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DEFAULTS. 

By  William  P.  Aiksn. 

L  Befihitiok,  io. 

I.   Simple  Default,  to. 

3.  Judgment  by  Default,  lo. 

IL  In  What  Actioks  Appucablb,  io. 

1.  Simple  Default,  to. 

2.  Judgment  by  Default,  ii. 

3.  Actions  Commenced  by  Capias,  11. 

4.  Actions  ex  Contractu,  1 1 , 

5.  Criminal  Cases,  11. 

6.  In  Chancery,  12. 

in  Pabties  to  Default,  12. 

I.  In  Whose  Favor,  12. 

a.  Persons  Not  Parties,  12. 

b.  By  Stipulation,  1 2. 

c.  Infant  as  Plaintiff",  12. 

d.  Deceased  Plaintiff,  13. 
a.  Against  Whom,  13. 

a.  Defendants  Named  in  Complaint,  13. 

b.  Infants,   13. 

r.  Insane  Persons,  13. 

</.  Disability  Accruing  Pending  the  Suit,  14. 
^.   Garnishee,  14. 

/.    Casual  Ejector  in  Ejectment  Proceedings ,  14* 
^.  Deceased  Defendant,  15. 
^.  Personal  Representatives,  1 5. 
X.  Public  Corporation,  16. 
y.  yjwW/  Codefendants,  16. 

(!)   Wii^^  />^r/ii7«  A^<7/  5;frz/^i/,  16. 
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DEFAULTS, 

(fl)   General  Rule,  i6. 

(^)  Irregular  Service  of  a  Portion,  17. 

\c)  Judgment  Erroneous  but  Not  Void,  18. 

(2)  Against  Portion  Served,  1 8. 

(3)  Form  of  Joint  Judgment  Where  Some  Default^  19. 

(a)  /n  foint Actions,  19. 
\b)  By  Verdict  and  Default,  19. 
(  r  )  .^i'^/  of  Judgment  against  Part,  19. 
(^/)  -£?y  Default  against  Part  before  Final  Dis- 
position as  to  Others,  20. 
i^)    Writ  of  Inquiry,  21. 
/)  Agcunst  All  or  None,  22. 
aa.   /«  Contract,  22. 
^^.  /«  r^/,  22. 

^^.  In  Actions   Based  on  a  Several  or 
foint  and  Several  Liability ^  23. 

17.  Wheh  Aiiteobizeb,  24. 

1.  Jurisdiction  of  Person  as  Affecting  Validity,  24. 

a.  In  General,  24. 

b.  Foreign  Judgments,  26. 

c.  Service  of  Legal  Process  Required,  27. 

(X)  In  General,  27. 

(2)  Service  by  Fictitious  Name,  28. 

(3)  Service  on  Corporation,  29. 

(4)  Due  Proof  of  Service ,  29. 

d.  On  Service  by  Publication,  30. 

(i)  Strict  Construction  of  Statute  and  Strict  Compli- 
ance, 30. 

(2)  Preliminary  Affidaint,  33. 

(3)  Order  for  Publication,  34. 

(4)  What  Judgment  Authorised  against  Nonresident^ 

34. 

{a)  Judgment  in  Personam,  34. 
{b)  Judgment  in  Rem,  35. 
€,  In  Attachment  Proceedings,  36. 

f.  Effect  of  Irregularity  in  Service  or  Process,  38. 

(i)   When  Judgment  by  Default  Void,  38. 
(2)   When  Judgment  Merely  Erroneous^  39. 

g.  Waiver  of  Process,  42. 

{})  By  General  Appearance t  42. 

(2)  By  special  Appearance,  44. 

(3)  Withdrawal  of  Appearance,  44. 

(4)  Unauthorized  Appearance  of  Attorney,  44. 
h.  Record  on  Appeal,  44. 

2.  Jurisdiction  of  Subject-matter,  45. 

Y.  TTpok  What  PiEADiires  Avthobizsb,  45. 

1.  Pleadings  must  Authorize  Judgment,  \^, 

2.  Plaintiff's  Declaration  or  Complaint,  45. 

a.  General  Requisites,  45. 

^.  Verification,  46. 

^.  Containing  Several  Counts,  47. 

^.  Declaration  Necessary,  48. 

^.  Filing,  49. 

/.  Copy  of  Complaint,  i\, 
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'    g.   On  Scire  Facias,  51. 
h.  Replication,  51. 
I.  Effect  of  Irregularity,  51. 
y.   On  Amendments,  51. 

(i)  Material  Amendment,  51. 

(2)  Immaterial  Amendment,  52. 

(3)  Supplemental  Complaint,  52. 

(4)  7>7V7r  ^w/r)'  <?/*  Default,  52. 

(5)  Judgment  Not  Void,  53. 

(6)  ^//^  Default  Taken,  53. 

(7)  y^f/Z^fr  Record  Lost,  54. 
3.   Plaintiff's  Aff^avit,  54. 

Tl  Bhtbt  op  Bepault,  54. 

1.  Simple  Default,  54. 

«.  Necessity  and  Purpose  of  Entry,  54. 
^.  A^/iVif  /^  Defendant,  55. 
^.  Entry  Nunc  Pro  Tunc,  56. 
</.  Effect  of  Failure  to  Enter,  56. 

2.  Judgment  by  Default,  56. 

tf .  Necessity  and  Sufficiency  in  General,  56. 
b.  Effect  of  Irregular  Entry,  57. 

▼n.  In  What  Ck>irRT  a  Juboxeht  bt  Default  mat  n  Siv- 

DEBEB,  58. 

VllL   PtoBM  0?  JUBOMEKT  BT  BSPAULT,  59. 

1.  In  General,  59. 

2.  Jf^im  by  Default  and  When  by  Nil  Dicit,  59. 

a.  In  General,  59. 

b.  Under  Statutes,^!, 

3.  Judgment  Taken  in  Defendant' s  Absence,  71. 

IX.  Sepabate  Suits  BEauntE  Sepabatb  Judgmekts,  62. 
X.  Time  When  Bepaults  mat  be  Taxeb,  62. 

1.  Simple  Default,  62. 

2.  Judgment  by  Default,  63. 

a.  The  General  Rule,  63. 

b.  Elapsed  Time,  64. 

r.    On  Cause  Called  Irregularly,  64. 

d.  At  What  Term  and  Day  Thereof,  64. 

e.  Nunc  Pro  Tunc,  65. 

/.  Where  Term  Not  Held,  66. 

g.  On  Return  Day,  66. 

h.  In  Vacation,  67.  « 

/.  Where  the  Cause  Is  at  Issue,  68. 

j.  Continuance  of  Cause,  68. 

k.  Before  Magistrate,  69. 

/.  On  Scire  Facias  to  Revive,  69.  * 

m.  On  Motions,  70. 

XL  TTpok  Hokapfeabance  op  Bepekbakt,  70. 

1.  In  General,  70. 

2.  /«  Criminal  Cases,  71. 

3.  Rule  in  Nebraska,  71. 

4.  Effect  of  Withdrawal  of  Appearance,  72. 
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DEFAULTS.    . 
XH  Ok  Defehbaht's  Failube  to  Plead,  72. 

1.  Rule  to  Answer,  72. 

2.  Failure  to  Answer  Interrogatories,  75. 

3.  On  Substituted  and  Personal  Service,  75. 

4.  Failure  to  File  Replication,  76. 

5.  Failure  to  Rejoin,  76. 

6.  On  Demand  of  Oyer,  76. 

7.  On  Partial  Defense,  77. 

8.  On  Withdrawal  of  Plea,  77, 

9.  Judicial  Notice  of  Expiration  of  Time,  J  J, 

10.  Expiration  of  Final  Day  to  Plead,  77. 

1 1 .  Submission  of  Issues  Error,  77. 

12.  On  Order  to  Show  Cause,  78. 

13.  In  Mandamus  Proceedings,  78. 

14.  In  Supplementary  Proceedings,  78. 

15.  On  Calling  Defendant,  78. 

16.  Defendant' s  Affidavit  of  Defense,  7<), 

17.  Judgments  on  Demurrer,  80. 

^.   In  General,  80. 

^.    0«  Withdrawal  of  Demurrer,  82. 

XTTT.  While  Pleading  or  the  Deeendakt  irKDisposED  or,  82. 

1.  /«  General,  82. 

2.  Pleading  Served  Only,  Filed  Only,  or  Filed  out  of  Time,  84. 

3.  Lost  Plea,  86. 

4.  Pleading  after  Default  Taken,  87. 

5.  //^a  without  Affidavit,  87. 

6.  Distinction  between  Negative  and  Affirmative  Pleas,  87. 

7.  After  Ahtendment  of  Complaint  or  Declaration,  88. 

8.  Abandonment  or  Waiver  of  Pleading,  88. 

9.  Withdrawal  of  Pleading,  89. 

10.  Insufficient  Pleading,  89. 

1 1.  Remedy  where  the  Answer  Cannot  be  Ignored,  91, 

12.  /y^rt  Making  Partial  Answer,  92. 

13.  Jf%//>  Demurrer  on  File,  92. 

14.  Pending  Motion,  93. 

1 5.  Record  on  Appeal,  94. 

XIV.  Pbexatube  Ehtby  of  Default,  94. 

1.  In  General,  94. 

2.  Before  Prior  Judgment  Set  Aside,  95. 

3.  Before  Expiration  of  Time  to  Answer,  95. 

4.  On  Short  Service  or  before  Return  Day,  96. 

5.  On  Declaration  Irregularly  Filed,  97. 

6.  On  Premature  Cause  of  Action,  97. 

7.  Whether  Judgment  Void  or  Merely  Erroneous,  98. 

8.  Waiver  of  Irregularity,  99. 

XT.  Wheh  Appucatiok  to  the  Ck>TrBT  Eequibed,  99. 

I.  Entry  by  Clerk  without  Application,  99. 
a.  In  General,  99. 
^.  In  Contract  Actions  under  Code  Procedure,  99. 

c.  In  Actions  of  Tort,  10 1. 

d.  In  Contract  Actions  where  Arrest  is  Had,  loi. 

e.  Clerk  Acts  Ministerially,  102. 
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f.  Deemed  to  be  Rendered  by  Court,  loa. 

g.  Filing  Proof  of  Service,  etc,,  103. 
h.  foint  Codefendants,  103. 

a.    Where  Application  must  be  Made  to  the  Courts  t04» 

a.  In  General,  104. 

b.  Proof  of  Cause  of  Action  Required ^  104. 
r.   Undertaking,  105. 

d.  In  Attachment  Cases,  105. 

e.  Time  of  Application,  105. 

f    Where  Application  to  be  Made,  105. 
g.  Notice  of  Application,  105. 
h.    Terms  of  fudgment,  106. 

3.  For  What  Relief,  106. 

4.  F^ect  of  Irregularity,  106. 

a.  In  General,  106. 

b.  On  Appeal,  107. 

5.  Order  Defaulting  Defendant  Not  Required,  io8. 

6.  Motion  for  Default,  108. 

7.  Character  of  Order  Overruling* Motion,  109. 

XVL  76b  What  Knp  op  Kelibf  Jubomevt  bt  Db? avlt  MAT  IB 
Behdebeb',  109. 

1.  In  General,  109. 

2.  Amount,  no. 

3.  Default  on  Motion,  xii. 

XVn.  SVIEOT  OP  BBPAULT  ok  FUBTHBB  PBOCBBBIBMi  III. 

I.  Proof  of  Cause  of  Action,  in. 

<i.  /«  General,  in. 

^.  /«  Divorce  Suits,  115. 

r.  Successful  Defense  of  Answering  Codefendani,  115. 
a.  Findings  by  the  Court,  115. 
3.  J^ect  of  Default  as  an  Admission  by  the  Defendant^  115. 

tf.  In  General,  115. 

^.  Secundum  Allegata  et  Probata,  119. 

r.  Default  of  a  Codefendant,  119. 

</.  Plaintiff's  Failure  to  Reply  to  Partial  Defense^  1 19. 

e.  Ap>piication  of  the  General  Rule,  119. 
(i)  At  Law,  119. 

(2)  On  Contract,  119. 

(3)  Action  on  Official  Bond,  119. 

(4)  Real  Action,  120. 

(5)  Allegation  of  Fraud,  120. 

(6)  -/>«  Actions  of  Tort,  120. 

(7)  /«  Equity,  120. 

(8)  /«  Summary  Proceedings,  120. 

(9)  6r/>r  Farias,  121. 

(10)  7«  Gw^  of  foint  Defendants,  1 2 1. 

(11)  /«  Criminal  Cases,  121. 

(12)  /«  Trustee  Process,  121. 

( 1 3)  Default  of  Executor,  121. 

( 1 4)  Capacity  of  Plaintiff  to  Sue,  1 2 1 . 
/.    What  Defects  are  Cured  by  Default,  I22. 

(i)  In  General,  122. 

(2)  Misjoinder,  122. 

(3)  Unauthorized  Amendment,  123. 
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(4)  By  Judgment  Nil  Dicit,  123. 

{a)  In  General,  123. 

{b)  As  a  Confession  of  Judgment,  124. 

(c)  Must  Conform  to  Facts  Alleged,  125. 

(5)  By  Statute  of  Jeofails  and  Amendments,  125. 

(6)  Failure  to  Sign  Answer,  125.  , 

(7)  Questions  of  Jurisdiction,  1 26. 

4.  ^ect  on  Defendant" s  Participation  in  Subsequent  ProaedingSt 
126. 

a.  Defendant  out  of  Court,  126. 
^.  Jury  Trial,  126. 
r.    Writ  of  Inquiry ,  126. 
^.  Filing  Pleadings,  1 26. 
^.  Motion  for  New  Trial,  127. 
^  Notice  of  Further  Proceedings,  1 27. 
^,  Effect  on  Adjudication  of  Damages,  127, 

(i)  /«  General,  127. 

(2)  Exceptions  to  the  Rule,  1 29. 

i3)   Unliquidated  Damages,  I '^2. 
4)  Interlocutory  Judgment  by  Default,  134. 

(5)  Failure  to  Enter  Interlocutory  Judgment,  135. 

(6)  Final  Judgment  without  Writ  of  Inquiry,  136. 

(7)  Default  of  Garnishee,  1 36. 

(8)  Judgment  for  Costs,  136. 

(9)  Writ  of  Inquiry,  136. 

(10)  In  Actions  for  Negligence,  138. 

(11)  Default  Taken  by  Agreement,  138, 

(12)  Instructions,  138. 

(13)  iV^?«/  Tna/,  139. 

5«  ^ff^ect  as  Res  Adjudicata,  139. 

<z.   General  Rule,  139. 

^.  Available  Defense,  141. 

^.   Counterclaim,  142. 

^.  Foreign  Judgments  by  Default,  142. 

^.  /«  ^Tiz/^  <z«^  Federal  Courts,  142. 

/.   0«  Jf^^w  Binding,  143. 

^.  Judgment  against  Corporation,  143. 

^.  Effect  on  Codefendant,  143. 

t.  Legality  of  Claim,  143. 
6.  i5^^/  ^«  Collateral  Attack,  144. 

tf.  /«  General,  144. 

^.   Omissions  in  Record,  145. 

r.  Silence  of  Entire  Record,  146. 

^.    Where  the  Record  Shows  the  Judgment  Void,  147, 

^.  Judgments  of  Courts  of  Inferior  Jurisdiction,  148. 

/.  Foreign  Judgments  by  Default,  148. 

XYin.  Appucatiok  fob  Belief  from  Befaultb,  149. 

I.  Power  of  the  Court,  149. 

3.  //«  ^>ia/  G7«r/  Relief  to  be  Sought,  149. 

<j.    The  Court  Rendering  Judgment,  149. 

^.  -<4/  Chambers,  149. 

^.  /«  Appellate  Court,  1 50. 

3.  7J7  What  Kinds  of  Actions  Applicable,  151. 

4.  What  Form  of  Application  Proper,  i^i, 

a.  Motion  to  Vacate,  151. 
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b.  Application  to  Open  Default,  151. 

c.  Motion  for  New  Trial,  152. 

d.  Construction  of  Statutory  Provisions,  153. 

(i)  In  General,  153. 

(2)  Statute  of  Limitations,  153. 

(3)  Application  of  the  Statute,  153. 

(4)  Where  the  Judgment  by  Default  Is  Void,  154* 

(5)  Compliance  with  Statute,  1 54. 

(6)  Liberally  Construed,  154. 

e.  Proceeding  in  Equity,  155. 

5.  By  Whom  Application  to  be  Made,  155. 

a.  Party  to  Record,  155. 

b.  Interest  in  Controversy,  155. 

c.  By  Legal  Representative,  156. 

d.  By  Assignee,  1 56. 

e.  Where  the  Judgment  Is  Void,  1 56. 

6.  Notice  of  Motion  to  Set  Aside  a  Default,  157. 

a.  At  Common  Law,  157. 

b.  Under  Code  Procedure,  157. 

c.  Notice  Jurisdictional,  158. 

7.  Written  Application,  1 58. 

8.  Exception  Not  Required,  158. 

9.  Proceedings  on  the  Motion,  158. 

tf.   Pleadings,  158. 

^.  Hearing,  158. 

^:.    Counter  Affidavits,  etc.,  158. 

//.  Specific  Grounds  of  Motion  Stated,  159. 

^.  Relief  Granted  on  the  Motion,  160. 

10.  Vacation  by  Implication,  160. 

a.   /«  General,  160. 

^.  -^f)'  Discontinuance,  161. 

^.  i5[y  Vacation  of  Summons,  161. 

11.  Wi^/  w«j/  ^^  Shown  to  Obtain  Opening  or  Vacatiom  cf  a  De* 

fault,  161. 

a.  In  General,  161. 

b.  Injury  must  be  Shown,  161. 

c.  Default  must  be  Excused  where  Regular,  162. 

(i)  /«  General,  162. 

(2)  Burden  of  Proof ,  163. 

(3)  (7r£?w  Negligence,  164. 

(4)  Good  Faith,  165. 

(5)  G?5/ly,  165. 

1/.  Specific  Grounds,  165. 
(i)  Forgetfulness,   165. 

(2)  Mistake,    Inadvertence,  Misapprehenmn,  Surprise, 

Accident,  Fraud,  165. 

(3)  OM^  Grounds,  167. 

(4)  ^<7«/  Shown,  167. 

(5)  Ignorance  of  Law,  167. 

(6)  Negligence  or  Incompetence  of  Defendant's  Attor^ 

ney,  168. 

{a)  In  General,  168. 

(  ^  )  /^a/r^  Advice,  1 70. 

(r)  Bad  Habits,  170. 

(</)  Remedy  against  the  Attorney,  170. 
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(7)  Absence  of  Party  or  Attorney,  171. 

(8)  Default  Induced  by  Third  Party,  172. 

(9)  Plaintiff  Misleading  or  Deceiving  Defendant,  172. 

(10)  Violation  of  Stipulation,  173. 

(11)  Sickness  of  Applicant  or  His  Attorney,  174. 

(12)  Fraud,  175. 

4,    Where  fudgment  Irregular  or  Void,  176. 

f.  Questions  of  Service,  177. 

(i)  In  General,  177. 

(2)  Record  Not  Conclusive,  179. 

(3)  Effect  of  Finding  on  the  Motion,  181. 

g.  Meritorious  Defense,  181. 

(i)   The  General  Rule,  181. 

(2)  Extentof  the  Rule,  183. 

(3)  Exceptions  to  the  Rule,  183. 

(4)  iY^e/  5/'a/^^/.  184. 

(5)  Partial  Defense,  185. 

i6)  Defense  Alone  Insufficient,  18$. 
7)  /«  IVhat  Form  Presented,  186. 
(tf)  ^^  Affidavit,  186. 
(^)  ^/  Sworn  Answer,  187. 
(r)   TJ?  Accompany  Motion  Papers,  187, 

(8)  Sufficiency  of  Defense,  188. 

{a)  In  General,  188. 

(  ^  )   Technical  or  Frivolous  Defense,  188. 

(  r  )   Unconscionable  Defenses,  1 89. 

(9)  Set-off  and  Counterclaim,  189. 

t9.   TJiw^  ^e^  M^  Application  may  be  Brought,  189. 
a.  Z?i/^  Diligence  Required,  189. 
(i)  /«  General,  189. 

(2)  Application  within  Statutory  Time,  192. 

(3)  Pf^>4^<f  Rights  of  Third  Parties  Involved,  192, 

(4)  Question  of  Diligence,  How  Decided,  192. 
^.    Jf^>4^«  A^<?/  Regulated  by  Statute,  192. 

r.  Simple  Defaults,  192. 
1/.  -^/  M^  Same  Term,  192. 

^.  -/i/  Subsequent  Term,  193. 
y*.  /«  Chancery,  195. 
^.    Where  Proceedings  Are  Irregular,  195. 
^    Where  fudgment  Is  Void,  195. 

/.    Under  Statutes  Limiting  the  Time,  197. 
(i)  General  Rule,  197. 

(2)  Decision  Made  after  Time  Limited,  198, 

(3)  When  Statute  Begins  to  Run,  200. 
13.  Decision  on  Motion  Lies  in  Discretion,  200. 

a.  In  General,  200. 

b.  Motion  to  Open  Default,  2cx>. 

(i)  In  General,  200. 

(2)  Discretion  Liberally  Exercised,  201. 

(3)  Affecting  Coparty  Only,  202. 

(4)  Special  Proceedings  and  Orders  after  Judgment,  203. 
^,  Motion  to  Vacate  Default,  202. 

(i)  General  Rule,  202. 

(2)  Vacating  Order  of  Vacation,  204. 

(3)  Judgment  Void  or  Irregular,  204. 
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(4)  Fctcts  Arising  after  Judgment,  204. 

d.  Extent  of  Rule,  205. 

(i)   Under  Statutes,  205. 

(2)  In  Criminal  Cases,  206. 

(3)  In  Chancery,  206. 

e.  Moulding  the  Proceedings,  206. 
/.  Abuse  of  Discretion,  206. 

14.  ^ect  of  Motion  and  Ruling  Thereon,  208. 

a.  As  Res  Adjudicata,  208. 

b.  On  Time  to  Appeal,  208. 

c.  On  Right  to  Reinve  Judgment,  208. 

d.  After  Cause  Continued,  208. 

e.  Ejffect  on  Parties,  208. 

f  Effect  on  Proceedings  after  Judgment,  208. 

g.  Effect  of  Vacation  on  Joint  Defendants,  209. 

h.  Effect  of  Application  in  Conferring  Jurisdiction,  209. 

i.  Effect  on  Property  Taken  on  Execution,  209. 

15.  Renewal  of  Motion,  209. 

16.  Amendment  of  Motion,  210. 

1 7.  Withdrawal  of  Motion,  2 1  o. 

18.  Correction  of  Judgment  by  Default,  210. 

a.  Statute  of  Jeofails,  210. 

b.  In  Behalf  of  Plaintiff,  210. 

c.  In  Behalf  of  Defendant  or  Stranger,  21 1, 

19.  Motion  in  Arrest,  211. 

laiL  BsuEF  BT  PsocEEDnro  nr  EaniTT,  21 1. 

1.  In  General,  211. 

2.  Remedy  by  Injunction,  211. 

3.  Exhaustion  of  Other  Remedies,  212. 

4.  Grounds  for  Interference  in  Equity,  212, 

a.  In  General,  212. 

b.  Good  Defense,  213. 

c.  Void  Judgment  by  Default,  213. 
^.  Fraud,  214. 

DfPOSinOK  OF  TEBM8  DiSCBETIOKABT,  21/. 

1.  /«  General,  217. 

2.  Costs  or  Security  Therefor,  219. 

3.  Debarring  Unconscionable  Defenses,  220. 

4.  Requiring  Judgment  to  Stand  as  Security,  221. 
^i.  Power  of  the  Court,  221. 
^.  Effect  of  the  Order,  221. 
^:.  Enforcement  of  the  Collateral  Judgment,  222. 
</.  Issuance  of  Execution,  222. 
^.  New  Judgment  Roll  must  be  Filed,  ^^^, 

5.  2>f»jj  should  Exclude  Technical  Objection,  222. 

6.  Acceptance  of  Benefit,  222. 

7.  /j///  Compliance  Required,  223. 

8.  Where  Judgment  Substantially  Irregular,  223. 

Appeal  from  Befaultb,  223. 

1.  General  Rule,  223. 

2.  Qualifications  of  the  General  Rule,  224. 

3.  71?  Review  Assessment  of  Damages  on  Default,  226. 
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Beflnitioii.  DEFA  UL  TS.       In  What  Actions  AppUoabU. 

4.  Statutory  Appeal,  226. 

a.  In  General,  lid, 

b.  Construction  of  Statute,  227. 

.    c.  Appeals  Not  Encouraged,  227. 

d.  From  Final  Judgment  Only,  227. 

e.  Appeals  from  Inferior  Courts,  227. 
/.  Preliminary  Motion,  228. 

5.  Appeals  from  Orders  Made  in  Proceedings  on  Default,  230. 

a.  General  Rule,  230. 

h.  Entry  of  Default,  230. 

c.  On  Motion  to  Open  or  Set  Aside,  230. 

d.  Findings  of  Fact,  231. 

e.  Interlocutory  Orders,  How  Reviewed,  232. 
/.  Statutory  Appeal,  233. 

g.  Exception  Required,  234. 

6.  Principles  of  Review ,  234. 

a.  In  General,  234. 

b.  Presumptions  of  Regularity ,  2^1, 

c.  Review  of  Facts,  236. 

7.  Effect  of  Appeal,  236. 

a.  What  is  Brought  up,  236. 

b.  On  Appeal  from  Order,  237. 

c.  On  Appeal  from  Magistrate,  lyj, 

d.  Effect  of  Default  in  Appellate  Court,  239. 

e.  Effect  of  Reversal,  240. 

8.  Record  on  Appeal  from  Judgment  by  Default,  240. 

a.  In  Respect  of  Service  of  Process,  240. 

b.  Manner  of  Rendition  of  Judgment,  242. 

c.  Effect  of  Recitals  of  Service,  242. 

d.  Appearance,  How  Shown,  244. 

e.  On  Appeal  from  Magistrate,  244. 

CROSS-REFERENCES. 

As  to  Default  in  Equity,  see  article  DECREES,  vol.  5,  p.  371. 

Assessing  Damages  upon  Default,  see  article  INQUESTS  AND  IN-^ 
QUIRIES, 

L  Dbpinitiok — 1.  Simple  Defietnlt. — A  default  is  the  failure  of  a 
party  to  take  a  step  required  by  law  in  the  progress  of  a  legal 
action.* 

2.  Judgment  by  Default. — A  judgment  by  default  is  a  judgment 
rendered  against  a  party  to  a  suit  who  fails  to  take  a  step  required 
by  law  in  its  prosecution  or  defense.* 

n.  In  What  Actiokb  Applicabub— 1.  Simple  Default.— A  simple 
default  may  of  course  be  taken  in  all  kinds  of  actions  on  the  fail- 

1.  Sheldon  v,  Sheldon,  37  Vt.  153;        2.  "A    judgment    goes    bj  defaulti 

Warren  v.  Kennedy,  i  Heisk.  (Tenn.)  properly  speaking,  whenever,  between 

441.  the   commencement    of    the   suit  and 

Effect. — The  default  of  a  defendant  its  anticipated  decision  in  court,  ei- 
entitles  a  plaintiff  to  a  judgment,  but  ther  party  omits  to  pursue,  in  the 
does  not  determine  the  kind  or  amount  regular  method,  the  ordinanr  meas- 
thereof,  and  intervening  proceedings  ures  of  prosecution  or  defense."  War- 
may  be  required  by  statute.  Sheldon  ren  v,  Kennedy,  i  Heisk.  (Tenn.> 
V,  Sheldon,  37  Vt.  153.  441. 
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ure  of  the  defendant  to  perform  an  act  required  by  law  in  the 
procedure  of  the  cause.* 

8.  Jndgment  by  DefEtnlt. — But  a  judgment  by  default  is  technic- 
ally and  strictly  applicable  only  to  actions  arising  under  the 
common  law.*  See  infra^  this  title,  VIII.  Form  of  Judgment  by 
Default. 

3.  AetioiiB  Commenoed  by  Capiat. — Where  the  action  was  com- 
menced by  capias  there  could  not  at  common  law  be  any  judg- 
ment for  default  of  appearance.* 

4.  Actioni  Ex  Contraotn. — Where  a  statute  limits  the  power  of 
a  trial  court  to  render  final  judgment  by  default  to  actions  ex 
contractu^  a  plaintiff  cannot  take  advantage  of  it  by  framing  in 
contract  an  action  the  gist  of  which  is  tort.* 

6.  Criminal  Cases. — ^At  Comiiioii  Law  no  judgment  by  default  could 
be  rendered  iri  a  misdemeanor  case.^  See  infra^  this  title,  XI.  2» 
In  Criminal  Cases, 

•  such  judgments  are  often  provided  for.* 

the  docket,  and  if  the  defendant  fails  to 
appear  in  the  time  prescribed  by  the 
rules  of  court,  he  may  be  defaulted  as  in 
an  ordinary  action.  Fergus  v.  Garden 
City  Planing  Mill,  etc.,  Co.,  71  111.  51. 
8.  Barbe  v,    Davis,    i    Miles   (Pa.) 

132. 

The  plaintiff  must  effect  his  appear- 
ance in  the  first  instance,  either  by  tak* 
ing  the  defendant  into  custody  or  by 
putting  in  bail.  Barbe  v.  Davis,  i 
Miles  (Pa.)  122,  holding  that  a  judg- 
ment by  default  before  appearance  in 
an  action  commenced  by  capias  ia 
premature,  since  the  defendant  cannot 
be  put  in  default  until  after  appear- 
ance. 

4.  Mississippi  Cent.  R.  Co.  v.  Fort,  44 
Miss.  423.  In  that  case  it  was  held  that 
where  the  plaintiff  sues  in  assumpsit  to 
recover  the  value  of  live  stock  killed 
or  injured,  and  files  with  his  declara* 
tion  an  account  specifying  the  various 
animals  and  the  value  of  each,  he  can- 
not take  judgment  final  for  want  of  ap- 
pearance or  plea  of  defendant,  under  the 
provisions  of  article  253,  Rev.  Code 
Miss.  521,  which,  so  far  as  it  allows 
final  judgment,  refers  to  actions  ex  con* 
tractu  alone. 

5.  State  V.  Slack,  28  W.  Va.  372. 

6.  State  V,  Slack,  28  W.  Va.  372;  Com. 
V.  Neat,  89  Ky.  242 ;  Com.  v.  Cheek,  i 
Duv.  (Ky.)  26. 

Wlien  Taken. — A  judgment  by  default 
may  be  rendered  upon  an  indictment 
for  misdemeanor  where  the  defendant 
neither  moves  to  set  aside  the  indict- 
ment nor  pleads  thereto.  Com.  t;. 
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1.  Sec  supra,  I.  i.  Simple  Default. 
a.  Davis V. Com.,  i6Gratt.  (Va.)  136. 
HowApi^Iled. — It  is  the  term  gener- 
ally applied  to  like  judgments  taken  in 
statutory  or  special  proceedings.  Con- 
noly  V.  Alabama,  etc..  Rivers  R. 
Co.,  29  Ala.  373 ;  Logwood  v.  Plant- 
er's, etc..  Bank,  Minor  (Ala.)  23;  Lyon 
V,  State  Bank,  i  Stew.  (Ala.)  442; 
Parsons  v,  Lee,  8  Port.  (Ala.)  125; 
Bates  V,  Planter's,  etc..  Bank,  8  Port 
(Ala.)  99;  Bondurant  xy.  Woods,  i  Ala. 
543;  Smith  V,  Mobile  Branch  Bank,  5 
AUu  26;  Beard  v.  Mobile  Branch 
Bank,  8  Ala.  344;  Andrews  v.  Mobile 
Branch  Bank,  10  Ala.  375;  Riggs  v. 
State  Bank,  11  Ala.  185;  Jemison  v. 
Planter's,  etc..  Bank,  17  Ala.  754; 
Miller  V.  Barkeloo,  8  Ark.  318;  Davis 
V.  Com.,  i6Grratt.  (Va.)  136;  Cunning- 
ham V.  Mitchell,  4  Rand.  (Va.)  189; 
Preston  v.  Auditor,  i  Call.  ( Va.)  471 ; 
Goolsbr  V.  St.  John,  25  Gratt.  ( Va.)  159. 
Motion. — In  Davis  v.  Com.,  16  Gratt. 
(Va.)  137,  it  was  said:  **The  case  of 
a  motion  comes  within  the  reason  of 
the  statute,  and  I  think  the  term  judg- 
ment was  intended  to  apply  to  all 
judgments  where  there  was  default  of 
appearance.*' 

Office  yudgment. — And  an  office 
judgment  by  default  confirmed  in  an 
action  of  debt,  although  the  service  of 
process  be  insufficient,  is  a  judgment  by 
default  within  the  statute.  Goolsby  v. 
St.  John,  25  Gratt.  (Va.)  146. 

Distress  for  Rent. — A  proceeding 
in  the  Circuit  Court  by  distress  for 
rent  stands  like  any  other  case  upon 
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6.  In  Chancery. — The  process  of  taking  a  bill  in  equity  as  con- 
fessed, and  the  entry  of  a  decree  by  default  thereon,  which  is 
called  a  decree  pro  confessOy  closely  resembles  the  proceeding  at 
law  in  entering  a  simple  default  and  judgment  thereon.  The 
practice  in  equity  is  fully  expounded  in  the  article  DECREES,  vol. 
5,  pp.  946.  970. 

m.  Pabties  toDepault— 1.  In  Whose  Pavor— a.  Persons  Not 
Parties. — The  general  rule  that  a  judgment  cannot  be  rendered 
for  or  against  a  person  not  a  party  to  the  record  applies  to  judg- 
ments by  default.* 

order  of  Oonrt. — ^An  order  of  the  court  is  first  required  to  make 
such  third  person  a  party.* 

b.  By  Stipulation. — The  trial  court  will  not,  against  the  ob- 
jection  of  the  defendant,  enforce  a  stipulation,  made  after  the 
pendency  of  the  action,  that  a  judgment  by  default  may  be  en- 
tered in  favor  of  a  party,  unless  it  is  entered  of  record.* 

c.  Infant  as  Plaintiff. — Where  an  infant  is  the  real  plaintiff 
in  interest  a  guardian  ad  litem  should  regularly  be  appointed  to 
authorize  a  judgment  by  default.* 

profit  to  the  king  as  well  astoeverj* 
bodj  employed  in  the  administration 
of  the  law.  No  short  wajs  were 
encouraged,  but  writ  after  writ  was 
issued,  until  the  defendant  was  com- 
pelled to  appear  or  to  be  outlawed." 

BfllMt  of  Defknlt. — Upon  an  indict- 
ment for  misdemeanor  a  default  oper- 
ates as  a  confession  of  the  facts  charged 
in  the  indictment.  Com.  v.  Neat,  89 
Kj.  241. 

1.  Ettringham  v.  Handy,  60  Miss. 
334 ;  Cantrell  v.  Fowler,  34  S.  Car.  437. 

lb  Hame  of  Partnenhlp. — It  is  error 
to  render  a  judgment  bj  default  in  a 
suit  by  a  partnership  in  the  firm  name 
only.  The  omission  to  state  the  indi- 
vidual names  of  the  partners  is  not 
cured  after  judgment  by  default,  al- 
though a  statute  provicfes  that  **  no 
judgment  can  be  arrested,  annulled,  or 
set  aside  for  zxvy  matter  not  previously 
objected  to,  if  the  complaint  contain 
a  substantial  cause  of  action,"  the  stat- 
ute being  applicable  only  to  cases 
where  the  parties  are  present  in  court. 
Lanford  v.  Patton,  44  Ala.  584. 

2.  Thus,  in  an  action  of  replevin,  a 
judgment  by  default  cannot  be  rendered 
in  favor  of  or  against  a  third  per- 
son merely  upon  the  afiidavit  of  the 
original  defendant  that  he  is  a 
claimant  without  an  order  of  the  court 
making  him  a  party.  Ettringham  v. 
Handy,  60  Miss.  334. 

8.  Churchill  v.  Crane,  23  Me.  33. 
4.  Fulbright  t'.Cannefox,  30  Mo.  435. 
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Neat,  89  Ky.  342 ;  Com.  v.  Cheek,  i 
Duv.  (Ky.)  26. 

lb  West  Virginia  the  Code,  c.  134,  %  5, 
includes  judgments  for  fines  in  misde- 
meanor cases  as  well  as  judgments  in 
civil  cases,  where  such  judgments  are 
entered  by  default.  State  v.  Slack,  38 
W.  Va.  373. 

Against  Corporation. —  So  a  judg- 
ment by  default  may  be  taken  against  a 
corporation  upon  an  indictment  where 
due  notice  has  been  given  and  no  ap- 
pearance is  entered.  Boston,  etc.,  R. 
Co.  v.  State,  33  N.  H.  315,  where 
the  court  said :  **  The  summons  and 
capias  were,  so  far  as  we  have  been 
able  to  trace,  the  only  processes 
known  here  in  criminal  cases;  and 
the  capias  did  not  lie  in  the  case 
of  a  corporation.  There  being  no 
other  process  against  towns  than  a 
summons,  it  necessarily  followed  that 
if  the  town  did  not  appear  it  must  have 
been  taken,  as  was  uniformly  done  in 
all  civil  cases,  as  a  confession  of  the 
action,  and  judgment  rendered  against 
the  town  upon  its  default  of  appear- 
ance. This  was  doubtless  a  departure 
from  the  usual  course  of  proceeding 
at  common  law;  but  it  was  not  a 
greater  departure  in  criminal  than  in 
civil  cases,  nor  in  the  case  of  a  corpo- 
ration than  in  that  of  individuals. 
Judgment  by  default  without  an 
appearance  was  an  unusual  thing  at 
common  law.  Writs  were  issued  from 
the  king's  offices,  and  were  a  source  of 
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Againit  Whom. 


d.  Deceased  Plaintiff. — A  judgment  rendered  by  default  in 
a  suit  instituted  in  the  name  of  a  dead  person  is  not  void  but 
merely  erroneous  where  the  defendant  is  duly  served  but  fails  to 
appear  and  defend.* 

2.  Againit  Whom  — a.  Defendants  Named  in  Complaint. 
— A  default  or  judgment  thereon  cannot  be  taken  against  persons 
not  named  in  the  complaint* 

b.  Infants — ^In  CtoMni. — No  default  or  judgment  thereon  can 
be  taken  against  an  infant  until  a  guardian  to  defend  the  suit 
has  been  appointed  and  duly  brought  into  court.* 

Whoa  Jvagmont  Xnraooai  Imt  Kot  Void. — But  where  a  summons  or  its 
equivalent  is  regularly  served  upon  the  infant  the  failure  to  have 
a  guardian  appointed  does  not  render  the  judgment  void,*  al- 
though it  is  reversible  on  appeal.^ 

c.  Insane  Persons — ^Voidabio,  Hot  Void. — ^The  mere  fact  that  the 
defendant  is  non  compos  mentis  at  the  time  when  a  judgment  by 
default  is  rendered  against  him  does  not  render  it  absolutely 
void,  where  regular  service  of  process  is  had  upon  him.* 


But  where  the  infant  is  represented 
bj  a  next  friend  the  judgment  has  been 
sustained.  Cochran  f.  Thomas  (Mo. 
1895),  33  S.  W.  Rep.  6.  And  in  Mis- 
souri the  defect  is  curable  by  statute. 
2  Wag.  Stat.  Mo.,  p.  1036,  §  19. 

1.  McMillan  v,  Hickman,  35  W.  Va. 
705 ;  Watt  V, Brookover,  35  W.  Va.  323 ; 
Powell  V,  Washington,  15  Ala.  803. 

a.  Ford  f .  Doyle,  37  Cal.  346 ;  Lamp- 
ing V.  Hyatt,  27  Cal.  99. 

8.  Woodall  V,  Delatour,  43  Ark.  522 ; 
Thompson  v,  McDermott,  19  Fla. 
852 ;  McClay  v,  Norris,  9  111.  370 ;  Cost 
v.  Rose,  17  III.  376;  Bloom  v,  Burdick, 
I  Hill  (N.  Y.)  131. 

Wlien  Ai>polnt6d. — The  trial  court  is 
not  authorized  to  appoint  a  guardian  ad 
litem  for  an  infant  until  he  is  brought 
regularly  into  court  by  the  service  of 
process,  Wheatley  v.  Harvey,  i  Swan 
(Tenn.)  484;  Frazier  v.  Pankey,  i 
Swan  (Tenn.)  75 ;  and  a  judgment  ren- 
dered by  default  against  an  infant  with- 
out such  service  is  void.  Wheatley  v, 
Harvey,  i  Swan  (Tenn.)  484. 

Appearance  1)7  Attorney. — Where  the 
infant  appears  by  attorney  instead  of 
piardian,  and  suffers  a  default,  the 
judgment  is  erroneous,  not  void.  Bloom 
V,  Burdick,  i  Hill  (N.  Y.)  131. 

4.  Trapnall  v.  State  Bank,  18  Ark. 
53 ;  Townsend  v.  Cox,  45  Mo.  401 ; 
Blake  v»  Douglass,  27  Ind.  416-  Mil- 
lard V.  Marmon,  116  111.  649;  Bloom 
V,  Burdick.  i  Hill  (N.  Y.)  131. 

(Mllateral  Attack.~The  judgment  is 
valid  as  against  collateral  attack.    Mc- 


Bride  V,  State,  130  Ind.  525.  See  also 
Cosby  V,  Powers,  137  Ind.  694. 

According  to  the  more  modern  deci- 
sions a  judgment  rendered  by  default 
against  an  infant  not  served,  but  rep- 
resented by  a  guardian  ad  litem  who 
is  served,  is  erroneous,  but  not  void. 
Bustard  v.  Gates,  4  Dana  (Ky.)  437. 

0.  McBride  v.  State,  130  Ind.  525. 

Not  Merely  Irregular. — ^The  infancy  of 
the  defendant  is  an  error  in  fact  affect- 
ing the  validity  of  the  judgment,  not 
an  irregularity  in  perfecting  it,  and  a 
rule  of  court  requiring  a  notice  of  mo- 
tion to  vacate  a  judgment  for  irregu- 
larity to  specify  the  irregularity  does 
not  apply  to  a  motion  to  vacate  a  judg- 
ment by  default  against  an  infant  where 
no  guardian  ad  litem  was  appointed. 
Peck  V,  Coler,  20  Hun  (N.  Y.)  534. 

6.  Litchfield's  Appeal,  28  Conn. 
127;  Sacramento  Sav.  Bank  v.  Spencer, 
53  Cal.  737 ;  Woods  v.  Brown,  93  Ind. 
164 ;  Allison  v,  Taylor,  6  Dana  ( Ky.) 
87,  32  Am.  Dec.  68 ;  King  v.  Robinson, 
33  Me.  114;  Leach  v.  Marsh,  47  Me. 
548;  Stigers  v.  Brent,  50  Md.  214; 
Sternbergh  v.  Schoolcraft,  2  Barb.  (N. 
Y.)  153;  Johnson  v,  Pomeroy,  31  Ohio 
St.  247;  Wood  V,  Bayard,  63  Pa.  St. 
320;  Boiling  V,  Turner,  6  Rand.  (Va.) 
^84;  White  V.  Hinton,  3  Wyoming  754; 
Wood  V,  Bayard,  63  Pa.  St.  320 ;  John- 
son V.  Pomeroy,  31  Ohio  St  247. 

Against  Drunkard. — The  same  rule 
obtains  where  the  defendant  is  an 
habitual  drunkard.  Sternbergh  v, 
Schoolcraft,  2  Barb.  (N.  Y.)  153. 
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Collateral  Attaok. — Such  a  judgment  is  accordingly  not  open  to 
collateral  attack,^  although  no  guardian  ad  litem  has  been  ap- 
pointed.* 

Defendant's  Bemedy. — But  such  a  judgment  is  erroneous  and  may 
be  reversed  on  a  writ  of  error  sued  out,  or  appeal  prosecuted,  at 
the  instance  of  his  guardian  or  administrator,^  unless  the  action  is 
brought  for  necessaries  furnished  the  lunatic  ;*  or  the  judgment 
may  be  opened  to  let  in  a  defense  upon  application  made  within 
the  appropriate  time.  * 

d.  Disability  Accruing  Pending  the  Suit. — The  subse- 
quent disability  of  the  defendant  does  not  render  void  a  judg- 
ment by  default  where  the  court  has  once  fairly  acquired  jurisdic- 
tion of  the  cause  and  parties.* 

e.  Garnishee — ^in  General.— A  judgment  by  default  may  be  ren- 
dered against  a  garnishee  upon  due  service  and  default  in  appear- 
ance or  pleading,  as  in  ordinary  actions.^ 

Party  to  Seeord. — But  he  must  be  a  party  to  the  record,  otherwise 
judgment  may  be  reversed.® 

/.  Casual  Ejector  in  Ejectment  Proceedings.— In  eject- 
ment proceedings  the  judgment  by  default  should  be  taken 
against  the  casual  ejector  as  defendant,®  and  not  against  the  ten- 
ants in  possession  who  neglect  to  appear  and  msdce  themselves 
defendants,^^ 


1.  Wood  V.  Bayard,  63  Pa.  St.  320; 
Johnson  v.  Pomeroy,  31  Ohio  St.  247. 

3.  White  V,  Hinton,  3  Wyoming 754. 
8.  Leach  v.  Marsh,  47  Me.  548. 

4.  Leach  v.  Marsh,  47  Me.  548,  hold- 
ing that  in  such  a  case  the  fact  must  be 
pleaded  in  bar  by  the  defendant  in  error. 

0.  Dickerson  v,  Davis,  iii  Ind. 
437.  See  also  White  v,  Hinton,  3  Wy- 
oming 754. 

DlToroe  Decree. — In  California  a  de- 
cree of  divorce  taken  by  default  will  be 
set  aside  where  it  appears  that  the  de- 
fendant was  insane  at  the  time  the  serv- 
ice of  the  summons  was  made.  Cohn 
V.  Cohn,  85  Cal.  108. 

6.  Neale  v,  Utz,  75  Va.  480,  holding 
that  the  judgment  could  not  be  collat- 
erally assailed.  See  also  Tumbull  v. 
Thompson,  27  Gratt.  (Va.)  jo6. 

CkmYlctlon  of  Felony. — Thus,  where 
process  was  served  upon  a  defendant  in 
an  action  of  debt  on  the  day  on  which 
he  was  convicted  of  felony,  but  before 
the  conviction  had  taken  place,  and  in 
that  action  a  judgment  by  default  was 
obtained  against  the  defendant  while  he 
was  confined  in  the  penitentiary,  the 
court  having  fully  acquired  jurisdiction 
of  the  cause,  the  doctrine  of  relation 
does  not  apply  so  as  to  avoid  the  pro- 
cess.    Neale  v,  Utz,  75  Va.  480. 


7.  Hamilton  v.  Wilder,  31  Vt.  695; 
Gracy  v.  Coates,  a  McCord  (S.  Car.) 
224. 

Hot  before  Jadgmeiit  acalnst  DefiBndant 
—  Time — Attachment  Proceedings. — 
The  judgment  by  default  cannot  be  ren- 
dered against  him  until  a  final  judgment 
has  been  obtained  against  the  defend- 
ants in  attachment.  Metcalf  v.  Steele, 
43  Miss.  511;  Gaines  v.  Beirne,  3  Ala. 
iia;  Housmans  v,  Heilbron,  33  Ga. 
180 ;  Rose  v,  Whaley,  14  La.  Ann.  37^. 

8.  Griswold  v.  Peckenpaugh,  i  Bush 
(Ky.)  230. 

Thus  a  personal  judgment  by  default 
cannot  be  rendered  against  a  mere  gar- 
nishee who  is  not  alleged  to  be  a  debtor 
of  the  defendant  in  the  main  action  or 
to  hold  any  of  his  propert}',  where  he 
is  cited  only  by  the  service  on  him  of 
the  attachment  against  the  defendant, 
and  where  no  property  is  attached  and 
he  did  not  appear  nor  was  required  to 
appear.  Griswold  v.  Popham,  i  Duv. 
(Ky.)  170;  Smith  v.  Gower,  3  Mete. 
(Ky.)  177. 

9.  Williams  v.  Oppelt,  i  Smed.  &  M. 
(Miss.)  559. 

10.  Williams  v.  Oppelt,i  Smed.  &  M. 
(Miss.)  559;  Cushwa  v.  Cushwa,  9  Gill 
(Md.)  243. 

mi   Didt. — The    same    rule  obtains 
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g.  Deceased  Defendant— Death  Pending  the  Action.— Where  the 
defendant  dies  pending  the  action  further  proceedings  cannot  be 
regularly  had  until  the  personal  representative  of  the  decedent 
appears,*  or  makes  default  upon  service  of  scire  facias^,  and  a 
personal  judgment  by  default  entered  against  a  deceased  de- 
fendant is  erroneous  and  reversible  on  appeal,*  or  it  will  be  set 
aside  on  motion.* 

Vot  Void. — But  the  judgment  is  not  void  and  open  to  collateral 
attack,^  unless  rendered  at  a  term  succeeding  the  defendant's 
death.* 

Death  after  Simple  DeAnilt. — Where  the  defendant  dies  after  the  en- 
try  of  his  default,  a  final  judgment  may  be  rendered  against  the 
deceased,  in  cases  where  a  writ  of  inquiry  is  not  required,  without 
the  preliminary  issuance  of  a  scire  facias  against  his  personal 
representatives.'^ 

h.  Personal  Representatives. — A  judgment  by  default 
cannot  in  general  be  obtained  against  the  administrator  or  execu- 
tor of  a  decedent  on  a  claim  against  the  estate,  unless  it  appears 
that  the  claim  was  first  presented  to  and  rejected  by  him  as  re- 
quired by  statute.* 


where  a  judgment  bj  nil  dicit  is  ren- 
dered. Cushwa  V.  Cushwa,  9  GUI 
(Md.)  242. 

Por  Part  of  Ootenanto. — So  in  eject- 
ment a  judgment  bj  default  can  be 
taken  against  the  casual  ejector  for  the 
tenants  in  possession  served,  but  not 
against  the  remainder  not  served,  unless 
it  appear  bj  affidavit  that  the  parties 
are  joint  tenants,  in  which  case  service 
on  part  will  authorize  a  judgment  bj 
-default  against  the  casual  ejector  for 
all.    Tate  v.  Doe,  24  Miss.  465. 

1.  Parker  V.  Badger,  26  N.  H.  466; 
King  V,  Burdett,  28  W.  Va.  601 ;  Bar- 
bour V.  White,  37  111.  164. 

a.  Parker  v.  Badger,  26  N.  H.  466. 

Wlio  may  Defiand. —  Where  the  de- 
fendant has  died,  a  person  who  succeeds 
to  the  estate  of  the  deceased  since  the 
rendition  of  the  judgment  maj  be  al- 
lowed to  defend.  Waite  v.  Coaracj,  45 
Minn.  159. 

Jotm  Defendanta. — Where  there  are 
joint  defendants,  proper  practice  re- 
quires that  the  death  of  the  defendant 
be  suggested,  whereupon  the  action 
majr  proceed  against  the  survivor;  or 
where  the  defendant  is  single  his  repre- 
sentatives should  be  substituted.  Burke 
V,  Stokely,  65  N.  Car.  570.  The  same 
case  holds  that  the  objection  maj 
be  taken  by  a  surviving  defendant, 
although  if  he  is  present  and  takes  part 
in  the  ^  inquiry  of  damages,"  when  judg- 


ment by  default  has  been  rendered  in 
the  lifetime  of  his  codefendant,  the  court 
could  deprive  him  of  this  advantage  by 
allowing  ithe  suggestion  to  be  entered 
nunc  pro  tunc  and  the  acUop  to  be 
treated  as  having  abated  in  respect  to 
the  deceased  party. 

S.  King  V.  Burdett,  28  W.  Va.  601 ; 
Mitchell  r.  Schoonover,  16  Oregon 
211;  Case  V,  Ribelin,  i  J.  J.  Marsh. 
(Ky.)  29. 

4.  Burke  v,  Stokely,  65  N.  Car.  569. 

5.  King  V.  Burdett,  28  W.  Va.  &i ; 
Mitchell  v.  Schoonover,  16  Oregon 
211;  Reid  V,  Holmes,  127  Mass.  326; 
Yaple  V.  Titus,  41  Pa.  St.  195 ;  Hayes 
V,  Shaw,  20  Minn.  405;  Coleman  v.Mc- 
Anulty,  16  Mo.  173;  Camden  v,  Rob- 
ertson, 3  111.  507. 

6.  Griswold  v.  Stewart,  4  Cow.  (N. 
Y.)  457,  because  a  judgment  does  not 
relate  back  beyond  the  first  day  of  the 
term  on  which  it  was  entered ;  the  same 
case  holding,  also,  that  a  judgment  by 
default  is  not  equivalent  to  a  judgment 
by  confession  or  verdict  so  as  to  be  in- 
cluded within  the  statute  of  17  Car.  II., 
c.  3,  which  provides  that  the  death  of 
either  party  between  verdict  and  judg- 
ment shall  not  be  alleged  for  error, 
where  the  judgment  is  entered  within 
two  terms  after  the  verdict. 

7.  Napier  v.  Carpenter,  2  Brev.  (S. 
Car.)  407. 

$.  O'Keefe    v.    Foster    (Wyoming, 
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i.  Public  Corporation.— Where  a  public  corporation,  such 
as  a  county,  is  liable  to  suit  like  a  natural  person,  a  judgment  by 
default  may  be  rendered  against  it.* 

/  Joint  Codefendants— (i)  WAere  Portion  Not  Served— {%) 
e«iMna  Enle. — Since  no  legal  judgment  by  default  can  be  rendered 
against  a  defendant  who  has  neither  appeared  nor  been  duly 
served  with  notice  of  the  suit,  a  joint  judgment  by  default  ren- 
dered against  joint  codefendants  is  irregular  where  one  or  more 
of  them  has  not  been  properly  brought  into  court  ;*  all  must  have 


1895),  40  Pac.  Rep.  525,  holding  that 
the  personal  representative  cannot 
■waive  the  statutory  requirement  so  as 
to  conclude  creditors  of  the  estate. 

Heath  v.  Garrett,  46  Tex.  33. 

Withdrawal  of  Answer  to  B^ooted 
Claim. — In  a  suit  upon  a  rejected  claim 
against  an  estate,  the  withdrawal  of  an 
answer  and  consent  to  judgment  bj  an 
administrator  is  considered  equivalent 
to  an  approval  of  such  claim ;  and  upon 
the  withdrawal  of  an  answer  in  a  suit 
upon  such  rejected  claim  judgment  hy 
default  final  may  be  rendered  if  the 
claim  be  liquidated  and  proved  bj  an 
instrument  of  writing,  the  clerk  com- 
puting damages  as  in  other  cases. 
Heath  v.  Garrett,  46  Tex.  33. 

Against  Defendant  IndivldaaUy  and  as 
Ezeoutof.  —  Where  a  suit  is  brought 
against  a  defendant  in  his  individual 
and  representative  capacity,  a  judg- 
ment by  default  against  the  defendant 
individually  •  on  a  joint  note  made  by 
the  defendant  and  the  deceased  testator 
is  not  an  error  of  which  the  defendant 
can  complain,  as  it  amounts  to  a  dis- 
continuance of  the  suit  against  the  es- 
tate. Daves  v.  Mahorner,  41  Miss. 
552. 

1.  Randolph  County  v.  Hutchins,  46 
Ala.  397. 

2.  Arkansas. — Palmer  v.  Edwards,  4 
Ark.  431 ;  Moss  v.  Gibson,  4  Ark.  437. 

California. —  Lewis  v,  kigney,  3i 
Cat  268. 

Colorado, — Langley  v.  Grill,  i  Colo. 

71. 

///I'now.  —  Smith  V,  Smith,  17  111. 
482;  Swift  t;.  Green,  30  111.  173;  Wil- 
liams V,  Chalfant,  83  111.  318 ;  O'Conner 
V,  Mullen,  11  111.  116 ;  Rider  v.  Alley ne, 
3  111.  474;  Merriwether  v.  Smith,  3  111. 

30- 

Kentucky,  —  Heathman  v,  Hulin,  3 
J.J.  Marsh.  (Ky.)  432. 

Maine. — Wlnslow  v,  Lambard,  ^7 
^c*  356;  Buffum  V,  Ramsdell,  55  Aie. 
353 ;  Benner  v.  Welt,  45  Me.  483. 


Maryland: — Hanley  v,  Donoghue,  59 
Md.  339. 

Massachusetts. — Hall  v.  Williams,  6 
Pick.  (Mass.)  232;  Knapp  v.  Abell,  10 
Allen  (Mass.)  ^5 ;  Wright  v.  Andrews, 
130  Mass.  149. 

Michigan. — Proctor  v,  Lewis,  50 
Mich.  339. 

Mississippi. — Bacon  v.  Bevan,  44 
Miss.  393 ;  Bozman  v.  Brower,  6  How. 
(Miss.)  45;  Mundy  v.  Calvert,  40  Miss. 
182;  Martin  v.  Williams,  42  Miss.  210. 

Missouri.  —  Smith  v.  Rollins,  35 
Mo.  408;  Dickerson  v,  Chrisman,  28 
Mo.  134;  Pomeroy  v.  Betts,  31  Mo. 
419. 

New  Hampshire. — Rangely  v.  Web- 
ster, II  N.  H.  299;  Whitmore  v. 
Delano,  6  N.  H.  543 ;  Beckley  v.  New- 
comb,  24  N.  H.  359;  Wright  v.  Boyn- 
ton,  37  N.  H.  9;  Wilbur  v.  Abbot,  60 
N.  H.  40. 

New  Tork. — Holbrook  v.  Murray, 
5  Wend.  (N.  Y.)  161;  Richards  v. 
Walton,  12  Johns.  (N.  Y.)  434. 

Ohio. — Gamble  v.  Warner,  16  Ohio 
371. 

West  Virginia. — Vandiver  v.  Rob- 
erts, 4  W.  Va.  493. 

United  States. — Hall  v.  Lanning,  91 
U.  S.  160. 

Declaration  as  First  Process.  —  So 
where  a  declaration  is  used  as  a  first 
process  it  must  be  personally  served  on 
all  codefendants  before  a  judgment  by 
default  can  be  taken  against  either  of 
them.  Bushee  v.  Wright,  i  Pin.  (Wis.) 
276. 

Judgment  on  Writ  of  Entry  against  Ib- 
ftnts. — Where  two  tenants  were  sued 
jointly  on  a  writ  of  entry,  and  judgment 
was  rendered  against  both  on  their  de- 
fault without  appearance,  one  of  the 
defendants  being  an  infant  and  no 
guardian  having  been  appointed  for 
him,  it  was  held  that  the  judgment 
must  be  reversed.  Beckley  v,  Newcomb, 
24  N.  H.359. 

Judgment  In  Another  State. — A  judg-^ 
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been  duly  served  or  appeared  in  order  to  authorize  the  joint  judg- 
ment by  default  against  all.^ 

Ia  OoBtnot  or  Tort. — The  rule  applies  with  equal  force  in  actions 
ex  contractu^  and  actions  ex  delicto,^ 

(b)  IiTifular  Sorvioo  of  a  Fortion. — The  same  principle  obtains  where 
a  portion  of  the  joint  codefendants  are  irregularly  served.* 


ment  of  a  court  of  another  state  against 
two  persons  jointly  who  were  nonresi- 
dents, and  over  one  of  whom  only  the 
court  had  jurisdiction,  the  judgment 
being  entire  and  unqualified,  was  held, 
in  a  domestic  court,  in  the  absence  of 
anj  evidence  of  the  law  of  the  other 
state  on  the  subject,  void  as  against 
both.  Wright  v,  Andrews,  130  Mass. 
149. 


judgment  was  entered  for  want  of  a 
plea  had  not  been  served  and  had  not 
appeared  was  held  to  be  a  mere  formal 
error,which  could  be  remedied  by  enter- 
ing a  noH  pros,  as  to  him  at  any  time, 
and  not  a  ground  for  reversal.  Hosie 
V.  McCann,  2  Penny.  (Pa.)  133. 

In  Bqolty.— The  rule  stated  in  the 
text  is  generally  held  limited  to  judg- 
ments at  law,  and  a  decree  4n  equity 


And  where  suit  is  brought  upon  a  '  may  be  valid  as  to  the  defendants  served 


foreign  judgment  against  the  party 
served,  as  upon  a  joint  judgment,  he 
may  show  the  variance  upon  a  proper 
plea  and  so  exclude  the  record  when 
offered  as  proof.  Smith  v.  Smith,  17 
III.  482. 

1.  Bevenal  on  Appeal. — Where  one 
or  more  of  several  defendants,  in  a 
judgment  by  default  against  all,  are 
not  served,  the  judgment  will  be  re- 
versed on  appeal.  Windham  v.  Na- 
tional Fertilizer  Co.,  99  Ala.  578;  Smith 
V.  Winthrop,  Minor  (Ala.)  425  ;  Driver 
V,  Spence,  3  Ala.  98;  Faver  v,  Briggs, 
18  Ala.  478;  Parker  v,  Parker,  39  Ala. 

347- 

Where  suit  was  brought  against  three 
defendants,  process  issuing  to  all  but 
appearing  to  be  served  on  two,  there 
being  no  return  as  to  the  third,  and 
none  of  the  defendants  answered, 
judgment  by  default  generally,  with- 
out correction  by  amendment  sug- 
gestive of  mistake,  discontinuance,  or 
taking  some  action  as  to  the  defendant 
not  served,  was  held  erroneous.  Rogers 
V.  Harrison,  44.  Tex.  169. 

Effect  of  keversaL — But  where  the 
cause  of  action  sued  on  is  several  as 
well  as  joint,  a  reversal  of  the  judg- 
ment as  to  one  does  not  impair  or 
affect  it  as  to  the  other  defendants  who 
were  duly  served.  The  only  effect  of 
the  reversal  is  to  strike  his  name  from 
the  list  of  defendants  against  whom 
judgment  was  entered  and  leave  it 
operative  against  the  others.  Wind- 
ham V.  National  Fertilizer  Co.,  99  Ala. 
578,  citing  Lucy  v.  Beck,  5  Port.  (Ala.) 
166. 

In  Ponnaylrania,  the  fact  that  one 
of  several  defendants  against  whom  a 
6  Encyc.  PI.  &  Pr.— 2  •    17 


or  who  made  a  general  appearance, 
although  other  codefendants  not  in 
court  are  joined  therein.  Dickerson  v. 
Chrism  an,  28  Mo.  134;  Voorhis  v. 
Gamble,  6  Mo.  App.  i. 

But  in  St.  Louis  v.  Gleason,  15  Mo. 
App.  31,  a  decree  was  held  void  as  to 
all  defendants  where  void  through 
insufficient  publication  of  summons  on 
a  portion  thereof. 

8.  Hanley  v,  Donoghue,  59  Md.  239. 

8.  Curry  v,  Allen,  14  R.  L  343. 

4.  Laidley  v.  Bright,  17  W.  Va.  779; 
Vandiver    v,     Roberts,     4    W.    Va. 

493- 

Sonrice  of  Dofisctlve  Copy.  —  Thus, 
where  a  copy  of  the  writ  served  on 
some  defendants  to  the  default  judg- 
ment was  not  properly  signed  by  the 
clerk,  the  judgment  should  be  reversed 
and  the  cause  remanded  to  be  prop- 
erly proceeded  with  below.  Laidley 
V.  Bright,  17  W.  Va.  779. 

Bervlce  ont  of  Jnrlidiotlon.  —  And 
where  one  of  two  defendants  is  served 
out  of  the  jurisdiction,  a  judgment  by 
default  against  him  is  erroneous,  al- 
though the  court  may  have  jurisdic- 
tion as  against  the  codefendant. 
Rogers  v.  Hagan,  6  J.  J.  Marsh.  (Ky.) 

578. 

In  Kentucky  section  106  of  the  Civil 
Code,  which  provides  that  every  ac- 
tion except  those  enumerated  in  the 
previous  sections  **may  be  brought  in 
any  county  in  which  the  defendant  or  in 
which  one  of  several  defendants  ♦  *  * 
resides  or  is  summoned,''  does  not 
change  materially  the  former  law  on  the 
same  subject.  It  does  not  authorize 
judgment  by  default  against  a  defend- 
ant served  in  another  county,  except 
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(e)  Judgment  Erroneons  bnt  Kot  Void. — A  joint  judgment  against  all 
where  some  have  been  served  irregularly  or  not  at  all  is  not  en- 
tirely void.* 

It  is  erroneous  merely,  and  valid  accordingly  on  collateral  at- 
tack against  the  objection  of  a  stranger  to  the  judgment  or  a 
party  duly  served  *  but  it  may  be  reversed  on  appeal  or  error,*  or 
set  aside  upon  a  proper  application  in  the  court  below.* 

(2)  Against  Portion  Served— Qmi'MX  Bnle — Aotioas  ez  Contraotu. — 
At  common  law,  as  a  joint  judgment  on  an  action  ex  contractu 
had  to  be  taken  against  all  or  none,*  no  joint  judgment  by  de- 
fault could  be  taken  against  any  portion  until  all  joint  codefend- 
ants  had  been  brought  into  court,*  and  their  time  to  answer  had 
expired.'' 

Other  Aotioas. — In  other  cases,  or  where  so  expressly  provided  by 
statute  in  actions  on  contractj  a  judgment  by  default  may  be 
taken  against  those  duly  brought  into  court,  although  there  are 
other  defendants  named  in  the  writ  but  not  served.® 


where  the  cause  of  action  is  local  or 
where  it  affects  himself  and  another 
served  in  the  county  where  the  action 
18  brought.  Ransdall  v.  Shropshire,  4 
Mete.  (Ky.)  327. 

1.  Smith  V.  Rollins,  35  Mo.  408; 
Boyd  V.  Ellis,  107  Mo.  394. 

a.  Holt  County  v,  Ilarmon,  59  Mo. 
165 ;  Lenox  v.  Clarke,  53  Mo.  115 ; 
Boyd  V,  Ellis,  107  Mo.  394 ;  Williams 
V.  Hudson,  93  Mo.  524. 

3.  Holt  County  v.  Harmon,  59  Mo. 
165;  Lenox  v,  Clarke,  53  Mo.  115; 
Smith  V,  Rollins,  25  Mo.  408;  Pomeroy 
V,  Betts,  31  Mo.  419. 

Bevenal  as  to  All. — ^The  reversal  must 
be  as  to  all  and  not  merely  as  to  the 
defendant  not  served  or  served  irregu- 
larly.    Vandiver  v.  Roberts,  4  W,  Va. 

493- 

4.  Holt  County  v.  Harmon,  59  Mo, 

165. 

Effect  Of  Order  Setting  Aside. — Su^h 
an  order  does  not  have  the  eflfect  of 
setting  aside  the  default  of  the  defend- 
ant who  had  been  served  or  permitting 
his  codefendant  to  defend  for  both, 
and  a  new  judgment  may  at  once  be 
entered  by  the  plaintiff  against  the  de- 
faulting defendant.  Lewis  v.  Rigney, 
21  Cal.  268. 

5.  Curry  v.  Allen,  14  R.  L  343;  Kelly 
V.  Van  Austin,  17  Cal.  564. 

Outlawry. — In  England  the  plaintiflf 
in  such  an  action  was  required  to  pro- 
ceed to  outlaw  the  defendants  who  had 
not  been  served  before  he  could  pro- 
ceed against  those  who  appeared. 
Loney  v,  Bailey,  43  Md.  13;  Barton  v, 
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Petit,  7  Cranch  (U.  S.)  194;  Robertson 
V,  Smith,  18  Johns.  (N.  Y.)  459. 

Against  Married  Woman. — A  judgment 
by  default  against  a  married  woman 
will  not  be  reversed  for  the  nonjoinder  of 
the  husband  where  the  record  does  not 
affirmatively  show  coverture.  Wachter's 
Case,  I  Walk.  (Pa.)  267. 

Judgment  Voidable  Only.  —  A  joint 
judgment  by  default  entered  against 
those  properly  served  with  summons 
in  the  action  where  the  remainder  are 
not  served  is  not  void.  It  is  merely 
irregular  on  application  to  set  aside  or 
reversible  on  appeal.  Dillon  v.  Porter, 
36  Minn.  341 ;  Johnson  v.  Lough,  22 
Minn.  203. 

In  Oallibmla  a  judgment  by  default 
may  be  entered  against  those  defend- 
ants alone  who  are  served  with  sum- 
mons, although  there  are  other  code- 
fendants  not  served.'  Code  Civ.  Pro., 
§§  636,  585, 414.  Edwards  v.  Hellings, 
103  Cal.  207. 

In  Kentucky  it  was  held  that  under  sec- 
tions 137  and  389  judgment  by  default 
was  authorized  against  such  of  the  de- 
fendants as  were  summoned  and  con- 
tinuance as  to  defendants  not  sum- 
moned. Joyce  V.  O'Toole,  6  Bush 
(Ky.)  31. 

6.  Loney  v.  Bailey,  43  Md.  13. 

7.  Jacques  v.  Greenwood,  i  Abb.  Pr. 
(N.  Y.  C.  PI.)  230. 

$.  Merrill  v.  Coggill,  12  N.  H.  97; 
Payton  v.  Trigg,  4  Hayw.  (Tenn.)  251. 

In.  New  York  a  judgment  by  default 
may  be  taken  against  both  although 
only  one  is  served,  and  the  judgment 
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(3)  Farm  of  Joint  Judgment  where  Some  Default — (a)  In  Joint 
Actions. — In  a  joint  action,  one  joint  judgment  must  be  rendered 
against  all  codefendants,  although  a  portion  only  default,^  and 
although  separate  interlocutory  judgments  by  default  were  en- 
tered against  them  severally  at  different  periods  and  upon  sepa- 
rate service  of  process.* 

In  Tort  or  Contraet. — The  rule  applies  to  actions  in  tort  and  on 
contract,^  unless  a  statute  provides  otherwise.* 

(b)  By  Yordiet  and  Dofaolt. — The  judgment  may  be  by  default 
against  those  who  fail  to  appear  or  answer,  and  by  verdict  against 
the  remainder.* 

(0)  Slbet  of  Jndgmont  againat  Part. — Where  the  plaintiff  takes  a  final 
judgment  by  default  against  one  of  the  several  codefendants  it 


may  be  enforced  against  the  joint 
property  of  both  defendants  and  the 
separate  property  of  the  one  served. 
Lahey  v,  Kingon,  13  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  193. 

^  Maryland  the  plaintiff  maj-  proceed 
against  any  one  or  more  of  the  defend- 
ants in  a  joint  action,  upon  service  of 
process  against  them,  althoueh  there 
may  be  others  not  served.  Loney  v, 
Bailey,  43  Md.  13. 

Leave  of  Ck>art. — Where  a  separate 
judgment  against  the  defendants  in  de- 
fault is  permissible  by  statute,  leave  of 
court  should  first  be  obtained.  Bacon 
V,  Comstock,  II  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  197. 

1.  Champlin  t;.Tilley,3Day(Conn.) 
307;  Gerrish  v,  Cummings,  4  Cush. 
(Mass.)  391 ;  Henry  v,  Halsey,  5  Smed. 
&  M.  (Miss.)  573. 

3.  Loney  v,  Bailey,  43  Md.  13. 

Entry  againat  One  Brroneooa. — The 
clerk  is  not  authorized  to  enter  a  judg- 
ment by  default  against  one  of  several 
defaulted  joint  defendants,  Long  v, 
Serrano,  55  Cal.  20 ;  or  against  one  of 
several  defendants  sued  jointly.  Stearns 
V.  Agutrre,  7*  Cal.  449;  Chipman  v. 
Bowman,  14  Cal.  157. 

In  OaUfDrnla,  under  the  statute  in 
force  in  1861,  the  clerk  can,  on  appli- 
<:ation  of  the  plaintiff,  enter  judgment 
upon  default  against  the  parties  served 
without  regard  to  the  other  parties 
named  in  the  complaint  in  an  action 
against  defendants  severally  liable,  a 
portion  only  being  served  with  proc- 
ess.    Kelly  V.  Van  Austin,  17  Cal.  564. 

Peraona  Hot  Paxtiea. — A  judgment  by 
default  cannot  properly  be  rendered 
against  persons  who  are  sought  to  be 
impleaded  by  the  answer,  but  who  file 
no  pleading  and  as  to  whom  the  answer 
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is  stricken  out.  Buetell  v,  Courand 
(Tex.  Civ.  App.  1895),  29  S.  W.  Rep. 
1 1 46. 

Ikregnlarlty  Walyed. — The  name  of 
one  of  several  defendants  did  not  ap- 
pear in  the  petition  when  filed  or  the 
writ  when  issued,  but  was  added  before 
service.  He  did  not  appear  and  judg- 
ment was  entered  against  him  by  de- 
fault. It  was  held  that  the  objection 
was  waived.  Belkin  v.  Rhodes,  76 
Mo.  643. 

8.  Gerrish  v.  Cummings,  4  Cush. 
(Mass.)  391 ;  Com.  v.  McCleary,  92  Pa. 
St.  191;  O'Neal  v.  O'Neal,  4  W.  &  S. 
(Pa.)  130;  Warner  v.  Ford,  17  How. 
Pr.  (N.  Y.  Supreme  Ct.)  54;  Parker  v. 
Jackson,  16  Barb.  (N.  Y.)  33 ;  Harring- 
ton V.  Higham,  15  Barb.  (N.  Y.)  524. 

lb  Asanmpalt  against  A  and  B,  where 
the  former  pleaded  in  bar  of  the  ac- 
tion and  the  latter,  on  whom  process 
had  been  served,  failed  to  appear,  it  was 
held  that  a  verdict  and  judgment  could 
not  be  taken  against  A  alone.  Davis  v, 
Graniss,  5  Blackf.  (Ind.)  79 ;  Harrington 
v.,  Witherow,  2  Blackf.  (Ind.)  37. 

SetUnc  Aalde  Irregular  Judgment.  — 
Where  a  final  judgment  by  default  is 
entered  prior  to  the  final  disposition  of 
the  cause,  the  error  may  be  corrected  by 
setting  aside  the  judgment  before  the 
cause  is  finally  ended.  Jansen  v,  Grim- 
shaw,  26  111.  App.  288. 

4.  Harrington  v,  Higham,  15  Barb. 
(N.  Y.)  524. 

5.  Dunn  v.  Hall,  8  Blackf.  (Ind.)  32 ; 
AUis  V,  Gumberts,  i  Ind.  104 ;  Lj'nch 
V.  Sinking  Fund  Com'rs,  4  How. 
(Miss.)  377;  Moore  v.  Ay  res,  5  Smed. 
&  M.  (Miss.)  317. 

A  Verdict  moat  be  Confined  to  such 
defendants  as  answer  and  raise  an 
issue.     It   cannot   conclude  defaulting 
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bars  further  proceedings  in  the  same  suit  against  the  remaining 
codefendants.* 

(d)  By  Default  against  Part  before  Pinal  Disposition  as  to  Others. — A  final 
judgment  by  default  cannot,  therefore,  be  entered  against  defaulting 
defendants  while  the  cause  is  undisposed  of  as  to  the  codefendants 
answering.*     But  a  simple  default  and  an  interlocutory  judgment 


defendants.  Golden  Gate  Mill,  etc., 
Co.  V.  Joshua  Hendj  Mach.  Works,  82 
Cal.  184. 

1.  Com.  V.  McCleary,  93  Pa.  St.  191 ; 
Finch  V,  Lamberton,  62  Pa.  St.  370; 
Tuttle  V.  Cooper,  10  Pick.  (Mass.)  281. 

Ckmtlniiance  aa  to  Part. — A  final  judg- 
ment bj  default  as  to  a  portion  of  de- 
fendants, and  a  continuance  as  to  the 
others,  is  erroneous  and  will  be  reversed 
on  appeal.  Prewett  v,  Caruthers,  7 
How.  (Miss.)  304. 

Construed  as  Interlocntoxy. — But  where 
it  is  not  shown  that  the  first  judgment 
bj  default  was  intended  to  be  final,  the 
tendency  of  modem  decisions  is  to 
hold  it  to  be  interlocutory.  Com.  v, 
McCleary,  92  Pa.  St.  191;  O'Neal  v. 
O'Neal,  4  W.  &  S.  (Pa.)  130;  Finch 
V.  Lamberton,  62  Pa.  St.  370. 

"Thus  O'Neal  v,  O'Neal,  4  W.  & 
S.  (Pa.)  130,  was  a  suit  against  two  de- 
fendants on  a  penal  bond.  Judgment 
was  rendered  against  one  of  them  by 
default  *for  want  of  an  appearance 
and  plea  for  $910,  being  the  amount  of 
the  penalty  of  the  bond.'  It  was  there- 
fore said  in  that  case  that  the  judg- 
ment was  not  in  an  interlocutory  form, 
but  for  a  definite  sum.  It  was  neverthe- 
less held  that  judgment  for  want  of  a 
plea  is  essentially  interlocutory;  and  as 
the  court  below  might  have  ordered 
the  sum  stricken  out,  this  court  would 
treat  it  as  a  nullity  and  hold  the  judg- 
ment to  be  interlocutory.  Finch  v. 
Lamberton,  62  Pa.  St.  370,  was  an 
action  of  assumpsit  against  two  de- 
fendants. Judgment  was  rendered 
against  one  for  want  of  an  affidavit  of 
defense,  *  amount  to  be  liquidated  by 
the  prothonotary.'  Same  day  the 
prothonotary  did  liquidate  the  dam- 
ages. The  other  defendant  took  de- 
fense, and  an  award  of  arbitrators  was 
made  against  him.  The  court  refused 
to  set  aside  the  award,  and  judg- 
ment was  entered  thereon.  On  writ 
of  error  to  this  court  the  judgment 
was  afiirmed.  It  was  then  held,  where 
judgment  is  rendered  by  default  and 
the  prothonotary  liquidates  the  sum 
without  waiting  for  a  trial  and  assess- 


ment of  damages  against  the  other, 
the  liquidation,  being  the  act  of  the 
oflicer,  is  amendable  by  striking  it  out 
in  the  court  below  or  by  treating  it  as 
amended  in  this  court. "  Com.  t;. 
McCleary,  92  Pa.  St.  191. 

2.  Dearing  v.  Smith,  4  Ala.  432 ;  Jan- 
sen  V,  Grimshaw,  26  111.  App.  287 ; 
Waugh  V,  Suter,  3  111.  App.  271 ;  Camp- 
bell V,  McHarg,  9  Iowa  355;  Green- 
ough  V,  Shelden,  9  Iowa  503 ;  Smith  v. 
Weston,  81  Hun  (N.  Y.)  87;  Warner 
V,  Ford,  17  How  Pr.  (N.  Y.  Supreme 
Ct.)  54;  Catlin  v,  Billings,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)  511;  Bacon  v. 
Comstock,  II  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  197;  Sluyter  v.  Smith,  2 
Bosw.  (N.  Y.)  673;  Boles  v,  Linthicum, 
48  Tex.  220. 

**It  is  only  when  the  liability  of  the 
defendants  is  several,  and  the  contract, 
though  in  form  joint,  is  shown  to  bind 
only  one— or  less  than  all— of  the  par- 
ties sought  to  be  charged,  that  judgment 
may  be  taken  against  those  of  the  de- 
fendants who  are  in  default,  and  the 
action  be  severed  and  proceed  against 
those  who  have  answered."  Smith  v. 
Weston,  81  Hun  (N.  Y.)  87.  Compare 
Pruyn  v.  Black,  21  N.  Y.  300. 

Wlthdluwal  of  neas. — So  where  two 
of  three  defendants  in  an  action  ex 
contractu  withdraw  their  pleas  and 
their  default  is  entered,  a  final  judg- 
ment cannot  be  entered  against  them 
until  the  cause  is  disposed  of  as  to  the 
third  defendant.  Jansen  v,  Grimshaw, 
125  in.  468. 

lb  an  Action  on  a  Promissory  Note, 
where  one  defendant  answers  setting 
up  a  defense  to  the  action  and  the  other 
permits  a  default,  judgment  cannot  be 
rendered  against  the  Tatter  before  the 
answer  of  the  former  is  disposed  of. 
Campbell  v.  McHarg,  9  Iowa  355. 

Error  Hot  Cured  by  Dismissal. — The 
error  of  taking  judgment  final  by  de- 
fault against  a  defendant  while  the  case 
is  not  disposed  of  as  to  the  other 
answering  defendants,  is  not  cured  by 
the  subsequent  dismissal  as  to  such 
other  defendants.  Boles  v,  Linthicum, 
48  Tex.  220. 
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thereon  should  first  b.e  entered  against  the  former,*  and  before 
the  cause  is  brought  to  trial  ;*  or  if  judgment  is  sought  against 
only  a  portion  of  the  defendants  a  discontinuance  should  be 
entered  of  record  as  to  the  rest.* 

(e)  Writ  of  Inqiiirj. — A  writ  of  inquiry  should  be  awarded  on  the 
interlocutory  judgment  to  the  same  jury  which  tries  the  issues,  and 
joint  judgment  against  all  should  be  rendered  on  the  verdict  and 


Defect  Curad  t^  Statute  of  JeofiLlls — 
Alabama. — Where  judgment  nil  dicit 
'was  rendered  against  one  defendant,  and 
after  verdict  against  another  a  judgment 
in  continuation  of  the  entry  was  ren- 
dered against  the  latter,  it  was  consid- 
ered in  Alabama 9A  a  mere  clerical  mis- 
prision amendable  under  an  act  provid- 
ing that  *'  no  cause  shall  be  reversed 
*  ♦  *  for  any  miscalculation  of  interest 
or  other  clerical  misprision  in  entering 
judgment."  Bearing  v.  Smith,  4  Ala. 
432. 

Failure  to  Except. — In  Mississippi  a 
judgment  by  nil  dicit  against  one  de- 
fendant, without  any  disposition  of 
the  case  as  to  the  rest,  cannot  be  dis- 
turbed on  appeal  under  section  1433, 
code  of  1880,  which  says :  "Nor  shall 
any  such  judgment  be  reversed  because 
of  any  error  or  omission  in  the  case  in 
the  court  below,  unless  the  record 
shows  that  the  errors  complained  of 
were  made  a  ground  of  special  excep- 
tion in  such  court."  Duncan  v,  Scott 
County,  64  Miss.  38. 

In  Chancery,  where  there  are  several 
defendants  jointly  charged,  and  an  inter- 
locutory decree  pro  confesso  is  entered 
against  one  of  them  and  the  others 
answer,  no  final  decree  on  the  merits 
can  be  rendered  against  the  former 
until  the  case  is  disposed  of  with  re- 
gard to  the  other  defendants.  Frow  v. 
De  La  Vega,  15  Wall.(U.  S.)  552.  See 
also  Curtis  v.  Smith,  ±2  Iowa  665. 

1.  Streeter  v,  Marshall  Silver  Min. 
Co.,  4  Colo.  535;  Moody  v.  Lyles,  44 
Miss.  121 ;  Barker  v.  Justice,  41  Miss. 
240;  Melcher  v.  Scruggs,  72  Mo.  407; 
Peters  v.  Crittenden,  8  Tex.  131. 

Bnle  Confined  to  Final  Judgment.— The 
rule  that  there  can  be  but  one  judg- 
ment against  joint  prom  issors  within  the 
name  jurisdiction  refers  to  final  judg- 
ments, and  not  to  a  default  for  not 
pleading  entered  against  one.  Netso 
T  .  Foss,  21  Fla.  143. 

Interlooutoxy  in  Form.  —  Where,  on 
service  of  process  on  all,  some  appear 
and  some  do  not,  a  judgment  by  default 
against  those  who  do  not  appear  should 


be  interlocutory  in  form.  Where  taken 
for  a  specified  sum  the  amount  will  be 
stricken  out  on  motion.  Watsontown 
Bank  v,  Messinger,  6  Pa.  Co.  Ct.  Rep. 
609. 

Interlocutory  Judgment  Merely  FoimaL 
— The  failure  to  take  an  interlocutory 
judgment  by  default  aeainst  a  code- 
fendant  not  answering  does  not  invali- 
date a  final  judgment  which  is  taken 
against  him  by  default  and  against 
others  on  the  issues.  Lumpkin  x\  Silli- 
man,  79  Tex.  165;  Rappleye  v.  Hill,  4 
How.  (Miss.)  295. 

So  where  one  of  several  defendants 
fails  to  answer  after  verdict  against 
those  who  have  answered,  the  judg- 
ment may  be  entered  up  jointly  against 
all  without  the  necessity  of  having 
previously  taken  an  interlocutory  judg- 
ment by  default  against  the  party  fail- 
ing to  answer.  Peters  v,  Crittenden, 
8  Tex.  131. 

2.  I  Tidd's  Pr.  512 ;  Catlin  v.  Lat- 
son,  4  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
251 ;  Catlin  v.  Billings,  13  How.  Pr. 
(N.  Y.  Supreme  Ct.)  511. 

Notice  of  Trial. — But  the  notice  of 
trial  may  be  given  before  the  entry  of 
such  default.  Catlin  v.  Billings,  13 
How.    Pr.     (N.     Y.     Supreme    Ct.) 

5"- 

3.  Stewart  v,  Glenn,  5  Wis.  14; 
Muset;.  Farmers*  Bank,  27Gratt,  (Va.) 
252;  Moody  V,  Lyles,  44  Miss.  121; 
Barker  v.  Justice,  41  Miss.  240. 

In  Actions  ex  Ck>ntractu. — A  judg- 
ment by  default  cannot  be  taken  against 
one  of  several  defendants  ex  contractu 
where  a  nolle  prosequi  is  entered  as  to 
a  defendant  pleading  the  general  issue. 
Tolman  v.  Spaulding,  4  111.  13,  hold- 
ing that  the  entry  of  a  nolle  prosequi 
discharges  all. 

And  after  a  default  suffered  by  one 
joint  defendant  ex  contractu,  a  plain- 
tiff cannot  discontinue  as  to  the  other, 
amend  the  declaration  so  as  to  declare 
a  several  liability,  and  enter  judgment 
by  default,  without  notice  to  the  de- 
faulting defendant.  Brown  v.  Tuttle, 
27  111.  App.  389. 
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assessment  of  damages,*  and  in  such  case  the  defaulting  defend- 
ants are  equally  liable  for  the  costs  of  the  defense* 

(f)  Againit  AU  or  Hone — aa.  In  Contract. — As  the  defense  in  an 
action  ex  contractu  interposed  by  one  defendant  inures  to  the 
benefit  of  all  joint  defendants,  although  a  part  be  in  default,'  the 
rendition  of  a  final  judgment  by  default  against  a  portion  of 
the  defendants  on  a  joint  obligation,  coupled  with  a  judgment  in 
favor  of  the  defendants  who  answer,  is  reversible  on  appeal.* 

On  Demnprer. — But  a  judgment  by  default  may  be  taken  against 
one  codefendant  after  a  demurrer  has  been  sustained  as  to  the 
rest.* 

bb.  In  Tort. — In  actions  of  tort  against  several  defendants  a 
judgment  by  default  may  be  taken   against  a  portion   of  the 


1.  Illinois. — Frink  v.  Jones,  5  111. 
170;  Wight  V.  Meredith,  5  111.  360; 
Wight  V,  Hoffman,  5  111.  362;  Kimmel 
-v.  Shultz,  I  111.  169;  Russell  v,  Hogan, 

2  111.  552 ;  Hoxey  v.  Macoupin  County, 

3  in.  36;  Teal  V.  Russell,  3  111.  319; 
McConnel  v.  Swailes,  3  111.  571 ;  Tol- 
man  v,  Spaulding,  4  111.  13 ;  Wills  v. 
Reynolds,  4  111.  191. 

Michigan. — Storey  v.  Bird,  8  Mich. 
316. 

New  Hampshire. — Chase  v.  Lover- 
ing,  27  N.  H.  295. 

New  ror*.— Van  Schaick  v.  Trotter, 
6  Cow.  (N.  Y.)6oo;  Catlin  v.  Billings, 
13  How.  Pr.  (N.  Y.  Supreme  Ct.)  511; 
Orleans  County  Nat.  Bank  v,  Spencer, 
19  Hun  (N.  Y.)  569;  Griswold  v, 
Stoughton,  I  Cai.(N.  Y.)  6;  La  Forge 
V,  Chilson,  3  Sandf.  (N.  Y.)  753. 

Tennessee. — Hutchins  v,  Sims,  7 
Humph.  (Tenn.)  236. 

Under  the  Rngliflli  Practice,  where  one 
defendant  is  defaulted  and  the  other 
pleads  to  issue,  a  special  venire  issues, 
as  well  to  try  the  issue  as  to  inquire 
of  the  damages,  and  the  jury  which 
tries  the  issue  assesses  the  damages 
against  all  the  defendants.  Hey  don's 
Case,  II  Coke  5;  Dicker  v,  Adams, 
2  B.  &  P.  163  ;  Chase  v,  Lovering,  37 
N.  H.295. 

If  the  One  Wlio  Defends  Obtalni  a  Ver- 
dict, damages  are  assessed  on  the  de- 
fault as  if  there  had  been  originally 
but  a  single  defendant.  Chase  v.  Lov- 
ering, 27  N.  H.  295 ;  Bowman  v,  Noyes, 
12  N.  H.  307. 

In  Florida  the  Act  of  1873,  ^'  '938»  k 
7,  authorizes  the  clerk  to  assess  the 
damages  on  default  entered  where  the 
action  is  on  written  promises.  Netso 
V,  F0S8,  21  Fla.  143. 

But  such  a  statute  does  not  authorize 


the  clerk  to  assess  damages  upon  a 
judgment  by  default  as  to  one  joint 
promissor  and  an  issue  of  fact  joined  as 
to  another.  The  issues  of  fact  as  to  the 
defendant  who  pleads  and  the  assess- 
ment of  damages  as  to  the  defendant 
who  defaults  should  be  submitted  to 
the    jury.      Netso    v,.  Foss,    21    Fla. 

143. 

2.  Catlin  v,  Billings,  13  How.  Pr. 
(N.  Y.  Supreme  Ct.)  511;  Warner  v. 
Ford,  17  How.  Pr.  (N.  Y.  Supreme 
Ct.)  54. 

8.  Mullendore  r.  Silvers,  34  Ind.  100; 
Sutherlin  v,  Mullis,  17  IncL  19;  King 
V.  State,  15  Ind.  64*,  Kincaid  v.  Pur- 
cell,  I  Ind.  324;  Morrison  v,  Stoner,  7 
Iowa  493;  Hall  v.  Rochester,  3  Cow. 
(N.  Y.)  374;  Van  Schaick  v.  Trotter,  6 
Cow.  (N.  Y.)  599;  Blodgett  v.  Morris, 
14  N.  Y.  482. 

4.  Kingsland  v,  Koeppe,  137  111. 
348,  citing  Thayer  v,  Finley,  36  111. 
262;  Davidson  t.  Bond,  12  111.  84; 
Claflin  V.  Dunne,  129  111.  248;  Adder- 
ton  V.  Collier,  32  Mo.  507. 

Statntory  Regulation. — Where  an  in- 
terlocutory judgment  by  default  may 
be  taken  against  a  nonappearing  or 
nonpleading  joint  defendant,  and  the 
suit  be  proceeded  with  as  to  the  rest, 
he  will,  nevertheless,  be  entitled  to  a 
full  discharge  from  all  liability,  not- 
withstanding the  interlocutory  judg- 
ment, where  the  plea  of  the  other  joint 
defendants  is  sustained.  Bruton  v, 
Gregory,  8  Ark.  177. 

Berersal  of  Joint  Judgment. — A  joint 
judgment  reversed  as  to  one  joint  co- 
defendant  must  be  reversed  as  to  all 
Taylor  v.  Pridgen,  3  Tex.  App.  Civ. 
Cas.,  5  91;  Midkiff  v..  Lusher,  27  W. 


Va.  439, 
5.  L 
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defendants  although  the  rest  make  sufficient  plea.^ 

cc.  In  Actions  Based  on  a  Several  or  Joint  and  Several  Liability 
— ^Whera  liability  Several. — Where  the  liability  of  a  portion  of  the 
co-defendants  who  are  in  default  is  several  the  plaintiff  may, 
under  code  procedure,  take  a  separate  judgment  by  default 
against  them  and  have  a  severance  of  the  action  to  proceed 
against  the  defendant  who  makes  answer,*  although  the  de- 
fendant  who  sets  up  a  separate  defense  establishes  the  same;  ^ 


1.  Legrand  v.  Page,  7  T.  B.  Mon. 
(Ky.)  401. 

dcsnstmctloii  of  Judgment  — **  Defend- 
ants.'"— A  judgment  by  default  ren- 
dered against  "  the  defendants  "  will 
be  construed  to  be  a  judgment  against 
the  defendants  named  in  the  caption 
of  the  judgment  only.  It  does  not 
therefore  affect  a  defendant  in  the 
action  not  thus  named  or  otherwise 
designated  in  the  judgment ;  the  plain- 
tiff in  his  affidavit  of  default  and  ap- 
plication for  judgment  having  alleged 
that  the  action  had  been  dismissed  as 
to  that  defendant.  Banning  v.  Sabin, 
41  Minn.  477. 

*''' Defendant.^- — But  in  a  suit  against 
two  defendants  a  judgment  by  default 
a^inst  "the  defendant*'  is  irregular. 
Caldwell  v.  Stephens,  57  Mo.  589. 

2.  Citizens'  Nat.  Bank  v.  Weston, 
81  Hun  (N.  Y.)  84;  Smith  v,  Weston, 
81  Hun  (N.  Y.)  87;  Brumskill  v. 
James,  11  N.  Y.  294;  Pruyn  v.  Black, 
31  N.  Y.  300;  Stannard  v.  Mattice, 
7  How.  Pr.  (N.  Y.  Supreme  Ct.)  4; 
Evans  v.  Cook,  11  Nev.  69;  Kelly  v. 
Van  Austin,  17  Cal.  564. 

Bntry  by  Clerk. — The  clerk  may,  on 
the  plaintiff's  application  in  such  a 
case,  enter  a  judgment  by  default 
against  the  parties  defendant  actually 
served,  without  regard  to  the  remain- 
ing parties  named  in  the  complaint. 
Kelly  V,  Van  Austin,  17  Cal.  564. 

Indonen  of  Note.  —  Where  the  in- 
dorsers  of  a  note  are  in  default  in  an 
action  brought  upon  the  same  against 
the  makers  and  indorsers  thereof,  the 
liability  of  the  indorsers  being  several 
as  distinguished  from  that  of  the  mak- 
ers, the  plaintiff  in  such  action  is  en- 
titled to  a  judgment  against  the  in- 
dorsers and  severance  of  the  action  to 
entitle  him  to  proceed  against  certain 
of  the  makers,  the  answering  defend- 
ants. Citizens'  Nat.  Bank  v,  Weston, 
81  Hun  (N.  Y.)  84. 

Wliere  Liability  Joliit. — But  where 
the  liability  of  the  codefendants  is 
joint  the  rule  does  not  obtain.     Smith 


V.  Weston,  81  Hun  (N.  Y.)  89,  where- 
in it  was  said :  **  It  is  only  when  the 
liability  of  the  defendants  is  several, 
and  the  contract,  though  in  form 
joint,  is  shown  to  bind  only  one — or 
less  than  all — of  the  parties  sought  to 
be  charged,  that  judgment  may  be 
taken  against  those  of  the  defendants 
who  are  in  default,  and  the  action  be 
severed  and  proceed  against  those  who 
have  answered." 

IMsmisflal  as  to  One. — So  where  one  only 
of  several  defendants  answers  and  the 
remainder  make  default,  the  plaintiff 
may  dismiss  the  action  as  to  the  de- 
fendant answering  and  enter  judgment 
by  default  as  to  the  rest.  Dimick  v, 
Deringer,  32  Cal.  488. 

Action  against  Corporation  and  Share- 
bOlderB,  for  Beceirer,  etc. — In  an  action 
brought  under  Gen.  Stat.  Minn.  1878, 
c.  76,  by  a  creditor,  in  behalf  of  him- 
self and  all  other  creditors  who  may 
become  parties  thereto,  against  an  in- 
solvent corporation  and  a  stockholder 
individually,  a  judgment  upon  default, 
if  within  the  allegations  and  prayer  of 
the  complaint,  may  be  rendered  in 
favor  of  the  receiver  against  the  stock- 
holder for  a  debt  due  from  him  to  the 
corporation  for  an  unpaid  stock  sub- 
scription, at  least  to  the  amount  neces- 
sary to  satisfy  the  demands  of  all  cred- 
itors who  have  appeared  and  proved 
the  claims  against  the  corporation. 
Spooner  v.  Bay  St.  Louis  Syndicate, 
47  Minn.  464. 

3.  Bowman  v,  Noyes,  la  N.  H.  311. 

Action  on  FromiBeoxy  Note— Beoord  on 
Appeal. — In  discussing  this  subject  it 
was  said,  in  Bowman  v,  Noyes,  12  N. 
H.  312,  as  to  the  effect  of  pleading  gen- 
eral issue  on  appeal :  **  In  such  cases, 
where  several  matters  arc  tried  un- 
der the  general  issue,  some  of  which 
go  to  the  personal  discharge  of  the 
defendant  who  pleads  and  some  to 
the  entire  cause  of  action,  as  the  jury 
may  give  a  general  verdict,  and  cannot 
be  required  to  find  specially,  the  record 
cannot  show  and  perhaps    the  court 
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and  the  principle  obtains  in  real  actions.^ 

Where  liability  Joint  and  Streral. — Where  the  cause  of  action  is  both 
joint  and  several  a  judgment  by  default  may  be  rendered  against 
one  defendant  and  another  upon  verdict  against  the  rest.* 

17.  When  Attthobizei>--1.  Jurisdiction  of  Person  at  Affecting 
Validity — a.  In  General. — It  is  a  fundamental  and  invariable  rule 
in  legal  procedure  that  no  judgment  can  rightfully  be  rendered 
against  a  person  unless  he  has  been  notified  of  the  pendency  of 
the  action  and  afforded  by  the  notice  an  opportunity  to  be  heard.^ 


cannot  know  upon  what  point  the  jurj 
found  their  verdict,  and  for  that  reason 
the  defendant  who  is  defaulted  cannot 
avail  himself  of  the  verdict  in  his  own 
discharge.  The  present  case  is  of  that 
character.  The  verdict  being  a  general 
verdict,  there  is  nothing  by  which  the 
court  can  ascertain  whether  the  jury 
found  that  Moses  Noyes  *did  not  prom- 
ise/ because  there  had  been  a  contract 
for  delay  which  discharged  him,  or  l>e- 
cause  the  demands  which  went  into 
Bowman's  hands  had,  in  their  belief, 
been  collected  to  a  sufficient  amount  to 
operate  as  an  entire  payment.  It  would 
seem,  therefore,  that,  notwithstanding 
this  verdict,  judgment  might  and  ought 
to  be  rendered  against  J.  M.  Noyes  on 
his  default,  because  there  is  nothing  on 
the  record  or  within  the  knowledge  of 
the  court  by  which  he  can  entitle  him« 
self,  against  his  own  default,  to  the 
benefit  of  the  defense  made  by  another 
defendant." 

in  Pennsylyaiila,  where  a  number  of 
defendants  are  sued,  a  judgment  entered 
against  some  of  them  by  default  for 
want  of  a  sufficient  affidavit  of  defense, 
and  refused  as  to  others  because  of 
such  affidavits,  does  not  operate  to 
effect  a  severance  fatal  to  the  validity 
of  the  judgment.  Campbell  v,  Floyd, 
33  W.N.  C.  (Pa.)i. 

1.  Lecompte  v.  Wash,  9  Mo.  551, 
holding  that  in  a  petition  for  the  assign- 
ment of  dower  a  verdict  in  favor  of  one 
defendant  upon  his  separate  plea  will 
not  avail  another  defendant  against 
whom  a  judgment  by  default  has  been 
rendered. 

2.  Peyton  v,  Scott,  2  How.  (Miss.) 
870. 

Action  on  a  Bond  against  PrineipalB. — 
It  is  not  reversible  error  to  render  a 
judgment  by  default  in  an  action  on  a 
bond  against  all  defendants  as  princi- 
pals, although  more  correct  practice 
requires  a  rendition  of  the  judgment 
against     the    principal    and    sureties. 


Backus  V.  Fire,  etc.,  Ins.  Co.,  2  Clev. 
L.  Rep.  (Ohio)  299. 

Election  of  Bemedies.  —  Where  an 
action  is  brought  jointly  against  joint 
and  several  obligors  it  acts  as  an  elec- 
tion by  the  plaintiff  to  treat  the  obliga- 
tion as  a  joint  one,  and  the  entry  of  a 
final  judgment  by  default  against  one 
of  the  defendants  is  a  discharge  of  the 
other.  Stearns  v.  Aguirre,  6  Cal.  176. 

8.  Glidden  v.  Packard,  28  Cal.  649; 
McMinn  v.  Whelan,  27  Cal.  312 ;  Flint 
River  Steamboat  Co.  v.  Foster,  5  Ga. 
194 ;  Palmer  v.  McMaster,  8  Mont.  192 ; 
Cavanaugh  v.  Smith,  84  Ind.  383; 
Beard  v.  Beard,  21  Ind.  321 ;  Packard 
V.  Mendenhall,  42  Ind.  59J8;  Homer  v. 
Doe,  I  Ind.  130;  Mitchell  v.  Gray,  18 
Ind.  123;  Fairfax  Forrest  Min.,  etc., 
Co.  V,  Chambers,  75  Md.  605 ;  State 
V.  Richmond,  26  N.  H.  241  ;  Beech  v, 
Abbott,  6  Vt.  586. 

'^Oonflxmatkni  Strong.''— So  it  was 
said  somewhat  quaintly  by  Fortescue,  J., 
in  Rex  f.  Cambridge  University,  i  Stra. 
557 '  **  The  objection  for  want  of  notice 
can  never  be  got  over.  The  laws  of 
God  and  man  both  give  the  party  an 
opportunity  to  make  his  defense  if  he 
has  any.  I  remember  to  have  heard  it 
observed  by  a  very  learned  man  upon 
such  an  occasion  that  even  God  him- 
self did  not  pass  sentence  upon  Adam 
before  he  was  called  on  to  make  his  de- 
fense :  Adam  (says  God),  where  art 
thou  ?  Hast  thou  not  eaten  of  the  tree 
whereof  I  commanded  thee  that  thou 
shouldest  not  eat  ?  and  the  satne  ques- 
tion was  put  to  Eve  also." 

Decisions  by  Defludt. — The  require- 
ments of  the  rule  must  be  complied 
with  to  authorize  a  decision  by  default 
either  in  law  or  equity. 

Arkansas. — Murphj'  v,  Williams,  i 
Ark.  376. 

California,  — Glidden  v,  Packard, 
28  Cal.  649;  Lyons  v.  Cunningham, 
66  Cal.  42;  Howard  v.  Galloway,  60 
Cal.  10;  Maynard  v,  MacCrellish,  57 
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AJSf^&mOon,  of  tho  Bni«. — The  rule  applies  to  every  class  of  actions  ^ 
and  to  every  form  of  judicial  tribunal.* 

J«dgB«it  Told,  Mot  Xoroly  Irronaoiif . — Where  no  notice  either  actual 
or  constructive  is  given  the  defendant,  the  decision  rendered 
against  him  by  default  is  absolutely  void,^  whether  it  be  assailed 

Cal.  355;  Reinhart  v,  Lugo,  86  Cal. 
>;    Fori  ""    •  ^  .        ~ 


399;  Forbes  v,  Hyde,  31  Cal.  348; 
McMinn  v.  Whelan,  27  Cal.  312 ;  Mc- 
Minn  r.  O'Connor,  27  Cal.  246;  Joyce 
V,  Joyce,  5  Cal.  449. 

Coiorado,^GresLt  West  Min.  Co.  v, 
Woodmas  of  Alston  Min.  Co.,  12 
Colo.  46. 

Georgia. — Thomas  v,  Morrisett,  76 
Ga.  402. 

Illinois. — Ditch  v.  People,  31  111. 
App.  368;  Swearengen  v.  Gulick,  67 
111.  208;  Frazier  v.  Resor,  23  111.  88. 

Kentucky. — Delano  v.  Jopling,  i  Litt. 
(Kv.)4i7. 

Wisconsin, — Duf  ur  v.  Ashland  Coun- 
tv,  88  Wis.  574;  Downer  v.  McVickar, 
15  Wis.  168. 

So  in  Fisher  v.  Lane,  3  Wils.  297,  it 
was  said  by  Lord  Ch.  J.  De  Grey, 
when  sp>eaking  of  the  supposed  de- 
fault of  a  defendant,  that  '*  she  made 
no  default,  for  it  appears  she  never  was 
summoned  or  had  notice,  which  is 
contrary  to  the  principles  of  justice." 

Amsroemaiit. — So  a  judgment  nisi 
imposing  a  fine  upon  a  sheriff  for  a 
failure  to  return  a  bench  warrant  is 
void  if  entered  without  notice  first 
given  to  him.  Jenkins  v.  State,  33 
Miss.  382. 

Waiver. — But  of  course  want  of  juris- 
diction of  the  person  may  be  waived, 
although  want  of  jurisdiction  of  the 
subject-matter  cannot.  Gray  v.  Hawes, 
8Cal.  562.  See  infra,  W.i.g.  Waiver 
of  Process. 

1.  It  applies  whether  the  action  in 
which  such  a  default  is  rendered  is 
local  or  transitory.  Chesapeake,  etc., 
R.  Co.  V.  Heath,  87  Ky.652. 

2.  Willman  V.  Willman,  57  Ind. 500; 
Mitchell  V.  Gray,  18  Ind.  123. 

A  Decree  In  Eqotty  cannot  be  sus- 
tained against  absent  defendants  unless 
the  proceedings  to  give  the  court  juris- 
diction were  regular.  See  article  De- 
CRBRs,  vol.  5,. p.  975. 

Simmiary  Proceedliigi  on  Forfeited 
Bond.— Judgments  by  default  on  for- 
feited delivery  bonds  rendered  on  mo- 
tion are  absolutely  void  unless  the 
record  affirmatively  shows  that  notice 
was  given.  Miller  v.  Barkeloo,  8  Ark. 
318. 


m  Orlmlnal  Cases  judgments  of  con- 
viction rendered  against  prisoners  who 
have  had  no  opportunity  to  be  heard 
are  void.    Bramlett  v.  McVey,  91  Ky. 

151- 

Judgment  by  Justice  of  Peaoe. — In 
Vermont  the  want  of  actual  notice  to 
a  defendant  of  the  pendency  of  a  suit 
before  a  justice  of  the  peace  will  not 
render  the  judgment  void,  as  in  that  case 
his  rights  are  otherwise  protected  by 
statutory  enactments.  Ellsworth  v. 
Learned,  21  Vt.  535. 

m  Ck>ndenination  Proceedings  failure 
to  serve  a  copy  of  the  petition  on  a 
landowner  (a  copy  of  the  summons 
and  notice  of  the  commissioner's  re- 
port having  been  served)  does  not 
render  a  judgment  by  default  void  and 
subject  to  collateral  attack.  Thomp- 
son V.  Chicago,  etc.,  R.  Co.,  1 10  Mo. 

HI- 

8.  Arkansas. — Clark  v,  Grayson,  2 
Ark.  149. 

California. — McMinn  v,  Whelan, 
27  Cal.  300;  Fraser  v.  Freelon,  53 
Cal.  644. 

Colorado. — Arthur  v.  Israel,  15  Colo. 
147. 

Connecticut, — Wood  v.  Watkinson, 
17  Conn.  504;  Dennison  v.  Hyde,  6 
Conn.  508 ;  Aldrich  v,  Kinney,  4  Conn. 

383. 

Florida.^YXmt  River  Steam  Boat 
Co.  V.  Roberts,  2  Fla.  102;  Ex  p. 
Nightingale,  12  Fla.  272. 

Georgia.— Q.^n\.rK\  Bank  v.  Gibson, 
II  Ga.  453;  Towns  v.  Springer,  9  Ga. 
131;  Mobley  v.  Moble^,  9  Ga.  247; 
Parker  v.  Jennings,  26  Ga.  140. 

Illinois. — Ditch  v.  People,  31  111. 
App.  368;  Lawrence  v.  Lawrence,  73 
111.  577;  Thomas  v.  People,  107  111. 
517;  Long  V.  Thompson,  60  111.  274. 

Indiana. — Packard  v.  Mendenhall, 
42  Ind.  598;  Horner  v.  Doe,  i  Ind. 
130;  Ashley  v.  Laird,  14  Ind.  222; 
Hawkins  v.  Hawkins,  28  Ind.  66;  Rice 
V.  Loomis,  28  Ind.  399;  State  v.  Hud- 
son, 37  Ind.  198;  Beard  v.  Beard,  21 
Ind.  321 ;  Brooks  v.  Allen,  62  Ind.  401 ; 
Cochnower  v.  Cochnower,  27  Ind. 
253;  Abdil  V.  Abdil,  26  Ind.  287;  Kyle 
V.  Kyle,  55  Ind.  387. 

Iowa. — Farmers'  Ins.  Co.  v.  High- 
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on  direct  or  collateral  attack,  on  motion  or  appeal.* 

b.  Foreign  Judgments.— A  judgment  by  default  rendered  in 
one  state  against  a  defendant  not  duly  served  will  not  be  sustained 


smith,  44  Iowa  330;  Jamison  v. 
Weaver,  84  Iowa  611;  Gerrish  v. 
Hunt,  66  Iowa  683 ;  Gerrish  v.  Seaton, 
73  Iowa  15. 

Kansas, — Kansas  Pac.  R.  Co.  v, 
Streeter,  8  Kan.  133;  Howell  v.  Camp- 
bell, S3  Kan.  742. 

Kentucky, — Fottinger  v,  Majfield, 
14  B.  Mon.  (K7.)  520;  Roberts  v. 
Stowers,  7  Bush  (Ky.)  295;  Estill  v. 
Clay,  2  A.  K.  Marsh.  (Ky.)  500. 

Louisiana. — Flynn  v,  Rhodes,  12 
La.  Ann.  239;  Sloan  v,  Menard,  5  La. 
Ann.  218. 

Massachusetts. —  Murdock  v,  Phil- 
lips Academy,  12  Pick.  (Mass.)  244; 
Skipwith  V,  Hill,  2  Mass.  35 ;  Gay  v, 
Richardson,  18  Pick.  (Mass.)  417. 

Minnesota. — Sullivan  v.  La  Crosse, 
etc..  Steam  Packet  Co.,  10  Minn.  386. 

Mississippi.  —  Duncan  %\  Gerdine, 
59  Miss.  550;  Prentiss  v.  Mellen,  i 
Smed.  &  M.  (Miss.)  521;  Hemphill  v, 
Hemphill,  34  Miss.  68. 

Missouri, — Cloud  v.  Pierce  City,  86 
Mo.  357. 

New  Hampshire. — Bruce  v.  Clout- 
man,  45  N.  H.  37;  Winship  r.  Conner, 
42  N.  H.  346;  State  v.  Richmond,  26 
N.  H.  241 ;  Judkins  v.  Union  Mut.  F. 
Ins.  Co.,  37  N.  H.  480;  Morse  v, 
Presby,  25  N.  H.  305 ;  Smith  v.  Knowl- 
ton,  II  N.  H.  191 ;  Rangely  v.  Webster, 
II  N.  H.  305;  Whittier  v.  Wendell,  7 
N.  H.  257;  Gay  v.  Smith,  38  N.  H. 
174;  Thurber  v.  Blackbourne,  i  N.  H. 
242  ;  Horn  v.  Thompson,  31  N.  H.  563. 

New  Tork. — Bigelow  v,  Stearns,  19 
Johns.  (N.  Y.)  39;  Tenny  t^.  Filer,  8 
Wend.  (N.  Y.)  569;  Reynolds  v.  Orvis, 
7  Cow.  (N.  Y.)  269;  Capron  v.  Austin, 
7  Johns.  (N.  Y.)96. 

Oregon. — Furgeson  v,  Jones,  17 
Oregon  213. 

Tennessee, — Davis  v.  Reaves,  7  Lea 
(Tenn.)  585. 

Texas.-^Yi,  Worth,  etc.,  R.  Co.  v. 
Lamphear,  i  Tex.  App.  Civ.  Cas.,  ^  308 ; 
Hopkins  v.  State  (Tex.  Civ.  App. 
1894),  38  S.  W.  Rep.  225. 

Vermont, — Stevens  v,  Fisher,  30  Vt. 
200;  Gilman  v.  Thompson,  11  Vt.  643. 

Virginia. — Wilson  v.  Mount  Pleas- 
ant Bank,  6  Leigh  (Va.)  574;  Wynn  v, 
Wyatt,  II  Leigh  (Va.)  612;  Gray  v, 
Stuart,  33  Gratt.  (Va.)  351;  Under- 
wood v.  McVeigh,  23  Gratt.  (Va.)  409; 


Lamar  r.  Hale,  79  Va.  147;  Wade  v. 
Hancock,  76  Va.  620;  McGavock  v, 
Clark  (Va.  1895),  22  S.  E.  Rep.  864. 

Washington. — Montgomery  v.  Man- 
ning, I  Wash.  Ter.  434;  Osborne  v, 
Columbia  County  Farmers*  Alliance 
Corp.,  9  Wash.  666, 

West  Virginia. — Fowler  v.  Lewis, 
36  W.  Va.  112;  Houston  v.  McCluney, 

8  W.  Va.  135 ;  Capehart  v,  Cunning- 
ham, 12  W.  Va.  750. 

Wisconsin, — Northrup  v,  Shephard,. 
26  Wis.  220. 

United  States, — Cooper  v,  Rey- 
nolds, 10  Wall.  (U.  S.)3i8;  Webster  v. 
Reid,  II  How.  (U.  S.)  437;  HoUings- 
worth  V.  Barbour,  4  Pet.  (U.  S.)  466; 
Harris  v.  Hardeman,  14  How.  (U.  S.) 
335. 

All  ProceedingB  Void. — And  all  pro- 
ceedings on  such  a  judgment  by  default 
will  be  quashed  on  proper  motion. 
Harris  v.  Hardeman,  14  How.  (U.  S.) 
334. 

On  Intervention. — A  judgment  by  de- 
fault for  an  intervener  rendered  against 
a  defendant  who  has  neither  filed  an 
answer  to  plaintiff's  petition  nor  been 
served  with  process  is  unauthorized. 
Bryan  v.  Lund,  25  Tex.  98. 

Actual  Knowledge  Inraffiolent. — The 
fact  that  the  defendant  had  actual 
knowledge  of  the  suit  will  not  validate 
the  judgment.  Osborne  v.  Columbia 
County    Farmers*    Alliance     Corp., 

9  Wash.  666. 
When    Jnzlsdlctlon    Attaches.  —  The 

jurisdiction  of  the  court  does  not  at- 
tach until  the  defendant  is  in  court  or 
until  the  legal  means  be  taken  to 
bring  him  in.  Demoss  v.  Camp,  5 
How.  (Miss.)  516. 

1.  Ledford  v.  Weber,  7  111.  App.  87; 
Johnson  v.  Baker,  38  111.  99. 

LeglBlatnre  Gannot  Legalize.  —  The 
legislature  has  no  authority  to  validate 
such  a  judgment  by  statute,  as  it  would 
expose  the  property  of  the  defendant 
to  be  taken  without  due  process  of  law. 
Baker  v.  0*Riordan,  65  Cal.  371; 
Israel  xk  Arthur,  7  Colo.  5. 

PlalntUTs  Remedy. — Where  such  a 
judgment  is  void  merely  because  the 
return  of  service  properly  made  does 
not  show  the  fact,  the  plaintiff  may,  at 
any  time  before  the  judgment  would 
have  been  barred  by  limitations  if  valid, 
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by  the  courts  of  another  state.^ 

c.  Service  of  Legal  Process  Required — (i)  In  General. — 
The  defendant  to  an  action  must  be  properly  served  with  a  legal 
summons  or  its  equivalent  to  authorize  the  entry  of  a  judgment 
by  default.* 

After  daeihftl  of  Writ. — Where  the  original  writ  has  been  quashed, 
a  judgment  by  default  is  erroneous  unless  the  defendant  has  been 
served  with  other  process  or  has  voluntarily  appeared.' 


hare  the  judgment  vacated  on  motion 
and  a  valid  one  rendered,  provided 
notice  thereof  is  given  to  the  defend- 
ant.   Moore  v,  Hoskins,  66  Miss.  496. 

Hnsfe  Be  Party  to  Complalnt.—The 
service  of  process  upon  a  i>erson  not 
a  party  to  the  original  complaint,  with- 
out an  order  of  the  court  and  before 
the  proper  amendment,  does  not  author- 
ize a  judgment  by  default  against  him. 
Nutting  V,  Losance,  27  Ind.  37. 

Order  Malrtng  New  PartleB. — ^An  order 
making  new  parties  to  the  action  does 
not  authorize  the  court  to  render  a 
judgment  by  default  against  them,  un- 
less they  are  brought  into  the  suit  by 
notice  given  in  the  same  manner  as  in 
the  original  action.  Myers  v.  Berry,  3 
Okla.  612. 

Default  between  Ckxlefendante.  — 
Where  one  of  several  joint  defendants 
appears  and  sets  up  a  new  cause  of  ac- 
tion against  his  codefendants  making 
default  to  the  original  action,  a  judg- 
ment by  default  taken  against  them 
without  notice  is  erroneous.  Joyce  v, 
Whitney,  57  Ind.  550. 

And  in  an  equitable  action  a  decree 
by  default  cannot  be  taken  by  one  de- 
fendant against  a  codefendant  upon  a 
cross  petition  filed  after  the  day  to  an- 
swer has  expired,  unless  notice  has 
been  given  to  such  codefendant.  Pat- 
ten V.  Lane,  45  Neb.  335 ;  Hapgood  v, 
Ellis,  II' Neb.  131;  Cockle  Separator 
Mfg.  Co.  V.  Clark,  23  Neb.  702 ;  Car- 
low  V,  Aultman,  28  Neb.  672 ;  Arnold 
V.  Badger  Lumber  Co.,  36  Neb.  841 ; 
Havemeyer  v.  Paul,  45  Neb.  373 ;  un- 
less the  defendant  voluntarily  submit 
himself  to  the  jurisdiction  of  the  court 
and  so  waive  the  necessity  of  legal 
process.  Downer  v.  Mellen,  50  Barb. 
(N.  Y.)  232;  Arnold  v.  Badger  Lum- 
ber Co.,  36  Neb.  841. 

1.  Aldrich  f.  Kinney,  4  Conn.  386; 
Starbuck  v.  Murray,  5  Wend.  (N.  Y.) 
148;  Kerr  v,  Kerr,  41  N.  Y.  272;  Bor- 
den V.  Fitch,  15  Johns.  (N.  Y.)  121 ; 
Thompson  v.  Whitman,  18  Wall.  (U. 

s.)  457. 


Debt  on  Judgment. — In  an  action  of 
debt  on  judgment  rendered  in  a  sister 
state,  commenced  by  attachment  of 
goods,  etc.,  a  defendant  may  plead  in 
bar  of  a  recovery  that  no  process  was 
ever  served  upon  him  in  the  suit  in 
which  the  judgment  was  rendered  and 
that  he  never  appeared  thereto  in  per- 
son or  by  attorney,  notwithstand- 
ing that  in  the  record  it  is  averred 
that  the  defendant  appeared  to  the 
suit.  Starbuck  v.  Murray,  5  Wend. 
(N.  Y.)  148.  And  the  defendant,  not- 
withstanding  the  record  shows  a 
return  of  the  sheriff  that  he  was  per- 
sonally served  with  process,  may  show 
the  contrary.  Knowles  v,  Logansport 
Gas-Light,  etc., Co.,  19  Wall.  (U.  S.)  58. 

2.  Alabama. — Costley  v.  Driver,  45 
Ala.  230. 

Arkansas. — Page  v.  Sutton,  29  Ark. 

304- 

California. — Joyce  v,  Joyce,  5  Cal. 

449. 

Illinois. — Courson  v.  Browning,  78 
111.  210. 

Indiana. — Allen  v.  Cox,  11  Ind.  383; 
Jones  V.  Roland,  8  Blackf.  (Ind.)  272. 

Iowa. — Gross  v.  Nichols,  72  Iowa 
239;  Brunson  v.  Nichols,  72  Iowa  763. 

Minnesota. — Sullivan  v.  La  Crosse^ 
etc..  Steam  Packet  Co.,  10  Minn.  386. 

Mississippi. — Falconer  v.  Frazier, 
7  Smed.  &  M.  (Miss.)  235. 

New  Tork.  —  Dole  v.  Young,  11 
Johns.  (N.  Y.)  90;  Coon  v.  Noble,  2 
How.  Pr.  (N.  Y.  Supreme  Ct.)  97. 

Texas.  —  Owsley  v,  Paris  Exch. 
Bank,  i  Tex.  Unrep.  Cas.  93;  Bur- 
leson V.  Henderson,  4  Tex.  52 ;  Crain 
V.  Griffis,  14  Tex.  358;  Dikes  v.  Mon- 
roe, 15  Tex.  236;  Andrews  v.  Ennis, 
16  Tex.  46;  Kirk  v.  Murphy,  16  Tex. 
655;  Norvell  v.  Garthwaite,  25  Tex. 
584;  Battle  V.  Eddy,  31  Tex.  368; 
Guim  r.  Nast,  44  Tex.  114;  Heath  v. 
Fraley,  50  Tex.  209. 

West  Virginia.  —  Valley  Bank  v. 
Berkeley  Bank,  3  W.  Va.  386. 

8.  Wilson  V.  Brandenburg,  16  Ark. 
646. 
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Sabttantial  CompUaoM. — But  a  notice  which  substantially  complies 
with  all  the  requirements  of  the  statute  is  sufficient.*  Such  sub- 
stantial compliance  must,  however,  be  affirmatively  shown  by  the 
record.* 

Ddfandanti  Hamed  but  Hot  Sorrod. — ^The  judgment  can  be  taken  only 
against  those  served  with  process,  although  the  declaration  or 
complaint  names  others.* 

(2)  Service  by  Fictitious  Name — ^In  eonoral. — A  judgment  by  de- 
fault taken  against  a  person  sued  by  a  fictitious  name  is  irregular, 
and  will  be  reversed  on  appeal,*  unless  the  declaration  or  com- 
plaint  is  amended  by  the  insertion  of  his  true  name,  under  a  statute 
or  rule  of  court  allowing  such  amendment.*  Where,  however, 
the  service  is  made  upon  the  right  person  by  the  wrong  name,  the 
judgment  by  default  will  be  valid  if  the  defendant  knows  that  he 
is  the  person  intended  and  fails  to  contest  the  sufficiency  of  the  serv- 
ice by  a  proper  proceeding  in  the  court  where  the  action  is  brought  ;• 


Second  Serrice  of  Snmmoni. — Where  a 
summons  has  been  once  served  it  has 
fulfilled  its  purpose,  and  a  second 
service  thereof  is  a  nullity  and  cannot 
sustain  a  judgment  by  default.  May- 
enbaum  v.  Murphy,  5  Nev.  383. 

So  where  served  upon  the  defendant 
out  of  the  district  and  then  reserved 
on  him  within  the  district  to  shorten 
his  time  to  answer,  a  default  judg- 
ment taken  thereon  is  irregular  and 
will  be  reversed  on  appeal.  Mayen- 
baum  V.  Murphy,  5  Nev.  383. 

1.  Lyman  v,  Bechtel,  55  Iowa  437. 
Amendment  of  Summons  — A   yustice 

of  the  Peace  cannot  amend  a  summons 
issued  out  of  his  court  by  correcting 
the  name  of  the  defendant  therein 
after  service  of  the  summons;  and  a 
judgment  by  default  thereon  will  be 
stayed  by  the  County  Court  without 
prejudice  to  plaintifFs  right  to  bring 
a  new  action  on  the  judgment.  Hoff- 
man V,  Fish,  18  Abb.  Pr.  (Genesee 
County  Ct.)  76. 

2.  Belingall  v.  Gear,  4  111.  575;  Wil- 
son -y.  Greathouse,  2  111.  174;  Town- 
send  V.  Griggs,  3  111.  365.  See  infra^ 
XXI.  8.  a.  In  Respect  of  Service  of 
Process, 

Betom  of  Service.  —  **The  return 
should  show  the  time  and  mode  of  the 
service  and  on  whom  it  was  made.  It  is 
this  service  which  gives  the  court  ju- 
risdiction over  the  person  of  the  de- 
fendant, and  without  it  or  his  voluntary 
appearance  to  the  action  its  proceed- 
ings are  irregular  and  erroneous." 
Belingall  v.  Gear,  4  111.  575. 

8.  Ingraham  v,  Gildermester,  2  Cal. 


88,  where  the  defendants  were   part- 
ners. 

4.  San  Francisco  v.  Burr  (Cal.  1894), 
36  Pac.  Rep.  771 ;  McKinlay  v,  Tuttle, 
43  Cal.  571 ;  Campbell  f.  Adams,  50 
Ual.  205;  Baldwin  v.  Morgan,  50  Cal. 
585;  Farris  v,  Merritt,63  Cal.  118. 

5.  San  Francisco  v.  Burr  (Cal.  1894), 
36  Pac.  Rep.  771 ;  Upham  v.  Cohn,  14 
Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  27. 
See  article  Amendments,  vol.  i,  p.  665. 

When  Otdectlon  Raised. — The  defend- 
ant may  raise  the  objection  after  judg- 
ment and  execution,  although  he  fails 
to  appear  in  the  action.  Farnham  v, 
Hildreth,  32  Barb.  (N.  Y.)  277. 

Dlflerent CliTlftUn  Name.— A  summons 
naming  a  person  of  a  different  Chris* 
tian  name  was  held  in  New  York  not 
to  authorize  a  judgment  by  default,  and 
a  levy  upon  the  goods  of  a  person  so 
served  under  such  judgment  was  a  tres- 
pass. Fischer  v,  Hetherington,  11 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  575. 

Supplementary  Proceedings. — Supple- 
mentary proceedings  cannot  be  main- 
tained upon  a  justice's  judgment  re- 
covered by  default  upon  the  service  of 
a  summons  on  the  defendant  in  which 
his  Christian  name  is  incorrectly 
stated  and  which  does  not  describe 
such  name  as  fictitious,  notwithstand- 
ing the  error  was  afterwards,  in  his 
absence  and  without  his  knowledge, 
amended,  and  the  defendant  cannot  be 
punished  for  contempt  in  failing  to 
obey  an  order  for  his  examination. 
McGill  V.  Weill,  19  Civ.  Pro.  Rep. 
(Erie  County  Ct.)  43. 

6.  People  V,   Byrnes,   30  Cal.  206; 
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but  in  the  absence  of  such  circumstances  it  is  void.^ 

Jviifiuat  im  BmI  Hmm. — The  judgment  should  be  taken  against 

the  defendant  in  his  real  name.* 

VakMWB  FifMm. — Where  unknown  parties  are  sued  by  fictitious 

names  the  record  should  show  the  requisite  facts  or  the  default 

will  not  be  sustained.^ 

(3)  Service  on  Corporation. — Where  a  judgment  by  default  is 
rendered  against  a  corporation  service  must  be  shown  to  have 
been  had  on  the  person  authorized  to  receive  it.* 

(4)  Due  Proof  of  Service. — Proper  service  alone  is  not  sufficient; 
there  must  be  at  the  time  the  default  was  entered  proper  proof 
that  a  legal  service  was  made.* 


Guinard  v.  Heysinger,  15  111.  289; 
Hammond  v.  People,  32  111.  446; 
Foshier  v.  Narver,  34  Oregon  441. 

It  is  the  duty  of  the  party  so  sued  to 
appear  and  plead  in  abatement ;  other- 
wise he  is  bound  by  tacit  consent.  Ham- 
mond V,  People,  32  III.  446. 

1.  Crandall  v.  Beach,  7  How.  Pr.  (N. 
Y.  Supreme  Ct.)  271 ;  McGill  v,  WeiU, 
19  Civ.  Pro.  Rep.  (Erie  County  CtJ 
43;  Gardner  v.  Kraft,  52  How.  Pr. 
(N.  Y.  C.  PI.)  499;  Hoffman  v.  Fish, 
18  Abb.  Pr.  (Genesee  County  Ct.)  76; 
Famham  v,  Hildreth,32  Barb.  (N.  Y.) 
279;  Cole  V,  Hindson,  6  T.  R.  234; 
Wilks  V,  Lorck,  2  Taunt.  400. 

a.  Curtis  V,  Herrick,  14  Cal.  117, 
holding  that  where  a  defendant  is 
sued  by  a  fictitious  name  and  the  re- 
turn of  the  sheriff  on  the  summons 
shows  service  on  defendant  by  his 
proper  name,  a  default  being  entered, 
judgment  by  default  may  be  rendered 
against  the  defendant  in  his  true  name 
without  further  proof  that  the  persons 
are  identical. 

8.  Ford  V.  Doyle,  37  Cal.  346. 

4.  Oxanna  Bldg.  Assoc,  v.  Agee,  99 
Ala.  571;  Manhattan  F.  Ins.  Co.  v. 
Fowler,  76  Ala.  372;  Union  Pac.  R. 
Co.  V,  Pillsbury,  29  Kan.  652. 

The  Baoord  on  Appeal  must  show 
the  fact.  Oxanna  Bldg.  Assoc,  v. 
Agee,  99  Ala.  571. 

On  Alleged  Agent. — Where  the  court 
is  informed  by  the  affidavit  of  the 
person  served  that  a  judgment  by 
default  is  to  be  taken  against  a  cor- 
poration upon  service  upon  him  as 
an  alleged  agent,  but  that  in  fact  he  is 
not  such  agent,  the  court  may  inquire 
into  the  Eict  before  proceeding  to 
judgment.     Jones  v.  Jefferson,  66  Tex. 

57^- 

Where  process  must  be  served  upon 
a  defined  agent  of  a  railroad  company, 


a  judgment  by  default  may  be  taken 
without  proof  that  the  person  served 
as  agent  was  in  fact  such,  if  the  peti- 
tion of  the  plaintiff  points  out  the 
agent  and  the  court  specifically  re- 
quires service  on  that  person.  Galves- 
ton, etc.,  R.  Co.  V,  Gage,  63  Tex.  568. 

In  Arkansas  a  judgment  by  default 
against  a  foreign  corporation  in  a 
court  of  the  state  is  not  authorized  by 
a  sheriff's  return  upon  the  summons 
reciting  that  it  was  served  upon  a  state 
agent  of  defendant  without  stating 
that  such  agent  had  been  designated 
by  defendant's  corporation  to  receive 
service  of  process.  Southern  Bldg., 
etc.,  Assoc.  V,  Hallum,  59  Ark.  583. 

And  where  the  statute  provides  that 
service  of  process  shall  be  on  a  certain 
kind  of  agent,  a  judgment  by  default  is 
not  valid  unless  the  return  shows  that 
service  was  made  on  the  statutory 
kind.  Southern  Bldg.,.  etc.,  Assoc,  v, 
Hallum,  59  Ark.  586. 

5.  Reinhart  v,  Lugo,  86  Cal.  400; 
Johnson  v.  Delbridee,  35  Mich.  436; 
Land  v.  Patteton,  Minor  (Ala.)  14; 
Wilmington  v,  Kearns,  i  Houst.  (Del.) 
362;  Acme  Lumber  Co.  v,  Vander- 
erift  Shoe  Co.,  70  Miss.  91;  Moore  v. 
Ho6kins,66  Miss.  496;  Betts  v,  Baxter, 
58  Miss.  329;  Heirmann  v.  Stricklin, 
60  Miss.  234;  Russell  v.  Grant,  122  Mo. 
161 ;  Laney  v.  Garbee,  loc  Mo.  355 ; 
Good  love  V,  Gray,  7  Tex.  483. 

Babfeqaent  Proof  IhiaTalling. — It  will 
not  avail  the  plaintiff  to  show  by  proper 
proof,  on  a  motion  to  open  the  default 
or  set  aside  the  judgment  thereon  for 
lack  of  proper  service  of  the  summons, 
that  due  service  was  actually  made.  It 
is  the  evidence  of  legal  service  which 
authorizes  the  default  judgment,  and  it 
must  be  made  at  the  time  of  its  entry 
or  not  at  all.  Reinhart  v.  Lugo,  80 
Cal.  395. 
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d.  On  Service  by  Publication — (See  also  article  Publica- 
tion)— (i)  Strict  Construction  of  Statute  and  Strict  Compliance. 
— Statutes  providing  for  constructive  notice  by  publication  or 
substitution  are  in  derogation  of  the  common  law»  which  requires 
personal    service,^   and    they  will  accordingly  be  strictly   con- 


Sufllclaiicy  of  Return  of  Senlce. — The 
return  must  show  the  time  when,  upon 
whom,  and  the  manner  in  which  service 
was  made,  in  order  to  vest  jurisdiction 
of  the  person  in  the  trial  court  to  render 
a  judgment  by  default.  Botsford  v. 
O' Conner,  57  IlL  73;  Ball  v,  Shattuck, 
16  111.  399. 

Where  a  sherifTs  return  does  not 
show  full  compliance  with  the  statute 
regulating  service,  the  judgment  by  de- 
fault is  unauthorized.  York  v.  Craw- 
ford, 42  Miss.  508. 

Verification, — ^A  return  must  be 
sworn  to,  if  the  law  so  requires,  by  the 
officer  serving  the  summons,  to  author- 
ize a  judgment  bj  default.  Benedict 
V,  Hickok,  I  Pearson  (Pa.)  133. 

False  HeiMrn.—Where  the  facts 
justify  the  trial  court  in  finding 
that  the  officer  made  a  false  return 
upon  the  summons,  the  order  setting 
aside  the  judgment  will  not  be  re- 
viewed.   Gray  v.  Hays,  41  Minn.  la. 

Return  without  Date, — A  judgment 
by  default  rendered  on  an  undated  re- 
turn of  service  of  process  is  not  void, 
but  irregular  only.  Betts  v,  Baxter, 
58  Miss.  334. 

Clear  Proof  Required. — ^The  evidence 
of  proper  service  must  be  positive  and 
sufficient  to  authorize  the  judgment. 
Reinhart V.Lugo, 86 Cal.  399;  Howard 
V,  Galloway,  60  Cal.  10. 

In  Missouri^  under  Rev.  Stat.  1879, 
4  34^>  which  provides  for  service  of 
the  petition  and  writ  by  leaving  copies 
at  the  **  usual  place  of  abode"  of  de- 
fendant, "with  some  person  of  his 
family  over  the  age  of  fifteen  years," 
a  return  showing  merely  that  the  sher- 
iff delivered  such  copies  to  a  member 
of  defendant's  family  "over  the  age 
of  fifteen  years  "  is  insufficient,  and  a 
judgment  rendered  thereon  is  void. 
Laney  v.  Garbee,  105  Mo.  355. 

Construction  of  Return, — The  sher- 
iff's return  of  process  may  be  con- 
strued in  connection  with  the  summons 
to  be  executed  to  sustain  the  judgment 
rendered.  Morehead  v,  Chaffe,  53  Miss. 
161. 

Statutory  Proof, — It  must  be  such 
proof  as  the  statute  prescribes.  Hous- 


ton, etc.,  R.  Co.  V,  White,  i  Tex.  App. 
Civ.  Cas.,  ^  164;  Texas,  etc.,  R.  Co.  v. 
Looby,    I     Tex.   App.    Civ.    Cas.,    § 

577. 

EffMst  of  Ulnaiitlioflied  Entry  of  De- 
ftnlt. — ^The  entry  of  a  judgment  by  de- 
fault which  is  void  because  the  return 
does  not  show  the  actual  service  made 
does  not  operate  as  a  discontinuance 
of  the  cause.  Moore  v,  Hoskins,  66 
Miss.  496. 

In  Iowa  a  statute  providing  that 
"  where  no  appearance  is  made  default 
shall  not  be  had  until  the  court  deter- 
mines from  an  inspection  of  the  rec- 
ord that  notice  has  been  given  as  re- 
quired by  the  code"  was  held  to  be 
.directory  merely,  not  mandatory,  and 
where  the  court  is  satisfied  that  serv- 
ice is  actually  made  the  default  may 
be  rendered  although  return  of  serv- 
ice has  not  been  made.  Lawrence  v. 
Howell,  52  Iowa  63. 

Acknowledgment  of  Seryloe  indorsed 
in  the  name  of  the  defendant  on  the 
summons  must  be  admitted  by  him  or 
proved  to  be  genuine  to  authorize  a 
judgment  by  default  thereon.  O'Neal 
V.  Garrett,  3  Ala.  276;  Norwood  ir. 
Riddle,  9  Port.  (Ala.)  425;  Welch  v. 
Walker,  4  Port.  (Ala.)  120 ;  Rowan  v, 
Wallace,  7  Port.  (Ala.)  171 ;  Driver  v, 
Spence,  3  Ala.  98. 

Siumnone  "Filed."  —  The  mere  fact 
that  the  summons  returned  is  not 
marked  "filed"  does  not  invalidate 
the  default  judgment,  as  it  is  a  tech- 
nical, not  a  substantial,  irregularity. 
Reed  v.  Curry,  35  111.  536. 

1.  Jordan  v.  Giblin,  12  Cal.  100; 
Palmer  v,  McMaster,  8  Mont.  192. 

Ck>ndlii8lyeneM  of  Judgment.  —  After 
the  expiration  of  the  time  limited  by 
statute  to  take  an  appeal,  a  judgment 
by  default  upon  service  of  summons 
by  publication  is  as  conclusive  as  if  it 
had  been  rendered  upon  personal 
service.'  It  will  not  accordingly  be 
opened  or  set  aside  except  on  the 
ground  of  fraud,  accident,  mistake,  or 
surprise,  by  which,  without  any  fault 
or  negligence  on  his  part,  the  de- 
fendant was  prevented  from  making  a 
meritorious  defense.  Dunlapv.  Steere, 
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92  Cal.  355 ;  Nash  v.  Church,  10  Wis. 
303- 

Order  to  Show  Cause. — Parties  to 
an  order  made  in  a  probate  court  are 
so  brought  within  its  jurisdiction  by  the 
publication  of  an  order  to  show  cause 
as  to  be  as  fully  bound  by  default  for 
nonappearance  as  if  there  had  been  an 
appearance  and  contest  of  the  suffi- 
ciency of  the  petition  upon  which  the 
order  was  based.  In  re  Couts,  100 
Cal.  400. 

.1.  California. — Joyce  f.  Joyce,  5  Cal. 
449  ;  Sute  V.  Woodlief,  2  Cal.  241 ; 
Rowley  v.  Howard,  23  Cal.  402 ;  Peo- 
ple V,  Applegarth,  64  Cal.  229 ;  People 
V,  Greene,  74  Cal.  400;  McDonald  v, 
Katz,  31  Cal.  167;  WhitweU  v.  Bar- 
bier,  7  Cal.  64;  People  v,  Pearson,  76 
Cal.  400;  People  v.  Mullan,  65  Cal. 
396;  Jordan  v.  Giblin,  12  Cal.  100; 
Cohn  V,  Kember,  47  Cal.  145 ;  Ricket- 
son  V.  Richardson,  26  Cal.  149 ;  Yolo 
County  V.  Knight,  70  Cal.  432;  Curran 
V.  Shattuck,  2±  Cal.  434;  People  v. 
Hnber,  20  Cal.  81 ;  Braly  v.  Seaman,  30 
Cal.  617;  Forbes  v,  Hyde,  31  Cal.  351. 

Colorado. —  Beckett  v.  Cuenin,  15 
Colo.  285 ;  Clayton  %k  Clayton,  4  Colo. 
410;  Israel  v.  Arthur,  7  Colo.  '5; 
O'Rear  v,  Lazarus,  8  Colo.  608. 

Dakota. — Beach  v.  Beach,  6  Dakota 

371. 

Illinois. — Tompkins  v.  Wiltberger, 
56  111.  385;  Haywood  v.  Collins,  60 
111.  328. 

Iowa. — Bardsley  v.  Hines,  33  Iowa 

157. 

Kansas. — Shields  v.  Miller,  9  Kan. 

390- 

Michigan. — Johnson  v.  Deibridge, 
35  Mich.  437. 

Minnesota. — Harrington  v.  Loomis, 
10  Minn.  366;  Mackubin  v.  Smith,  5 
Minn.  367 ;  Godfrey  v.  Valentine,  39 
Minn.  336;  Barber  r.  Morris,  37  Minn. 
194;  Brown  v.  St.  Paul,  etc.,  R.  Co.,  38 
Minn,  506;  Morey  v.  Morey,  27  Minn. 
265;  Ullman  v.  Lion,  8  Minn.  381. 

Missouri, — Beckner  v.  McLinn,  107 
Mo.  277;  Laney  v.  Garbee,  105  Mo. 
355 ;  Madison  County  Bank  v.  Suman, 
79  Mo.  530;  Brown  v.  Langlois,  70 
Mo.  226;  Blodgett  V.  Schaffer,  94  Mo. 
669. 

Montana. — Palmer  v,  McMaster,  8 
Mont.   186. 

Nebraska. — Atkins  v.  Atkins,  9  Neb. 
191. 


Nevada. — Victor  Mill,  etc.,  Co.  v. 
Justice,  18  Nev.  21 ;  Little  v.  Currie,  5 
Nev.  90. 

New  Hampshire, — Thompson  v. 
Carroll,  36  N.  H.  21. 

New  Tork. — Evertson  v,  Thomas,  5 
How.  Pr.  (N.  Y.  Supreme  Ct.)  45; 
Kendall  v.  Washburn,  14  How.  Pr.  (N. 
Y.  Supreme  Ct.)  380;  Towsley  v,  Mc- 
Donald, 32  Barb.  (N.  Y.)  604. 

North  Carolina. — Bacon  v.  John- 
son, no  N.  Car.  114. 

0>if^.— Gilfillin  v.  Koke,  i  W.  L.  M. 
(Ohio)  704.   • 

Oregon. — Odell  v.  Campbell,  9  Ore- 
gon 2^. 

South  Carolina. — State  v.  Cohen,  13 
S.  Car.  198. 

i/^aA.— Park  v,  Higbee,  6  Utah  ai6. 

Washington. — De  Corvet  v.  Dolan, 
7  Wash.  365. 

West  Virginia. — Amiss  v.  McGin- 
nis,  12  W.  Va.  374;  Lewis  v.  Botkin, 
4  W.  Va.  533;  Capehart  v.  Cunning- 
ham, 12  W.  Va.  750;  Hoffman  v. 
Shields,  4  W.  Va.  490. 

Wisconsin. — Slocum  v.  Slocum,  17 
Wis.  150;  Falkner  v.  Guild,  10  Wis. 
564;  Fladland  v.  Delaplalne,  19  Wis. 

459- 

Insnfllcleiit Order. — So  publication  on 
an  order  to  publish  the  summons  made, 
in  contravention  of  the  statute,  before 
the  issuance  of  the  summons,  will  avoid 
a  judgment  by  default  rendered  there- 
on.    People  V.  Huber,  20  Cal.  81. 

Service  by  Mail. — Where  it  was  ap- 
parent that  defendant  failed  to  mail  a 
demurrer  until  the  last  day  upon  which 
service  could  be  made  in  order  to 
allow  other  judgments  to  obtain  a 
preference,  it  was  held  that  the  gen- 
eral rule  that  plaintiff's  attorney  must 
show  that  defendant  had  not  mailed  his 
demurrer  in  time  did  not  apply,  but 
that  the  defendant's  attorney  was 
bound  to  show  a  strict  compliance 
with  the  requirement  of  the  statute 
and  rules  as  to  service  of  the  demur- 
rer, the  precise  hour  at  which  the  de- 
murrer was  mailed,  and  the  hour  at 
which  the  next  mail  by  which  it  could 
be  carried  would  reach  its  destination. 
Green  v.  Howard,  14  Hun  (N.  Y.)  435. 

Recital  of  Servloe  ** According  to  Law." 
— A  recital  in  a  default  judgment  that 
**  publication  was  made  giving  defend- 
ant notice  according  to  law  "  is  wholly 
insufficient  on  appeal  to  sustain  a  judg- 
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with*  and  executed  in  their  proper  succession  in  order  to  authorize 
a  judgment  by  default  against  a  defendant  who  fails  to  appear.* 
Otherwise  the  judgment  is  altogether  void,*  even  on  collateral 


ment  by  default  against  a  nonresident. 
Dow  V.  Whitman,  36  Ala.  604. 

Service  on  Writ  of  Error. — where  an 
ap|>ellate  court  proceeds  to  give  judg- 
ment on  a  writ  of  error  where  publica- 
tion of  notice  is  made  as  to  the  de- 
fendant in  error,  it  necessarily  passes 
upon  the  question  of  jurisdiction  as  to 
his  i>erson  and  finds  in  favor  of  the 
same.  The  finding  is  conclusive  un- 
less set  aside  by  the  court  on  a  direct 
application  for  that  purpose.  Fahs  f . 
Darling,  82  111.  142. 

Notice  to  be  Beaeonably  Ckmstmed. — 
The  requirement  of  strict  compliance 
is  subject  to  the  limitation  that  a  rea- 
sonable construction  must  be  given  to 
every  notice  by  publication.  Earle  v, 
McVeigh,  91  U.  S.  508;  Rapp  v.  Kyle, 
26  Kan.  89. 

Mere  Informality,  —  So  where  a 
statute  requires  that  the  nature  of  the 
judgment  shall  be  stated  in  the  notice 
of  publication,  a  mere  informality  not 
misleading  as  to  the  exact  nature  of 
the  relief  sought  will  not  invalidate 
the  judgment  by  default  where  the 
notice  is  accurate  and  correct  in  its 
statements.  Rapp  v,  Kyle,  26  Kan. 
89. 

Idem  Sonans. — A  judgment  by  de- 
fault rendered  upon  a  summons  served 
by  publication  upon  a  defendant  whose 
name  in  the  published  summons  is 
misspelled  but  within  the  doctrine  of 
idem  sonans  is  valid.  Rowe  v.  Palmer, 
29  Kan.  337. 

1.  Alabama. — Brinsfield  v.  Austin, 
39  Ala.  227 ;  Dow  v.  Whitman,  36  Ala. 
604;  Cullum  V,  Mobile  Branch  Bank, 
23  Ala.  797. 

Colorado.  —  Davis  v.  John  Mouat 
Lumber  Co.,  2  Colo.  App.  381; 
Roberts  v,  Roberts,  3  Colo.  App.  6. 

Iowa. — Tunis  v,  Wi throw,  10  Iowa 

305- 

Kentucky. — Carr  v.  Carr,  92  Ky. 
552;  Jackson  v.  Speed,  2  Duv.  (Ky.) 
426 ;  Brownfield  v.  Dyer,  7  Bush  ( Ky . ) 
505;  Grigsby  v.  Barr,  14  Bush  (Ky.) 

330- 

Failure  to  Kail— Aotnal  Knowledge. — 
So  where  there  was  a  failure  to  mail 
the  summons  as  the  statute  required, 
the  actual  knowledge  of  the  pendency 
of  the  action  on  the  part  of  the  de- 
fendant was  held  not  sufficient  to  sup- 


port a  default  judgment  against  him. 
Roberts  v.  Roberts,  3  Colo.  App.  6. 

**  Actual  Notice  ''--Kansas. ^To  con« 
stitute  the  **  actual  notice  "  spoken  of  in 
section  77  of  the  code,  so  as  to  authorize 
a  judgment  by  default,  it  is  not  essen- 
tial uiat  the  defendant  be  fully  in- 
formed as  to  the  time  of  commencing 
suit,  the  court  in  which  it  is  com- 
menced, the  property  that  has  been 
attached,  the  exact  amount  claimed, 
the  very  day  named  for  answer,  or 
other  details  of  the  action;  it  is  suf- 
ficient if  he  is  distinctly  and  clearly 
informed  that  a  suit  has  been  com- 
menced and  is  pending  against  him, 
and  so  notified  that  he  ought  to  act 
upon  the  notice,  and  within  such  time 
that  by  reasonable  care  and  diligence 
he  can  be  advised  as  to  all  details  and 
make  defense.  Beckwith  v.  Douglas,. 
25  Kan.  229. 

Ho  Affidavit. — Where  service  by  pub- 
lication is  made  without  the  affidavit 
required  by  statute,  the  judgment  by 
default  thereon  is  void.  Shields  v.. 
Miller,  9  Kan.  390. 

2.  Beckett  v.  Cuenin,  15  Colo.  285. 
No  Presomptlon  of  Be'gnlarlty. — Na 

substantial  element  of  constructive 
service  will  be  presumed  in  aid  of  juris- 
diction to  sustain  a  judgment  by  de- 
fault. Palmer  v.  McMaster,  8  Mont. 
186;  Miller  v.  Corbin,  46  Iowa  150; 
Bradley  v.  Jamison,  46  Iowa  68;  Mc- 
Gahen  v.  Carr,  6  Iowa  331 ;  Tunis  v. 
With  row,  10  Iowa  305;  Broghill  v. 
Lash,  3  Greene  (Iowa)  357. 

Publication  on  Insnfflolent  Affidavit. — 
Where  the  statute  requires  an  order 
for  publication  of  the  summons  to  be 
based  upon  an  affidavit  showing  af- 
firmatively that  a  cause  of  action 
exists  against  the  defendant,  an  affi- 
davit not  stating  facts  constituting  a 
cause  of  action  invalidates  the  judg- 
ment by  default.  Beckett  v.  Cuenin, 
15  Colo.  285 ;  Frybarger  v.  McMillen, 
15  Colo.  349. 

3.  Park  v.  Higbee,  6  Utah  414. 
Sufficiency  of  Bedtal. — So  **the  recital 

as  to  notice  found  in  the  judgment 
entry  is  in  the  following  language: 
*  Came  the  plaintiff  by  his  said  attor- 
neys and  made  proof  of  due  and  legal 
service  on  the  defendants  of  the  issu- 
ance and  levy  of  the  original  attach-^ 
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attack,^  unless  the   record  falsely   shows  a  compliance  with  the 
statute,  in  which  case  it  is  voidable  on  a  proper  proceeding.* 

(2)  Preliminary  Affidavit — ^KeeeMity  and  SvAoienej  Of. — Where  the 
statute  requires  a  preliminary  affidavit  to  be  filed  to  authorize 
service  by  publication,  and  none  is  filed  until  after  the  publication 
has  been  completed,  a  judgment  by  default  cannot  be  rendered.* 
In  order  to  support  the  judgment  the  affidavit  must  be  positive 
and  must  conform  to  the  statutory  requirements.* 


ment  in  this  case,'  etc.  There  is  no 
pretense  of  actual  notice  given.  Con- 
sidered as  constructive  notice,  and  pre- 
sented as  the  question  is  on  direct  ap- 
peal, the  recital  is  insufficient  to  bring 
the  defendants  within  the  jurisdiction 
of  the  court.  To  be  sufficient  the  rec- 
ord must  show,  not  merely  that  pub- 
lication was  made  as  required  by  law, 
but  that  publication  was  made  in  a 
newspaper,  naming  it,  for  three  consec- 
utive weeks,  commencing,  etc.  The 
notice  being  only  constructive,  the 
facts  constituting  a  compliance  with 
the  statute  must  be  proved  to  and 
found  by  the  court  to  have  been  done, 
and  the  record  must  show  it;  and  it 
would  be  much  more  satisfactory  if 
the  record  also  showed  that  a  copy  of 
the  notice  was  sent  by  mail  to  the  de- 
fendant or  that  his  residence  was  un- 
known and  could  not  be  ascertained. 
This  latter  proposition  is  not  in- 
tended to  be  declared  to  be  an  indis- 
pensable prerequisite,  but  the  first  is, 
under  all  our  rulings."  Diston  v. 
Hood,  83  Ala.  332,  citing  Walker 
V.  Hallett,  I  Ala.  379;  Johnston  v, 
Hainesworth,  6  Ala.  443;  Butler  v. 
Butler,  II  Ala.  668;  Hartley  v.  Blood- 
good,  16  Ala.  233. 

1.  Hyde  v.  Redding,  74  Cal.  493. 
See  infra,  XVII.  6.  Effect  on  Collat-, 
eral  Attack. 

2.  Lomax  v.  Besley,  i  Colo.  App.  21. 
See  infra,  XVIII.  11./.  Questions  of 
Service, 

8.  Barber  v.  Morris,  37  Minn.  194; 
Bradley  v.  Jamison,  46  Iowa  68;  Mur- 
phy V.  Lyons,  19  Neb.  689;  Anderson 
V.  Coburn,  27  Wis.  558;  Cummings  v. 
Tabor,  61  Wis.  185. 

WlMTO  no  AffldaTtt  l8  Filed  a  service 
of  summons  made  by  publication  is 
void,  and  so  is  the  judgment  by  de- 
fault rendered  thereon.  Larimer  v. 
Knoyle,  43  Kan.  338;  Shields  v.  Miller, 
9  Kan.  390;  Harris  v,  Claflin,  36  Kan. 
543 ;  People  v.  Harrison,  107  Cal.  541 ; 
Im  re  Newman,  75  Cal.  220;  Hahn 
V,  Kelly,  34  Cal.  391;  McCauley  v. 
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Fulton,  44  Cal.  355;  Quivey  r.  Porter, 
37  Cal.  458. 

AffldaTlt  by  Attorney.  —  Where  the 
statute  requires  an  affidavit  for  service 
by  publication  to  be  made  by  plaintiff 
or  one  of  the  plaintiffs,  an  affidavit 
made  by  his  attorney  will  not  author- 
ize a  judgment  by  default.  Sayre- 
Newton  Lumber  Co.  v.  Park,  4  Colo. 
App.  482. 

4.  Harris  v.  Claflin,  36  Kan.  543; 
Shields  v.  Miller,  9  Kan.  390;  Macku- 
bin  V.  Smith,  5  Minn.  3^ ;  Doolittle 
V,  Ward,  5  Johns.  (N.  Y.)  359. 

Ultimate  Faote. — A  judgment  by  de- 
fault taken  on  constructive  service 
based  upon  an  affidavit  stating  only 
ultimate  facts,  not  probative  facts,  is 
void.  Ricketson  v.  Richardson,  26 
Cal.  149. 

StBttiif  Legal  Ckmolniion. — Where  the 
affidavit  upon  which  the  order  is  based 
must  state  a  cause  of  action,  an  aver- 
ment therein  that  the  amount  claimed 
was  "  due  from  the  defendant  to  the 
plaintiff*'  is  simply  an  allegation  of  a 
legal  conclusion,  and  is  insufficient  to 
authorize  a  judgment  by  default. 
Victor  Mill,  etc.,  Co.  v.  Justice,  18 
Nev.   21. 

In  Oallfomla  a  judgment  by  default 
rendered  under  section  412,  Code  Civ. 
Pro.,  in  a  case  where  the  complaint  is 
unverified,  on  an  affidavit  for  the  pub- 
lication of  summons  against  a  non- 
resident defendant,  is  void  where  the 
affidavit  fails  to  state  the  facts  show- 
ing a  cause  of  action  against  the  de- 
fendant and  that  he  is  a  necessary  or 
proper  party  to  the  action.  Yolo 
County  V,  Knight,  70  Cal.  431. 

An  affidavit  for  publication  which 
stated  that  the  affiant  '*  had  been  unable 
to  find  any  one  who  had  seen  or  heard 
positively  from  [defendant]  for  the 
past  eight  years"  is  insufficient  be- 
cause the  word  **  positive  "  does  not 
imply  an  absolute  negative.  Braly  v. 
Seaman,  30  Cal.  621. 

An  affidavit  on  which  the  order  of 
publication  was  issued,  stating  that  the 
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(3)  Order  for  Publication, — The  order  for  publication  must  be 
duly  made  and  contained  in  the  judgment  roll  to  sustain  proceed- 
ings on  default.*  Statutes  prescribing  what  directions  shall  be 
embodied  in  the  order  are  mandatory  and  must  be  strictly  com- 
plied with.* 

(4)  What  Judgment  Authorized  against  Nonresident — (a)  Judg- 
ment in  Personam. — Where  the  defendant  is  a  nonresident  a  per- 
sonal judgment  by  default  cannot  be  rendered  against  him  merely 
upon  service  by  publication.*     Such  a  judgment  is  authorized 


defendant  could  not,  after  due  diligence, 
be  found  in  the  county,  that  the  plain- 
tiff had  inquired  of  one  Fogg,  who  was 
an  intimate  friend  of  the  defendant,  as 
to  his  whereabouts,  that  Fogg  was 
unable  to  inform  him,  and  that  the 
plaintiff  did  not  know  where  the  de- 
fendant could  be  found  within  the 
state,  was  held  not  to  be  a  sufficient 
compliance  with  a  statute  authorizing 
service  by  publication  when  the  party 
to  be  served  resides  out  of  the  state  or 
has  departed  from  the  state,  or  cannot, 
after  due  diligence,  be  found  within 
the  state,  or  conceals  himself  to  avoid 
the  service  of  summons,  and  requiring 
that  the  facts  shall  appear  by  affidavit. 
Swain  v.  Chase,  12  Cal.  283. 

Statemente  Merely  Defectlye .—Where 
the  affidavit  does  not  wholly  omit 
essential  facts,  but  states  them  merely 
inferentially,  or  not  with  sufficient 
fullness,  the  proceedings  by  default 
thereon  are  voidable  only  and  valid 
until  set  aside.  Harris  v.  Claflin,  36 
Kan.  543;  Pierce  v.  Butters,  21  Kan. 
124;  Williams  v,  Morehead,  33  Kan. 
609;  Ogden  V,  Walters,  12  Kan.  282; 
Claypoole  v,  Houston,  12  Kan.  324; 
Atkins  V,  Atkins,  9  Neb.  191;  Fra- 
zier  V,  Miles,  10  Neb.  109;  McGavock 
V.  Pollack,  13  Neb.  538;  Holmes  v. 
Holmes,  15  Neb.  615. 

Where  the  plaintiff's  affidavit  upon 
which  the  service  of  summons  was 
made  stated  that  service  could  not  be 
made  on  any  of  the  defendants  within 
the  state,  but  did  not  state  or  show 
that  the  defendants  were  nonresidents 
of  the  state  or  that  they  in  any  manner 
attempted  to  avoid  the  service  of  sum- 
mons, the  judgment  by  default  ren- 
dered thereon  was  held  not  to  be  void 
although  the  affidavit  was  defective. 
Pierce  v.  Butters,  21  Kan.  124. 

And  where  a  code  provision  required 
that  the  affidavit  for  constructive  serv- 
ice should  show  by  a  sufficient  state- 
ment   of    facts    the    existence    of    a 


cause  of  action  in  favor  of  the  plaintiff 
against  the  defendant,  and  what  the 
cause  of  action  was,  it  was  held  that  an 
affidavit  stating  "that  the  above-en- 
titled cause  is  one  of  those  mentioned 
in  section  72  of  the  Code  of  Civil 
Procedure  of  the  state  of  Kansas,  and 
that  said  action  relates  to  real  estate 
in  this  state,"  was  insufficient  to 
authorize  the  default  judgment  there- 
on, but  that  the  judgment  was  void- 
able merely,  not  void.  Claypoole  v, 
Houston,  12  Kan.  324. 

1.  People  V.  Greene,  74  Cal.  400, 
where  the  judgment  roll  failed  to  con- 
tain an  affidavit  (or  publication  of  the 
summons  or  the  order  allowing  service 
by  publication  or  any  sufficient  affi- 
davit that  the  summons  was  in  fact 
published.  See  also  Weeks  v.  Gari- 
baldi South  Gold  Min.  Co.,  73  Cal.  599. 

Order  on  Obsolete  Affidavit. — So  an 
order  based  on  an  affidavit  for  publica- 
tion sworn  to  fifteen  days  before  the 
order  was  applied  for  was  held  to 
avoid  the  judgment  by  default,  as  it 
did  not  authorize  the  court  to  believe 
that  the  facts  stated  in  the  affidavit 
existed  at  the  time  the  order  was  made. 
Cohn  V.  Kember,  47  Cal.  145. 

Omission  by  Glerk. — The  omission  by 
a  clerk  to  designate  in  the  order  of 
publication  the  particular  newspaper 
in  which  notice  of  suit  shall  be  pub- 
lished does  not  affect  the  judgment 
by  default  in  a  collateral  proceeding. 
Kane  v.  McCown,  55  Mo.  181. 

2.  Park  v.  Higbee,  6  Utah  416.  In 
that  case  it  was  held  that  an  order  for 
publication  of  summons  which  did  not, 
as  required  by  statute,  direct  that  a 
copy  of  the  complaint  and  summons  be 
forthwith  mailed  to  the  defendant,  and 
did  not  provide  the  length  of  time  for 
publication,  was  insufficient  to  confer 
jurisdiction  of  the  person  of  the  de- 
fendant by  publication. 

8.  Alabama,  —  Jennings  v,  Pearce, 
loi  Ala.  538. 
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only  on  the  personal  service  of  process  within  the  state  or  on  the 
defendant's  voluntary  appearance.* 

(b)  JvdfmoBt  In  B«m. — ^A  judgment  in  rem  by  default  may  be 
taken  on  constructive  service  where  the  property  of  the  defendant 
has  been  brought  under  the  control  of  the  court  by  seizure  or 
some  equivalent  act,*  but  the  judgment  rendered   against   him 


California, — Anderson  v.  Goff,  72 
Cal.  69;  Belcher  v.  Chambers,  53  Cal. 
636;  LaFetra  v.  Gleason,  loi  Cal.  247. 

Indiana, — Beard  v.  Beard,  21  Ind. 

Iowa. — Kellj  v.  Norwich  F.  Ins. 
Co.,  82  Iowa  137;  Lutz  V,  Kelly,  47 
Iowa  wi ;  Melhop  v,  Doane,  31  Iowa 
^97;  Smith  V,  Griffin,  59  Iowa  409; 
Weil  V,  Lowenthal,  10  Iowa  575 ;  Bates 
V.  Chicago,  etc.,  R.  Co.,  19  Iowa  260; 
Hakes  v.  Shupe,  27  Iowa  ^65;  Dar- 
rance  v.  Preston,  18  Iowa  390. 

Virginia. -—O'Brien  v,  Stephens,  11 
Gratt.   (Va.)    610. 

JVesi  Virginia, — Fowler  v,  Lewis^ 
36  W.  Va.  i^;  Coleman  v.  Waters,  13 
W.  Va.  278;  Gilchrist  v.  West  Vir- 
ginia Oil,  etc.,  Co.,  21  W.  Va.  115. 

United  States, — Freeman  v.  Alder- 
son,  119  U.  S.  185;  Pennoyer  v.  Neflf, 
95  U.  S.  723,  a  leading  case  on  the 
subject ;  Cooper  v,  Reynolds,  10  Wall 
(U.S.)  308. 

Judi^nent  for  lUmony. — In  Indiana 
it  was  said  that  it  is  competent  for  the 
legislature  to  authorize  the  courts  of 
the  state  to  render  personal  judgments 
for  alimony  in  divorce  cases  upon  con- 
structive notice  against  citizens  of  the 
«tate,  but  it  cannot  authorize  those  judg- 
ments upon  such  notice  against  citi- 
zens of  another  state  unless  the  latter 
submit  to  the  jurisdiction  of  the  courts 
by  voluntarily  appearing  to  the  ac- 
tions therein.    Beard  v,  ^ard,  21  Ind. 

Judgment  for  Ooiti. — No  personal 
judgment  for  costs  can  be  rendered  on 
default  against  the  defendant  in  an 
action  of  trespass  to  try  title  to  real 
estate  if  citation  was  served  on  him  by 
publication  as  a  nonresident  and  not 
personally,  and  if  such  judgment  be 
entered  it  cannot  be  enforced  against 
other  property  of  the  defendant  within 
the  jurisdiction  of  the  court.  Freeman 
V.  Alderson,  119  U.  S.  185. 

1.  Anderson  v.  Goff,  72  Cal.  69. 
See  also  Pennoyer  v,  Neff,  95  U.  S. 
714,  and  the  cases  cited  in  the  preced- 
ing note. 

8.  Byers    v.   Baker,   104  Ala.    173; 


Jennings  v,  Pearce,  loi  Ala.  538; 
Blanc  V.  Paymaster  Min.  Co.,  95  Cal. 
530;  Anderson  v.  Goff,  72  Cal.  65; 
Brown  v.  Campbell,  100  Cal.  640; 
Arnold  v,  Kahn,  67  Cal.  472;  Belcher 
V.  Chambers,  53  Cal.  635,  overruling 
Hahn  v.  Kelly,  34  Cal.  391 ;  Loaiza  v, 
Sui>erior  Ct.,85  Cal.  11 ;  Pennoyer  v, 
Neff,  95  U.  S.  727. 

An  A(Undioatton  of  InTolnntaxy  In- 
■olyenoy  against  a  debtor  may  properly 
be  considered  as  in  rem  and  valid 
upon  service  by  publication.  Arnold 
V.  Kahn,  67  Cal.  472. 

Property  the  Baeli  of  Jnxlsdlotion. — 
The  plaintiff  must  show  that  the  de- 
fendant has  property  or  debts  within 
the  state,  and  brought  within  the  juris- 
diction of  the  trial  court  by  pro- 
visional process,  to  authorize  a  judg- 
ment by  default  in  rem.  Bates  v.  Chi- 
cago, etc.,  R.  Co.,  19  Iowa  260. 

BfSMt  of  Appearance  after  Jndsment. — 
Where  a  judgment  in  rem  has  been 
rendered  without  the  appearance  of 
the  defendant,  his  appearance  after 
judgment  for  the  purpose  of  moving 
for  a  new  trial  does  not  render  the 
judgment  a  personal  one.  Mayiield  v. 
Bennett,  48  Iowa  194.  See  generally 
article  Apprarancbs,  vol.  2,  p.  653 
et  seq. 

Peraonal  Senloe  out  of  State. — Where 
a  defendant  is  personally  served  out  of 
the  state,  under  a  statute  providing  for 
such  service,  the  judgment  by  default 
has  the  same  validity  as  a  judgment 
rendered  upon  service  by  publication. 
Allen  V.  Cox,  11  Ind.  383;  Mooney  v. 
Union  Pac.  R.  Co.,  60  Iowa  349. 

Penonal  Berrice  ontilde  of  Jndldal  IMs- 
trlot. — But  where  the  summons  or  no- 
tice is  served  on  a  resident  of  the  state, 
and  within  its  limits  but  beyond  the 
boundaries  of  the  district  where  the 
trial  court  has  jurisdiction,  the  de- 
fendant should  take  advantage  of  the 
irregularity  by  motion  or  plea,  and  his 
failure  to  raise  the  question  precludes 
him  from  attacking  the  regularity  of 
the  judgment  by  default  in  any  other 
court  not  possessing  appellate  juris- 
diction to  review  or  correct  such  judg- 
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must  be  limited  to  such  property.* 

e.  In  Attachment  Proceedings— somt  irodee  H#oeMiry.— The 
mere  attachment  of  real  or  personal  property  will  not  authorize  a 
rendition  of  a  judgment  by  defaiflt  therein  unless  some  notice  is 
served  upon  the  defendant  in  the  proceeding.* 

forviee  by  PubUcation. — And  service  by  publication  will  not  author- 
ize such  a  judgment  unless  the  property  of  the  defendant  is 
attached  or  the  defendant  enters  an  appearance  in  the  action.* 


ment.  Emporia  First  Nat.  Bank  v, 
Geneseo  Town  Co.,  51  Kan.  215; 
Meixell  V.  Kirkpatrick,  28  Kan.  316; 
Rullman  v,  Hulse,  33  Kan.  670. 

1.  Fowler  v,  Lewis,  36  W.  Va.  126; 
Coleman  v.  Waters,  13  W.  Va.  278; 
Gilchrist  r.  West  Virginia  Oil,  etc., 
Co.,  21  W.  Va.  115;  O'Brien  v. 
Stephens,  11  Gratt.  (Va.)  610;  Cooper 
V.  Reynolds,  10  Wall.  (U.  S.)  318. 

Validity  of  Sale  under  Attaelunent. 
— While  a  personal  judgment  by  de- 
fault against  a  nonresident  debtor 
who  is  served  with  process  only  by 
publication  is  void,  a  judgment  general 
in  its  terms  will  uphold  a  sale  of  at- 
tached property  seized  under  a  writ  of 
attachment  issued  in  the  action  at  the 
time  of  its  commencement,  although 
invalid  for  other  purposes.  Anderson 
V,  Goff,  72  Cal.  65. 

a.  Jones  v.  Smith,  3  N.  H.  108. 

iTiBTifflclent  Return. — Where  a  sheriff 
returned,  upon  an  original  writ,  that 
he  had  attached  land,  but,  the  defend- 
ant living  out  of  the  precinct,  he  had 
not  notified  him,  and  the  action  was 
enured,  and  after  two  continuances 
the  plaintiff  took  judgment  by  default 
and  filed  a  bond  as  directed  by  statute, 
it  was  held  that  the  judgment  was 
erroneous  whether  the  defendant  was 
in  or  but  of  the  state  at  the  time  the 
writ  was  served.  Tones  v.  Smith,  3 
N.  H.  108. 

Servloe  by  Lery  of  Attachment.  —  It 
is  within  the  competency  of  the  legis- 
lature to  authorize  constructive  notice 
of  the  attachment  proceeding  to  be 
given  to  the  defendant  by  the  levy  of 
the  attachment  on  the  property  itself, 
and  where  such  a  statute  is  fully  com- 
plied with  the  judgment  by  default 
will  be  valid,  at  least  within  the  state 
where  the  statute  is  operative.  Beech 
V,  Abbott,  6  Vt.  586;  Campbell  v. 
Doss,  17  Ala.  401. 

Interposition  of  Claim. — The  judg- 
ment is  not  invalid  because  a  claim 
has  been  interposed  by  an  intervener 


and  dismissed  for  want  of  jurisdiction* 
no  further  steps  being  taken  by  the 
claimant  to  assert  his  rights.  Camp- 
bell V,  Doss,  17  Ala.  401. 

Inenfflclent  Attachment. — Where  the 
attachment  was  obtained  by  one  per- 
son and  a  judgment  by  default  ren- 
dered for  another  as  plaintiff,  it  was 
held  wholly  erroneous,  since  the  at- 
tachment was  obtained  by  one  who 
made  no  complaint  against  defendant 
in  the  trial  court.  Kennedy  v.  Millsap, 
25  Ala.  560. 

8.  Cooper  x).  Smith,  25    Iowa   270; 

iudah  V.  Stephenson,  10  Iowa  493; 
Caton  V.  Badger,  33  N.  H.  228. 

Effect  of  Such  a  Judgment. — Such  a 
judgment  is  void  and  may  be  im- 
peached collaterally  or  otherwise,  and 
forms  no  bar  to  a  recovery  sought  in 
opposition  to  it  nor  any  foundation 
for  a  title  claimed  under  it.  Cooper  v. 
Smith,  25  Iowa  270.  It  is  a  nullity 
whether  considered  as  a  judgment  in 
personam  or  in  rem,  Judaht'.  Stephen- 
son, 10  Iowa  493. 

Charging  OamlBhee. — The  attachment 
of  the  property  of  the  defendant  in  the 
hands  of  a  garnishee  will  of  course 
authorize  the  judgment  on  construct- 
ive notice,  Cooper  v.  Smith,  25  Iowa 
270 ;  and  attachment  of  property  rights 
or  credits  will  suffice.  Judah  v,  Ste- 
phenson, 10  Iowa  493. 

GamlBhment  In  Alabama. — Where  the 
only  levy  is  by  summons  of  a  garnishee 
there  must  be  a  judgment  against  the 
garnishee  to  support  a  judgment  by 
default  against  a  nonappearing  de- 
fendant ;  accordingly  the  rule  is  not 
changed  by  section  2936,  Code  of  Ala- 
bama, which  requires  that  notice  of  the 
attachment  and  levy  be  given  the  de- 
fendant by  publication  wnere  resident 
without  the  state.  Byers  v.  Baker,  104 
Ala.  173. 

Orighial  Judgment  Void. — Where  the 
original  judgment  against  a  defendant 
is  void  for  want  of  proper  service  of 
summons  upon  him,  a  judgment  by  de- 


86 


Volume  VI. 


Whn,  Antlioriied. 


DEFAULTS. 


Juriidietioii  of  P«nom 


Ib  Bml  Qnlj. — ^A  judgment  by  default  rendered  in  an  attachment 
proceeding  commenced  by  constructive  service  must  be  in  rem 
only,*  unless  the  defendant  personally  appears. 

ftrlct  CompliMioe  B«qiili«d.  —  And  all  the  statutory  require- 
ments of  constructive  service  must  be  strictly  complied 
with,  or  the  judgment  is  void  *  and,  like  other  void  judgments 


fault  against  a  garnishee  in  a  garnish- 
ment proceeding,  sued  out  in  aid  of 
a  pending  suit,  is  void,  as  the  gar- 
nishee has  no  remedj  over  against  the 
defendant.  Sheppard  v.  Powers,  50 
Ala,  377. 

In  Indiana. — ^To  authorize  a  judgment 
by  default  in  a  proceeding  in  foreign 
attachment  against  a  garnishee  served 
with  process  in  and  being  a  resident  of 
another  county  than  that  in  which  the 
writ  of  attachment  was  issued,  it  was 
held  necessary,  under  Rev.  Stat.  1843, 
that  the  property  of  the  absconding 
debtor  should  have  been  attached  or  a 
garnishee  served  with  process  in  the 
latter  county.  Reinhard  v.  Keith,  3 
Ind.  137. 

1.  Smith  V.  Griffin,  59  Iowa  409; 
Wilkie  V.  Jones,  Morr.  (Iowa)  97; 
Doolittle  V,  Shelton,  i  Greene  (Iowa) 
273 ;  Johnson  v.  Dodge,  19  Iowa  107 ; 
Hakes  v.  Shupe,  27  Iowa  465 ;  Banta 
V.  Wood,  32  Iowa  469;  Johnson  v, 
Holley,  27  Mo.  594. 

Effect  of  Snch  Judgment. — Upon  such 
a  judgment  of  course  no  property  of 
the  defendant  other  than  that  seized 
under  the  attachment  can  be  sold,  nor 
does  it  act  as  a  lien  thereon.  Banta 
r.  Wood,  32  Iowa  469. 

Debt  on  Snch  a  Judgment. — Where  the 
property  of  the  defendant  is  within  the 
jurisdiction  of  the  trial  court  it  was  de- 
clared in  New  Hampshire  that  an  ac- 
tion of  debt  might  be  maintained  on  a 
judgment  by  default  rendered  on  con- 
structive notice,  in  the  courts,  of  the 
state  where  the  judgment  by  default 
was  rendered.  Gay  v.  Smith,  38  N. 
H.  176. 

But  such  a  judgment  is  not  operative 
beyond  the  limits  of  the  jurisdiction,  and 
an  action  of  debt  brought  upon  it  can- 
not be  maintained  in  another  state. 
Kendrick  v,  Kimball,  33  N.  H.  486; 
Downer  t'.  Shaw,  22  N.  H.277;  Rangely 
V.  Webster,  11  N.  H.  299;  Gleason 
V.  Dodd,  4  Met.  (Mass.)  333 ;  Hall  v. 
Williams,  6  Pick.  (Mass.)  332;  Bisscll 
V.  Briggs,  9  Mass.  462. 

2.  Woolkins  v,  Haid,  49  Mich.  299 ; 
Nugent     V.    Nugent,    70    Mich.    52; 


Thompson  v.  Thomas,  11  Mich.  274; 
Wells  V.  Walsh,  25  Mich.  344;  Millar 
V.  Babcock,  29  Mich.  526;  King  v, 
Harrington,  14  Mich.  532 ;  Johnson  v, 
Delbridge,  35  Mich.  436 ;  Rolfe  v.  Dud- 
ley, 58  Mich.  208;  Steere  v,  Vander- 
berg,  67  Mich.  530. 

In  Steere  v.  Vanderberg,  67  Mich. 
530,  it  was  said  :  **  It  is  a  settled  rule 
of  law  that  all  exceptional  methods  of 
obtaining  jurisdiction  over  persons  not 
found  within  the  state  must  be  con- 
fined to  the  cases  and  exercised  in  the 
way  precisely  indicated  by  the  statute, 
and  it  may  also  be  regarded  as  settled 
law  that  a  failure  to  comply  with  the 
statutory  requirements,  where  the  ju- 
risdiction conferred  is  special  and  no 
personal  service  is  obtained,  renders 
the  judgments  null  and  void.'* 

Instance. — Where  a  declaration  was 
filed  before  the  expiration  of  the  six 
weeks  during  which  notice  to  appear 
must  be  published,  and  before  the  fil- 
ing of  the  affidavit  of  publication,  and 
where,  furthermore,  the  rule  for  de- 
fault was  entered  before  the  expiration 
of  thirty  days  from  the  filing  of  such  affi- 
davit, although  final  judgment  was  not 
rendered  until  a  sufficient  time  had 
passed,  the  judgment  was  held  invalid. 
Woolkins  v,  Haid,  49  Mich.  299. 

Before  FUlng  of  Affidavit.— Where  there 
is  no  appearance  and  no  personal  serv- 
ice upon  the  defendants,  and  default 
is  entered  and  made  absolute  before  the 
filing  of  the  affidavit  of  publication  of 
the  notice  of  the  attachment,  a  judg- 
ment afterwards  rendered  upon  such 
default  is  irregular  and  erroneous. 
Wells  V,  Walsh,  25  Mich.  344. 

Confined  to  Cases  Defined  in  Statute. — 
A  writ  of  attachment  issued  in  cases 
not  within  the  scope  of  the  statute 
vests  no  jurisdiction  in  the  trial  court 
to  render  a  judgment  by  default 
against  the  property  of  the  defendant 
on  service  of  summons  by  publication. 
Mudge  V.  Steinhart,  78  (Jal.  34. 

DefectLve  Notice  of  Publication. — In  an 
action  by  attachment  against  a  non- 
resident defendant  whose  land  is  levied 
on,  a  publication  notice  which  fails 
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may  be  attacked  collaterally.* 

/.  Effect  of  Irregularity  in  Service  or  Process — (i) 
When  Judgment  by  Default  Void, — When  the  irregularity  in  the 
service  of  process  is  so  material  as  to  render  the  service  void,  a 
judgment  by  default  based  thereon  is  also  void.* 


to  describe  the  land  attached  is  de- 
fective, and  a  motion  to  vacate  a  de- 
fault judgment  rendered  thereon 
should  be  allowed.  Cackley  v.  Smith, 
38  Kan.  450. 

Filing  of  DedaraUon.— But  the  filing 
of  a  declaration  in  an  attachment  suit 
prior  to  filing  proof  of  publication, 
where  the  defendant  is  a  nonresident 
and  does  not  appear,  does  not  render 
the  judgment  void.  Nugent  v,  Nugent, 
70  Mich.  52 ;  Steere  v,  Vanderberg,  67 
Mich.  530. 

1.  Nugent  V,  Nugent,  70  Mich.  56; 
Millar  v.  Babcock,  29  Mich.  526;  King 
V.  Harrington,  14  Mich.  532. 

Failure  to  Embody  Order  of  Bale  in 
Judgment. — ^A  simple  money  judgment 
may  be  valid  although  it  contain  no 
order  for  sale  of  the  attached  property, 
where  the  code  specifically  provides 
that  if  judgment  be  rendered  for  the 
plaintiff  it  shall  be  satisfied  by  a  sale 
of  the  property  attached  under  the 
order  of  the  court.  Rapp  v,  Kyle, 
26  Kan.  89,  where  the  court  said : 
"Would  a  simple  money  judgment, 
unaccompanied  by  any  order  lot  the 
sale  of  the  attached  property,  be  a 
nullity  ?  We  think  not.  The  attach- 
ment is  but  an  ancillary  proceeding. 
If  the  defendant  be  served  with  proc- 
ess, action  may  go  on  to  judgment 
whether  the  attachment  stand  or  fall. 
The  allegations  in  the  afHdavit  for  at- 
tachment present  none  of  the  issues 
of  the  case.  The  affidavit  itself  is  no 
pleading.  Boston  v,  Wright,  3  Kan. 
227;  McLaughlin  v.  Davis,  14  Kan. 
168.  The  order  of  sale  is  technically 
no  part  of  the  judgment.  The  code 
provides  that  if  judgment  be  rendered 
for  the  plaintiff  it  shall  be  satisfied  by 
a  sale  of  the  property  under  the  order 
of  the  court  (§  222).  This  im- 
pliedly recognizes  that  the  judgment 
is  complete  before  and  without  any 
order  of  sale." 

3.  Arkansas. — Woolford  v.  Dugan, 
2  Ark.  131 ;  Robinson  v.  State  Bank, 
II  Ark.  301 ;  Ferguson  v,  Ross,  5  Ark. 
518. 

Colorado. — Toenniges  v,  Drake,  7 
Colo.  471. 


Connecticut. — Grumon  v.  Raymond, 
I  Conn.  40;  Allen  v.  Gray,  11  Conn. 
102. 

Illinois. — Johnson  v.  Baker,  38  III. 98. 

Indiana. — Smith  v,  Noe,  30  Ind. 
117;  Johnson  v.  Ramsay,  91  Ind.  189; 
Brickley  v.  Heilbruner,  7  Ind.  488. 

Minnesota. — Craighead  v.  Martin, 
25  Minn.  41. 

Missouri. — Bobb  v.  Graham,  4  Mo. 
222 ;  Sanders  v.  Rains,  10  Mo.  773. 

Montana. — Hanswirth  v.  Sullivan,  6 
Mont.  203. 

New  Tork. — Aaron  v.  Lee,  11  N.Y. 
Wkly.  Dig.  527;  Coon  v.  Noble,  2 
How.  Pr.  (N.  Y.  Supreme  Ct.)  97; 
Gardner  v.  Teller,  2  How.  Pr.  (N.  Y. 
Supreme  Ct.)  241. 

Oregon. — Hunsaker  v.  Coffin,  2  Ore- 
gon III. 

Texas. — ^James  v.  Proper,  i  Tex. 
App.  Civ.  Cas.,  §  83;  Scott  v.  Watts, 
I  Tex.  App.  Civ.  Cas.,  ^  89;  Binyard 
V.  McCombs,  i  Tex.  App.  Civ.  Cas., 
^  520;  McNeil  V.  Ballinger,  i  Tex. 
App.  Civ.  Cas.,  §  841 ;  Duer  v.  En- 
dres,  I  Tex.  App.  Civ.  Cas.,  ^  322. 

Vermont. — Beech  v.  Abbott,  6  Vt* 
586. 

Virgin ia .  —  Staunton  Perpetual 
Bldg.,  etc.,  Co.  V.  Haden  (Va.  1895), 
23  S.  E.  Rep.  286;  Finney  v.  Clark, 
86  Va.  354. 

Wisconsin. — Rape  v.  Heaton,9Wis. 
328. 

IiiBtaneeB  of  Void  Senrlce. — Thus  a 
judgment  by  default  is  void  where  the 
return  day  in  the  summons  is  an  im- 
possible date,  James  v.  Proper,  i  Tex. 
App.  Civ.  Cas.,  §  83;  Scott  v.  Watts,  i 
Tex.  App.  Civ.  Cas.,  §  89;  Binyard  v. 
McCombs,  I  Tex.  App.  Civ.  Cas.,  ^ 
520;  McNeil  V.  Ballinger,  iTex.  App. 
Civ.  Cas.,  5  841 ;  as  on  a  date  prior  to 
its  issuance.  James  v.  Proper,  i  Tex. 
App.  Civ.  Cas.,  §  83. 

Or  where  the  defendant  is  required 
to  appear  on  a  day  before  the  begin- 
ning of  the  term.  Hows  v.  Clark,  37 
Iowa  356;   Boals  v,  Shules,  29  Iowa 

507. 

Or  where  there    is    less    than  the 
number  of  days  required  by  law  be- 
tween the  date  and  return  day  of  the 
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(2)  When  Judgment  Merely  Erroneous, — But,  while  the  statutory 
provisions  respecting  the  service  must  be  strictly  followed,^  a  de- 
fective process  or  service  thereof  may  be  so  far  regular  as  to  confer 
upon  the  court*  jurisdiction  of  the  person  of  the  defendant  for  the 
purpose  of  rendering  a  judgment  by  default,*  although  the  irreg- 


writ.    Robinson  v.  State  Bank,  11  Ark. 

301. 

Or  where  the  summons  is  blank  as 
to  the  return  day.  Bobb  f.  Graham,  4 
Mo.  222;  Craighead  v,  Martin,  25 
Minn.  ±\. 

Or  wnere  the  summons  contains  an 
illegal  requirement.  Hunsaker  v.  Cof- 
fin, 2  Oregon  iii,  where  the  defend- 
ant was  required  to  appear  forthwith 
instead  of  on  the  return  day  of  the 
summons. 

Or  where  the  return  of  service  is 
void  for  uncertainty.     Rape  v,  Heaton, 

9  Wis.  328. 

Or  where  the  process  used  is  un- 
known to  the  law,  or  one  which  the 
particular  tribunal  is  not  authorized 
to  use  in  any  case.     Sanders  v.  Rains, 

10  Mo.  773. 

Or  where  the  summons  is  served  on 
Sunday.  Smith  v,  Noe,  30  Ind.  117. 
See  also  Rob  v.  Moffat,  3  Johns.  (N. 
Y.)  257. 

Or  where  service  should  have  been 
made  by  the  sheriff  and  the  return  is 
made  in  the  name  of  his  deputy.  Row- 
ley V.  Howard,  23  Cal.  401. 

Or  where  the  officer's  return  shows 
a  service  only  two  days  before  the  trial, 
the  statute  requiring  three.  Ledford 
V.  Weber,  7  111.  App.  87. 

Writ  -without  Seal.^Where  the  ac- 
tion was  commenced  by  a  writ  of  capias 
which  the  defendant  was  under  no 
legal  obligation  to  observe,  because  no 
judicial  seal  was  attached  thereto,  it 
was  held  not  to  authorize  a  judgment 
by  default.  Wool  ford  v.  Dugan,  2 
Ark.  131. 

1.  California.  —  Howard  v.  Gallo- 
way, 60  Cal.  10;  State  t;.  Woodlief, 
2  Cal.  241;  Porter  v.  Hermann,  8  Cal. 
625;  People  V.  Weil,  $x  Cal.  253; 
Keybcrs  v.  McComber,  67  Cal.  395; 
Polack  V.  Hunt,  2  Cal.  193;  Ward  v. 
Ward,  59  Cal.  141. 

Colorado,  —  Swem  v,  "Newell,  19 
Colo.  397. 

lovfa, — Lyon  v.  Vanatta,  35  Iowa 
522;  LeGrand  v.  Fairall,  86  Iowa  211. 

Maine, — Winslow  v.  Lambard,  57 
Me.  356;  Penobscot  R.  Co.  v.  Weeks, 
52  Me.  456. 


Texas. — International,  etc.,  R.  Co. 
V,  Pape,  I  Tex.  App.  Civ.  Cas.,  ^  242; 
Roberts  v,  Stockslager,  4  Tex.  307; 
Underbill  v,  Lockett,  20  Tex.  130; 
Graves  v,  Robertson,  22  Tex.  130; 
Tullis  V,  Scott,  38  Tex.  537 ;  Graves  v. 
LeGeirse,  i  Tex.  App.  Civ.  Cas.,  ^  812 ; 
Texas,  etc.,  R.  Co.  v.  Ballouf,  i  Tex. 
App.  Civ.  Cas.,  ^  552;  Stewart  v, 
Arlege,  i  Tex.  App.  Civ.  Cas.,  §  656. 

The  summons  to  authorize  a  judg- 
ment by  default  must  contain  all  that 
is  required  by  the  statute,  whether 
deemed  needful  or  not.  Ward  v. 
Ward,  59  Cal.  141.  Where  there  was 
no  indorsement  on  the  writ  of  summons, 
in  an  action  before  the  justice  of  the 
peace,  stating  **  the  amount  for  which 
the  plaintiff  will  take  judgment  if  the 
defendant  fail  to  appear,"  as  required 
by  statute,  the  justice  had  no  jurisdic- 
tion to  render  a  judgment  by  default, 
although  the  summons  stated  the  de- 
fendant's claim.  Russell  v.  Moody,  40 
Ohio  St.  603. 

2.  Alabama.  —  Land  v.  Patteson, 
Minor  (Ala.)  14;  Stone  v,  Harris, 
Minor  (Ala.)  32. 

California. — Keybers  v.  McComber, 
67  Cal.  399;  Dore  v.  Dougherty,  72 
Cal.  232;  People  v,  Greene,  52  Cal. 

577- 

Georgia. — Lowe  v.  Burkett,  65  Ga. 
564 ;  Solomon  v.  Newell,  67  Ga.  574. 

Iowa. — Lyon  v.  Vanatta,  35  Iowa 
521 ;  Myers  v.  Davis,  47  Iowa  325 ; 
Darrah  v,  Watson,  36  Iowa  116;  De 
Tar  V.  Boone  County,  34  Iowa  488; 
Decatur  County  v.  Clements,  18  Iowa 
S36;  Irions  v.  Keystone  Mfg.  Co.,  61 
Iowa  406;  Balllnger  v.  Tarbell,  16 
Iowa  491 ;  Shea  v.  Quintin,  30  Iowa  58. 

Mississippi. — Allen  v.  Dicken,  63 
Miss.  91. 

Texas.  —  Duer  v.  Endres,  i  Tex. 
App.  Civ.  Cas.,  5  322 ;  Galveston,  etc.* 
R.  Co.  V.  McTiegue,  i  Tex.  App.  Civ. 
Cas.,  H57. 

*at  is  well  settled  in  this  state  that  a 
judgment  rendered  without  jurisdic- 
tion is  void,  absolutely  and  entirely, 
and  may  be  shown  to  be  void  in  a  col- 
lateral as  well  as  in  a  direct  proceed- 
ing, and  by  extrinsic  evidence  as  well 
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ularity  may  vitiate  the  judgment  on  direct  attack.^     Such  a  judg- 
ment  is  voidable  only,  and  as  effective  as  a  judgment  by  default 


as  by  the  record  itself,  and  a  judgment 
rendered  against  a  party  who  has  not 
been  served  in  any  manner  with  sum- 
mons or  notice,  and  who  has  not  made 
any  appearance  in  the  case,  is  a  judg- 
ment rendered  without  jurisdiction. 
Mastin  v.  Gray,  19  Kan.  458;  Litowich 
V,  Litowich,  19  Kan.  451 ;  Amsbaugh 
V.  Exchange  Bank,  33  Kan.  100; 
Tliorn  V.  Salmonson,  37  Kan.  441  .But 
a  judgment  rendered  with  jurisdiction 
is  not  void,  but  at  most  only  voidable, 
and  can  be  impeached  or  overturned 
only  in  a  direct  proceeding  instituted 
for  that  purpose,  although  it  may  be 
ever  so  irregular  or  defective,  and 
founded  upon  service  or  process  ever 
so  irregular  or  defective;  provided, 
of  course,  that  in  all  cases  the  judg- 
ment, the  service,  and  the  process  are 
not  so  irregular  or  defective  as  to  ab- 
solutely destroy  the  jurisdiction  of  the 
court.  Armstrong  f.  Grant,  7  Kan.  285; 
Ogden  V,  Walters,  12  Kan.  282;  Simp- 
son V,  Kimberlin,  12  Kan.  580;  Pierce 
V,  Butters,  21  Kan.  124;  Rowe  v.  Pal- 
mer, 29  Kan.  337  ;*'  Larimer  v,  Knoyle, 
43  Kan.  338. 

Berrlca  on  Return  Day. — So  the  rendi- 
tion of  a  judgment  by  default  where 
the  summons  was  served  on  its  return 
day,  in  contravention  of  statute,  was 
held  irregular  but  not  void.  Dutton  v. 
Hobson,  7  Kan.  196;  Armstrong  v. 
Grant,  7  Kan.  285 ;  Meisse  v.  McCoy, 
17  Ohio  St.  225. 

1.  Keybers  f.  McComber,  67  Cal.  399. 

The  Distlnotlon  is  pointed  out  in  the 
following  extract  from  the  opinion  in 
Pratt  V.  Western  Stage  Co.,  27  Iowa 
363:  **  The  return  might  be  defective, 
but  this  would  be  a  very  different  thing 
from  an  entirie  want  of  service,  where 
the  action  of  the  court  following  would 
be  without  jurisdiction  and  void.  Be- 
fore granting  the  default  it  was  the 
duty  of  the  court  to  determine,  from 
an  inspection  of  the  record,  that 
notice  had  been  given  as  required  by 
the  statute,  section  3149.  Tlie  deter- 
mination in  this  instajice  may  have  been 
erroneous,  and  yet  the  judgment 
would  not  for  that  reason  be  void,  for 
there  was  a  service.  If  a  service,  then, 
it  was  defendant's  duty  to  seek  his 
remedy  against  the  alleged  irregularity 
by  motion  in  the  District  Court  before 
coming  into  this.*' 


In  Georgia  it  was  held  that  where 
the  Superior  Court  had  jurisdiction  of 
the  subject-matter  and  had  issued 
legal  process  properly  directed,  and 
the  only  defect  was  that  it  was  served 
one  day  too  late,  a  judgment  by  de- 
fault alter  appearance  by  counsel  was 
voidable  only,  but  not  absolutely  void, 
and  that  a  levy  founded  on  such  a 
judgment  would  not  be  dismissed  on 
the  ground  that  it  was  void.  Lowe  v, 
Burkett,  65  Ga.  564;  Solomon  v, 
Newell,  67  Ga.  574,  distinguishing 
Smith  V.  Bryan,  60  Ga.  628;  Dugan  v, 
McGlann,  60  Ga.  353. 

Irregular  Return  on  Scire  Facias. — 
The  irregularity  of  a  return  of  "  non 
ej/"  to  the  first  of  two  successive  writs 
of  scire  facias  instead  of  **  nihil 
habet^^^  which  was,  however,  properly 
returned  to  the  second,  does  not  render 
void  a  default  judgment  entered  upon 
the  second  writ,  but  only  voidable  at 
the  instance  of  the  defendant  if  he 
acts  within  a  reasonable  time.  Brun- 
dred  v.  Egbert,  164  Pa.  St.  615. 

Stunmons  Erroneously  Directed.  — 
Where,  contrary  to  law,  the  summons 
is  directed  to  the  sheriff  of  another 
county  than  the  one  in  which  the 
suit  is  brought,  the  judgment  by  de- 
fault is  erroneous,  but  not  void. 
Brown  v.  Chapman,  90  Va.  174. 

Process  Not  Properly  Signed. — A  judg- 
ment by  default  rendered  upon  a  writ 
not  signed  by  the  proper  ofRcer  is 
erroneous,  Laidley  v.  Bright,  17  W. 
Va.  779;  Stay  ton  v.  Newcomer,  6  Ark. 
453;  Smith  V.  Affanassieffe,  2  Rich. 
(S.  Car.)  334;  Foss  v,  Isett,  4  Greene 
(Iowa)  77;  Stone  v.  Harris,  Minor 
(Ala.)  32;  but  not  void,  Laidley  v. 
Bright,  17  W.  Va.  779;  Ambler  v» 
Leach,  15  W.  Va.  677. 

In  Alabama  a  summons  not  signed 
by  the  clerk  or  his  deputy  was  held 
not  sufficient  to  sustain  a  judgment  by 
default,  even  though  the  defendant 
afterwards  made  payments  on  such 
judgment.'  Costley  v.  Driver,  45  Ala. 
230. 

Failure  to  Embody  Special  Notice  in 
Summons. — The  failure  to  embody  a 
particular  kind  of  notice  in  the  sum- 
mons, as  required  by  statute,  does  not 
necessarily  avoid  the  judgment  by 
default  taken  thereon,  Keybers  v, 
McComber,  67  Cal.  395;  People  v, 
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Dodge,  104  Cal.  487;  Bewick  v.  Muir, 
83  Cal.  368;  as  where  some  notice  is 
.given,  although  not  the  kind  pre- 
scribed by  sUtute.  Gay  v.  Smith,  38 
N.  H.  176. 

Thus,  where  a  judgment  by  default 
was  rendered  for  a  specific  amount  on 
a  summons  defective  in  not  stating,  as 
the  statute  required,  that  a  judgment 
for  a  specific  amount  could  be  taken  if 
the  .  defendant  fails  to  answer  within 
the  time  specified,  it  was  said,  in 
Keybers  v.  McComber,  67  Cal.  395: 
*^  In  this  case  the  s>immons  was,  save  in 
the  one  respect,  regular.  It  was  served 
with  the  complaint.  The  defendant 
was  thereby  apprised  of  the  nature 
and  scope  of  the  action,  of  the  time 
and  place  for  answer,  and  the  amount 
or  sum  of  money  sought  to  be  recov- 
ered. The  summons  was,  we  think,  so 
far  regular  as  to  confer  jurisdiction 
of  the  person  of  defendant  upon  the 
court  and  make  it  a  duty  of  the  former 
to  combat  the  proceedings  if  he  would 
not  be  bound  by  them.  It  cannot  be 
likened  to  a  case  in  which  there  is  no 
service,  and  in  which  a  defendant  may 
not  be  aware  of  the  proceedings  against 
him,  but  is  a  case  of  service  of  an  ir- 
regular process,  which  might  have 
been  amended,  because  irregular  and 
not  void,  or  might  have  been  set  aside 
by  the  court  from  which  it  issued,  or 
on  an  appeal,  but  which  could  not  be 
entirely  ignored;  which  was  in  short 
voidable  and  not  void,  and  therefore 
the  judgment  predicated  upon  it  cannot 
be  attacked  in  this  collateral  proceed- 
ing. The  following  cases,  though  not 
directly  in  point,  have  a  bearing  on  the 
question :  Dorente  v.  Sullivan,  7  Cal. 
279 ;  Chemung  Canal  Bank  v,  Judson, 
8  N.  Y.  254;  Drake  v.  Duvenick,  45 
Cal.  455 ;  ♦  ♦  *  Sacramento  Sav.  Bank 
T.  Spencer,  53  Cal.  740;  Cloud  v. 
Eldorado  County,  12  Cal.  128."  See 
also  People  v.  Dodge,  104  Cal.  487. 

1.  Ca^orm'a. —Kejhers  v.  McCom- 
ber, 67  Cal.  399;  People  v.  Greene,  52 
Cal.  577;  Porter  v.  Hermann,  8  Cal. 
^5;  State  V.  Woodlief,  2  Cal.  241. 

Colorado. — Atchison,  etc.,  R.  Co.  v, 
Nicholls,  8  Colo.  191. 

Iowa. — Dougherty  v.  McManus,  36 
Iowa  657;  Shea  v.  Quintin,  30  Iowa 
58;  Shawhan  v.  Loffer,  24  Iowa  217; 
Ballinger  v,  Tarbell,  16  Iowa  491; 
Moody  V.  Taylor,  12  Iowa  71. 


Mississippi, — Semmes  v,  Patterson, 
(>S  Miss.  8. 

Nevt  Tork. — G ribbon  v.  Freel,  93 
N.  Y.  96;  Watkins  v.  Stjevens,  3  How. 
Pr.  (N.  Y.  Supreme  Ct.)  28;  Clapp  v. 
Graves,  26  N.  Y.  418;  McConn  v. 
New  York  Cent.,  etc.,  R.  Co.,  50  N. 
Y.  176;  Deimel  V.  Scheveland,  i6Dalv 
(N.Y.)34. 

Defiiiilt  on  Too  Short  a  Kotlce. — A 
judgment  by  default  on  a  summons 
served  an  insufficient  number  of  days 
before  the  return  day  or  term  is  ir- 
regular but  not  void.  Darrah  v,  Wat- 
son, 36  Iowa  116;  Lyon  v.  Vanatta,  35 
Iowa  521 ;  Shea  v.  Quintin,  30  Iowa 
58 ;  Dougherty  v.  McManus,  36  Iowa 

657. 

Before  justice  of  the  Peace. — In 
Indiana^  prior  to  tne  code,  it  seems 
that  if  process  in  a  suit  before  a  jus- 
tice of  the  peace  was  served  less  than 
the  required  number  of  days  preced- 
ing the  return  day,  the  suit  necessarily 
abated  and  a  judgment  by  default  was 
a  nullity,  unless  the  defendant  ap- 
peared and  waived  the  insufficiency  of 
service.  Michigan  Southern,  etc.,  R. 
Co.  V.  Shannon,  13  Ind.  171,  citing 
Wort  V.  Finley,  8  Blackf.  (Ind.)  335. 

By  the  code  of  1852  it  was  made  Uie 
duty  of  the  justice  to  continue  the 
case  where  process  was  served  too 
late,  unless  the  defect  was  waived  by 
consent.  Under  this  provision  it  was 
held  that  a  judgment  rendered  by 
default  upon  too  short  a  notice  and 
without  a  continuance,  especially 
where  the  facts  rendering  a  continu- 
ance necessary  were  extrinsic,  was  not 
absolutely  void,  but  only  liable  to  be 
vacated  upon  application  to  the  justice 
for  that  purpose.  Michigan  Southern, 
etc.,  R.  Co.  V.  Shannon,  13  Ind.  171 ; 
Jamieson  v.  Caster,  16  Ind.  426. 

SmnmonB  Omlttliig  Hour  or  Place  of 
Court. — Where  a  notice  informed  the 
defendant  that  unless  he  appeared  and 
defended  before  noon  of  the  second 
day  of  the  next  term  of  the  District 
Court  default  would  be  entered,  etc., 
without  specifying,  as  it  should,  when 
and  where  such  appearance  was  to  be 
made,  it  was  held  that  the  notice  was 
defective  but  the  judgment  valid  until 
reversed  on  appeal.  De  Tar  v.  Boone 
County,  34  Iowa  488. 


Judgment  Binding  on  Plaintiff. — 
Where  a  writ  issued  by  a  district  court 
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aside  on  a  proceeding  instituted  for  that  purpose.^ 

g.  Waiver  of  Process— (i)  By  General  Appearance, — Where 
the  defendant  has  entered  a  general  appearance  he  authorizes  the 
court  to  proceed  with  the  case  *  and  such  appearance  operates  as 


was  served  bj.a  summons  which  did 
not  state  the  hour  of  the  day  nor  the 
place  where  the  court  was  to  be  holden, 
and  the  plaintiff  obtained  a  judgment 
by  default,  such  judgment  was  held 
valid  and  conclusive  upon  the  plaintiff 
until  reversed.  Wood  v,  Payea,  138 
Mass.  61. 

Statatory  ProTlsionB  Kandatory.— The 
requirement  of  the  statute  that  process 
shall  be  in  a  specified  form  or  con- 
tain certain  statements  is  usually  held 
to  be  mandatory  to  the  extent  stated  in 
the  text,  Smith  v,  Aurich,  6  Colo.  391 ; 
Sidwell  f.  Schumacher,  99  111.  426; 
Hochlander  v.  Hochlander,  73  III.  618; 
Lyman  v,  Milton,  44  Cal.  630;  and 
where  not  fully  complied  with  a  judg- 
ment by  default  will  be  reversed  on 
direct  appeal.  Smith  v,  Aurich,  6 
Colo.  391. 

It  was  said  in  Sidwell  t^  Schumach- 
er, 99  111.  426 :  *'  While  there  is  some 
conflict  of  authority  upon  this  subject, 
yet  it  is  believed  that  the  weight  of 
authority  establishes  the  proposition 
that  where  the  law  expressly  directs 
that  the  process  shall  be  in  a  specified 
form  and  issued  in  a  particular  man- 
ner, such  a  provision  is  mandatory,  and 
a  failure  on  the  part  of  theofBcial  whose 
duty  it  is  to  issue  it  to  comply  with 
the  law  in  that  respect  will  render  such 
process  void." 

So  in  Hochlander  v,  Hochlander, 
73  111.  618,  the  objection  to  the  sum- 
mons was  that  it  was  not  made  return- 
able to  the  next  term  after  its  date  as 
required  by  the  chancery  act.  It  was 
held  that,  the  statute  having  been  dis- 
regarded, the  writ  was  widiout  force 
and  failed  to  confer  jurisdiction  over 
the  person  of  the  defendant,  and  that 
the  decree  entered  upon  the  default  of 
the  defendant  was  void. 

In  Ck)lonulo  a  process  informing  the 
defendant  that  "the  said  action  is 
brought  to  recover  the  sum  of  $500, 
due  from  defendant  to  plaintiff  upon 
certain  damages  claimed  to  have  been 
incurred  by  plaintiff,"  etc.,  was  held 
an  insufficient  compliance  with  a 
statute  requiring  the  cause  and  gen- 
eral nature  of  the  action  to  be  stated, 
as  it  failed  to  inform  the  defendant  as 
to  what  the  **  certain  damages  "  con- 


sisted of,  and  a  judgment  by  default 
thereon  was  not  sustained.  Atchison, 
etc.,  R.  Co.  T'.Nicholls,8  Colo.  191. 

In  Montana,  in  an  action  for  con- 
version,  a  notice  in  the  summons  that 
unless  the  defendant  appears  and  an- 
swers the  plaintiff  will  take  judgment 
for  a  certain  sum  is  bad  and  will  not 
support  a  default  judgment,  as  under 
section  68  of  the  Code  Civ.  Pro.  the 
notice  in  such  case  should  state  that 
unless  the  defendant  appears  and  an- 
swers the  plaintiff  will  apply  to  the 
court  for  the  relief  demanded  in  the 
complaint.  Sawyer  v,  Robertson,  11 
Mont.  416. 

In  Iowa,  under  the  code,  §  2599, 
the  notice  of  a  proceeding  must  in- 
form the  defendant  that  default  will 
be  entered  against  him  unless  he  ap- 
pears and  defends.  Lyman  v,  Bechtel, 
55  Iowa  437. 

1.  Keybers  v.  McComber,  67  Cal, 
399;  Gribbon  t-.  Freel,  93  N.  Y.  96. 

O^ectlon  First  BalBOd  on  Appeal. — 
Under  modern  practice  a  motion  is 
often  required  to  be  first  made  below, 
in  order  to  take  advantage  of  the  irregu- 
larity, or  it  cannot  be  taken  on  appeal. 
People  V,  Dodge,  104  Cal.  487;  De  Tar 
V.  Boone  County,  34  Iowa  490;  Leon- 
ard V,  Hallem,  17  Iowa  564.  But  the 
rule  is  not  invariable.  See  in  fray  XXI. 
4.  f.  Preliminary  Motion, 

OoUateral  Attack.— The  judgment  is 
not  open  to  collateral  attack.  Key- 
bers V,  McComber,  67  Cal.  399; 
Cooper  V,  Sunderland,  3  Iowa  114; 
Boker  v,  Chapline,  is  Iowa  204;  Bon- 
sall  V,  Isett,  14  Iowa  309 ;  Morrow  v. 
Weed,  4  Iowa  77 ;  Ballinger  v.  Tar- 
bell,  16  Iowa  491 ;  Shawhan  v,  Loffer, 
34  Iowa  317;  Pursley  v,  Hayes,  22 
Iowa  XX. 

2.  Bow  Shown. — It  must  be  shown  af- 
firmatively that  the  defendants  against 
whom  the  judgment  by  default  was 
rendered  had  either  appeared  person- 
ally or  by  an  authorized  representa- 
tive. Howell  V,  Campbell,  53  Kan. 
743;  Gargan  v.  School  Dist.  No.  15, 
4  Colo.  57. 

Judgment  by  Confession. — Sq  where, 
on  appeal  from  a  court  of  a  justice  of 
the  peace  from  a  judgment  entered  by 
confession,  the  record  did  not  show 
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a  waiver  of  all  service  of  process^  and  supports  the  entry  of  a 
judgment  by  default  or  nil  dicit  upon  his  failure  to  plead.* 


the  appearance  of  the  defendant  ex- 
cept by  inference,  and  parol  evidence 
was  admitted  to  show  that  he  did  not 
in  fact  appear,  it  was  held  that  the 
judgment  was  void.  Smith  v.  Finley, 
52  Ark.  373. 

Agalnit  a  PartaenUp.  —  Where  a 
judgment  bj  default  is  entered  against 
a  partnership  on  a  record  showing  a 
general  appearance  by  one  of  them, 
it  will  be  regarded  as  a  clerical  mis- 
prision and  the  judgment  upheld. 
McCaskey  v.  Pollock,  82  Ala.  174. 

PenmylTaala. — Under  the  practice  in 
Pennsylvania,  under  section  33  of  the 
Act  of  June  13,  1836,  a  judgment  by 
default  was  void  and  would  be  set  aside 
where  an  appearance  was  entered  at 
any  time  before  the  expiration  of  four 
days  after  the  return  day.  A  narr,  had 
to  be  filed  before  the  judgment  could 
have  been  taken.  Peacock  v.  Keystone 
Mut-  L.,  etc.,  Ins.  Co.,  i  Pearson 
(Pa.)  132. 

Under  the  practice  (1875)  of  the 
Court  of  Common  Pleas  of  Philadel- 
phia, a  judgment  by  default  for  want 
of  appearance  can  only  be  taken  after 
fourteen  days  have  expired  since  serv- 
ice. Association  v.  Gardiner,  10  Phila. 
(Pa.)  361. 

In  a  scire  facias  sur  mortgage  no 
narr.  need  be  filed  to  take  a  judgment 
for  want  of  an  appearance.  Associa- 
tion V,  Gardiner,  10  Phila.  (Pa.)  361. 

1.  Sec  generally,  article  Appear- 
ANCBS,  vol.  2,  pp.  632,  639,  644. 

S.  Alabama, — Jennings  v.  Pearce, 
Id  Ala.  538. 

Michigan. — Ferguson  v,  Oliver,  99 
Mich.  161. 

Missouri. — Market  Street  Bank  v. 
Stumpe,  2  Mo.  App.  545. 

New  rdr*.— White  f .  Bogart,  73  N. 
Y.  256;   Gribbon  v.  Freel,  93  N.  Y.  96. 

Ohio,  —  Eaton  v.  Morgan,  Tappan 
(Ohio)  77. 

Oklahoma,  —  Houghton,  etc..  Mer- 
cantile Co.  V.  Dymont,  2  Okla.  365. 

Oregon. — White  v.  Northwest  Stage 
Co.,  5  Oregon  99. 

Wisconsin, — Egan  v,  Sengpfel,  46 
Wis.  703;  Lindauer  v,  Clifford,  44 
Wis.  597 ;  North  America  Ins.  Co.  v, 
Swineford,  28  Wis.  257. 

EffiBct  of  Entry. — ^Tbe  effect  of  an  entry 
of  appearance  as  a  substitute  for  service 
of  process  is  identical  therewith;  ac- 
cordingly, where  no  judgment  by  default 


could  be  taken  against  the  defendant 
for  failure  to  plead  at  the  term  of  serv- 
ice, none  can  be  taken  on  appearance 
entered  at  that  term.  Baldwin  v.  Mc- 
Clelland, 152  111.  42. 

But  the  right  of  the  parties  to  force 
each  other  to  trial  must  be  reciprocal, 
and  where  the  defendant,  although  on 
mere  entry  of  appearance,  forces  the 
plaintiff  to  proceed — as  where  in  at- 
tachment proceedings  he  obtains  a  ten- 
day  rule  for  a  bill  of  particulars  to  be 
filed  by  plaintiff— the  plaintiff  may 
reciprocate  by  taking  judgment  at  the 
end  of  the  ten  days  upon  filing  the 
bill  and  upon  failure  of  the  defendant  to 
plead,  and  without  notice  to  him. 
Baldwin  v,  McClelland,  152  III.  42. 

Exemption  f^m  Rnle. — A  party  upon 
whom  no  legal  service  of  process  was 
made,  but  who  appeared  voluntarily 
after  the  opening  of  the  term,  was  held 
not  to  come  within  the  operation  of  a 
rule  entered  on  the  first  day  of  the 
term,  requiring  all  defendants  to  file 
their  pleas  on  or  before  the  morning 
of  trial  day  or  suffer  judgment  by  de- 
fault.    Little  V.  Carlisle,  3  111.  376. 

In  norlda. — ^An  appearance  under  the 
rules  of  practice  of  Florida  does  not 
amount  to  a  plea  of  the  general  issue 
so  as  to  preclude  a  judgement  by  nil 
dicit.  It  simply  prevents  a  judgment 
for  default  in  appearance  at  the  first 
term.     Gregory  v.  McNealy,  12  Fla. 

587. 

Texas. — In  Texas,  under  Hart.  Dig., 
art.  678,  a  judgment  by  default  is 
authorized  upon  a  written  waiver  of 
process  or  acceptance  of  service  by  the 
defendant  without  other  proof  of  its 
genuineness  than  its  having  been  filed 
among  the  papers  of  the  suit.  Crain 
V.  Griffis,  14  Tex.  358.  But  under 
article  1347a,  Rev.  Stat.  (Acts  1885,  P- 
33),  acceptance  of  service  with  waiver 
of  issuance  and  service  of  citation 
made  prior  to  the  institution  of  the 
suit  will  not  support  a  judgment  by 
default.  McAnelly  v.  Ward,  72  Tex. 
342. 

Agreement  to  Pay  Obligation.  —  A 
mere  agreement  of  the  defendant  to 
pay  the  obligation  in  suit  does  not 
operate  as  a  waiver  or  authorize  a 
judgment  by  default.  Burditt  v, 
Howth,  45  Tex.  466. 

Constitationallty  of  Legislation. — A 
code  provision  authorizing  a  personal 
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(2)  By  Special  Appearance. — But  the  special  appearance  of  the 
defendant,  limited  to  the  express  purpose  of  making  a  motion  to 
call  the  attention  of  the  court  to  an  illegality,  is  not  sufficient  to 
act  as  a  waiver  of  process  and  authorize  a  judgment  by  default.* 

(3)  Withdrawal  of  Appearance. — Where  a  general  appearance 
has  been  entered  and  withdrawn,  no  judgment  by  default  can  be 
entered  unless  another  general  appearance  of  the  defendant  is 
entered  or  proper  service  of  the  summons  is  made  * 

(4)  Unauthorized  Appearance  of  Attorney. — A  judgment  by  de- 
fault is  not  void  because  rendered  upon  an  authorized  appearance 
of  an  attorney.^  But  it  is  irregular  and  will  be  set  aside  upon 
application.* 

h.  Record -ON  Appeal. — ^The  plaintiff  must  see  that  the  rec- 
ord on  appeal  from  a  judgment  by  default  affirmatively  shows 


and  final  judgment  by  default  against 
an  absent  defendant,  for  whom  the 
court  has  appointed  an  attorney,  with 
privilege  to  come  in  and  deny  in  six 
months,  does  not  violate  the  constitu- 
tion of  the  United  States  as  depriving 
of  a  right  **  without  due  process  of 
law."     Ware  v.  Robinson,  9  Cal.  107. 

1.  Boals  V,  Shules,  29  Iowa  507; 
Chesapeake,  etc.,  R.  Co.  v.  Heath, 
87  Ky.  652;  Harkness  v.  Hyde,  98  U. 
S.  476. 

Qnajblng  a  Snmmons. — The  special 
appearance  of  the  defendant  for  the 
purpose  of  quashing  the  summons  or 
moving  to  dissolve  an  attachment  on 
which  the  proceedings  were  founded 
does  not  authorize  a  judgment  by  de- 
fault. Glidden  v.  Packard,  28  Cal.  649. 

DUsolTliig  an  Attaobment. — A  mere 
notice  of  motion  to  dissolve  an  attach- 
ment upon  which  the  suit  was  founded 
does  not  authorize  the  clerk  to  enter 
judgment  by  default.  Glidden  v. 
Packard,  28  Cal.  649. 

Oontlnnance. — So  the  mere  filing  of 
an  affidavit  for  a  continuance  is  not 
such  an  appearance  as  will  support  a 
judgment  by  default.  Hoyt  v.  Macon, 
2  Colo.  113. 

a.  Young  V,  Dickey,  63  Ind.  31; 
Coffin  V.  Evansville,  etc.,  R.  Co.,  7 
Ind.  413;  Carver  v.  Williams,  10  Ind. 
267;  Smith  V.  Foster,  59  Ind.  595; 
Gunel  V.  Cue,  72  Ind.  34. 

8.  Scale  V,  McLaughlin,  28  Cal. 
<669;  Hunter  v.  Bryant,  98  Cal.  247; 
Holmes  v,  Rogers,  13  Cal.  191;  Mun- 
nikuyson  v»  Dorsett,  2  Har.  &  G. 
(Md.)  374;  Henck  v.  Todhunter,  7 
Har.  &  J.  (Md.)  275;  Gilman  v. 
Tucker,  18  Civ.  Pro.  Rep.  (N.  Y. 
Super.  Ct.)  50. 


On    OyermUiig    Demurrer. — And     a 

judgment  by  default,  after  overruling 
a  demurrer  interposed  to  the  com- 
plaint by  such  unauthorized  attorney, 
will  not  be  set  aside  on  that  ground. 
Scale  V,  McLaughlin,  20  Cal. 
668. 

Forged  Notice  of  Appearance. — There 
is  no  distinction  between  a  forged 
notice  of  appearance  and  a  notice 
really  given  by  an  attorney  not  author- 
ized to  give  it.  Jurisdiction  to  render 
a  judgment  by  default  is  not  acquired 
in  either  case.  Burton  v.  Sherman, 
20  N.  Y.  Wkly.  Dig.  419. 

4.  Gilman  v.  Tucker,  18  Civ.  Pro. 
Rep.  (N.  Y.  Super.  Ct.)  50. 

Discretionary. — The  court  may,  upon 
such  an  application,  give  such  relief 
as  in  its  discretion  may  seem  just. 
Gilman  v.  Tucker,  18  Civ.  Pro.  Rep. 
(N.  Y.  Super.  Ct.)  50. 

InsolTent  Attorney. — Where  the  at- 
torney is  insolvent  the  judgment  by 
default  should  be  set  aside  and  defend- 
ant allowed  to  come  in  and  plead. 
Gilman  v.  Tucker,  18  Civ.  Pro.  Rep. 
(N.    Y.  Super.  Ct.)  50. 

notion. — Such  relief  can,  in  New 
Tork^  be  sought  only  by  a  motion  in 
the  cause  in  which  the  unauthorized 
appearance  was  entered,  unless  the 
measure  of  relief  cannot  be  properly 
determined  on  a  motion  having  regard 
to  the  interests  of  all  concerned,  or  un- 
less the  question  of  unauthorized  ap- 
pearance is  complicated  with  fraud, 
where  resort  may  be  had  to  a  court  of 
equity.  Vilas  v.  Plattsburgh,  etc.,  R. 
Co.,  123  N.  Y.  4«;i ;  Shelton  v.  Tiffin, 
6  How.  (U.  S.)  163;  Harshey  v,  Black- 
marr,  20  Iowa  161 ;  Wiley  v.  Pratt,  23 
Ind.  628. 
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sufficient  service,  in  order  to  sustain  it.* 

2.  JuriBdiotion  of  Subject-matter. — To  authorize  the  court  to  ren- 
der a  valid  judgment  by  default  it  must  have  jurisdiction  of  the 
subject-matter  as  well  as  of  the  parties,*  otherwise  the  judgment 
by  default  is  absolutely  void,  although  process  in  the  action  has 
been  served  as  the  rules  of  law  require.* 

Y.  Vpov  What  Pleadings  Authoiuzed— 1.  Pleadings  Hust  An- 
thoriie  Judgment. — The  pleadings  of  the  plaintiff  are  the  founda- 
tion of  the  judgment,  and  their  allegations  must  be  sufficient  to 
authorize  it  when  taken  by  default.* 

2.  Plaintiff's  Declaration  or  Complaint — a.  General  Requisites. 
— Accordingly,  the  declaration  or  complaint  must  contain  all  the 
allegations  essential  to  constitute  a  cause  of  action  with  sufficient 
certainty  and  clearness  to  inform  the  court  what  kind  of  judg- 
ment by  default  to  render  without  consideration  of  proofs  out- 
side the  allegations.*     Where  it  is  deficient  in  this  respect  the 

1.  McGehee  v,  Wilkins,  31  Fla.  83;  Hussey  v.  Smith,  i  Utah   241;    Hard- 

WiUamette  Falls  Canal,  etc.,  Transp.  wick  v.  Bassett,  25  Mich.  149. 

Co.  -v.  Williams,  i  Oregon  112;  Willa-  Jiirisdiotion  in  Bqnlty. — In  equity  the 

mette  Falls  Canal,  etc.,  Transp.  Co.  plaintiflf's  pleading    should  so  allege 

V.   Clark,  i  Oregon   113.     See  infra,  the  cause  as  to  show  that  the  court  has 

XXI.  8.   a.  In  Respect  of  Service  of  jurisdiction  to   render    judgment    by 

Process.  default.     Rogers  v.    Harrison,  i  Tex. 

How  niown. — And  it  must  be  shown  App.  Civ.  Cas.,  ^494. 


without  reference  to  plaintifTs  com- 
plaint. Willamette  Falls  Canal,  etc., 
Transp.  Co.  v.  Clark,  i  Oregon  113. 

3.  Bornschein  v,  Finck,  13  Mo.  App. 
121. 

8.  Bornschein  v.  Finck,  13  Mo.  App. 
120;  Latham  v.  Edgerton,  9  Cow.  (N. 
Y.)  227. 


Mortgage  Not  Set  Out.— The  court 
will  not  render  a  decree  where  the 
mortgage  upon  which  the  action  for 
an  enforced  sale  is  brought  is  not  set 
out  in  the  complaint.  Hussey  v. 
Smith,  I  Utah  241. 

Conflned  to  Amonnt  Alleged. — A  judg- 
ment by  default  in  a  foreclosure  suit 


4.  Williams  v.  Knighton,  i  Oregon  cannot  be  entered  for  a  larger  amount 

234;  DuBayt^.Uline,  6  Wis.  591,  where  than  the  complaint  shows  to  be  due. 

the  court  said  :  **  If  we  could  hold  that  Savings,    etc.,    Soc.     v,    Horton,    63 

the  first  or  special  count  might  relate  Cal.  105. 

to  the  claim  of  lien,  and  was  good  in  5.  Swain  v.  Burnette,  76  Cal.  299; 

substance,    yet    most    certainly    the  Hallock  t;.  Jaudin,  34  Cal.  172;  Rhoda 

money  counts  can  have  no  relation  to  v,  Alameda  County,  52  Cal.  350;  Hall 

such   lien,  and  the  judgment  of  the  v.  Tackson,  3  Tex.  305;  Williams  v. 

court,  as  well  as  its  finding  of  dam-  Knighton,  i  Oregon  234, 


ages,  is  upon  all  the  counts  of  the 
declaration  generally.  A  verdict  upon 
a  count  for  goods  sold  and  the  com- 
mon money  counts  could  not  warrant 


Fonnal  DefiMSte.  — A  declaration  good 
in  substance  is  sufficient  to  uphold  a 
judgment  by  default,  although  there 
may  be    formal   defects.     Lawver  v. 


a  judgment  of  lien,  and  a  judgment  so  Langhans,  85  111.  138. 

rendered     must    necessarily    be     re-  Duty  of  tbe  Plaintiff. — Where  judg- 

versed."  ment  is  taken  by  default  the  plaintiff 

Illegal  ContractB. — So  a  judgment  by  must    see   that   his    declaration    and 

default  rendered  on  a  complaint  set-  pleadings  authorize  it  upon  inspection 

ting  out  an  illegal  cause  of  action  is  of    the    record.      Wood    v.   Georgia 

void.     Campbell  v.  State  Cent.  Bank,  Bank,  i  Fla.  424. 

X  Tex.  App.  Civ.  Cas.,  §  378.  Oonrt    of    Beetrleted  Jurisdlotlon.— 

Biteiit  of  Frindiile. — ^This  principle  Where  a  statute  confines  the  jurisdic- 

applies    both   at   law  and   in   equity,  tion  of  the  court  in    certain  defined 

Molesworth  v,  Veme^,  2  Dick.  667;  actions  to  cases  where  the  parties  or 

Simmonds  v.  Pallas,  8  Ir.  Eq.  Rep.  331 ;  one  of  them  lives  in  a  defined  judicial 
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judgment  by  default  is  void  and  will  be  reversed  on   appeal.* 
b.  Verification. — Where  a  pleading  must  be  verified  the  ren- 


district,  a  judgment  by  default  cannot 
be  rendered  where  the  declaration 
does  not  show  the  necessary  facts. 
Bagley  v.  Pridgeon,  42  Mich.  550. 

In  Action  of  Dower. — In  an  action  of 
dower  the  demandant  seeking  to  re- 
cover damages  under  the  statute  must 
suggest  upon  the  record  that  her 
husband  died  seized  and  that  she  had 
demanded  her  dower,  and  thereupon  a 
writ  of  inquiry  will  be  awarded  to  in- 
quire as  to  the  truth  of  such  sugges- 
tion. The  demandant  in  dower  is 
entitled  to  costs  when  by  verdict  or 
otherwise  she  recovers  damages.  Mar- 
tin V.  Martin,  14  N.  J.  L.  125. 

Solro  Facias. — Where  a  writ  of  scire 
facias  contains  all  the  essentials  of  a 
claim  under  Pennsylvania  Act  1887, 
and  the  Act  1889,  art.  15,  §  22,  affecting 
municipal  liens,  being  substantially 
complied  with  in  the  writ,  a  copy  of  the 
claim  under  the  last- mentioned  act 
need  not  be  served  upon  the  defendant 
to  authorize  the  plaintiff  to  take  a  judsr- 
ment  by  default.  Oil  City  v,  Hartweil, 
164  Pa.  St.  348. 

PouuiylTanla. — Where  a  narr,  or  dec- 
laration is  filed  in  an  action  brought  un- 
der the  Pennsylvania  New  Procedure 
Act  of  May  23,  1887,  it  must,  if  in  any 
case  sufficient,  at  least  contain  all  the  es- 
sentials required  in  a  statement  as  pro- 
vided by  section  5  of  the  Act  of  March 
21,  1806,  to  entitle  the  plaintiff  to  a 
judgment  by  default  for  want  of  an  affi- 
davit of  defense.  Brennan  v,  Franey, 
5  Pa.  Co.  Ct.  Rep.  212.  The  plaintiff 
must  be  required  to  furnish  such  a 
clear  and  full  statement  of  his  case 
that  in  default  of  an  affidavit  of  de- 
fense judgment  may  be  taken  and  liqui- 
dated upon  data  furnished.  Trades- 
men's Bank  v.  Johnson,  12  Pa.  Co. 
Ct.  Rep.  6.  Section  2  of  the  Act  of 
April  5,  1862,  P.  L.  270,  relating  to 
judgments  by  default  in  Chester 
county,  comes  under  the  operation  of 
the  repeal  in  section  9'of  the  Act  of  May 
25,  1887,  P.  L.  272,  providing  that 
plaintiff  must  serve  not  only  a  copy  of 
the  writing,  etc.,  but  also  a  concise 
statement  of  his  demand.  Newbold 
f.  Pennock,  154  Pa.  St.  591. 

Notice. — Where  the  plaintiff  filing  a 
statement  of  claim  under  the  Proce- 
dure Act  of  May  25,  1887,  P.  L.  271, 
neglects  to  serve  a  copy  thereof  upon 


defendant  before  return  day,  or  g^ve 
notice  of  the  filing  of  it  after  return 
day,  a  judgment  taken  by  default  is 
unauthorized  and  will  be  stricken  off. 
Marlin  v.  Waters,  127  Pa.  St.  177.  Un- 
der that  act  judgment  may  be  entered 
for  want  of  a  sufficient  affidavit  of  de- 
fense after  fifteen  days'  service  of  the 
statement  and  at  any  time  on  or  after 
the  return  day.  Weigley  v.  Teal,  125 
Pa.  St.  ^98. 

1.  Fullerton  v.  Houpt,  12  Ark.  399; 
Choynski  v.  Cohen,  39  Cal.  501 ;  Abbe 
V.  Marr,  14  Cal.  210;  Swain  v,  Bur- 
nette,  76  Cal.  300;  Hallock  v.  Taudin, 
34  Cal.  172 ;  Pittsburgh  Coal  irfin.  Co. 
V.  Greenwood,  39  Cal.  71 ;  Rhoda  v. 
Alameda  County,  52  Cal.  350;  Har- 
mon V,  Ashmead,  60  Cal.  442;  Me- 
guiar  V.  Rudy,  7  Bush  (Ky.)  432; 
Finnell  v.  Jones,  7  Bush  (Ky.)  359; 
Fernald  v.  Speer,  3  Mete.  (Ky.)  459. 

DamagM. — Where  no  damages  are 
stated  in  the  complaint  and  there  is  no 
prayer  for  damages,  and  no  damages 
are  stated  or  claimed  in  the  summons, 
a  valid  judgment  by  default  cannot  be 
rendered.  Pittsburgh  Coal  Min.  Co.  v. 
Greenwood,  39  Cal.  71. 

Defendant  Snliject  to  Same  Prlnelple. — 
''And  upon  analogous  principles  a 
judgment  by  default  in  favor  of  the 
defendant  will  be  reversed  on  appeal 
from  the  judgment  if  the  complaint 
states  a  cause  of  action.  The  j  udgment 
by  default  against  the  plaintiff  is  in 
effect  an  adjudication  that  he  has  no 
case,  or,  in  other  words,  that  his  com- 
plaint does  not  state  a  cause  of  action. 
If  it  does  state  a  cause  of  action  the 
judgment  is  erroneous."  Swain  v, 
Burnette,  76  Cal.  299. 

In  Action  fi>r  Fraudulent  MinrepreBen- 
tatlons. — Where  a  complaint  in  an  ac- 
tion for  fraudulent  misrepresentations 
fails  to  allege  an  intent  to  defraud,  it  is 
fatally  defective  and  will  not  support 
a  judgment  by  default.  Shields  v. 
Clement,  12  Misc.  Rep.  (N.  Y.  Super. 
Ct.)  506. 

Action  on  FromlssorF  Note. — A  judg- 
ment by  default  taken  upon  a  promis- 
sory note  which  fails  to  state  that  the 
note  was  then  due  is  insufficient.  Wil- 
liams V.  Knighton,  i  Oregon  234. 

So  a  declaration  which  does  not  al- 
lege the  delivery  of  a  note  in  a  suit  on 
a  promissory  note  will  not  authorize  a 
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dition  of  a  judgment  by  default  on  an  unverified  petition,^  or 
where  the  verification  is  not  in  compliance  with  any  provision  of 
the  statute,*  is  irregular. 

c.  Containing  Several  Counts. — ^At  common  law  a  judg- 
ment by  default  rendered  upon  a  declaration  containing  two 
counts,  one  of  which  is  erroneous,  is  reversible  on  writ  of  error.* 

In  Modem  Praetioe  a  judgment  by  default  will  be  held  good  if 
either  count   is   sufficient    to  support  it,*   and  a  judgment  by 


judgment  by  default.  Loungeway  v. 
Hale,  73  Tex.  495. 

In  TexajB  a  petition  which  might  be 
subject  to  special  exception,  but  which 
is  good  on  general  demurrer,  will 
authorize  a  judgment  by  default. 
Witt  V.  Harlan,  66  Tex.  660. 

lb  Maine  the  court  is  not  author- 
ized to  default  the  defendant  because 
his  specifications  of  defense  are  de- 
fective, where  the  plaintiff's  declara- 
tion is  also  defective.  Shelden  v.  Call, 
55  Me.  159.  It  was  there  held  that  in 
such  cases  the  trial  court  will  treat  a 
motion  by  the  plaintiff  to  have  the 
defendant  defaulted  as  an  informal 
deniurrer,  and  decide  against  the 
party  who  committed  the  first  error. 

In  Wlsconaln  a  different  rule  obtains 
than  elsewhere,  and  a  judgment  by  de- 
fault is  not  necessarily  void  on  an 
insufficient  complaint.  The  questions 
whether  the  complaint  set  forth  a  cause 
of  action  or  was  properly  verified  so  as 
to  authorize  a  judgment  by  default  are 
questions  for  judicial  determination  by 
the  trial  court.  Frankfurth  v,  Ander- 
son, 61  Wis.  108. 

And  although  the  judgment  by  default 
is,  in  fact,  entered  by  the  clerk,  it  is 
deemed  a  judgment  by  the  court  and 
an  adjudication  by  the  court  that  the 
complaint  is  sufficient  and  duly  ver- 
ified. Frankfurth  v.  Anderson,  01  Wis. 
108;  WelU  V.  Morton,  10  Wis.  473; 
<jrorman  v.  Ball,  18  Wis.  24;  Egan  v, 
Sengpiel,  46  Wis.  703. 

Such  a  judgment  by  default  is  there- 
fore not  void,  although  it  may  be  ir- 
regular. Frankfurth  v.  Anderson,  61 
Wis-  108;  Tackson  v.  Astor,  i  Pin. 
(Wi8.)i37;  Wanzerv.  Howland,io  Wis. 
8;  Wood  V,  Blythe,  46  Wis.  650;  Falk- 
ner  v.  Guild,  10  Wis.  563 ;  Tallman  v. 
McCarty,  11  Wis.  401;  Arnold  v. 
Booth,  14  Wis.  180;  Gale  v.  Best,  20 
Wis.  44;  Amory  v,  Amory,  26  Wis. 
152 ;  Pier  v,  Amory,  40  Wis.  571 ;  Sal- 
ter V.  Hilgen,  40  Wis.  363. 

1.  Richardson  v.  Dinkgrave,  26  La. 
Ann.  651. 


North  Carolina.— Under  a  statute  pro- 
viding that  judgment  final  may  be 
rendered  in  an  action  for  the  recovery 
of  money  where  a  specific  sum  is  con- 
tracted to  be  paid,  upon  a  sworn  com- 
plaint and  failure  to  file  an  answer  a 
judgment  by  default  final  can  only  be 
rendered  when  the  complaint  is  veri- 
fied. Rogers  v.  Moore,  ^  N.  Car.  85; 
Witt  V,  Long,  93  N.  Car.  388;  Hart- 
man  V,  Farrior,  95  N.  Car.  177. 

Such  a  statute  does  not  include  an 
action  wherein  the  plaintiff  seeks  to 
recover  upon  an  implied  contract.  In 
such  a  case  an  inquiry  in  damages 
must  be  had.  Witt  v.  Long,  93  N. 
Car.  388. 

But  the  provision  of  the  statute 
applies  to  a  case  where  in  considera- 
tion of  merchandise  sold  and  delivered 
the  defendant  promises  to  pay  a  sum 
certain.  Hartman  v.  Farrior,  95  N. 
Car.  177.  And  a  final  judgment  by  de- 
fault is  now  allowed  when  a  verified 
complaint  sets  forth  one  or  more 
causes  of  action  each  consisting  of  an 
express  or  implied  contract  to  pay 
absolutely,  or  upon  a  contingency,  a 
sum  or  sums  of  money  fixed  by  the 
terms  of  the  contract  or  capable  of 
being  ascertained  therefrom  by  com- 
putation; but  not  upon  a  bail  bond. 
Roulhac  V,  Miller,  90  N.  Car.  174. 

2.  Hammerslaugh  v,  Farrior,  95  N. 
Car.  135. 

3.  Swearingen  v.  Mount  Pleasant 
Bank,  13  Ohio  207 ;  Neidenberger  v. 
Campbell,  11  Mo.  359. 

4.  Swearingen  v.  Mount  Pleasant 
Bank,  13  Ohio  207 ;  Johnson  xk  Mullin, 
12  Ohio  14;  Hunt  v.  San  Francisco,  11 
Cal.  250. 

**  The  appellant's  counsel  contends 
that  where  a  verdict  on  issue  joined 
or  on  a  writ  of  inquiry  of  damages  is 
given  upon  several  counts,  one  or 
more  of  which  is  bad,  no  judgment  of 
the  finding  can  be  sustained  on  error; 
and  that  the  same  rule  obtains  where 
judgment  is  entered  on  default  in  like 
cases    under  our  Practice   Act.    The 
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default  may  be  sustained  on  the  common  counts  although  the 
special  count  is  objectionable.* 

d.  Declaration  Necessary. — Judgment  by  default  cannot 
be  taken  against  the  defendant  until  a  declaration  has  been 
served  upon  him,  unless  statutes  provide  for  substitution  of  notice 
in  the  summons.* 


principle  is  unquestionably  true  in  the 
cases  of  verdict,  as  the  counsel  has 
shown  by  the  authorities  cited,  but 
this  doctrine  does  not  hold  in  regard 
to  judgments  where  the  law  deter- 
mines the  fact  and  the  amount  of  the 
recovery  on  default.  The  reason  of  the 
rule  contended  for  in  cases  of  verdict 
is  that  it  is  not  certain  upon  what  basis 
or  upon  which  of  the  counts  the  jury 
rests  its  finding.  For  all  that  appears, 
the  jury  may  have  found  its  verdict 
upon  the  bad  count,  and  thus  the  de- 
fendant may  be  compelled  to  pay  a 
judgment  based  upon  no  legal  cause 
of  action.  But  this  reasoning  does  not 
hold  where  the  law  itself,  upon  an  ad- 
mitted cause  of  action,  fixes  the  result. 

*  *  *  A  default  confesses  all  the  issu- 
able facts  of  the  several  causes  of 
action  counted  upon.  The  default 
amounts,  in  this  case,  to  a  confession 
of  indebtedness  for  the  causes,  and  on 
the  accounts,  alleged  in  the  complaint. 

♦  *  ♦  The  defendant  cannot  say,  in  an- 
swer to  or  avoidance  of  the  effect  of 
the  admission,  that  it  had  also  admitted 
an  indebtedness  for  a  cause  which  the 
law  did  not  recognize  as  a  sufficient 
basis  for  a  judgment."  Hunt  v.  San 
Francisco,  ii  Cal.  250. 

On  PromlMory  Notes. — Where  each  of 
two  promissory  notes  is  set  out  as  a 
distinct  cause  of  action,  a  motion  for  a 
judgment  by  default  must  be  granted 
on  one  of  the  notes  where  the  defend- 
ant answers  only  to  the  cause  of  action 
setting  out  the  other.  Curran  v. 
Kerchner,  117  N.  Car.  264. 

1.  Ford  r.  Baird,  2  Pin.  (Wis.)  243. 

Hoi.  Pros.— Where  the  plaintiff  de- 
clares on  a  promissory  note  with  com- 
mon counts  added,  a  not.  pros,  must  be 
entered  as  to  the  last  before  a  judgment 
by  default  can  be  entered  on  the  note. 
Moreland  r.  Ruffin,  Minor  (Ala.)  18. 

In  MlBiriiWilppl  a  judgment  by  default 
on  a  special  count  without  a  discontinu- 
ance on  the  money  counts  is  held  reg- 
ular. Soria  r.  Planters'  Bank,  3  How. 
(Miss.)  46. 

Whole  Declaration. — Where  a  demur- 
rer is  sustained  to  defendant's  answer  a 


judgment  by  nil  dicit  may  be  rendered 
on  the  whole  declaration.  Keeler  v, 
Campbell,  34  111.  287. 

a.  Rankin  v.  Crowill,  Minor  (Ala.) 
125. 

In  Missouri,  where  suit  is  brought 
in  the  Circuit  Court  upon  an  open  ac- 
count, nothing  under  the  statute 
(Wagn.  Stat.  1053,  k  ^o)»  short  of  a 
delivery  to  each  defendant  of  a  copy 
of  the  petition  or  of  the  account  with 
the  items  set  forth  is  sufficient  service 
to  authorize  final  judgment  at  the  re- 
turn term,  and  the  fact  that  of  two  or 
more  defendants  the  first  is  personally 
served  will  not  authorize  such  judg- 
ment against  a  subsequent  defendant 
on  proof  of  service  at  his  place  of 
abode,  etc. ;  and  it  makes  no  difference 
that  defendants  are  sued  as  a  firm. 
Clark  V,  Evans,  64  Mo.  258. 

m  Iowa  the  service  of  a  copy  of 
the  petition  with  the  notice  of  the 
proceeding  is  not  a  jurisdictional 
prerequisite,  and  its  omission  will  not 
entitle  a  party  to  have  the  default  set 
aside  without  an  affidavit  of  merits. 
Knapp  t'.  Haight,  23  Iowa  75. 

New  York. — In  Crouse  v.  Reichert, 
21  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  40,  where  a  complaint  was 
served,  together  with  attachment 
papers  issued  after  the  service  of  a 
summons  without  a  complaint,  it  was. 
held  that,  as  it  was  not  served  with 
the  summons,  nor  as  a  summons,  in 
the  case,  but  only  as  a  part  of  the 
papers  on  which  the  attachment  was 
issued,  i'^  would  not,  where  thereafter 
the  defendant  made  a  seasonable 
appearance  and  demanded  the  service 
of  a  copy  of  the  complaint,  which 
was  not  complied  with  by  the  plain- 
tiff, warrant  the  entry  of  a  judgment 
by  default  for  want  of  answer. 

Where  a  declaration  or  complaint 
is  served  upon  the  defendant  calling 
upon  him  to  plead  within  a  time  less 
than  that  limited  by  law,  he  is  under 
no  obligation  to  answer,  and  a  de- 
fault judgment  entered  against  him,, 
although  after  the  expiration  of  his. 
time  to  plead,  is  a  nullity.     Coon  v.. 
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AgaliMt  Oodefandant. — One  defendant  to  a  suit  cannot  take  a  judg- 
ment by  default  against  a  codefendant  without  a  cross  pleading 
stating  a  sufficient  cause  of  action.* 

e.  Filing. — The  declaration  must  be  filed  within  the  time 
required  by  law.* 

Altar  DtCftoit  Taken. — Where  the  defendant  is  allowed  to  come  in 
and  plead  after  a  default  is  taken,  he  is  bound  to  plead  although 
not  served  with  a  copy  of  the  declaration.* 


Noble,  2  How.    Pr.    (N.  Y.  Supreme 
Ct.)97. 

After  Default  Entered. — Where  a 
party  is  let  in  to  defend  after  a  de- 
fault the  plaintiff  is  not  obliged,  in 
the  absence  of  statutory  provision,  to 
serve  him  with  a  declaration  before 
taking  a  judgment  by  default.  Hitch- 
cock V.  Barlow,  2  Wend.  (N.  Y.)  628. 

1.  Cavin  v.  Williams,  8  Bush  (Ky.) 
545. 

And  proper  service  of  process  or  an 
appearance  to  the  cross  pleading  by 
the  defendant  thereto.  Cavin  v.  Wil- 
liams, 8  Bush  (Ky.)  345;  Anderson  v. 
Ward,  6  T.  B.  Mon.  (Ky.)  419;  Miller 
V.  Cravens,  2  Duv.  (Ky.)  246. 

2.  Alabama, — Elliott  v.  Smith,  i 
Ala.  74;  Wheeler  v,  Bullard,  6  Port. 
(Ala.)  352;  Benson  v.  Campbell,  6 
Port.  (Ala. )  455 ;  Ware  v.  Todd,  i  Ala. 
199;  Napper  v.  Noland,  9  Port.  (Ala.) 
218;  Price  V,  Chevers,  9  Port.  (Ala.) 
511;  Masterton  v,  Beasley,  i  Stew.  & 
P.  (Ala.)  247. 

Colorado,  —  Beckett  v.  Cuenin,  15 
Colo.  281. 

liiinois, — Woodruff  v.  Matheney,  55 
IlL  App.  350;  Maple  v,  Havenhill,  Vj 
111.  App.  311 ;  Pratt  v.  Grimes,  35  111. 
164;  Moody  V,  Thomas,  79  111.  274;  Press 
V.  Ridgway  Refrigerator  Mfg.  Co.,  37 
111.  App.  269;  Collins  V,  Tuttle,  24  111. 
623 ;  Herring  v.  Qtiimby,  31  111.  153. 

Michigan,  —  South  Bend  Chilled 
Plow  Co.  V,  Manahan,  62  Mich.  143. 

Mississippi. — Merritt  v.  White,  37 
Miss.  438. 

Pennsylvania, — Black  v,  Johns,  68 
Pa.  St.  83. 

Rule  to  Deelare. — Where  the  defend- 
ant has  duly  appeared  and  takes  a  rule 
against  the  plaintiff  to  declare  before 
the  end  of  the  term  next  following 
after  service  of  the  notice  of  the  rule, 
the  plaintiff  is  in  default  if  he  does  not 
declare  before  the  end  of  the  term. 
Dizen  v.  Bates,  7  Johns.  (N.  Y.)  537. 

In  such  case  the  rule  to  declare  ex- 
pires with  the  next  succeeding  term 
after  it  is  given,  or,  in  effect,  with  the 


final  adjournment  of  the  court,  when- 
ever that  may  take  place.  Koon  v. 
Moore,  19  Wend.  (N.  Y.)  95. 

S.  Hitchcock  v.  Barlow,  2  Wend. 
(N.  Y.)628. 

Hon  Pros. — Plaintiffs  who  have  failed 
to  declare  before  the  expiration  of  the 
rule  to  plead  are  liable  to  be  non- 
prossed where  they  have  failed  to  ob- 
tain an  extension  of  time  to  plead, 
although  all  the  defendants  have  not 
been  brought  in ;  and  there  seems  to  be 
no  distinction  whether  the  action  is  in 
contract  or  tort.  Shaw  v,  Colfax,  Col. 
&  C.  Cas.  (N.  Y.)  450.  So  one  of  two 
defendants,  under  a  statute  allowing 
**  either  party  "  to  bring  **  the  issue  "  to 
trial,  and  in  the  absence  of  the  other 
party  to  take  a  dismissal  of  the  com- 
plaint, verdict,  or  judgment,  as  the 
case  may  be,  may  bring  the  case  to 
trial  where  he  has  a  separate  and  dif- 
ferent defense,  and  take  a  judgment  of 
dismissal  by  default.  Gurnee  v.  Hoxie, 
29  Barb.  (N.  Y.)  547. 

Publication  of  Sniniiioiui. — Where  the 
statute  providing  for  publication  of 
summons  requires  the  complaint  to  be 
filed  before  the  publication  of  the 
summons,  a  judgment  by  default  taken 
on  a  complaint  filed  two  weeks  after 
publication  of  the  summons  is  void. 
Anderson  v,  Coburn,  27  Wis.  558. 

New  Tork. — ^The  mere  fact  that  a 
declaration  was  filed  de  bene  esse 
was  held  not  to  annul  the  plaintiff's 
right  to  take  a  judgment  by  default  on 
defendant's  failure  to  plead,  where  the 
defendant  has  indorsed  his  appear- 
ance on  the  capias.  Cook  v,  Tuttle,  2 
Wend.  (N.  Y.)  289. 

Pennsylyanla.  —  Under  the  Pennsyl- 
vania Act  of  1836  a  plaintiff  is  not  en- 
titled to  a  judgment  by  default  for  want 
of  appearance  unless  he  has  filed  his 
declaration  within  the  time  prescribed 
by  the  statute.  Kohler  v.  Lucken- 
baugh,  84  Pa.  St.  258. 

Bole  in  Miolilgan. — In  Michigan  a 
judgment  by  default  rendered  upon  a 
declaration  which  is  served  before  it 


6  Encyc.  PI.  A  Pr.- 
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Auxiliary  Initmineiit. — Where  a  written  instrument  is  required  to 
be  filed  with  the  declaration,  the  declaration  alone  will  not 
authorize  a  judgment  by  default.^ 

Waiv«r  of  OmiBsion  to  FUe. — Error  in  omitting  to  file  the  declara- 
tion or  complaint  may  be  waived  by  the  affirmative  act  of  the 
defendant.* 

flubteqnent  Filing. — Where  the  judgment  is  taken  before  the  decla- 
ration is  filed,  it  is  not  validated  by  subsequently  filing.* 

Before  Setom  Day. — The  plaintiff  cannot,  at  common  law,  take  a 
judgment  by  default  unless  he  files  his  declaration  before  the 
return  day.* 

At  Time  Summons  Issues. — But  the  filing  of  a  declaration  at  the  time 
summons  issues  does  not  preclude  the  plaintiff   from   taking  a 


is  filed  if.  invalid.  Ellis  v.  Fletcher, 
40  Mich.  321. 

Ru/e  to  Plead. — Or  upon  a  rule  to 
plead  which  is  entered  after  instead  of 
before  a  copy  of  the  declaration  is 
served.  Blanck  v.  Ingham  Circuit 
Judge,  44  Mich.  98. 

On  the  Same  Day, — But  when  both 
acts  are  done  on  the  same  day  and 
within  a  short  time,  and  the  defendant 
is  not  misled  by  the  omission  to  enter 
the  rule  until  after  service,  he  has  no 
right  to  have  the  declaration  stricken 
from  the  files.  Blanck  v.  Ingham  Cir- 
cuit Judge,  44  Mich.  98. 

1.  Lambert  v.  Jonte,  28  111.  App. 
591 ;  Collins  v,  Tuttle,  24  lU.  623. 

"Where  the  action  is  brought  upon 
a  written  instrument  the  statute  puts 
the  copy  of  that  instrument  in  the 
same  category  with  the  declaration, 
and  the  consequence  of  a  failure  to  file 
both  in  proper  time  is  expressly  de- 
clared to  be  the  same  as  of  failure  so 
to  file  the  declaration  where  the  action 
is  not  brought  upon  an  instrument  in 
writing."  Lambert  v.  Jonte,  28  111. 
App.  593. 

Filing  Auxiliary  Instmment. — Where 
the  plaintiff  is  required  to  file  the  in- 
strument in  writing  upon  which  the 
suit  is  based,  together  with  the  decla- 
ration to  authorize  a  judgment  hj  de- 
fault, it  includes  the  record  of  a  judg- 
ment upon  which  the  suit  is  brought. 
Lambert  v.  Jonte,  28  111.  App.  591; 
Jefferson  v,  Alexander,  84  111.  278. 
Compare  Hopkins  v.  Woodward,  75 
111.  65. 

2.  Maple  V.  Havenhill,  37  111.  App. 

3"- 

EStoppdl.  —  The  defendant  cannot 
take  advantage  of  his  own  fault,  and 
where  he  had  withdrawn   the  decla- 


ration and  papers  from  the  files  two  or 
three  weeks  before,  and  still  had  them 
in  his  office,  a  judgment  by  default  for 
want  of  a  plea  may  still  be  taken, 
although  no  declaration  be  on  file. 
Schultz  V.  Meiselbar,  144  111.  26. 
8.  Rankin  v.  Crowill,  Minor  (Ala.) 

Bole  to  Plea4. — Under  the  common- 
law  practice,  where  the  declaration  is 
not  filed  until  after  the  statutory  time 
a  judgment  by  default  cannot  be  en- 
tered until  a  rule  has  been  laid  upon 
the  defendant  requiring  him  to  plead. 
Pratt  V,  Grimes,  35  111.  164. 

4.  Vanormer  v.  Ford,  39  Leg.  Int. 
(Pa.)  180;  Dennison  v.  Leech,  9  Pa. 
St.  164;  Foreman  v,  Schricon,  8  W. 
&  S.  (Pa.)  43;  Black  v.  Johns,  68  Pa. 
St.  83;  Merritt  v.  White,  37  Miss. 438; 
Nelson  v.  Rogers,  41  Miss.  635. 

Entry  of  Appearance. — The  entry  of 
defendant's  appearance  by  consent 
does  not  authorize  a  judgment  by  de- 
fault against  him  without  filing  a 
declaration  the  required  period  before 
the  return  term  of  the  process.  Hoes 
V.  Van  Alstyne,  16  111.  38^. 

In  nilnoU  a  plaintiff  who  does  not 
file  his  declaration  ten  days  before  the 
term  is  not  entitled  to  a  default  at  that 
term.  The  defendant  may  appear  and 
apply  for  a  continuance  at  plaintiff's 
cost,  but  if  he  does  not  make  his  ap- 
plication the  case  should  be  continued 
under  the  general  rule  and  the  costs 
will  abide  the  final  result  of  the  suit. 
Collins  V.  Tuttle,  24  111.  623. 

Under  the  Practice  Act  of  1853  serv- 
ice of  a  declaration  and  rule  to  plead 
must  be  made  ten  days  before  the  term 
to  entitle  a  party  to  a  default  at  a  va- 
cation term.  Castle  v.  Judson,  17 
111.  381. 
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judgment  by  default  for  want  of  appearance.* 

/.  Copy  of  Complaint.— Where  a  copy  of  the  complaint  is 
required  to  be  served  with  the  summons,  a  judgment  by  default 
entered  on  the  summons  alone  is  void.* 

g.  On  Scire  Facias. — In  a  scire  facias  to  revive  a  judgment, 
where  the  defendant  fails  to  appear  within  four  entire  days  (ex- 
clusive of  an  intervening  Sunday)  after  the  return  day  a  judg- 
ment may  be  taken  by  default  without  filing  a  declaration.* 

h.  Replication. — Where  the  plaintiff  files  a  replication  to 
defendant's  plea,  filed  after  the  expiration  of  the  statutory  time, 
he  waives  his  right  to  insist  upon  a  default  taken  prior  thereto.* 

L  Effect  of  Irregularity. — A  judgment  by  default,  taken 
on  proper  service,  is  erroneous  where  no  declaration  has  been  served 
or  filed,*  but  not  ineffectual  or  void  until  set  aside  or  reversed 
on  appeal.* 

j\  On  Amendments — (i)  Material  Amendnunt, — A  judgment 
by  default  is  not  authorized  on  an  amended  declaration  or  com- 
plaint, materially  affecting  the  plaintiff's  cause  of  action,''  unless 


1.  Brobston  v.  Campbell,  5  W.  N. 
C.  (Fa.)  373. 

8«iYliig  DeQUratlon — New  Tork, — 
Where  there  is  no  positive  rule  of 
law  limiting  the  time  for  filing  and 
serving  the  plaintiff's  complaint  or 
declaration,  the  plaintiff  is  not  out  of 
court  if  he  does  not  declare  within  a 
year  after  the  defendant's  appearance, 
in  accordance  with  the  English  rule. 
A  judgment  bj  default  may  be  taken 
thereafter  on  proper  service  of  the 
declaration  and  failure  of  defendant  to 
plead.  Dole  v.  Young,  11  Johns.  (N. 
Y,)9o. 

8.  Southern  Pac.  R.  Co.  v,  Superior 
Ct.,  59Cal.  471. 

In  New  York,  where  no  complaint 
is  served  with  the  summons  the  plain- 
tiff by  default  is  limited  to  the  legal 
effect  of  his  allegations  as  well  as  by 
his  proofs.  Shields  v.  Clement,  12 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  506; 
Stevens  v.  New  York,  &f  N.  Y.  296; 
Weatherby  v.  Wood,  29  How.  Pr.  (N. 
Y.  Supreme  Ct.)  404;  Beach  v.  Cooke, 
28  N.  Y.  508;  Graham  v.  Read,  57  N. 
Y.  681;  Evans  v.  Burton,  42  Hun  (N. 
Y.)  652. 

8.  Forest  v.  Price,  37  N.  J.  L.  177. 
Otherwise  a  declaration  must  be  filed 
and  the  cause  proceeds  as  in  other 
cases.    Forest  v.  Price,  37  N.  J.  L.  177. 

4.  Philadelphia  t;.  Coulston,  118  Pa. 
St  542. 

Itastaiice. — So  where  trial  was  pro- 
ceeded with  and  verdict  had  it  was  held 
that  there  was  a  mutual  relinquishment 


of  the  judgment  and  an  authorization 
of  the  court  to  vacate  it  by  consent  of 
the  parties.  Philadelphia  v.  Coulston, 
118  Pa.  St.  542. 

5.  Maple  v.  Havenhill,  37  111.  App. 
311 ;  Benson  v.  Campbell,  6  Port. 
(Ala.)  455. 

6.  Maple  v.  Havenhill,  37  111.  App. 
311;  Mulford  V,  Stalzenback,  46  ill. 
303;  Buckmaster  v.  Carlin,  4  111.  104; 
Swiggart  v.  Harber,  5  111.  364;  Lyons 
V.  Cooledge,  89  111.  529;  Rockwell  v. 
Jones,  21  111.  279;  St.  Louis,  etc.. 
Coal,  etc.,  Co.  v.  Sandoval  Coal,  etc., 
Co.,  Ill  III.  32. 

Remand  to  Ck>mplet6  Record. — Al- 
though a  judgment  by  default  with- 
out a  declaration  is  irregular  on  a  writ 
of  error,  the  appellate  court  may, 
where  this  is  the  only  objection,  re- 
mand the  cause  to  enable  the  plaintiff 
to  obtain  leave  to  perfect  the  plead- 
ings and  have  a  trial  on  the  merits. 
Benson  v.   Campbell,  6  Port.   (Ala.) 

455- 

7.  Barber  v.  Briscoe,  8  Mont.  214; 
Brown  v.  Brown,  21  La.  Ann.  461 ; 
Hughes  V,  Harrison,  8  Mart.  N.  S. 
(La.)  298;  Ballio  v.  Prudhome,  8 
Mart.  N.  S.  (La.)  338;  Caldwell  v, 
Fales,  2  La.  130;  Allain  v.  Preston,  2 
La.  392;  Knight  v.  Knight,'  12  La. 
Ann.  59. 

Bill  of  Partloiilars.  —  On  appeal  a 
judgment  by  default  rendered   upon 

g leadings  containing  additional  items 
led  without  leave  of  the  higher  court 
is   erroneous   and    will   be    reversed. 
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the  amendment  is  served  upon  the   defendant  and  he  fails  to 
plead  thereto  within  the  statutory  time.* 

(2)  Immaterial  Amendment. — Where  the  effect  of  an  amend- 
ment is  merely  to  cure  a  defective  and  immaterial  statement  so 
as  to  give  it  the  appropriate  form,  no  service  of  the  amended 
pleading  is  required  to  authorize  the  judgment  by  default.* 

(3)  Supplemental  Complaint, — The  rule  in  respect  to  material 
amendments  applies  to  a  supplemental  complaint,  as  the  judg- 
ment by  default  must  conform  to  the  pleadings  of  which  notice 
is  given  to  the  defendant.* 

(4)  Prior  Entry  of  Default. — The  entry  of  default  on  the  failure 


Hannon  v,  Tallman,  i  Cine.  L.  Bull. 
(Ohio)  79. 

Clianglng  Caaae  of  Action.  —  So  a 
judgment  by  default  cannot  be  taken 
on  an  amended  declaration  changing 
an  action  brought  in  debt  to  one  of 
assumpsit.  U.  S.  Bank  v.  White, 
Wright  (Ohio)  574. 

Ex  parte  Amendment  doee  Not  ATOld 
Judgment. — But  the  failure  to  give  no- 
tice of  an  amendment  of  a  complaint 
made  ex  parte,  in  an  action  on  an  un- 
dertaking in  which  an  order  of  arrest 
was  issued,  was  held  not  to  avoid  the 
judgment  by  default  although  it  sub- 
stantially increased  the  amount  de- 
manded. It  was  an  irregularity  cor- 
rectible  on  motion,  not  affecting  the 
validity  of  the  judgment  until  set 
aside.  Carr  v.  Sterling,  114  N.  Y.  558. 

1.  Barber  v,  Briscoe,  8  Mont.  214; 
Leavenworth,  etc.,  R.  Co.  v.  Van 
Riper,  19  Kan.  J17 ;  Haight  v,  Schuck, 
6  Kan.  192;  Wilson  v,  Preston,  15 
Iowa  246 ;  Davis  v.  Davis,  8  La.  Ann.  91 . 

LonUdana. — Where  plaintiflP  prayed 
in  an  amended  petition  that  defendant 
might  be  ordered  to  declare  on  oath 
in  open  court,  on  a  day  to  be  fixed, 
whether  a  certain  account  was  not  cor- 
rect, a  j  udgment  by  default  cannot  be 
confirmed  on  the  day  after  the  filing  of 
such  petition  without  any  day  having 
been  fixed  for  defendant  to  answer  and 
without  answer  to  interrogatories. 
Davis  V.  Davis,  8  La.  Ann.  91. 

New  Parties  In  Partitlan. — In  an  action 
of  partition  the  bringing  in  of  new 
parties,  alleging  that  they  have  or  claim 
an  interest  in  the  subject-matter  of 
partition,  is  an  amendment  in  matter 
of  substance  requiring  service  of  the 
amended  complaint  upon  the  defaulting 
defendant.     Reinhart  v.  Lugo,  86  Cal. 

395-  ^       . 

ItL  Qoctment  Proceedlnfi. — In  eject- 


ment, after  the  plaintiff  has  entered  into 
the  consent  rules,  the  plaintiff  must 
serve  a  new  or  amended  declaration 
before  he  can  enter  a  judgment  by  de- 
fault Cushwa  V,  Cushwa,  9  Gill  (Md.) 
242. 

After  Demnrrer  Orermled. — A  judg- 
ment for  failure  to  answer  a  complaint 
which  is  amended  without  notice  to 
defendant  after  demurrer  is  overruled 
is  erroneous.  Tolmie  v.  Otchin,  1 
Oregon  95. 

Motion  to  Strike  out  Amended  Plead- 
ing.— The  hearing  and  denial  of  a  mo- 
tion to  strike  out  an  amended  petition 
impliedly  sustains  a  demurrer  to  the 
original  petition  on  file  and  authorizes 
the  trial  court  to  render  a  judgment 
by  default  against  the  defendant  on 
the  amended  petition.  McCollum  r. 
Lougan,  29  Mo.  451. 

General  Denial. — ^^Where  the  amend- 
ment to  the  plaintiff's  declaration  or 
complaint  does  not  change  the  issue, 
it  is  error  to  render  judgment  by  de- 
fault thereon  if  a  general  denial  to  the 
original  declaration,  etc.,  is  on  file. 
McC^uade  v.  Chicago,  etc.,  R.  Co.,  78 
Iowa  688. 

2.  King  V,  Goodson,  42  Tex.  81. 

B7  Nil  Dldt. — Where  an  amendment 
to  the  plaintiff's  pleadings  works  no 
substantial  alteration  in  the  original 
declaration,  a  judgment  by  nil  dicit  is 
authorized  although  they  are  not  filed 
afresh.  Northrop  v.    Flaig,  57   Miss. 

754- 

Not  In  Deflanlt. — When  the  amended 
pleading  does  not  materially  alter  the 
plaintiff's  case  or  affect  the  defend- 
ant's defense,  the  defendant  cannot  be 
adjudged  to  be  in  default  for  failure 
to  answer  it.  Cohen  v.  Hamill,  8  Kan. 
621. 

S.  State  V,  Jacksonville,  etc.,  R.  Co., 
16  Fla.  708. 
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of  a  party  to  answer  an  original  pleading  of  his  adversary  does  not 
conclude  his  right  to  answer  an  amended  pleading.^ 

(5)  Judgment  Not  Void. — The  allowance,  on  an  ^;r/ar/^  motion 
of  the  plaintiff,  of  an  amendment  to  a  complaint  increasing  the 
amount  claimed  is  irregular  and  vitiates  a  judgment  by  default 
rendered  thereon.*  But  the  irregularity  does  not  avoid  the 
judgment,*  which  stands  until  it  is  set  aside  or  amended.* 

(6)  After  Default  Taken.— Alttt  the  default  of  the  defendant 
has  been  taken  on  the  plaintiff's  oripnal  pleading  the  courts  will 
not  favor  applications  of  the  plaintiff  to  substantially  amend  the 
complaint,*  and  a  ruling  permitting  the  plaintiff  to  amend  his  peti- 
tion after  entry  of  defendant's  default  is  erroneous,*  unless  the 
default  is  first  set  aside  and  defendant  allowed  to  plead.'' 


1.  Reinhart  r.  Lugo,  86  Cal.  399. 

Bflbct  of  Amendment.  —  An  amend- 
ment in  a  matter  affecting  the  sub- 
stance of  the  original  pleading  opens 
the  default  thereon,  and  it  must  be 
served  upon  a  defaulting  defendant. 
Reinhart  v.  Lugo,  86  Cal.  395.  But 
it  does  not  operate  to  set  aside  a 
judgment  by  default  already  taken 
against  a  codefendant  not  defaulting. 
Loeber  v.  Moore,  20  D.  C.  9. 

2.  Carr  v.  Sterling,  114  N.  Y.  558; 
Mar  v.  State  Bank,  9  Ind.  233;  Bash 
V.  Van  Osdol,  75  Ind.  186. 

8tefciitor7  Arbitration  Bond. — In  an 
action  on  a  statutory  arbitration  bond 
it  was  held  to  be  erroneous  to  permit 
the  plaintiffs  to  amend  their  complaint 
by  inserting  the  amount  for  which  the 
award  was  confirmed  and  judgment 
thereon  rendered.  Bash  t\  Van  Osdol, 
75  Ind.  186. 

3.  Carr  v.  Sterling,  114  N.  Y.  558. 

4.  Carr  v.  Sterling,  114  N.  Y.  558. 
That  a  mere  irregularity  does  not 

avoid  a  judgment,  see  Tewett  v.  Crane, 
35  Barb.  (N.  Y.)2o8;Bcnseli;.  Lynch, 
44  N.  Y.  162. 

5.  Haggin  v,  Lorenz,  15  Mont.  312; 
Barber  v,  Briscoe,  8  Mont.  214;  Neid- 
enberger  v,  Campbell,  11  Mo.  359. 

An  Instance  of  an  Allowable  Amend- 
ment is  set  forth  in  Schuttler  v.  King, 
12  Mont.  149,  where  it  is  said  that 
when  an  amendment  is  made  to  a 
complaint,  in  an  action  upon  a  contract 
for  the  payment  of  money,  so  as  to  in- 
clude interest  upon  the  demand  to  the 
date  of  judgment,  and  judgment  is 
thereupon  taken  as  by  default  without 
further  service  upon  the  defendant, 
the  judgment  will  be  reduced  on  ap- 
peal to  conform  to  the  amount  stated 
in    the    summons,    although,   as    the 


court  held,  the  amendment  would  not 
have  been  material  if  it  had  not  ex- 
ceeded the  amount  stated  in  the  sum- 
mons. 

In  Ohio  it  was  held  that  if,  after 
default  for  not  answering,  a  petition 
was  found  defective  in  a  matter  which 
would  constitute  error  in  a  judgment 
rendered  thereon,  and  an  amendment 
is  allowed  on  application  to  the  court, 
the  plaintiff  cannot  have  immediate 
judgment,  but  must  wait  the  regular 
term  for  an  answer.  Mather  v.  Gallia 
Furnace  Co.,  i  W.  L.  M.  (Ohio) 
351. 

BUI  of  Partlcnlan. — An  amendment 
of  a  bill  of  particulars  attached  to  a 
complaint  taken  after  the  rendition  of  a 
judgment  by  default,  so  as  to  allow  a 
judgment  for  a  larger  amount  than  is 
claimed  in  the  original  cause  of  ac- 
tion, invalidates  the  judgment.  Co- 
lumbia County  V.  Branch,  31   Fla.  62. 

Declaration  Falling  to  State  Game  of 
Action. — Where  the  plaintiff's  declara- 
tions fails  to  state  a  cause  of  action, 
he  cannot,  after  defendant's  default, 
amend  by  restating  his  cause  of  action 
and  without  notice  take  another  judg- 
ment thereon.  Wood  v.  Nicolson,  43 
Kan.  461. 

Immaterial  Amendment. — A  plaintiff 
may,  however,  be  allowed  to  amend 
.the  record  and  pleadings  in  matters 
not  affecting  the  substantial  rights  of 
the  defendant  after  a  default  taken. 
Loringt'.  Wittich,  16  Fla.  617;  Mc- 
Laughlin V.  Wilks,  42  Mich.  553. 

6.  Tullis  V.  Scott,  38  Tex.  537. 

7.  Tullis  V.  Scott,  38  Tex.  537. 

Hew  PartieB. — A  subsequent  amend- 
ment of  plaintiff's  pleading,  bringing 
new  parties,  does  not  waive  the  de- 
fault where  it  does  not  in  any  manner 
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(7)  After  Record  Lost. — Where  the  plaintiff's  declaration,  com- 
plaint, or  petition  has  been  lost,  together  with  the  writ  of 
summons,  the  plaintiff  must  first  supply  the  record  by  a  proper 
proceeding  taken  on  notice  to  defendant,*  otherwise  his  judg- 
ment by  default  will  be  reversed  and  the  cause  remanded.* 

3.  Plaintiff '1  Affidavit^-When  BeqiUred  Jnriadietioiua. — Where  the  fil- 
ing  of  an  affidavit  is  a  statutory  requisite  to  the  rendition  of  a 
judgment  by  default  it  must  be  filed  at  the  same  term  or  the 
judgment  by  default  is  void.* 

VI.  Ektbt  of  Default — 1.  Simple  Defiaiilt— ^.  Necessity  and 
Purpose  of  Entry. — The  failure  of  the  defendant  to  appear  at 
the  required  time,*  or  to  plead  before  the  expiration  of  the  stat- 
utory period,  must  regularly  be  noted  and  entered  of  record  to 
authorize  the  rendition  of  a  judgment  by  default  thereon*  and  to 
preclude  the  defendant  from  the  interposition  of  a  defense  or  the 


affect  the  rights  of  parties.  McDonald 
T7.  Donaghue,  30  Iowa  568. 

Amendment  of  Writ.  —  But  where 
damages  in  an  action  on  contract  are 
awarded  in  excess  of  the  amount  laid 
in  the  writ,  the  plamtiff  may  be 
allowed  to  amend  the  writ,  even  after 
judgment  by  default,  so  as  to  cor- 
respond to  the  amount  awarded,  with- 
out an  order  allowing  the  defendant 
to  replead.  Fowlkes  v.  Webber,  8 
Humph.  (Tenn.)  533. 

1.  Brown  v.  King,  39  Mo.  380, 
where  the  court  said :  **  After  the 
destruction  of  the  papers  it  was  not 
sufficient  for  him  to  appear  in  court 
ex  parte  and  file  either  a  new  or 
amended  petition,  as  if  the  cause  was 
regularly  in  court.  When  the  petition 
was  lost  or  destroyed  the  defendant 
could  not  answer  or  make  his  defense ; 
and  the  record  could  only  be  supplied 
by  taking  the  requisite  legal  course 
for  that  purpose." 

8.  Brown  x\  King,  39  Mo.  380. 

8.  Walters.  Alexander,  2  Gill  (Md.) 
20^. 

minolB— Section  34, c.  79,  Rev.  Stat., 
which  provides  for  the  filing  of  an  affi- 
davit of  plaintiff's  claim,  does  not 
authorize  the  Circuit  Court  to  permit 
the  filing  of  such  an  affidavit  after  an 
appeal  taken  from  a  justice  so  as  to  con- 
fer upon  the  plaintiff  the  right  to 
a  default  against  the  defendant  and  dis- 
missal of  the  appeal  for  the  mere  want 
of  an  affidavit  of  merits.  Mason  v. 
Mandl,  24  111.  App.  154. 

In  Attaobment  Proceeding. — A  judg- 
ment by  default  rendered  upon  an 
attachment  issued  without  the  requisite 


preliminary  affidavit  is  void.  Manley 
V.  Headley,  10  Kan.  88. 

Rule  to  Show  Cause. — Where  an  affida- 
vit is  required  upon  a  rule  to  show 
cause  it  must  be  filed  upon  entering 
the  rule  in  order  to  authorize  a  judg- 
ment by  default.  Cooper  v.  Galbraith, 
24  N.J.  L.  219. 

In  Colorado,  unless  the  affidavit  is 
filed  by  a  party  to  the  suit  the  judg- 
ment by  default  is  void.  Everett  v, 
Connecticut  Mut.  L.  Ins.  Co.,  4  Colo. 
App.  509. 

In  Mloblgan  an  affidavit  of  nonap- 
pearance should  regularly  be  filed  be- 
fore a  default  is  taken,  but  it  is  not  a 
prerequisite  to  the  validity  of  the 
judgment  by  default,  which  will  not 
be  reversed  for  the  lack  of  it.  Cook 
V.  French,  96  Mich.  t^it^\  Bogue  v. 
Prentis,  47  Mich.  124. 

4.  Oudenarde  v.  Van  Bergen,  Col. 
Cas.  (N.  Y.)  47;  Jackson  v.  Smith,  i 
Johns.  Cas.  (N.  Y.)  106. 

5.  Crabtree  v.  Green,  36  111.  278; 
Lehr  v,  Vanderveer,  48  111.  App.  513; 
Piercy  v.  People,  10  111.  App.  221; 
Drake  v.  Duvenick,  45  Cal.  463 ;  Wool- 
eryv.  Grayson,  no  I  nd.  149;  Palmer 
V,  McMaster,  8  Mont.  186. 

Buffldenoy  of  Entry. — Where,  under 
a  statute  allowing  the  entry  of  a  de- 
fault in  vacation  and  judgment  thereon 
at  the  ensuing  term,  the  following  entry 
was  made :  "  Plaintiff  claims  judgment 
against  defendant  for  want  of  a  plea, 
Nov.  7,  1854,"  signed  by  the  counsel 
for  plaintiff  and  attested  by  the  clerk, 
the  court  said:  "Conceding,  for  the 
purpose  of  the  argument,  that  the  en- 
try upon  the  docket  which  is  copied 
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prosecution  of  other  measures  to  defeat  the  plaintiff's  action.* 

b.  Notice  to  Defendant. — The  power  of  a  trial  court  to  en. 
ter  a  default  is  derived  from  the  implied  consent  of  the  defend- 
ant,* and  accordingly  the  plaintiff  is  not  required,  unless  a  statute 
expressly  so  provides,  to  give  notice  to  the  defendant  in  order  to 
authorize  the  entry  of  a  simple  default,*  or  to  make  application 
for  a  judgment  thereon  * 

FnranipttoiL  on  Appeal. — Where  required  by  statute  the  notice  must 
be  given,  but  notice  will  be  presumed  on  appeal  unless  the  con- 
trary is  shown.* 


above  is,  although  signed  by  the 
plaintiff's  attorneys,  made  the  act  of 
the  clerk  by  his  attestation  of  it,  it  is 
clear  that  the  words  themselves  do  not 
amount  to  tne  entry  of  a  default.  The 
entry  is  not  that  a  default  had  taken 
place, or  that  the  defendant  had  failed  to 
plead,  but  that  plaintiff  claimed  judg- 
ment for  want  of  a  plea.  The  entry  is 
a  statement  of  the  claim  set  up  by  the 
plaintiff,  and  not  of  the  fact  that  there 
existed  a  default.  It  is  true  that  it  was 
shown  to  the  court,  at  the  time  when 
thejudgmentby  default  was  rendered, 
that  the  defendant  had  not  pleaded 
when  the  entry  was  made  upon  the 
docket;  but  that  cannot  sustain  the 
judgment,  because  it  is  only  the  fact 
that  an  entry  of  the  default  was  made 
before  the  defendant  had  pleaded 
which  will  authorize  a  judgment  by 
default  after  pleas  are  filed."  Woosley 
V,  Memphis,  etc.,  R.  Co.,  28  Ala. 
536. 

Against  Hiubaiid  and  Wife. — Where  a 
decree  is  rendered  against  joint  de- 
fendants— as  against  husband  and  wife 
on  foreclosure  of  a  mortgage — the  de- 
cision is  irregular  unless  the  default  is 
entered.  Malone  v,  Bosch,  104  Cal. 
6S0. 

On  Overmling  a  Demurrer. — The  en- 
try of  a  simple  default  upon  the  over- 
ruling of  a  demurrer  to  a  complaint  is 
not  essential  to  the  rendition  of  judg- 
ment thereon  against  the  defendant. 
It  is  not  a  **  judgment  upon  failure  to 
answer,*'  for  in  such  a  case  the  demur- 
rer is  deemed  an  answer.  Winter  v. 
Winter,  8  Nev.  129. 

In  BonUi  Carolina  the  statute  di- 
recting that  the  order  for  a  judgment 
by  default  be  indorsed  upon  the  com- 
plaint, and  that  **  no  execution  shall  be 
signed  on  judgments  obtained  by  de- 
fault in  any  other  manner,"  is  directory, 
and  a  failure  to  observe  this  law  does 
not  invalidate  a  judgment  otherwise 


regular.    Genobles  v.  West,  23  S.  Car. 

154- 

1.  Crabtree  v.  Green,  36  111.  279, 
where  the  court  said:  '* There  is  no 
rule  of  practice  better  or  more  firmly 
settled  than  that  it  is  error  to  assess 
damages  or  render  final  judgment 
without  an  issue  or  upon  a  default. 
When  a  defendant  fails  to  plead  ac- 
cording to  the  rules  of  practice  the 
plaintiff  may  take  a  default  and  have 
his  damages  assessed  and  a  final  judg- 
ment rendered.  «  «  «  Until  a  defend- 
ant fails  to  plead,  and  a  default  is 
entered,  he  has  the  right  to  interpose 
a  defense,  and  the  court  cannot  judi- 
cially know  that  he  does  not  intend  to 
make  a  defense.  The  object  of  de- 
faulting a  defendant  is  to  ascertain 
whether  he  has  a  defense,  and  if  he 
fails  to  defend  the  action,  the  default 
is  entered,  and  until  it  is  set  aside  he 
is  precluded  from  pleading,  and  is 
considered  as  confessing  the  cause  of 
action.  The  court  below  therefore 
erred  in  assessing  the  damages  and 
rendering  final  judgment  in  this 
case  without  defaulting  the  defend- 
ants." 

Anewer  FUed  before  Actual  Entry. — 
The  defendant  is  not  in  default  so  as 
to  authorize  a  motion  to  strike  out  an 
answer  unseasonably  filed  by  him  until 
his  default  is  noted.  Bowers  v.  Dick- 
erson,  18  Cal.  420. 

Effect  of  Entry. — An  entry  of  default 
and  a  subsequent  order  after  four  days 
in  term  to  make  it  absolute,  and  for  a 
reference  to  assess  the  damages,  is 
sufficient  to  maintain  a  judgment  with- 
out any  other  entry  of  appearance  of 
defendant  or  any  other  form  of  inter- 
locutory judgment.  Wilcox  V.  Sweet, 
24  Mich.  355. 

2.  Frothingham  v,  Dutton,  2  Me.  255. 

3.  McBrien  f.  Riley,  38  Neb.  561. 

4.  McBrien  v.  Riley,  38  Neb.  561. 

5.  Evans  v.  Young,  10  Colo.  325. 
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c.  Entry  Nunc  Pro  Tunc. — The  failure  to  enter  the  formal 
default  may  be  amended  in  the  trial  court  at  any  time  while  the 
proceedings  are  in  fieri}' 

d.  Effect  of  Failure  to  Enter.— Under  common-law  prac- 
tice, where  a  failure  to  enter  a  simple  default  is  affirmatively 
shown  by  the  record,  a  judgment  by  default  will  be  reversed  on  a 
writ  of  error,*  or  on  application  to  set  it  aside,*  unless  the  recitals 
of  the  decree  or  judgment  embodied  in  the  record  show  that  in 
fact  the  defendant  was  in  default,  in  which  case  the  decision  will 
be  sustained  on  appeal  or  error,*  and  the  failure  to  make  a  formal 
entry  of  default  will  be  regarded  as  a  merely  technical  and  harm- 
less error.* 

2.  Judgment  by  De&ult — a.  Necessity  and  Sufficiency  in 
General — 'Baaxj  by  Clwk. — A  judgment*  by  default  should  be 
regularly  entered  by  the  clerk,*  but  the  omission  to  enter  it  may. 


1.  Torr  V.  Torr,  20  Ind.  118;  Shaw 
V.  Binkard,  10  Ind.  237. 

On  Appeal  an  entry  nunc  fro  tunc 
may  be  presumed  to  have  been  made. 
Shaw  V.  Binkard,  10  Ind.  227. 

a.  Crabtree  v.  Green,  36  111.  278. 

On  Cross  Crnnplatnt.  —  Where  a  de- 
fendant has  been  defaulted  on  the 
complaint,  a  new  default  need  not  be 
entered  upon  a  cross  complaint  against 
him  bj  a  codefendant  setting  up  mat- 
ter apparent  upon  the  face  of  the  orig- 
inal complaint.  Pattison  v,  Vaughan, 
40  Ind.  253. 

In  Montana  it  is  held  that  to  sustain 
a  judgment  bv  default  under  code  pro- 
cedure it  must  be  shown  by  the  record 
that  the  default  was  dulj  entered 
against  the  defendant,  either  from 
the  minutes  of  the  court  or  from  the 
indorsement  by  the  clerk  upon  the 
back  of  the  complaint,  which  forms 
part  of  the  judgment  roll.  Palmer  v. 
McMaster,  8  Mont.  186. 

S.  No  New  Trial  for  Codefendant. — 
The  failure  to  enter  a  default  as  to  one 
defendant  is  not  good  ground  for  a 
motion  for  new  trial  made  by  another 
defendant  as  to  whom  a  joint  judg- 
ment was  entered.  Malone  v,  Bosch, 
104  Cal.  680. 

4.  Michael  v.  Mace,  137  111.  485; 
School  Directors  v.  School  Directors, 
73  111.  249;  Savage  v.  Berry,  3  III.  545 ; 
Grob  t^  Cushman,  45  111.  119;  Hardy 
T*.  Miller,  11  Neb.  398;  Thompson  v. 
Griffis,  19  Tex.  115. 

After  Denial  of  Motion  to  Quash. — 
Where  the  defendant  refuses  to  appear 
further,  after  the  denial  of  a  motion 
made  on  his  behalf  to  quash  the  sum- 
mons, it  is  unnecessary  to  enter  his 


default  in  order  to  authorize  a  judg- 
ment. McPherson  v.  Beatrice  First 
Nat.  Bank,  12  Neb.  202. 

WalTor  of  Omission. — Where  the  de- 
fendants are  shown  by  the  record  to 
have  consented  to  the  amount  found 
due  by  the  decision,  it  is  a  waiver  of 
failure  to  enter  a  default.  Jones  v. 
Null,  9  Neb.  61. 

An  Instance  of  a  Record  Insnfflelent 
to  show  that  one  of  the  defendants 
was  in  default  appears  in  Smith  v, 
Silvis,  8  Neb.  167,  the  recital  being  as 
follows :  *'  And  now  on  this  day  this 
cause  came  on  to  be  heard  before  the 
court  upon  pleadings  and  proof  in 
said  cause  contained,  and  the  court, 
after  hearing  the  evidence,  doth  find 
that  there  is  due  the  said  plaintiff.'* 

5.  Miller  v.  Miller,  33  Cal.  353 ;  Her- 
man V,  Santee,  103  Cal.  519;  Mont- 
gomery V,  Tutt,  II  Cal.  316;  Manville 
V.  Parks,  7  Colo.  128;  Woolery  v, 
Grayson,  no  Ind.  149;  Jones  v.  NuUj 
9  Neb.  61 ;  Proulx  v.  Stetson,  etc.. 
Mill  Co.,  6  Wash.  478. 

Recitals  Btifflclently  Showing  Default. 
— The  judgment  will  be  upheld  when 
it  appears  by  the  record  that  the  time 
for  answering  has  expired  and  that 
testimony  was  given  at  the  trial  as  to 
the  amounts  due  from  the  defendant 
to  the  plaintiffs.  Proulx  v.  Stetson, 
etc,  Mill  Co.,  6  Wash.  478. 

DefiEtnlt  Prematurely  Entered. — Where 
the  default  in  answering  is  entered  by 
the  clerk  prematurely  still  the  entry 
of  the  judgment  by  default  is  a  suffi- 
cient entry  of  the  default.  Kittle  v. 
Bellegarde,  86  Cal.  556. 

6.  Memphis,  etc.,  R.  Co.  v.  Dowdi  9 
Heisk.  (Tenn.)  179,  holding,  however, 
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in  a  proper  case,  be  supplied  nunc  pro  tunc.^ 

8ttl0t  OompUABM  with  Law. — To  authorize  the  entry  of  such  a  judg- 
ment all  the  requirements  of  the  law  must  be  substantially  com- 
plied with.* 

b.  Effect  of  Irregular  Entry.— Where  the  judgment  is 
irregularly  entered  contrary  to  -rules  of  practice  or  the  express 
provisions  of  a  statute,  it  may  be  reversed  in  the  appellate  court,* 
or  set  aside  on  due  application  to  the  trial  court,*  unless  the  de- 
fendant institutes,  subsequent  to  the  entry  of  judgment,  some 
proceeding  in  the  cause  which  raises  a  conclusive  inference  that 
the  irregularity  has  been  waived.* 


that  where  noted  on  the  docket  of  the 
trial  judge,  the  clerk's  failure  to  enter 
it  does  not  affect  the  validity  of  the 
judgment  entered. 

For  cases  where  an  application  to 
the  court  is  required,  see  infra,  XV. 
3.  Wkere  Application  must  be  Made 
to  the  Court. 

1.  Memphis,  etc.,  R.  Co.  v.  Dowd, 
9  Heisk.  (Tenn.)  179. 

Signature  of  Glexk. — The  failure  of 
the  clerk  to  sign  a  judgment  taken  by 
default  under  a  statute  requiring  it  is 
a  technical  irregularity  only,  not  in- 
validating the  judgment.  Jorgensen 
v.  Griffin,  14  Minn.  464;  Hotchkiss  v. 
Cutting,  14  Minn.  537. 

OonftmctloiiofEiUry.— Where  a  clerk, 
in  entering  up  a  decision,  uses  the 
word  "defendants,''  such  term  in- 
cludes those  only  who  were  served  or 
appeared,  where  some  of  the  code- 
fendants  have  not  appeared  or  been 
duly  served.  Dawson  v.  Bridges,  19 
111.  App.  280. 

8.  Alabama. — Woosley  i^.  Memphis, 
etc.,  R-  Co.,  28  Ala.  540. 

California. — Burt  v.  Scrantom,  i 
Cal.  416;  State  v.  Woodlief,  2  Cal. 
241 ;  Joyce  v.  Joyce,  5  Cal.  449;  Row- 
ley V.  Howard,  23  Cal.  402. 

Mississippi.  —  Burns  v.  Loeb,  59 
Miss.  168. 

Missouri. — Doan  v.  Holly,  27  Mo. 
256. 

Montana. — Palmer  v.  McMaster,  8 
Mont.  186. 

New  Tork.— Tyler  v.  ^tna  F.  Ins. 
Co.,  2  Wend.  (N.  Y.)  280. 

Pennsylvania. — Burt  v.  Kieper,  3 
Del.  (Pa.)  544;  Gottman  v.  Shoe- 
maker, 86  Pa.  St.  31;  Hutchinson  v. 
Woodwell,  107  Pa.  St.  509;  Strock  v. 
Com.,  90  Pa.  St.  275;  Knapp  v.  Duck 
Creek  Valley  Oil  Co.,  53  Pa.  St.  185. 

Wisconsin.  —  Dufur  v.  Ashland 
County,  88  Wis.  574. 


Void  OertULcate  of  Beryloo. — A  clerk 
has  no  authority  to  enter  a  default 
of  a  defendant  upon  a  void  certificate 
of  service  of  summons.  Reinhart  v. 
Lugo,  86  Cal.  ^95. 

3.  Burt  V.  Scrantom,  i  Cal.  416; 
Burns  v.  Loeb,  59  Miss.  168 ;  Doan  v. 
Holly,  27  Mo.  256. 

Nonoompllance  with  Rule  of  Court. — 
Thus,  where  a  suit  was  brought  to  re- 
cover a  claim  not  evidenced  by  writing, 
and  a  rule  of  court  required  that  the 
plaintiff's  affidavit  must  set  forth  a 
"brief"  of  the  claim  before  he  could 
call  upon  the  defendant  for  an  affidavit 
of  defense,  a  judgment  by  default,  for 
want  of  an  affidavit  of  defense,  without 
such  brief  was  held  erroneous.  Burt 
V.  Kieper,  3  Del.  (Pa.)  544. 

AffldaTlt  In  Suit  on  Bond. — So  where,  in 
a  suit  on  a  bond,  the  plaintiff  did  not, 
as  the  rules  of  court  required,  file  with 
his  declaration  an  affidavit  "stating 
the  amount  he  verily  believed  to  be 
due,"  or  file  with  his  prcecipe  a  refer- 
ence to  the  place  where  the  bond  could 
be  found,  as  required  by  rules  of  court, 
the  judgment  was  reversed  as  erro- 
neously entered.  Strock  v.  Com.,  90 
Pa.  St.  275. 

4.  Doan  v.  Holly,  27  Mo.  256;  Burt 
V.  Kieper,  3  Del.  (Pa.)  544. 

Premature  Entry  of  Judgment.  — 
Where  a  judgment  by  default  is  en- 
tered before  the  expiration  of  the  time 
to  plead,  it  is  an  error  which  may 
be  raised  on  appeal,  and  , which  will 
operate  to  reverse  the  judgment. 
Burns  v.  Loeb,  59  Miss.  167,  reversing 
Winston  v.  Miller,  12  Smed.  &  M. 
(Miss.)  550,  where  it  was  held  that 
such  a  judgment  would  not  be  reversed 
on  appeal  because  the  defendant 
ought  to  have  applied — but  did  not — 
during  the  term  for  an  order  vacating 
the  judgment  and  for  leave  to  plead. 

5.  Burns  v.  Loeb,  59  Miss.  167. 
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Immaterial  Begnlations  and  Trifling  Variations. — The  failure  of  the  rec- 
ord to  show  full  compliance  with  immaterial  or  merely  technical 
regulations  will  not  invalidate  the  judgment,*  nor  will  an  unsub- 
stantial variation  from  the  statutory  requirements.* 

Judgment  Srroneoni  but  Hot  Void. — And  where  a  substantial  provision 
of  the  statute  is  not  complied  with,  the  judgment  by  default  may 
be  erroneous  merely  and  not  void.* 

vn.  Ik  What  Coubt  a  JuDomirT  bt  Dbfattlt  kat  be  Revdebeb 
— ^Legal  Tribunal. — A  judgment  by  default  must  be  rendered  by  a 
legal  tribunal  duly  organized*  and  in  session,  unless  statutes 
otherwise  provide.* 


1.  Calvert  v.  Calvert,  15  Colo.  390. 
Defect  In  Order  for  PnbUcatlon. — ^The 

omission  in  an  order  for  publication 
of  the  summons  to  direct  a  copy  of 
the  summons  to  be  deposited  **  forth- 
with "  in  the  post  office,  as  the  statute 
requires,  docs  not  invalidate  the  judg- 
ment by  default.  Calvert  v.  Calvert, 
15  Colo.  390. 

Inaccurate  Becital. — A  judgment  en- 
try which  recites  a  default  against  A 
(when  in  fact  there  had  been  appear- 
ance but  no  answer)  and  a  verdict 
against  B,  and  then  judgment  against 
both,  though  informal  was  held  good 
and  valid.  Kansas  City  First  Nat.  Bank 
V.  Landis,  3-1  Mo.  App.  441,  where  it  was 
said  :  "This  judgment,  however,  though 
informal  in  some  immaterial  matters, 
is  yet  a  good  and  valid  judgment 
against  both  defendants.  It  would 
have  been  more  strictly  correct  to  re- 
cite, in  the  judgment  against  Landis, 
that  the  allegations  stood  confessed  as 
to  him  for  want  of  answer  rather  than 
default  (for  he  did  appear),  still  the 
error  was  unsubstantial.  It  would,  too, 
have  been  well  to  have  stated  in  the 
record  that,  as  the  action  was  on  a 
promissory  note,  the  court  thereupon 
assessed  the  damages  as  against  said 
defendant,  Landis,  at  the  amount  of 
principal  and  interest,  etc.,  yet,  al- 
though this  does  not  very  definitely 
appear,  the  result  is  the  same.  Landis 
did  not  answer  and  the  judgment 
is  against  him  for  the  amount  of  the 
note  and  interest." 

2.  An  Order  fbr  PabUcation  need  not 
literally  follow  the  statute,  where  it 
substantially  complies  with  the  re- 
quirements, in  order  to  validate  the 
judgment  by  default.  Calvert  v,  Cal- 
vert, 15  Colo.  390. 

8.  Withont  Notice. — A  judgment  by 
default  entered  without  notice  where 
the  defendant  is  entitled  to  it  is  not 


void,  but  is  reversible  as  erroneous. 
Schobacher  v.  Germantowi*  Farmers' 
Mut.  Ins.  Co.,  59  Wis.  86. 

Entry  by  Attorney. — The  entry  of  a 
judgment  by  default  by  an  attorney, 
where  the  rules  require  that  it  should 
be  taken  in  open  court,  renders  it  void- 
able only,  not  void.  Brundred  v. 
Egbert,  164  Pa.  St.  615. 

4.  Norwood  v,  Kenfield,34Cal.  329; 
Trobock  v.  Caro,  60  Cal.  301 ;  Murne 
V.  Schwabacher,  2  Wash.  Ter.  130. 

*'It  is  absolutely  essential  to  the 
validity  of  a  judgment  that  it  be  ren- 
dered by  a  court  of  competent  juris- 
diction, at  the  time  and  the  place  and 
in  the  form  prescribed  by  law.'*  Nor- 
wood V.  Kenfield,  34  Cal.  329. 

5.  Lowber  v.  New  York,  5  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  325. 

After  Change  of  Venue. — A  court  to 
which  the  trial  of  a  cause  in  equity  has 
been  changed  cannot  render  a  legal 
judgment  by  default  against  a  defend- 
ant who  did  not  apply  for  the  change. 
Holland  v,  Johnson,  80  Mo.  34. 

A  judgment  by  default  against  a 
defendant,  rendered  in  a  court  to  which 
the  venue  had  been  changed  by  stipu- 
lation between  the  plaintiff  and  inter- 
veners only,  is  erroneous.  Talpey  v. 
Doane,  3  Colo.  22. 

Where  a  motion  to  change  the  venue 
is  granted  pending  the  filing  of  an 
answer,  a  motion  for  a  default  cannot 
be  made  in  the  court  where  the  pro- 
ceeding originated,  after  the  time  to 
plead  has  expired.  Wormley  v^  Car- 
roll Dist.  Tp.,  45  Iowa  666. 

Where  a  defendant  was  ruled  to 
answer  a  cross  complaint  of  a  code- 
fendant  before  a  change  of  venue  was 
granted,  the  mere  fact  that  the  change 
of  venue  had  been  granted  does  not 
invalidate  a  default  t&en  against  him 
in  the  court  where  the  action  was  orig- 
inated, the  venue  not  having  been 
68  Volume  VI. 


of  Jiidg:meiit  by  Deftinlt.     DEFA  UL  TS.       By  Defitnlt  and  by  HU  Didt. 


vnL  FoBM  OF  Judgment  by  Default — 1.  In  General. — The  form 
of  the  judgment  by  default  should  substantially  comply  with  the 
approved  forms.* 

ibn  itomoniiduii.' — A  mere  memorandum  is  insufficient,  as  '*  judg- 
ment given  by  default  by  order  of  the  court."* 

iBterloevtary  «r  Final. — A  judgment  by  default  is  interlocutory  or 
final.^ 

2.  When  by  De&nlt  and  When  by  Nil  Dioit — a.  In  General — 
By  Delknlt. — A  judgment  by  default  can  strictly  be  rendered  where 
a  statute  has  not  altered  the  nomenclature  of  the  common  law 
and  where  the  defendant  has  failed  to  enter  an  appearance  in 
the  action.* 

By  HU  Wdt. — ^Where  the  defendant  has  entered  a  general  apr 
pearance,  but  has  failed  to  plead,  the  technical  form  of  the  judg- 
ment  is   by  nil  dicit  and   not  by  default.*     And  a  judgment  by 


perfected.     Snyder  v.  Bunnell,  64  Ind. 

403- 

Rule  In  Kansas. — In  Kansas  no  judg- 
ment by  default  can  legally  be  rendered 
in  the  court  of  a  justice  of  the  peace 
when  the  action  is  not  founded  on  a 
written  instrument.  Zeigler  v.  Os- 
bom,  23  Kan.  467. 

Oliance  of  Venue  after  Defiiult  Entered 
— Granting  a  change  of  venue  after 
the  entry  of  a  default  does  not  affect 
the  jurisdiction  of  the  court  to  which 
the  cause  is  removed,  and  it  cannot  be 
reviewed  on  appeal.  Joerns  v.  La 
Nicca,  75  Iowa  705. 

1.  Hoehne  v.  Trugillo,  i  Colo.  161. 

Loidstana. — Section  12  of  article  4  of 
the  Constitution  of  181 2,  and  section 
70  of  the  Constitution  of  1845,  which 
require  the  judges  of  all  courts,  as 
often  as  it  may  be  possible  to  do  so,  in 
every  definitive  judgment,  to  refer  to 
the  particular  law  in  virtue  of  which 
such  judgment  may  have  been  ren- 
dered and  in  all  cases  to  adduce  the 
reasons  on  which  their  judgment  is 
founded,  do  not  apply  to  an  order 
making  final  a  judgment  by  default. 
Hughey  v,  Barrow,  4  La.  Ann.  248. 

A  Judgment  Hlsl  against  a  default- 
ing party  must,  like  a  judgment  final, 
be  for  a  sum  certain.  Drane  v.  King, 
21  Ala.  556;  Lindsay  v.  State,  15 
Ala.  43. 

A  judgment  nisi  on  a  forfeited  bond 
which  recited  that  the  defendant  to 
secure  whose  appearance  such  bond 
was  executed  *'  being  called,  came  not, 
but  made  default,"  without  specifying 
the  particular  charge  that  he  was 
called  to  answer,  was  held  fatally  de- 
fective, and  a  judgment  final  rendered 


thereon  erroneous.  Lindsay  v.  State, 
15  Ala.  ^ 

But  where  the  precise  amount  of  re- 
covery can  be  ascertained  without  re- 
sort to  any  extraneous  fact,  it  is  suffi- 
cient.    Drane  v.  King,  21  Ala.  556. 

2.  Hoehne  v,  Trugillo,  i  Colo.  161. 

Defianlt  for  Want  of  Plea.  —  Where 
the  trial  of  a  cause  is  postponed  on 
defendant's  motion  on  condition  that 
unless  he  pay  the  costs  within  a  required 
time  the  plaintiff  may  enter  judg- 
ment, the  judgment  in  such  case 
should  be  entered  and  record  made 
up  in  the  usual  form  of  a  judg- 
ment by  default  for  want  of  plea. 
Booth  V.  Whitby,  5  Hill  (N.  Y.)  446. 

Joint  Jodgment. — A  joint  judgment 
against  two  defendants,  one  upon  nil 
dicit  and  the  other  upon  verdict,  is 
regular  and  valid.  Weaver  v,  Cren- 
shaw, 6  Ala.  874. 

S.  Smith  V.  Vanderhorst,  i  McCord 
(S.  Car.)  328. 

It  Is  Interlocutory  where  a  further 
reference  or  writ  of  inquiry  is  required 
to  ascertain  the  amount.  Smith  v, 
Vanderhorst,  i  McCord  (S.  Car.)  328. 

It  Is  Final  where  it  fixes  the  amount 
of  damages  without  the  necessity  of 
further  proceeding.  Smith  v.  Van- 
derhorst, I  McCord  (S.  Car.)  328. 

A  Statement  of  tlie  Amount  due 
plaintiff  in  an  interlocutory  judgment 
by  default  is  irregular,  but  does  not  in- 
validate the  entry,  as  it  is  mere  surplus- 
age. Blount  V.  Gallaher,  22  Fla.  92; 
Coons  V.  Harllee,  17  Fla.  484. 

4.  Grigg  V,  Gilmer,  54  Ala.  430; 
Holzman  v.  Martinez,  2  N.  Mex.  271 ; 
Mason  v,  Germaine,  i  Mont.  263. 

5.  Alabama. — Grigg  v.  Gilmer,   54 
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nil  dicit  is  the  proper  judgment  to  render  after  the  plea  of  the 
defendant  has  been  stricken  out*  or  where  his  plea  is  subse- 
quently withdrawn.* 

Ho  mfCnronoo  in  BiEwt. — There  is,  however,  no  material  distinction 
between  a  judgment  by  nil  dicit  and  a  judgment  by  default  in 
their  effect,  operation,  and  the  principles  applicable  thereto,^  and 
of  course  a  judgment  by  default  or  by  nil  duit  is  in  no  instance 
proper  where  issues  have  been  joined.*  While  the  rendition  of  a 
judgment  by  default  is  technically  error  after  the  appearance  of 
the  defendant  *  it  will  not  suffice  to  authorize  a  reversal  of  the 
judgment.  • 


Ala.  430;  Stewart  v,  Goode,  29  Ala. 
476. 

Colorado — Wilcox  v.  Field,  i  Colo. 
3;  McNasser  v.  Sherry,  i  Colo.  la; 
Creiphton  v.  Kerr,  i  Colo.  509. 

Illinois. — Fanning  v.  Russell,  81 
111.  398. 

Indiana, — Rhoades  v.  Delaney,  50 
Ind.  468. 

Mississippi. — Gwin  v,  Williams,  27 
Miss.  332. 

Montana. — Mason  v,  Germaine,  i 
Mont.  263. 

New  Mexico. — Holzman  v,  Mart- 
inez, 2  N.  Mex.  271. 

Pennsylvania. — Dodg^on  v,  Grei- 
ner,  11  W.  N.  C.  (Pa.)  498. 

DiBtlncttons. — *'A  judgment  by  de- 
fault is  either  by  nihil  dicit^  where  the 
•defendant  appears  but  says  nothing,  or 
by  non  sum  informatus.  Judgment 
by  default  is  either  for  want  of  any 
plea  at  all,  or  want  of  a  plea  adapted 
to  the  nature  of  the  case.  «  «  «  A 
judgment  by  default  is  interlocutory 
or  final.  Where  the  action  sounds  in 
damages,  as  in  assumpsit,  covenant, 
trover,  trespass,  etc.,  the  judgment  is 
interlocutory  that  the  defendant  ought 
to  recover  his  damages,  leaving  the 
amount  of  them  to  be  afterwards  as- 
certained. After  an  interlocutory  judg- 
ment a  writ  of  inquiry  of  damages  is 
in  general  awarded,  directing  the 
sheriff,  by  the  oath  of  twelve  honest 
and  lawful  men,  diligently  to  inquire 
into  the  damages  and  return  the 
inquest  into  court."  Falken  t'.  Hous- 
atonic  R.  Co.,  63  Conn.  258,  ^i»o//»^ 
Tidd's  Pr.  166. 

Prior  to  Other  Proceodlngi.  —  Where 
the  defendants  appear,  but  fail  to 
plead  or  demur  within  the  time  re- 
quired by  law»  an  interlocutory  judg- 
ment, called  a  judgment  of  nil  dicit ^ 
must  be  rendered  against  them  be- 
fore   other     proceedings    are    taken 


in  the  case.  Wilcox  v.  Field,  i 
Colo.  3. 

1.  Cooper  V.  Buckingham,  4  III.  546. 

2.  Kennedy  v.  Young,  25  Ala.  563. 
Withdrawal  of  Appearance. — Where 

the  defendant  appears  and  subse- 
quently withdraws  his  appearance, 
making  "no  further  defense,"  nil 
dicit  is  the  proper  judgment.  Sum- 
merlin  V.  Dowdle,  24  Ala.  428. 

Motion  to  Qnaah. — When  there  has 
been  an  appearance,  and  a  motion  to 
quash  the  summons  as  irregular  is 
overruled,  if  no  further  defense  is 
made  a  judgment  nil  dicit  is  proper. 
Eaton  V.  Harris,  43  Ala.  491. 

3.  Winn  V.  Levy,  2  How.  (Miss.) 
902. 

A  judgment  by  nil  dicit  is  in  all  but 
name  a  judgment  by  default.  So, 
after  discussing  the  case  in  which  it  is 
rendered,  the  court  proceeds  to  say: 
**This  clearly  implies  that  had  there 
been  no  appearance  the  judgment 
would  have  been  one  of  default,  and 
distinguishes  this  kind  of  judgment  by 
default  for  nonappearance  from  those 
judgments  by  default  after  appearance, 
either  in  person  or  by  attorney,  by  nil 
dicit  or  non  sum  informatus.^*  Carter 
V.  Daizy,  42  Miss.  501. 

That  a  judgment  by  default  against 
a  defendant  for  failure  to  answer  is 
substantially  identical  with  a  judg- 
ment nil  dicit y  see  also  Manvifle  z\ 
Parks,  7  Colo.  128;  Wilbur  v.  May- 
nard,  6  Colo.  485. 

4.  Instance. — Where  a  defendant  ap- 
peared and  answered  in  an  action  be- 
fore a  justice  of  the  peace,  his  failure 
to  appear  on  the  day  to  which  the 
cause  was  adjourned  did  not  constitute 
technically  a  default.  Douglass  v. 
Langdon,  29  Iowa  245. 

5.  Elyton  Land  Co.  v.  Morgan,  88 
Ala.  434. 

6.  Elyton  Land  Co.  v.  Morgan,  88 
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Judgment  Takes. 


WtMng  Delbalt  and  Snbititnting  Oonftfiton. — A  defendant  may  waive  a 
judgment  by  default  and  substitute  a  judgment  by  confession.^ 

6,  Under  Statutes. — Under  statutory  and  code  provisions 
the  judgment  by  default  is  often  applied  generally  to  judgments 
taken  either  on  the  defendant's  failure  to  plead  or  to  appear.* 

S.  Judgment  Taken  in  Defendant's  Absence. — It  is  sometimes 
of  importance  to  determine  whether  a  judgment  taken  against  a 
defendant  who  has  appeared,  but  in  his  absence,  is  equivalent 
to  a  judgment  by  default,  so  as  to  authorize  a  motion  to  set  aside 
under  statutes  applicable  to  such  judgments. 


Ala.  454;  Atlantic  Glass  Co.  v.  Paulk, 
83  Ala.  404. 

HazmlesB  Error. — So  a  judgment  by 
default  where  the  recitals  show  that  a 
judgment  by  nil  dicit  should  have 
been  rendered — as  on  demurrer  over- 
ruled— ^will  be  regarded  as  a  clerical 
misprision,  and  the  irregularity  is  not 
available  on  error  to  the  defendant, 
since  it  cannot  prejudice  him,  although 
it  might  prejudice  the  plaintiff.  At- 
lantic Glass  Co.  V,  Paulk,  83  Ala.  404. 

And  in  an  action  against  several  de- 
fendants, two  of  whom  are  not  shown 
to  have  been  served  with  process  and 
who  did  not  appear,  a  judgment  by  de- 
fault against  them  will  be  regarded  as 
a  mere  clerical  misprision  and  may  be 
amended  in  the  appellate  court  on  the 
payment  of  costs  by  appellant.  NeflP 
r.  Edwards,  81  Ala.  247. 

1.  Clammer  v.  State,  9  Gill  (Md.) 
279. 

2.  PennsylTania. — "The  words 
•judgment  by  default*  I  understand  in 
the  sense  ascribed  to  them  in  our 
books  of  practice.  There  may  be  a 
judgment  for  default  of  appearance 
and  a  judgment  for  some  default  after 
appearance.  In  actions  commenced 
by  summons,  if  the  writ  has  been  duly 
served,  according  to  the  Act  of  the 
20th  of  March,  1724-25,  and  the  defend- 
ant fails  to  appear,  the  plaintiff  may 
file  a  common  appearance  for  the 
defendant  and  take  judgment  by  nihil 
dicit y  which,  in  contemplation  of  law, 
is  a  judgment  for  a  default  after  appear- 
ance; or,  without  filing  a  common 
appearance,  he  may,  according  to  the 
settled  practice,  take  judgment  for  de- 
fault of  appearance,  which  is  the  first 
and  real  default  of  the  defendant.  But 
if  the  defendant  appears  in  person  or  by 
attorney  the  plaintiff  cannot,  of  course, 
take  judgment  by  default,  unless  the 
defendant  should,  after  his  appear- 
ance, fail  to  comply  with  some  rule  of 
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practice  or  some  rule  of  court  specially 
taken  against  him.  At  this  point  the  2d 
section  of  the  Act  of  the  28th  of  March,. 
1835,  applies,  which  allows  the  plain- 
tiff, under  certain  restrictions,  notwith- 
standing the  defendant's  appearance  by 
an  attorney,  to  enter  a  judgment  by 
default,  unless  the  defendant  shall  file 
an  afiidavit  of  defense,  setting  forth 
the  nature  and  character  of  the  same.*^ 
Barbe  v.  Davis,  i  Miles  (Pa.)  122. 

In  Virginia,  where  a  judgment  is- 
rendered  without  the  appearance  of 
the  defendant  it  is  classified  as  a  judg- 
ment by  default  within  the  meaning  of 
Code  Va.  (in  force  1861),  c.  181,  ^  5,  p. 
681.    Davis  V.  Com.,  16  Gratt.   (Va.> 

134- 

Thus  a  judgment  stating  that  the 
defendants  "were  solemnly  called,, 
and  not  appearing,  on  motion,"  etc.» 
is  a  judgment  by  default;  although 
it  is  stated  at  the  foot  of  the  judg- 
ment that  **on  motion  of  defendants 
the  execution  on  this  judgment  is  sus- 
pended for  sixty  days  upon  the  execu- 
tion of  a  suspending  bond,"  etc. 
Goolsby  V,  Strother,  21  Gratt.  (Va.> 
107. 

In  Wert  Virginia  all  judgments  ren- 
dered without  the  entry  of  an  appear- 
ance by  the  defendant  are  classed  as 
judgments  by  default  within  the  mean- 
ing of  §  5,  c.  134,  of  the  code,  1868. 
Peerce  v,  Adamson,  20  W.  Va.  59; 
State  V.  Slack,  28  W.  Va.  372 ;  Forest 
V,  Stephens,  21  W.  Va.  316. 

But  a  judgment  rendered  against  the 
defendant  after  withdrawal  of  his  plea 
is,  in  West  Virginia,  neither  a  judgment 
by  default  nor  by  confession.  Holli- 
day  V,  Myers,  11  W.  Va.  276;  Carlon 
V.  Ruffner,  12  W.  Va.  297. 

It  is  a  judgment  rendered  upon  proof 
of  the  cause  made  to  the  court  without 
issue  joined  between  the  parties  then 
before  the  court.  Carlon  v:  Ruffner, 
12  W.  Va.  297. 
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DEFA  UL  TS,     When  De&olto  may  be  Taken. 


In  Hebraika  the  words  '^  in  his  absence/*  in  a  statute  allowing  such 
judgments  to  be  set  aside  on  appropriate  application,  are  held 
equivalent  to  nonappearance  in  the  action,  and  the  statute  ap- 
plies only  where  the  judgment  is  one  by  default.* 

In  Kaniaa,  however,  the  opposite  is  held,  and  "  absent  *'  is  consid- 
ered as  meaning  **  not  actually  present  at  the  time  of  the  trial."* 

IX.  Separate  Suits  Reqitise  Sepabate  Jxtdgmekts.— Where  dis- 
tinct suits  are  brought,  separate  judgments  by  default  must  be 
rendered  therein,  although  the  suits  arise  out  of  the  same  subject- 
matter  and  the  parties  are  identical  in  all,*  unless  they  are 
consolidated.* 

X.  Tdce  Whek  Dsfattlts  kat  be  Taxeh— 1.  Simple  Defiaiilt.— 
The  entry  of  the  simple  default  of  the  defendant  is  not  authorized 
except  when  made  at  the  time  and  in  the  mode  provided  by  law.* 


1.  Strine  f .  Kaufman,  12  Neb.  423. 

Wbere  Hot  Apidioable. — Accordingly, 
where  the  defendant  has  made  appear- 
ance, joined  issue,  and  the  case  has 
been  continued,  he  is  not  within  the 
contemplation  of  the  statute.  Strine 
V.  Kauftnan,  12  Neb.  423,  where  it  was 
said  :  **  We  are  *  «  «  inclined  to  hold, 
as  claimed  by  counsel  for  the  defend- 
ant in  error,  that  the  word  *  absence  * 
as  here  used  is  equivalent  to  nonap- 
pearance to  the  action.  In  this  we 
are  supported  by  Worcester,  who,  in 
his  unabridged  dictionary,  adopting 
the  definition  of  Burrill,  says :  *  ab- 
sence *  in  law  means  *  nonappear- 
ance. '  The  plaintiff  in  error  there- 
fore was  not  absent  in  the  legal  sense 
of  the  word.  In  obedience  to  the 
command  of  the  summons  he  had  ap- 
peared ;  he  was  not  in  default ;  he  was 
In  court,  although  not  personally 
present,  and  therefore  not  within  the 
contemplation  of  the  section  under 
which  he  seeks  relief." 

a.  Covart  iy.  Ha8kins,39  Kan.  571. 

So  it  was  said  in  Covart  v.  Haskins, 
39  Kan.  571,  after  making  the  distinc- 
tion in  the  text:  ** The  phraseology 
of  the  statute  concerning  appearance 
and  absence  has  some  significance.  It 
is  provided  in  the  matter  of  service  if 
the  defendant  *fail  to  appear'  judg- 
ment shall  not  be  rendered  for  a  larger 
amount  than  is  indorsed  on  the  sum- 
mons. (Justices*  Code,  §  II.  See  also  ^ 
163. )  In  subdivision  2  of  section  1 13  it  is 
provided  that  a  judgment  may  be  ren- 
dered dismissing  the  action  when  the 
plaintiflP  *  fails  to  appear*  at  the  time 
specified  in  the  summons  or  within  an 
hour  thereafter  or  upon  adjournment. 
Section   114,   immediately  following. 


provides  *when  judgment  has  been 
rendered  in  defendant's  absence  it  may 
be  set  aside,'  etc.  We  must  believe 
that  *  absence '  has  a  different  or  at 
least  a  more  limited  meaning  than  the 
words  *fail  to  appear;'  for  it  is  not 
deemed  sufficient  to  state  generally 
if  the  party  fail  to  appear  the  action 
pending  will  be  dismissed,  but  it  is 
specified  if  he  fail  to  appear  at  a  par- 
ticular time,  naming  it,  then  in  that 
event  judgment  of  dismissal  will  be 
rendered.  From  these  sections  cited 
and  others  we  must  believe  that  the 
phrase  'failed  to  appear'  is  used  in 
our  statute  as  equivalent  to  *  default.' 
There  is  a  plain  difference  in  meaning 
between  'default'  and  'absence,'  de- 
fault signifying  that  there  has  not  been 
an  appearance  at  anv  stage  of  the  ac- 
tion by  the  party  in  default,  while  'ab- 
sence *  means  that  the  party  was  not 
present  at  a  particular  time,  naming 
it.  '  Default,'  as  used  in  our  statutes, 
is  the  antithesis  of  'appearance,' 
while  'absence'  is  the  opposite  of 
*  appearance  at  a  specified  time.*  We 
hold  that  *  absence,'  as  used  in  section 
114,  means  a  failure  of  the  parties  to 
appear  at  the  trial  upon  which  a  j  udg- 
ment  is  rendered."  Covart  v,  Has- 
kins, 39  Kan.  571. 

8.  Louisville,  etc.,  R.  Co.  v,  Mc- 
Collister,  66  Miss.  106. 

4.  Louisville,  etc.,  R.  Co.  v,  Mc- 
CoUister,  66  Miss.  106.  See  supra^ 
III.  2.  Against  Whom. 

5.  Mordant  v.  Niles,  i  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  300;  Lacher  v. 
Will,  6  Wis.  282. 

Bpeolal  Rule  of  Court. — A  trial  court 
has  power  to  make  a  special  rule  modi- 
fying the  time  prescribed  by  a  general 
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2.  Judgment  by  Defeult— tf.  The  General  Rule.  — Like- 
wise, the  rendition  and  entry  of  a  judgment  by  default  must  be 
had  within  the  time  required  by  the  statutory  provisions  or  the 
rules  of  court  not  in  conflict  therewith,*  otherwise  it  is  irregu- 
lar*    See  tn/ra,  XVIII.  Application  for  Relief  from  Defaults. 


rule  for  making  absolute  the  default 
taken.  Howard  r.  Tomlinson,  27 
Mich.  168. 

mdilgan.  —  In  Wyandotte  Rolling 
Mills  Co.  V.  Robinson,  34  Mich.  428 
(1876),  affirmed  Kegel  t'.  Schrenkhei- 
sen,  37  Mich.  174,  it  was  held  that  the 
Superior  Court  of  Detroit  had  no  au- 
thority under  the  statute  to  provide 
by  rule  not  approved  by  the  Supreme 
Court  for  defaulting  a  defendant  sued 
by  declaration  within  ten  days  after 
service. 

1.  Dougherty  v.  St.  Vincent's  Col- 
lege, 53  Mo.  579;  Merchants*  Ins.  Co. 
V.  Simmons,  10  Wend.  (N.  Y.)  561; 
Arden  v.  Rice,  Col.  &  C.  Cas.  (N.  Y.) 
313 ;  Beeler  v,  Huddleston,  3  Coldw. 
(Tenn.)  201;  Findlay  v.  Johnson,  i 
Overt.  (Tenn.)  344;  McKay  v.  Bar- 
low, 4  Tex.  App.  Civ.  Cas.,  %  299; 
Bagley  v,  Spruill,  i  Tex.  Unrep.  Cas. 
277. 

In  Mteebmant  Proceediiig. — The  ren- 
dition of  a  judgment  in  an  attachment 
proceeding  wherein  the  court  has 
jurisdiction  of  the  property  only,  but 
not  of  the  person,  at  a  time  not  au- 
thorized by  statute,  is  erroneous  but 
not  void.  Morey  v,  Hoyt,  62  Conn.  554. 

LonlsUoia. —  It  cannot  be  taken  in 
Louisiana  before  the  eleventh  day 
after  service  of  the  citation.  Taney  v, 
Meilleur,  35  La.  Ann.  117. 

Mtmttclimetts — Action  to  Complete 
Record. — In  Massachusetts  the  Supe- 
rior Court  is  authorized  by  the  rules, 
upon  petition  of  a  party  to  an  action 
pending  therein,  and  upon  notice  to 
the  adverse  party,  to  order  the  record 
of  a  former  action  between  the  same 
parties  to  be  completed  and  the  judg- 
ment by  default  therein  made  up  and 
entered;  the  judgment  when  so  re- 
corded takes  effect  from  the  date  of  the 
original  judgment.  But  the  clerk  had 
no  power,  without  a  special  order  of 
the  court,  to  make  up  and  enter  the 
judgment  in  the  former  action  unless 
the  necessary  papers  were  filed  within 
six  months  after  the  judgment  by 
default.    King  xk  Bumham,  129  Mass. 

598. 

As  Set-off. — A  judgment  by  default 


so  perfected,  although  twenty  years 
after,  and  after  the  commencement  of 
a  pending  action,  can  be  introduced  as 
a  set-off  therein,  since  no  new  judg- 
ment is  rendered,  but  the  evidence  of 
a  judgment  already  rendered  merely 
perfected.  Parker  v.  Rugg,  9  Gray 
(Mass.)  209. 

In  PennsylTanla  the  Procedure  Act 
of  May  25,  1887,  P.  L.  271,  authorizes 
the  filing  and  service  of  the  statement 
of  claim  with  the  writ  or  at  any  time 
thereafter,  and  judgment  may  be 
entered  for  want  of  a  sufficient  affidavit 
of  defense  after  fifteen  days*  ser\ice  of 
the  statement,  and  at  any  time  on  or 
after  the  return  day,  Weigley  v.  Teal, 
125  Pa.  St.  499;  and  under  section  5,  P. 
L.  271,  judgment  may  be  entered  by 
the  prothonotary,  not  in  term  time,  for 
want  of  an  affidavit  of  defense,  on  the 
prtecipe  of  plaintiff's  attorney,  if  no 
affidavit  of  defense  has  been  filed  within 
fifteen  days  after  notice  of  the  filing  of 
plaintifTs  statement,  if  the  rules  of 
court  so  provide.  Tobyhanna,  etc.. 
Lumber  Co.  v.  Home  Ins.  Co.,  167  Pa. 
St.  231 ;  Oswego  River  Pulp  Co.  v. 
Delaware  Water  Gap  Pulp  Co.,  10  Pa. 
Co.  Ct.  Rep.  312. 

2.  AfterDeolaratlonFUed.— Where  the 
judgment  could  not  have  been  legally 
rendered  until  the  expiration  of  three 
days  after  the  time  prescribed  by  the 
statute  for  the  filing  of  a  declaration, 
making  the  seventh  day  of  the  court 
the  earliest  time  when  the  judgment 
could  be  taken,  a  judgment  by  default 
rendered  on  the  fourth  day  of  the  term 
was  declared  illegal  and  reversed. 
Pruit  V.  Clack,  9  Port.  (Ala.)  286. 

Pending  Stay  of  Proceedings.  —  The 
entry  of  a  judgment  by  default  pend- 
ing a  stay  of  proceedings  is  a  mere 
irregularity  and  does  not  render  the 
judgment  void  although  the  entry  be 
by  the  clerk  in  vacation,  but  it  may 
be  set  aside  or  reversed  on  appeal. 
Egan  V.  Sengpiel,  46  Wis.  703. 

In  Lonisiana  a  default  can  be  con- 
firmed only  after  the  expiration  of 
the  full  prescribed  delay.  Taney  v. 
Meilleur,  35  La.  Ann.  117;  Hall  v. 
Mulholland,  3  La.  113;  Johns  v.  Boyle, 
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Preiiimption  on  Appeal. — But  on  appeal,  where  the  record  does  not 
show  affirmatively  the  contrary  a  judgment  by  default  will  be 
presumed  to  have  been  rendered  seasonably.* 

*.  Elapsed  Time. — Judgment  by  default  cannot  therefore  be 
entered  until  the  period  prescribed  by  law  has  expired.*  See 
tn/ray  XIV.  Premature  Entry  of  Default. 

c.  On  Cause  Called  Irregularly.— A  judgment  by  default 
rendered  in  a  cause  called  up  out  of  its  order  on  the  calendar  is 
regular  unless  the  defendant  shows  that  the  court  abused  its 
discretion  in  disregarding  the  order.^ 

d.  At  what  Term  and  Day  Thereof.— Where  the  defend- 
ant has  defaulted  in  appearance  or  pleading,  and  his  default  has 
been  duly  entered,  the  plaintiff  may  have  a  judgment  by  default 
taken  and  entered  thereon  as  a  matter  of  course,*  and,  in  the  ab- 
sence of  statutory  limitation,  at   any  time  thereafter*  and  the 


14  La.  268 ;  Fowler  v.  Smith,  i  Rob. 
(La.)  448;  Arthur  v.  Cochran,  12  Rob. 
(La.)  41;  Williams  v.  Dunn,  2  La. 
Ann.  806;  Deblanc  v,  Leblanc,  15  La. 
Ann.  224;  Webster  v,  Burke,  24  La. 
Ann.  137. 

The  days  required  to  elapse  must  be 
judicial  days.  Fowler  v.  Smith,  i 
Rob.  (La.)  448;  Hall  v.  Mulholland, 
3  La.  113;  Howard  v,  Havard,  3  La. 
115;  Gorham  v.  DeArmas,  7  Mart. 
(La.)  359. 

Previous  to  1853  the  delay  required 
to  elapse  between  the  default  and  the 
confirmation  was  three  days ;  now  it  is 
two,  and  it  may  be  confirmed  on  the 
third  day.  Taney  v.  Meilleur,  35  La. 
Ann.  117;  Ward  v.  Graves,  11  La.  Ann. 
116;    Johns  V,  Boyle,  14  La.  268. 

In  Taney  v.  Meilleur,  35  La.  Ann. 
117,  it  was  said  that  since  1853  a  de- 
fault can  be  confirmed  two  judicial 
days  after  it  is  entered.  The  law  does 
not  allow  the  defendant  the  third  judi- 
cial day  after  the  taking  of  the  default 
to  file  his  answer  unless  no  confirma- 
tion has  intervened.  A  judgment  by 
default  which  is  confirmed  on  the 
third  judicial  day  following  the  de- 
fault is  seasonably  rendered. 

Proof  of  Elapsed  Time, — The  dec- 
laration of  the  judge,  in  the  judgment 
confirming  a  default,  that  two  days  had 
elapsed  from  the  date  of  the  default 
does  not  make  proof  of  the  fact  when 
the  contrary  appears  from  the  minutes 
of  the  court.  Deblanc  v.  Leblanc,  15 
La.  Ann.  224. 

1.  Look  V.  Henderson,  4  Tex.  303. 

a.  Pruit  V.  Clack,  9  Port.  (Ala.)  286; 
Rather  v,  Owen,  i  Stew.  (Ala.)  38; 
Gwynn  v.    Weaver,    i   Stew.    (Ala.) 


219;  McElroy  v.  Dwight,  i  Stew. 
(Ala.)  149;  Merchants'  Ins.  Co.  v. 
Simmons,  10  Wend.  (N.  Y.)  561. 

Signature  of  Jadgment. — So,  although 
a  postea  may  be  filed  on  the  first  day 
of  the  term,  the  judgment  cannot  be 
signed  until  the  four  term  days  re- 
quired by  a  rule  of  court  have  expired. 
Orange  Bank  v.  Brown,  i  Wend.  (N. 
Y.)3i. 

8.  Mann  v.  Howe,  9  Iowa  546; 
Brenner  v.  Gundershiemer,  14  Iowa  82. 
See  further  the  article  Calendars 
AND  Trial  Dockets,  vol.  3,  p.  802. 

Soutli  Carolina. — Where  the  time  for 
answering  expires  after  the  day  fixed 
for  the  opening  of  the  Court  of  Com- 
mon Pleas,  but  before  such  court  is 
actually  opened,  the  case  may  be  put 
■upon  docket  No.  6  and  judgment  by 
default  taken  upon  the  call  of  that 
docket  on  the  first  day  of  the  term. 
McComb  V.  Woodbury,  13  S.  Car.  479. 

4.  Coolidge  v.  Cary,  14  Mass.  115. 
Beire  FaoUw  agalnrt  Ball. — Upon  a 

scire  facias  against  special  bail  he  ob- 
tained a  bail  piece,  arrested  his  princi- 
pal, surrendered  him  to  the  jailor,  and 
took  the  jailor's  receipt  for  his  body, 
and  gave  notice  thereof  to  the  attor- 
ney of  the  plaintiffs,  they  not  resid- 
ing in  the  county.  Notwithstanding 
all  this,  there  was  an  oflice  judgment 
upon  the  scire  facias  against  the  bail, 
and  he  not  appearing  to  defend  the 
case  at  the  next  term,  the  office  judg- 
ment was  confirmed.  It  was  held 
that  equity  would  not  relieve  the  bail. 
Allen  t/.  Hamilton,  9Gratt.  (Va.)  255. 

5.  Race  v.  Malony,  21  Kan.  31. 
Postponement  of  lUglits. — But  rights 

accruing  by  statute  at  a  defined  time 
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entry  may  be  made  at  any  term  of  the  court.^ 

e.  Nunc  Pro  Tunc. — Judgment  by  default  may  be  taken  as 

plaint  is  filed  after  the  return  term  it 
stands  on  the  file  duting  the  first  three 
days  of  the  next  succeeding  term,  and 
judgment  by  default  for  want  of  an 
answer  at  that  term  may  be  rendered ; 
and  if  judgment  is  not  rendered  at  the 
term  last  named,  and  there  is  no  answer 
filed  at  the  next  term  thereafter,  judg- 
ment may  then  be  taken  by  default. 
Brown  v,  Rhinehart.  112  N.  Car.  773. 

Maryland. — A  plaintiff  in  the  courts 
of  Baltimore  City  may,  under  the  Act 
of  1858,  c.  323  (in  force  1862),  obtain 
judgment  by  default  on  an  open  ac- 
count, verified  by  affidavit,  as  required 
by  that  act,  at  the  term  or  on  the  rule 
day  to  which  the  defendant  has  been 
summoned  and  failed  to  appear,  but 
the  court  cannot  at  the  same  term  ex- 
tend such  judgment  by  assessment  of 
damages  and  costs.  Mailhouse  v.  In- 
loes,  18  Md.  328. 

Ck>ntrayentlon  of  Btatnte. — The  entry 
of  final  judgment  at  the  same  term  at 
which  a  simple  default  is  taken,  in  con- 
travention to  the  terms  of  a  statute 
providing  that  it  shall  be  entered  at 
the  next  term  thereafter,  is  a  mere 
technical  irregularity  which  may  be 
corrected  without  notice.  Nave  v. 
Todd,  83  Mo.  601. 

In  lUatonzl,  in  counties  of  forty 
thousand  inhabitants  or  less,  under  the 
statutes  in  force  in  1873  ^^  Code  of 
Practice  did  not  authorize  a  judgment 
by  default  for  want  of  an  answer,  in 
suits  on  bills  in  chancery,  to  be  final 
at  the  return  term  of  the  summons 
without  the  consent  of  the  defendant. 
Dougherty  v.  St.  Vincent's  College, 
53  Mo.  579. 

On  Written  Instrument. — Where 
the  suit  is  founded  upon  a  written 
instrument  or  upon  a  judgment  of  a 
court  of  record,  and  the  demand  is 
ascertained  by  such  instrument  or  the 
record  of  such  judgment,  or  where  the 
suit  is  upon  an  open  account,  or  ac- 
count stated,  and  the  items  of  the 
account  are  set  forth  in  or  annexed  to 
the  petition,  and  the  defendant  be  per- 
sonally served  by  delivering  to  him  a 
copy,  a  final  judgment  may  be  ren- 
dered against  him  at  the  time  of  en- 
tering his  default  at  the  return  term. 
(See  2  W.S.  1053,  $$  o,  10.)  Dougherty 
V.  St.  Vincent's  College,  53  Mo.  581. 

In  Other  Cases. — But  in  all  other 
cases  not  provided  for  in  the  preced- 


after  the  entry  will  be  correspond- 
ingly postponed.  Perry  v.  Starke,  10 
Humph.  (Tenn.)  574. 

Louisiana. — Where  the  ten  days  al- 
lowed for  the  defendant  to  answer  in 
are  not  required  to  expire  before  the 
commencement  of  the  term  to  which 
he  is  cited,  as  soon  as  they  expire,  if 
the  court  is  in  session,  the  plaintiff 
may  proceed  to  take  judgment  by  de- 
fault if  the  answer  is  not  put  in. 
Maurin  v.  Dashiell,  14  La.  471. 

Poatponoment.  —  Unless  there  be  a 
sufficient  ground  for  its  postponement, 
as  a  prior  attachment  of  property  by 
other  creditors.  Coolidge  v.  Carey,  14 
Mass.  115;  Haynes  v,  Thom,  28  N.  H. 
386. 

Dlaaolntion  of  Attadiment.  —  But  if 
the  judgment  be  so  taken  more  than 
thirty  days  after  the  end  of  such  term, 
any  attachment  which  may  have  been 
made  by  virtue  of  the  original  writ 
will  be  ipso  facto  dissolved.  Haynes  v. 
Thom,  28  N.  H.  399;  Hackett  v,  Pick- 
ering, 5  N.  H.  24. 

Final  9X  End  of  Term. — After  the  lapse 
of  the  term  at  which  the  judgment  by 
default  was  entered  it  becomes  final 
and  absolute.  Henderson  v,  Gibson, 
19  Md.  234. 

1.  Race  V,  Malony,  21  Kan.  31. 

Walvar  by  Plaintiff.— So  the  plaintiff 
may  waive  his  right  to  enter  a  judg- 
ment by  default  upon  defendant's 
failure  to  appear  and  plead  at  the  re- 
turn term  and  take  a  valid  judgment 
by  default  at  a  subsequent  term.  Perry 
V,  Starke,  10  Humph.  (Tenn.)  574. 

Statntoxy  Regnlation. — Where  a  judg- 
ment by  default  cannot  be  taken  until 
the  term  succeeding  service  of  process 
it  cannot  be  taken  upon  appearance 
waiving  service.  Leopold  v.  Steel,  41 
111.  App.  17. 

Ai^K^m^ — Under  the  Revised  Code 
of  Alabama,  §§  2660,  2661,  2998  (in 
force  1869),  the  court  could  not  render 
judgment  by  default  at  the  first  term 
after  the  service  of  the  attachment. 
Standifer  v.  Toney,  43  Ala.  70. 

North  CaroUna. — Where  the  com- 
plaint has  been  filed  according  to  the 
provisions  of  section  206  of  the  code,  on 
or  before  the  third  day  of  the  term,  and 
the  defendant  has  failed  to  appear  and 
demur  or  answer  at  the  return  term, 
the  plaintiff  might  have  had  a  judg- 
ment by  default.     But  where  the  com- 
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of  the  term  when  the  default  was  entered.* 

/.  Where  Term  Not  Held.— Where  the  sumnnonsand  decla- 
ration are  filed  at  a  term  which  is  not  held  by  reason  of  the  ab- 
sence of  the  judge  a  judgment  by  default  may  nevertheless  be 
entered  at  the  next  succeeding  term.* 

g.  On  Return  Day. — Where  the  defendant  is  summoned  to 
appear  at  the  first  day  of  the  term  a  judgment  by  default  cannot, 
unless  a  statute  otherwise  provide,  be  taken  until  the  succeeding 
day,*  unless  the  summons,  although  served  the  required  number 


ing  sections,  in  those  counties  where 
there  are  only  forty  thousand  inhabit- 
ants or  less,  an  interlocutory  judg- 
ment taken  at  the  return  term  cannot 
be  made  final  at  that  term,  but  when 
taken  at  the  next  or  any  subsequent 
term  it  may  be  made  final  at  the  time 
it  is  rendered.  (2  W.  S.  1053,  §  11; 
1014,  §  5;  1039,  4  5.)  Dougherty 
V.  St.  Vincent's  College,  53  Mo.  579; 
Hopkins  v.  McGee,  33  Mo.  312. 

Trial  in  Causes  in  Counties  Hav- 
ing Over  Forty  Thousand  Inhabitants. 
— IJnder  section  3514,  Rev.  Stat.  Mo. 
(Practice  Act),  providing  that  in  all 
counties  having  over  forty  thousand 
inhabitants  actions  shall  be  triable  at 
the  return  term,  and  that  when  a  defend- 
ant makes  default  the  plaintiff  shall  be 
entitled  to  his  assessment  of  damages 
and  final  judgment  may  be  rendered 
at  the  term  at  which  the  default  is 
made,  all  actions  are  triable  at  the 
return  term,  and  if  default  be  made 
evidence  shall  be  heard  as  to  the 
amount  of  plaintiff's  claim  (when  it 
is  not  on  a  bond,  bill,  or  note,  etc.). 
Pueschal  v.  Haller,  22  Mo.  App.  539. 

In  New  Jersey,  where  the  plaintiff 
fails  to  take  his  judgment  by  default 
before  or  during  the  term  next  after 
the  defendant's  failure  to  plead,  he  can- 
not thereafter  have  such  judgment 
unless  he  first  rule  the  defendant  to 
plead.  Whitney  v.  Merchants'  Nat. 
Bank,  40  N.  J.  L.  481. 

And  where  he  becomes  entitled  to  a 
judgment  by  default  in  vacation  and 
omits  to  enter  the  same  until  after  the 
term  next  after  such  default,  he  cannot 
have  such  judgment  until  he  has  given 
thirty  days'  notice  to  the  defendant. 
Slack  V.  Reeder,  30  N.  J.  L.  348. 

1.  Haynesv.  Thom,  28  N.  H.  386; 
Hackett  v.  Pickering,  5  N.  H.  24. 

2.  Brient  v.  Waterfield,  5  Sneed 
(Tenn.)  537. 

8.  Reed  v.  Spayde,  56  Ind.  394; 
Mitchell  V.  McCorkle,  69  Ind.  184. 


On  First  Day  of  Term. — A  judgment 
by  default  taken  on  the  first  day  of  the 
term,  under  a  statute  providing  that 
**  on  the  second  and  each  succeeding 
day  of  the  term  the  court  shall  call  as 
many  of  the  causes  which  stand  for 
trial  at  such  term  for  issues  as  the 
business  of  the  court  will  permit,"  is 
erroneous.  Clegg  i\  Fithian,  32  Ind. 
90;  Reed  v,  Spayde,  56  Ind.  394. 

Before  Noon. — In  lo-wa^  in  the  absence 
of  a  rule  of  the  court  to  the  contrary, 
a  default  taken  before  noon  of  the  sec- 
ond day  of  the  term  is  premature 
(code,  4  3^5)  And  should  be  set  aside 
on  motion  made  before  that  time. 
Huebner  v.  Farmers'  Ins.  Co.,  71 
Iowa  30. 

In  TndlMia,  under  section  68  of  the 
Practice  Act,  2  Rev.  Stat.  1876,  p.  67, 
it  is  error  to  render  a  judgment  by 
default  on  the  first  day  of  a  term  of 
court,  and  the  error  is  such  as  will  sus- 
tain a  complaint  for  review.  Mitchell 
v.  McCorkle,  69  Ind.  184. 

In  Texas  the  Act  of  April  13,  1891, 
which  authorizes  a  judgment  by  de- 
fault to  be  given  on  the  second  day  of 
the  term  in  place  of  the  fifth,  is  not  in 
conflict  with  the  constitution.  Union 
Cent  L.  Ins.  Co.  v.  Lipscomb  (Tex. 
Civ.  App.  1894),  27  S.  W.  Rep.  307. 

In  Nebraska,  in  cases  brought  in 
the  County  Court  which  are  not  within 
the  jurisdiction  of  the  Justice  Court, 
where  no  answer  is  filed  on  or  before 
the  first  day  of  the  term  in  a  cause  to 
be  tried  at  such  term  the  plaintiff  is 
entitled  to  have  the  default  of  the  de- 
fendant taken  and  proceed  to  judgment 
on  any  succeeding  day  of  the  term 
upon  proving  his  damages.  Bond  v. 
Wycoff,  42  Neb.  215. 

In  Missonrl  the  rendition  of  a 
judgment  by  default  within  three  hours 
after  the  time  at  which  the  summons 
was  returnable  was  held  not  to  invali- 
date the  judgment.  Wise  v,  Loring, 
54  Mo.  App.  258. 
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of  days  prior  to  the  first  day  of  the  term,  is  made  returnable  at  a 
subsequent  day,  in  which  case  a  judgment  by  default  may  be 
entered  on  the  return  day.* 

A.  In  Vacation — ttmple  Defwlt.— The  entry  of  a  simple  default 
cannot,  at  common  law,  be  taken  in  vacation.* 

Time  to  Plead. — And  where  the  time  for  the  defendant  to  plead 
expires  in  vacation  the  plaintiff  must  await  the  convening  of  the 
court  at  term,*  unless  a  statute  alter  the  rule.* 

Deeliion  on  Defianlt. — Unless  by  statute  a  decision  cannot  be  ren- 
dered in  vacation  on  a  default.* 

General  Bole  in  Modem  Praetloe. — In  modem  practice  the  general  rule 
authorizes  the  entry  by  the  clerk  of  a  judgment  by  default  in 
vacation.® 


1.  Baltimore,  etc.,  R.  Co.  v.  Flinn, 


2  Ind.  App.  59;  Blair  f.  Man8on,9lnd. 
357;  Womack  v.  McAhren,  9  Ind.  6; 
Blair   v,   Davis,   9  Ind.  236;  Monroe 


V,  Paddock,  75  Ind.  422 ;  Kaufman  v 
Sampson,  9  Ind.  520;  Kaufman  v, 
Forchheimer,  10  Ind.  419;  Trittipo  v. 
Talbott,  13  Ind.  544. 

Wlien  Not  bo  Taken. — But  where  not 
actually  served  the  required  number 
•of  dajs  before  the  term,  it  was  held  that 
where  the  defendant  was  summoned  to 
appear  on  the  second  daj  of  the  term 
ja,  default  could  not  be  taken  until  the 
third  daj.  Macj  v.  Eller,  11  Ind. 
352. 

2.  Cook  V.  Forest,  18  111.  582. 

Attestation  as  to  Proot — In  Brander  v, 
Goodin,  6  La.  Ann.  521,  it  was  said  that 
where  a  judgment  by  default  was  con- 
firmed upon  testimony  sworn  to  before 
the  deputy  clerk,  but  his  attestation 
^oes  not  show  that  it  was  taken  in 
open  court,  it  is  liable  to  objection, 
but  the  objection  will  not  be  examined 
by  the  Supreme  Court  unless  brought 
before  it  by  bill  of  exceptions  or  in 
some  other  legal  manner ;  and  it  forms 
no  excuse  for  not  taking  the  bill  of 
exceptions  that  it  was  a  confirmation  of 
a  judgment  by  default,  as  the  defendant 
should  have  been  present  to  protect 
himself  from  the  effects  of  illegal  testi- 
mony. Quoted  in  Yorke  v.  Scott,  23 
La  Ann.  54. 

8.  Cook  V,  Forest,  18  111.  581. 

4.  Cook  V.  Forest,  18  111.  581. 

In  AlalMuna  rules  of  practice  pro- 
viding as  follows :  '*  Defaults  may  be 
entered  on  the  docket  in  vacation  which 
shall  relate  to  the  preceding  term,  and 
advantage  thereof  may  be  claimed  at  the 
next  term,'*  **  after  a  default  has  been 
-duly  entered  the  party  claiming  the 
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benefit  thereof  shall  not  be  bound  to 
receive  any  plea  or  pleading  of  the 
party  in  default"  were  construed  as 
follows :  **  We  think  that  th^  effect  of 
the  statute  and  rules  of  practice,  when 
construed  in  reference  to  each  other,  is 
that  a  defendant  may  plead  at  any  time 
before  the  default  is  entered ;  and,  on 
the  other  hand,  the  plaintiff  may  have 
the  default  entered  in  vacation  at  any 
time  after  the  failure  of  the  defendant 
to  plead  within  the  time  prescribed  by 
law  and  before  pleas  are  filed."  Woos- 
ley  V.  Memphis,  etc.,  R.  Co.,  28  Ala. 
536. 

In  Hassaclinsetts  a  consent  to  be 
defaulted  and  offer  of  judgment  under 
Gen.  Stat.,  c.  129,  §  62,  filed  by  a  de- 
fendant during  vacation  and  continu- 
ing on  file  until  the  next  term  of  the 
court  wherein  the  action  is  pending, 
takes  effect  on  the  first  day  of  the  term 
and  is  to  be  entered  of  record  as  of  that 
day.    Madden  v.  Brown,  97  Mass.  148. 

6.  Kirtley  v.  Marshall  Silver  Min. 
Co.,  4  Colo.  III. 

Oonstrnction  of  Statnte.— A  statute 
which  authorizes  the  entry  of  a  judg- 
ment by  default  in  term  time  does  not 
authorize  its  entry  in  vacation.  Piatt 
V.  Sickler,  3  Kulp  (Pa.)  519. 

6.  /n  re  Cook,  77  Cal.  225;  Case- 
ment V.  Ringgold,  28  Cal.  335 ;  Peck 
V.  Courtis,  31  Cal.  209;  Genella  v. 
Relyea,  32  Cal.  159;  McLaughlin  v. 
Doherty,  54  Cal.  519;  In  re  Newman, 
75  Cal.  213;  Sperling  v,  Calfee,  7 
Mont.  514;  Arden  v.  Rice,  Col.  &  C. 
Cas.  (N.  v.)  313. 

In  Wisconsin  final  judgment  after  de- 
fault cannot  be  rendered  by  the  clerk 
in  vacation.  He  can  only  enter  final 
judgment  in  vacation  in  the  cases  pro- 
vided for  by  section  13  of  chapter  102 
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i.  Where  the  Cause  Is  at  Issue.— Where  a  cause  is  at  issue 
the  default  of  the  defendant  cannot  be  entered  until  the  day  set 
for  trial.* 

Serriee  of  Kodee  of  Trial. — So  service  of  notice  of  trial,  where  such 
is  required,  must  be  strictly  proved  to  authorize  a  judgment  by 
default  for  nonappearance  at  the  trial.* 

j\  Continuance  of  Cause.— Where  by  statute  tjie  plaintiff  is 
entitled  to  a  default  the  court  cannot  refuse  it  and  continue  the 


cause. 
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of  the  Revised  Statutes.  Holmes  v, 
Lewis,  2  Wis.  83. 

In  Iowa,  where  the  clerk  made  a  judg- 
ment entry  after  the  rendition  of  a 
judgment  bj  default,  leaving  a  blank 
for  the  entry  of  the  amount  to  be  as- 
sessed on  the  promissory  note,  which 
was  the  basis  of  the  suit,  it  was  held 
that  the  filling  in  of  the  blank  in  vaca- 
tion rendered  the  judgment  irregu- 
lar only,  not  void,  and  that  it  was 
valid  on  collateral  proceeding.  Lind 
V.  Adams,  10  Iowa  398. 

1.  Norris  v.  Dodge,  23  Ind.  190. 

In  Qeotment  ProceedUiig,  where  a 
third  person  has  intervened  and  claimed 
title  no  writ  of  possession  upon  a 
judgment  by  default  taken  against  the 
tenant  can  issue  until  the  determina- 
tion of  the  controversy  between  the 
plaintiff  and  the  interpleading  defend- 
ant. Rollins  V.  Rollins,  76  N.  Car. 
364 ;  Rollins  v.  Bishop,  76  N.  Car.  268 ; 
Rollins  V,  Henry,  76  N.  Car.  269. 

Time  for  Hearing. — In  Virginia  Code 
1873,  c.  166,  §  6,  applies  to  judg- 
ments by  default,  and  perhaps  to 
decrees  on  bills  taken  for  confessed, 
and  not  where  the  defendants  appear 
and  answer ;  and  the  thirty  days  nec- 
essary to  elapse  in  order  to  ripen  a 
cause  for  hearing  on  its  merits  are 
thirty  days  from  the  service,  not  return, 
of  the  process.  Robinson  v.  Mays,  76 
Va.  708. 

In  LoulEtona,  where  a  default  has 
been  taken  against  the  plaintiff  on  his 
supplemental  petition  in  answer  to 
defendant's  reconventional  demand,  a 
judgment  cannot  be  rendered  thereon 
until  the  whole  case  is  tried.  Knight 
V.  Knight,  12  La.  Ann.  59. 

The  plaintiff  had  filed  a  supplemen- 
tal petition,  after  answer  and  reconven- 
tional demand  by  the  defendant.  A 
default  was  taken  on  the  supplemental 
petition,  which  was  afterwards  con- 
firmed ex  parte  uj>onthe  deposition  of 
a  witness  examined  under  commission. 


The  case  did  not  stand  fixed  for  trial 
at  the  time.  It  was  held  that  such  a 
proceeding  was  irregular  and  that  no 
judgment  should  have  been  rendered 
on  the  supplemental  petition  until  the 
whole  case  had  been  regularly  tried. 
Knight  V.  Knight,  12  La.  Ann.  59. 

2.  Cockshott  V.  London  General 
Cab  Co.,  26  W.  R.  31 ;  Potter  v.  Davi- 
son, 8  Abb.  Pr.  (N.  Y.  Supreme Ct.) 43. 

Plalntllf  t  Default. — And  where  the 
plaintiff  does  not  bring  the  cause  to 
trial  within  a  reasonable  time  the  de- 
fendant may  have  the  complaint  dis- 
missed for  the  default  and  enter  up 
judgment  for  his  costs.  Cusson  v. 
Whalon,  5  How.  Pr.  (N.  Y.  Supreme 
Ct.)  302;  Wright  V.  Swindon,  etc.,  R. 
Co.,  4  Ch.  Div.  164. 

Note  of  Issne. — And  a  note  of  issue 
placing  the  cause  on  the  calendar  must 
be  filed.  Browning  v.  Paige,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  489. 

Procedure. — ^The  plaintiff,  on  default 
of  the  defendant,  must,  beside  proof  of 
service  of  notice  of  trial,  also  prove  the 
essential  allegations  of  his  complaint 
denied  by  the  answer  of  the  defendant. 
Patten  v.  Hazewell,  34  Barb.  (N.  Y.) 
421.  Uncontroverted  allegations  need 
not  be  proved  except  as  to  amount  of 
damages.  Connoss  v.  Meir,  2  E.  D. 
Smith  (N.  Y.)  314. 

8.  State  V,  Posey,  17  La.  Ann.  252. 

Where  tlie  Canse  has  been  Continued 
the  continuance  must  be  set  aside  be- 
fore a  judgment  by  default  is  ren- 
dered, Gray  v.  Smith,  17  Tex.  389, 
and  notice  of  the  motion  to  set  aside 
must  be  duly  given  the  defendant. 
Mattoon  v.  Hinkley,  33  111.  208;  Mc- 
Kee  V,  Ludwig,  30  111.  28. 

FaUnre  to  Talra  Defiiiilt. — A  failure  to 
take  a  judgment  by  default  does  not 
work  a  discontinuance.  University  v, 
Lassiter,  83  N.  Car.  38. 

A  Consent  to  Adjourn  is  in  effect  a 
stipulation  to  try  the  cause  on  the  ad- 
journed day,  and  on  plaintiff's  failure 
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k.  Before  Magistrate— Hew  Hamed  in  sommou. — ^Where,  as  in 
cases  before  a  magistrate — ^as  a  justice  of  the  peace — ^a  writ  of  sum- 
mons is  returnable  at  a  defined  hour,  the  time  for  the  defendant 
to  appear  does  not  expire  until  the  beginning  of  the  following 
hour,*  and  a  judgment  by  default  prior  thereto  is  irregular.* 

After  Jvlidietion  Expired. — Where  the  jurisdiction  of  a  magistrate 
expires  at  a  defined  hour,  a  judgment  by  default  rendered  there- 
after is  void,*  unless  the  cause  is  continued  by  the  magistrate,  as 
it  may  be.* 

After  A4jonmment  withent  Day. — Where  a  case  is  adjourned  with- 
out day,  a  justice  of  the  peace  cannot  enter  a  judgment  by 
default  without  notice  to  the  defendant.* 

Deftbntt  ef  Beth  Fartiee. — Where  both  parties  default  before  a  justice, 
both  must  have  notice  of  the  time  fixed  for  trial,  in  order  to 
authorize  a  judgment  by  default.® 

/.  On  Scire  Facias  to  Revive. — ^At  oemmon  Law  the  plaintiff 

to  appear  defendant  maj  enter  his 
default  and  take  a  judgment  dismiss- 
ing the  complaint.  Brady  v.  Martin, 
19  Civ.  Pro.   Rep.  (N.   Y.  Citj  Ct.) 

134- 

In  Iowa  the  act  entitled  **an  act 
to  amend  section  1763  of  the  code  and 
amendatory  of  the  law  providing  when 
cases  in  courts  of  record  shall  be 
tried,"  approved  March  22,  1858,  was 
not  designed  to  continue  every  cause 
to  the  second  term  after  its  commence- 
ment, but  to  continue  the  trial  on  con- 
tested cases  and  not  those  in  which 
there  was  a  default  or  in  which  the 
whole  cause  of  action  was  admitted. 
Duncan  t/.  Hobart,  8  Iowa  337. 

1.  Brown  v.  Carroll,  16  R.  I.  608. 

2.  Brown  v.  Carroll,  16  R.  I.  608; 
Oaunt  V.  Perkins,  8  Oregon  355. 

PennaylTanla. — The  filing  of  an  affi- 
davit of  defense  by  the  defendant,  on 
the  morning  of  the  day  of  hearing  be- 
fore a  justice  of  the  peace,  does  not 
constitute  such   an  appearance  as   to 


prevent  the  entry  of  a  judgment  by 
default.  Elwood  Paper  Co.  v.  Raci- 
ziewicz,  16  Pa.  Co.  Ct.  Rep.  81. 

8.  Battin  v,  Daly,  i  Lack.  Jur.  (Pa.) 

56. 

Before  Aldennan. — Where  a  defend- 
ant appears  before  an  alderman  be- 
tween the  hours  stated  in  the  sum- 
mons and  waits  until  the  later  hour  is 
past  there  can  be  no  default.  Battin  v. 
Daly,  I  Lack.  Jur.  (Pa.)  56. 

4.  Crippen  v.  Byron,4  Gray  (Mass.) 

97  Justice  of  Peace. — And   it  is  no 

ground  for  arresting  judgment  in  a 
superior  court  that  a   justice   of  the 


peace  before  whom  the  action  was 
commenced  did  not  default  the  de- 
fendant at  once  on  his  failure  to  ap- 
pear, but  continued  the  case  and  there- 
bv.  increased  the  costs  of  witnesses. 
Cfrippen  v,  Byron,    4    Gray    (Mass.) 

314- 

Consent  of  Defendant. — A  judgment 
rendered  by  default  on  a  day  to  which 
the  cause  was  adjourned  by  a  justice  of 
the  peace  without  the  consent  of  the 
defendant  being  obtained,  as  is  required 
by  law,  is  absolutely  void.  Iowa  Union 
Telephone  Co.  v.  Boylan,  86  Iowa  90. 
See  article  Continuances,  vol.  4,  p. 
896. 

What  Time  on  tlie  AdJonmed  Day. — 
Where  an  adjournment  is  made  to  a 
certain  day,  judgment  by  default 
cannot  be  taken  until  the  usual  time 
of  closing  business  on  that  day, 
unless  a  certain  hour  is  fixed  for  hear- 
ing and  due  notice  thereof  given  to 
the  defendant.  Colescott  v.  Bonwill, 
4  Harr.  (Del.)  364. 

6.  Leslie  v.  Innes,  3  Pa.  Dist.  Rep. 
689;  Brown  v.  Hambright,  21  Pittsb. 
L.  J.  (Pa.)  105;  Bower  v.  Sturn,  i 
Lane.  L.  Rev.  (Pa.)  19;  Ackerman 
V,  Stoner,  7  Lane.  L.  Rev.  (Pa.)  73; 
Edwards  v.  Carr,  3  Kulp  (Pa.)  192. 

In  Pennsylvania  such  a  case  is  not 
affected  by  the  Act  of  March  22,  1877, 
which  requires  such  judgments  to  be 
entered  within  ten  days.  Leslie  v. 
Innes,  3  Pa.  Dist.  Rep.  689. 

Wliat  Notice  Beqnlred. — Notice  by 
mail  is  insufficient  unless  shown  to  be 
actually  received.  Leslie  v.  Innes,  3 
Pa.  Dist.  Rep.  689. 

e.  0'Malleyz;.Kerr,4Kulp(Pa.)86. 
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might  sign  judgment  by  default  immediately  on  a  return  of  scirf 
feci  or  two  successive  returns  of  nihily  and  sue  out  execution  with- 
out docketing  the  case  or  entering  an  order  for  that  purpose.* 

Kodern  Praetioe. — The  general  rule  now  is  that  where  a  party  has 
died  and  an  application  for  revival  of  the  action  is  made  in  the 
name  of  his  personal  representatives,  an  order  of  revival  must 
be  entered  and  served  as  a  summons,  and  a  rule  day  must  pass 
before  the  opposite  party  can  be  put  in  default.* 

m.  On  Motions — General  Term — ^Hew  York. — Where  the  applicant 
on  a  nonenumerated  motion  defaults  on  call  of  the  motion,  he 
may,  at  the  close  of  the  call  of  the  motion  list,  be  defaulted  and 
motion  dismissed  with  costs.* 

XL  TTpon  Honapfsa&avcb  of  DiRHBAKT — 1.  In  General.— 
Where  defendant  has  been  duly  summoned  the  plaintiff  is  author- 
ized to  enter  defendant's  default  upon  defendant's  failure  to  en- 
ter his  appearance  to  the  action  prior  to  the  expiration  of  the 
time  named  in  the  summons,  and  to  have  a  judgment  by  default 
rendered  thereon,  according  to  law.* 


1.  Piercy  %k  People,  lo  111.  App.  219; 
Rietzell  v.  People,  73  111.  416;  Lanier 
V.  Smyth,  2  Bailey  (S.  Car.)  359. 

In  nUnolB,  since  the  Act  of  March 
31,  1869,  a  return  of  one  nihil  is  suffi- 
cient. Piercy  v.  People,  10  111.  App. 
319. 

Scire  Facias  to  Revive. — Unless  statu- 
tory provisions  alter  the  law,  a  plain- 
tiflF  must  sue  out  a  writ  of  scire  facias 
to  revive  an  interlocutory  judgment  by 
default  where  he  delays  executing  a 
writ  of  inquiry  for  more  than  a  year. 
Bridges  v.  Adams,  33  Md.  580,  citing 
3  Tidd'sPr.  1103. 

3.  Hamilton  v.  Sals,  i  W.  L.  M. 
(Ohio)  403;  Heam  v.  State,  5  W.  L. 
J.  (Ohio)  511. 

Bj  Coiigent. —  Unless,  of  course,  the 
parties  consent  that  the  action  may 
stand  revived  at  the  time  of  the  mak- 
ing of  the  order.  Hamilton  v.  Sals,  i 
W.  L.  M.  (Ohio)  403. 

In  Ohio  a  judgment  cannot  be 
taken  by  default  at  the  return  term  of 
a  scire  facias  unless  a  rule  is  taken  for 
the  defendant  to  plead,  or  unless  the 
rules  of  court  provide  a  short  rule  to 
plead  at  the  return  term.  Heam  v. 
State,  5  W.  L.  J.  (Ohio)  511. 

Where,  on  a  proceeding  by  scire 
facias  to  revive  a  judgment  unaer  the 
Practice  Act  of  1831,  two  writs  were 
returned  nihil  at  the  same  term — one 
having  been  issued  in  vacation,  and 
upon  its  return  the  second  having 
been  issued  during  term,  returnable 
forthwith — and  judgment  was  taken  by 


default  at  the  same  term  to  which 
both  writs  were  returned,  it  was  held 
that  there  was  no  abuse  of  discretion. 
Knight  V.    Bunker,  7  Ohio  St.  77. 

In  Pennsylvania,  as  the  presump- 
tion is  of  a  service  on  the  return  day 
of  the  alias,  a  judgment  by  default  can- 
not be  taken  until  the  expiration  of 
ten  days  after  the  return  day,  although 
two  returns  of  nihil  have  been  made. 
Bloomsburg  Iron  Co.  tj.  Lance,  4  Del, 
Co.  Rep.  (ra.)  364;  Jones  v.  Ludwig, 
Pittsb.  L.  J.  (Pa.)  41 ;  Faunce  v. 
Subers,  10  Phila.  (Pa.)  411;  Haven  v, 
Campbell,  4  W.  N.  C.  (Pa.)  316;  Ball 
V.  Nicholson,  i  Pearson  (Pa.)  385. 

In  Kentncky  a  judgment  by  default 
against  an  administratrix  at  the  term 
to  which  scire  facias  Is  returnable  was 
held  regular  under  statutes  in  force  in 
1809.  Denny  v.  Hutchison,  i  Bibb 
rKy.)576. 

8.  Rule  54  Sup.  Ct.  New  York. 
Where  he  defaults  at  special  term,  his 
default  may  be  taken  at  the  end  of 
the  term.  Where  the  motion  is  made 
at  chambers  the  default  may  be  taken 
at  the  close  of  the  return  day.  Where 
defendant  defaults  on  the  motion,  it 
will  be  granted  as  of  course  on  due 
proof  of  service.  And  he  may,  of 
course,  be  relieved  from  such  defaults 
on  showing  sufficient  excuse.  4  Wait's 
Pr.  (N.  Y.)  608. 

4.  Tagert  v,  Harkness,  6  Ark.  528; 
Ellis  V.  Fletcher,  40  Mich.  321; 
Schroder  v.  Eason,  3  Nott  &  M.  (S. 
Car.)  391 ;  Donlevy  v.  Cooper,  3  Nott 
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2.  In  Criminal  Cases. — In  criminal  cases  the  rule  does  not  ob- 
tain on  trial  for  felony.*  It  cannot  be  commenced  without  the 
personal  presence  of  the  accused,  and  he  has  a  legal  right  to  be 
present  at  the  rendition  of  a  verdict.* 

3.  Bnle  in.Hebraska. — It  is  the  settled  rule  in  Nebraska  that  a 
justice  of  the  peace  has  no  authority  to  render  a  judgment  by 
default  in  the  absence  of  the  defendant,*  and  that  the  defendant 


&  M.  (S.  Car.)  548;  Parsons  t;.  Harris, 
25  W.  R.  410;  Dymond  v.  Croft,  24 
W.  R.  842. 

In  England,  where  on  default  of  ap- 
pearance by  the  defendant  the  plain- 
tiff takes  no  step  in  the  cause  for  a 
year.  Order  LXIV.  r.  13,  applies,  and 
notice  is  necessary  before  judgment  can 
be  signed.  Webster  v.  Myer,  14  Q^  B. 
Div.  231. 

Entry  by  Flalntlff.  —  At  common 
law  the  plaintiff  was  entitled,  upon 
nonappearance  of  the  defendant,  to 
enter  a  common  appearance  of  the  de- 
fendant upon  filing  an  affidavit  of  the 
personal  service  of  the  writ  or  process, 
and  to  proceed  thereon.  12  Geo.  I.,  c. 
29;  Bender  v.  Ryan,  9  W.  N.  C.  (Pa.) 
144. 

Under  Modem  Praotiee  the  appearance 
of  the  defendant  is  not  required  to  be 
entered  to  authorize  a  judgment  by 
default  upon  proper  service  of  process, 
where  a  full  compliance  with  all  the 
requirements  of  practice  and  law  gen- 


erally is  had.  Carter  v.  Daizy,  42 
Miss.  501 ;  Stone  v.  Welline,  ia  Mich. 
514;  Hibbardr.  Pettibone,  8  Wis.  270. 


Presumption  on  Appeal — Where  the 
defendant  fails  to  appear,  the  judgment 
rendered  against  him  is  conclusively 
presumed  to  be  a  judgment  by  default, 
although  it  does  not  affirmatively  so 
appear.     Davis  v.  Burt,  7  Iowa  56. 

\.  Com.   V.    McCarthy,    163  Mass. 

458- 

2.  Com.  V,  McCarthy,  163  Mass.  458. 

Wliere  Ont  on  Ball. — But  where,  on 
ball,  the  defendant,  although  present  at 
the  beginning  of  the  trial,  voluntarily 
absents  himself  without  leave  and  is 
absent  when  the  jury  is  returned,  he 
may  be  defaulted  and  the  verdict  will, 
nevertheless,  be  binding  upon  him. 
Com.  V,  McCarthy,  163  Mass.  458; 
State  V.  Wamire,  16  Ind.  357 ;  Price  v. 
State,  36  Miss.  531 ;  Fight  v.  State,  7 
Ohio  180;  Wilson  v.  State,  2  Ohio  St. 
319;  Lynch  v.  Com.,  88  Pa.  St.  189; 
Hill  V,  State,  17  Wis.  675. 

In  Com.  V.  McCarthy,  163  Mass. 
458,    cited    above,    the    court    said: 


'*  Such  a  case  is  treated  as  an  exception 
to  the  general  rule,  and  as  a  waiver  by 
the  de^ndant  of  his  right  to  be  pres- 
ent. The  principal  object  of  the 
general  rule  above  referred  to  is  that 
the  defendant  may  have  an  opportunity 
to  exercise  his  right  of  challenge, 
and  may  avail  himself  of  other  rights 
which  cannot  be  so  well  exercised,  if 
exercised  at  all,  by  his  counsel  in  his 
absence.  Another  object  is  that  he 
may  be  present  at  the  end  of  the  trial 
to  receive  the  sentence  of  the  court  if 
found  guilty;  but  under  a  system  like 
ours,  where  the  prisoner  is  allowed  to 
give  bail  and  to  go  at  large  during  the 
hours  that  the  court  is  not  in  session 
until  the  end  of  trial,  and  afterwards 
if  there  are  exceptions,  or  if  there  is  a 
motion  for  a  new  trial,  until  these 
matters  are  disposed  of,  it  would  be 
unreasonable  to  hold  that  he  can  attend 
imtil  the  case  is  given  to  the  jury,  and, 
when  he  sees  indications  that  the  ver- 
dict is  to  be  against  him,  can  make  it 
impossible  to  complete  the  trial  and 
thus  nullify  all  that  has  been  done,  by 
absconding.  If  he  could  do  this,  it 
would  be  necessary  upon  his  return  to 
try  him  again  de  novo^  when  perhaps 
it  would  be  impossible  to  procure  the 
evidence  which  was  introduced  at  the 
first  trial,  and  when,  if  he  were 
again  admitted  to  bail,  he  might  a 
second  time  defeat  the  ends  of  justice 
by  again  departing.  His  departure 
under  such  circumstances  ought  to  be 
deemed  a  waiver  of  his  right  to  be 
present  at  the  taking  of  the  verdict." 

Waiver  by  Prisoner's  Oounsel. — In 
Prine  v.  Com.,  18  Pa.  St.  103,  it  ap- 
peared that  the  presence  of  the  prison- 
ers in  court,  on  the  rendition  of  the 
verdict,  was  waived  by  their  counsel 
and  the  judgment  was  reversed. 

Withont  E^  Consent. — But  of  course^ 
where  a  prisoner  is  deprived  of  his 
right  without  his  consent,  a  default 
taken  therein  would  render  the  judg- 
ment of  conviction  illegal.  Hill  v. 
State,  17  Wis.  676. 

8.  McCormick  Harvesting  Mach.  Co. 
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may  have  such  a  judgment  set  aside  as  a  matter  of  right  under 
the  code.* 

4.  Effect  of  Withdrawal  of  Appearance. — The  withdrawal  of  de- 
fendant's appearance  works  a  withdrawal  of  all  his  pleadings,  and 
a  judgment  by  default  may  be  entered  upon  his  default  as  upon 
nonappearance,*  where  due  proof  of  the  issue  and  service  of 
process  is  first  made.* 

Xn.  Off  Defehdakt'8  Failxtbs  to  Plead — 1.  Bule  to  Answer. — 
Where  the  Defendant  Failed  to  Appear  a  rule  to  answer  was  not  nec- 
essary to  authorize  a  default  and  Judgment  thereon  at  common 
law.* 

After  Appearanee. — But  after  appearance  the  plaintiff  was  required 
to  enter  a  rule  upon  a  defendant  requiring  him  to  plead  within  a 
time  named  therein,^  and  upon  the  defendant's  failure  to  dis- 


v.  Schneider,  36  Neb.  208;  Smith  v. 
Riverside  Park  Assoc,  43  Neb.  ^72. 

1.  McCormick  Harvesting  Mach. 
Co.  V.  Schneider,  36  Neb.  207. 

Ooete. — But  only  on  condition  of 
paying  or  confessing  judgment  for 
costs  in  the  case.  Strine  v.  Kings- 
baker,  12  Neb.  52. 

County  Court. — The  same  principle 
applies  to  judgments  rendered  by  the 
County  Court  without  regard  to  the 
amount  in  dispute.  State  v.  Smith, 
II  Neb.  238;  Tootle  v.  Jones,  19  Neb. 
588;  McCormick  Harvesting  Mach. 
Co.  V,  Schneider,  36  Neb.  208. 

Where  Appearance  Hade. — But  where 
the  defendant  has  entered  an  appear- 
ance he  cannot  have  the  judgment  set 
aside  as  a  matter  of  right,  although 
he  was  absent  on  the  day  of  the  trial. 
McCormick  Har^'esting  Mach.  Co.  v. 
Schneider,  36  Neb.  208;  Strine  v, 
Kaufman,  12  Neb.  424;  Western  Mut. 
Ben.  Assoc,  v.  Pace,  23  Neb.  495; 
Crippen  v.  Church,  17  Neb.  304; 
Smythe  v,  Kastler,  16  Neb.  264;  Cleg- 
horn  V.  Waterman,  16  Neb.  226 ;  Wag- 
ner V,  Evers,  20  Neb.  183 ;  Raymond 
V.  Strine,  14  Neb.  236;  Bell  v.  White 
Lake  Lumber  Co.,  21  Neb.  525;  How- 
ard V,  Jay,  25  Neb.  277. 

What  l8  an  Appearance. — And  it  has 
been  held  that  procuring  the  issuance 
of  subpCEuas  or  the  filing  of  a  motion 
for  security  for  costs  or  to  dismiss  the 
action  constitutes  such  an  appearance 
as  to  defeat  his  right  to  have  the  de- 
fault set  aside  under  the  provisions 
of  section  looi  (Code  Neb.),  upon  the 
ground  that  judgment  was  rendered  in 
his  absence,  McCormick  Harvesting 
Mach.  Co.  V.  Schneider,  36  Neb.  208 ; 
Raymond  v,  Strine,  14  Neb.  236;  Bell 


V.  White  Lake  Lumber  Co.,  21  Neb. 
525;  Howard  v.  Jay,  25  Neb.  279; 
or  where  he  has  appeared  **at  the 
return  day  of  the  summons,"  or  attend- 
ed "at  the  time  to  which  a  trial  has  been 
adjourned,"  and  has  made  the  neces- 
sary bill  of  particulars.  C  leghorn  v. 
Waterman,  16  Neb.  226;  Crippen  v. 
Church,  17  Neb.  304. 

2.  McArthur  v,  Leffler,  no  Ind.  531 ; 
Carver  v.  Williams,  10  Ind.  267;  Sloan 
V,  Wittbank,  12  Ind.  444;  Smith  v. 
Foster,  59  Ind.  595 ;  Young  v,  Dickey, 
63  Ind.  31 ;  Gunel  v.  Cue,  72  Ind.  34; 
Love  V,  Hall,  76  Ind.  326;  Dunkle  v. 
Els  ton,  71  Ind.  585. 

But  the  mere  failure  to  appear  of  a 
defendant  who  has  pleaded  does  not,  of 
course,  have  that  effect.  Love  v.  Hall, 
76  Ind.  326;  Carver  v.  Williams,  10 
Ind.  267 ;  Sloan  v,  Wittbank,  12  Ind. 
444;  Cox  V.  Davis,  16  Ind.  378;  Wood- 
ward V.  Wous,  18  Ind.  296. 

8.  McArthur  V.  Leffler,  no  Ind.  532; 
Dunkle  v,  Elston,  71  Ind.  585,  where 
the  court  said :  **  The  withdrawal  of 
appearance  for  the  defendants  by  *  *  * 
their  attorneys  took  with  it  the  an- 
swer of  the  defendants.  Young  v, 
Dickey,  63  Ind.  31 .  And  a  judgment  by 
default  was  therefore  proper,  if  the 
defendants  had  been  duly  served  with 
process." 

Demurrer.  —  The  withdrawal  of  an 
appearance  takes  with  it  a  demurrer 
filed  to  a  complaint.  Gunel  v.  Cue, 
72  Ind.  34. 

4.  Trew  v.  Gaskill,  10  Ind.  265. 

6.  Baldwin  v.  McClelland,  50  111. 
App.  654;  Trew  v.  Gaskill,  10  Ind. 
265 ;  Langdon  v.  Bullock,  8  Ind.  341 ; 
Newcomer  v.  Keedy,  9  Gill  (Md.)  263, 
where  the  court  said :  **  To  deprive  a 
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charge  the  rule,  plaintiff  might  enter  in  the  common-rule  book  a 
rule  for  defendant's  default,  and  four  days  thereafter  a  rule  for 
judgment  might  be  entered.* 

Bslo  eoiMnlly  UnaooMMury. — A  rule  requiring  defendant  to  plead,  be- 
fore the  entry  of  a  default,  is  not  required  where  the  time  to  plead 
is  limited  by  statute  or  rule  of  court.*  At  the  expiration  thereof, 
on  defendant's  failure  to  plead  or  make  up  issues  as  the  law  requires, 
his  default  may  be  taken  as  of  right  and  a  judgment  thereon 
had,*  although  the  cause  was  docketed   for  a  day  subsequent  to 


defendant  of  a  defense  thus,  which  the 
law  of  the  land  says  shall  be  a  legal 
defense,  the  defendant  should  first  be 
in  default ;  and  a  p^artj  whose  business 
it  is  to  plead  can  never  be  in  default 
until  the  rule  is  laid,  or  at  least  is  sup- 
posed to  be  laid." 

Inmrtncleiit  Role  to  Plead. — Where  a 
notice  of  a  rule  to  plead  is  not  given 
for  the  required  statutory  time,  the 
judgment  is  irregular  but  not  abso- 
lutely void,  and  if  the  party  suffering 
judgment  neglects  to  seek  relief 
against  it  on  error,  until  the  other 
party  would  have  lost  his  remedy  by 
lapse  of  time,  he  cannot  then  have  ft 
iracated  by  mandamus.  Granger  v. 
Superior  Ct.,  44  Mich.  384. 

Mlftlilgan — Where  a  suit  was  com- 
menced by  declaration  and  the  rule  to 
plead  as  entered  was,  by  clerical  mis- 
take, made  a  ten-day  rule,  but  the  notice 
of  the  rule,  indorsed  on  the  declaration 
served,  was  that  the  rule  to  plead  was 
one  of  twenty  days,  it  was  held  that 
A  default  entered  more  than  twenty 
days  after  service  and  return  was  good. 
The  defect  was  nonprejudicial  error. 
Howe  r.  Maltz,  35  Mich.  500. 

1.  Orleans  County  Nat.  Bank  v, 
Spencer,  19  Hun  (N.  Y.)  569;  Weall 
V.  King,  13  East  453;  Telley  v.  Gaff, 
56  Ind.  331 ;  Blair  v,  Manson,  9  Ind. 
357 ;  Archibald  v.  Lamb,  9  Ind.  544. 

Order  Beqnlred. — A  defendant  does 
not  stand  in  default  merely  be- 
cause the  rule  to  plead  has  expired 
and  no  plea  has  been  filed.  An  order 
of  the  court  putting  him  in  default  is 
necessary.     Castle   v.  Judson,    17   111. 

384- 

In  Colonido. — In  Colorado,  after  a 
motion  to  strike  out  a  portion  of  the 
complaint  has  been  granted,  a  judg- 
ment by  default  cannot  be  entered 
without  a  rule  to  answer  upon  the  de- 
fendant.   Mullen  V,  Wine,  9  Colo.  167. 

3.  Michael  v.  Mace,  137  111.  485. 

m    LoQltUiia,  as    soon  as    the    ten 


days  allowed  for  delay  expire  after 
service  of  citation,  if  the  court  is  in 
session,  and  there  is  no  answer  filed, 
the  plaintiff  may  take  judgment  by 
default.  Maurin  v.  Dashiell,  14  La. 
471 ;  Carmena  v.  Mix,  15  La.  165. 

In  Soutli  OaroUna,  where  a  defend- 
ant failed  to  enter  an  appearance  ac- 
cording to  the  Act  of  Assembly  of 
1 791,  the  plaintiff  was  allowed  to  take 
judgment  by  default  without  serving 
or  posting  any  rule  to  plead.  Law  v, 
Duncan,  2  Brev.  (S.  Car.)  326. 

Attaohmentt.  —  Where  a  defendant 
appears  by  motion  to  dissolve  an  attach- 
ment, a  judgment  by  default  upon  de- 
nial of  the  motion  should  not  be  allowed 
until  time  has  been  given  him  to  plead. 
Whiting  f .  Budd,  5  Mo.  443. 

8.  Illtnois.SmWh  v.  Little,  53  111. 
App.  157;  Baldwin  v,  McClelland,  50 
111.  App.  645 ;  Thielmann  v.  Burg,  73 
111.  293. 

Indiana, — Lilly  v,  Dunn,  96  Ind.  220. 
Shoaff  V.  Jones,  i  Ind.  56^ 

Maine, — Stetson  v.  Hall,  86  Me.  iia 

Missouri. — Holland  v,  Hunton,  15 
Mo.  475;  Edwards  v,  Watklns,  17  Mo. 

273- 

New  Torh, — Graves  v.  Hassenfrats, 

1  Johns.  Cas.  (N.  V.)  391;  Hitchcock 
V,  Barlow,  2  Wend.  (N.  Y.)  628;  Lit- 
tlefield  V.  Murin,  4  How.  Pr.  (N.  Y. 
Supreme  Ct. )  308 ;  King  v.  Stafford,  5 
How.  Pr.  (N.  Y.  Supreme  Ct.)  30; 
Saltus  V,  Kipp,  12  How.  Pr.  (N.  Y. 
Super.  Ct.)  342,  5  Duer  (N.  Y.)  646; 
Hoffnung  v.  Grove,  18  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  14,  142. 

Oregon. — Gaines  xk  Cyrus,  23  Or- 
egon 403 ;  Smith  v.  Ellendale  Mill  Co., 
4  Oregon  70. 

Tennessee. — Warren  v.  Kennedy,  i 
Heisk,  (Tenn.)  439. 

Wisconsin. — Carr  v.  Commercial 
Bank,  18  Wis.  255 ;    Holmes  v.  Lewis, 

2  Wis.  83. 
Difltoent  Appearances. — The  fact  that 

the  defendant  has  appeared  to  the  suit 
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that  upon  which  the  default  judgment  was  rendered.*  So,  where 
a  judgment  has  been  reversed  for  insufficient  service  and  the 
defendant  fails  to  answer  seasonably,  plaintiff  may  enter  a 
judgment  by  default,*  unless  the  defendant  obtains  an  order  ex- 


on  several  diflFerent  occasions  does  not 
aflfect  the  plaintiff's  legal  right  to  take 
a  default  against  him  for  want  of  an 
answer.  Smith  v,  Wineland,  21  Mo. 
App.  387. 

Where  Held  to  Ball. — In  a  suit  where 
defendant  is  held  to  bail,  the  plaintiff 
may  enter  a  default  judgment  after 
time  to  plead  has  expired,  although  no 
bail  is  entered  and  time  to  enter  it  has 
not  expired.     Broome  v.  Wellington, 

1  Sandf.  (N.  Y.)  664. 

Ezciued. — Where  a  party  is  ruled  to 
answer  within  a  required  time,  a  good 
excuse  for  noncompliance  does  not 
excuse  him  from  answering  after  that 
time  and  before  the  next  term  (if  the 
rule  day  extends  into  vacation),  unless 
for  such  continued  default  he  has  suffi- 
cient justification.  Thatcher  v.  Haun, 
12  Iowa  303. 

Corporation  —  Nonservloe  of  Order. — 
In  New  Tork^  in  an  action  to  re- 
cover damages  from  a  corporation 
for  failure  to  pay  its  promissory  note, 
the  plaintiff  may  take  a  judgment  by 
default  as  in  case  of  defendant's  failure 
to  plead,  unless  the  defendant,  as  re- 
quired by  section  1778,  Code  Civ.  Pro., 
served  with  the  copy  of  his  answer  or 
demurrer  a  copy  of  an  order  of  a  judge 
directing  that  the  issues  presented  by 
the  pleadings  be  tried.  Hutson  v,  Mor- 
risania  Steamboat  Co.,  64  How.  Pr. 
(N.  Y.C.  PI.)  268. 

But  the  statutory  provision  requir- 
ing such  an  order  is  in  derogation  of 
the  common  law  and  should  be  strictly 
construed;  accordingly,  it  does  not 
apply  where  the  cause  of  action  on  the 
promissory  note  is  united  with  a  cause 
of  action  for  goods  sold  and  delivered. 
Bradley  v.  Albemarle  Fertilizing  Co., 

2  Civ.  Pro.  Rep.  (N.  Y.  Marine  Ct.)  51. 
Applies   to  Municipal   Corporation. — 

The  provision  of  section  1778,  N.  Y. 
Code  Civ.  Pro.,  applies  to  a  munic- 
ipal corporation.  Moran  v.  Long 
Island  City,  loi  N.  Y.  439. 

1.  Archibald  v.  Lamb,  9  Ind.  544. 

2.  Thomson  v.  Bishop,  29  Tex.  154. 

Appearance  by  Memorandum. — An  ap- 
pearance by  the  defendant  by  filing  a 
written  memorandum  that  he  makes  a 
voluntary  appearance,  authorizes  the 
trial  court  to  render  judgment  by  de- 


fault on  the  day  the  appearance  is  filed^ 
since,  by  his  failure  to  make  a  personal 
appearance  and  request  time  to  plead, 
the  court  is  justified  in  making  the  in- 
ference that  he  has  no  defense.  Shaw 
V,  National  State  Bank,  49  Iowa  179. 

Notice  of  BaU.— The  plaintiff  may 
have  formal  notice  of  bail,  where  re- 
quired, and  enter  judgment  by  default, 
where  defendant  fails  seasonably  to 
plead.  The  requirement  of  formal 
notice  of  bail  is  for  the  plaintifTs  bene- 
fit. Leispenard  v.  Baker,  6  Johns.  (N. 
Y.)  323. 

District  of  C<>lnmbla. — Where  judg- 
ment is  rendered  by  default  for  want 
of  plea  the  motion  to  strike  it  out  may 
be  granted  under  the  72d  rule  of 
court.  But  where  the  judgment  is 
rendered  for  failure  to  comply  with 
the  73d  rule,  the  motion  to  vacate  it 
must  be  made  under  the  90th  rule. 
Meloy  V.  Grant,  4  Mackey  (D.  C.)  488. 

New  Mexico— Attacbment.  —  Where, 
in  an  action  of  assumpsit  aided  by 
writ  of  attachment  on  a  demand  due, 
defendant  appears  at  the  return 
term,  and  files  an  answer  traversing 
the  allegations  in  the  affidavit  for  the 
writ,  but  fails  to  plead  to  the  declara- 
tion, judgment  should  be  rendered  for 
the  plaintiff  for  the  amount  stated  un- 
der Comp.  Laws  N.  Mex.  1884,  §§  1923^ 
1933,  1934,  ordering  defendant  in  such 
a  case  '*  to  answer  the  action  of  the 
plaintiff,"  and  that  when  the  defendant 
is  cited  to  answer  the  action,  the  like 
proceedings  shall  be  had  between  him 
and  plaintiff  as  in  ordinary  actions  on 
contracts.  Ripley  v.  Aztec  Min.  Co. 
(N.  Mex.  1892),  28  Pac.  Rep.  773. 

Iowa. — Under  section  180  of  the  code, 
the  District  and  Circuit  Courts  have 
power  to  make  a  rule  requiring  defend- 
ants, when  so  notified,  to  appear  and 
plead  by  noon  of  the  first  day  of  the 
term,  notwithstanding  section  2599  of 
the  code,  and  the  rule  may  further 
provide  that  upon  failure  so  to  plead, 
default  will  be  entered  against  defend- 
ants.   McGrew  v.  Downs,  67  Iowa  687. 

In  Lonlslana  where  a  judgment  by 
default  has  been  taken  for  want  of 
answer  it  may  be  made  final  without 
assigning  reasons  therefor.  Allard  v. 
Ganushan,  4  Martin  (La.)  662. 
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tending  the  time  to  plead,  when  a  default  may  be  taken  on  de- 
fendant's failure  to  comply  therewith  ;  *  and  so  the  action  of  the 
court  in  refusing  to  grant  a  default  because  of  defendant's  failure 
to  answer,  and  extending  the  time  to  plead,  is  discretionary  * 

2.  Failure  to  Answer  Interrogatories. — The  plaintiff  may  take  a 
judgment  by  default  on  the  defendant's  failure  to  answer  inter- 
rogatories filed  under  a  statute.* 

3.  On  Substituted  and  Personal  Servioe. — Where  both  substituted 
and  personal  service  is  made,  judgment  by  default  may  be  entered 
upon  the  expiration  of  the  time  to  answer  limited  by  personal 
service,  although  that  limited  by  substituted  service  is  not 
exhausted.* 


SexTiee  of  Anewer  hy  Kail. — Where  an 
answer  may  be  served  by  mail,  it  is 
dulj  served  when  deposited  in  the  mail 
before  the  expiration  of  the  statutory 
period  allowed  for  service,  and  plaintiff 
cannot  take  a  judgment  by  default 
because  the  answer  is  not  received  in 
the  ordinary  course  of  transmission. 
Yates  V.  Guthrie,  119  N.  Y.  420. 

Constmctlon  of  Order. — An  order  giv- 
ing a  party  objecting  to  the  confirma- 
tion of  an  assessment  for  sewer  con- 
struction "until  the  19th"  of  the 
month  to  file  his  objection  does  not 
extend  beyond  the  last  moment  of  the 
i8th,  and  where  not  on  file  at  the  con- 
vening of  the  court  on  the  19th  judg- 
ment by  default  may  properly  be  ren- 
dered. Burhans  v.  Norwood  Park,  138 
111.  147. 

1.  Beroeaiion  of  Order. — Where  an 
order  enlarging  the  defendant's  time 
to  plead  is  revoked,  a  default  may  be 
entered  and  judgment  taken  for  his  fail- 
ore  to  plead  within  the  time  originally 
required.  Knap  v.  Smith,  7  Wenci. 
(N.  Y.)  534;  Brown  v.  St.  John,  19 
Wend.  (N.  Y.)  617 ;  Anonymous,  3  Hill 
(N.  Y.)  448. 

How  Entered. — The  moment  the  or- 
der is  revoked  the  default  may  be  en- 
tered if  the  original  time  of  the  de- 
fendant to  plead  has  expired.  Anony- 
mous, 3  Hill  (N.  Y.)  448. 

No  Actual  Hottoe.— Where  the  de- 
fendant, although  legally  served,  had 
no  actual  notice  of  the  suit,  the  court 
may  order  a  default  or  continue  the 
case  at  discretion  from  term  to  term 
not  exceeding  the  time  limited  in  the 
statute.  Love  11  v.  Keller,  48  Me.  263. 

Notice  Begnlred. — "While  the  parties 
to  an  action  are  required  to  take  notice 
of  all  pleadings  required  by  law  which 
are  filed  within  the  periods  therein  pre- 


scribed, yet  where  a  party  is  in  default^ 
and  a  pleading  is  filed  out  of  time 
by  the  order  of  the  judge  or  of  the 
court,  notice  should  be  given  of  the 
filing  of  such  pleading  to  all  parties  to 
be  affected  thereby,  unless  such  per- 
sons or  their  attorneys  are  present 
when  such  order  is  made."  Cockle 
Separator  Mfg.  Co.  v.  Clark,  23  Neb. 
702. 
2.  Walker   v.  Hutchinson,  50  Iowa 

364- 

8.  Young  V.  McLemore,  3  Ala.  295. 

4.  United  Verde  Copper  Co.  v, 
Tritle,  20  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  57. 

Joint  Debtors. — Where  one  of  two 
joint  debtors  is  served  by  substituted 
service,  and  the  other  is  personally 
served,  a  judgment  by  default  cannot 
be  entered  until  the  time  of  the  de- 
fendant served  with  substituted  service 
to  answer  has  expired,  and  then  judg- 
ment must  be  entered  against  both. 
Orr  V.  McEwen,  16  Hun  (N.  Y.)  625. 

Where  the  defendant  is  not  entitled  to 
a  copy  of  the  complaint  unless  he  ap- 
pears within  the  statutory  time  after 
service  of  the  summons,  judgment  by 
default  may  be  entered  on  his  failure 
to  appear,  although  defendant's  time 
to  answer  after  the  service  of  the  com- 
plaint has  not  expired.  Paine  v,  Mc- 
Carthy, I  Hun  (N.  Y.)  78;  Van  Pelt 
V.  Boyer,  7  How.  Pr.  (N.  Y.  Supreme 
Ct.)  325. 

No  Betnm  of  Servioe. — So  where  de- 
fendant was  served  with  summons  and 
subsequently  with  an  order  of  arrest 
and  copy  of  the  complaint  at  the  same 
time,  but  was  discharged  from  the  or- 
der, and  the  defendant  not  having  ap- 
peared, and  no  return  of  service  of 
complaint  having  been  made,  a  judg- 
ment entered  by  plaintiff  for  want  of  an 
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4.  Failure  to  File  Beplication. — So  on  failure  of  the  plaintiff  to 
make  a  replication,  within  the  time  required  by  law,  to  defendant's 
answer,  his  default  may  be  entered,*  as  where,  upon  an  answer  of 
set-off  or  counterclaim,  the  plaintiff  fails  to  reply  within  the  time 
required  by  statute  or  rule  of  court.* 

6.  Failure  to  Bejoin. — Where  the  defendant  fails  to  rejoin  to  a 
replication  of  the  plaintiff,  a  judgment  by  default  may  be  taken 
against  him.^ 

6.  On  Demand  of  Oyer. — Where  the  defendant  demands  oyer  he 
must  have  his  prayer  entered  of  record  and  invoke  the  judgment 
of  the  court  as  to  whether  he  shall  plead  further  until  the  oyer  is 
granted;*  otherwise  the  plaintiff  may  disregard  his  demand  and 
take  a  judgment  by  default  notwithstanding.^ 


answer  twenty  days  after  service  of  the 
summons,  but  within  the  twenty  days 
limited  for  an  answer,  was  held  regu- 
lar. Van  Pelt  v.  Boyer,  7  How.  Pr. 
(N.  Y.  Supreme  Ct.)  325. 

1.  Ennis  v.  Hogan,  47  Mo.  513. 

Final  Judgment. — A  judgment  for  de- 
fendants for  want  of  replication  to  an 
answer  is  a  final  judgment.  Newman 
V.  Newton,  14  Fed.  Rep.  634. 

In  Action  fbr  Real  BsUte.— Where  in 
a  real  action  a  plea  is  filed  requiring 
a  replication  which  cannot  be  filed 
without  leave  of  court,  the  court 
should  not  permit  a  judgment  by  de- 
fault to  be  taken  against  the  plaintiff 
at  the  same  term  at  which  the  plea  is 
filed,  but  should  permit  the  plaintiff 
to  reply  at  the  subsequent  term. 
Matthews  v.  Boas,  6  Mo.  597. 

2.  Aston  V.  Wallace,  43  Ind.  468; 
Aymar  v.  Chace,  12  Barb.  (N.  Y.)  301. 

Abandonment  of  Defense. — But  where 
the  defendant  abandons  his  defense 
and  fails  to  appear  at  the  trial  until  he 
is  acquitted  he  waives  his  right  in  this 
respect,  and  the  trial  may  proceed  as 
if  the  matters  alleged  in  the  answer 
had  been  denied.  Aston  v,  Wallace, 
43  Ind.  468. 

Counterclaim. — Where  the  answer  of 
the  defendant  alleges  new  matter  by 
way  of  counterclaim  he  is  entitled  to 
judgment  by  default  against  the  plain- 
tiff upon  the  failure  of  the  latter  to 
demur  or  reply.  St.  Louis  v,  Clem- 
ens, 36  Mo.  467. 

North  Dakota. — Where  no  reply  is 
served  to  defendant's  counterclaim  he 
is  entitled  to  move  for  judgment  under 
section  4919,  Comp.  Laws,  and  an  order 
made  on  such  a  motion,  holding  the 
plaintiff  in  default  and  directing  the 
defendant  to  proffer  proof  of  his  coun- 


terclaim, is  appropriate.  Heebner  v, 
Shepard  (N.  Dak.  1895),  63  N.  W. 
Rep.  892. 

In  England,  where  a  plaintiff  fails 
to  deliver  a  defense  to  a  counterclaim 
and  his  action  is  dismissed  under  a 
master's  order,  judgment  on  the  coun- 
terclaim can  only  be  signed  by  the 
defendant  upon  a  motion  for  judg- 
ment under  Order  XXVII.,  r.  11.  Hig- 
gins  V.  Scott,  21  Q^  B.  Div.  10. 

8.  Dempsey  v.  Harrison,  4  Mo.  267 ; 
Burckhart  v.  Watkins,  4  Mo.  72 ;  Bates 
V.  Ilinton,  4  Mo.  78. 

Instance. — On  plea  of  former  recovery 
in  another  court,  replication  nul  tiel 
record  concluding  with  an  averment 
and  prayer  of  debt  and  damages,  with 
no  rejoinder  filed,  it  was  held  that  judg- 
ment by  default  for  the  sum  demanded 
was  properly  taken.  Burckhart  v. 
Watkins,  4  Mo.  72. 

4.  Mabry  v.  Cowan,  6  Heisk.  (Tenn.) 

395- 

5.  Mabry  z;.  Cowan,  6  Heisk.  (Tenn.) 
395;  Anderson  v.  Allison,  2  Head 
(Tenn.)  122. 

Demurrer. — Where  in  such  case  a 
judgment  by  default  had  been  taken 
and  the  entry  of  the  judgment  had 
been  suspended  on  a  suggestion  as  to 
the  state  of  the  pleadings  made  by  the 
attorney  for  the  defendant,  who,  pend- 
ing the  suspension  and  without  leave 
of  the  court,  filed  a  demurrer,  it  was 
held  that  the  plaintiffs  were  entitled 
on  motion  to  have  the  demurrer 
stricken  out  and  the  judgment  by  de- 
fault entered.  Mabry  v.  Cowan,  6 
Heisk.  (Tenn.)  296. 

Demurrer  is  not  a  proper  remedy, 
because  notes  are  not  filed  in  response 
to  demand  of  oyer,  and  plaintiff  may 
move  the  court  to  order  the  demurrer 
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7.  On  Partial  Defense. — And  where  the  defendant  tenders  no 
defense  to  any  particular  count,  the  plaintiflf  may  have  a  default 
and  a  judgment  thereon  as  for  a  default  upon  that  particular 
count ;  but  such  judgment  must  be  rendered  by  the  court,  not 
the  jury.* 

8.  On  Withdrawal  of  Plea.— Where  permission  is  given  the  de- 
fendant to  withdraw  a  plea  it  is  granted  on  the  implied  condi- 
tion that  the  defendant  shall  replead  forthwith,*  and  judgment  as 
for  want  of  an  answer  may  be  taken  on  his  failure  to  do  so 
unless  extended  time  to  plead  is  expressly  obtained.* 

9.  Judicial  Hotice  of  Expiration  of  Time. — The  trial  court  will  take 
judicial  notice  of  the  failure  of  the  defendant  to  plead,*  and  ac- 
cordingly no  afHdavit  that  the  defendant  failed  either  to  appear  * 
or  to  plead  *  is  required  to  authorize  the  entry  of  the  defendant's 
default  thereon.^ 

10.  Expiration  of  Final  Day  to  Plead. — The  defendant  has  the 
entire  day  upon  which  the  time  to  plead  expires  in  which  to 
answer,®  and  a  default  or  a  judgment  thereon  taken  on  that  day  is 
irregular.® 

11.  Snbmifliion  of  iMnet  Error. — Where  the  defendant  fails  to 
plead,  it  is  reversible  error  to  submit  the  cause  to  a  jury  **  to  try 


to  be  taken  off  the  file  and  to  enter  up 
judgment  bj  default  for  want  of  de- 
fense to  the  action.  Anderson  f.  Alli- 
son, 2  Head  (Tenn.)  122. 

Demand  of  Oyor. — Where  oyer  is  duly 
demanded  by  a  defendant  before  the 
time  for  pleading  has  expired,  a  default 
cannot  be  entered  by  the  plaintiff  for 
failure  of  defendant  to  file  a  plea  until 
the  oyer  has  been  furnished.  Varick 
V,  Bodine,  3  Hill  (N.  Y.)  444. 

1.  Sinclair  v.  Gray,  9  Fla.  83. 
Instance. — Where  a  plea  is  filed  as  to 

one  of  several  counts  of  the  declara- 
tion a  default  may  be  entered  as  to  the 
remaining  at  a  term  subsequent  to 
that  at  which  issue  is  joined.  McAllis- 
ter V.  Ball,  28  111.  210,  holding  that  a 
judgment  rendered  by  nil  dicit  before 
the  trial  of  the  issue  is  seasonable. 

2.  Henck  v.  Todhunter,  7  Har.  &  J. 
(Md.)  275. 

8.  Henck  v.  Todhunter,  7  Har.  &  J. 
(Md.)  275. 

WlUidrawal  of  Fleas. — Where  two  out 
of  three  joint  defendants  ex  contractu 
withdraw  their  pleas,  their  default 
should  then  be  noted  and  a  final  judg- 
ment not  entered  until  the  cause  Is  dis- 
posed of.  Jansen  v,  Grimshaw,  125 
lU.  46S. 

4.  Steers  v.  Holmes,  79  Mich.  430. 

"  The  court  would  take  judicial  notice 
from  the  record  that  no  appearance 


had  been  entered  and  no  plea  filed  by 
the  defendants."  Edson  v.  La  Londe, 
88  Mich.  162. 

6.  Edson  V,  La  Londe,  88  Mich. 
162. 

By  Statnte. — Where  an  affidavit  that 
no  answer  has  been  received  is  re- 
quired, it  must  show,  to  authorize  the 
default,  that  no  answer  has  been  re- 
ceived up  to  the  time  of  noticing  the 
application  for  judgment  thereon, 
Brien  v.  Casey,  2  Abb.  Pr.  (N.  Y.  C. 
PI.)  416. 

A  failure  to  file  such  affidavit  is  a  mat- 
ter of  practice  not  reviewable  in  the 
Court  of  Appeals.  Catlin  v.  Billings^ 
16  N.  Y.  622. 

6.  Steers  r.  Holmes,  79 Mich.  430. 

7.  Steers  v.  Holmes,  79  Mich.  430; 
Edson  x).  La  Londe,  88  Mich.  162 ; 
Leonard  v.  Woodward,  34  Mich.  514; 
Elliott  V.  Farwell,  44  Mich.  i86; 
Bogue  V,  Prentis,  47  Mich.  124. 

8.  Hart  v.  Walker,  31  Mo.  26; 
Hoehne  v.  Rupear,  i  Colo.  405. 

9.  Hart  V,  Walker,  31  Mo.  26;  Hoyt 
t*.  Macon,  2  Colo.  117. 

By  Btliriilatlon. — Where  the  answer 
may  be  filed  by  stipulation  after  the 
expiration  of  the  statutory  time,  a 
judgment  by  default  may  be  taken  at 
the  expiration  of  the  stipulated  time 
when  no  answer  has  been  put  in. 
Owens  V,  Tinsley,  21  Mo.  423. 
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the  issue  joined  ;'*  a  judgment  by  default  must  be  taken,  unless 
additional  time  is  given  to  plead,^ 

12.  On  Order  to  Show  Caase. — Where  a  party  defaults  on  the  re- 
turn of  an  order  to  show  cause  why  he  should  not  be  punished 
for  contempt,  the  judge  or  court  may  proceed  immediately  to  a 
final  order  * 

18.  In  Mandamni  Proceedings. — Where  a  defendant  makes  de- 
fault to  a  writ  of  mandamus  by  failing  to  answer  or  demur  he 
may  be  punished  as  for  contempt.* 

14.  In  Snpplementary  Proceedings. — In  supplementary  proceed- 
ings a  default  of  a  judgment  creditor  or  debtor  cannot  be  noted 
until  a  reasonable  time — usually  one-half  hour — after  the  hour  ap- 
pointed in  the  order  for  the  parties  to  appear  has  elapsed.* 

15.  On  CalUng  Defendant — ^In  General. — Under  good  practice  the 
defendant  should  regularly  be  called  before  his  default  is  entered, 
either  where  he  has  not  appeared  ^  or  where  he  has  appeared  and 


1.  Hewett  V.  Cobb,  40  Miss.  61; 
'Wilkinson  v.  Patterson, 6  How.  (Miss.) 
193;  McAdams  v.  Massej,  i  Smed.  &  M. 
<Miss.)  660;  Garrett  z\  Felt,  33  Miss. 
137;  Harrison  v.  Agricultural  Bank, 
3  Smed.  &  M.  (Miss.)  307. 

Error  to  Qo  to  Trial. — Where  defend- 
ant pleads  new  matter  issuably  it  is  er- 
ror for  the  plaintiff  in  default  K>r  plead- 
ing to  go  to  trial  in  the  absence  of  the 
defendant  without  joining  issue  on  the 
plea,  and  a  judgment  by  default  taken 
thereon  will  be  reversed.  Gunning  v. 
Heron,  25  Fla.  849. 

Immaterial  Error — lUialiilppi. — And 
in  such  case  it  was  held  in  Mississippi 
that  on  appeal  from  such  a  judgment 
the  court  of  errors  would  itself  enter 
up  judgment  by  default  against  the 
defendant  Harrison  v.  Agricultural 
Bank,  2  Smed.  &  M.  (Miss.)  307. 

In  McAdams  v.  Massey,  i  Smed.  & 
M.  (Miss.)  660,  the  judgment  was  re- 
versed for  the  same  error,  and  the  cause 
was  remanded  for  further  proceedings 
in  the  court  below. 

In  the  later  case  of  Garrett  t/.  Felt, 
32  Miss.  137,  the  court  arrived  at  the 
doctrine  declared  in  Hewett  v.  Cobb, 
40  Miss.  61,  that  the  error  was  not 
prejudicial  to  defendant,  and  that  such 
a  judgment  would  not  be  set  aside  at 
his  instance. 

Plalntiirs  Waiver. — Where  the  plain- 
tiff, without  demanding  judgment  by 
default  against  one  of  several  defend- 
ants who  has  failed  to  plead,  submits 
the  cause  to  a  jury  upon  the  plea  of 
the  others,  and  verdict  and  judgment 
are  rendered  in  favor  of  all  the  defend- 


ants, it  is  an  irregularity  occasioned 
by  his  own  negligence,  and  one  of 
which  he  has  no  right  to  complain. 
Anderson  v.  Walker,  31  Miss.  6^, 

2.  Rugg  V,  Spencer,  59  Barb.  (N. 
Y.)  383;  Albany  City  Bank  v.  Scher- 
merhorn,  9  Paige  (N.  Y.)  373. 

8.  N.  Y.  Code  Civ.  Pro.,  §  2073; 
People  V,  Baker,  35  Barb.  (N.  Y.) 
105. 

4.  Reynolds  v.  McElhone,  20  How. 
Pr.  (N.  Y.  Supreme  Ct.)  454. 

The  judgment  creditor  may  in  such 
case,  on  a  showing  of  a  proper  excuse 
for  his  negligence,  obtain  a  new  or- 
der restoring  jurisdiction.  Squire  v. 
Young,  I  Bosw.  (N.  Y.)  690. 

Dlacontlniiaace. — The  effect  of  the 
judgment  creditor's  failure  to  appear  is 
to  discontinue  the  proceedings.  Squire 
V.  Young,  I  Bosw.  (N.  Y.)  690;  De- 
Comeau  v.  People,  7  Robt.  (N.  Y.) 
498;  Carter  v.  Clarke,  7  Robt.  (N.  Y.) 
490. 

6.  Woolery  v.  Grayson,  no  Ind. 
149;  Robertson  v.  Cannon,  i  Overt. 
(Tenn.)  262;  Dodson  v.  Cocke,  i 
Overt.  (Tenn.)  314;  Masonic  Educa- 
tional Assoc.  V,  Cook,  3  Head  (Tenn.) 
313. 

Oamlabee. — So  a  garnishee  must  be 
called  before  a  judgment  by  default 
can  be  rendered  against  him.  Lock- 
hart  V,  Bowles,  I  Tex.  App.  Civ.  Cas., 

4  344* 

In  Texas,  construing  articles  1263, 
1280,  1281,  and  1282,  Rev.  Stat.,  it  was 
held  that  if  on  the  call  of  the  appear- 
ance docket  on  the  fifth  day  of  the  term 
after  suit  is  brought  no  answer  be  filed 
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subsequently  withdrawn  his  appearance.* 

Xonraveraible  Error. — Failure  to  call  a  defendant  is  an  irregu- 
larity entitling  a  defendant  to  a  new  trial,  but  does  not  in  Indiana 
entitle  him  to  a  reversal  of  the  judgment  by  default  on  appeal.* 
And  in  Kentucky  the  failure  to  call  the  defendant  has  been  held 
to  be  a  merely  formal  error.* 

In  Criflunal  Oaiaa. — In  criminal  cases  the  defendant  is  not  required 
to  appear  until  he  is  called  or  his  presence  is  demanded  by  the 
court,*  and  a  default  cannot  properly  be  entered  against  him 
until  this  has  been  done  and  he  has  failed  to  appear.^ 

16.  Defendant*!  Affidavit  of  Defense.— Where  defendant  is  required 
by  statute  or  rule  of  court  to  file  an  affidavit  of  defense  within  a 
required  time,  his  default  may  be  entered  for  a  failure  to  comply 
with   the   law.®     The  judgment  rendered  for  want  of  such  an 


in  a  cause,  and  the  defendant  fails  to  ask 
further  time  to  answer,  a  judgment  by 
de^ult  should  be  rendered  against  him. 
If,  however,  he  be  present  in  person  or 
by  attorney,  and  will  ask  the  remainder 
of  the  fifth  day  within  which  to  pre- 
pare and  file  his  answer,  it  should  be 
allowed  him.  Rowe  v.  Spencer,  70 
Tex.  78. 

OcmBfemotloii  of  Judgment. — The  terms 
in  the  entry  of  a  judgment  by  default 
that  the  **  defendant  being  called 
comes  not"  merely  import  a  failure 
of  the  defendant  to  come  and  answer 
the  declaration,  and  not  that  he  never 
appeared  to  the  suit.  Horner  v.  O'- 
Laughlin,  29  Md.  465. 

Pfffjimlant  in  Attaohmonft. — Where  a 
defendant  in  attachment  fails  to  ap- 
pear and  put  in  bail,  a  judgment 
against  him  is  good  without  his  hav- 
ing been  previously  called  and  his  de- 
fault entered.  Harlow  v.  Becktle,  i 
Bhickf.  (Ind.)  238. 

1.  Woolery  v,   Grayson,    no    Ind. 

2.  Woolery  v.  Grayson,  no  Ind.  149; 
Smith  V.  Foster,  59  Ind.  595 ;  Sloan  i/. 
Wittbank,  12  Ind.  444 ;  Key  v,  Robin- 
son, 8  Ind.  368;  Shaw  v.  Binkard,  10 
Ind.  227 ;  Doherty  v.  Chase,  64  Ind.  73. 

3.  Instance. — In  Hart  r.  Flynn,  8 
Dana  (Ky.)  190,  where  the  record 
failed  to  show,  with  regard  to  a  defend- 
ant who  failed  to  plead,  that  he  was 
••  solemnly  called  *'  and  **  came  not,"  the 
judgment  by  default  was  affirmed. 

After  Bendltion  of  Interloontory  Judg- 
ment.— ^The  omission  to  call  the  de- 
fendant after  the  rendition  of  the  inter- 
locutory judgment,  but  before  the  final 
judgment  by  default,  is  a  mere  formal 
error  not  authorizing  a  reversal  of  the 


judgment.  Hubble  v,  MuUanphv, 
Hard.  (Ky.)  302. 

4.  State  %\  Gorley,  2  Iowa  52. 

6.  State  V,  Gorley,  2  Iowa  53;  Park 
V,  State,  4  Ga.  329;  State  r.  Humphries, 

4  Blackf.  (Ind.)  538;  State  v.  Grigsby, 
3  Yerg.  (Tenn.)  280;  White  v.  State, 

5  Yerg.  (Tenn.)  183. 
Record. — And  where  the  record  fails 

to  show  a  compliance  with  these  legal 
requirements  the  judgment  will  be 
reversed.     State  v.  Gorley,  2  Iowa  5a. 

Technical  Record  Not  Required. — 
While  a  compliance  with  any  tech- 
nical form  in  the  entry  of  deraults  in 
criminal  cases  before  justices  of  the 
peace  should  not  be  required,  the 
record  should  show  that  in  some 
method  the  defendant  had  an  oppor- 
tunity to  know  that  his  presence  was 
demanded  and  required.  State  v, 
Gorley,  2  Iowa  52. 

6.  Bayard  v,  Gillasspy,  i  Miles  (Pa.) 
256. 

AffldaTlt  of  Merits. — So  where  a  de- 
fendant fails  to  file  an  affidavit  of  merits 
with  his  plea,  as  required  by  statute, 
it  is  proper  to  strike  the  plea  from  the 
files  and  render  judgment  by  default. 
Goldie  V.  McDonald,  78  111.  605; 
Young  V.  Browning,  71  111.  44. 

The  mere  fact  that  a  defendant  serves 
a  copy  of  an  affidavit  of  merits  filed 
with  his  plea,  instead  of  the  original, 
is  not  sufficient  to  justify  the  taking  of 
a  default  bjr  the  plaintiff.  The  plain- 
tiff is  required  in  such  case  to  apprise 
the  defendant  of  the  defect.  Wirts  v, 
Norton,  25  Wend.  (N.  Y.)  699;  Plat- 
ner  v.  Johnson,  3  Hill  (N.  Y.)  476. 

New  Jersey — Affidavit  to  Prevent  Judg- 
ment.— Under  the  supplement  to  the 
Practice  Act  of  New  Jersey,  approved 
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affidavit  is  a  judgment  by  default.* 

17.  Judgments  on  Demnrrer  —  a.  In  General — Whi&n  Defondiuit 
standi  on  Demnnror. — Where  the  defendant  stands  on  his  demurrer  to 
plaintiff's  declaration  or  complaint  a  judgment  as  by  default  may 
be  rendered  against  him  on  a  decision  overruling  it.* 

XJndor  Kodorn  Praetioo. — But  under  modem  practice  a  judgment 
final  as  by  default  should  not  be  taken  in  the  absence  of  a  rule  or 
order  granting  leave  to  plead  over  and  the  failure  of  the  defend- 
ant to  comply  therewith.* 


May  3,  1889  (Pamph.  L.,  p.  334),  an 
affidavit  of  merits  is  required  to  be  filed 
within  ten  days  after  service  of  tiie  dec- 
laration and  notice,  to  prevent  the  en- 
try of  judgment  by  default,  in  cases 
where  the  declaration  and  notice  are 
served  at  the  time  of  the  service  of  the 
summons.  Laufman  v.  Hope  Mfg.  Co., 
54  N.  J.  L.  70. 

Lack  of  Appearmnoe. — Judgment  by 
default  for  lack  of  appearance  cannot 
be  taken  where  the  defendant  has  filed 
an  affidavit  of  defense  in  due  time  for 
an  appearance.  Morton  v,  Hoodless, 
I  Miles  (Pa.)  46. 

1.  McClung  V.  Murphy,  2  Miles 
(Pa.)  177. 

Ponnsylyanla. —  No  distinction  in 
practice  in  Juniata  county  was  intended 
to  be  made  in  the  entry  of  judgment 
for  default  of  an  affidavit  of  defense 
between  the  subjects  of  claim  enu- 
merated in  the  fourteenth  and  those 
in  the  fifteenth  section  of  rule  4  of 
the  court  rules  of  that  county;  sec- 
tion 17  applies  to  both  the  preceding 
sections.  Huston  Cooperative  Mut. 
F.  Ins.  Co.  v.  Beale,  no  Pa.  St.  321. 

Under  the  Act  of  May  25,  1887,  a 
judgment  by  default  for  want  of  an 
affidavit  of  defense  may  be  entered  in 
an  action  begrun  by  a  writ  of  foreign 
attachment.  Hubbard  v.  Dorman,  7 
Pa.  Co.  Ct.  Rep.  384. 

Court  of  Common  Pleas, — A  rule  of 
the  Court  of  Common  Pleas  provid- 
ing that  **  in  all  9iZt\on^oi  scire  facias 
*  *  *  judgment  by  default  may  be 
taken  »  *  ♦  after  the  return  day,  if 
the  defendant  shall  have  neglected  to 
file  an  affidavit  of  defense  on  or  before 
the  return  day,  or  within  fifteen  days 
after  the  service  of  the  writ,*'  is  ap- 
plicable properly  to  an  action  of  scire 
facias  upon  a  municipal  lien  for  pav- 
ing, etc.  WilkesBarre  v.  Felts,  134 
Pa.  St.  529. 

2.  Campbell  v.  West,  86  Cal.  197; 
Bailey  v.  Sloan,  65  Cal.  387 ;  People 


V.  Culverwell,  44  Cal.  620;  Riley  v, 
Loughrey,  22  III.  98;  Musser  v.  Ho- 
bart,  14  Iowa  249;  Saltus  v.  Kip,  2 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  382;  King 
V.  Stafford,  5  How.  Pr.  (N.  Y.  Supreme 
Ct.)  30;  Cowan  v,  Donaldson,  95  Tenn, 
322,  327;  Ross  V.  Meek,  93  Tenn. 
666. 

AcUon  on  Open  Account. — In  an  action 
on  an  open  account  the  court  is  not 
authorized,  on  overruling  a  demurrer 
to  plaintiff's  evidence,  to  render  a  judg- 
ment final  for  the  plaintiff  without  an 
assessment  of  damages  by  the  jury^ 
Patterson  v,  Blakeney,  33  Ala.  338. 

8.  Rollins  V.  Coggshall,  29  Iowa  510; 
Rainey  v.  Sanders,  4  Humph.  (Tenn.) 

447- 

Betpondeas  Onster. — After  demurrer 
overruled  a  judgment  of  respondeat 
ouster  should  be  rendered,  and  where 
the  defendant  refuses  or  neglects  to 
answer  over  a  final  judgment  must  be 
entered.  Denton  v.  Danbury,  481 
Conn.  368. 

Time  to  Anawer  Oror. — Where  a  de- 
murrer to  a  pleading  is  sustained  or 
overruled,  and  time  to  amend  or  an-i 
swer  is  given,  the  time  so  given  under 
code  procedure  begins  to  run  from  the 
service  on  the  adverse  party  of  notice 
of  the  decision  or  order.  It  the  notice 
required  has  not  been  given  or  waived 
the  time  to  answer  does  not  expire  sa 
as  to  authorize  a  default  Chamberlin 
V.  Del  Norte  County,  77  Cal.  150. 

WaiTor  of  Notice. — Where  defend- 
ant's attorney  is  in  court  and  asks  for 
a  specified  time  within  which  to  file  an 
answer  after  demurrer  is  overruled,  a 
written  notice  is  waived.  Barron  v. 
Deleval,  58CaI.  95. 

WaiTor  of  Detenlt  by  Aoooptaace  of  De^ 
mnrrer. — An  acceptance  by  plaintiff*a 
attorney  of  the  service  of  a  demurrer 
filed  after  a  default  had  been  entered, 
against  the  defendant  constitutes  a 
waiver  of  the  default.  Hestres  v.Clem-. 
ents,  31  Cal.  435. 
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On  Terau. — Where  leave  to  plead  over  is  granted  on  terms  a 
judgment  by  default  may  be  granted  on  failure  to  comply  there- 
with.* 

Peinrreg  to  Speeial  Connt. — Where  a  defendant  stands  on  his  de- 
murrer to  a  special  count  and  pleads  the  general  issue  to  the 
common  counts,  the  court  must,  on  overruling  the  demurrer,  ren- 
der judgment  by  «//  dtczt  on  the  special  count  and  impanel  a 
jury  to  try  the  issues  of  fact  upon  the  common  counts.* 

When  Judgment  Teohnleally  on  Demnrrer. — Judgment  final  rendered 
on  overruling  defendant's  demurrer  without  leave  to  plead  anew,* 
as  where  defendant  fails  to  plead  over  on  an  order  sustaining 
plaintiff's  demurrer  to  defendant's  answer,  is  technically  not  a 
judgment  by   default,  but  upon  demurrer  *     But  it  is  substan- 


Iowa. — Where  an  action  was  com- 
menced during  term  time  and  the  de- 
fendant required  to  appear  and  show 
cause  "whj  a  temporary  injunction 
should  not  issue,  the  defendant  ap- 
peared and  filed  a  demurrer  to  the 
petition,  which  was  overruled,  where- 
upon he  refused  to  plead  further. 
It  was  held  that  he  could  not  be  re- 
quired to  Answer  to  the  merits  until  the 
next  term.  Matter  v.  Phillips,  52 
Iowa  232. 

1.  Walton  V.  Walton,  32  Barb.  (N. 
Y.)203. 

2.  Klein  v.  Wells,  82  111.  201. 
Snlwniflalon of  Aaaeeiment. — Upon  that 

trial  he  should  submit  the  assessment 
of  damages  under  the  judgment  »ti 
dicit  to  the  same  jury,  so  that  there 
may  be  but  one  final  judgment.  Klein 
V.  Wells,  82  111.  201. 

Setting  Aside  Snch  Judgment. — Where 
matters  set  up  under  special  plea  are 
admissible  under  the  general  issue,  a 
judgment  by  default  on  demurrer  to 
special  plea  will  not  beset  aside  even 
for  sufficient  excuse.  Taylor  v.  Frost, 
2  Den.  (N.  Y.)2oo. 

Amended  PeUtion.— The  defendant's 
failure  to  answer  an  amended  petition 
after  a  demurrer  thereto  has  been  over- 
ruled authorizes  a  judgment  by  de- 
fault although  the  answer  to  the  orig- 
inal petition  is  on  file.  Brenner  v. 
Gundershiemer,  14  Iowa  82. 

Demurer  Orerraled  as  FriTOlooe. — 
The  overruling  of  a  demurrer  as  friv- 
olous does  not  enable  a  judgment  final 
by  default  to  be  rendered  unless  it 
might  be  without  an  inquiry  in  dam- 
ages where  no  demurrer  was  filed. 
Skinner  v.  Terry,  107  N.  Car.  103. 

8.  Jordan  v.  John  Ryan  Co.,  35  Fla. 

259;  Garlington  v.  Priest,  13  Fla.  559; 
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L'Engle  v.  L'Engle,  19  Fla.  714; 
Petty s  V,  Marsh,  24  Fla.  44. 

4.  Falken  r.  Housatonic  R.  Co.,  63 
Conn.  358. 

Replication — And  accordingly  in  Flor- 
ida it  was  held  reversible  error  to  enter 
a  default  on  the  sustainins^  of  a  de- 
murrer to  the  replication  of  the  plain- 
tiff. The  proper  entry  to  have  been 
made  was  a  final  judgment  for  the  de- 
fendant upon  the  demurrer.  Wade 
V,  Doyle,  17  Fla.  522. 

On  Bespondeas  Ontter. — But  where 
leave  is  granted  to  plead  over,  a  judg- 
ment of  respond eas  ouster  is  properly 
rendered,  and  where  the  defendant 
fails  to  plead  within  the  time  allowed, 
his  default  to  the  action  should  be  en- 
tered by  the  clerk,  and  a  final  judgment 
by  default  may  properly  be  rendered  on 
application  of  the  plaintiff.  Jordan  f . 
John  Ryan  Co.,  35  Fla.  259. 

Where  the  defendant  fails  to  answer 
over  on  a  decision  sustaining  a  de- 
murrer to  a  plea,  judgment  final  will 
be  upheld  although  the  court  rendered 
no  formal  judgment  of  respondeas 
ouster,  Branigan  v.  Rose,  8  111.  128; 
Branigan  v,  Gurnee,  8  111.  130;  Brad- 
shaw  V.  Morehouse,  6  111.  3^. 

In  Branigan  v.  Rose,  8  IlK  128,  it 
was  said  :  "Technically  the  latter  judg- 
ment [respondeas  ouster]  should  have 
been  entered  of  record,  but  in  point  of 
fact  no  judgment,  interlocutory  or  final,, 
was  then  rendered.  This  omission 
was  not  to  the  prejudice  of  the  defend- 
ant. He  was  not  thereby  precluded 
from  answering  over  to  the  declara- 
tion, but  had  an  undoubted  right  so  to 
do.  On  his  declining  to  do  it,  the 
court  proceeded  properly  to  dispose 
of  the  case.** 

AppUoatlon  to  Withdraw. — Where  no 
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tially  a  judgment  by  default  in  its  effect  upon  the  action  and  the 
defendant's  rights.* 

On  What  Deolaratlon. — A  judgment  by  default  as  on  demurrer  sus- 
tained is  valid  on  a  declaration  containing  several  counts  if  one 
of  them  be  sufficient  to  sustain  it  * 

b.  On  Withdrawal  of  Demurrer.— When  the  defendant  files 
and  afterwards  withdraws  a  demurrer  without  obtaining  leave  to 
answer,  his  default  may  be  entered  at  any  time  and  the  clerk  is 
authorized  to  enter  judgment  against  him  by  default.* 

XITT.  While  Pleading  of  the  Defekdant  TThbisposed  Of — 1.  In 
General. — A  judgment  by  default  or  nil  dicit  cannot  generally  be 
taken  by  the  plaintiff  after  the  action  is  at  issue,*  whether  the 


application  is  made  by  the  defendant 
to  withdraw  his  plea  and  plead  de 
novo,  judgement  final  may  properly  be 
rendered,  at  common  law,  upon  sus- 
taining the  demurrer  to  the  plea. 
Clemson  v.  State  Bank,  2  111.  45. 

1.  Thus  it  was  said  in  Daniels  v, 
Saybrook,  34 Conn.  377 :  "The  defend- 
ants in  this  case,  by  demurring  to  the 
declaration,  defaulted  as  to  the  facts 
sufficiently  alleged  and  essential  to 
constitute  a  cause  of  action,  and  there- 
by admitted  them.  When  their  de- 
murrer was  overruled  their  case  stood 
as  upon  default,  with  all  the  essential 
elements  of  the  cause  of  action  and  the 
right  of  the  plaintiffs  to  recover  some 
damages  conclusively  admitted." 

Unless  of  course  the  statute  (Act 
Conn.  1872)  allows  the  court  to  pro- 
vide that  upon  failure  to  plead  agree- 
ably to  rule  or  the  order  of  the  court 
**tne  court  may,  on  motion  of  the 
other  party,  order  a  nonsuit,  default, 
or  judgment  on  a  cross  complaint, 
counterclaim,  or  set-off,  as  the  case 
may  be.'*  See  58  Conn.  Rule  i  (p. 
566).  In  such  case  a  failure  to  plead 
over  would  not  seem  to  constitute  a 
default  without  an  order.  Falken  v. 
Housatonic  R.  Co.,  63  Conn.  265. 

The  distinction  in  Connecticut  af- 
fects the  mode  of  assessing  damages. 
Thus  it  was  held  in  the  case  last  cited 
that  the  Act  of  1889  (Session  Laws  of 
1889,  c.  157),  providing  that  **in  every 
action  of  tort  in  which  the  defendant 
suffers  a  default  and  there  is  a  hearing 
in  damages,  said  hearing  in  damages 
shall  be  to  a  jury  unless  the  defaulting 
defendant  shall  have  given  notice," 
etc.,  did  not  apply  where  a  demurrer 
to  a  complaint  was  overruled  and  a 
failure  of  the  defendant  to  answer  over 
did  not  constitute  a  default,  and  that 
the  hearing  in  damages  in  such  a  case 


did  not  fall  within  the  statute  and  was 
to  be  held  before  the  court  and  not 
the  jury. 

2.  North  V.  Kizer,  72  111.  172;  An- 
derson V,  Semple,  7  111.  455. 

Special  Count. — Although  a  special 
count  shows  no  cause  of  action  the 
judgment  by  default  will  be  supported' 
under  the  common  counts  if  it  could 
have  been  legally  rendered  thereun- 
der. Rowell  V.  Chandler,  83  111.  288. 

8.  Ewing  V.  Jennings,  15  Nev.  379. 

4.  Logan  v.  Moulder,  i  Ark.  313; 
Strong  V.  Comer,  48  Minn.  66;  Hooker 
V.  Gallagher,  6  Fla.  351 ;  Dickson  v. 
Hoff,  3  How.  (Miss.)  165;  Sevier  v. 
Turner  (Tex.  Civ.  App.  1895),  33  S. 
W.  Rep.  29^. 

**Such  a  judgment  could  not  have 
been  entered  with  issues  of  fact  exist- 
ing and  undisposed  of."  Taylor  v. 
McLaughlin,  2  Colo.  375. 

After  an  Issne  Joined  a  judgment 
nil  dicit  cannot  be  entered  upon  non- 
appearance of  the  defendant.  A  jury 
must  be  sworn,  the  issue  must  be  tried, 
and  judgment  rendered  upon  the  ver- 
dict. Taylor  v.  McLaughlin,  2  Colo. 
375 ;  Gibson  v.  Smith,  i  Colo.  7 ;  Kee- 
ler  V.  Campbell,  24  III.  287;  Cox  v. 
Capron,  10  Mo.  691. 

Joint  Judgment. — Judgment  by  de- 
fault cannot  be  rendered  against  two 
defendants  after  one  of  them  has 
pleaded.  Pett  v.  Clark,  5  Wis.  198; 
Cole  V.  Wagnon,  2  Ark.  154. 

A  final  judgment  cannot  be  taken 
against  them  until  the  plea  is  disposed 
of.    Teal  V,  Russell,  3  111.  319. 

Where  issue  is  joined  on  the  plea, 
the  proper  course  is  to  call  a  jury  as 
well  to  try  the  issue  joined  as  to 
assess  the  damages  as  to  those  who 
suffered  the  default.  Teal  v,  Russell, 
3  111.  319;  Able  V.  Chandler,  12  Tex. 
93. 
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issue  be  one  of  law  or  of  fact.*  It  follows  that  where  a  defend- 
ant has  appeared  to  the  action  and  filed  a  pleading  in  opposition 
his  default  cannot  be  entered  nor  judgment  by  default  taken  until 
the  pleading  is  stricken  from  the  file  or  otherwise  disposed  of.* 


1m.  Hicks  V.  Vann,  4  Ark.  526;  Reed 
V,  State  Bank,  5  Ark.  194;  Alexander 
-v.  Stewart,  23  Ark,  18. 

Inataaoe. — Where  pleadings  had  been 
filed  in  the  proper  court  (in  this  case 
under  a  special  law),  and  upon  change 
in  the  jurisdiction  of  the  courts  the 
case  was  transferred  to  the  District 
Court,  it  was  error  in  the  latter  court 
to  render  judgment  by  default  and 
ignore  the  pleadings  and  issues  tendered 
by  the  claimant  to  the  property  levied 
on.  Roseboro  v.  Thompson,  i  Tex. 
App.  Civ.  Cas.,  4  18. 

Bngland. — Where  a  defendant  made 
•default  in  putting  in  a  statement  of 
defense  under  Order  XXIX.,  r.  10 
<i875),  ^^^  the  plaintiff  gave  notice  of 
motion  for  judgment  in  default  of  de- 
fense, but  before  the  motion  was  heard 
the  defendant  put  in  a  statement  of 
defense,  it  was  held  that  the  state- 
ment of  defense,  though  put  in  after 
time,  could  not  be  treated  as  a  nullity 
and  that  the  plaintiff  was  not  entitled 
to  judgment  in  default  of  defense. 
Oill  V.  Woodfin,  25  Ch.  Div.  707. 

In  Loidataiia  no  judgment  by  de- 
fault can  be  taken  until  all  the  de- 
fendant's exceptions  which  were  filed 
to  the  petition  have  been  disposed  of. 
Rawle  V.  Skipwith,  8  Martin  N.  S. 
(La.)  118;  State  v,  Vallette,  36  La. 
Ann.  730. 

A  tacit  issue  made  by  a  judgment 
by  default  cannot  be  considered  as  a 
plea  of  any  matter  amounting  only  to 
a  dilatory  exception.  Fink  v.  Martin, 
I  La.  Ann.  117. 

And  where  a  judgment  by  default 
is  confirmed  after  answer  filed  to  the 
merits  and  prayer  for  a  jury,  the  pro- 
ceedings are  vitiated  and  the  case  will 
be  remanded.  French  v.  Putnam,  14 
La.  97. 

in  New  Mexico,  under  Practice  Act 
1891,  §  4,  providing  that  the  plaintiff 
shall  deliver  to  the  defendant  or  his 
attorney,  within  ten  days  after  defend- 
ant's appearance,  a  copy  of  the  decla- 
ration, and  that  each  subsequent 
pleading  thereafter  shall  be  filed  with 
the  clerk,  a  copy  of  which  shall  be 
served  on  the  opponent  within  ten 
days  after  filing  and  service  of  the 
next    preceding    pleading,    and    that 


upon  failure  to  file  and  serve  a  plead- 
ing seasonably  the  opposite  party  shall 
be  entitled  to  a  judgment  nil  dicit, 
it  was  held  that  judgment  nil  dicit 
could  not  be  rendered  against  the  de- 
fendant while  his  plea  of  set-off  was  on 
file  undisposed  of.  Knaebel  v.  Slaugh- 
ter (N.  Mex.  1893),  34  Pac.  Rep.  i^. 

Setting  Aside  Judsment.  —  Such  a 
judgment  by  default  will  be  set  aside 
on  defendant's  motion,  without  regard 
to  the  merits  of  the  answer  and  with- 
out any  afiidavit  of  merits.  Knowles 
V,  Fritz,  58  Wis.  216. 

2.  Illinois. — McDonnell  v.  Harter, 
22  111.  28;  Mason  v.  Abbott,  83  111. 
445;  Lyon  V,  Barney,  2  111.  387;  Man- 
love  V.  Bruner,  2  111.  390;  Sammis  v, 
Clark,  17  111.  39^ ;  Covell  v.  Marks,  2  111. 
391 ;  Cook  v.  Forest,  18  111.  581 ;  Faurot 
V.  Park  Nat.  Bank,  37  111.  App.  322 ;  Par- 
rott  V,  Goss,  17  111.  App.  no;  Steel- 
man  V.  Watson,  10  111.  249;  McKinney 
V,  May,  2  111.  534;  Barnett  v.  Craig, 

38  111.  App.  96;   Pana  v.  Humphreys, 

39  111.  App.  641. 

Indiana.— 'V^rr^W  v.  State,  68  Ind. 
157;  Harris  v.  Muskingum  Mfg.  Co., 
4  Blackf.  (Ind.)  267;  Maddox  v.  Pul- 
liam,  5  Blackf.  (Ind.)  205;  Ellison  v. 
Nickols,  I  Ind.  477 ;  Kirby  v.  Holmes, 
6  Ind.  33;  Norris  v.  Dodge,  23  Ind. 
190;  Kellenberger  v,  Perrin,  46  Ind. 
282 ;  Young  v.  State  Bank,  4  Ind.  301 ; 
Tipton  V.  Cummins,  5  Blackf.  (Ind.) 
571;  Walker  v.  Sellers,  11  Ind.  376; 
Hirsh  V.  Clawson,  106 Ind.  329;  Ellison 
V,  Cain,  2  Ind.  236. 

Iowa,  —  Davis  v.  Brady,  Morr. 
(Iowa)  loi ;  Sample  v.  Griffith,  5 
Iowa  378;  Markey  v.  Mettler^  i 
Iowa  528;  Lyon  v.  Bunn,  6  Iowa  48; 
Seachrist  v.  Griffeths,  6  Iowa  390; 
Taylor  v.  Runyan,  9  Iowa  522;  Ar- 
buckle  V.  Bowman,  6  Iowa  70;  Crafts 
V,  Clark,  31  Iowa  78;  Levi  v.  Monroe, 
II  Iowa  453;  Cleveland  Canal  Bank 
V.  Newberry,  7  Iowa  5;  Burlington, 
etc.,  R.  Co.  V.  Marchand,  5  Iowa  468; 
Twogood  V.  Coopers,  9  Iowa  415; 
Wolff  V.  Hagensick,  10  Iowa  590;  Mal- 
lory  v.  Sailing,  48  Iowa  699 ;  Brown  v. 
Hollenbeck,  2  Greene  (Iowa)  319. 

Kentucky, — Rochester  zf.  Trotters,  4 
Bibb  (Ky.)  444;  Long  v.  Dupey,  i 
Dana  (Ky.)  104. 
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Even  if  the  defendant  does  not  answer  on  being  called,  *  or 
where  the  parties  have  agreed  to  consider  a  plea  as  filed  and  an 
issue  joined,  no  judgment  by  default  can  be  rendered  thereon.* 

Extent  of  Bnle. — The  rule  applies  universally,  without  regard  to 
the  nature  of  the  action,*  and  consequently  applies  to  suits  in 
chancery.* 

2.  Pleading  Served  Only,  Filed  Only,  or  Filed  out  of  Time — Serred 
or  Piled  Only. — And  where  a  pleading  is  served  only  upon  the  plain- 


Louisiana, — French  v,  Putnam,  14 
La.  97. 

Mississippi. — Taj  lor  v,  McNairy,  42 
Miss.  276;  Webster  r.  Tiernan,  4  How. 
(Miss.)  352;  Dean  v.  McKinstry,  a 
Smed.  &  M.  (Miss.)  213;  Price  v.  Sin- 
clair, 5  Smed.  &  M.  (Miss.)  254;  Purvis 
V.  Forbes,  5  How.  (Miss.)  518;  Ham- 
brick  V.  Dent,  70  Miss.  59. 

Missouri. — Elliott  v.  Leak,  4  Mo. 

540- 

New  r<?r>.— Garrett  v.  Teller,  22 
Wend.  (N.  Y.)643;  Strout  r.  Curran, 
7  How.   Pr.  (N.  Y.  Supreme  Ct.)36. 

Texas.  —  Kinnard  t\  Herlock,  20 
Tex.  48 ;  Hurlock  v.  Reinhardt,4i  Tex. 
580;  Bedwell  v.  Thompson,  25  Tex. 
Supp.  246;  Able  V.  Chandler,  12  Tex. 
88 ;  Matossy  v.  Frosh,  9  Tex.  610;  Sevier 
V.Turner  (Tex.  Civ.  App.  1895),  33  S. 
W.  Rep.  294 ;  McKaughan  v.  Harrison, 
25  Tex.  Supp.  461 ;  Tally  v.  Thorn, 
35  Tex.  727. 

Wisconsin. — Haskins  v.  Wilson,  5 
Wis.  106. 

General  Denial. — It  is  error  for  the 
clerk  to  assess  damages  as  on  a  default 
while  a  plea  of  the  general  issue  regu- 
larly filed  has  never  been  stricken  from 
the  files.  McDonnell  v.  Harter,  22 
111.  28. 

So  where  an  answer  contained  a 
general  denial  pleaded  to  an  action 
on  a  promissory  note,  while  it  does 
not  put  the  plaintiff  on  his  proof  of  its 
execution,  it  requires  its  production  in 
evidence,  and  consequently  precludes 
a  judgment  by  default.  Bedwell  v, 
Thompson,  25  Tex.  Supp.  246. 

Action  of  Debt. — After  issues  joined 
in  an  action  of  debt  the  plaintiff  can- 
not take  a  judgment  by  default  but 
must  have  the  issues  tried  by  a  jury. 
Maddox  v.  Pulliam,  5  Blackf.  (Ind.) 
205. 

ByNllDidt. — A  judgment  by  nil  did t 
is  improper  where  the  general  issue  is 
on  file.  Tipton  v.  Cummins,  5  Blackf. 
(Ind.)  571 ;  Harris  v.  Muskingum  Mfg. 
Co.,  4  Blackf.  (Ind.)  267.  But  may  be 
properly  rendered  upon  a  decision  of 
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the  court  striking  out  a  plea  as  im- 
proper. Fanning  v.  Russell,  81  111. 
398 ;  Beam  z\  Laycock,  3  111.  App.  43. 

Plaintiff's  Waiyer. — Where  the  plain- 
tiff obtains  and  files  a  rule  on  the 
defendant  to  plead  he  waives  his  right 
to  ask  for  a  judgment  for  defendant's 
failure  to  answer.  Fuoss  v.  Schleines, 
15  W.  N.  C.  (Pa.)  192. 

nea  of  Payment.— -Or  where  a  plea 
of  payment  is  made  it  is  erroneous  to 
render  judgment  by  default  without 
disposing  of  that  plea.  Selser  r.  Wil- 
kinson, Walk.  (Miss.)  108. 

Non  est  Faotnm. — So  it  is  error  to 
render  a  final  judgment  by  default 
against  a  defendant  who  has  inter- 
posed the  plea  of  non  est  factum.  Crow 
V.  Decatur  Bank,  5  Ala.  249. 

1.  Brown  v,  Hollenbeck,  2  Greene 
(Iowa)  319. 

Hot  (Hiilty. — A  court  cannot  render  a 
judgment  by  default  on  a  plea  of  not 
guilty  because  the  defendant  does  not 
appear  when  called ;  as  issue  has  been 
joined  the  jury  must  be  impaneled. 
Manlove  v.  Bruner,  2  111.  390. 

2.  McEwin  v.  State,  3  Smed.  & 
M.  (Miss.)  120. 

8.  Shirley  v.  Conway,  44  Miss.  -^34. 

Oarnishee  Prooess. — where  garnishee 
process  has  been  served  upon  a  law- 
fully authorized  agent  of  a  corpora- 
tion, the  latter  is  not  to  be  considered 
in  default  for  want  of  an  answer  after 
a  disclosure  has  been  filed  by  such 
agent.  Lorman  v.  Phoenix  Ins.  Co., 
33  Mich.  65. 

After  Examination  of  Witnesses. — ^An 
answer  cannot  be  stricken  out  and 
judgment  by  default  entered  after 
witnesses  have  been  heard  and  the 
case  taken  into  consideration  by  the 
court.     Abbott  v.  Douglass,  28  Cal. 

295- 

4.  Apperson  v,  Gogin,  3  111.  App. 
49;  Younger  v.  Louks,  7  111.  App.  280; 
Harrah  t'.  Conley,  82  111.  48;  Griswold 
V.  Brock,  29  111.  App.  423;  Coffin  v. 
Kemp,  4  Greene  (Iowa)  119.  See  also 
article  Decrees,  vol.  5,  p.  974. 
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tiff  and  not  filed,*  or  filed  only,  a  judgment  by  default  cannot  be 
taken  ignoring  it.* 

mad  ont  tf  Tlmt. — ^And  even  although  the  pleading  is  filed  out  of 
time  the  rule  obtains,  unless  defendant's  default  was  entered 
prior  to  the  filing  of  the  answer  or  plea.* 

AffldaTit  of  lUritt. — The  rule  is  especially  rigid  where  an  affidavit 
of  merits  is  filed  with  the  plea.* 

Damwrer. — Or  where  a  demurrer  is  entered  after  the  time  to 
plead  has  expired.* 


1.  Haley  v.  Breeze,  i6  Colo.  167; 
Smith  V,  Wells,  6 Johns.  (N.  Y.)  286; 
Irwin  V.  Deyo,  7  c5ow.  (N.  Y.)  153. 

Tendered. — A  judgment  by  default 
without  disposing  of  a  plea  tendered  is 
erroneous.  M alone  v.  Stud,  Minor 
(Ala.)   360. 

Duty  of  Attomey.^The  plaintiff^s 
attorney,  when  a  copy  of  a  plea  is  re- 
ceived by  him,  is  to  take  it  for  granted 
that  the  original  is  on  file.  Smith  v. 
Wells,  6  Johns.  (N.  Y.)  286. 

Filing  Hnno  Pro  Tunc. — If  the  adverse 
party  desires  the  pleading  to  be  filed, 
the  court  will  compel  it  to  be  done 
nunc  fro  tunc  at  any  time  on  due  ap- 
plication. Irwin  t'.  Deyo,  7  Cow.  (N. 
Y.)  153. 

a.  Maples  V.  Geller,  i  Nev.  233. 

Depoetted. — It  was  held  in  an  early 
Wisconsin  case  that,  where  a  rule  of 
court  so  provided,  it  is  not  sufficient  to 
have  a  plea  deposited  with  the  clerk. 
It  must  be  marked  ^^ filed,''*  or  it  will 
be  disregarded.  Keep  t^  Enos,  3 
Chand.  (Wis.)  261. 

At  Common  Law. — In  England,  where 
the  pleading  is  merely  filed  with  the 
clerk  and  not  served,  it  may  be  disre- 
garded by  the  plaintiff,  i  Tidd's  Pr., 
566. 

S.  Rhodes  v.  McFarland,  43  Ala. 
101 ;  Flanders  v,  Whittaker,  13  111.  707 ; 
Dewey  v,  Lewis,  12  Neb.  306;  Hurlock 
V.  Reinhardt,  41  Tex.  580;  Lockhart 
V.  Bowles,  I  Tex.  App.  Civ.  Cas.,  ^ 
344 ;  East  Line,  etc.,  R.  Co.  v.  Scott, 
66  Tex.  565 ;  Ryburn  v.  Nail,  4  Tex. 
305  ;  Moore  v.  Janes,  6  Tex.  227 ;  Wheat 
V.  Davidson,  2  Tex.  196. 

Tlie  Bole  Bestated. — Where  a  party 
pleads  before  default  entered,  though 
out  of  time  or  without  leave,  if  the 
plea  be  good  in  substance  and  form 
his  default  cannot  be  entered  while 
the  plea  stands.  The  proper  practice 
in  such  case  is  to  move  to  strike  the 
plea  from  the  files.  Pett  v.  Clark,  5 
Wis.  198. 


At  Common  Law  the  plaintiff  could 
not  in  general  sign  judgment  by  de- 
fault where  the  plea  was  delivered  to 
him  at  any  time  before  judgment 
signed,  i  Tidd's  Pr.  566;  Minns  v, 
Baxter,  i  T.  R.  16;  Thomson  r.  Ryall, 
4  T.  R.  195 ;  Sherson  v,  Hughes,  5 
T.  R.  35. 

There  were  some  exceptions  to 
the  rule.  Wakefield  v,  Marden,  2 
Chit.  Rep.  8,  18  E.  C.  L.  231 ;  Bond  v. 
Smart,  i  Chit.  Rep.  735,  18  E.  C.  L. 
218;  Douglas  V.  Green,  2  Chit.  Rep. 
7,  note  a,  18  E.  C.  L.  230;  Jennings  v. 
Webb,  I  T.  R.  277 ;  Davison  v.  More- 
ton,  I  Chit.  Rep.  716,  18  E.  C.  L.  214; 
Morris  v.  Hunt,  i  Chit.  Rep.  93,  18 
E.  C.  L.  37. 

Or  where  the  defendant  pleads  be- 
fore he  has  appeared  or  taken  the  dec- 
laration out  of  the  office,  or  before  the 
bail  are  perfected  in  a  bailable  cause, 
or  where  he  pleads  in  abatement 
after  a  general  imparlance,  or  to  the 
jurisdiction  of  the  court  after  a  spe- 
cial imparlance,  or  where  he  pleads  in 
abatement  after  the  expiration  of  four 
days  from  the  filing  and  notice  of  dec- 
laration, plaintiff  might  sign  judg- 
ment by  default,     i  Tidd's  Pr.  566. 

4   Corbin  v.  Turrill,  20  111.  516. 

Waiver  of  Affidavit. — When  the  plain- 
tiff did  not  move  in  the  trial  court  for 
judgment  as  in  case  of  default,  on  the 

f round  that  the  defendant  failed  to 
le  an  affidavit  with  the  plea,  the 
plaintiff  will  be  deemed  to  have  waived 
his  rights  in  this  respect  and  cannot 
object  on  appeal.  Mc Williams  v,  Rich- 
land, 16  111.  App.  333. 

5.  Castle  V.  Judson,  17  111.  381 ;  Cook 
V.  Forest,  18  111.  581 ;  Corbin  v.  Tur- 
rill, 20  111  516;  Walker  v.  Tiffin  Gold, 
etc.,  Min.  Co.,  2  Colo.  89. 

Filing  Issuable  Plea  after  Demnrrer 
(hrermled. — And  if  a  party  files  an  is- 
suable plea  after  his  demurrer  to  a 
declaration  has  been  overruled,  and 
before  any  default  has  been  taken 
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Waiver  by  Plaintiff. — In  such  cases  the  plaintiff  will  be  deemed  to 
have  waived  defendant's  failure  to  plead  within  the  time  required 
by  law.* 

3.  Lost  Plea. — Where  a  plea  has.  once  been  filed  and  then  de- 
stroyed or  lost,  a  judgment  by  default  cannot  be  rendered  against 
the  defendant  for  want  of  a  plea.* 


against  him,  it  is  irregular  for  the 
plaintiff  to  assess  his  damages  and  take 
a  judgment  therefor.  Fisher  v.  Chase, 
aChand.  (Wis.)  3. 

1.  Walker  v.  Tiffin  Gold,  etc.,  Min. 
Co.,  2  Colo.  89;  Sieber  v.  Frink,  7 
Colo.  148;  Manville  r.  Parks,  7  Colo. 
129;  Castle  V,  Judson,  17  111.  381; 
Cook  T'.  Forest,  18  111.  582;  Dunn  t;. 
Keegin,  4  III.  295. 

**We  agree  that  where  the  rule  ex- 
pires in  term  time  and  the  pleading 
be  interposed  before  application  for 
default,  it  may  well  be  considered  as 
filed  inapt  time,  even  though  after  the 
lapse  of  the  day  named  in  the  rule,  for 
in  such  case  the  opposite  party  omit- 
ting to  take  advantage  of  his  adversary's 
default,  on  the  first  day  thereof,  may 
be  said  to  impliedly  stipulate  that  the 
pleading  may  still  be  interposed,  that 
is  to  say,  that  the  rule  shall  be  so 
extended  as  to  include  that  day.'* 
Walker  v.  Tiffin  Gold,  etc.,  Min.  Co., 
2  Colo.  89. 

Term  Time. —  The  principle  appears 
to  be  limited  to  cases  where  the  rule 
to  plead  expires  in  term  time.  Walker 
V.  Tiffin  Gold,  etc.,  Min.  Co.,  2  Colo. 
89. 

Leaye  of  Court. — In  Sieber  v.  Frink, 
7  Colo.  148,  it  was  said :  **It  is  doubt- 
ful if  leave  of  court  even  was  neces- 
sary, unless  section  75  of  the  code  may- 
be construed  as  requiring  such  leave.*' 

New  York  Code. —  Under  code  pro- 
cedure, however,  an  answer  filed  after 
the  time  limited  by  statute  may  be  dis- 
regarded as  a  nullity,  and  judgment  by 
default  taken  thereon  in  the  absence 
of  an  order  extending  time.  McGown 
V.  Leavenworth,  2  E.  D.  Smith  (N. 
Y.)  24;  Mandeville  v.  Winne,  5 
How.  Pr.  (N.  Y.  Supreme  Ct.)  461; 
Jacobs  V.  Marshall,  6  Duer  (N.  Y.) 
689. 

In  New  Jersey  the  rule  is  other- 
wise. Ridgway  v,  Horner,  55  N.  J.  L. 
84,  where  the  court  said :  **The  act 
provides  no  such  penalty  for  failure  to 
appear,  and  at  common  law  such 
failure,  while  it  exposed  the  defendant 
to  punishment  and  deprived  him   of 


certain  rights,  did  not  entitle  the 
plaintiff  to  proceed  to  judgment  until 
an  appearance  had  been  entered  for 
the  defendant,  for  until  then  he  was 
not  in  court.** 

in  Iowa  a  motion  for  judgment  by 
default  made  by  the  plaintiff  was  de- 
nied where  defendant  had  actually  filed 
an  answer,  though  not  until  eighteen 
days  after  the  expiration  of  a  rule  taken 
by  agreement  to  answer  within  thirty 
days;  and  although  the  order  allow- 
ing it  was  granted  ex  parte  in  vaca- 
tion, it, being  shown  that  no  delay  was 
caused  the  plaintiff.  Redfield  v.  Mil- 
ler, 59  Iowa  393. 

In  Alabama  the  practice,  as  existing 
in  1869,  was  cleared  up  in  Rhodes  v. 
McFarland,  43  Ala.  95,  where  it  was 
said :  **  The  law  prescribes  the  time 
within  which  pleas  shall  be  filed,  but 
it  is  within  the  province  of  the  court, 
by  rules  of  practice,  to  direct  in  what 
manner  the  omission  to  do  so  may  be 
taken  advantage  of,  or  cured,  so  as  to 
subserve  the  ends  of  justice.  The  ninth 
rule  of  practice  in  the  Circuit  Court 
provides  that  'defaults  may  be  en- 
tered on  the  docket  in  vacation,  which 
shall  relate  to  the  preceding  term,  and 
advantage  thereof  may  be  claimed  at 
the  next  term.'  Rev.  Code,  p.  820. 
When  this  is  done,  the  party  claiming 
the  benefit  shall  not  be  bound  to  re- 
ceive any  plea  or  pleading  of  the 
party  so  in  default.  But  the  court,  on 
timely  application,  may  set  this  judg- 
ment aside  on  affidavit  showing  merits 
and  sufficient  matter  of  excuse.  If, 
however,  before  the  default  is  entered, 
either  in  term  time  or  in  vacation,  the 
defendant  appears  and  files  his  pleas, 
he  has  a  right  to  be  heard  on  the 
merits  of  his  case.  Woosley  v.  Mem- 
phis, etc.,  R.  Co.,  28  Ala.  536.  At  the 
time  the  judgment  by  default  was  ren- 
dered in  this  case,  the  defendant  was 
in  court  by  his  attorney,  by  leave  of 
the  court,  and  his  pleas  were  on  file.  It 
was  not  in  the  power  of  the  court  to 
ignore  them.** 

a.  Daniels  v,  Chicago  Fifth  Nat. 
Bank,  65  111.  409,  holding  that  the 
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4.  Pleading  after  De&nlt  Taken. — After  default  taken  it  is  too 
late  for  the  defendant  to  file  his  plea  without  leave  or  an  order  of 
court  setting  aside  the  judgment,*  unless  plaintiff  waives  the 
irregularity  by  joining  issue.* 

6.  Plea  WitJiout  Affidavit. — A  judgment  by  default  for  want  of 
an  affidavit  of  defense  cannot  be  entered  after  the  defendant  has 
been  ruled  to  plead  and  has  actually  filed  his  plea.' 

Ymeqffldent  Affidavit. — Or  where  the  verifying  affidavit  required  to 
be  filed  with  the  plea  is  insufficient,  in  which  case  the  plea  must 
first  be  stricken  out.* 

6.  Distinction  between  Negative  and  Affirmative  Pleas. — A  distinc- 
tion has  been  drawn  between  negative  and  affirmative  pleas,  and 
while  the  general  rule  is  held  applicable  to  a  negative  plea  filed 
by  the  defendant  and  issue  joined  thereon,*  the  rule  is  held 
otherwise  where  the  defendant  pleads  affirmatively  and  afterward 
fails  to  appear  and  defend  his  plea.  In  the  latter  case  a  judg- 
ment by  default  may  be  regularly  rendered  although  the  plea  has 
not  first  been  disposed  of,®  except  where  the  defendant  files  a 


cause  is  nevertheless  at  issue  and  must 
be  tried  by  a  jury. 

Restoration  of  nea. — And  where  the 
defendant  fails  to  supply  the  plea,  the 
plaintiff  should  be  permitted  to  supply 
it.  Daniels  v.  Chicago  Fifth  Nat. 
Bank,  65  III.  409. 

1.  Moore  z\  Watkins,  1  Ark.  268 ; 
Bateman  v.  Pool,  84  Tex.  405. 

On  What  Pleading. — In  Ohioy  on  at- 
tachment proceedings  against  an  ab- 
sconding debtor,  it  was  held  no  error 
to  take  a  third  default  after  a  plea  had 
been  filed  when  it  also  appeared  that 
no  judgment  was  taken  upon  the  de- 
fault, and  the  issue  was  regularly  sub- 
mitted to  and  found  by  the  court.  Fer- 
guson V,  Ryder,  2  Ohio  St.  493. 

2.  Jones  v,  Jones,  13  Iowa  276. 
Reception  or  Rejection  Discretionary* — 

After  a  default  has  been  Jaken,  the  court 
may  receive  or  reject  a  plea  offered 
thereafter  by  the  defendant,  at  its  dis- 
cretion. Newsom  v.  Ran,  18  Ohio  240. 
See  infra^  XVIII.  13.  Decision  on 
Motion  Lies  in  Discretion. 

5.  Richards  v.  Mink,  19  Phila.  (Pa.) 

365- 

In  Pennssrlyania  a  plaintiff  cannot 
take  a  judgment  by  default  for  want  of 
an  affidavit  of  defense,  pending  a  plea 
in  abatement.  Hummel  v.  Meyers,  26 
W.  N.  C.  (Pa.)  279. 

4.  McDonnell  v.  Harter,  22  111.  28. 

6.  Milner  v.  Miller,  4  Bibb  (Ky.) 
341. 

6.  Schooler  v.  Ashurst,  3  A.  K. 
Marsh.  (Ky.)  492 ;  Stapp  v.  The  mason, 


2  Litt.  (Ky.)  214;  Milner  v.  Miller,  4 
Bibb  (Ky.)  341. 

The  Distinction  Results  from  the  obli- 
gation of  the  defendant  to  have  sus- 
tained his  affirmative  pleas  by  proof. 
Milner  v.  Miller,  4  Bibb  (Ky.)  341. 

Nil  Dlcit. — Although  pleas  are  on  file, 
judgment  by  «//  dicil  may  be  rendered, 
and  such  judgment  authorizes  the  pre- 
sumption that  the  defendant  was  pres- 
ertt  by  himself  or  counsel  and  did  not 
attempt  to  sustain  his  pleas.  Bryant 
V,  Simpson,  3  Stew.  (Ala.)  339. 

Unyerified  Plea. — In  Alabama^  the 
mere  filing  of  an  affirmative  plea  not 
verified  by  affidavit  will  not  prevent 
the  rendition  of  a  judgment  by  de- 
fault, unless  the  defendant  appears  to 
sustain  it.  Schwarz  v.  Oppenheimer, 
90  Ala.  462 ;  McCollom  v,  Hogan,  i 
Ala.  515 ;  Dougherty  v.  Colquitt,  2 
Ala.  337 ;  McCoy  v.  Harrell,  ^o  Ala. 
232;    Lehman    v.    Hudmon,    85  Ala. 

135- 

Pleas  Not  Requiring  Verification, 
— So  when  pleas  arc  fifed  which  need 
not  be  verified,  and  the  defendant  fails 
to  appear  to  sustain  them  and  the 
judgment  recites  his  failure  to  appear, 
it  is  not  essential  that  a  formal  repli- 
cation to  the  pleas  should  be  filed,  nor 
that  the  defendant  should  be  formally 
called,  and  where  the  action  is  not 
founded  on  a  written  instrument,  for  a 
sum  certain,  a  jury  may  and  should  be 
impaneled  to  assess  the  plaintiff's  dam- 
ages. Home  Protection  Ins.  Co.  v. 
Caldwell,  85  Ala.  608. 
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plea  under  oath  denying  the  execution  of  the  instrument  upon 
which  the  suit  is  based. ^ 

7.  After  Amendment  of  Complaint  or  Declaration. — Where  an 
amended  complaint  or  declaration  is  filed  the  original  answer 
or  plea  cannot  be  neglected  and  a  judgment  by  default  ren- 
dered thereon,  although  no  amended  answer  or  plea  is 
filed* 

8.  Abandonment  or  Waiver  of  Pleading — ^Abudounent. — Where,  after 
amendment  of  plaintiff's  pleading,  defendant  is  granted  leave  to 
answer  the  pleading  as  amended,  the  applications  to  replead  consti- 
tute an  abandonment  of  the  prior  issues,*  and  the  plaintiff  may  take 
a  judgment  by  default  on  defendant's  failure  to  answer  within  the 
time  allowed,*  although  defendant's  plea  of  the  general  issue  to 
the  original  declaration  remained  on  file.* 

Waiver. — ^And  where  the  defendant,  by  the  institution  of 
some  proceeding,  or  by  his  act  otherwise,  raises  a  presumption 
that  he  waives  the  benefit  of  his  answer,  he  impliedly  authorizes 


Debt  on  Bond. — So  in  debt  on  bond, 
where  defendant  pleads  an  affirmative 
plea  and  then  makes  default,  a  writ  of 
inquiry  will  be  awarded,  and  not  a  jury 
to  try  the  issue.  Milner  v.  Miller,  4 
Bibb  (Ky.)  341,  holding  that  if,  in  an 
action  of  debt,  the  defendant  pleads  an 
acquittance  or  release,  and  afterwards 
inakes  default,  judgment  shall  be 
entered  upon  the  default,  because  the 
duty  is  acknowledged. 

In  Replevin,  if  the  defendant  avows, 
and  afterward,  makes  default,  judg- 
ment shall  be  thereupon  given  for  dam- 
ages ;  because  the  taking  and  detention 
are  acknowledged.  Milner  v.  Miller, 
4  Bibb  (Ky.)  341. 

1.  McCoy  V,  Harrell,  40  Ala.  232 ; 
Crow  ZK  Decatur  Bank,  5  Ala.  249. 

In  McCoy  v.  Harrell,  40  Ala.  232, 
the  court  said  :  **  It  is  true  as  a  general 
rule  that  where  a  defendant  pleads  an 
affirmative  plea,  the  onus  of  proving  it 
lies  upon  himself;  and  if  he  does  not 
appear  to  sustain  his  plea  and  a  judg- 
ment by  default  is  rendered  in  favor 
of  the  plaintiff,  it  will  not  be  reversed 
on  error,  for  the  irregularity  works  no 
injury.  But,  when  a  sworn  plea  is  in- 
terposed denying  the  execution  of  the 
instrument  sued  on,  the  rule  stated  has 
no  application.  In  such  case  the  parties 
stand  as  they  did  at  common  law 
when  the  general  issue  was  pleaded, 
which  devolved  on  the  plaintiff  the 
necessity  of  proving  the  execution  of 
the  instrument  sued  on;  and  such 
proof  not  having  been  made  by  the 
plaintiffs  in  this  case,  it  was  error  to 


render  a  final  judgment  by  default 
against  the  defendant." 

2.  Elkhorn  First  Nat.  Bank  v,  Pres- 
cott,  27  Wis.  616. 

Amended  Declaration. — A  plea  which 
answers  the  original  declaration  ap- 
plies to  all  amendments  thereto,  and 
it  is  error  to  render  judgment  by  de- 
fault on  the  amended  declaration  while 
the  plea  is  undisposed  of.  Ridgely 
Nat.  Bank  v.  Fairbank,  54  111.  App.  296. 

On  Demurrer  Sustained — Where  the 
defendant  fails  to  plead  to  a  declaration 
amended  after  demurrer  sustained,  a 
judgment  may  be  rendered  thereon  by 
default.  Carmichael  v.  Governor,  3 
How,  (Miss.)  236. 

Failure  to  Amend  by  Defendant. — ^The 
mere  fact  that  defendant  fails  to  amend 
one  of  his  pleadings,  where  he  sets  up 
several  defenses  by  separate  answers, 
does  not  so  ptrt  him  in  default  as  to 
authorize*  a  judgment  by  default 
against  him  as  to  all  his  defenses. 
Crafts  V,  Clark,  31  Iowa  78. 

8.  Seawell  v.  Crawford,  55  Fed.  Rep. 
730;  Robinson  v.  Keys,  9  Humph. 
(Tenn.)  144;  Brown  v.  Saratoga  R. 
Co.,  18  N.  Y.  495;  Barnesville  First 
Nat.  Bank  v.  Western  Union  Tel.  Co., 
30  Ohio  St.  555;  Huckvale  v.  Kendal, 
3  B.  &  Aid.  137,  5  E.  C.  L.  244. 

4.  Seawell  v.  Crawford,  55  Fed.  Rep. 
730;  Robinson  v.  Keys,  9  Humph. 
(Tenn.)  144;  Huckvale  v.  Kendal,  3 
B.  &  Aid.  137,  5  E.  C.  L.  244. 

5.  Seawell  v.  Crawford,  55  Fed.  Rep. 
729;  Robinson  v.  Keys,  9  Humph. 
(Tenn.)  144. 
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the  entry  of  a  judgment  by  default,  notwithstanding  the  pleading 
on  file-* 

9.  Withdrawal  of  Pleading. — On  withdrawal  of  an  answer  the 
trial  court  may  render  final  judgment  by  default  upon  a  liqui- 
dated demand  without  reference  to  a  jury  * 

10.  Ininffioient  Pleading  —  GoMni  Bnle.  —  Where  the  answer 
on  file  contains  no  defense,*  or  where  it  admits  the  cause  of  ac- 


1.  London  Assur.  Corp.  v.  Lee,  66 
Tex.  247 ;  Pierson  v,  Burney,  15  Tex. 
272;  McKellar  v.  Lamkin.  22  Tex. 
244;  Beal  V,  Alexander,  6  Tex.  541; 
Callison  v,  Autry,  4  Tex.  371 ;  Hop- 
kins V.  Donaho,  4  Tex.  336. 

FaUnre  to  Oltfeet. — A  party  who  stands 
by  in  the  court  below  and  without 
making  any  objection  suffers  the  court 
to  err  as  to  a  matter  of  fact,  as,  for 
instance,  to  render  judgment  by  de- 
fault under  a  misapprehension  that  no 
answer  has  been  filed,  and  fails  after- 
wards to  move  the  court  to  correct  the 
mistake,  cannot  take  advantage  of  such 
error  on  appeal.  Hopkins  v,  Donaho, 
4  Tex.  336. 

FlUniT  and  Withdrawing. — And  if  a 
party  cause  the  clerk  to  indorse  a  paper 
as  filed,  and  immediately  withdraw  it 
from  the  custody  of  the  clerk  and  from 
the  inspection  of  the  opposite  party 
and  the  court,  the  paper  will  not  be 
considered  as  having  been  filed  in 
contemplation  of  law.  Beal  v.  Alex* 
ander,  6  Tex.  531. 

FiUniT  Motion.— Where  a  defendant 
filed  a  motion  to  quash  service  and  an 
answer  which  expressly  alleged  that 
it  was  not  to  be  considered  as  in  the 
case  unless  the  motion  was  overruled, 
and  the  motion  was  sustained,  it  was 
held  that  the  court  was  authorized  to 
hold  that  the  defendant  was  without 
pleadings  and  to  render  judgment  by 
default  at  the  next  term.  London 
Assur.  Corp.  v.  Lee,  66  Tex.  247. 

2.  Connelly  v.  Williams,  22  Tex. 
645;  Cartwnght  v,  Roff,  i  Tex.  78; 
Burton  v.  Lawrence,  4  Tex.  373; 
Wheeler  v.  Pope,  5  Tex.  262. 

Withdrawal  of  Fleas. — A  record  entry 
stating  that  **the  defendant  having 
withdrawn  his  pleas"  the  court  pro- 
ceeded to  enter  judgment  by  nil  dicit 
against  him  shows  that  a  demurrer 
filed  with  the  plea  in  answer  is  also 
withdrawn,  as  the  demurrer  is  a  plea 
tendering  an  issue  in  law.  Peacock  v. 
Banks,  Minor  (Ala.)  389. 

Notice  of  Prooeedlngi. —  But  defend- 
ant's   attorney    is    entitled,   notwith- 


standing the  withdrawal,  to  notice  of 
all  subsequent  proceedings  affecting 
his  client's  rights.  Watson  v.  H inch- 
man,  41  Mich.  716. 

Withdrawal  of  Appearance. — The  mere 
fact  that  the  attorney  who  filed  the 
plea  withdrew  his  appearance  does 
not  withdraw  the  appearance  of  the 
defendant  or  the  plea  which  had  been 
filed  on  his  behalf.    Mason  v.  Abbott, 

83  I".  445. 

8.  North  V.  Nelson,  21  Mo.  360. 

Nil  Dicit — Or  where  there  are  affirm- 
ative allegations  in  the  plaintiff's 
pleadings  which  the  answer  filed 
neither  confesses  nor  denies,  the  court 
should  render  as  to  such  allegations  a 
judgment  by  nil  dicit.  Mann  v.  Howe, 
9  Iowa  546. 

In  New  Jersejr  a  false  plea,  although 
verified  by  affidavit,  may  be  treated  as 
a  nullity,  and  a  judgment  by  default, 
either  interlocutory  or  final,  may  be 
entered  thereon.  Walter  v.  Walter, 
35  N.  J.  L.  262. 

Failure  to  Plead  Israably. — At  com- 
mon law,  where  the  defendant  failed  to 
plead  issuably  upon  a  judge's  order  so 
to  plead,  judgment  might  be  signed 
for  want  of  plea,  i  Tidd's  Pr.  563; 
Cave  V.  Aaron,  3  Wils.  33 ;  Waterfall 
V.  Glode,  3  T.  R.  305;  Hill  v.  Dyball, 
2  Chit.  Rep.  292,  18  E.  C.  L.  340; 
Macdonnell  v.  Macdonnell,  3  B.  & 
P.  174. 

Or  where  the  defendant  pleaded  a 
false  plea  of  judgment  recovered,  i 
Tidd's  Pr.  563. 

Or  where  one  of  several  pleas  is  not 
issuable,  although  the  other  pleas  are 
issuable,  i  Tidd's  Pr.  563. 

Or  where  the  plea  is  a  fraud  on  a 
judge's  order  staying  proceedings,  i 
Tidd's  Pr.  563. 

Or  where  a  declaration  declared  for 
two  thousand  pounds  and  defend- 
ant pleaded  that  he  did  not  owe  **the 
said  sum  of  five  hundred  pounds."  i 
Tidd's  Pr.  563. 

Going  to  Substance  of  Action. — But 
where  the  plea  goes  to  the  substance  of 
the  action  the  plaintiff  cannot  take 
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tion,*  it  may  in  some  states  be  treated  as  a  nullity  and  a  judg- 
ment by  default  authorized  thereon  ;  *  and  if  the  answer  is  a 
sham  and  clearly  fictitious,^  or  where  the  plea  is  absurd  on  its 
face,  the  plaintiff  may  ignore  it  at  common  law  and  take  his 
default* 

Plea  Vet  Adapted  to  Aetion,  or  UniigBed,  or  Ineonelrtont. — And  SO  at  com- 
mon law,  where  the  defendant  pleads  a  plea  not  corresponding  to 
the  action,*  or  an  unsigned  plea,*  or  where  the  defendant  pleads 


judgment  bj  default,  although  the  plea 
is  informal,  i  Tidd's  Pr.  563.  Or  if 
one  of  several  pleas  be  merely  de- 
murrable.    I  Tidd's  Pr.  563. 

X.  North  V.  Nelson,  21  Mo.  360. 

3.  North  V,  Nelson,  21  Mo.  360; 
Gregory  v.  McNealy,  12  Fla.  580; 
Thomas  v.  Brown,  i  Stew.  (Ala.)  412. 

On  Appeal,  the  error,  if  any,  will 
be  deemed  nonprejudicial,  as  where 
a  judgment  of  nil  dicit  is  ren- 
dered upon  a  record  which  affirm- 
atively shows  that  the  defendant  ap- 
peared but  did  not  attempt  to  sustain 
his  plea.  Gregory  r.  McNealy,  12  Fla. 
581 ;  Bryant  v.  Simpson,  3  Stew. 
(Ala.)  342. 

Record  Bntrlea. — A  record  entry  on 
a  judgment  by  default,  "and  now  this 
day  came  the  parties  by  their  attor- 
neys, and  the  defendant  saying  nothing 
in  bar  or  preclusion,"  etc.,  sufficient- 
ly shows  that  the  plea  was  not  sus- 
tained. Gregory  r>,  McNealy,  12  Fla. 

578. 

The  mere  fact  that  the  record  states 
that  no  pleas  were  filed  when  in  fact  it 
contains  two  pleas  properly  filed  is 
insufficient.  Miller  t;.  Hoc,  i  Fla.  221. 

In  New  Toxk  it  was  held  under  the 
common  law  that  where  the  plea  is 
bad  or  frivolous  the  plaintiff  ought 
either  to  demur  to  it  or  treat  it  as  a 
nullity  and  enter  a  default  without  any 
application  to  the  court.  Falls  v,  Stick- 
ney,  3  Johns.  (N.  Y.)  541. 

8.  I  Tidd's  Pr.  564;  Blewitt  v. 
Marsden,  10  East  2^7 ;  Thomas  v.  Van- 
dermoolen,  2  B.  &  Aid.  197;  Phillips 
V,  Bruce,  6  M.  &  S.  134;  Bartley 
V.  Godslake,  2  B.  &  Aid.  199; 
Shadwell  v.  Berthoud,  5  B.  &  Aid.  750, 
7  E.  C.  L.  251 ;  Hutchins  v.  Gilbie,  2 
Chit.  Rep.  335,  18  E.  C.  L.  358. 

Inttanoet. — As  where  a  plea  of  judg- 
ment recovered  in  proceedings  ficti- 
tious on  their  face  is  put  in.  i  Tidd's 
Pr.  564. 

Or  when  "  calculated  to  raise  issues 
requiring  different  modes  of  trial,  as 
a  set-off  for  money  due  on  a  recogni- 


zance or  judgment,  •  •  •  and  for 
money  due  on  simple  contract."  i 
Tidd's  Pr.  565. 

AppUoation  to  Court.— But  unless  the 
plea  be  clearly  a  sham,  judgment  can- 
not be  taken  without  prior  application 
to  the  court  to  dispose  of  it.  i  Tidd's 
Pr.  564;  Idle  V.  Crutch,  i  Chit.  Rep. 
525,  18  E.  C.  L.  156. 

Falalty. — The  mere  falsity  of  the  plea 
will  not,  however,  prove  sufficient  un- 
less it  is  also  clearly  frivolous  and  in- 
terposed for  delay.  This  at  common 
law  had  to  be  shown  by  affidavit  on 
application  to  the  court,  i  Tidd's  Pr. 
564;  Idle  V.  Crutch,  i  Chit.  Rep.  524, 
18  E.  C.  L.  155;  Fames  v,  Williams, 
I  D.  &  R.  359,  16  E.  C.  L.  42;  Mer- 
rington  v.  Becket,  2  B.  &  C.  81,  9  E. 
C.  L.  32 ;  Young  v,  Gadderer,  i  Bing. 
380,  8  E.  C.  L.  558. 

4.  I  Tidd's  Pr.  564;  Idle  v.  Crutch, 
I  Chit.  Rep.  525,  18  E.  C.  L.  156; 
Penfold  V.  Hawkins,  2  M.  &  S.  606; 
Gray  v,  Sidneff,  3  B.  &  P.  395. 

5.  I  Ti<4d'8  Pr.  563. 

Aasnmpalt. — As  nil  debet  in  an  action 
of  assumpsit,     i  Tidd's  Pr.  563. 

Delvt. — Or  nonassumpsit  in  debt,  i 
Tidd's  Pr.  563. 

On  the  Other  Hand,  the  plea  of  nil 
debet  in  an  action  of  debt  on  judgment, 
or  not  guilty  in  an  action  of  debt  on  a 
penal  statute,  is  not  such  a  nullity  as 
will  enable  the  plaintiff  to  take  a  de- 
fault notwithstanding,  i  Tidd's  Pr. 
564;  Anonymous,  2  Chit.  Rep.  239, 
18  E.  C.  L.  319;  Coppin  t?.  Carter,  i 
T.  R.  462. 

QnlTam  Action. — Nor  in  a  qui  tarn  ac- 
tion can  a  judgment  be  signed  for  en- 
titling a  plea  in  the  name  of  the  parties 
without  the  addition  of  qui  tarn  to  the 
plaintiff's  name,  i  Tidd's  Pr.  564; 
Dale  V.  Beer,  7  East  333. 

Misnomer. — Nor  does  the  misstate- 
ment of  the  defendant's  Christian 
name  in  the  commencement  of  his 
plea  authorize  the  plaintiff  to  treat 
it  as  a  nullity,  i  Tidd's  Pr.  564. 

e.  I  Tidd's  Pr.  566;  Leigh  v,  Mon- 
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a  second  inconsistent  plea  without  withdrawing  the  first  plea,* 
the  plaintiff  may  disregard  it  and  take  judgment  as  for  want  of  a 
plea.  And  the  same  rule  obtains  where  the  answer  sets  up  a 
defense  forbidden  by  the  statute  or  illegal  at  common  law  * 

CwmiTthig  Anthorltiea. — In  some  jurisdictions  a  judgment  by  de- 
fault cannot  be  taken,  although  the  answer  is  wholly  insufficient, 
until  it  is  stricken  out  or  otherwise  disposed  of,*  as,  for  instance, 
where  the  answer  is  not  verified  * 

Under  Ooda  Praetioe  an  answer  filed  to  a  verified  complaint  must 
also  be  verified,  or  it  may  be  disregarded  and  a  judgment  ren- 
dered, as  though  no  answer  was  filed  at  the  expiration  of  the 
time  to  plead  \^  and  so  where  an  answer  is  amended  without 
authority  of  law,^  or  where  an  answer  is  served  before  the  com- 
plaint is  served  upon  the  defendant,''  or  where  an  answer  merely 
sets  up  a  counterclaim.* 

11.  Bemedy  where  the  Answer  Cannot  be  Ignored — ^inOtneral. — The 
proper   remedy  of  the   plaintiff   where   the   defendant's   answer 


teiro,   6T.  R.   496;  Grant  v.  ,  2 

Chit,  Rep.  319,  18  E.  C.  L.  352 ;  Pitcher 
V.  Martin,  3  B.  &  P.  171 ;  Samuels  v, 
Dunne,  3  Taunt.  386;  Cardozo  v. 
Hardy,  2  Moore  220,  4  E.  C.  L.  416. 

1.  I  Tidd's  Pr.  564;  Palmer  v, 
Dixon,  5  D.  &  R.  623,  16  E.  C.  L.  246. 

Or  where  the  defendant  delivers  two 
pleas  on  the  same  day  to  mislead  the 
plaintiff,  i  Tidd's  Pr.  566;  Samuels 
V.  Dunne,  3  Taunt.  386. 

Abatfimcnt — ^Tender. — Where  the  de- 
fendant pleads  in  abatement  without 
an  affidavit  of  the  truth  of  his  plea, 
I  Tidd's  Pr.  565,  Pr.  Reg.  C.  P.  4,  or 
a  plea  of  tender  without  paying  money 
into  court,  the  plaintiff  may  take  judg- 
ment by  default  without  application 
to  the  court,     i  Tidd's  Pr.  565. 

Oyer. — Or  where  after  craving  oyer 
of  a  deed  he  does  not  set  forth  the 
whole  of  it.  Wallace  v.  Cumberland, 
4  T.  R.  370. 

%.  Smith  V,  Isle  of  Wight  Co., 
(Supreme  Ct.)  21  N.  Y.  St.  Rep.  317. 
In  that  case  an  answer  set  up  by  a 
corporation  contained  the  sole  defense 
of  usury,  which  was  forbidden  by 
statute  law,  and  it  was  held  that  it 
was  properly  disregarded  and  judg- 
ment awarded  by  default. 

8.  Burlington,  etc.,  R.  Co.  v.  Mar- 
chand,  5  Iowa  468;  Markey  v.  Met- 
tler,  I  Iowa  528;  Spencer  v.  Tooker, 
12  Abb.  Pr.  (N.  Y.  Supreme  Ct.)353; 
Bergman  v.  Howell,  3  Abb.  Pr.  (N. 
Y.  C.  PI.)  329;  Strout  V.  Curran,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  36; 
Hartness  v.  Bennett,  3  How.  Pr.  (N. 
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Y.  Supreme  Ct.)  289;  Chadwick  v. 
Snediker,  26  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  60;  Maxwell  v.  Jarvis,  14 
Wis.  506;  Thellusson  v.  Smith,  5  T.  R. 

In  Kentaoky,  where  a  judgment  by 
default  may  be  rendered  without  a 
jury  on  defendant's  failure  to  appear, 
an  appearance  and  insufficient  plea  is 
not  such  a  failure  to  appear  as  will  au- 
thorize a  judgment  by  default  without 
a  jury.     Burgess  v.  Jacobs,  14  B.  Mon. 

(Ky.)4i5. 

By  Stipulation,  however,  the  default 
judgment  may  be  taken,  notwithstand- 
ing the  plea  is  not  disposed  of.  Foster 
v.  Filley,  2  111.  256. 

A  D«feotlye  Flea  of  Hon  Bat  Faotnm  on 
file  must  first  be  disposed  of  before  a 
judgment  by  default  is  authorized. 
Middleton  v,  McCamant,  39  Tex.  146. 

4.  Ruch  V.  Jones,  33  Mo.  393 ;  Speer 
V.  Craig,  16  Colo.  478. 

5.  Allord  V.  McCormac,  90  N.  Car. 
151 ;  Alspaugh  v.  Winstead,  79  N.  Car. 
526;  Hull  V.  Ball,  14  How.  Pr.  (N. 
Y.  Supreme  Ct.)  305. 

Waiv«r. — Unless  the  defendant  retain 
the  answer  until  the  time  to  plead  has 
expired,  when  he  will  be  deemed  in 
Neiv  Tork  to  have  waived  the  defect. 
Hull  V.  Ball,  14  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  305. 

6.  Farrand  v,  Herbeson,  3  Duer  (N. 
Y.)  655. 

T.  Philips  V,  Prescott,  9  How.  Pr. 
(N.  Y.  Supreme  Ct.)  430. 

8.  Robbins  v,  Watson,  22  How.  Pr. 
(N.  Y.  Supreme  Ct.)  293. 
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cannot  be  ignored  is  to  move  to  strike  it  out,  and,  that  motion 
being  granted,  to  make  a  motion  for  judgment  by  default.^ 

Inadvertent  Defianlt. — Or  where  a  default  has  been  inadvertently 
taken  while  a  defective  answer  is  on  file,  the  answer  may  be  stricken 
out  before  final  judgment  is  entered.* 

12.  Plea  Making  Partial  Answer. — Where  a  plea  professes  to  an- 
swer, and  does  only  answer,  a  part  of  the  cause  of  action,  and 
the  remaining  portion  is  unanswered,  the  olaintiflf  may  take  judg- 
ment nildicit  for  the  portion  unanswered.^  But  not  where  some 
of  the  pleas  do  and  others  do  not  answer  the  whole  declaration.* 

18.  While  Demurrer  on  Pile. — While  a  demurrer  is  on  file  it 
creates  an  issue  of  law  which  must  first  be  determined  before  a 
default  can  be  entered,**  even  where  the  demurrer  is  taken  only 


1.  Lattimer  v.  Ryan,  20  Cal.  628; 
Parrott  v.  Den,  34  Cal.  79;  Tulloch 
V,  Belleville  Pump,  etc..  Works,  17 
Colo.  579;  Wilbur  v.  Maynard,  6  Colo. 
486;  Rucli  V,  Jones,  33  Mo.  393;  Pot- 
ter V.  Carreras,  4  Robt.  (N.  Y.) 
629;  De  Forest  v.  Baker,  i  Abb. 
Pr.  N.S.  (N.  Y.  Super.  Ct.)  34; 
Alspaugh  V,   Winstead,    79  N.   Car. 

537. 

Ylolattonof  Stlpnlatlon.—Or  where  the 
plea  is  filed  in  violation  of  a  stipulation 
to  allow  a  judgment  by  default  it 
may  be  set  aside  and  a  judgment  by 
default  rendered.  Teal  v.  Russell,  3 
111.  319. 

Answer  Not  y«rlfled. — In  Lattimer  v. 
Ryan,  20  Cal.  628,  a  complaint  was 
filed  upon  a  promissory  note.  The 
defendants  answered,  but  their  answers 
were  stricken  out  because  not  verified. 
After  filing  of  the  plaintiff's  motion  to 
strike  out,  one  of  the  defendants 
asked  leave  to  verify  his  answer,  which 
was  refused.  Judgment  was  then  en- 
tered as  upon  a  default,  and  upon  appeal 
the  Supreme  Court  treated  it  as  a  judg- 
ment by  default. 

Plea  of  NU  Debet.— Where  the  plea  of 
nil  debet  was  improper  and  no  answer 
to  the  declaration,  it  was  properly 
stricken  from  the  files,  and  defendants 
not  offering  to  plead  further  unac- 
companied with  an  affidavit  of  merits, 
it  was  not  error  for  the  court  to  render 
judgment  nil  dicit.  Beam  v.  Lay- 
cock,  3  111.  App.  43. 

2.  Dewey  v.  Lewis,  12  Neb.  306; 
Drum  V.  Whiting,  9  Cal.  422;  Strout 
V.  Curran,  7  How.  Pr.  (N.  Y.  Supreme 
Ct.)  36. 

Judgment  on  Pleadings. — Where  a 
motion  to  strike  out  and  for  default  is 
proper,  a  motion  for  judgment  on  the 


pleading  is  not  proper.  Speer  v. 
Craig,  16  Colo.  478. 

Application  to  Oonrt. — And  in  a  case 
where  application  is  required  to  be 
made  to  the  court,  the  defendant  is 
entitled  to  the  usual  notice  after  the 
answer  is  stricken  out.  De  Forests. 
Baker,  i  Abb.  Pr.  N.  S.  (N.  Y.  Super. 
Ct.)  34. 

8.  Safford  v.  Vail,  22  111.  330;  War- 
ren V,  Nixon,  4  111.  38,  in  the  first 
instance  of  which  cases  the  plaintiff 
demurred  to  the  plea  and  in  the  latter 
replied  to  it,  either  of  which  steps 
would  have  worked  a  discontinuance 
had  not  the  plaintiff,  as  he  did,  with 
the  permission  of  the  court,  during 
the  term  at  which  the  plea  was  filed 
and  before  final  judgment  was  ren- 
dered, corrected  his  mistake  by  taking 
judgment  nil  dicit  on  the  payment  of 
costs. 

4.  Tubb  V.  Madding,  Minor  (Ala.) 
129. 

Flea  and  Demnrrer. — Where  a  plea 
to  a  part  and  a  demurrer  to  the  resi- 
due of  the  declaration  were  on  file  un- 
disposed of,  a  judgment  by  default 
was  reversed.  Race  v.  Irving  Park 
Hall  Assoc.,  50  111.  App.  131;  Mar- 
shall V.  Duke,  4  111.  67. 

5.  California, — Hestres  v.  Clem- 
ents, 21  Cal.  425. 

Colorado. — Gibson  v.  Smith,  1 
Colo.  7. 

Illinois. — Bradshaw  v.  Hoblett,  5 
111.  53;  Bradshaw  v.  McKinney,  5 
111.  54;  Dunn  V.  Keegin,  4  111.  292; 
Sammis  v.  Clark,  17  111.  39I8;  Covell 
V.  Marks,  2  111.  391 ;  Manlove  v. 
Bruner,  2  111.  390;  McKinney  v.  May, 
2  111.  534;  Nye  V.  Wright,  3  111.  222; 
Moore  v.  Little,  11  111.  550;  Jones  v. 
Wight,  5  111.  338;  Fish  v.  Wheeler,  31 
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to  one  of  several  counts  of  the  declaration,*  unless  the  defendant 
has  waived  or  abandoned  his  demurrer,  in  which  case  a  judgment 
by  nil  dicii  may  be  taken  * 

14.  Pending  Motion. — Where  a  motion  made  by  the  defendant 
is  pending  undisposed  of,  a  judgment  by  default  against  him 
cannot  be  taken,^  unless  the  determination  of  the  motion  either 
way  could  not  affect  the  right  of  the  plaintiff  to  proceed  with  the 
cause.* 


111.  App.  596;  Steelman  v.  Watson,  10 
lU.  249. 

Indiana, — Kellenberger  v.  Perrin,46 
Ind.  382;  Ellison  v.  Nickols,  i  Ind. 
477 ;  Carver  v.  Williams,  10  Ind.  267 ; 
Sloan  v.Wittbank,  12  Ind.  444;  Wood- 
ward -v,  Wous,  18  Ind.  296;  Norris  v. 
Dodge,  23  Ind.  190. 

lott/a. — Wright  v,  Howell,  24  Iowa 

150;  Rollins  ?'.  Cogg8hall,29lowa5io. 

NeTv    fork. — Kelly  v.  Downing,  42 

N.    Y.  71;  Brodhead  v,  Brodhead,  3 

Code  Rep.  (N.  Y.  Supreme  Ct.)  8. 

Oregon. — Willamette  Falls,  etc.,  Co. 
T'.  Smith,  I  Oregon  181. 

Waskington.''Vf9.\\9i  Walla  Print- 
ing, etc.,  Co.  V.  Budd,  2  Wash.  Ter. 
336. 

In  CaUiiDnita,  if  a  demurrer  is  filed 
within  the  time  specified  in  the  sum- 
mons to  answer,  the  clerk  cannot  enter 
the  default  of  the  defendant  and  final 
judgment  for  want  of  answer,  even  if 
the  demurrer  has  not  been  served  upon 
the  opposite  attorney ;  and  where  upon 
a  demurrer  so  filed  the  clerk  in  vaca- 
tion enters  a  default  and  a  judgment 
upon  ex  parte  proofs  made  by  the 
plaintiff,  that  no  copy  of  the  demurrer 
has  been  served  upon  the  opposite 
attorney,  the  default  should  be  opened 
on  defendant's  application.  Oliphant 
V.  Whitney,  34  Cal.  25. 

DemoTrtt- to  Answer. — It  is  irregular 
to  enter  a  judgment  by  default  upon 
an  answer  and  a  demurrer  to  an 
answer.  Louthan  v,  Caldwell,  52  Mo. 
121. 

1.  Bradshaw  v.  McKinney,  5  111.  54. 

2.  Steelman  v.  Watson,  10  111.  249. 

3.  Dillon  V,  Rand,  15  Colo.  372; 
Klemm  v.  Dewes,  28  111.  317 ;  Kinyon 
V,  Palmer,  20  Iowa  138. 

Want  of  Answer. — A  default  for  want 
of  an  answer  cannot  be  entered  against 
the  defendant  while  a  motion  filed  by 
him  is  pending  undetermined.  Atchi- 
son, etc.,  R.  Co.  V,  Nicholls,  8  Colo. 
188. 

MOtton  to  QnaelL — A  motion  to  quash 
the  return  upon  the  summons    pend- 


ing undetermined  is  an  instance  of 
the  rule  stated  in  the  text.  Chiving- 
ton  V.  Colorado  Springs  Co.,  9  Colo. 
597,  decided  under  section  149,  Colo. 
Civ.  Code. 

Motion  to  Set  Aside  Default. —  So  it  is 
reversible  error  to  render  a  final  judg- 
ment by  default  against  a  defendant 
while  his  motion  to  set  aside  an  inter- 
locutory judgment  by  default  is  pend- 
ing undisposed  of.  Klemm  v.  Dewes, 
28  111.  317. 

Motion  to  Vacate  Appearance. — It  is* 
irregular  to  grant  a  default  before  dis- 
posing of  a  motion  on  file  to  vacate  an 
appearance  by  attorney  in  defendant's 
behalf.     Dillon  v.  Rand,  15  Colo.  372. 

In  Utah  it  is  held  that  the  pendency 
of  ^  motion  of  the  defendant  to  set 
aside  an  amended  complaint  does  not 
preclude  the  plaintiff  from  the  entry 
of  a  judgment  by  default  for  failure  to 
file  an  answer.  The  defendant  should 
obtain  a  stay  of  proceedings  if  he  de- 
sires to  prevent  default.  Greenfield 
V.  Wallace,  i  Utah  189. 

4.  Phillips  V.  Kerr,  26  111.  213.  \\\ 
that  case  a  motion  to  quash  a  capias 
was  pending,  and  the  court  said : 
**  Had  this  motion  gone  to  the  juris- 
diction of  the  court  over  the  person  of 
the  defendant,  it  is  obvious  that  it 
would  be  error  to  render  final  judg- 
ment before  the  motion  was  disposed 
of ;  but  as  this  motion  only  related  to 
the  mode  by  which  he  was  before  the 
court,  a  different  question  is  pre- 
sented. Had  the  motion  prevailed,  the 
effect  of  quashing  the  capias  would 
have  been  to  discharge  the  bail  and  let 
it  stand  for  and  answer  the  office  of  a 
summons." 

Motion  to  Dismiss. — A  motion  to  dis- 
miss does  not  extend  the  time  to  an- 
swer, and  a  judgment  entered  by  de- 
fault pending  the  motion  to  dismiss  is 
not  erroneous.  McDonald  v,  Swett,  76 
Cal.  258. 

Motion  to  Strike  Ont.  —  Where  it 
clearly  appears  that  a  motion  to  strike 
the  plaintiff's  petition  from  the  file& 
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16.  Beoord  on  Appeal — Where  pleas  are  shown  by  the  record  to 
be  on  file  it  is  obligatory  on  the  plaintiff  in  error,  if  he  would 
sustain  the  judgment  by  default,  to  make  up  a  record  affirmatively 
showing  that  they  were  not  on  file  when  the  judgment  was  ren- 
dered.^ 

XIV.  PbsmatubeEntbt  OF  Default. — 1.  In  General.— The  entry 
of  a  simple  default,  or  the  rendition  or  entry  of  any  judgment  by 
default,  before  the  time  when  it  is  authorized  by  law,  is  irregular.* 


could  not  have  been  granted,  the  error 
in  proceeding  to  a  judgment  by  de- 
fault while  the  motion  is  pending  is 
not  reversible.  Kellogg  v.  Churchill, 
I  W.  L.  M.  (Ohio)  45. 

Motion  on  Special  Appearance.  —  A 
special  appearance  for  the  purpose  of 
moving  to  dismiss  an  attachment  in 
the  action  does  not  invalidate  a  judg- 
ment by  default  taken  against  the  de- 
fendant although  the  motion  is  pend- 
ing.    Loring  v.  Wittich,  i6  Fla.  621. 

Motion  to  Ohsagt  Venue. — The  fact 
that  a  motion  of  the  defendants  to 
change  the  venue  is  pending  undecided 
does  not  aflFect  the  rendition  of  such  a 
judgment.    Risher  v,  Morgan,  56  Ind. 

172. 

1.  Irving  V.  Montgomery,  3  How. 
(Miss.)  191. 

Preanmption. — And  the  court  will  not 
presume,  to  validate  the  judgment  by 
default,  that  a  plea  shown  by  the 
record  to  hai^e  been  filed  the  day  of 
the  rendition  of  the  judgment  was 
filed  afterward.  Lyon  v.  Barney,  2 
111.  387;  Tomlinson  v.  Hoyt,  i  Smed. 
&  M.  (Miss.)  515. 

In  Pennsylvania,  where  the  plea 
was  filed  the  same  day  a  judgment  by 
default  was  entered  and  there  was  no 
evidence  to  show  which  was  prior  in 
time,  the  judgment  was  struck  off  so 
as  to  allow  a  trial  on  the  merits.  Rank 
V.  Hauer,  2  Pa.  Co.  Ct.  Rep.  385; 
Peacock  v.  Keystone  Mut.  L.,  etc.,  Ins. 
Co.,  I  Pearson  (Pa.)  132;  Simpson  v. 
Mancil,  41  Leg.  Int.  (Pa.)  104;  Comer- 
ford  V,  McKeever,  14  W.  N.  C.  (Pa.) 
473. 

Contra. — In  Alabamay  Louisiana, 
and  Texas  a  different  rule  obtains,  and 
judgment  nil  dicit  may  be  rendered 
although  pleas  are  on  file;  such  judg- 
ment authorizes  the  presumption  that 
the  defendant  was  present  by  him- 
self or  counsel  and  did  not  attempt 
to  sustain  his  pleas.  Bryant  v,  Simp- 
son, 3  Stew.  (Ala.)  339;  Blessey  v. 
New  Orleans   Factory,   13  La.   Ann. 


310,  where  an  answer  was  filed  on 
the  same  day  on  which  a  final  judg- 
ment by  default  was  taken,  and  it 
was  presumed  that  the  answer  was 
filed  after  the  default  had  been  ren- 
dered. Pierson  v.  Burney,  15  Tex. 
272,  holding  that  where  on  appeal  or 
error  the  record  shows  a  judgment  by 
default  and  an  answer  on  file  the  same 
day  as  the  petition,  it  will  be  presumed 
that  the  answer  was  withdrawn  before 
the  judgment  was  rendered,  or  not 
brought  to  the  attention  of  the  court. 
2.  Alabama.  —  Pruit  v.  Clack,  9 
Port.  (Ala.)  286;  Rather  v.  Owen,  i 
Stew.  (Ala.)  38;  Gwynn  v.  Weaver,  i 
Stew.  (Ala.)  219;  McElroy  r.  Dwight, 

1  Stew.  (Ala.)  149. 

California, — Harnish  v.  Bramer,  71 
Cal.  155;  Tregambo  v.  Comanche 
Mill,  etc.,  Co.,  57  Cal.  501 ;  Oliphant 
V.  Whitney,  34  Cal.  25. 

Colorado. — Morton  v,  Morton,  16 
Colo.  358 ;  Conley  v,  Morris,  6  Colo. 
212 ;  Skiles  v.  Baker,  6  Colo.  295. 

Illinois.— UiXXX^  v.  Carlisle,  3  111.  376. 

Mississippi, — Davis  v.  Patty,  42 
Miss.  509;  Petit  v.  McCombs,  41  Miss. 
628. 

New  r or k.— 'Smith  v,  Fogarty,  6 
Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  366; 
Overton  v,  Stanley,  i  How.  Pr.  (N.  Y. 
Supreme  Ct.)  64 ;  Thomas  v.  Douglass, 

2  Johns.  Cas.  (N.  Y.)  226. 

Texas. — Wheat  v,  Davidson,  2  Tex. 
196. 

En^-land. — Pope  v.  Turner,  4  Taunt. 
818;  Fraas  v.  Paravicini,4  Taunt.  545. 

WhUe  Pleading  on  FUe. — It  is  prema- 
ture to  enter  a  default  when  a  demurrer 
or  other  pleading  is  on  file  undisposed 
of.  Tregambo  v.  Comanche  Mill,  etc., 
Co.,  57  Cal.  501. 

Before  Special  Bail  Perfected. — A  de- 
fault for  failing  to  file  special  bail  may 
be  disregarded  if  prematurely  entered; 
and  if  an  attempt  in  good  faith  to  file 
such  bail  has  been  made,  but  the  bail 
turns  out  to  be  a  nullity,  defendant 
should  be  allowed  a  reasonable  oppor- 
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2.  Before  Prior  Judgment  Set  Aside. — So  a  judgment  by  default 
rendered  in  a  cause  before  a  prior  judgment  taken  therein  has 
been  set  aside  is  erroneous  and  will  be  reversed.* 

3.  Before  Expiration  of  Time  to  Answer. — A  judgment  by  default 
entered  prior  to  the  expiration  of  the  time  to  answer  is  premature 
and  erroneous  *  as  where  it  is  entered  prior  to  the  expiration  of 


tunitr  to  file  it  and  to  perfect  it  if  ex- 
cepted to.  Clink  V.  Russell,  58  Mich. 
242. 

Befbre  CaU  of  Docket.— Where  the 
statute  allows  the  defendant  until  the 
regular  calling  of  the  docket,  a  judg- 
ment bj  default  cannot  legally  be 
taken  prior  thereto,  although  the  trial 
court's  practice  rule  so  permits.  Col- 
lins V.  Gauche,  23  Ark.  649. 

Example  of  RegiUar  Call. — Where  the 
court  announces  that  on  the  call  of 
the  docket-  no  case  will  be  tried,  but 
that  all  will  be  continued  except  such 
as  are  undefended,  in  which  judg- 
ments by  default  will  be  rendered, 
it  is  still  a^  regular  calling  of  the 
docket  within  the  meaning  of  a  statute 
llnuting  the  time  to  plead,  so  as  to 
authorize  such  judgments.  Collins  t^. 
Gauche,  23  Ark.  646. 

Bntry  Prematnre  Imt  Perfected  in  Due 
Time  Hot  Validated. — And  where  the 
judgment  by  default  is  entered  before 
the  expiration  of  the  legal  time,  it  will 
not  be  maintained  as  valid  because  not 
made  final  until  after  the  usual  delays, 
nor  because  the  defendant  suffered  no 
injuiT.  Hartz^.  Nixon,  25  La.  Ann.  136. 

X.  Mc Adams  v.  Mc Henry,  22  Mo. 
413 ;  Kelly  r.  Hogan,  16  Mo.  215 ;  Mc- 
Elhany  v.  McHenry,  26  Mo.  174. 

Instances. — Where  it  appeared  from 
the  record  that  after  a  judgment  for 
costs  was  rendered  against  the  plain- 
tiff, a  final  judgment  by  default  was 
rendered  against  the  defendant  with- 
out his  appearance  and  without  set- 
ting aside  the  former  judgment,  it  was 
erroneous  and  reversible.  Mc  Adams 
V.  McHenry,  22  Mo.  413.  So  where 
there  has  been  a  nonsuit  against  the 
plaintiff  which  the  record  does  not 
show  to  have  been  set  aside.  Kelly  v. 
Hogan,  16  Mo.  215. 

2.  Arkansas. — Collins  v.  Gauche,  23 
Ark.  649;  Cornish  v.  Sargent,  18  Ark. 
266 ;  Aaron  v,  Anderson,  18  Ark.  268 ; 
Hixon  V.  Weaver,  9  Ark.  133. 

California. — In  re  Newman,  75  Cal. 
220;  Pike  V.  Brittan,7i  Cal.  159;  Will- 
son  V,  Cleaveland,30  Cal.  192 ;  Parker 
V,    Shephard,    i    Cal.    131;    Burt   v. 


Scrantom,  i  Cal.  416;  Maud  v.  Wear, 
55  Cal.  25;  Swift  V.  Canovan,  47  Cal. 
86;  Whitwell  v.  Barbier,  7  Cal.  54; 
Alderson  v.  Bell,  9  Cal.  321. 

Colorado. — O'Rear  v.  Lazarus,  8 
Colo.  609;  Brown  v.  Tucker,  7  Colo. 
30;  Routt  County  r.  Grand  County,  4 
Colo.  App.  306;  Sylph  Min.,  etc.,  Co. 
V.  Williams,  4  Colo.  App.  345 ;  Gwil- 
lim  V.  Colorado  Springs  First  Nat. 
Bank,  13  Colo.  278. 

Illinois. — Lyons  v.  Cooledge,  89  111. 

529- 

Kansas. — Armstrong  i;.  Durland,  11 
Kan.  15. 

Michigan, — Hurst  t».  Hawkins,  40 
Mich.  575 ;  Wyandotte  Rolling  Mills 
Co.  V.  Robinson,  34  Mich.  428. 

Minnesota. — Kipp  v.  Fulterton,  4 
Minn.  473. 

Nebraska, — Rich  v.  Stretch,  4  Neb. 
186. 

New  Tork, — People  v,  Babcock,  i 
How.  Pr.  (N.  Y.  Supreme  Ct.)  5. 

Oregon. — Woodward  v.  Baker,  10 
Oregon  491. 

Tennessee, — Glover  v,  Holman,  3 
Heisk.  (Tenn.)  519. 

Texas.  —  Glenn  v.  Shelburne,  29 
Tex.  125;  Pearce  v.  Tally,  STTex.  30J.. 

In  Colorado  a  judgment  by  default 
is  held  erroneous  where  taken  in  de- 
fault of  an  answer  before  fifty  days 
have  elapsed  since  the  last  publication 
of  the  summons,  as  required  by  law. 
Morton  v.  Morton,  16  Colo.  358;  Con- 
ley  V.  Morris,  6  Colo.  212;  Skiles  v. 
Baker,  6  Colo.  295 ;  O'Rear  T^  Lazarus, 
8  Colo.  608. 

Rule  of  Oonrt  Conflletlng  with  Statute. 
— The  trial  court  cannot  restrict  the 
statutory  time  by  a  mere  rule  of  prac- 
tice, and  a  judgment  based  upon  such 
restriction  is  void.  Collins  v.  Gauche, 
23  Ark.  649. 

In  Oblo  a  plaintiff  against  whom  an 
answer  **demanding  affirmative  relief  " 
is  filed  is  **  a  defendant  to  a  cross-peti- 
tion," and  Rev.  Stat.,  §  5097,  gives 
him  until  **the  third  Saturday  after 
the  cross-petition  is  filed  "  to  plead  to  it. 
A  judgment  taken  by  such  defendant 
before  the  third  Saturday,  without  the 
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On  Short  Service. 


the  time  allowed  the  defendant  to  answer  the  complaint  under 
statutes  providing  for  constructive  service.* 

Ezteniion  of  Time  to  Plead. — The  same  rule  holds  where  a  plaintiff 
ignores  an  order  extending  time  to  plead  and  takes  a  judgment  by 
default  after  the  expiration  of  the  original  statutory  time,  but 
before  the  expiration  of  the  time  limited  in  the  order.* 

Opening  Beftralt. — Under  such  circumstances  the  default  will  be 
opened  on  payment  of  costs  and  the  defendant  permitted  to 
answer.^ 

4.  On  Short  Service  or  before  Betnm  Day. — A  judgment  by  de- 
fault is  erroneous  where  it  is  rendered  upon  a  summons  served  an 
insufficient  length  of  time  before  the  return  day,-*  or  where  it  is 


knowledge  of  the  plaintiff,  is  obtained 
by  **  irregularity"  and  should  be  set 
aside  by  a  proceeding  under  c.  6, 
div.  4  of  tit.  I,  Rev.  Stat.  Kimmel  v. 
Pratt,  40  Ohio  St.  344. 

In  Miesoarl  an  instrument  in  writing 
in  terms  as  follows,  viz. :  "  Treasurer 
of  St.  Louis »  »  »  »  etc.  "  Railroad 
Company  will  pay  to  A  or  order  $1,700. 
Done  by  order  of  the  Board  of  Direct- 
ors. B,  President.  C,  Secretary," 
was  held  a  bill  or  note  for  the  direct 
payment  of  money,  within  a  statute 
providing  that  where  a  suit  is  founded 
on  such,  the  defendant  shall  demur  or 
answer  to  the  petition  within  the 
second  day  of  term,  and  accordingly 
a  judgment  by  default  taken  on  Sie 
fifth  day  was  held  authorized. 
Gilstrap  v.  St.  Louis,  etc.,  R.  Co.,  50 
Mo.  491. 

Bstopp^  of  Plaintiff.— Where,  by  mis- 
take, the  plaintiiTs  summons  calls  upon 
the  defendant  to  answer  the  complaint 
within  a  defined  number  of  days,  which 
number  is  in  excess  of  that  required 
by  law,  he  is  estopped  to  dispute  the 
defendant's  right  to  answer  at  any 
time  before  the  expiration  of  the  time 
so  limited  in  the  summons,  unless  an 
amended  summons  be  served  upon  the 
defendant;  and  a  judgment  by  default 
cannot  be  entered  after  the  expiration 
of  the  lesser  statutory  time  but  before 
the  time  named  in  the  complaint.  Hat- 
field V.  Atwood,  15  Civ.  Pro.  Rep.  (N. 
Y.  City  Ct.)  330. 

1.  Palmer  v.  McMaster,  8  Mont.  186. 

Interventton. — So  where  a  petition 
of  intervention  is  filed,  it  is  erroneous 
to  allow  a  judgment  by  default  to  be 
taken  before  the  time  allowed  to  an- 
swer has  expired.  Lane  v.  Clarke,  27 
La.  Ann.  201 ;  Perkins  v,  Perkins,  20 
La.  Ann.  257. 


At  too  Early  a  Term. —  Where  the 
plaintiff  was  not  entitled  to  judgment 
for  want  of  answer  until  **  the  third 
term  after  the  execution  of  the  writ," 
one  taken  at  the  first  term  was  held 
premature  and  erroneous.  Shuster  v. 
Bonner,  7  W.  N.  C.  (Pa.)  17, 

«.  Swift  V.  Canovan,  47  Cal.  86. 

8.  Swift  V.  Canovan,  47  Cal.  86. 

Irregular  Order  Extending  Time. — In 
Dakota  it  was  held,  in  Warder  v.  Pat- 
terson, 6  Dakota  83,  that  where  an 
order  enlarging  the  time  to  answer 
after  the  expiration  of  the  statutory 
period  was  irregularly  made,  and  sub- 
ject to  vacation  on  proper  order,  it 
was  nevertheless  binding  until  vacated, 
and  that  a  judgment  by  default  for 
lack  of  an  answer,  taken  before  another 
judge  while  the  order  was  still  in  force, 
was  irregular,  and  would  be  set  aside 
on  application. 

Bnle  to  Plead  **  Instanter."— A  rule  to 
plead  "  instanter  "  or  "  immediately  " 
means  within  twenty-four  hours,  and 
the  entry  of  judgment  by  default  prior 
to  that  time  is  erroneous.  Moffat  v, 
Dickson,  3  Colo.  313. 

4.  Indiana, — Helphenstine  v,  Vin- 
cennes  Nat.  Bank,  65  Ind.  582. 

Iowa, — Darrah  v.  Watson,  36  Iowa 
116;  Shea  V.  Quintin,  30  Iowa  58; 
Bonsall  v.  Isett,  14  Iowa  309. 

Kansas. — Dutton  v.  Hobson,  7  Kan. 
196. 

Mississippi.— Christian  v.  O'Neal, 
46  Miss.  669. 

Maine.-'Cole  v.  Butler,  43  Me. 
401. 

Afassaciuseffs.—Hendrickv.Whitte- 
more,  105  Mass.  23. 

Texas.— Trewino  v.  Garza,  i  Tex. 
App.  Civ.  Cas.,  §  821 ;  Wallace  v.  Crow, 
I  Tex.  App.  Civ.  Cas.,  ^  41 ;  O'Connor 
V.  Towns,  I  Tex.  107 ;  Hyde  v.  White, 
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rendered  before  the  return  day  named  in  the  writ.* 

5.  On  Declaration  Irregtilarly  Filed. — A  judgment  rendered  by 
default  upon  a  declaration  not  on  file  the  number  of  days  re- 
quired  by  statute  or  rule  is  premature  and  therefore  erroneous.* 

6.  On  Premature  Cante  of  Action. — So  where  a  judgment  by  de- 
fault is  rendered  upon  a  cause  of  action  which  had  not  accrued  at 
the  time  the  action  was  commenced,  it  will  be  reversed  on  appeal  ;* 
or  set  aside  upon  appropriate  application  to  the  proper  tribunal,* 
but  only  at  the  instance  of  the  parties  in  interest.^ 


24  Tex.  143;  Dickson  v.  Burke,  28 
Tex.  117. 

Hotlee  by  Pnblioatloii. — A  judgment 
bj  default  rendered  on  a  notice  by 
publication  before  the  full  time  re- 
quired by  statute  for  the  notice  to  run 
has  expired,  is  irregular  but  not  void, 
and  is  good  on  collateral  attack.  Essig 
V.  Lower,  120  Ind.  239. 

ConstmetloiL  of  Code. — A  code  sec- 
tion providing  that  in  justice  courts 
"  no  judgment  shall  be  entered  at  the 
return  term,"  unless  on  personal  serv- 
ice, is  mandatory,  not  directory  merely, 
and  when  taken  on  the  constructive 
service  of  notice  it  is  void,  not  irregu- 
lar only.     Betts  V,  Baxter,  58  Miss.  333. 

1.  Lyon  V.  Randall,  i  W.  L.  J. 
(Ohio)  396;  Porter  v.  Hower,  9  Pa. 
Co.  Ct.  Rep.  283. 

In  Colonulo  the  rendition  of  a  judg- 
ment by  default  against  a  defendant, 
before  the  return  day  named  in  the 
writ  of  summons,  is  absolutely  void, 
inasmuch  as  the  jurisdiction  of  the 
court  has  not  attached.  Yentzer  v. 
Thayer,  10  Colo.  63. 

Beflnre  Hour  Hamed. — Where  defend- 
ants were  cited  to  answer  and  appear 
to  the  complaint  at  the  hour  of  10 
o'clock  of  the  day  specified  for  trial,  a 
judgment  bv  demult  rendered  at  the 
hour  of  9  o'clock  of  that  day,  on  ex 
farte  proof  of  plaintiflF's  title  in  the 
absence  of  defendai^,  was  reversed. 
Parker  v.  Shephard,  i  Cal.  131. 

In  Lonlilana  a  judgment  by  de- 
fault is  premature  when  taken  on  the 
first  day  of  the  term,  as  the  defendant 
is  entitled  to  that  day  in  which  to 
answer.     Bryan  v.  Spruell,  16  La.  313. 

In  Mlimiiwfppl,  section  2134,  Code 
1892,  requires  writs  of  garnishment  to 
be  served  as  a  summons.  Under  section 
3417,  where  the  service  is  within  five 
days  before  the  return  day,  the  gar- 
ni&hee  is  not  required  to  answer  until 
the  next  term.  In  such  case  judg- 
ment by  default  cannot  be  taken  against 
him  before  the  next  term,  and  the  fact 


that  five  days  have  elapsed  after  service 
and  before  entry  of  the  judgment  does^ 
not  change  this.  Alexander  v,  Lloyd, 
70  Miss.  662. 

2.  In  MiBglnlppi,  under  the  old  prac- 
tice, it  was  held  erroneous  to  render  a 
judgment  by  default  at  the  appearance 
term  when  the  declaration  was  not  filed 
at  the  time  of  the  issuance  of  the  sum- 
mons. Nelson  v.  Rogers,  41  Miss.  638, 

In  TozEB,  when  service  of  petition 
is  accepted  and  five  days'  notice  waived 
by  the  defendant,  and  the  petition  is 
not  filed  by  the  first  day  of  the  term, 
no  judgment  by  default  can  be  taken 
at  that  term.  Bridges  v,  Reynolds, 
40  Tex.  204. 

8.  In  re  Newman,  75  Cal.  220 ;  Terry 
V.  Curd,  etc.,  Mfg.  Co.,  66  Miss.  394; 
Mason  v,  Barnard,  36  Mo.  384. 

Wlien  Objection  Raised. — And  the  ob- 
jection may  be  first  raised  in  the  Su- 
preme Court  on  appeal.  Terry  v^ 
Curd,  etc.,  Mfg.  Co.,  66  Miss.  394. 

Wliere  Debt  Matured  as  to  Codefnid- 
ant. — Where  joined  with  codefend- 
ants,  as  to  whom  the  cause  of  action  has 
accrued,  the  judgment  by  default 
may  be  affirmed  as  to  the  latter  and 
reversed  in  respect  of  those  as  to 
whom  the  debt  was  not  due.  Terry 
V,  Curd,  etc.,  Mfg.  Co.,  66  Miss.  394^ 

EffBCt  of  Beyersal. — Where  the  judg- 
ment is  reversed  because  prematurely 
taken,  new  process  need  not  be  sued 
out  to  authorize  a  judgment  by  de- 
fault on  the  defendant's  failure  to 
plead.  Petit  v.  McCombs,  41  Miss.. 
628. 

4.  In  re  Newman,  75  Cal.  220, 
Motion   to  Vacate  Hot  Proper. — But 

such  a  rendition  of  a  premature  judg- 
ment is  not  a  mistake,  neglect,  or  omis- 
sion of  the  clerk,  within  the  meaning- 
of  a  code  section  providing  for  the  va- 
cation of  a  judgment  by  default  on 
that  ground.  Williamson  v.Nicklin^ 
34  Ohio  St.  123. 

5.  In  re  Newman,  75  Cal.  220. 
Wlien  Error  Hot  Cured. — The  error  is 


6  Encyc.  PI.  &  Pr.— 7 
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7.  Whether  Judgment  Void  or  Merely  Erroneous. — ^A  premature 
judgment  by  default  is  not  void,  but  is  effective  until  reversed  or 
set  aside. ^ 

In  Conrti  of  Infuior  Jnriedietion. — And  even  in  courts  of  inferior  ju- 
risdiction the  rule  has  been  applied  and  the  judgment  held  merely 
erroneous  on  proper  objection.*  In  some  states,  however,  their 
jurisdiction  is  more  strictly  construed,  and  the  judgment  is  held 
absolutely  void  for  all  purposes,*  at  least  where  the  default  and 


not  cured  by  opening  the  judgment  on 
application  of  the  plaintiff  without  no- 
tice to  the  defendant.  Currin  v,  Ross, 
2  Mo.  203. 

1.  Whitwell  V.  Barbier,  7  Cal.  64; 
Ballinger  v,  Tarbell,  16  Iowa  491 ;  Carr 
V,  Carr,  92  Ky.  552 ;  Salter  v,  Hilgen, 
40  Wis.  363. 

Short  Servloe. — In  Ballinger  v.  Tar- 
bell, 16  Iowa  491,  the  court  said: 
"  That  this  service,  as  to  Tarbell,  was 
defective  is  apparent  because  the 
statute  requires  five  days*  notice  and 
here  were  only  four.  It  may  also  be 
defective  because  served  by  the  justice 
himself,  and  not  the  constable.  It  was 
therefore  clearly  erroneous  in  the  jus- 
tice to  have  rendered  judgment  against 
Tarbell  on  this  service.  It  would  with- 
out doubt  have  been  reversed  on  writ 
of  error.  But  it  was  erroneous  simply 
and  not  void.  It  is  not  a  case  where 
there  is  no  service  at  all,  but  a  case 
where  there  was  a  defective  service. 
The  justice  erred  in  deciding  that  this 
service  authorized  him  to  render  judg- 
ment against  Tarbell,  but  neither  Tar- 
bell nor  his  assignees  can  question  the 
validity  of  this  judgment,  or  claim  to 
have  it  treated  as  void  in  this  collateral 
proceeding. " 

In  Pemi^yaala  a  judgment  by  de- 
fault for  want  of  an  affidavit  of  defense, 
taken  one  day  before  the  default  was 
made,  is  not  void,  but  voidable.  Har- 
per V.  Biles,  115  Pa.  St.  594. 

In  Wiiooniin  the  judgment  cannot  be 
corrected  after  the  term.  Salter  v. 
Hilgen,  40  Wis.  363. 

In  Louisiana  a  judgment  by  default 
taken  on  too  brief  a  service  of  cita- 
tions is  absolutely  void,  Arthur  v, 
Cochran,  12  Rob.  (La.)  41 ;  Williams 
V,  Dunn,  2  La.  Ann.  806;  unless  the 
citation  is  waived,  in  which  case  the 
judgment  by  default  will  be  taken  be- 
fore the  expiration  of  the  ordinary  ten 
days' delay  from  the  service  of  citation. 
Evans  v.  Payne,  30  La.  Ann.  498. 

On  Dies  Non. — If  the  last  of  the  ten 
days  allowed  a  defendant  for  answer- 
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ing  falls  upon  a  dies  nony  the  whole  of 
the  next  day  is  given  to  him  to  file  his 
answer;  and  any  judgment  by  default 
taken  against  him  before  the  expira- 
tion of  that  day  is  premature.  Cather- 
wood  V,  Shepard,  30  La.  Ann.  677. 

Collateral  Attack. — Where  considered 
as  erroneous  merely,  the  judgment 
is  not,  of  course,  open  to  collateral 
attack.  Woodward  v.  Baker,  10  Ore- 
gon 491. 

a.  Searles  v.  Averhoff,  28  Neb.  668. 

Failure  of  Appearance — Justice  of  tlie 
Peace. — Where,  in  a  court  of  a  justice 
of  the  peace,  a  certain  defined  number 
of  hours  must  elapse  after  the  hour  of 
the  return  of  the  summons,  before  a 
judgment  by  default  can  be  taken  for 
nonappearance  of  the  defendant,  a 
judgment  taken  prior  to  its  expiration 
will  be  reversed,  and  in  such  a  case 
the  time  measurement  adopted  will  be 
common  time,  unless  standard  time  is 
named  in  the  summons.  Searles  v. 
Averhoff,  28  Neb.  668. 

8.  France  v,  Evans,  90  Mo.  74 ;  How- 
ard V,  Clark,  43  Mo.  344;  Williams  v. 
Bower,  26  Mo.  601. 

In  Kansas  section  83  of  the  Jus- 
tices' Code  g^ves  the  justice  of  the 
peace  the  right  to  proceed  in  the  ab- 
sence of  the  defendants,  if  they  fail  to 
appear  at  the  time  specified  in  tne  sum- 
mons or  within  one  hour  thereafter. 
A  summons  was  issued  hy  a  justice  of 
the  peace  and  made  returnable  on  June 
4,  1886,  at  10  o'clock,  A.  M.,  and  was 
regularly  served,  and  judgment  was 
thereafter  rendered  against  the  defend- 
ants. The  record  showing  the  manner 
of  rendering  the  judgment  read  as  fol- 
lows: **June  4,  1886,  10  o'clock,  A.  M. 
The  plaintiff  present  by  his  agent, 
Geo.  O.  Lovett.  The  defendants,  being 
three  times  called,  still  fail  to  appear. 
Upon  hearing  the  proof  and  allega- 
tions of  the  plaintiff,  I  do  render  judg- 
ment by  default.  It  is  therefore,"  etc., 
and  here  followed  the  judgment.  It  was 
held  that  it  did  not  appear  that  the 
judgment  was  void  on  its  face  for  the 
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judgment  thereon  are  entered  on  a  summons  served  within  the 
time  required  by  law.* 

8.  Waiver  of  Irregularity. — The  defendant  may  waive  the  irreg^ 
ularity  and  so  ratify  the  judgment.* 

ZV.  When  Applicatioh  to  the  Coubt  Eequibsd — 1.  Entry  by 
Clerk  without  Application — a.  In  General. — As  a  judgment  im- 
plies a  judicial  determination  of  the  rights  of  the  parties  to  the 
action,  the  clerk  is  not  authorized  to  enter  a  judgment  by  default 
without  prior  application  and  determination  by  the  court,  except 
in  such  cases  only  as  are  expressly  provided  for  by  the  statute.* 

d.  In  Contract  Actions  under  Code  Procedure. — Under 
code  procedure  the  class  of  actions  in  which  the  clerk  may  enter 
such  a  judgment  is  usually  confined  to  contracts  express  or  im- 
plied,* where  the  relief  demanded  is  the  payment  of  a  sum  of 


reason  that  It  was  rendered  one  hour 
too  soon,  and  before  the  justice  of  the 
peace  acquired  jurisdiction.  Green  v. 
Tower,  49  Kan.  302. 

1.  Sanders  v.  Rains,  10  Mo.  770; 
"Williams  v.  Bower,  26  Mo.  601. 

In  MlBSonrl  the  same  principle  ob- 
tains in  courts  of  superior  jurisdiction, 
and  the  judgment  by  default  is  held 
void  even  in  a  collateral  proceeding. 
Howard  v,  Clark,  43  Mo.  3^. 

S.  Havemeyer  v.  Brooklyn  Sugar 
Refining  Co.,  26  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  157. 

On  Defendant's  Motion. — Such  waiver 
occurs  where  a  judgment  is  entered 
for  the  relief  demanded  in  the  com- 
plaint on  motion  of  the  defendant  who 
has  not  filed  an  answer.  Havemeyer 
V.  Brooklyn  Sugar  Refining  Co.,  26 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  157, 
holding  that  the  judgment  is  valid,  al- 
though the  defendant's  time  to  plead 
has  not  expired,  and  that  where  co- 
defendants  are  duly  notified  of  the  mo- 
tion and  fail  to  appear  and  object,  nei- 
ther the  plaintiff  nor  themselves  can 
raise  the  point  that  the  codefendants' 
time  to  answer  had  not  expired. 

8.  Adams  v.  Agnew,  15  S.  Car.  36. 

Ctonatroetion  of  Statute. — A  statutory 
provision  that  a  clerk  shall  enter  judg- 
ment **  immediately  "  after  the  entry 
of  the  defendant's  default  is  directory 
only.  Edwards  v.  Hellings,  loj  Cal. 
207,  where  the  court  said  :  **His  failure 
to  do  so  may  render  him  liable  to  an 
action  by  the  judgment  creditor,  but  it 
does  not  render  void  the  judgment 
subsequently  entered  upon  such  de- 
fault, nor  can  the  defendant  against 
whom  the  judgment  is  entered  invoke 
-such  failure  for  the  purpose  of  annul- 


ling a  judgment  to  which  he  has  no 
other  defense." 

4.  New  York  Code  Civ.  Pro.,  ^  420; 
Wall  V.  Heald,  95  Cal.  364;  Stark  v, 
Raney,  18  Cal.  622;  Gamble  v.  Jack- 
sonville, etc.,  R.  Co.,  14  Fla.  226; 
Heinrich  v.  Englund,  34  Minn  .  395 ; 
Skillman  v.  Greenwood,  15  Minn.  102. 

OonftltatlonaUty  of  Statute. — A  stat- 
ute authorizing  the  entry  of  a  judg- 
ment by  default  by  the  clerk  is  not 
unconstitutional.  Crawford  v.  Beard, 
12  Oregon  447. 

In  Minnesota,  where  the  complaint 
states  a  cause  of  action  arising  on  a 
contract  for  the  payment  of  money 
only,  and  demands  judgment  for  a 
certain  sum,  but  the  summons  con- 
tains the  form  of  notice  prescribed  by 
Gen.  Stat.  Minn.  1878,  c.  66,  $  54, 
subd.  2,  and  the  summons  and  com- 
plaint are  served  together  on  de- 
fendant, a  judgment  in  default  of 
answer,  entered  by  the  clerk  without 
application  to  the  court,  is  valid. 
Heinrich  v.  Englund,  34  Minn.  395. 

In  Oallftonia,  under  section  585,  Code 
Civ.  Pro.,  the  clerk  is  authorized  to 
enter  judgment  by  default  only  in  **  an 
action  upon  contract  for  the  recovery 
of  money  or  damages  only."  In  other 
cases  application  for  judgment  must 
be  made  to  the  court.  An  actioji 
under  the  provisions  of  section  1847  of 
the  Political  Code,  for  the  recovery  of  a 
district  school  tax,  is  not  within  the 
portion  of  the  section  above  quoted. 
People  V.  Weil,  53  Cal.  2J4. 

Attorney'!  Feei. — But  the  clerk  has 
authority  to  add  to  the  amount  of  a 
judgment  on  a  note  the  amount  stipu- 
lated therein  to  be  paid  as  attorney's 
fees.  Alexander  v,  McDow,  108  Cal.  25. 
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money  only,^  and  includes  cases  where  the  plaintiff's  pleading 
sets  out  a  partial  breach  of  contract  only,*  or  where  the  com- 


1.  Lenoir  v,  Broadhead,  50  Ala.  58; 
Burlington,  etc.,  R.  Co.  v.  Marchand, 
5  Iowa  468;  Flynn  v,  Hudson  River  R. 
Co.,  6  How.  Pr.  (N.  Y.  Supreme  Ct.) 
308;  Tuttle  V,  Smith,  6  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  329. 

Section  420,  New  York  Code  Civ. 
Pro.,  provides  that  **  judgment  may 
be  taken  without  application  to  the 
court  where  the  complaint  sets  forth 
one  or  more  causes  of  action,  each 
consisting  of  the  breach  of  an  express 
contract  to  pay,  absolutely  or  upon  a 
contingency,  a  sum  or  sums  of  money, 
fixed  by  the  terms  of  the  contract  or 
capable  of  being  ascertained  there- 
from by  computation  only ;  or  an  ex- 
press or  implied  contract  to  pay 
money  received  or  disbursed,  or  the 
value  of  property  delivered  or  of 
services  rendered  by,  to,  or  for  the  use 
of  the  defendant  or  a  third  person ;  and 
thereupon  demands  judgment  for  a 
sum  of  money  only." 

In  Herada,  in  an  action  arising  upon 
contract  for  the  recovery  of  money 
or  damages  only,  a  default  and  final 
judgment  may  be  entered  by  the  clerk. 
In  all  other  cases  the  plaintiff  must 
apply  to  the  court  for  the  relief  prayed 
for  in  his  complaint,  and  when  he  cioes 
so  the  court  may  require  additional 
proof ;  and  it  is  not  error  for  the  court 
to  refuse  to  enter  judgment  on  the 
pleadings  alone,  and  the  proof  must 
be  made  when  demanded.  Haley  v. 
Eureka  County  Bank,  21  Nev.  127. 

In  WlBConaln,  where  the  complaint 
is  verified  in  an  action  on  a  contract 
for  recovery  of  money  only,  notice  of 
an  application  for  judgment  by  default 
is  not  required,  and  the  clerk  may 
enter  judgment  by  default  for  the 
plaintiff  upon  filing  of  proof  of  person- 
al service  of  the  summons  and  that  no 
answer  has  been  received  within  the 
time  prescribed  by  law.  Lindauer  v, 
Clifford,  44  Wis.  597. 

Action  of  Partition  In  Hew  York. — In  an 
action  of  partition  under  section  1537, 
Code  Civ.  Pro.,  where  issues  of  fact 
presented  by  the  pleadings  as  to  part  of 
the  lands  sought  to  be  partitioned  are 
tried  by  the  jury,  on  demand  of  the 
plaintiff,  under  section  1544,  and  are 
dismissed  by  the  defendant  on  plain- 
tiff's default,  it  is  erroneous  for  the  de- 
fendant to  enter  a  judgment  dismissing 


the  entire  cause  of  action,  including 
that  arising  from  the  lands  admit- 
ted by  the  answer  to  be  owned  in 
common.  After  the  issues  are  de- 
termined on  the  jury  side  the  case 
should  go  to  special  term  to  determine 
what  is  the  proper  judgment  u|>on  the 
pleadings  and  facts  admitted  by  the 
default.  Curry  v.  Colgan,  3  How.  Pr. 
N.  S.  (Brooklyn  City  Ct.)  26. 

Action  against  Corporation  under  New 
Tortt  Code. — ^The  provision  of  the  New 
York  Code  Civ.  Pro.,  §  1778,  does  not 
apply  to  an  action  wherein  it  is  sought 
to  charge  a  corporation  as  indorser  of 
a  promissory  note ;  it  is  to  be  confined 
strictly  to  actions  upon  instruments 
which  admit  on  their  face  an  existing 
debt,  payable  absolutely,  and  it  is  only 
in  such  cases  that  the  judgment  by 
default  therein  provided  for  is  autho- 
rized. Shorer  v.  Times  Printing,  etc.,. 
Co.,  119  N.  Y.  483. 

But  the  provision  applies  in  a  proper 
case  to  a  municipal  corporation,  al- 
though it  be  authorized  by  its  charter 
to  sue  and  be  sued,  to  complain  and 
defend,  as  such  authorization  con- 
fers on  it  no  special  privilege  not 
common  to  corporations  in  general. 
Moran  v.  Long  Island  City,  loi  N, 
Y.  439. 

In  Alabama,  on  the  rendition  of  a 
judgment  by  default  in  an  action  on  a 
promissory  note,  it  is  the  duty  of  the 
clerk  to  compute  the  interest  (Ala. 
Rev.  Code,  ^  2770),  allowing  proper 
credits  for  partial  payments,  and  to 
enter  judgment  for  the  amount  ascer- 
tained to  be  due.  Where  judgment  is 
entered  for  a  greater  amount  than  is 
due,  it  will  be  corrected  on  appeal  and 
judgment  as  corrected  affirmed.  Le- 
noir V.  Broadhead,  50  Ala.  58. 

In  Iowa,  in  the  case  of  judgment  by 
default,  where  the  action  is  for  a  money 
demand  and  the  amount  for  which 
judgment  should  be  rendered  is  a 
mere  matter  of  computation,  the  clerk 
of  the  District  Court  may  make  the 
assessment  for  damages.  Burlington, 
etc.,  R.  Co.  V.  Marchand,  5  Iowa 
468. 

Aiietsment  of  Damage!  by  Clerk  un- 
der direction  of  the  court  without  a 
writ  of  inquiry,  see  infra j  XVII.  4.  c. 
Writ  of  Inquiry. 

«.  New  York  Code  Civ.  Pro.,  §  420- 
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plaint  shows  that  the  amount  of  the  plaintiff's  dentand  has  been 
reduced  by  payment,  counterclaim,  or  other  credit.* 

FacwniAl  StrriM. — In  New  York  the  Code  of  Civil  Procedure  re- 
quires that  the  defendant  must  have  been  personally  served  with 
the  summons  in  the  action,  even  in  an  action  of  contract,  to 
authorize  such  a  judgment.* 

c.  In  Actions  of  Tort. — In  actions  ex  delicto  it  is  generally 
improper  for  the  clerk  to  enter  a  judgment  by  default  without  a 
prior  application  to  the  court  to  determine  the  assessment  of 
damages.* 

AppUMtUm  of  tlio  Bulo. — And  the  application  of  the  rule  depends 
on  the  inherent  nature  of  the  action,  not  the  form  in  which  the 
action  is  brought.** 

d.  In  Contract  Actions  where  Arrest  is  Had. — Where  an 
order  of  arrest  may  be  had  in  an  action  arising  on  contract,  ex- 
press or  implied,  on  the  ground  that  the  defendant  has  fraudu- 
lently disposed  or  is  about  so  to  dispose  of  his  property,*  the 
right  to  arrest  is  of  the  gist  of  the  action  and  colors  the  action 
with  the  characteristic  of  tort.* 


1.  New  York  Code  Civ.  Pro.,  ^  430. 

a.  New  York  Code  Civ. Pro.,  4  1216. 

New  York  Snbstltated  Service.— That 
section  which  provides  that  where  serv- 
ice is  made  upon  a  defendant  **  other- 
wise than  personally,''  and  he  is  in 
default,  **  the  plaintiff  maj  apply  to 
the  court  for  the  judgment  demanded 
in  the  complaint "  applies  to  substituted 
service  as  well  as  where  service  is  made 
bj  publication,  and  application  must  be 
first  made  to  the  court  before  judgment 
bj  default  can  be  entered.  Smith  v. 
Fogartjr,  6  Civ.  Pro.  Rep.  (N.  Y.  Citj 
Ct.)  3&,  holding  also  that  the  same 
kind  of  proofs  are  necessary  in  cases  of 
substituted  service  as  where  the  service 
is  bj  publication. 

8.  Stone  v,  Foley  (City  Ct.),  15  N. 
Y.  St.  Rep.  398;  Horton  v.  La  Due,  59 
How.  Pr.  (N.  Y.  Marine  Ct.)  ^54. 

4.  Fonniilated  In  Contract. — Although 
the  plaintiff  formulate  his  action  as 
in  contract,  if  his  pleadings  contain 
allegations  which,  at  common  law, 
would  constitute  a  tort,  he  must  make 
application  to  the  court  for  judgment 
for  want  of  an  answer  as  though  the 
action  were  framed  in  tort.  Flynn  v. 
Hudson  River  R.  Co.,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  308;  Field  v.  Morse, 
7  How.  Pr.  (N.  Y.  Supreme  Ct.)  12, 
where,  upon  examination,  the  com- 
plaint filed  was  found  to  contain  spe- 
cific allegations  of  fraud  in  purchasing 
property. 


Action  acalnat  Tmitee. — An  action 
against  a  trustee  for  failure  to  file  a  re- 
port is  an  action  ex  delicto,  and  it  was 
held  error  in  such  a  case  for  the  plain- 
tiff to  enter  a  judgment  by  default 
after  a  denial  of  a  motion  to  compel 
him  to  receive  defendant's  imverified 
answer  upon  application  to  the  clerk 
alone.  Gadsden  v.  Woodward,  38 
Hun(N.  Y.)548. 

5.  New  York  Code  Civ.  Pro.,  §  549, 
subd.  4  r-^s  amended  1886). 

«.  Roeber  v.  Dawson,  22  Abb.  N. 
Cas.  (N.  Y.  City  Ct.)  79. 

Action  for  Converted  Moneys. —  In 
New  Tork  an  action  for  moneys  con- 
verted by  one  acting  in  a  fiduciary 
capacity  was  formerly  regrarded  as  an 
action  on  contract  and  tne  right  of 
arrest  extrinsic.  The  allegation  of 
conversion  was  treated  as  surplusage 
and  not  issuable,  and  no  execution 
against  the  person  could  issue  unless 
an  order  of  arrest  had  been  obtained 
prior  to  judgment  Roeber  v.  Daw- 
son, 22  Abb.  N.  Cas.  (N.  Y.  City  Ct.) 
79,  citing  Segelken  v.  Meyer,  94  N. 
Y.  484;  Donovan  v,  Cornell,  8  Civ. 
Pro.  Rep.  (N.  Y.  C.  PI.)  283;  Wood 
V.  Henry,  40  N.  Y.  124. 

But  smce  the  amendment  made  in 
1886  to  section  549  of  the  Code  Civ. 
Pro.,  the  right  to  arrest  is  an  essential 
part  of  the  action,  and  it  is  treated  as 
ex  delicto.  Roeber  v.  Dawson,  22  Abb. 
N.  Cas.  (N.  Y.  City  Ct.)  79. 
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Applkatioxi  to  Conrt  Boqnired. — Furthermore,  the  allegations  of  fraud 
must  be  substantiated  by  proof,  and  the  application  for  the  rendi- 
tion of  judgment  must  be  made  to  the  court,  not  the  clerk.* 

e.  Clerk  Acts  Ministerially. — The  authority  of  the  clerk 
to  enter  a  judgment  by  default  without  an  order  of  the  court  is 
derived  wholly  from  statute.*  He  exercises,  under  the  statute, 
a  purely  ministerial,  not  a  judicial,  function,*  and  consequently  all 
the  facts  authorizing  the  entry  of  the  judgment  by  default  must 
affirmatively  appear  to  sustain  the  entry.* 

/.  Deemed  to  be   Rendered  by    Court. — But   although 


1.  Fayerweather  v.  Tucker,  25  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  395. 

In  New  York  such  a  case  does  not 
fall  under  sections  420,  12 12,  but  un- 
der section  549,  of  the  Code  Civ.  Pro., 
and  the  clerk  has  accordingly  no  power 
to  enter  a  defauh  judgment  therein. 
Fayerweather  v.  Tucker,  25  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  395. 

2.  Providence  Tool  Co.  v.  Prader, 
32  Cal.  634. 

3.  Arizona. — Porter  v,  Bichard,  i 
Arizona  93. 

California. — Willson  v.  Cleaveland, 
30  Cal'.  192 ;  Stearns  v.  Aguirre,  7  Cal. 
443 ;  Kelly  v.  Van  Austin,  17  Cal.  564 ; 
Glidden  v.  Packard,  28  Cal.  649; 
Gray  v.  Palmer,  28  Cal.  416;  Leesev. 
Clark, 28 Cal. 33;  Wallaces.  Eldredge, 
27  Cal.  495. 

Florida.  —  Blount  v.  Gallaher,  22 
Fla.  92;  Snell  v.  Irvine,  17  Fla.  234; 
Coons  V.  Harllee,  17  Fla.  484.. 

Oregon. —  Graydon  v.  Tnomas,  3 
Oregon  250. 

Utah. — Nounnan  v,  Toponce,  i 
Utah  168. 

Agent  of  theLaw.— **The  clerk,  being 
the  arm  of  the  court  and  an  officer  in 
whom  the  law  reposes  certain  defined 
powers,  in  entering  a  default  and  a 
judgment  thereon  acts  simply  as  an 
agent  of  the,  law  in  placing  upon  the 
records  of  the  court  a  judgment  already 
declared  to  be  such  by  statute  ♦  ♦  ♦ 
{vide  Civil  Code,  ^  246).  The  clerk, 
as  such,  has  |>ower  to  enter  a  judgment 
upon  a  default  without  judicial  direc- 
tion or  intervention,  and  ♦  *  ♦  in  so 
doing  he  exercises  ministerial,  and 
not  judicial,  functions."  Graydon  v, 
Thomas,  3  Oregon  252. 

So  Chief  Justice  Field  said  in  Kelly 
V.  Van  Austin,  17  Cal.  565:  "The 
clerk,  in  entering  judgments  upon 
default,  acts  in  a  mere  ministerial 
capacity.  He  exercises  no  judicial 
functions.    The  statute  authorizes  the 


judgment,  and  the  clerk  is  only  an 
agent  by  whom  it  is  written  out  and 
placed  among  the  records  of  the  court. 
He  must,  therefore,  conform  strictly  to 
the  provisions  of  the  statute,  or  his 
proceedings  will  be  without  any  bind- 
ing force.** 

No  DUcretion. — Nor  can  he  exercise 
any  discretion.  Porter  x\  Bichard,  i 
Arizona  93. 

Detennixiatio&  of  Amount. — Conse- 
quently, when  the  statute  so  requires 
the  record  on  appeal  must  disclose  that 
the  clerk  acted  upon  proofs  produced 
and  filed,  in  estimating  the  amount  of 
plaintiff's  recovery,  Blount  v.  Galla- 
her, 22  Fla.  92;  Snell  v.  Irvine,  17 
Fla.  234;  Coons  v.  Harllee,  17  Fla. 
48^;  and  upon  proper  entry  of 
default,  Blount  v.  Gallaher,  22 
Fla.  92. 

The  fact  of  the  production  and  filing 
of  the  note  and  assessment  of  the 
amount  due  should  appear  in  the  rec- 
ord to  authorize  the  entry  of  final 
judgment.  Coons  v,  Harllee,  17  Fla. 
484. 

Cannot  Dlaregard  Pleading. — Accord- 
ingly, the  clerk  has  no  power  to  disre- 
gard a  pleading  or  motion  of  the  de- 
fendant on  file  and  enter  a  judgment 
by  default  for  the  plaintiff,  although 
the  pleading  or  motion  be /r/mayizfiV 
insufficient ;  the  validity  of  the  plead- 
ing must  be  decided  by  the  court. 
Porter  v.  Bichard,  i  Arizona  93. 

4.  Providence  Tool  Co.  v.  Prader, 
32  Cal.  634;  Kelly  v.  Van  Austin,  17 
Cal.  564. 

In  Vaoation. — A  statute  which  author- 
izes the  clerk  to  enter  a  judgment  by 
default  in  vacation  on  failure  of  the 
defendant  to  plead  is  in  the  nature  of 
a  summary  proceeding,  derogatory  of 
the  common  law,  and  the  statute  must 
be  strictly  pursued  to  authorize  the 
judgment.  Files  v.  Robinson,  30 
Ark.  487. 
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Entry  by  Clerk. 


entered  by  the  clerk  in  conformity  with  the  statute  the  judgment 
is  deemed  in  law  to  have  been  rendered  by  the  court.^ 

^.  Filing  Proof  of  Service, •etc. — To  authorize  the  entry 
of  such  a  default  judgment  by  the  clerk  the  plaintiff  is  usually 
required,  where  the  defendant  makes  default  in  appearing  to  the 
action,  to  file  proof  of  the  service  of  summons  and  of  a  copy  of 
the  declaration  or  complaint,  or,  where  an  authorized  substitute, 
of  the  notice  of  the  sum  jfor  which  judgment  will  be  taken  ; 
together  with  proof  by  affidavit  that  the  defendant  has  not  ap- 
peared ;  whereupon  the  clerk  must  enter  a  final  judgment  by 
default  in  his  favor.* 

A.  Joint  Codefendants. — The  clerk  cannot,  in  general,  enter 


1.  California. — HaHock  v,  Jaudin, 
34  Cal.  167.  ' 

Minnesota. — Dillon  v.  Porter,  36 
Minn.  341 ;  Kipp  v,  Fullerton,  4  Minn. 
473;  Reynolds  v.  La  Crosse,  etc., 
Packet  Co.,  10  Minn.  178;  Skillman  v. 
Greenwood,  15  Minn.  102. 

Wisconsin. — Egan  v.  Sengpiel,  46 
Wis.  703;  Frankfurth  v.  Anderson, 
61  Wis.  107. 

United  5/<j/«.— White  v.  Crow,  no 
U.  S.  183. 

DlBtiii^lflcatlon  of  Judge. — The  mere 
fact  that  the  judge  of  the  court  is  dis- 
qualified to  act  or  render  judgment  in 
the  cause  does  not  disqualify  the  clerk 
to  enter  the  judgment  by  default  there- 
in.    People  V.  DeCarrillo,  35  Cal.  39. 

S.  New  York  Code  Civ.  Pro.,  ^  1212, 
subd.  I. 

FaUlng  to  Plead. — Or  where  the  de- 
fendant appears  but  fails  to  plead,  the 
judgment  is  authorized  on  proof  of 
service  of  summons  and  appearance, 
or  appearance  only,  together  with 
proof  by  affidavit  of  the  default  in 
pleading.  New  York  Code  Civ.  Pro., 
\  1212,  subd.  2. 

Oonditioii  Precedent. — Such  filing  is 
a  condition  precedent  to  the  authority 
of  the  clerk  to  enter  judgment  by  de- 
fault.    Reed  v.  Catlin,  49  Wis.  686. 

Accordingly,  where    due    proof    of 

-  service  is  not  made  on  behalf  of  the 

party  taking  the  default,  the  clerk  has 

no    authority    to    enter    the    default. 

Reinhart  v.  Lugo,  86  Cal.  395. 

Wltboat  Proof  of  DefMilt — Oonstltatlon- 
aUty  of  Statute. — ^A  statute  providing 
that  the  clerk  may  enter  a  judgment 
by  default  in  an  action  without  proof 
of  default,  but  mereljr  upon  proof 
being  filed  by  the  plamtiff  that  sum- 
mons has  been  personally  served  and 
that  no  answer  has  been  received,  is 


constitutional.  Gamble  v.  Jackson- 
ville, etc.,  R.  Co.,  14  Fla.  226. 

Not  Required  on  AppUoation  to  Court. 
— In  Wisconsin^  where  application  is 
made  to  the  court  and  not  to  the  clerk, 
a  filing  is  not  required,  because  the 
sufficiency  of  such  proofs  is  determined 
by  the  court  in  passing  on  the  applica- 
tion.    Reed  v.  Catlin,  ^9  Wis.  686. 

WlBConsln. — Section  2891,  Rev.  Stat., 
which  authorizes  the  plaintiff  in 
certain  cases  to  apply  for  judgment  on 
proof  that  no  answer  or  demurrer  has 
been  received,  does  not  require  such 
proof  to  be  made  by  affidavit,  and  a 
paper  in  the  form  of  an  affidavit  with 
an  erroneous  venue  in  the  caption  may 
nevertheless  be  sufficient  proof  as  an 
oath.  Subd.  2  of  said  section  2891  does 
not  require  the  proof  of  "no  answer" 
to  be  filed  with  the  clerk  where  the 
application  for  judgment  is  made  to  the 
court  and  not  to  the  clerk ;  and  where 
the  judgment  in  such  a  case  recites 
that  no  answer,  demurrer,  or  notice  of 
appearance  had  been  served,  the  pre- 
sumption, in  the  absence  of  any  affida- 
vit in  the  record,  would  probably  be 
that  the  default  was  found  on  sufficient 
proof.  Reed  f.  Catlin,  49  Wis. 
686. 

In  New  York  the  better  rule  es- 
tablished by  statute  (N.  Y.  Code  Civ. 
Pro.,  §  1214),  requires  that  where  the 
plaintiflP  must  apply  to  the  court  for 
judgment  he  must  file  upon  such 
application,  **  if  the  default  was  in  ap- 
pearing, proof  of  service  of  the  sum- 
mons ;  or,  if  the  default  was  in  pleading, 
proof  of  appearance,  and  also,  if  a  copy 
of  the  complaint  was  demanded,  proof 
of  service  thereof  upon  the  defendant's 
attorney ;  and  in  either  case,  proof  by 
affidavit  of  the  default  which  entitles 
him  to  judgment." 
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a  judgment  by  default  against  one  of  several  joint  defendants.* 
2.  Where  Application  mnrt  be  Hade  to  the  Conrt — a.  In  General. 
— Generally,  where  the  proof 'of  any  fact  is  required  involving 
judicial  determination  to  enable  the  court  to  assess  the  damages 
or  take  an  account,  or  generally  to  render  the  judgment  by  de- 
fault or  carry  it  into  effect,  an  application  must  first  be  had  to 
the  trial  court,  and  such  facts  judicially  ascertained  before  the 
judgment  by  default  can  be  entered  by  the  clerk  * 

d.  Proof  of  Cause  of  Action  Required. — The  rule  just 
stated  applies  especially  to  cases  wherein  the  plaintiff  is  required 
to  prove  his  cause  of  action  notwithstanding  the  default  of  the 
defendant.* 


1.  Curry  V,  Roundtree,  51  Cal.  184 ; 
Stearns  v.  Aguirre,  7  Cal.  443 ;  Long 
f .  Serrano,  55  Cal.  20. 

Entry  of  Joint  Judgment  by  DefiEralt. 
— In  California,  in  an  action  against 
several  defendants  on  their  joint  con- 
tracts for  the  recovery  of  damages 
only,  the  clerk  has  power,  under  sections 
414  and  5S5  of  the  Code  Civ.  Pro.,  to 
enter  the  separate  defaults  of  those  de- 
fendants who  have  been  served  with 
summons  and  have  not  answered,  and 
to  enter  a  joint  judgment  by  default 
against  all  of  those  served,  although 
other  of  the  defendants  have  not  been 
served;  but  he  has  no  power  to  enter  a 
judgment  by  default  against  a  part 
only  of  the  defendants  who  have  been 
served  and  have  not  answered.  Whar- 
ton %\  Harlan,  68  Cal.  422. 

2.  New  ToA  CkMle  Provlilon. — Section 
1215  of  New  York  Code  Civ.  Pro. 
provides  that  after  the  plaintiff  has 
filed  the  required  proof  of  service,  de- 
fault, etc.,  "the  court  must  thereupon 
render  the.  judgment  to  which  the 
plaintiff  is  entitled.  It  may,  without  a 
jury,  or  with  a  jury,  if  one  is  present 
in  court,  make  a  computation  or  assess- 
ment or  take  an  account  or  proof  of  a 
fact,  for  the  purpose  of  enabling  it  to 
render  the  judgment  or  to  carry  it 
into  effect;  or  it  may,  in  its  discretion, 
direct  a  reference  or  a  writ  of  inquiry 
for  either  purpose ;  except  that  where 
the  action  is  brought  to  recover  dam- 
ages for  a  personal  injury,  or  an  injury 
to  property,  the  damages  must  be  as- 
certained by  means  of  a  writ  of  in- 
quiry. Where  a  reference  or  a  writ  of 
inquiry  is  directed  the  court  may 
direct  that  the  report  or  inquisition 
be  returned  to  the  court  for  its  further 
action;  or  it  may,  in  its  discretion, 
except  where  special  provision  is 
otherwise  made  by  law,  omit  that   di- 


rection ;  in  which  case  final  judgment 
may  be  entered  by  the  clerk,  in  accord- 
ance with  the  report  of  the  referee,  or 
for  the  damages  ascertained  by  the 
inquisition,  without  any  further  appli- 
cation." 

UUlqnldated  Damaces.  —  Where  the 
damages  are  unliquidated  the  clerk 
cannot  in  general  enter  judgment 
without  application  to  the  court.  Wolf 
V,  Hamberg,  8  S.  Car.  82 ;  Garrison  v, 
Carr,  3  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.) 
266;  Salters  v,  Ralph,  15  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  273;  Johnson  v. 
Paul,  14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  454. 

3.  New  York  Code  ProvlBlon. — Section 
1216,  N.  Y.  Code  Civ.  Pro.,  provides 
that  **  where  the  summons  was  served 
upon  the  defendant  without  the  state, 
or  otherwise  than  personally,  if  the 
defendant  does  not  demand  a  copy  of 
the  complaint,  or  plead,  as  the  case 
requires,  within  twenty  days  after  the 
8er>'ice  is  complete,  the  plaintiff  may 
apply  to  the  court  for  the  judgment 
demanded  in  the  complaint.  Upon 
such  an  application  he  must  file  proof 
that  the  service  is  complete  and  proof 
by  affidavit  of  the  defendant's  default. 
The  court  must  require  proof  of  the 
cause  of  action  set  forth  in  the  com- 
plaint to  be  made  either  before  the 
court  or  before  a  referee  appointed 
for  that  purpose.  If  the  defendant  is 
a  nonresident  or  a  foreign  corporation 
the  court  must  require  the  plaintiff,  or 
his  agent  or  attorney,  to  be  examined 
on  oath  respecting  any  payments." 
See  Doolittle  v.  Ward,  5  Johns.  (N.Y.) 
359. 

Old  Code  of  New  York. — Where  the 
plaintiff's  complaint  is  verified,  proof 
of  his  claim  need  not  be  made  to  war- 
rant a  default  judgment  thereon  in 
an  amount  not  exceeding  that  stated 
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c.  Undertaking. — In  New  York,  upon  application  for  judg. 
ment  by  default  in  case  of  service  not  personal,  the  court,  before 
rendering  judgment,  may,  in  its  discretion,  require  the  plaintiff  to 
file  an  undertaking  to  abide  the  order  of  the  court  touching  the 
restitution  of  any  estate  or  effects  which  may  be  directed  by  the 
judgment  to  be  transferred  or  delivered,  or  the  restitution  of  any 
money  that  may  be  collected  under  or  by  virtue  of  the  judgment, 
in  case  the  defendant  or  his  representative  applies  and  is  admitted 
to  defend  the  action,  and  succeeds  in  his  defense.* 

d.  In  Attachment  Cases. — In  New  York,  where  the  defend- 
ant is  a  nonresident  or  a  foreign  corporation  and  fails  to  appear, 
the  plaintiff  must  file  in  addition  an  affidavit  showing  that  a  war- 
rant of  attachment  has  been  granted  in  the  action  and  levied 
upon  the  property  of  defendant  and  a  further  affidavit  describing 
the  property  so  attached,  with  a  statement  of  the  inventoried 
value.* 

e.  Time  of  Application. — The  application  must  be  made 
within  the  statutory  period,*  although  where  properly  com- 
menced it  is  not  essential  that  the  relief  should  be  granted  before 
the  expiration  of  such  period.* 

/.  Where  Application  to  be  Made. — In  New  York  the 
application  should  be  made  at  special  term,^  and,  except  by  stat- 
ute,* cannot  be  made  at  chambers  unless  the  special  term  is  held 
there."* 

g.  Notice  of  Application. — Due  notice  of  the  time  and 
place  both  of  an  assessment  of  damages  and  of  an  application 
to  the  court  for  judgment  must  be  given  to  the  defendant  in 
default.® 

therein.     Hurd    v.     Leavenworth,    i  5.  Ryan  v,  McCannell,  i  Sandf.  (N. 

Code  Rep.  (N.  Y.  C.  PI.)  278.  Y.)  709. 

Pal>llcatlon     of     Summons. — Where  6.  Aymar  t^  Chace,   12  Barb.   (N. 

service  is  had  by  publication,  proof  of  Y.)  301. 

the  allegations  of  the  plaintiflP  is  gen-  7.  Porter  v.  Lent,  4  Duer  (N.  Y.) 

erally    required.     N.   Y.   Code    Civ.  671 ;   Aymar  v,  Chace,   12  Barb.  (N. 

Pro.,  ^  1216;  Doty  v,  Moore,  16  Tex.  Y.)  301. 

591.  8.  New  York  Code  Civ.  Pro.,  ^  1219; 

FaUnre  to  Take  Proof . — Where  a  stat-  Cook  v.  Pomeroy,  10  How.  Pr.   (N. 

ute    governing   a  case    requires    that  Y.  Supreme  Ct.)  103;  Fitch  v.  Bige- 

evidence  should  be  taken  and  special  low,  5  How.  Pr.  (N.  Y.  Supreme  Ct.) 

findings   made  after  default  is  taken  238;   White    v.  Featherstonhaugh,   7 

to   authorize  a  judgment  by  default  How.  Pr.  (N.  Y.  Supreme  Ct.)  357; 

'  thereon,  failure  to  comply  with  such  Abbott  v.  Smith,  8  How.  Pr.  (N.  Y. 

statutory  requirements  is  error,   but  Supreme  Ct.)  463 ;  Saltus  v.  Kipp,  12 

does  not  render  the  judgment  void.  How.  Pr.   (N.  Y.  Supreme  Ct.)  342; 

Gamer  v.  State,  28  Kan.  790.  Flynn  v.    Hudson    River   R.    Co.,  6 

1.  New  York  Code  Civ.  Pro.,  §  1216.  How.  Pr.  (N.   Y.   Supreme  Ct.)  308; 

a.  New  York  Code  Civ.  Pro.,^  1217.  King  v,  Stafford,  5  How.  Pr.  (N.  Y.) 

8.  Bush  V.  Bush,  46  Ind.  79;    Wool-  30;  Tuttle  v.  Smith,  6  Abb.  Pr.   (N. 

ley  V.  Woolley,  12  Ind.  663;    Sturgis  Y.  Supreme  Ct)  336;  Southworth  v. 

V.  Fay,  16  Ind.  429;  Quick  v.  Good-  Curtis,  6  How.  Pr.  (N.  Y.  Supreme 

win,  19  Ind.  438;  Ewing  v.  Ewing,  24  Ct.)  271. 

Ind.  468.  Want  of  Hotloe. — Where  notice  of  an 

4.  Bush  V.  Bush,  46  Ind.  79.  application  for  judgment  by  default  is 
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h.  Terms  of  Judgment.— Where  an  application  to  the  court 
is  required  the  decision  of  the  court  must  fix  the  terms  of  the 
interlocutoiy  or  final  judgment  by  default  with  definiteness.*  A 
mere  direction  that  judgment  be  entered  is  insufficient  * 

8.  For  What  Belief— Entry  by  ci«rk.— Asthe  default  of  the  defend- 
ant admits  all  the  material  allegations  of  the  complaint,  the  plain- 
tiff, in  a  case  where  no  application  is  required  to  the  court,  may 
have  of  right  the  judgment  by  default  entered  for  the  full  relief 
demanded  in  his  pleadings.* 

On  i^pUoAtion  to  Conn. — But  where  an  application  is  required  to  be 
made  to  the  court,  the  plaintiff  can  take  judgment  for  such  relief 
only  as  the  facts  properly  alleged,  and,  where  proof  is  required, 
substantiated  by  proof,  show  the  plaintiff  to  be  entitled  to.* 

4.  Effect  of  Irregalarity — a.  In  General. — A  judgment  which 
can  be  entered  by  the  clerk  only  upon  prior  application  to  the 
court,  though  irregular  where  entered  without  such  application,*^ 


required,  the  want  thereof  does  not 
render  the  judgment  void,  but  irrepru- 
lar  merely.  Egan  v,  Sengpiel,  46  Wis. 
703;  Morrison  v,  Austin,  14  Wis.  601; 
Lindauer  v.  Clifford,  44  Wis.  597; 
Gorman  r.  Ball,  18  Wis.  24;  yEtna  L. 
Ins.  Co.  V.  McCormick,  20  Wis.  265; 
Bonnell  v.  Gray,  36  Wis.  574 ;  Salter  v. 
Hilgen,  40  Wis.  363. 

1.  U.  S.  L.  Ins.  Co.  V,  Jordan,  46 
Hun  (N.  Y.)  202. 

2.  U.  S.  L.  Ins.  Co.  V.  Jordan,  46 
Hun  (N.  Y.)  202,  where,  in  comment- 
ing on  the  case  of  Smith  v.  Rathbun, 
88  N.  Y.  660,  it  was  said  :  "In  that  case 
it  is  said  that  section  1021  of  the  Code 
of  Civil  Procedure  provides  that  the 
decision  of  the  court  upon  the  trial  of 
a  demurrer  must  direct  the  final  or  in- 
terlocutory judgment  to  be  entered 
thereupon,  and  that  where  it  directs 
an  interlocutory  judgment  with  leave 
to  the  party  in  fault  to  plead  anew 
or  amend  it  may  also  direct  the  final 
judgment  to  be  entered  if  the  party  in 
fault  fails  to  comply  with  any  of  the 
terms  imposed,  and  that  section  122a 
provides  that  final  judgment  upon  an 
issue  of  law,  where  no  issue  of  fact  re- 
mains to  be  tried  and  final  judgment 
has  not  been  directed,  as  provided  for 
in  section  1021,  may  be  entered  upon 
application  to  the  court  or  by  the  clerk 
in  an  action  specified  in  section  420. 
It  is  thus  seen  that  the  decision  of  the 
court  must  direct  not  that  an  interloc- 
utory judgment  be  entered,  but  the 
interlocutory  judgment  to  be  entered, 
that  it  must  fix  its  terms  with  definite- 
ness." 


3.  Bullard  r.  Sherwood,  85  N.  Y, 
256. 

4.  Argall  v.  Pitts,  78  N.  Y.  239; 
Bullard  v.  Sherwood,  85  N.  Y.  256; 
Wright  f .  Hooker,  10  N.  Y.  59;  Frick 
V.  White,  57  N.  Y.  107;  Horton  v.  La 
Due,  59  How.  Pr.  (N.  Y.  Marine  Ct.) 
454;  U.  S.  L.  Ins.  Co.  V.  Jordan,  46 
Hun  (N.  Y.)  204. 

**  The  very  requirement  of  an  appli- 
cation to  the  court  implies  a  judicial 
determination  of  the  proper  judgment 
to  be  rendered  which  is  not  at  all 
controlled  by  the  legal  conclusions  of 
the  pleader.  But  the  result  is  different 
where  no  application  is  necessary. 
There  the  sum  demanded  must  be 
awarded,  and  no  discretion  is  lodged 
anywhere.  It  is  the  inevitable  conse- 
quence of  a  default,  and  the  party  in 
default  must  be  taken  to  have  ad- 
mitted both  the  right  of  recovery 
and  its  amount.  It  is  for  this  reason 
that  he  cannot  appeal.  To  permit 
that  would  enable  him  to  retract  his 
consent  and  contradict  his  admission." 
Bullard  v,  Sherwood,  85  N.  Y.  255; 
Winterson  v.  Hitchins,  9  Misc.  Rep. 
(N.  Y.  C.  PI.)  322. 

5.  Bissell  V.  New  York  C6nt.,  etc., 
R.  Co.,  67  Barb.  (N.  Y.)  389. 

Conrt  UiBtead  of  Qerk. — The  mere 
fact  that  the  statute  prescribes  that  the 
clerk  shall  compute  the  interest  on  a 
judgment  nil  dicit  or  by  default  does 
not  invalidate  a  judgment  the  interest 
on  which  is  computed  by  the  court; 
such  a  statute  is  for  the  relief,  not  the 
superseding,  of  the  court.  Radcliff  v^ 
Erwin,  Minor  (Ala.)  88. 
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is  not  generally  held  void,  but  voidable  merely.*  But  the  rule  is 
not  universal.* 

i.  On  Appeal — ^noinre  to  Apply  to  tiie  own, — Where  jurisdiction 
to  render  a  judgment  by  default  affirmatively  appears  on  the 
record,  its  entry  by  the  clerk  will  be  presumed  to  have  been 
legally  authorized,*  unless  the  contrary  appears  from  the  record.* 

Pt^ucUoUl  Kttot.— But  where  on  appeal  the  error  clearly  appears 
to  be  prejudicial,  the  judgment  will  be  reversed.^ 


1.  Roeber  v,  Dawson,  22  Abb.  N. 
Cas.  (N.  Y.  City  Ct.)  79. 

In  nnnoBOta,  where,  on  appeal  from 
the  judgment  of  a  justice  of  the  peace 
to  a  district  court,  the  application  of 
the  defendant  for  leave  to  answer  hav- 
ing been  denied,  the  plaintiff  in  vaca- 
tion, without  applying  to  the  court, 
caused  judgment  to  be  entered  against 
the  defendant  by  the  clerk  as  upon 
failure  to  answer,  it  was  held  that, 
no  further  relief  of  any  kind  appear- 
ing to  have  been  applied  for  or  desired 
by  the  defendant,  the  plaintiff  was  en- 
tiUed  to  judgment  as  of  course,  upon 
application  to  the  court,  under  Gen. 
Stat  1878,  c.  65,  §  124;  and  further  that 
the  failure  to  make  such  application, 
as  it  did  not  prejudice  the  defendant, 
furnished  no  ground  for  reversal.  Lib- 
bjv,  Mikelborg,  28  Minn.  38,  affirmed 
in  Libby  v.  Husby,  28  Minn.  40. 

2.  Wi'llson  V.  Cfeaveland,  3oCal.  198; 
Stearns  v.  Aguirre,  7  Cal.  443;  Kelly 
V.  Van  Austin,  17  Cal.  564;  Gidden 
V,  Packard,  28  Cal.  651;  Bond  v, 
Pacheco,  30  Cal.  534. 

Sontli  Carolina. — In  South  Carolina 
t  judgment  taken  by  default  before 
the  clerk  of  the  court,  since  the  Act  of 
November  35,  1873,  amending  the 
code,  is  absolutely  void ;  nor  will  it  be 
made  valid  by  the  refusal  of  ex  parte 
motions  afterwards  made,  first,  by  the 
plaintiff  to  docket  and  take  jud|^ment 
in  open  court,  and,  second,  by  junior 
judgment  creditors  to  vacate ;  or  even, 
it  seems,  by  a  decree  declaring  the  judg- 
ment valid  in  an  action  brought  by 
other  judgment  creditors  to  set  it 
aside,  to  which  action  the  judgment 
defendant  was  a  party  and  did  not  ap- 
peal. Adams  v.  Agnew,  15  S.  Car.  36, 
holding  that  even  a  decree  in  a  col- 
lateral proceeding  declaring  such  a 
judgment  valid  will  not  operate  to 
legalize  it. 

8.  Hersey  v,  Walsh,  38  Minn.  521 ; 
Kipp  V.  Collins,  33  Minn.  394;  Galpin 
V,  Page,  18  Wall.  (U.  S)  366;  Frank- 
furth  V,  Anderson,  61  Wis.  107. 


4.  Hersey  v.  Walsh,  38  Minn.  521. 

On  Insafllcleiit  Complaint. — A  judg- 
ment as  by  default  entered  by  the 
clerk  upon  a  complaint  which  is  im- 
perfectly verified  and  fails  to  state  a 
cause  of  action  is  irregular  but  not 
void.  Frankfurth  v.  Anderson,  61  Wis. 
107. 

Without  Order. — And  even  where  the 
defendant  shows  by  evidence  outside 
the  record  that  the  judgment  was  ren- 
dered without  an  order  of  the  court  it 
is  merely  irregular.  Hersey  v.  Walsh, 
38  Minn.  521. 

Irregular  ABseasment. — Or  where  the 
damages,  as  assessed  by  the  clerk  and 
entered  in  the  judgment,  were  in  fact 
for  the  proper  sum  under  the  plead- 
ing, the  court  is  justified  in  refusing 
to  set  it  aside  for  irregularity.  Hersey 
V,  Walsh,  38  Minn.  521 ;  Dillon  v. 
Porter,  36  Minn.  341 ;  Libby  v.  Mikel- 
borg, 28  Minn.  38;  Heinrich  v.  Eng- 
lund,  34  Minn.  395;  Reynolds  v.  La 
Crosse,  etc.,  Packet  Co.,  10 Minn.  178; 
Kipp  V.  Fullerton,  4  Minn.  473 ;  Skill- 
man  V,  Greenwood,  15  Minn.  102; 
Egan  v.  Sengpiel,  46  Wis.  703 ;  Frank- 
furth V.  Anderson,  61  Wis.  107 ;  White 
V,  Crow,  no  U.  S.  183. 

5.  Reynolds  v.  La  Crosse,  etc.. 
Packet  Co.,  10  Minn.  178,  where  the 
court  said:  **The  fourtb  cause  of 
action  set  out  in  the  complaint  was  for 
a  tort,  and  it  was  improperly  joined 
with  the  three  preceding  counts,  which 
were  upon  contract.  No  objection  was 
taken  to  the  misjoinder,  but  it  is  urged 
that  the  clerk  had  no  authority  to  enter 
judgment  upon  this  count.  This  de- 
pends upon  the  construction  of  section 
42,  p.  562,  Pub.  Stat.,  and  of  section 
i73»  P-  555»  id-  [in  ^orce  1865];  and 
we  think  that  these  sections  do  not 
confer  the  authority  exercised  by  the 
clerk  in  this  case,  and  that  it  was  error 
for  him  to  enter  judgment  upon  the 
fourth  count.  .  It  has,  however,  been 
held  in  several  cases,  by  this  court 
(Chief  Justice  Emmett  dissenting), 
that  where  errors  have  been  committed 
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notion  for  Be&nlt. 


5.  Order  De&nlting  Defendant  Hot  Beqnired. — Where  application 
to  the  court  is  required  the  entry  of  an  order  for  the  default  is 
not  necessary.* 

6.  Hotion  for  De&nlt. — Statutes  sometimes  require  a  formal 
motion  for  a  judgment  by  default  on  the  failure  of  the  defendant 
to  appear  or  plead,  in  all  classes  of  actions.^ 

Time. — The  motion  should  be  made  at  the  trial  term,'  and  due 
notice  thereof  must  be  given  the  adverse  party.* 


by  the  clerk  below  in  making  up  the 
damages  for  judgment,  application  for 
correction  must  first  be  made  to  the 
court  below,  and  that  where  this  has 
not  been  done,  this  court  will  not  re- 
view the  errors  complained  of.  Bab- 
cock  V.  Sanborn,  3  Minn.  141 ;  id.  67, 
147.  But  the  statute  gives  to  every 
party  the  right  to  remove  to  this  court 
any  final  judgment  of  the  District 
Court,  to  be  *  examined  and  affirmed, 
reversed,  or  modified,*  and,  however 
convenient  it  might  be  in  many  re- 
spects if  a  party  were  compelled  to 
apply  to  the  court  below  in  the  first 
instance  for  the  correction  of  any 
error  committed  by  the  clerk,  it  must 
be  admitted  that  a  judgment,  though 
it  be  entered  up  by  the  clerk  without 
the  knowledge  even  of  the  judge,  is  in 
contemplation  of  law  the  judgment  of 
the  court,  and  in  a  case  like  this,  a 
final  judgment." 

1.  Watson  V.  Brigham,  3  How.  Pr. 
<N.  Y.  Supreme  Ct.)  290. 

2.  Walker  v,  Robinson,  34  L.  T.  N. 
S.  329. 

In  England  Order  XXIII.,  rule  4, 
and  Order  XXVII.,  rules  11,  12  of  the 
Rules  of  1883,  apply  to  a  case  where  a 
defendant  to  a  counterclaim  has  made 
a  default  in  pleading  to  it  and  entitle 
the  plaintifiF  in  the  counterclaim  to 
move  for  judgment  against  the  default- 
ing defendant.  Street  v.  Crump,  25 
Ch.  Div.  68. 

On  a  motion  for  judgment  in  default 
of  pleading  by  the  plaintiffs  in  a  par- 
tition action,  some  of  defendants  to 
which  were  infants,  it  was  held  that  it 
was  not  necessary  that  any  affidavit 
should  be  made  verifying  the  state- 
ments in  the  statement  of  claim.  Rip- 
ley V,  Sawyer,  31  Ch.  Div.  494. 

Violation  of  Inatmctlona. — Where  the 
defendant,  to  the  plaintiff's  knowl- 
edge, directs  his  attorney  to  allow  a 
default  to  be  taken,  tlie  proper  pro- 
cedure is  for  the  plaintiff  to  question 
the  right  of  the  attorney  to  proceed 


further,  rather  than  to  move  to  default 
the  defendants.  Hayward  v.  School 
Dist.  No.  13,  2  Cush.  (Mass.)  419. 

Nonappearance. — Where  the  defend- 
ant failed  to  appear  on  the  motion  for 
judgment  by  default  the  plaintiff,  not- 
withstanding the  defendant's  omission 
to  plead,  was  not  entitled  to  any  relief 
which  he  had  not  asked  by  his  state- 
ment of  claim,  and  consequently  he 
was  not  entitled  to  immediate  judg- 
ment upon  the  defendant's  covenant 
for  payment  of  the  amount  to  be  due, 
but  the  judgment  was  ordered  to  be  for 
payment  of  the  amount  found  to  be 
due  upon  taking  the  account  in  cham- 
bers. Faithfull  V.  Woodley,  43  Ch. 
Div.  287. 

Maine— Oflto  fas  Definnlt. — Under  Rev. 
Stat.  Maine,  c.  82,  %  21  (in  force  in  1880), 
an  offer  of  default  may  be  made  in  an 
action  of  trespass  quare  clausum  f  regit 
with  the  usual  effect  of  such  an  offer 
upon  the  taxation  of  costs.  Such  an 
action  is  a  personal  action  within  the 
meaning  of  that  statute.  Boyd  v, 
Cronan,  71  Me.  286. 

8.  Blank  v.  Blank,  3  Price  37. 

Early  Hearing. — The  court  will  fix  an 
early  day  for  hearing  where  the  motion 
is  for  judgment  in  default  of  pleading. 
Meakin  v,  Sykes,  24  W.  R.  293. 

As  to  Portion  of  Oodefendants. — Where 
one  defendant  makes  default  and  an- 
other answers,  the  motion  for  judgment 
against  a  nonanswering  defendant  may 
be  set  down  for  the  same  time  the 
cause  is  set  down  for  hearing  as  to  the 
other.  In  re  Smith's  Estate,  24  W.  R. 
352. 

In  England. — Where  the  defendant 
makes  default  in  delivering  a  defense 
and  the  plaintiff  has  set  down  the  action 
on  motion  for  judgment  under  Order 
XXIX.,  r.  10,  the  motion  for  judgment 
may,  by  consent  of  all  parties,  be  taken 
as  an  ordinary  motion,  and  the  order 
taken  at  once.  Bo  wen  v,  Bowen,  24 
W.  R.  246. 

4.  Gillot  V,  Ker,  24  W.  R.  428. 
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-Where  a  motion  for  judgment  by  default  has  been 
made,  the  trial  court  may  not  grant  it  if  a  material  defense  has 
been  put  in,  although  irregularly.* 

7.  CSiaraoter  of  (Mer  Oyerrnling  Motion. — An  order  overruling  a 
motion  to  enter  a  judgment  by  default  is  merely  an  interlocutory 
judgment  and  leaves  the  case  upon  the  docket  for  a  final  trial  and 
adjudication.^ 

ZVL  FOB  What  Kind  of  Belief  JuDeMEET  by  Default  may  be 
Beebebsd — 1.  In  Oeneral. — A  judgment  by  default  cannot  in  gen- 
eral be  granted  for  a  different  or  greater  relief  than  that  specific- 
ally demanded  by  the  plaintiff  in  his  pleadings,  as  the  defendant 
is  not  informed  by  the  pleadings  that  the  plaintiff  claims  any 
other.* 

■ptimp  Bnd  ef  Jndgment. — Where  an  instrument  in  writing  sued  on 
specifies  the  kind  of  judgment  which  shall  be  entered,  the  judg- 
ment entered  by  default  must  correspond  therewith.* 


U.  S.  Tel.  Co.,  29 


1.  Gibbings  v.  Strong,  26  Ch.  Div. 
66. 

S.  Smithson  z* 
Md.  162. 

8.  Lowe  V,  Turner,  i  Idaho  107; 
Mudge  V.  Steinhart,  78  Cal.  35 ;  John- 
son V.  Mantz,  69  Iowa  710 ;  Arrington 
V.  Mobile,  etc.,  R.  Co.,  30  Miss.  470; 
Vandenburgh  v.  New  York  City 
Cent.  Underground  R.  Co.,  57  N.  Y. 
Super.  Ct.  285 ;  Peck  v.  New  York, 
etc.,  R.  Co.,  85  N.  Y.  246;  Andrews 
r.  Monilaws,  8  Hun  (N.  Y.)  65; 
Simonson  v.  Blake,  12  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  331;  Burling  v. 
Goodman,  i  Nev.  314. 

The  Role  Bettated. — In  Lowe  v.  Tur- 
ner, I  Idaho  112,  quoting  Burling 
V.  Goodman,  i  Nev.  314,  the  court 
said:  **When  judgment  is  taken  by 
default  the  plaintiff  is  confined  to  a 
recoveiT  of  the  particular  amount  or 
thing  clemanded  in  the  prayer  of  the 
complaint.  If  the  prayer  be  for  judg- 
ment of  one  thousand  dollars  the  plain- 
tiff cannot  legally  take  judgment  for 
a  greater  amount.  Or  if  he  pray  for 
the  possession  of  specific  personal 
property  he  cannot  have  judgment  for 
the  return  6i  property  of  a  different 
kind.  The  reason  and  fairness  of  the 
rule  are  obvious.  The  defendant  by 
his  default  admits  the  justice  of  the 
claim,  and  thus  consents  that  judgment 
be  taken  against  him  for  what  is  prayed 
for  in  the  first  instance ;  whereas,  if  a 
greater  sum  or  a  different  relief  were 
demanded  he  might  appearand  contest 
the  claim  as  unjust  and  unreasonable." 

AmalVy  wiUiB<mttyPr>ctlce» — In  John- 


son V.  Polhemus,  99  Cal.  244,  under  sec- 
tion 580  of  the  Cal.  Code  Civ.  Pro.,  pro- 
viding that  **  the  relief  granted  to  the 
plaintiff,  if  there  be  no  answer,  cannot 
exceed  that  which  he  shall  have  de- 
manded in  his  complaint,  but  in  any 
other  case  the  court  may  grant  him 
any  relief  consistent  with  the  case 
made  by  the  complaint  and  embraced 
within  the  issue,"  it  was  said  that  the 
section  adheres  very  closely  to  the 
rules  in  equity ;  that  is  to  say,  in  cases 
of  default  the  relief  is  confined  to  the 
relief  demanded  in  the  complaint,  as 
was  the  rule  under  a  prayer  for  special 
relief  in  equity,  while  in  other  cases  it 
is  extended  to  granting  relief  similar 
to  that  granted  under  a  prayer  for 
general  relief  in  the  chancery  courts. 

On  B«pleTln. — A  judgment  by  default 
upon  a  declaration  declaring  for  a 
breach  of  a  covenant  in  a  replevin 
bond,  rendered  for  damages  instead 
of  the  penalty  of  the  bond,  is  regu- 
lar. Prentiss  v.  Spalding,  2  Dougl. 
(Mich.)  84. 

Partition. — In  an  action  for  partition 
defendants  in  default  cannot  be  re- 
quired to  account  for  rents  where  the 
complaint  does  not  specifically  ask  for 
such  relief.  Bullwinker  v,  Kyker,  12 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  311. 

C  Lamping  v.  Hyatt,  27  Cal.  99; 
Harding  v.  Cowing,  28  Cal.  212;  Lane 
V.  Gluckauf,  28  Cal.  288;  Johnson  v. 
Lamping,  34  Cal.  298. 

Judgment  Payable  In  Oold  Ckiln. — 
Where  a  note  is  made  payable  in  gold 
coin  and  the  defendant  defaults,  the 
judgment  by  default  must  be  entered 
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2.  Amoimt. — So  a  judgment  by  default  cannot,  unless  by  statute, 
be  taken  for  a  sum  in  excess  of  that  demanded  by  the  declaration 
or  complaint,*  and  where  it  is  expressly  limited  by  statute  to 
the  sum  noticed  in  the  summons  it  cannot  exceed  that  amount,* 
although  the  entry  is  made  by  the  clerk  without  prior  application 
to  the  court.* 


for  a  sum  payable  in  gold  coin.  Wallace 
V.  Eldredge,  27  Cal.  498;  Harding  v. 
Cowing,  28  Cal.  213.  Otherwise  the 
entry  of  a  judgment  by  the  clerk  for 

fold  coin  is  unauthorized  and  void, 
ramping  v.  Hyatt,  27  Cal.  100. 

In  Money  Oenerally. — Where  a  note 
is  payable  in  money  generally,  the 
clerk  cannot  enter  judgment  tnereon 
payable  in  gold  coin.  Wallace  v,  El- 
dredge, 27  Cal.  495. 

1.  FlournoY  v.  Childress,  Minor 
(Ala.)  93;  Wilcox  V.  Field,  i  Colo.  3; 
Foreman  v.- Sawyer,  7j  111.  484;  State 
V.  Cross,  6  Ind.  387;  White  v.  Snow, 
71  N.  Car.  232;  Dennison  v.  Leech,  9 
Pa.  St.  164 ;  Fry  v.  Longstreet,  i  Tex. 
App.  Civ.  Cas.,  ^  48. 

On  Note  Drawing  Interest. — In  Caii- 
fornia  a  judgment  by  default  in  a  suit 
on  a  note  drawing  interest  at  more 
than  ten  per  cent,  per  annum  should 
not  direct  that  the  judgment  bear  in- 
terest at  the  agreed  rate,  unless  the 
complaint  pray  that  the  judgment  bear 
Interest  at  the  rate  named  in  the  note. 
Gautier  v.  English,  29  Cal.  165. 

Interest  Pending  Snit. — So  where  the 
complaint  prays  for  a  sum  certain, 
which  includes  the  principal  sum  and 
interest  due  thereon  to  the  date  of 
filing  the  complaint  and  omits  a  prayer 
for  interest,  the  judgment  by  default 
cannot  include  interest  accruing  since 
the  date  of  filing  the  complaint.  Lamp- 
ing V.  Hyatt,  27  Cal.  99. 

On  Promissory  Note. — A  nol.pros,  need 
not  be  entered  as  to  the  common 
counts  joined  with  a  count  on  a  prom- 
issory note,  where  the  amount  of  judg- 
ment does  not  exceed  the  sum  for  which 
the  note  is  given  together  with  interest. 
Cranberry  v.  Wellborn,  4  Ala.  118. 

Statutory  Penalty. — In  an  action  for 
a  statutory  penalty  a  judgment  by 
default  will  be  rendered  for  the  amount 
of  the  penalty,  and  no  writ  of  inquiry 
is  necessary  to  assess  the  damages. 
Tennessee  Mut.  Bldg.,  etc.,  Assoc,  v. 
State,  99  Ala.  197. 

Part  of  Demand.  —  Upon  a  judg- 
ment by  nil  dicit  for  part  of  a  demand 
the  verdict  of  the  jury  should  embrace 


the  amount  admitted  by  nil  dicit  as 
well  as  the  sum  found  due  on  the  trial 
of  the  issues.  Van  Dusen  v.  Pome- 
roy,  24  111.  289. 

In  England,  notwithstanding  the  pro- 
vision of  Order  XX.,  that  whenever  a 
statement  of  claim  is  delivered  the 
plaintiff  may  therein  extend  his  claim 
without  any  amendment  of  the  in- 
dorsement of  the  writ,  the  plaintiff 
cannot,  when  the  defendant  does  not 
appear  to  the  writ,  and  a  statement  of 
claim  is  delivered  by  filing  it  with  the 
proper  officer,  obtain  judgment  in  de- 
fault of  appearance  for  more  than  he 
has  claimed  by  his  writ.  Gee  v.  Bell, 
35  Ch.  Div.  160. 

InPennsylTanla  a  judgment  for  want 
of  an  affidavit  of  defense  will  be  re- 
versed where  the  amount  for  which 
damages  are  assessed  is  in  excess  of 
the  amount  claimed  in  the  plaintiff's 
pleading.  Edison  General  Electric 
Co.  V.  Thackara  Mfg.  Co.,  167  Pa.  St. 
530. 

Where  a  judgment  is  properly  taken 
by  default  under  a  rule  of  court,  or 
an  affidavit  of  the  amount  due,  and 
a  narr.  is  filed  for  a  less  amount,  a  sub> 
sequent  amendment  of  the  narr,  will 
not  cure  the  error.  Dennison  v. 
Leech,  9  Pa.  St.  164. 

2.  Lamping  v.  Hyatt,  27  Cal.  100; 
Gautier  v.  English,  29  Cal.  165;  Raun 
V,  Reynolds,  11  Cal.  19;  Gage  v.  Rog- 
ers, 20  Cal.  91 ;  Lattimer  v.  Ryan,  20 
Cal.  628;  Lane  v,  Gluckauf,  28  Cal. 
288;  Savings,  etc.,  Soc.  r.  Horton,  63 
Cal.  105. 

On  StrUdng  ont  Answer. — In  Cali- 
fornia^ a  judgment  rendered  in  an 
action  on  contract  in  favor  of  plain- 
tiff on  the  complaint  alone,  after  strik- 
ing out  for  irregularity  an  answer 
previously  filed  by  defendant,  must  be 
considered  as  a  judgment  by  default, 
and  is  therefore  erroneous  if  rendered 
for  a  greater  amount  than  that  for 
which  the  summons  stated  judgment 
would  be  taken.  Lattimer  v,  Ryan,  20 
Cal.  628. 

8.  Bond  V.  Pacheco,  30  Cal.  530. 
In  that  case  it  was  held  that  where 
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of  Excessive  Judgment. — The  entry  of  a  judgment  for  an  ex- 
cessive amount  is  not  such  an  error  as  will  render  the  judgment 
void.*  The  error  may  be  corrected  either  by  an  appeal,*  or  by  a 
motion  to  set  the  judgment  aside,*  or  by  a  remittitur  for  the  excess- 
ive amount  * 

In  Attmchment  Proeeedings,  however,  a  judgment  for  an  excessive 
amount,  taken  by  default  after  publication  of  the  summons,  can- 
not be  cured  by  remittitur,  as  the  record  fails  to  show  that  the 
merits  as  to  the  residue  are  with  the  party  in  whose  favor  the 
judgment  by  default  is  rendered.* 

3.  DefiEtult  on  Motion. — Where  an  order  is  taken  on  default  of 
an  adverse  party  the  applicant  is  confined  to  such  relief  as  he 
requests  in  his  notice  of  motion.® 

XVn.  Effect  of  Default  oh  Fubtheb  PBOCEEDnroB^l.  Proof  of 
Cause  of  Action — a.  In  General — At  Common  Law. — As  a  defendant 


the  clerk  has  authority  to  enter  judg- 
ment out  of  court  bj  default,  but  in 
the  exercise  of  his  authority  makes  a 
mistake  as  to  the  amount,  the  judg- 
ment is  not  void  but  erroneous;  but 
where  he  enters  a  kind  of  judgment 
which  he  has  no  authority  to  enter 
without  the  direction  of  the  court,  the 
judgment  thus  entered  is  void. 

1.  Bond  V,  Pacheco,  30  Cal.  530; 
Ziel  V.  Dukes,  12  Cal.  479;  Bode  v, 
Maiberger,  12  Civ.  Pro.  Rep.  (N.  Y. 
City  Ct.)  56. 

^DafSBinlt  on  Bail  Bond. — Nor  does 
the  fact  that  a  judgment  on  a  bail  bond 
exceeds  its  amount  render  it  void,  but 
the  excess  must  be  credited  in  such 
wise  as  to  effectually  prevent  an  abuse 
of  a  leg^l  remedy.  Bode  v.  Maiber- 
ger, 12  Civ.  Pro.  Rep.  (N.  Y.City  Ct.) 
56. 

Jndmnent  Not  Mentioning  Amount. — A 
judgment  by  default  in  an  action  on  a 
declaration  asking  for  the  payment  of 
a  sum  of  money  as  relief  is  void  unless 
it  mention  the  amount  for  which  it 
was  rendered.  C  laugh  ton  v.  Black, 
24  Miss.  185. 

In  Kansas  a  judgment  by  default 
was  held  not  void  because  the  amount 
for  which  judgment  was  claimed  was 
not  indorsed  on  the  original  summons 
issued  by  the  clerk,  where  on  the  fol- 
lowing day,  the  plaintiff  had  another 
summons  issued  properly  indorsed,  to 
which  no  answer  or  demurrer  was  filed 
by  the  defendant.  Simpson  v.  Rice, 
etc.,  Co.,  43  Kan.  22. 

3.  Ross  V.  Carroll,  33  S.  Car.  202. 

New  Judgment  in  Appellate  Ctonrt. — 
Where  modified  in  the  appellate  court, 
judgment  may  be  there  rendered  for 


such  sum  as  should  have  been  rendered 
below.  Durie  v.  Anderson,  4  Tex. 
App.  Civ.  Cas.,  §  250. 

8.  Ross  V.  Carroll,  33  S.  Car.  202. 

Excess  by  Mistake. — Where  the  excess 
was  taken  by  mistake,  and  not  by 
fraud,  the  judgment  will  not  be  set 
aside  if  the  excess  is  remitted.  Bryan- 
Brown  Shoe  Co.   V,  Block,    52  Ark. 

458. 

4.  Linder  v.  Monroe,  33  111.  388. 
Time  for  Bemittitor. — In  an  action  of 

assumpsit  upon  a  note  a  default  was 
taken;  the  clerk  reported  the  dam- 
ages, whereupon  it  was  ordered  and 
adjudged  by  the  court  that  the  plaintiff 
recover  the  sum  reported  by  the 
clerk,  which  exceeded  the  ad  damnum^ 
whereupon  the  plaintiff  remitted  the 
excess.  It  was  held  that  the  remitti- 
tur was  in  apt  time.  Linder  v.  Mon- 
roe, 33  III.  388. 

Costs. — Where  the  remittitur  is  not 
entered  by  the  defendant  in  error  un- 
til after  a  writ  of  error  has  been  sued 
out  to  reverse  the  judgment,  the 
plaintiff  in  error  will  ordinarily  be 
allowed  his  costs.  Pearce  v.  Tootle, 
75  Tex.  148;  Westall  v.  Marshall,  16 
Tex.  182;  McNairy  v.  Castleberry,  6 
Tex.  286;  Chrisman  r^.  Davenport,  21 
Tex.  483;  Arnold  v,  Williams,  21  Tex. 
413;  Howe  t;.  Merrell,  36  Tex.  319; 
McDonald  v.  Grey,  29  Tex.  80;  Reed 
V.  Herring,  37  Tex.  160;  Cornelius 
V,  Thompson,  27  Tex.  31 ;  Winne  v. 
Colorado  Springs  Co.,  3  Colo.  155; 
Duncan  v,  Whedbee,  4  Colo.  143. 

5.  Cohen  v.  Smith,  33  111.  App.  344. 

6.  Northrop  v.  Van  Dusen,  5  How. 
Pr.  (N.  Y.  Supreme  Ct.  )  134;  Rogers 
V.  Toole,  II  Paige  (N.  Y.)  212. 
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admits  by  his  default  the  allegations  of  the  plaintiff's  declaration 
or  complaint,  the  plaintiff  is  not  required  at  common  law  to 
establish  this  cause  of  action  by  further  proof.^ 

By  ttatute. — Where  a  statute  requires  that  the  plaintiff  shall  sup- 
port his  cause  of  action  by  proof,  its  provisions  are  mandatory,* 
and  a  judgment  by  default  is  not  authorized  unless  the  statute  is 


1.  Tuolumme  Redemption  Co.  v. 
Patterson,  i8  Cal.  415;  Sayres  v. 
Miller,  10  Civ.  Pro.  Rep.  (N.  Y. 
Super.  Ct.)  71. 

PromisBory  Note. — The  signature  of 
the  maker  of  a  note  sued  on  need  not 
be  proved  before  the  entry  of  a  judg- 
ment by  default.  Kearney  v.  Tenner, 
14  La.  Ann.  883. 

Partnership. — But  where  the  name 
of  one  of  the  partners  who  is  sued  on 
a  note  of  the  firm  does  not  appear 
either  in  the  firm  name  or  in  return  of 
citation,  the  fact  of  his  being  a  partner 
must  be  proved  in  order  to  entitle  the 
plaintiff  to  confirm  a  judgment  by  de- 
fault against  him.  Kearney  v.  Tenner, 
14  La.  Ann.  883. 

In  Maryland^  in  an  action  on  a 
promissory  note,  the  note  must  be  pro- 
duced on  the  trial  of  the  question  of 
damages  but  need  not  be  proved. 
Kiersted  v.  Rogers,  6  Har.  &  J.  (Md.) 
282. 

Action  on  Prior  Judgment.— In  North 
Carolina  a  judgment  by  default  ren- 
dered by  the  Superior  Court  in  term 
time,  in  an  action  upon  a  former  judg- 
ment or  decree,  is  regular,  without 
proof  of  such  judgment  or  decree  being 
made  before  the  clerk;  section  218 
of  the  code  being  suspended  by  the 
act  suspending  the  code.  Bat.  Rev., 
c.  18;  Mabry  v,  Erwin,  78  N.  Car.  45. 

OMo. — Under  the  Common  Carrier 
Act  of  Ohio,  in  force  in  1854,  the  same 
strictness  of  proof  was  required  in 
rendering  a  judgment  by  default  in 
such  cases  as  was  required  under  the 
law  prior  to  the  adoption  of  the  code. 
Young  V,  Steamboat  Virginia,  i 
Handy  (Ohio)  156. 

In  Lonlslmna  a  dilatory  exception 
denying  the  identity  of  the  plaintiffs 
as  a  firm  may  be  pleaded  after  a  judg- 
ment by  default  on  filing  an  answer  to 
the  merits.     Magee  v.  Dunbar,  10  La. 

546. 
Unneoesflary  Offer  of  Brldenee. — The 

offer  of  evidence  by  the  plaintiff  as 
preliminary  to  the  taking  of  a  judg- 
ment by  default  does  not  invalidate  the 
judgment,  although  it  maybe  entirely 


unnecessary.  Burnes  v.  Burnes,  61 
Mo.  App.  612. 

Exception  In  Case  of  Inftats  —  New 
York. — Where  the  defendants  in  de- 
fault are  infants  the  facts  upon  which 
a  plaintiff  relies  for  judgment  must  be 
established  by  legal  proof,  Litchfield 
V.  Burwell,  5  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  341 ;  Aldrich  v.  Lapham, 
6  How.  Pr.  (N.  Y.  Supreme  Ct.)  129; 
James  v.  James,  4  Paige  (N.  Y.)  115; 
although  the  guardian  for  such  infanta 
consent  in  writing  that  such  judgment 
be  taken.  Litchfield  v.  Burwell,  5 
How.  Pr.  (N.  Y.  Supreme  Ct.)  J41. 

Foreclosure  Case, — On  the  foreclosure 
of  a  mortgage  where  there  are  infant 
defendants  the  complaint  must  allege 
the  requisite  facts  to  show  what  the 
interests  of  the  infant  in  the  premises 
are;  and  then  such  facts  in  all  cases 
must  be  sustained  by  legitimate  proof. 
Aldrich  v.  Lapham,  6  How.  Pr.  (N^ 
Y.  Supreme  Ct.)  129. 

8.  Durden  v,  Carhart,  41  Ga.  76; 
Lloyd  V.  Lloyd,  4  Dr.  &  War.  354; 
Hayes  v.  Brierley,  4  Dr.  &  War.  274; 
Simmonds  v.  Pallas,  8  Ir.  Eq.  Rep.  331. 

On  Affldaylt  of  Proof.  —  Where  the 
clerk  can  enter  a  final  judgment  by  de- 
fault only  on  an  affidavit  of  proof,  it  is 
reversible  when  the  affidavit  entirely 
fails  to  establish  any  count  in  the 
declaration.  Hellen  v.  Steinwender, 
28  Fla.  191. 

In  Georgia,  under  the  peculiar  prac- 
tice there  prevailing,  a  plaintiff  can- 
not take  a  judgment  by  default  upon 
the  failure  of  the  defendant  to  file  a 
plea  until  he  has  proved  all  the  mate- 
rial allegations  of  his  declaration. 
Durden  r.  Carhart,  41  Ga.  76;  Craig 
V.  Pope,  48  Ga.  551 ;  Hayden  v.  John- 
son, 59  Ga.  104;  Sanner  v,  Sayne,  78 
Ga.  468. 

Special  Exceptions  are  made  by  the 
statute.  Sanner  v.  Sayne,  78  Ga.  468, 
where  it  was  said :  **  The  defendant, 
while  in  default,  may  resist  passively 
whatever  is  brought  to  attack  him, 
but  cannot  make  a  counter  attack. 
Though  not  allowed  to  return  the  fire, 
he  is  not  obliged  to  run,  but  may  stand 
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complied  with  ;  ^  and  the  rule  of  course  applies  to  summary  pro- 
ceedings.* 


until  he  is  shot  down.  Exceptions  to 
the  general  rule  are  made  by  statute, 
but  this  case  is  within  the  rule  itself." 
And  in  regard  to  the  plaintiff  it  was 
said:  «•  Whether,  on  matters  of  fact, 
be  is  before  the  juiy  or  before  the 
judge  can  make  no  difference  in  his 
burden.  He  must  produce  enough 
evidence  to  manifest  the  truth  of  every 
material  allegation.  There  is  a  trial 
to  that  extent,  though  there  be  no  issue 
in  the  record.  There  must  be  an  ex- 
amination of  evidence  and  a  determi- 
nation of  such  facts  as  the  declaration 
necessarily  involves.  The  law  itself, 
by  requiring  evidence,  puts  the  truth 
of  these  facts  in  issue,  and  keeps  up 
the  issue  until  the  facts  are  estab- 
lished." 

In  MiMlMlpid  it  is  held  that  the 
promiascry  note  upon  which  an  action 
is  based  must  be  produced  to  author- 
ize a  judgment  by  default  thereon. 
Vickcry  v.  Rcster,  4  How.  (Miss.)  393. 

Partltkm  Oases  In  New  Tork. — In  par- 
tition cases,  where  the  defendant  fails 
to  appear  or  plead,  the  court  must, 
before  rendering  an  interlocutory  judg- 
ment by  default,  ascertain  the*  rights, 
shares,  and  interests  of  the  several  par- 
ties in  the  action,  either  by  reference 
or  otherwise.  New  York  Code  Civ. 
Pro.,  ^  1545;  Watscn  v.  Brigham,  3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  390; 
Ripple  V.  Gilborn,  8  How.  Pr.  (N.  Y. 
Supreme  Ct)  4^6;  Larkin  v.  Mann,  2 
Paige  (N.  Y.)  27;  Ripple  v,  Gilborn, 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  456; 
Jennings  v.  Jennines.  2  Abb.  Pr.  (N. 
V.  Super.  Ct.)  6;  Hamilton  v,  Morris, 
7  Paige  (N.  Y.)  39. 

Tiiie. — He  must  make  such  proof 
of  his  title  as  would  warrant  his  re- 
covery in  ejectment.  Larkin  v.  Mann, 
2  Paige  (N.  Y.)  27. 

1.  Fisher  v.  National  Bank  of  Com- 
merce, 73  111.  34;  Kidder  v.  Rand,  73 
m.  38;  Angel  V,  Plume,  etc.,  Mfg. 
Co.,  73  111.  412 ;  Cudner  v.  Dixon,  10 
Johns.  (N.  Y.)  106. 

In  minoto,  to  entitle  the  plaintiff  to 
judgment  by  default  in  an  action  est 
contractu^  unless  the  defendant  should 
file  an  affidavit  that  he  believes  he  has 
a  good  defense  under  section  36  of  the 
Practice  Act  of  1873,  the  plaintiff  must 
file  with  his  declaration  an  affidavit 
showing  the  nature  of  his  demand  and 
the  amount  due  him  from  the  defend- 


ant, after  allowing  to  him  all  his  just 
credits,  deductions,  and  set-offs.  An 
affidavit  by  the  plaintiff's  attorney 
that  he  believes  the  defense  is  made 
only  for  delay  is  wholly  insufficient  to 
require  any  affidavit  of  merits  from 
defendant.  Fisher  v.  National  Bank 
of  Commerce,  73  111.  34. 

In  Iowa,  where  a  default  was  made 
in  a  chancery  cause  by  failure  of  de- 
fendant to  answer,  though  present,  but 
making  no  objection  to  the  manner  of 
submission,  the  court  had  tlie  power, 
under  sections  3000,  3148,  Rev.  Stat., 
in  force  in  1867,  to  try  the  cause  by  the 
second  method  of  trying  equitable  ac- 
tions.   White  V.  Kelley,  23  Iowa  275. 

Garnishment. — In  A  rkansas  it  is  error 
under  the  statute  to  render  a  judg- 
ment by  default  against  a  garnishee 
without  proof  or  an  examination  of 
him,  although  formerly  such  a  judg- 
ment was  authorized  under  the  statute, 
Lewis  V.  Faul,  29  Ark.  470;  Giles  v. 
Hicks,  45  Ark.  275,  holding  that  such 
a  judgment  is  absolutely  void.  St. 
Louis,  etc.,  R.  Co.  v,  Richter,  48 
Ark.  353. 

Vailanes  In  Proof. — The  fact  that  a 
default  has  been  entered  does  not  au- 
thorize the  court  to  grant  relief  asked 
in  the  bill  where  the  evidence,  although 
constituting  a  good  case,  is  substan- 
tially variant  from  the  case  stated  in  the 
bill.  Waugh  v,  Schlenk,  23  111.  App. 
433. 

a.  Keller  v.  Chapman,  3^  Cal.  635 ; 
Searcy  v.  Grow,  15  Cal.  167 ;  Dorsey 
V.  Barry,  24  Cal.  449. 

Mandamus  by  DoAknU. — Where  a  code 
of  civil  procedure  provided**  the  writ 
[of  mandate]  cannot  be  granted  by 
default,  the  case  must  be  heard  by  the 
court  whether  the  adverse  party  ap- 
pear or  not,"  a  judgment  granting  a 
writ  of  mandamus  by  default  will  be 
reversed  on  appeal.  People  v.  Central 
Pac.  R.  Co.,  62  Cal.  506;  People  v. 
Southern  Pac.  R.  Co.,  62  Cal.  507; 
People  V,  Stockton,  etc.,  R.  Co.,  62 
Cal.  507;  People  v.  Central  Pac.  R. 
Co.,  62  Cal.  507. 


6  Encyc.  PI.  &  Pr.— 8 
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. — To  authorize  a  judgment 
by  default  on  a  motion  bpr  a  bank  under 
a  statute  authorizing  a  joint  judgment 
against  all  the  parties  liable,  on  any 
bill  or  note,  to  the  state  bank,  or  any 
of  its  branches,  the  liability  of  the  de- 
fendant  must  be  shown  by  the  judg- 
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In  Inferior  Courts. ^The  statutory  regulation  requiring  proof  of 
the  cause  of  action  upon  the  failure  of  the  defendant  to  appear  is 
frequently  applied  to  inferior  courts,  as,  for  instance,  a  court  of  a 
justice  of  the  peace.* 

Eecord  on  Appeal. — And  on  appeal  from  such  a  judgment  the 
record  must  affirmatively  show   compliance   with    the   statute.* 


ment  entry  as  well  as  the  notice  and 
certificate  which  authorized  the  court 
to  exercise  the  summary  jurisdiction. 
Clements  v.  Montgomery  Branch 
Bank,  i  Ala.  50. 

1.  New  York  Code  Civ.  Pro.,  §2988; 
Clark  zf.  Van  Vrancken,  20  Barb.  (N. 
Y.)  278;  Howard  v.  Brown,  2  E.  D. 
Smith  (N.  Y.)  247;  Perkins  v.  Steb- 
bins,  ^9  Barb.  (N.  Y.)  523;  Armstrong 
V.  Smith,  44  Barb.  (N.  Y.)  120;  Hum- 
phrey V.  Persons,  23  Barb.  (N.  Y. )  313 ; 
Groff  V.  Griswold,  i  Den.  (N.  Y.) 
432;  Warnick  V.  Crane,  4  Den.  (N.Y.) 
460;  Squire  v.  Gould,  14  Wend.  (N. 
Y.)  159;  Beach  v.  McCann,  4  Abb. 
Pr.  (N.  Y.  C.Pl.)  18;  Hodges  v.  Hunt, 
22  Barb.  (N.  Y.)  150;  Sweet  v.  Coon, 
15  Johns.  (N.  Y.)  86;  Atwood  v. 
Austin,  16  Johns.  (N.  Y.)  180;  Snellr. 
Loucks,  II  Johns.  (N.  Y.)69;  Lowther 
V.  Crummie,8  Cow.  (N.  Y.)  87;  Sam- 
mis  V.  Brice,  4  Den.  (N.  Y.)  576; 
People  V,  Lynde,  8  Cow.  (N.  Y.)  133; 
Alburtis  v,  McCready,  2  E.  D.  Smith 
(N.  Y.)  39;  Appleby  v.  Strang,  i  Abb. 
Pr.  (N.  Y.  C.  PI.)  143;  Jones  v,  Prid- 
ham,  3  E.  D.  Smith  (N.  Y.)  155;  Mc- 
Carde  v.  Keller,  5  N.  Y.  Leg.  Obs. 
418;  Muscott  V,  Miller,  6  N.  Y.  Leg. 
Obs.  423. 

Bnfflclenoy  of  Proof  of  Judgment. — 
Where,  in  a  suit  before  a  justice,  the 
plaintiff,  in  order  to  prove  a  judg- 
ment rendered  before  the  same  justice, 
introduced  his  docket,  it  was  held  that 
the  same  was  sufficient  evidence  with- 
out proof  of  the  identity  or  of  the 
official  character  of  the  justice.  Groff 
V.  Griswold,  i  Den.  (N.  Y.)  432. 

Suspension  of  Oanse. — A  judgment  by 
default  rendered  by  a  justice  of  the 
peace  is  not  irregular  because  the  jus- 
tice suspended  the  trial  of  a  cause 
then  going  on  before  him  in  order  to 
hear  the  plaintiff's  evidence  and 
render  judgment.  Beach  v.  McCann, 
4  Abb.  Pr.  (N.  Y.  C.  PI.)  18. 

I>lsprovliig  Special  Defense. — The 
plaintiff  need  not  disprove  any  defense 
that  must  be  specially  pleaded  to  be 
available  to  the  defendant.  Hu mphrey 
T.  Persons,  23  Barb.  (N.  Y.)  313. 


Wlien  Defendant's  Proof  too  Late. — 
After  plaintiff  and  his  witness  had  left 
the  court  it  is  too  late  for  the  defend- 
ant to  ap[>ear  and  apply  for  permission 
to  produce  testimony  in  support  of 
his  defense.  Alburtis  v.  McCready,  2 
E.  D.  Smith  (N.  Y.)39. 

WalTer. — The  failure  of  the  defend- 
ant to  app>ear  does  not  waive  either 
the  question  of  the  jurisdiction  or 
power  of  the  court  to  act  or  objection 
to  the  proceedings  and  competency  or 
sufficiency  of  the  evidence  on  the  part 
oftheplamtiff.  Clark  v.  Van  Vrancken, 
20  Barb.  (N.  Y.)  279;  McNutt  v. 
Johnson,  7  Johns.  (N.  Y.)  18;  North- 
rup  V.  Jackson,  13  Wend.  (N.  Y.)  85; 
Squier  v.  Gould,  14  Wend.  (N.  Y.) 
159;  Tiffany  r.  Gilbert,  4  Barb.  (N.Y.) 
320;  Post  V.  Black,  5  Den.  (N.  Y.)  66. 

Loniilana — Justice  of  the  Peace. — 
Where  one  of  the  parties  fails  to  ap- 
pear after  the  lapse  of  two  hours,  if 
the  defaulting  party  to  the  suit  resides 
out  of  town  the  judge  may  dispose  of 
the  case  by  discharging  the  defendant 
with  costs,  if  it  be  the  plaintiff  who 
makes  the  default;  and  if  it  be  the 
defendant  he  may  hear  the  plaintiff's 
testimony.  C.  P.  Louisiana  1085 ;  ^^^^ 
V.  Riley,  43  La.  Ann.  177;  State  v. 
Coquillon,  35  La.  Ann.  iioi. 

2.  EUigood  V.  Cannon,  4  Harr. 
(Del.)  176;  Coulter  t-.  Layton,  i  Harr. 
(Del.)  494;  Redden  v,  Stewart,  i  Harr. 
(Del.)  495;  Colesberry  v.  Stoops,  i 
Harr.  (Del.)  448;  Adkins  v.  Jester,  i 
Houst.  (Del.)  352 ;  Roberts  v.  Rowan, 
2  Harr.  (Del.)  314;  McCowani;.  Ward, 
5  Kulp  (Pa.)  385 ;  Lutz  v.  Derb,  5  Kulp 
(Pa.)  500. 

Incomplete  Entry. — An  entry  merely 
showing  that  the  justice  investigated 
the  plaintiff's  demand  is  not  sufficient. 
Elligood  V.  Cannon,  4  Harr.  (Del.) 
176. 

FennsirlTanla. — A  judgment  rendered 
by  a  justice  of  the  peace  in  1885,  against 
a  husband  and  wife,  for  the  price  of 
alleged  necessaries,  in  default  of  an 
appearance,  is  void  as  to  the  wife  if 
the  record  do  not  show  that  some 
testimony  was  heard,  as  in  the  ab- 
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But  where  the  appeal  is  from  a  judgment  by  default  taken 
in  a  superior  court  theentry  of  the  judgment  raises  a  presumption 
that  the  requisite  proofs  were  taken,  although  the  record  does  not 
show  the  fact.^ 

6.  In  Divorce  Suits.— See  article  Divorce. 

c.  Successful  Defense  of  Answering  Codefendant. — 
Where  the  plaintiff  fails  to  prove  his  cause  of  action  against  sev- 
eral nondefaulting  joint  defendants  no  assessment  of  damages  can 
be  made  against  a  defaulting  joint  defendant.^ 

3.  Findings  by  the  Court. — In  a  case  addressed  to  the  court  with- 
out  a  jury  the  effect  of  the  defendant's  default  renders  a  finding 
of  facts  by  the  court  unnecessary,  as  it  admits  the  plaintiff's  alle- 
gations.* 

3.  Effect  of  De&nlt  as  an  Admission  by  the  Defendant — a.  In 
General. — The  defendant,  by  waiving  a  contest  and  suffering  a 
default  to  be  taken  against  him,  admits  the  truth  of  the  allega- 
tions set  out  in  the  plaintiff's  declaration  or  complaint;  *  and  the 


sence  of  testimonj  it  could  not  legally 
have  been  adjudged  that  the  debt  was 
one  for  which  she  was  liable  under  the 
Act  of  1848.  McKinney  v.  Brown,  130 
Pa  St.  365. 

Barertal  Only  In  CImt  Oaie. — But  the 
appellate  court  will  not  reverse  the 
judgment  for  lack  of  proof  without 
very  clear  evidence  of  its  insufficiency. 
New-York  v.  Hyatt,  3  E.  D.  Smith 
<  N.  Y. )  156,  where  the  court  said  :  **  In 
-determining  whether  a  plaintiff  has 
proved  his  case  when  the  defendant 
does  not  appear  we  cannot  be  hyper- 
critical, and  a  defendant  who  neglects 
his  case  below  has  no  right  to  call  upon 
lis  on  appeal  to  be  astute  to  find 
grounds  for  reversal,  especially  when 
he  does  not  excuse  his  default  nor 
show  that  any  injustice  has  been  done 
nor  seek  a  new  trial  on  that  ground." 

1.   Hotchkiss  V.  Cutting,   14  Minn. 

537- 

In  Louisiana  it  would  appear  that  on 
appeal  from  a  judgment  confirming 
one  taken  by  default  against  an  absent 
defendant  as  indorser  of  a  bill  of  ex- 
change the  record  must  show  that 
evidence  was  introduced  to  prove  the 
signature  of  the  defendant  or  a  demand 
and  notice  of  protest  or  judgment  will 
be  reversed.  Mechanics,  etc.,  Bank  v. 
Walton,  7  Rob.  (La.)  451. 

a.  McClure  v.   Hall,   19  Wend.  (N. 

Y.)a5. 

8.  Himmelmann  v.  Spanagel,  39  Cal. 
401 ;  In  re  Cook's  Estate,  77  Cal.  220 ; 
Walker  v.  New  York  Continental  Ins. 
Co.,  2  Utah  331. 


4.  Arkansas, — Bum  pass  v,  Taggart^ 
26  Ark.  398. 

California, —  Harlan  v.  Smith,  6 
Cal.  173;  Hutchings  v,  Ebeler,  46 
Cal.  557. 

Indiana,  —  May  v.  State  Bank,  9 
Ind.  233;  Marion,  etc.,  R.  Co.  v, 
Lomax,  7  Ind.  406 ;  Hoef gan  v.  Harri- 
son, 7  Ind.  594. 

Iowa. — Greeley  v.  Sample,  23  Iowa 
338;  Pfantz  V,  Culver,  13  Iowa  313. 

Nebraska,  —  Hardy  v.  Miller,  11 
Neb.  398;  Deroin  v.  Jennings, 4 Neb.  97. 

New  Jersey.  —  Creamer  v.  Dike- 
man,  39  N.  J.  L.  195 ;  Gifford  v.  Thorn, 
9  N.  J.  Eq.  703. 

Ohio.  —  McKinzie  v.  Perrill,  15 
Ohio  St.  162;  Bush  v,  Critchfield,  5 
Ohio  III. 

Texas. — Watson  v.  Newsham,  17 
Tex.  437;  Mason  v.  Slevin,  i  Tex. 
App.  Civ.  Cas.,  §  11;  Boles  v.  Lin- 
thicum,  48  Tex.  220;  Guest  v.  Rhine, 
16  Tex.  550;  Niblett  v.  Shelton,  28 
Tex.  551 ;  Willard  v.  Conduit,  10  Tex. 
214;  Swift  r.  Far  is,  11  Tex.  19;  Long 
V.  Wortham,  4  Tex.  581;  Hall  v. 
Jackson,  3  Tex.  305 ;  Ricks  v.  Pinson, 
31  Tex.  508;  Trabue  v.  Stonum,  20 
Tex.  454;  Whittaker  v.  Wallace,  2 
Tex.  App.  Civ.  Cas.,  §  560. 

Eaference  Irregular. — A  reference  to 
a  master  in  chancery  to  take  and  re- 
port evidence  of  title  is  irre^lar  after 
a  default  in  ejectment,  as  me  default 
admits  all  the  material  averments  of 
the  declaration  to  be  true.  Tucker  v. 
Hamilton,  108  III.  464. 

In  tbe  Federal  Courts  in  Ailmtralty  and 
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same  rule  applies  to  a  judgment  final  after  overruling  a  demurrer.^ 
Jndgmont. — Hence  the  default  authorizes  the  entry  of  any  judg- 
ment warranted  by  the  facts  alleged.* 

Admiidon  of  Cause  of  Action. — ^And  where  the  facts  pleaded  consti- 
tute a  cause  of  action  the  effect  of  the  default  is  to  establish 
it  definitely.* 


revenue  cases,  the  entry  of  a  default 
on  a  motion  founded  on  an  informa- 
tion which  avers  all  the  facts  necessary 
for  a  condemnation  establishes  a  fact 
pleaded  and  authorizes  a  decree  of 
condemnation.  Miller  v.  U.  S.>  ii 
Wall.  (U.  S.)  268. 

Asalfiiinmit  of  JwOgmmxi. — In  an  ac- 
tion by  an  assignee  of  a  judgment  on 
a  complaint  alleging  the  assignment 
the  default  of  the  defendant  admits 
that  the  assignment  was  duly  made. 
Cravens  v,  Duncan,  55  Ind.  347. 

In  an  Action  on  a  Baa  Bond,  where  the 
defendant  makes  default,  the  default 
admits  the  debt  which  is  the  penalty 
of  the  bond.  The  clerk  does  not  assess 
the  debt,  but  an  assessment  should  be 
directed  of  damages  occasioned  by  the 
breach  of  the  condition  of  the  bond 
which  would  be  the  amount  of  the  re- 
covery in  the  suit  wherein  the  bail 
bond  was  given.  O'Conner  v,  Mullen, 
II  111.  116: 

DofjMdt  on  DefiBndaiit's  Anawer. — 
Where  the  defendant  sets  up,  in  his 
answer,  new  matter  requiring  a  reply, 
a  failure  of  the  plaintiff  to  reply  thereto 
admits  the  validity  of  the  defense  and 
entitles  the  defendant  to  judgment. 
Moore  v.  Sauborin,  43  Mo.  490. 

Finding  of  Adminton. — But  a  mere 
finding  of  a  trial  court  that  the  allega- 
tions of  a  petition  are  confessed  to  be 
true  by  a  defendant  who  is  in  default 
for  want  of  an  answer  is  not  a  final 
order  or  judgment.  Daniels  v.  Tibbets, 
16  Neb.  666. 

1.  Binz  V.  Tyler,  79  111.  348;  Morton 
V,  Bailey,  2  111.  213. 

3.  Boles  V,  Linthicum,  48  Tex.  320; 
Hutchings  v,  Ebeler,  46  Cal.  559;  Ew- 
ing  V.  Jennings,  15  Nev.  382 ;  Burling 
V,  Goodman,  i  Nev.  317.  See  supra, 
XVI.   I.  In  General. 

Judgment  Bxoeodlng  ad  Danuram. — 
But  the  court  cannot  extend  the  effect 
of  such  admission  so  as  to  make  the 
demand  in  the  complaint  cortespond 
with  the  judgment  for  a  larger  sum. 
May  V.  State  Bank,  9  Ind.  233. 

Aotlon  toy  mdoraee. — Where  an  action 
was  brought  against  a  bank  by  the 


indorsee  of  a  note  which  was  depos- 
ited in  the  bank  for  collection,  for 
neglect  in  making  demand  and  giving 
notice  to  the  indorser,  whereby  he  was 
discharged  and  the  debt  lost,  a  judg- 
ment by  default  was  held  to  admit  the 
execution  of  the  note,  the  indorse- 
ment, the  deposit  of  the  note  in  the 
bank  for  collection,  and  the  neglect  to 
give  notice.  Union  Bank  v.  Hicks,  4 
Humph.  (Tenn.)  327.  See  also  Clem- 
ents V.  Berry,  11  How.  (U.S.)  409; 
Underbill  v,  Kirkpatrick,  26  111.  84; 
Metzger  v.  Waddell,  i  N.  Mex.  400. 

m  Asaumpalt  upon  a  Promiaaory  Koto 
there  was  judgment  by  default,  and 
on  executing  a  writ  of  inquiry  the 
plaintiff  did  not  produce  the  subscrib- 
ing witness,  but  offered  other  evidence 
of  its  being  defendant's  hand,  and  the 
court  held  this  was  sufficient,  for  the 
note  being  set  out  in  the  declaration 
was  admitted  and  the  only  use  of  pro- 
ducing it  was  to  see  whether  any 
money  was  indorsed  as  paid  upon  it. 
Warren  v,  Kennedy,  i  Heisk.  (Tenn.) 
442;  Bevis  V,  Lindsell,  2  Stra.  1149. 

8.  Alabama. — Cater  v.  Hunter,  3 
Ala.  30;  McGehee  v.  Childress,  2 
Stew.  (Ala.)  506. 

Arkansas, — Hunt  v.  Burton,  18  Ark. 

194- 

Connecticut, — Martin  v.  New  York, 
etc.,  R.  Co.,  62  Conn.  337. 

Delaware. — Randel  v.  Chesapeakct 
etc..  Canal  Co.,  i  Harr.  (Del.)  233. 

Florida. — Russ  v,  Gilbert,  19  Fla.  54. 

Indiana, — Bash  v.  Van  Osdol,  75 
Ind.  186;  Fisk  v.  Baker,  47  Ind.  545. 

Iowa, — Whittey  v.  Douge,  9    Iowa 

S97« 

Maryland, — Kiersted  v.  Rogers,  6 
Har.  &  J.  (Md.)  282. 

Mississippi. — Winn  v.  Levy,  2  How. 
(Miss.)  903;  Claiborne  v.  Planters' 
Bank,  2  How.  TMiss.)  727. 

New  Jersey. — Creamer  v.  Dikeman, 
39  N.  J.  L.  195. 

North  Carolina. — Rogers  t*.  Moore, 
86  N.  Car.  85;  Parker  v.  Smith,  64 
N.  Car.  291. 

South  Carolina.— V^KXWt  v.  Walton, 
2  Spears  (S.  Car.)  474. 
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AdmlMion  OonilBed  to  Faeti  Well  PlMdtd. — But  the  default  does  not 
admit  that  the  facts  pleaded  are  sufficient  to  constitute  a  cause  of 
action,^  as  the  ^effect  of  the  confession  is  limited  to  the  material 
issuable  facts  well  pleaded  in  the  declaration  or  complaint.^ 


Tennessee. — Union  Bank  v.  Hicks, 
4  Humpli.  (Tenn.)  327. 

Texas.  —  Gilder  v.  Mclntyre,  29 
Tex-  89;  Tarrant  County  v.  Lively, 
25  Tex.  Supp.  399. 

England. — East-India  Co.  v.  Glover, 
I  Stra.  612 ;  Bevis  v.  Lindsell,  2  Stra. 
1 149;  Anonymous,  3  Wils.  155;  Snow- 
den  V.  Thomas,  2  W.  Bl.  748,  Doug. 
316,  note  (2) ;  Green  v.  Hearne,  3  T. 
R.  301;  Rex  V.  Baker,  i  H.  Bl.  543; 
Marshall  v.  Griffin,  R.  &  M.  41,  21 
E.  C.L.  377;  Kingston  v.  Haychurch, 
1  Chit.  Rep.  644,  18  E.  C.  L.  188. 

OocQXTenoe  of  Cantlngent  Bvent. — An 
allegation  that  an  event  had  happened 
on  which  the  note  described  in  the 
declaration  became  due  is  admitted 
by  a  default.  Cater  v.  Hunter,  3  Ala. 
30. 

ApiOies  to  AH  Coimta. — Where  there 
are  several  coimts  in  the  declaration  a 
default  admits  the  cause  of  action  as  set 
up  In  each  of  them,  and  every  material 
and  traversable  allegation  therein. 
Hellen  v.  Steinwender,  28  Fla.  197; 
Willson  v.  Willson,  25  N.  H.  229. 

1.  Madison  County  v.  Smith,  95 
111.  328;  Bragg  V.  Chicago,  73  111.  152; 
Johnson  v.  Mantz,  69  Iowa  710;  John- 
son V.  Stallcup,  41  Tex.  529 ;  Hawkins 
V.  Haney,  i  Tex.  App.  Civ.  Cas.,  §  723 ; 
Collins  V.  Gibbs,  2  Burr.  900;  Bowdell 
V.  Parsons,  10  East  364. 

Instance  of  Bofflcleiit  €kniu»lalnt. — 
Where  an  account  was  filed  in  a  jus- 
tice's court  against  "  Irving,  McKay  & 
CoV'  the  summons  returned  servedf  on 
*'the  defendants,*'  and  the  judgment 
entered  by  default,  it  was  held  that  the 
complaint  and  summons  were  sufficient 
to  sustain  the  judgment  Martin  t;. 
District  Ct,  13  Nev.  85. 

Action  against  SkKdchOlder.  —  In  a 
proceeding  to  recover  an  assessment 
from  a  stockholder  of  a  corporation 
on  his  statutory  liability,  it  is  error  to 
render  judgment  by  default  against 
such  stockholder  for  an  assessment 
where  the  petition  omits  a  constitutive 
fact  under  the  code.  Hooker  v.  Kil- 
gour,  2  Cine.  Sup.  Ct.  Rep.  (Ohio)  350. 

Want  of  Answer. — So  a  judgment 
by  default  for  want  of  an  answer  to  a 
complaint  is  a  conclusive  determina- 
tion as  to  all  matters  well  pleaded  and 


essential  to  the  judgment.  Or^on 
R.  Co.  V.  Oregon  R.,  etc.,  Co.,  28  Fed. 
Rep.  505. 

8.  Arkansas. — Chaffin  v.  McFadden, 
41  Ark.  42. 

California. — McGregor  v,  Shaw,  11 
Cal.  47 ;  People  v.  El  Dorado  County, 
10  Cal.  19;  Rowe  v.  Table  Mountain 
Water  Co.,  10  Cal.  441;  Hentsch  v. 
Porter,  10  Cal.  555 ;  Hunt  v.  San  Fran- 
cisco, II  Cal.  250;  Harlan  v.  Smith,  6 
Cal.  173;  Himmelmann  v,  Spanagel, 
39  Cal.  401 ;  Hutchings  v.  Ebeler,  46 
Cal.  557;  Harmon  v.  Ashmead,  60 
Cal.  439;  People  v.  Rains,  23  Cal.  127. 

Colorado.  —  Weese  v.  Barker,  7 
Colo.  181. 

Connecticut.  —  Shephard  v.  New 
Haven,  etc.,  Co.,  45  Conn.  58;  Dexter 
V.  Whitbeck,  46  Conn.  224. 

Illinois. — Peck  v.  Wilson,  22  111. 
205;  Greenup  v.  Woodworth,  i  111. 
232 ;  Cook  T'.  Skelton,  20  111.  107. 

Indiana. — McKinney  v.  State,  loi 
Ind.  355 ;  Briggs  v.  Sneghan,  45  Ind. 
14;  Goble  V.  Dillon,  86  Ind.  327; 
Smith  V.  Carley,  8  Ind.  451. 

Kansas. — Brenner  v.  Bigelow,  8 
Kan.  496. 

New  Hampshire. — Parker  v,  Rob- 
erts, 63  N.  H.43^;  Huntress  v,  Effing- 
ham, 17  N.  H.  584;  Toppan's  Petition, 
24  N.  H.  43 ;  Manchester's  Petition,  28 
N.  H.  296;  Willson  V.  Willson,  25  N. 
H.  229;  Bowman  v,  Noyes,  12  N.  H. 
307;  West  V.  Whitney,  26  N.  H.  314; 
Chase  v.  Lovering,  27  N.  H.  296. 

New  rVrifr.— Argall  v.  Pitts,  78  N. 
Y.  243;  Sayres  v.  Miller,  10  Civ.  Pro. 
Rep.  (N.  Y.  Super.  Ct.)  71. 

Tennessee.  —  Mississippi,  etc.,  R. 
Co.  V.  Green,  9  Heisk.  (Tenn.)  588; 
Hall  V.  Mount,  3  Coldw.  (Tenn.)  73. 

Texas. — Johnson  v.  Dowling,  i  Tex. 
App.  Civ.  Cas.,  §  1090;  Hawkins  v. 
Haney,  i  Tex.  App.  Civ.  Cas.,  §  723. 

**And  as  a  default  admits  only  the 
facts  alleged  in  the  complaint,  and  as 
no  proof  is  required  to  prove  facts 
outside  the  record  except  to  ascertain 
the  quantum  of  damages  in  proper 
cases,  we  cannot  presume  that  proof 
was  made  of  the  presentation  and  re- 
jection of  the  claim.  By  the  copy  of  the 
complaint  the  defendant  is  informed 
of  all  the  facts,  and  the  only  facts  the 
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Conoiniion  of  Law. — Nor  does  it  admit  an  allegation  which  consti- 
tutes a  mere  conclusion  of  law.^  The  facts  pleaded  must  accord- 
ingly be  sufficient  to  form  a  legal  basis  for  the  judgment  taken  by 
default,  or  it  will  be  reversed  on  appeal  or  set  aside  on  proper 
application,* 


plaintiff  intends  to  prove  if  denied. 
Those  he  admits  by  his  default  but  no 
more."  Hentsch  v.  Porter,  lo  Cal.  555. 
In  Ajwnmpslt  on  a  Promissory  Note,  if 
the  declaration  does  not  allege  that 
the  defendant  is  the  maker  of  the  note, 
and  that  the  note  is  unpaid,  a  judg- 
ment upon  a  default  cannot  be  sus- 
tained.    Smith  V,  Carley,  8  Ind.  451. 

1.  As,  for  instance,  an  allegation  that 
by  reason  of  the  causes  aforesaid  the 
defendant  is  indebted  and  liable  to  the 
plaintiff.  Cragin  v.  Lovell,  109  U.  S. 
199;  Mollis  V,  Richardson,  13  Gray 
(Mass.)  392. 

2.  Griffith  v,  Clarke,  18  Md.  457; 
Hall  V.  Jackson,  3  Tex.  310. 

Married  Woman's  Note. — A  promis- 
sory note  signed  by  a  feme  covert  can- 
not be  enforced  against  her  by  any 
proceeding  at  law.  A  judgment  by 
default  against  her,  when  sued  at  law 
on  such  a  note,  is  a  nullity,  and  en- 
forcement of  it  against  her  separate 
estate  may  be  restrained  in  equity  by 
injunction.     Griffith  v.  Clarke,  18  Md. 

457- 

In  a  Bununary  Proceeding,  founded  on 
statements  contained  in  the  notice 
thereof,  the  court  is  not  authorized  to 
render  a  judgment  by  default  except 
in  conformity  with  the  proof  adduced. 
Todd  V.  Caines,  18  B.  Mon.  (Ky.)62i; 
Terrill  v.  Cecil,  3  Mete.  (Ky.)  347. 

Thus  where  notice  is  given  of  a  mo- 
tion against  a  sheriff  and  his  sureties 
for  failing  to  pay  money  to  a  county 
creditor,  it  cannot  be  taken  as  con- 
fessed upon  defendant's  default. 
Todd  V.  Caines,  18  B.  Mon.  (Ky.)  621. 

Btatate  of  Limitations  —  Kansas. — 
Where  the  plaintiff's  pleadings  show 
on  their  face  that  the  cause  of  action 
is  barred  by  the  statute  of  limitations, 
it  is  held  in  Kansas  that  the  defendant 
does  not,  by  his  default  in  failing  to 
answer  or  demur,  waive  his  right  to 
appear  on  the  trial  and  object  to  their 
sufficiency.  Zane  v.  Zane,  5  Kan.  134, 
holding  also  that  the  reception  of  evi- 
dence by  the  court  on  such  a  petition 
over  the  objections  of  the  defendant  is 
erroneous.  In  the  same  case  it  was 
pointed  out  that  the  decision  was  in 


accordance  with  the  rule  in  chancery 
which  obtains  at  law  only  where  the 
abolition  of  the  formal  distinctions  has 
led  to  the  adoption  of  principles 
founded  on  or  based  on  equitable  prin- 
ciples of  practice. 

Premature  Action. — Where  the  cause 
of  action  has  not  yet  accrued  a  default 
or  judgment  thereon  does  not  cure  the 
error,  Winston  v.  Miller,  12  Smed.  & 
M.  (Miss.)  550;  and  the  defect  is  avail- 
able on  error  even  after  appearance 
and  judgment  by  nil  dicit.  Randolph 
V.  Cook,  2  Port.  (Ala.)  286,  where 
Thornton,  J.,  said  :  **  When,  however, 
even  there  [in  England],  the  writ  pre- 
cedes the  declaration  and  is  the  foun- 
dation and  commencement  of  the  suit, 
it  is  held  fatal  in  error,  even  after  ver- 
dict, to  issue  it  before  the  cause  of  ac- 
tion existed.  For  the  English  doctrine 
on  this  head,  see  Ward  v.  Honey- 
wood,  Doug.  62;  Wood  V.  Newton,  i 
Wils.  147,  Bac.  PI.  B.  51,"  etc.  And 
in  the  same  case  it  was  said  by  Saf- 
fold,  J. :  "  The  only  difficulty  I  have 
felt  in  this  case  has  been  to  deter- 
mine whether  the  appearance  of  the 
defendant  and  the  judgment  by  default 
did  not  cure  or  constitute  a  waiver  of 
the  objection.  In  reference  to  this 
principle,  respectable  authority  has 
maintained  that  a  judgment  Ky  default 
cures  only  such  defects  in  the  declara- 
tion as  would  have  been  aided  by  a 
general  demurrer — that  the  effect  of  a 
demurrer  to  the  pleadings  is  that  it 
reaches  back  through  the  whole  record 
and  attaches  ultimately  upon  the  first 
substantial  defect  in  the  pleadings,  on 
whichever  side  it  may  have  occurred. 
[Gould's  PI.,  c.  10,  §  26;  c.  9,  §  36.] 
It  is  also  said  that  the  objection 
*  that  the  right  of  action  had  not  ac- 
crued at  the  commencement  of  the 
suit  may  be  pleaded  in  abatement,  as 
where  an  action  on  a  contract  is  com- 
menced before  the  time  appointed  for 
the  performance;'  but  that  this  plea 
is  seldom  necessary,  because  if  the 
defect  appear  upon  the  face  of  the 
declaration  it  is  fatal  on  demurrer; 
and  if  not  it  may  generally  be  taken 
advantage  of  on  the    trial.    [Gould's 
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6.  Secundum  Allegata  et  Probata. — A  default  does  not 
relieve  the  plaintiff  from  the  burden  of  the  rule  that  the  proofs 
where  required  must  conform  to  the  allegations.^ 

c.  Default  of  a  Codefendant. — The  default  of  one  co- 
defendant  does  not  relieve  the  plaintiff  from  the  necessity  of 
establishing  the  case  stated  in  his  complaint  where  it  is  traversed 
generally  by  the  remaining  codefendants.* 

d.  Plaintiff's  Failure  to  Reply  to  Partial  Defense. — 
The  plaintiff's  default  in  failing  to  reply  to  a  plea  covering  only 
part  of  the  issues  does  not  preclude  him  from  trying  issues  not 
met  by  the  plea.' 

e.  Application  of  the  General  Rule — (i)  At  Law.— Tht 
rule  that  the  default  admits  the  allegations  of  the  plaintiff's  plead- 
ing applies  to  all  actions  at  law  without  distinction.^ 

(2)  On  Contract. — In  a  suit  on  a  contract  the  defendant  by  his 
default  submits  the  contract  and  his  rights  under  it  to  the  court,*^ 
and  where  the  contract  is  void  on  its  face  the  court  must  so 
adjudge,  notwithstanding  the  default.® 

(3)  Action  on  Official  Bond. — In  an  action  on  an  official  bond  a 


PL,  c.  5,  §  137,  8.]  The  remarks  of 
Judge  Gould  do  not  fully  embrace  the 
particular  point  under  consideration, 
where  the  defect  does  not  appear  in 
the  declaration  without  reference  to 
the  capias  ad  respondendum^  but  ap- 
pears from  the  latter,  and  where  there 
is  no  plea  to  the  merits,  nor  any  excep- 
tion taken  in  the  court  below.  It  is 
clear,  however,  that  the  issuance  of 
the  capias  with  us  is  the  commence- 
ment of  the  suit.  From  the  other  au- 
thorities to  which  I  have  referred  it 
appears  that  if  the  defect  appear  from 
the  pleadings,  and  has  not  been  waived 
by  the  defendant's  plea,  it  is  available 
in  error;  nor  do  those  cases  limit  the 
inspection  of  the  revising  tribunal  to  the 
pleadings  in  their  technical  acceptation, 
but  seem  to  consider  the  objection  fatal 
if  it  appear  in  any  part  of  the  record, 
and  to  regard  the  process  by  which  the 
suit  is  commenced  as  a  matter  of 
record  for  ascertaining  the  time." 

Action  on  Promissory  Note. — So  where 
a  suit  is  brought  upon  a  note  before 
the  expiration  of  the  third  day  of 
grace,  it  is  prematurely  brought,  and 
the  judgment  by  default  cannot  be 
maintained,  as  the  defect  goes  to  the 
right  of  action.  Winston  v.  Miller, 
12  Smed.  &  M.  (Miss.)  550. 

1.  Hall  V.  Jackson,  3  Tex.  310; 
Rogers  v.  Harrison,  i  Tex.  App.  Civ. 
Cas.,  §  494. 

8.  Perrin  v.  Johnson,  16  Ind.  72. 


8.  Snyder  v.  Quarton,  47  Mich.  211. 

4.  Attorney's  Fees. — As  the  defend- 
ant's default  admits  the  truth  of  the 
matters  pleaded,  it  must  be  construed 
to  admit  that  attorney's  fees  stipulated 
to  be  paid  in  a  note,  if  put  in  suit  for 
collection,  are  due  and  reasonable. 
Alexander  v,  McDow,  108  Cal.  25. 

Action  against  Administrators. — In  an 
action  on  a  judgment  against  admin- 
istrators suggesting  a  devastavit^  a 
judgment  by  default  admits  the  truth 
of  the  allegations  in  the  declaration, 
and  a  jury  of  inquiry  is  not  necessary 
to  ascertain  the  damages.  Greenup  v. 
Woodworth,  7  111.  232. 

5.  Moseley  v.  Smith,  21  Tex.  441 ; 
Campbell  v.  State  Cent.  Bank,  i  Tex. 
App.  Civ.  Cas.,  fj  378. 

In  an  Action  on  a  Promissory  Koto  a 
judgment  by  default  admits  the  aver- 
ment that  the  plaintiffs  were  the  own- 
ers of  the  note.  Guest  v.  Rhine,  16 
Tex.  549. 

Execution  of  Mortirage. — In  a  suit  on 
a  promissory  note  with  a  mortgage  to 
secure  its  payment,  both  embraced  in 
one  instrument,  the  default  of  the  de- 
fendant admits  the  execution  of  the 
mortgage.  Ricks  v.  Pinson,  21  Tex.  507. 

6.  Moseley  v.  Smith,  21  Tex.  441. 
As,  for  instance,  where  an  illegal  rate 

of  interest  is  stipulated  for  in  the  con- 
tract and  included  in  the  judgment. 
Campbell  v.  State  Cent.  Bank,  i  Tex 
App.  Civ.  Cas.,  §  378. 
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default  admits  its  execution  but  not  the  truth  of  the  assignment 
of  the  breach,  which  latter  must  be  inquired  into.* 

(4)  Real  Action, — Where  the  title  to  real  estate  is  the  subject 
of  controversy  a  default  admits  its  validity.* 

(5)  Allegation  of  Fraud, — A  default  admits  an  allegation  of 
fraud  properly  made  in  the  complaint.' 

(6)  In  Actions  of  Tori — TreopaM  Qure  Clausun. — Where  judgment 
is  taken  by  default  evidence  of  the  locus  in  quo  is  not  required.* 

Tretpais  de  Bonii  AiporUtii. — In  trespass  de  bonis  asportatis  the 
effect  of  a  default  is  limited  to  an  admission  that  the  defendant 
cannot  make  a  complete  defense.* 

AiMult  and  Battery. — In  an  action  for  assault  and  battery  a  default 
admits  the  traversable  allegations  of  the  declaration,  but  not  the 
specific  day  when  the  injury  was  done,  or  the  circumstances  of 
aggravation.® 

{f\  In  Equity, — See  article  DECREES,  vol.  5,  p.  989, 

(8)  In  Summary  Proceedings, — The  default  of  a  defendant  in 
summary  proceedings  admits  the  right  of  the  plaintiff  as  alleged 
in  his  pleadings.'' 


1.  State  V,  Ownby,  49  Mo.  71,  de- 
cided under  the  Missouri  statute. 
Macklin  v,  Ruth,  4  Harr.  (Del.)  87. 

D^bt  on  Bond. — In  an  action  of  debt 
on  bond  a  judgment  by  default  admits 
the  debt  as  set  forth  in  the  declaration, 
and  the  plaintiff  may  take  judgment 
for  the  amount  named  without  the 
production  of  the  bond.  M'Cutchin 
V,  Batterton,  i  Mo.  342. 

8.  Bradford  v.  Bradford,  5  Conn.  131 . 

ejectment. — So  in  ejectment  a  de- 
fault admits  plaintiff's  ownership  of 
land  and  allegations  of  title.  Tucker 
V,  Hamilton,  108  111.  464. 

Use  and  Oooupatloii. — And  in  an  ac- 
tion for  use  and  occupation,  where  it 
was  contended  upon  the  execution  of 
a  writ  of  inquiry  that  the  plaintiff  was 
bound  to  prove  that  the  house  for  the 
rent  of  which  the  action  was  brought 
belonged  to  him,  the  default  of  the 
defendant  was  held  to  admit  upon  the 
record  the  occupation  of  the  house 
under  the  plaintiff.  Warren  v.  Ken- 
nedy, I  Heisk.  (Tenn.)442;  Davis  v, 
Holdship,  cited  in  Kingston  t>.  Hay- 
church,  I  Chit.  Rep.  ^4,  note  a,  18 
E.  C.  L.  189,  note  a;  East-India  Co. 
V.  Glover,  i  Stra.  612. 

8.  Greeley  v.  Sample,  22  Iowa  338, 
where  it  was  alleged  that  defendant 
held  certain  real  estate  fraudulently 
and  in  trust  for  another. 

4.  Fream  v,  Cruikshanks,  3  McCord 
(S.  Car.)  84. 


Blgbt  to  Land. — ^The  default  conclu- 
sively establishes  the  plaintiff's  right 
to  the  land.  Welch  v.  Holmes,  2  Tex. 
Unrep.  Cas.  342;  Clark  v,  Crompton, 
15  Tex.   32. 

5.  Rose  V,  Gallup,  33  Conn.  346. 
DamagM. — Unless  further  proof  is 

made  the  admission  renders  the  de- 
fendant liable  for  nominal  damages 
only.  Rose  v.  Gallup,  33  Conn.  346; 
Havens  v.  Hartford,  etc.,  R.  Co.,  28 
Conn.  69.  See  infra,  XVII.  4.  g,  (i) 
In  General, 

Taking  Admitted. — In  an  action  of 
trespass  a  default  admits  the  taking  of 
the  property.  Warren  v,  Kennedy,  1 
Heisk.  (Tenn.)  437. 

6.  Bates  v,  Loomis,  5  Wend.  (N. 
Y.)  135. 

7.  People  V,  Ulrich,  2  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  28.  In  that  case 
it  was  held  that  failure  to  appear  be- 
fore a  justice  of  the  peace  on  the  re- 
turn of  a  summons  in  summary  pro- 
ceedings to  remove  a  tenant  ndmits 
the  rights  of  the  landlord  and  precludes 
the  tenant  from  afterwards  objecting 
to  irregularity  in  the  proceedings  on 
certiorari. 

Failure  to  Answer  Interrogatoriea. — In 
a  proceeding  on  summary  process, 
where  defendant  fails  to  answer  on 
interrogatories  whether  he  had  made 
a  mark  to  a  promissory  note  and 
whether  he  justly  owed  an  account, 
copies  of  which  were  filed  with  proc- 
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(9)  Scire  Facias, — A  scire  facias  is  analogous  to  a  declaration, 
and  the  default  admits  the  material  allegations  of  the  writ.^ 

(10)  In  Case  of  Joint  Defendants, — Where  there  are  several 
joint  defendants  a  judgment  by  default  fixes  the  joint  liability  of 
alL^  But  the  default  of  one  joint  defendant  alone  does  not  con- 
clusively determine  his  liabiUty  to  the  plaintiff.*  It  is  dependent 
on  the  issue  of  the  trial  as  to  the  remaining  defendants  who 
appear  and  answer,  and  a  judgment  in  their  favor  releases  the 
defaulting  defendant  from  all  liability  * 

(11)  In  Criminal  Cases, — In  a  criminal  case,  upon  the  default  of 
the  defendant  the  penalty  named  in  the  recognizance  becomes  for- 
feited and  the  state  may  bring  suit  thereon? 

(12)  In  Trustee  Process, — Where  a  garnishee  has  allowed  a  de- 
fault to  be  taken  against  him,  it  admits  his  indebtedness  to  the 
debtor  and  his  liability  to  be  charged  for  the  amount  named  in 
the  writ,®  but  not  for  more.'' 

(13)  Default  of  Executor. — The  default  of  an  executor  or  ad- 
ministrator admits  assets  to  the  extent  of  the  plaintiff's  demand, 
so  far  as  regards  the  plaintiff  in  the  particular  action.® 

(14)  Capacity  of  Plaintiff  to  Sue, — The  failure  of  the  defendant 
to  appear  or  plead  admits  the  capacity  in  which  the  plaintiff  sues  ;• 


ess,  it  WAS  held  that  a  decree  bj  default 
was  properly  given  against  him  for 
the  amount  of  a  note  and  account  on 
his  failing  to  answer.  Walker  v,  Ma- 
thaner,  Harp.  (S.  Car.)  187. 

1.  Kietzell  V.  People,  72  111.  416; 
Garrison  v.  People,  21  111.  535. 

2.  Clark  v,  Crompton,  15  Tex.  32. 
UabU  forlU  DamacM.— Where    all 

defendants  are  defaulted  they  are  all 
liable  for  the  whole  damages  actually 
sustained  by  the  plaintiff  as  assessed, 
although  it  may  appear  by  the  evidence 
before  the  assessor  that  one  of  them 
did  not  participate  in  the  trespass. 
Gardner  v.  Field,  i  Gray  (Mass.)  151. 
LtmlUttOB  of  PrtnctplA.— But  where 
a  joint  action  in  tort  is  brought,  of 
course  damages  can  be  assessed  only 
for  acts  committed  by  all  the  defend- 
ants jointly,  and  the  fact  that  all  the 
defendants  have  been  defaulted  by 
agreement  does  not  alter  the  rule. 
Folger  V.  Fields,  12  Cush.  (Mass.)  93. 

3.  Kincaid  v.  Purcell,  i  Ind.  324. 

4.  Kincaid  v,  Purcell,  i  Ind.  324; 
Davis  V,  Graniss,  5  Blackf.  (Ind.)  79; 
Barton  v.  Petit,  7  Cranch  (U.  S.)  194; 
Pierson  v,  David,  4  Iowa  410.  See 
also  article  Decrees,  vol.  5,  p.  995. 

5.  State  V,  Gilmore,  81  Me.  405.  See 
article  Bail  and  Recognizance,  vol. 
3,  p.  *235. 

6.  Caouette  v.  Young  (N.  H.  1892), 


32  Atl.  Rep.  157 ;  Drew  v,  Towle,  27 
N.  H.  412. 

7.  Drew  V,  Towle,  27  N.  H.  412. 

S.  Brown  v,  McKee,  108  N.  Car.  387; 
McDowell  V,  Asbury,  66  N.  Car.  444 ; 
Treil  v.  Edwards,  6  Mod.  308;  Rock 
V.  Leighton,  i  Salk.  310;  Skelton  v. 
Hawling,  1  Wils.258;  Wheatlv  v.  Lane, 
I  Saund.  216;  Dickson  v,  Wilkinson,  3 
How.  (U.  S.)  57;  Trimmier  v,  Thom- 
son, 19  S.  Car.  253. 

DeTasUTtt.— A  judgment  by  default 
against  an  executor,  and  return  of  ex- 
ecution **  no  property  found,"  are  con- 
clusive evidence  of  a  devastavit  to  the 
amount  of  the  judgment  in  a  second 
action  by  the  same  plaintiff  ag^nst 
him  in  his  individual  capacity,  suggest- 
ing a  devastavit.  Garrow  r.  Emanuel, 
3  Stew.  (Ala.)  285. 

9.  Curtis  V.  Herrick,  14  Cal.  117. 

Or  that  the  plaintiff  sued  in  a  proper 
capacity.  Powell  v.  Washineton,  15 
Ala.  803 ;  Hubbard  v.  Chappel,  14  Ind. 
601 ;  Emery  t'.  Evansville,  etc.,  Straight 
Line  R.  Co.,  13  Ind.  143;  Anderson  t^. 
Newcastle,  etc.,  R.  Co.,  12  Ind.  376. 

Admlniatrator.  —  Where  the  com- 
plaint avers  title  in  the  plaintiff  as  ad- 
ministrator a  default  admits  it.  Curtis 
v,  Herrick,  14  Cal.  117. 

By  Banefldal  Party. — Where  a  suit  is 
instituted  by  one  having  the  beneficial 
interest  in  a  note  in  the  name  of  the 
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at  all  events  where  that  character  is  averred  in  the  plaintiff's  com- 
plaint.i 

/.  What  Defects  are  Cured  by  Default— (i)  In  General. 
— Where  the  pleadings  of  the  plaintiff  are  defective  a  default  suf- 
fered by  the  defendant  waives  all  informalities  therein  not  going 
to  the  cause  of  action*  Defective  allegations  of  a  fact  are  cured 
by  a  default,*  but  not  the  entire  absence  of  any  allegation  of  the 
fact* 

(2)  Misjoinder, — A  plea  of  the  general  issue  followed  by  a  judg- 
ment by  default  does  not  cure  the  error  of  misjoinder.* 


payee,  who  is  dead,  for  the  use  of  the 
former,  and  the  defendant  appears  and 
suffers  a  judgment  nil  dicit  to  be 
rendered  against  him,  he  is  estopped 
from  afterwards  moving  to  vacate  the 
judgment  on  account  of  the  death  of 
the  nominal  plaintiff;  and  a  security 
of  the  defendant  in  such  a  case  is  as 
much  concluded  by  the  judgment  as 
the  defendant  himself.  Powell  v. 
Washington,  15  Ala.  803. 

1.  Hubbard  r.  Chappel,  14  Ind,  601. 

2.  Eaton  x\  Harris,  42  Ala.  491 ; 
Mount  V,  Stewart,  86  Ala.  365 ;  Walke 
V.  Circleville  Bank,  15  Ohio  288; 
Grigsby  v.  Ford,  3  How.   (Miss.)   184. 

Inland  BlU  of  Exchange.— The  fact 
that  an  inland  bill  of  exchange  was 
not  protested  at  the  place  where,  on 
its  face,  it  was  made  payable,  cannot 
be  taken  advantage  of  after  judgment 
by  nil  dicit.  The  defect  is  cured  by 
the  statute  of  jeofails.  Grigsby  v. 
Ford,  3  How.  (Miss.)  184. 

8.  Hentsch  v.  Porter,  10  Cal.  555; 
Harmon  v,  Ashmead,  60  Cal.  439; 
Loeber  v.  Delahaye,  7  Iowa  478. 

Blank  In  Declaration. — A  judgment 
by  default  cures  the  defect  of  leaving 
blank  in  the  declaration  the  amount  of 
damages  where  they  are  stated  in  the 
writ.  Williams  v.  State  Bank,  i  Coldw. 
(Tenn.)43. 

4.  Hentsch  v.  Porter,  10  Cal.  555; 
St.  Louis,  etc.,  R.  Co.  v.  State,  58 
Ark.  39;  Bosch  v,  Kassing,  64  Iowa 
312;  Doud  V.  Duluth  Milling  Co.,  55 
Minn.  53. 

Compared  wltb  Verdict. —  The  rule 
that  a  verdict  cures  all  the  defective 
allegations  of  the  declaration  does  not 
apply  to  a  default.  Hoyt  v.  Macon,  2 
Colo.  113.  See  also  Cleveland,  etc.,  R. 
Co.  V.  Tyler,  9  Ind.  App.  689.  Since 
there  is  no  issue  upon  the  pleadings 
and  no  finding  of  facts  by  the  jury  upon 
which  to  base  a  presumption  that  facts 
not  alleged  in  the  pleading  were  shown 


in  evidence.     Hoyt  v.  Mason,  2  Colo. 

"3- 

Names.  Dates,  and  Amonnt. — Where 
the  pleadings  do  not  so  set  forth  the 
cause  of  action  as  to  names  of  parties, 
dates,  and  amount  claimed  as  to  enable 
the  court  to  render  judgment  without 
resorting  to  evidence  aliunde^  no  judg- 
ment by  default  can  be  sustained.  Kim- 
marle  f.  Houston,  etc.,  R.  Co.,  76 
Tex.  686. 

OmisBion  of  Indiepenaable  Allegation. 
— A  default  does  not  admit  the  liability 
of  the  defendants  on  a  petition  whicn 
omits  the  allegation  of  a  fact  indis- 
pensable to  the  maintenance  of  the 
action.  Gould  r.  Bonds,  i  Bush  (Ky.) 
189;  Johnson  v.  Pierce,  12  Ark.  599. 

Mandamus. — A  default  on  a  petition 
for  a  mandamus  to  compel  the  abate- 
ment of  taxes  admits  the  facts  averred 
in  the  petition  to  be  true,  but  does  not 
admit  that  the  facts  so  alleged  entitle 
the  petitioner  to  the  relief  asked.  Mad- 
ison County  V,  Smith,  95  111.  328,  where 
the  court  said :  **  If  the  facts  thus  ad- 
mitted to  be  true  do  not  authorize  or 
require  the  relief  the  court  has  no 
power  to  grant  it.  ♦  *  *  The  plaintiff 
must  show  a  sufficient  cause  of  action 
♦  ♦  ♦  whether  there  be  a  trial  or  a 
default." 

5.  Whipple  V.  Fuller,  11  Conn.  582. 

Bnfflcient  Ayerments. — An  averment 
in  a  declaration  that  there  was  ap- 
praised and  allowed  to  the  plaintiff  a 
certain  sum  **as  damages  for  the  taking 
and  appropriating  of  land  belonging 
to  and  in  possession  of  this  plaintiff" 
is  a  sufficient  averment  of  title  to  the 
real  estate  to  support  a  judgment  by 
default.  Bragg xk  Chicago,  73  111.  152. 
In  an  action  on  the  case  for  deceit  a 
declaration  which  sets  out  the  false 
representations,  the  knowledge  by  the 
plaintiff  in  error  that  they  were  false, 
their  falsity  in  fact,  the  materiality  of 
the  representations,  the  reliance  upon 
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(3)  Unauthorized  Amendment, — A  defendant  does  not  admit  by 
his  default  the  facts  alleged  in  a  substantial  amendment  of  the 
complaint,  introducing  a  new  cause  of  action  made  after  a  hear- 
ing in  damages.* 

(4)  By  Judgment  Nil Dicit — (a)  In  General. — While  judgment  by 
nil  dicit  is  substantially  a  judgment  by  default*  it  oper- 
ates to  waive  some  errors  not  cured  by  a  judgment  by  default 
without  appearance,*  but   it  does  not  have  the  effect  of  curing 


them  by  the  defendants  in  error  and 
consequent  damage,  is  sufficient  upon 
which  to  take  judgment  by  default. 
Brown  t.  Lobdell,  50  111.  App.  559. 

1.  Pitkin  V.  NewYork,  etc.,  R.  Co., 
64  Conn.  482.  See  also  St.  Louis,  etc., 
R.  Co.  V.  McReynolds,  24  Kan.   368. 

8.  Goodlett  V.  Stamps,  29  Tex.   123. 

Tlie  Withdrawal  of  tbe  Defendant's 
Answer  and  the  entry  of  a  judgment 
by  nil  dicit  operate  as  a  waiver  of  all 
objections  to  the  petition  and  admit 
the  cause  of  action.  Cartwright  v. 
Roff,  1  Tex.  78;  Graves  f.  Cameron, 
77  Tex.  273. 

Waiver  of  Answer. — Where  the  de- 
fendants made  answer  but  afterwards 
waived  a  trial  and  consented  that  their 
default  be  entered,  it  was  held  a  virtual 
confession  of  all  the  allegations  in  the 
complaint.  Helena  Second  Nat  Bank 
V,  Kleinschmidt,  7  Mont.  146. 

On  Firm  Oldisation. — A  judgment  by 
nil  dicit  upon  a  sealed  instrument 
made  in  the  name  of  a  firm,  on  a  dec- 
laration alleging  that  the  persons  com- 
posing the  firm  sealed  the  bond  with 
their  seals,  binds  all  firm  members. 
McKnight  v.  Wilkins,  i  Mo.  308. 

EeguUrlty  of  Previous  Proceedings. — 
A  judgment  by  nil  dicit  taken  upon 
appearance  of  the  defendant  estops 
the  appellants  from  objecting  to  the 
regularity  of  the  previous  proceed- 
ing^. Eaton  V,  Harris,  42  Ala.  491 ; 
Clements  v.  Johnson,  3  Stew.  &  P. 
(Ala.)  269;  Dunn  v.  Tillotson,  9  Port. 
(Ala.)  272. 

Presnmption  on  Appeal. — On  judg- 
ment by  nil  dicit ^  in  regular  form,  the 
appellate  court  will  presume,  if  neces- 
sary to  sustain  it,  that  it  was*  so  ren- 
dered because  the  defendant  failed  or 
declined  to  plead,  and  not  because  he 
failed  to  pay  the  costs  required  by  a 
former  order  granting  him  a  contin- 
uance.   Maund  v.  Loeb,  87  Ala.  374. 

8.  Goodlett  V,  Stamps,  29  Tex.  123; 
Tanson  v.  Bank  of  the  Republic,  48 
Tex.  600 ;  Wheeler  v.  Pope,  5  Tex.  262. 


Service  of  Process. — It  is  a  waiver  of 
all  objections  to  the  service  and  return 
of  process.  Storey  v.  Nichols,  22 
Tex.  90. 

Mere  Formal  Irregnlarities  in  stating 
the  cause  of  action,  or  incidental  facts, 
are  waived.  Cartwright  v.  Roff,  i 
Tex.  78. 

Effect  Snnunarized. — It  '*  amounts  to 
an  admission  of  the  cause  of  action 
substantially  stated  in  the  petition; 
and,  like  a  judgment  by  default,  the 
amount  and  terms  of  the  judgment 
must  be  ascertained  by  reference  to 
the  petition,  together  with  the  usual 
proceedings  had  upon  such  judg- 
ments. "  Goodlett  T'.  Stamps,  29  Tex. 
121. 

Errors  Not  Onred. — It  does  not  cure  a 
judgment  erroneous  because  rendered 
for  a  larger  sum  than  was  alleged  to 
be  due  on  the  cause  of  action  stated. 
Tanson  v.  Bank  of  the  Republic,  48 
Tex.  600;  Wheeler  v.  Roberts,  2  Tex. 
App.  Civ.  Cas.,  §  129;  Wheeler  v. 
Pope,  5  Tex.  262 ;  Gilder  v.  Mclntyre, 
29  Tex.  89;  Goodlett  v.  Stamps,  29 
Tex.  121;  Winfried  v.  Yates,  Dall. 
(Tex.)  364;  Wescott  v,  Menard,  Dall. 
(Tex.)  503;  Grier  v,  Powell,  14  Tex. 
320 ;  Storey  v.  Nichols,  22  Tex.  87. 

**  The  rule  that  a  confession  of  judg- 
ment waives  all  errors  in  the  judg- 
ment is  itself  subject  to  limitation  and 
restriction  necessarily  implied.  Hart. 
Dig.,  art.  771.  In  the  case  of  Mont- 
gomery V,  Bamett,  8  Tex.  1^3,  it  was 
decided  that  a  confession  of  judgment 
made  without  service  of  process,  and 
before  the  filing  of  a  petition,  was  con- 
trary to  law,  and  that  the  error  therein 
was  not  waived  by  the  judgment  upon 
confession  being  entered.  So  in  such 
case  where  the  affidavit  to  the  justness 
of  the  debt  is  wanting.  Hopkins  xk 
Howard,  12  Tex.  7.  So,  too,  if  a  cause 
of  action  is  set  out  in  the  petition  on  an 
open  account  for  two  hundred  dollars, 
and  a  judgment  is  expressly  confessed 
on  a  note  for  three  thousand  dollars^ 
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a  totally  defective  declaration.* 

(b)  Am  a  Confeulon  of  Jndgmont — It  is  deemed  also  to  Operate  as  a 
judgment  by  confession.*  But  its  effect  is  not  precisely  coexten- 
sive with  a  judgment  by  express  confession.*  The  inference  aris- 
ing from  it  is  rebuttable  by  any  act  of  the  party  which  creates 
an  adverse  presumption  of  greater  strength*  and  conclusively 
shows  that  the  errors  were  not  intended  to  be  waived.* 


it  can  hardly  be  doubted  but  that  this 
judgment  would  be  held  to  be  er- 
roneous, because  for  this  last  cause  of 
action  there  would  have  been  no  peti- 
tion, no  process,  and  no  affidavit,  as 
required  by  law.  Hart.  Dig.,  art. 
770.  The  restriction  then  is,  that  the 
cause  of  action  embraced  in  the  ex- 
press confession  must  not  be  an  en- 
tirel}'  different  one  from  that  stated  in 
the  petition.  If  such  a  radical  depart- 
ure from  the  cause  of  action  alleged 
be  erroneous  in  the  case  of  an  express 
confession  of  judgment,  it  can  hardly 
be  otherwise  in  the  case  of  a  judgment 
by  niJkii  dicit^  which  is  at  most  only 
an  implied  confession  of  Judgment." 
Storey  v.  Nichols,  32  Tex.  87. 

1  Emanuel  v.  Ketchum,  21  Ala.  360 ; 
Randolph  v.  Cook,  2  Port.  (Ala.)  286. 

8.  Janson  v.  Bank  of  the  Republic, 
48  Tex.  600. 

Withdrawal  of  Aiiairer.— The  with- 
drawal of  an  answer  by  the  defendant 
and  the  rendition  of  a  judgment  by 
nil  dicit  are  equivalent  to  a  confession 
of  judgment.  Burton  xk  Lawrence,  4 
Tex,  373;  Gilder  v,  Mclntyre,  29 
Tex.  89. 

8.  Storey  v,  Nichols,  22  Tex.  92; 
Frazier  v,  Todd,  4  Tex.  461. 

4.  Storey  v,  Nichols,  22  Tex.  92. 

5.  Storey  v.  Nichols,  22  Tex.  92, 
where  the  court  said  :  "  In  Frazier  v. 
Todd,  4  Tex.  461,  it  was  decided  that 
*  the  withdrawal  of  an  answer  upon  the 
facts,  after  demurrer  overruled,  is  not 
equivalent  to  a  confession  of  judgment ; 
and  the  judgment  upon  demurrer  may 
be  .assigned  as  error.'  The  petition 
omitted  a  material  allegation,  to  wit, 
that  the  note  sued  on  was  executed 
by  the  defendant.  An  equally  im- 
portant omission  was  made  in  the 
case  of  Cartwright  v.  Roflf,  i  Tex. 
78.  Why  was  the  error  held  to  be 
waived  in  the  one  and  not  in  the  other? 
The  answer  is  that  the  act  of  the  party 
in  pressing  his  demurrer  to  a  decision 
rebutted  the  implication  pro  tanto 
arising  usually  upon  the  withdrawal  of 
pleas,  and  indicated  the  intention  of 


the  party  to  waive  errors,  not  as  to  the 
law,  but  as  to  the  facts  only,  in  the 
case ;  whereas  an  express  confession  of 
judgment  fully  made  would  waive  all 
errors,  notwithstanding  the  demurrer 
had  been  pressed  to  a  decision  and 
overruled.  Hart.  Dig.,  art.  771.  Again, 
such  implied  confession  is  liable  to  be 
limited  and  qualified,  not  only  by  an 
opposing  presumption,  but  also  in  the 
extent  of  its  operation  on  the  facts.  A 
confession  of  judgment  should  prop- 
erly express  all  the  necessary  facts, 
amounts,  and  terms  upon  which  the 
judgment  is  based.  Tidd's  Pr.  559; 
Montgomery  v.  Barnett,  8  Tex.  147." 
And  as  to  ascertainment  of  amount  it 
was  said  in  the  same  case :  ''The  mere 
act  of  withdrawing  pleas  cannot,  by 
implication,  ascertain  the  .amount  and 
terms  of  the  judgment  otherwise  than 
in  connection  with  and  in  reference  to 
the  plaintiff's  claim  in  the  petition. 
It  acknowledges  that  plaintiff  has  a 
right  of  action  arising  upon  the  mat- 
ter contained  in  the  petition,  whether 
it  be  perfectly  or  imperfectly  stated 
(where  no  rebutting  presumption  ob- 
tains, as  in  case  of  Frazier  v.  Todd)  [4 
Tex.  461] ;  but  the  petition  itself  may 
not  and  often  does  not  fix  the  exact 
amount  which  the  plaintiff  intends 
to  claim  and  designs  to  establish  by 
proof  under  it  In  such  case  the 
failure  in  the  extent  of  the  presump- 
tion must  be  aided  by  son>e  of  the 
modes  of  ascertaining  facts  known  to 
the  law.  If  the  suit  be  upon  a  liqui- 
dated demand  in  writing,  it  is  suffi- 
cient to  ascertain  the  amount  claimed 
by  reference  to  the  facts  stated  in  the 
petition,  as  was  done  in  the  case  of 
Burton  v.  Lawrence,  4  Tex.  373,  and  in 
the  case  of  Little  v.  Crittenden,  10 
Tex.  192,  and  as  it  would  be  done 
upon  default  under  the  statute  on  a 
similar  demand.  If  the  demand  was 
unliquidated,  as  in  account,  trespass, 
and  the  like,  it  is  not  perceived  why 
the  extent  of  the  implied  confession 
might  not  be  aided  by  a  writ  of 
inquiry,  as  in  a  default  under  the  stat- 
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(•)  Xwt  Oonform  to  YMtt  Allogod. — A  judgment  by  ni/  dicit  must 
conform  to  the  legal  effect  of  the  facts  and  admissions  stated  in 
the  plaintiff's  declaration.^ 

(5)  By  Statute  of  Jeofails  and  Amendments, — The  statute  of 
jeofails  does  not  apply  to  judgments  rendered  by  default  unless 
expressly  made  applicable  by  statute  *  At  common  law  a  judg- 
ment by  default  cured  only  such  defects  as  were  remedied  after 
verdict  by  statute,*  and  not  such  as  were  cured  by  verdict  at  com- 
mon law.*  And  where  the  statute  of  jeofails  is  expressly  made  ap- 
plicable, if,  after  allowing  to  the  plaintiff  the  benefit  of  the  statute,, 
the  facts  alleged  do  not  entitle  him  to  recover,  no  facts  can  be 
supplied  by  intendment  and  no  judgment  in  his  favor  can  be 
rendered.* 

(6)  Failure  to  Sign  Answer. — Under  the  general  rule  that  judi- 
cial proceedings  which  are  amendable  are  not  void,®  the  fact  that 


ate.  The  conclusion  then  is  that  the 
withdrawing  the  pleas  is  an  implied 
confession  of  judgment,  having  ref- 
erence to  the  cause  of  action  stated  or 
attempted  to  be  stated  in  the  petition ; 
tantamount  to  an  express  confession 
of  judgment  onlj  which  does  not  state 
the  amount  and  terms  of  the  judgment, 
and  liable  to  be  partially  curtailed  and 
qualified  bj  facts  in  the  record  which 
raise  a  rebutting  presumption." 

1.  Story  V.  Nichols,  22  Tex.  87. 

a.  Craig  V.  Nettle,  2  Bibb  (Ky.)  17; 
Hatcher  r.  Lewis,  4  Rand.  (Va.)  152. 
See  also  Neidenberger  v.  Campbell, 
II  Mo.  359. 

Tlia  EngHih  Statatai  of  Jeofails  were 
"  invariably  construed  not  to  ex- 
tend [to]  the  judgments  by  default  un- 
til, by  the  act  for  the  amendment  of 
the  law  passed  in  4  Anne,  c.  16,  $  2  (see 
Chitty  on  Pldes.,  appendix,  701),  the 
statutes  of  jeofails  were,  by  express 
enactment,  extended  to  judgments 
upon  confession,  nUkil  dicit  or  uon  sum 
in  for  mains. *^  Swearingen  v.  Moimt 
Pleasant  Bank,  13  Ohio  202. 

HUnonier, — ^A  judgment  by  default 
cures  the  defect  of  misnomer  in  the 
summons  where  the  defendant  had  rea- 
son to  believe  that  it  was  intended  for 
him.  Waldrop  v.  Leonard,  22  S.  Car. 
118;  Genobles  V.  West,  23  S.  Car.  ica; 
Guinard  v.  Heysinger,  15  111.  288; 
Hammond  v.  People,  32  111.  473;  La- 
fayette Ins.  Co.  V.  French,  18  How. 
(U.  S.)  404;  Baltimore  First  Nat. 
Bankv.  }aggers,3i  Md.  38;  Ex  p.  Kel- 
'<^f?t  6  Vt.  511 ;  Crawford  v,  Satchr 
well,  2  Stra.  1218;  Doo  v.  Butcher,  3 
T.  R.  611 ;  Oakley  V.  Giles,  3  East  167. 

I.  2  Tidd's  Pr.  937. 


4.  2  Tidd's  Pr.,  927 ;  Hayes  v.  War- 
ren, 2  Stra.  933 ;  Stemmel  v.  Hogg,  i 
Saund.  228. 

5.  Johnson  v.  Pierce,  12  Ark.  599; 
Winston  v.  Miller,  12  Smed.  &  M. 
(Miss.)  550. 

Want  of  JndloUl  Wztt.— Under  the 
statutes  of  amendment  and  jeofails  no 
objection  can  he  taken  after  a  judgment 
by  default  for  want  of  a  judicial  writ. 
Young  V.  Delaware,  etc.,  R.  Co.,  38 
N.  J.  L.  504;  lies  V.  Pitt,  2  Ld.  Raym. 
1397 ;  Mallory  v.  Jennings,  2  Stra.  878. 

A  writ  of  inquiry  is  such  a  writ ;  also 
a  writ  of  attachment  in  a  suit  against 
a  garnishee  by  scire  facias.  Young 
V,  Delaware,  etc.,  R.  Co.,  38  N.  J. 
L.  502. 

Wlimt  AHftgatlons  Essential. — Nor  will 
a  judgment  by  default  be  reversed  by 
reason  of  the  omission  of  any  allega- 
tions which  would  have  rendered  the 
petition  demurrable,  nor  for  the  omis- 
sion of  any  averment  without  the  proof 
of  which  the  triers  should  not  have 
given  a  verdict.  Robinson  v.  Mis- 
souri R.  Constr.  Co.,  53  Mo.  435. 

6.  Rosenheim  v.  Hartsock,  90. Mo. 
365;  Hardin  v.  Lee,  51  Mo.  241 ;  Hunt 
V.  Loucks,  38  Cal.  372 ;  Parmelee  v. 
Hitchcock,  12  Wend.  (N.  Y.)  96; 
Cooper  V.  Reynolds,  10  Wall.  (U.  S.) 
308. 

''Proceedings which  are  amendable 
are  not  void.  The  very  fact  that  the 
court  can  make  the  amendment  shows 
ex  vi  termini  that  the  proceedings  are 
merely  erroneous  or  irregular,  and  that 
the  court  has  jurisdiction."  Hardin 
V.  Lee,  51  Mo.  241. 

'*  Amendability,  in  such  cases,  is  the 
experimentum   crucis    of  legal  valid- 
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the  answer  is  not  signed  by  the  defendant  or  his  attorneys  as 
the  statute  requires  does  not  render  void  the  judgment  by  default 
taken  against  the  plaintiff.^ 

(7)  Questions  of  Jurisdiction, — A  default  does  not  waive  the 
question  of  the  jurisdiction  of  the  trial  court  over  the  person  or 
subject-matter.* 

4.  Effect  on  Defendant's  Participation  in  Subsequent  Proceedings — a. 
Defendant  out  of  Court. — Where  the  defendant  has  made 
default  he  is  out  of  court  and  is  not  entitled  to  take  any  further 
step  in  the  .cause  aflfecting  the  plaintiff's  right  of  action.^ 

b.  Jury  Trial. — And  the  court  is  not  authorized  to  award  a 
jury  trial  on  the  cause  of  action,  as  there  is  no  issue  to  try  * 

c.  Writ  of  Inquiry. — And  where  a  writ  of  inquiry  is  awarded 
in  damages  the  question  considered  must  be  confined  to  the 
amount  of  recovery.** 

d.  Filing  Pleadings. — The  defendant  is  not  entitled  to  file 


ity."     Rosenheim  v.  Hartsock,  90  Mo. 

305- 

1.  Cochran  v,  Thomas  (Mo.  1895), 
33  S.  W.  Rep.  6. 

2.  Debs  V,  Dalton,  7  Ind.  App.  84. 
How  Raised. — The  question  may  be 

raised,  therefore,  by  a  motion  in  arrest 
of  judgment  in  the  trial  court,  or  by 
assignment  of  error  on  appeal.  Debs 
V,  Dalton,  7  Ind.  App.  84. 

S.  Lake  v,  Jones,  49  Ind.  300;  Briggs 
V,  Sneghan,  45  Ind.  14;  Fisk  v.  Baker, 
47  Ind.  534.  _  ,     . 

In  Court  for  what  Pvrpoaei. — Defend- 
ant has  no  standing  in  court  except  to 
make  an  application  to  set  aside  the 
default  or  to  appear  and  contest  dam- 
ages.    Fisk  V,  Baker,  47  Ind.  534. 

Wlien  Notice  of  Entry  of  Judgment  Vn  • 
necesaary. — In  an  action  ex  contractu 
for  the  payment  of  money  only,  where 
in  default  of  an  answer  the  plaintiff  is 
entitled  to  a  judgment  as  of  course, 
the  appearance  of  the  defendant  does 
not  entitle  him  to  notice  of  entry  of 
judgment.  Heinrich  v,  Englund,  34 
Minn.  395;  Dix  v.  Palmer,  5  How.  Pr. 
(N.  Y.  Supreme  Ct.)  333;  South  worth 
V.  Curtis,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  271. 

In  New  York,  under  the  old  code,  it 
was  held  that  where  a  defendant  had 
appeared  but  had  not  answered,  in  an 
action  for  the  recovery  of  money  only, 
and  the  complaint  was  duly  verified, 
he  was  not  entitled  to  notice  of  assess- 
ment. Dix  V,  Palmer,  5  How.  Pr.  (N. 
Y.  Supreme  Ct.)  333;  Southworth  v. 
Curtis,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)37i. 


Modmcation  of  a  Decree.— The  default 
does  not,  however,  preclude  the  de- 
fendant from  moving  to  modify  the 
decree,  where  the  motion  is  confined 
to  grounds  contained  in  the  record; 
but  he  cannot  seek  thereby  to  inter- 
pose a  defense  or  secure  the  modifica- 
tion on  any  ground  not  found  in  the 
record.  Mickley  v,  Tomlinson,  79 
Iowa  383. 

♦.  Smith  V.  Billett,  15  Cal.  23;  Mc- 
Nasser  v.  Sherry,  i  Colo.  12. 

On  the  Merita. — After  an  interlocu- 
tory judgment  has  been  rendered  by 
de»,ult,  and  without  appearance  by  the 
defendant,  the  trial  court  is  not  au- 
thorized to  try  the  case  on  the  merits. 
Lombard  v.  Clark,  33  Mo.  308. 

BlSht  to  Jury  Trial  Not  Violated.— The 
rendition  of  a  judgment  by  default, 
without  a  jury,  is  not  deemed  a  viola- 
tion of  the  right  to  trial  by  jury. 
Cureton     v,     Stokes,     22     S.     Car. 

583. 
Uaaaaoliuaetta  Oredlfeora*  Proceeding. — 

Where,  upon  the  application  of  a  per- 
son to  take  the  oath  for  the  relief  of 
poor  debtors,  the  magistrate  adjudges 
the  creditor  in  default  upon  his  fail- 
ure to  appear,  he  has  no  further  juris- 
diction except  to  discharge  the  debtor, 
and  cannot  proceed  to  administer  the 
oath  and  to  render  a  judgment  upon 
charges  of  fraud  filed  against  the 
debtor,  under  the  Gen.  Stat.  Mass.,  c. 
124,  4  3i»  and  no  appeal  lies  from  such 
judgment  to  the  Superior  Court  by 
the  creditor.  Longley  v,  C  lea  viand, 
133  Mass.  256. 
6.  McNasser  v.  Sherry,  i  Colo.  12. 
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pleadings  contesting  the  allegations  of  the  plaintiff*  until  his 
default  has  been  set  aside  by  a  proper  proceeding.* 

^.  Motion  for  New  Trial. — Nor  has  the  defendant  a  stand- 
ing in  court  to  move  for  a  new  trial  either  for  cause  or  as  a  mat- 
ter of  right.* 

/  Notice  of  Further  Proceedings. — He  cannot  of  right 
demand  that  notice  of  any  further  proceedings  in  the  cause  be 
given  him  unless  the  statute  expressly  requires  it.* 

Inquiry  in  Damagee. — But  statutes  usually  provide  that  notice  of 
the  execution  of  a  writ  of  inquiry  in  damages  be  given  him.* 

^.  Effect  on  Adjudication  of  Damages  (See  also  article 
Inquests  and  Inquiries)— (i)  In  General— hAixdu  Power  of  conrt. 
— A  default  admits  the  power  and  jurisdiction  of  the  court  to 
declare  that  the  plaintiff  is  entitled  to  recover.* 

Fixes  Liability. — It  fixes  his  liability  on  the  cause  of  action  and 
admits  that  something  is  due  the  plaintiff.''^ 


1.  Claiborne  v.  Planters*  Bank,  2 
How.  (Miss.)  727;  Boles  t;.  Linthicum, 
48  Tex.  221 ;  Ewing  v.  Peck,  17  Ala. 
339;  Hickman  v,  Barnes,  i  Mo.  156. 

Afflrmattye  ReUet^ Where  the  de- 
fendant in  equity  suffers  a  default  he 
cannot  thereafter  claim  affirmative  re- 
lief. Cheltenham  Imp.  Co.  v.  White- 
head, 26  111.  App.  609. 

Pleas  Stricken  out. — Where  pleas  are 
filed  bj  the  defendant  while  in  default 
they  will  be  stricken  out  on  motfon  of 
the  plaintiff.  Brayton  v.  Delaware 
County,  16  Iowa  44. 

S.  Brayton  v,  Delaware  County,  16 
Iowa  44;  Clute  v,  Hazleton,  51  Iowa 
555;  Gilstrap  r.  Feltz,  50  Mo.  428. 

New  Trial  of  Queetioii  of  Dama^reB. — 
The  granting  of  a  motion  in  arrest 
and  for  a  new  trial,  made  after  the  in- 
quiry in  damages,  does  not  operate  as 
an  implied  leave  to  answer.  Gilstrap 
V.  Felts,  50  Mo.  428. 

WalTer  of  Jury. — Nor  can  the  defend- 
ant, while  in  default  for  a  want  of 
reply,  waive  a  jury  upon  the  cause  of 
action  contained  in  the  plaintiff's 
pleading,  and  demand  one  upon  his 
counterclaim.  Clute  v,  Hazleton,  51 
Iowa  355. 

By  Statute. — Where  a  statute  de- 
clares that  the  defendant  **  may  file  an 
answer  at  any  time  before  the  judg- 
ment is  made  final,'*  it  is  not  a  matter 
of  discretion  whether  he  should  be 
permitted  to  file  an  answer  after  de- 
fault but  before  final  judgment.  Ste- 
vens V,  Ross,  I  Cal.  94. 

Effect  of  Unauthorized  Answer. — The 
filing  of  an  answer  after  a  default  has 
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been  entered  and  after  the  time  al- 
lowed by  law  has  expired  does  not 
affect  the  default.  Irvine  v.  Davy,  88 
Cal.  495. 

8.  Fisk  V.  Baker,  47  Ind.  545. 

By  OodefBndant. —  So  until  the  de- 
fault of  a  codefendant  has  been  set 
aside  he  cannot  move  for  a  new  trial 
in  the  proceedings.  Bell  v,  Corbin, 
136  Ind.  269. 

4.  National  Fertilizer  Co.  v,  Hinson, 
103  Ala.  532. 

5.  Evans  v,  Bowlin,  9  Mo.  406; 
Mason  v,  Reynolds,  33  Mich.  60. 

6.  Cooper  v,  Roche,  36  Md.  565; 
Green  v,  Hamilton,  16  Md.  317. 

7.  Connecticut. — Sherwood  v.Haight, 
26  Conn.  432;  Fox  v,  Hoyt,  12  Conn. 
491. 

Illinois. — Reeb  v.  Bosch,  17  111. 
App.  426. 

Iowa. — Burlington,  etc.,  R.  Co.  v: 
Shaw,  5  Iowa  463 ;  Loeber  v,  Delahaye, 
7  Iowa  478. 

Kentucky. — Applegate  v.  Ruble,  2 
A.  K.  Marsh.  (Ky.)  129. 

Maine,— Bq^^  v.  Whittier,  48  Me. 

314- 

Maryland. — Green  v.  Hamilton,  16 
Md.  318*;  Loney  v.  Bailey,  43  Md.  13. 

New  Jersey. — Creamer  v»  Dikeman, 
39  N.  J.  L.  195. 

New  Tork. — Hackett  v,  Richards, 
3  E.  D.  Smith  (N.  Y.)  13. 

North  Carolina. — Parker  t;.  House, 
66  N.  Car.  374. 

South  Carolina. — Wilkie  v.  Walton, 
2  Spears  (S.  Car. )  474. 

Texas. — Trabue  v.  Stonum,  20  Tex. 
453  i  Graves  v.  Farquhar,  20  Tex.  455 ; 


Volume  VI. 


EiEMtofDefiiiiltoiiProoMdiiist.  DEFA  UL  TS.  Eflwt  to  Sulnt^nMit  rwwwBfltngiu 

AnthoriMf  Judgment  tu  Hondiua  Dunagef. — ^The  default  accordingly 
authorizes  a  judgment  by  default  thereon  for  nominal  damages 
and  costs  without  the  introduction  of  any  further  proof.^ 

Defendants  Cannot  Have  Jndgment. — ^And  a  verdict  cannot  be  rendered 
for  the  defendant  on  assessment  of  damages,  although  the  plaintiff 
fails  to  prove  that  he  is  entitled  to  any  damages.* 

AUegationiof  Amonnt  Hot  Admitted. — But  the  defendant's  default  does 
not  admit  plaintiff's  allegations  of  value  or  amount.^ 


Welch  V.  Holmes,  3  Tex.  Unrep.  Cas. 

343- 
An  Interloontory  Judgment  1>y  Default 

is  conclusive  as  to  the  rights  of  the 
plaintiff  and  the  liability  of  the  de- 
fendant. Clark  V.  Compton,  15  Tex.  32. 

After  a  Denrarrer  Sustained  to  a 
plea  in  abatement,  a  judgment  by  de- 
fault admits  the  plaintifTs  right  to  re- 
cover some  damages,  but  not  any 
definite  sum,  it  being  necessary  to  as- 
certain the  amount  by  an  inquiry  in 
damages.  Thompson  v.  Haislip,  14 
Ark.  220. 

In  Mallciona  Proieention. — After  a 
judgment  by  default  in  an  action  for 
malicious  prosecution,  the  only  issue 
for  the  jury  is  the  amount  of  plaintiff's 
damages.  Banks  v.  Gay  Mfg.  Co., 
108  N.  Car.  282. 

1.  Shepard  v.  New  Haven,  etc.,  Co., 
45  Conn.  55;  Parker  v.  Roberts,  63 
N.  H.  434;  Rogers  v.  Moore,  86  N. 
Car.  85;  Parker  v.  Smith,  64  N.  Car. 
291 ;  Turner  v.  Carter,  i  Head 
(Tenn.)  520;  Sheldon  i'.  Sheldon,  37 
Vt.  152. 

Lees  than  Jnrltdietional  Amount. — The 
default  admits  that  the  plaintiff  is  en- 
titled to  recover  an  indefinite  amount. 
Cooper  V,  Roche,  36  Md.  565.  And 
x^onsequently  the  fact  that  the  amount 
assessed  as  damages  on  the  inquiry  is 
less  than  the  minimum  sum  to  which 
the  jurisdiction  of  the  court  is  limited 
by  statute  does  not  impair  the  author- 
ity of  the  court  to  render  a  final  judg- 
ment therefor.  Heffner  v.  Lynch,  21 
Md.  552;  Cooper  v.  Roche,  36  Md. 
565,  where  the  court  said:  **  It  was 
decided  in  Heffner  v.  Lynch,  21  Md. 
552,  that  a  judgment  by  default  is  con- 
clusive of  the  question  of  jurisdiction 
and  of  the  power  of  the  court  to  enter 
final  judgment  for  the  amount  ascer- 
tained to  be  due  by  the  inquisition. 
That  decision  did  not  proceed  upon 
the  idea  that  parties  can  confer  juris- 
diction by  consent,  but  that  after  judg- 
ment by  default  the  question  of  juris- 


diction is  not  open,  and  the  defendant 
is  estopped  and  precluded  from  disput- 
ing it.  It  was  error,  therefore,  for  the 
court  below  to  enter  a  judgment  of  nott 
pros. J  because  the  verdict  or  inquisi- 
tion of  the  jury  was  for  a  sum  below 
the  jurisdiction  of  the  court.'* 

Kednctlon  to  Nominal  Damages. — *  *The 
legal  effect  of  the  judgment  by  default 
was  simply  to  establish  the  right  of 
the  defendant  in  error  to  maintain  his 
action  and  consequently  to  recover 
some  damages.  But  the  plaintiff  in 
error  was  no  further  compromitted  by 
the  judgment  by  default  than  to 
preclude  him  from  denying  the  right 
of  the  defendant  in  error  to  nominal 
damages.  Subject  to  this  qualification^ 
he  had  the  right  to  show  that  the 
defendant  in  error  had  no  legal  claim 
to  damages,  and  if  successful  in  thia 
the  defendant  in  error  would  have 
been  entitled  to  nothing  but  nominal 
damages."  Memphis,  etc.,  R.  Co.  v, 
Dowd,  9  Heisk.  (Tenn.)  179. 

8.  Ellis  V.  State,  2  Ind.  262;  Allen 
V.  Liotean,  9  Mart.  (La.)  459;  Reigne 
v.  Dewees,  2  Bay  (S.  Car.)  405. 

S.  Falken  v.  Housatonic  R.  Co.^ 
63  Conn.  263 ;  Holcomb  v.  Winchester^ 
52  Conn.  448;  Union  Pac.  R.  Co.  v, 
Pillsbury,  29  Kan.  652;  Johnson  v^ 
Dowling,  I  Tex.  App.  Civ.  Cas.,  J^ 
1090;  Long  V,  Wortliam,  4  Tex.  381; 
Swift  V,  Faris,  11  Tex.  18;  Guest  v. 
Rhine,  16  Tex.  549;  Sheldon  v.  Shel- 
don, 37  Vt.  152. 

Bffeot  of  Entry. — A  default  is  an  in- 
cidental step  in  the  progress  of  a  cause 
which  entitles  the  plaintiff  to  a  judg- 
ment by  default,  but  does  not  deter- 
mine either  the  kind  or  amount  of 
such  judgment.  The  rendition  of  the 
judgment  may  require  intervening 
proceedings  in  the  case  in  order  to  en- 
able the  court  to  render  such  a  judg- 
ment as  to  law  appertains.  Accord- 
ingly, in  Vermont^  in  an  action  in  a 
case  of  open  damages,  the  case  is  con- 
sidered as  pending  after  the  entry  of  a 
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Bnzdto  of  Proof. — And  the  burden  of  proof  as  to  the  amount  for 
which  the  judgment  by  default  shall  be  taken  rests  upon  the 
plaintiff.* 

(2)  Exceptions  to  the  Rule. — To  the  general  rule  that  damages 
must  be  assessed  upon  a  writ  of  inquiry,  certain  exceptions  were 
made  at  common  law  and  are  frequently  provided  for  by  statute.* 


default  until  the  assessment  of  dam- 
ages, and  if  the  defendant  dies  before 
the  assessment,  and  commissioners  are 
appointed,  the  case  will  be  subject  to 
discontinuance  under  the  provisions 
of  Gen.  Stat.  Vermont,  §  16,  c.  53. 
Sheldon  r-.  Sheldon,  37  Vt.  153.. 

In  Kentucky  section  179  of  the 
Code  Pro.,  in  force  in  1854,  properly 
construed,  did  not  authorize  the  court 
to  take  as  true  allegations  of  value 
or  amount  of  damage  stated  in  the 
plaintiff's  petition,  although  the  de- 
fendant suffered  default.  Daniel  v. 
Judj,  14  B.  Mon.  (Kv.)  316. 

In  Arkannas  the  failure  of  an  an- 
swer to  controvert  the  allegations  of 
value  of  property  which  is  the  subject- 
matter  in  dispute  does  not  relieve  the 
plaintiff  from  the  obligation  of  proving 
such  allegations,  under  section  5761, 
Sand.  &  H.  Dig.  Arkansas,  provid- 
ing that  **  allegations  of  value  or  of 
amount  of-  damage  shall  not  be  con- 
sidered as  true  by  the  failure  to  con- 
trovert them,"  and  the  judgment  will 
be  reversed  for  a  failure  so  to  prove 
them.     Derrick  v.  Cole,  60  Ark.  399. 

In  mdlana,  where  Rev.  Stat.  1881,4 
345,  provides  that  **  the  judgment  upon 
overruling  a  demurrer  shall  be  that 
the  party  shall  plead  over,'*  and  that 
"  if  a  party  fail  to  plead  after  the  de- 
murrer is  overruled,  judgment  shall 
be  rendered  against  him  as  upon  a  de- 
fault," the  allegations  of  value  and 
amount  of  damages  not  being  admitted 
by  a  failure  to  deny  them  and  the  ap- 
pellee being  entitled  to  judgment  as 
"  upon  a  default,"  he  was  required  to 
establish  the  amount  by  proof  the  same 
as  upon  a  default.  The  judgment  ad- 
mits only  that  something  is  due,  but  not 
any  definite  amount.  McKinney  v. 
State,  loi  Ind.  355 ;  Hodson  v.  Davis,  43 
Ind.  258;  Briggs  v.  Sneghan,45  Ind.  14; 
Goble  V.  Dillon,  86  Ind.  327 ;  Pullman 
Palace  Car  Co.  v.  Taylor,  65  Ind.  153. 
And  this  applies  to  defaults  in  suits 
for  enforcing  ditch  assessments.  Mc- 
Kinney V,  State,  loi  Ind.  355. 

1.  Anthony  v.  Estes,  loi  N.  Car. 
541 ;  Parker  v.  House,  66  N.  Car.  374; 
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Wynne  v.  Prairie,  86  N.  Car.  73;  Rog- 
ers V.  Moore,  86  N.  Car.  85. 

Rerenal  on  Appeal.-^ When  the  judg- 
ment for  the  amount  demanded  is  ren- 
dered without  hearing  proof,  it  is 
reversible  on  appeal.  Marr  v.  Prather, 
3  Mete.  (Ky.)  196;  Dehoney  v.  Sand- 
ford,  2  Bush  (Ky.)  169;*  Mead  v. 
Nevill,  2  Duv.  (Ky.)  280. 

Taking  of  Proof  Sufficiently  Shown, 
— But  such  a  judgment  will  not  be  re- 
versed by  the  Court  of  Appeals  upon 
the  alleged  ground  that  no  proof  was 
heard  in  the  court  below,  when  the 
judgment  itself  shows  that  the  cause 
was  heard,  as  the  court  will  presume 
that  the  necessary  proof  was  heard. 
Dehoney  v.  Sandford,  2  Bush  (Ky.) 
169. 

In  Lowlilana,  in  every  case  where 
judgment  by  default  is  made  final,  the 
plaintiff  must  prove  his  demand,  other- 
wise the  judgment  will  be  reversed  on 
appeal.     Bryan  v.  Spruell,  16  La.  313. 

2.  Johnson  T^  Pierce,  12  Ark.  599. 

At  Common  Law. — **  It  is  well  settled 
in  Westminster  Hall  and  in  most  of 
the  American  states  that,  in  cases  of 
judgment  on  demurrer,  by  default,  or 
nil  dicit^  the  plaintiff  is  not  entitled 
to  judgment  for  damages  until  he 
executes  a  writ  of  inquiry,  unless  in 
some  few  cases  where  the  assessment 
of  damages  is  mere  matter  of  compu- 
tation, as  in  the  case  of  a  bond,  bill,  or 
note,  or  other  written  contract,  in  which 
case  it  will  be  referred  to  a  master  to 
compute  the  damages,  Marshall  v. 
Griffin,  R.  &  M.  41,  21  E.  C.  L.  377; 
Green  v,  Hearne,  3  T.  R.  301 ;  and  in 
all  o|>en  actions  it  is  good  ground  for 
sustaining  a  writ  of  error  if  the  plain- 
tiff in  such  case  enter  up  judgment 
for  the  amount  claimed  in  his  decla- 
ration without  executing  a  writ  of 
inquiry;  and  in  executing  the  writ  of 
inquiry  for  damages,  in  such  cases,  the 
plaintiff  is  only  entitled  to  such  dam- 
ages as  he  proves  or  such  as  necessa- 
rily result  from  the  acts  alleged  in  his 
declaration  and  which  he  must  prove 
in  order  to  recover  uix)n  the  general 
issue.    Tripp  v,  Thomas,  3  B.  &  C.  437* 
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Liquidated  Damages. — At  common  law  the  court  alone  m'ay  pro- 
nounce judgment  by  default  on  a  liquidated  amount  without 
reference  to  a  writ  of  inquiry,*  and   in  several  jurisdictions  the 


lo  E.  C.  L.  139;"  Webb  v.  Webb,  16 
Vt.  638. 

In  Iowa,  by  statute,  the  court  must 
assess  the  damages  unless  the  action 
is  for  a  money  demand,  in  which  case 
it  may  be  assessed  by  the  clerk;  or 
unless  the  party  in  default  demand  a 
jury.  Burlington,  etc.,  R.  Co.  v.  Mar- 
chand,  5  Iowa  471. 

T^e  Right  to  a  Trial  by  Jury  on 
assessment  of  damages  after  the  entry 
of  a  judgment  by  default  is  not  a 
matter  of  right.  Wilkins  v.  Trey  nor, 
14  Iowa  392;  Carleton  v.  Byington, 
17  Iowa  579;  Armstrong  v.  Catlin,  17 
Iowa  581. 

InKanaas,  under  section  128  of  the 
Civil  Code,  which,  so  far  as  it  is  neces- 
sary to  quote  it,  reads :  "  Every  mate- 
rial allegation  of  the  petition  not  con- 
troverted by  the  answer  ♦  ♦  ♦  shall,  for 
the  purposes  of  the  action,  be  taken  as 
true;  *  ♦  ♦  allegations  of  value,  or 
of  amount  of  damages,  shall  not  be  con- 
sidered as  true  by  failure  to  controvert 
them ;  but  this  shall  not  apply  to  the 
amount  claimed  in  actions  on  contract, 
express  or  implied,  for  the  recovery  of 
money  only,"  it  was  held  that  in  an 
action  for  a  breach  of  promise  of  mar- 
riage a  default  admits  the  amount  of 
damages  named,  and  a  judgment  may 
be  rendered  for  that  amount.  Cole  v. 
Hoeburg,  36  Kan.  263. 

In  Kentneky,  under  Code  of  Pro., 
4  153,  in  force  in  1855,  in  a  suit  ex 
contractu^  where  the  account  is  exhib- 
ited and  damages  are  claimed  for  the 
amount  and  there  is  no  answer,  no 
proof  is  necessary  and  it  is  proper  for 
the  court  to  render  judgment  by  default 
for  the  amount  claimed.  Harris  v. 
Ray,  15  B.  Mon.  (Ky.)  628. 

In  LonlBlana,  on  rendition  of  judg- 
ment by  default,  damages  must  be 
assessed  by  the  court  without  a  jury. 
Olivier  v.  Cannon,  18  La.  474. 

But  the  want  of  an  answer  does  not 
authorize  the  confirmation  of  a  judg- 
ment by  default  without  the  introduc- 
tion of  evidence,  except  where  the 
demand  is  liquidated.  Milne  v.  Labo, 
3  Mart.  N.  S.  (La.)  83. 

Presumption  on  Appeal. — In  a  case 
where,  as  on  a  promissory  note,  the 
action  is  brought  on  an  instrument  in 
writing  or  a  liquidated  debt,  it  will  be 


presumed  on  appeal  from  a  judgment 
by  default  that  proof  of  the  allegations 
was  introduced.  Fitz  v.  Cauchoix,  3 
Mart  N.  S.  (La.)  265. 

In  Mlssonrl,  in  all  actions  tried  in 
counties  having  more  than  forty  thou- 
sand inhabitants,  evidence  must  be 
heard  as  to  the  amount  of  plaintiff's 
claim  when  the  action  is  not  based  on 
a  written  instrument.  Pueschal  v. 
Haller,  22  Mo.  App.  539. 

Construction  of  Statute. — The  only 
effect  section  3681,  Rev.  Stat.  Mo.,  pro- 
viding for  serving  a  copy  of  the  items 
of  account  with  the  petition,  has  on 
section  3514  of  the  same  statute,  is, 
that  if  a  copy  of  the  items  of  the 
account  is  served  with  the  petition  (or 
they  are  set  forth  in  the  petition)  and 
defendant  makes  default,  the  account 
shall  be  taken  as  admitted,  and  no  evi- 
dence need  be  had  thereon.  If  section 
3681  is  not  complied  with,  then,  under 
the  terms  of  section  3514,  the  plaintiff 
would  be  under  the  necessity  of  prov- 
ing his  claim,  notwithstanding  a  de- 
fault.    Pueschal    v.    Haller,   22    Mo. 

App.  539- 

In  New  Hampshire  the  court  may 
assess  damages  unless  for  special 
reasons  it  orders  an  inquiry  by  a  jury. 
Bowman  v,  Noyes,  12  N.  H.  302; 
Willson  V.  Willson,  25  N.  H.  240; 
Chase  v.  Lovering,  27  N.  H.  295; 
Price  V.  Dearborn,  34  N.  H.  486. 

In  Ohio,  where  the  plaintiff  makes 
allegation  of  value  in  his  pleadings, 
the  court  may  render  judgment  by 
default  thereon  at  its  discretion  with- 
out requiring  proof.  Dallas  v.  Fer- 
neau,  25  Ohio  St.  635;  Baltimore, 
etc.,  R.  Co.  V,  Walker,  45  Ohio  St. 
581. 

In  Vlrgtola  an  office  judgment  by  de- 
fault in  an  action  of  ejectment  does 
not  become  final  without  the  interven- 
tion of  the  court  or  a  jury,  but  there 
ought,  in  every  such  case,  to  be  an 
order  for  an  inquiry  of  damages. 
James  River,  etc.,  Co.  v.  Lee,  16  Gratt. 
(Va.)  424. 

1.  A  labama. — Spain  z\  Grove,  Minor 
(Ala.)  177;  McKenzie  V.  Clanton,  33 
Ala.  528. 

Illinois, — People  v.  Madison  County, 
125  111.  9;  Rust  V.  Frothingham,  i 
111.  331. 


lao 


Volume  VI. 


SflEbet  of  Defitnlt  on  Prooeedings.  DEFA  UL  TS,  EiEbet  in  Sabieqnent  Prooaadingi. 

same  rule  is  established  by  statute.* 

Oapftble  of  Compntotion. — And  where  the  damages  can  be  rendered 


Indiana. — Linn  v.  Schmall,  8  Blackf . 
(Ind.)  94- 

Tennessee, — Williams  v.  Inman,  5 
Coldw.  (Tenn.)  267. 

Texas. — Swift  v.   Fans,  11  Tex.  19. 

United  States. — Renner  v.  Marshall, 
I  Wheat.  (U.  S.)  215;  Mayhew  v. 
Thatcher,  6  Wheat.  (U.  S.)  129. 

Enfrland. —  Holdipp  v.  Otway,  2 
Saund.  107,  note  (2) ;  Berthen  v.  Street, 
8  T.  R.  326;  Maunsell  v.  Massareene, 
5  T.  R.  87 ;  Arden  v.  Connell,  5  B.  & 
Aid.  885,  7  E.  C  L.  289;  Messin  v. 
Massareene,  4  T.  R.  493;  Moody  v. 
Pheasant,  2  B.  &  P.  446. 

In  Delit,  Judgment  on  Demurer,  by 
Defkalt,  or  mi  Dldt,  the  court  may  ren- 
der final  judgment  without  a  writ  of 
inquiry.  Pettigrew  v,  Pettigrew,  i 
Stew.  (Ala.)  580. 

Foreign  Jndgmenti.  —  And  so  in 
actions  on  foreign  judgments.  Messin 
Tf.  Massareene,  4  T.  R.  493. 

Awird.  —  Or  where  the  action  is 
founded  on  an  award  for  a  specific 
sum.    Cliace   v.   East,   Walk.  (Miss.) 

-♦39-  ^    . 

Goirenant. — Or  in  covenant  for  mort- 
age money.  Berthen  v.  Street,  8  T. 
R.  326.  Or  for  nonpayment  of  rent. 
Byrom  v.  Johnson,  8  T.  R.  410. 

Action  on  Promissory  Note. — A  judg- 
ment by  default  on  a  declaration  con- 
taining a  count  upon  a  promissory 
note  with  the  usual  money  counts, 
there  being  no  bill  of  particulars  or  ac- 
count filed  with  the  declaration  ex- 
cept what  refers  to  the  note,  may  be 
made  final  without  the  intervention  of 
a  jury.  Gridley  v.  Brigs,  2  How. 
(Miss.)  830;  Owen  v.  Little,  Walk. 
(Miss.)  3^;  Cooper  v,  Brinkman,  38 
Kan.  442. 

In  Debt  on  a  Bond  wltb  Conditions 
annexed,  when  the  declaration  alleges 
special  breaches,  it  is  error  to  render 
judgment  final,  either  by  default  or  on 
demurrer.  A  writ  of  inquiry  should 
be  awarded  and  a  jury  impaneled  to 
assess  the  damages  according  to  the 
evidence.  Russell  v,  McDougall,  3 
Smed.  &  M.  (Miss.)  2x\. 

1.  Preston  v.  Wrignt,  60  Iowa  351 ; 
Wilkins  v.  Trejmor,  14  Iowa  391; 
Carleton  v,  Byington,  17  Iowa  579; 
Armstrong  v.  Catlin,  17  Iowa  581; 
Sandford  v.  Campbell,  7  Smed.  &  M. 
(Miss.)  107. 


Judgment  Foreclosing  Lien. — In  a  suit 
on  a  note  which  according  to  its  terms 
was  given  for  land,  if  the  petition  cor- 
rectly describes  the  land,  and  the  de- 
fendant fails  to  answer,  judgment  by 
default  may  be  rendered  foreclosing 
the  vendor's  lien  and  directing  the 
sale  of  land  without  the  intervention 
of  a  jury.  Bridges  v.  Reynolds,  40 
Tex.  204. 

In  Lonlslana  a  judgment  by  default 
may  be  made  final  even  when  the 
object  of  the  suit  is  the  recovery  of 
land.  Fleming  v,  Conrad,  11  Mart. 
(La.)  301. 

Uqnldated  Coimterclalm. — Where  the 
answer  in  reply  to  a  complaint  upon 
an  account  **for  the  price  of  goods 
sold  and  delivered ''  sets  up  a  counter- 
claim for  an  explicit  sum,  the  demand 
becomes  a  liquidated  one  and  judg- 
ment may  be  taken  by  default  without 
further  proof.  Burges  v.  PoUitzer,  19 
S.  Car.  454. 

Debt  Admitted  of  Record.— Where  the 
debt  has  already  been  admitted  of 
record,  as  when  action  is  brought 
upon  a  judgment  by  default,  a  further 
default  leaves  nothing  to  be  computed 
but  the  interest  and  accordingly  no 
reference  is  required.  Crowther  v. 
Sawyer,  2  Spears  (S.  Car.)  573. 

Suit  on  Written  Instmment. — Where 
the  suit  is  based  upon  a  written  instru- 
ment for  a  definite  sum  of  money,  the 
default  admits  the  amount  due,  and  no 
evidence  thereof  need  be  introduced 
upon  assessment  of  damages.  Massa- 
chusetts Mut.  L.  Ins.  Co.  V.  Kellogg, 
82  111.  614. 

On  Official  Bond. — Where  there  was 
a  judgment  by  default  in  a  suit  on  a 
constable's  bond,  the  plaintiff  must 
prove  that  the  debtors  were  solvent, 
and  the  amount  of  damage  sustained 
by  the  constable's  not  using  proper 
diligence  in  collecting  the  claims 
placed  in  his  hands.  Parkers.  House, 
66  N.  Car.  374. 

On  a  judgment  by  default  in  a  suit 
on  a  sheriff's  bond  for  an  escafje,  the 
court  will  not  assume  the  power  of  as- 
sessing damages  and  rendering  final 
judgment.  State  v.  Lawson,  2  Gill 
(Md.)  62. 

On  Common  and  Special  Ckmnts. — 
When  defendant  defaults  on  both  a 
common  and  a  special  count,  the  com- 
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certain  by  mere  computation,*  the  court  may  either  assess  dam- 
ages itself  or,  at  common  law,  send  the  question  to  a  referee  or  a 
master  in  chancery,*  and  the  clerk  is  often  empowered  by  statute 
to  compute  such  damages.* 

Where  Application  to  Court  Hot  Seqoired. — Where  by  statute  a  judgment 
by  default  may  be  entered  by  the  clerk  without  further  applica- 
tion to  the  court,  no  proof  is  required  of  the  plaintiflf.* 

Final  Judgment. — And  in  such  instances  the  clerk  may  enter  a 
final  judgment  by  default  without  the  rendition  of  a  prior  inter- 
locutory judgment.*^ 

(3)  Unliquidated  Damages. — But  where  the  damages  are  un- 
liquidated, a  judgment  by  default  can  never  be  rendered  without 
reference  to  a  jury  unless  by  the  express  provision  of  the  statute.^ 


mon  count  should  be  dismissed  and 
damages  assessed  by  a  jury.  Carter 
V.  Spencer,  4  Ind.  78. 

1.  Metzger  v.  Waddell,  i  N.  Mex. 
401 ;  Parker  v.  House,  66  N.  Car.  374; 
Adrian  v,  Jackson,  75  N.  Car.  536; 
Hartman  v.  Farrior,  95  N.  Car.  177. 

2.  Webb  V,  Webb,  16  Vt.  639. 

3.  Smith  V.  Harris,  12  111.  466;  Van- 
landingham  v.  Fellows,  2  111.  233; 
Meyers  v,  Phillips,  72  111.  460;  Wash- 
ington V.  Planters'  Bank,  i  How. 
(Miss.)  231. 

Actions  on  Wtlttan  Instnunents. — As, 
for  instance,  where  the  action  is 
brought  upon  an  instrument  in  writing 
for  the  payment  of  money  only,  and 
where  the  damages  are  mathematically 
computable.  Colo.  Act  1861,  p.  279, 
§  6;  Jones  v,  Stevens,  i  Colo.  67; 
Kurtze  v,  McCord,  i  Colo.  164. 

♦.  **  The  very  requirement  of  an  ap- 
plication to  the  court  implies  a  judi- 
cial determination  of  the  proper  judg- 
ment to  be  rendered  which  is  not  at 
all  controlled  by  the  legal  conclusions 
of  the  pleader.  But  the  result  is  dif- 
ferent where  no  application  is  neces- 
sary. There  the  sum  demanded  must 
be  awarded,  and  no  discretion  is  lodged 
anywhere.  It  is  the  inevitable  conse- 
quence of  a  default,  and  the  party  in 
default  must  be  taken  to  have  ad- 
mitted both  the  right  of  recovery  and 
its  amount.  It  is  for  this  reason  that 
he  cannot  appeal."  Bullard  v.  Sher- 
wood, 85  N.  Y.  256. 

Effect. — Where  a  clerk  may  assess 
the  damages  upon  an  instrument  in 
writing,  a  judgment  by  nil  dicit  is 
equivalent  to  a  verdict.  Grigsby  v. 
Ford,  3  How.  (Miss.)  184. 

5.  Adrian  v,  Jackson,  75  N.  Car.  536, 
citing  I  Tidd*s  Pr.  568. 


6.  Alabama,  —  Byrne  v.  Haines^ 
Minor  (Ala.)  286;  Driver  v.  Spence^ 
3  Ala.  98 ;  Porter  v,  Burleson,  38  Ala. 
343;  Moreland  v,  Ruffin,  Minor  (Ala.) 
10;  Phillips  V.  Malone,  Minor  (Ala.) 
no;  Byrne  v.  Haines,  Minor  (Ala.) 
286;  Pettigrew  v,  Pettigrew,  i  Stew. 
(Ala.)  580;  Chapman  v.  Arrington,  ^ 
Stew.  (Ala.)  480;  Kennon  v.  M'Rae, 
3  Stew.  &  P.  (Ala.)  249;  Amason  v. 
Mash,  24  Ala.  279;  Beville  v,  Reese, 
25  Ala.  451 ;  Connoly  v.  Alabama,  etc.. 
Rivers  R.  Co.,  29  Ala.  373. 

Colorado. — tones  xj.  Stevens,  i  Colo. 
67;  Gallup  V.  Wilder,  i  Colo.  293. 

Illinois. — -/Etna  Ins.  Co.  v,  Phelps, 
27  111.  71 ;  Miles  v.  Goodwin,  35  111.  53. 

Mississippi. — Fretwell  z\  Dinsmore, 
Walk.  (Miss.)  484;  Russell  v.  Mc- 
Dougall,  3  Smed.  &  M.  (Miss.)  234; 
Grover  v.  Gaunt,  6  Smed.  &  M. 
(Miss.)  317. 

Nevada. — Ballard  v.  Purcell,  i  Nev. 

342. 

North  Carolina.  —  Hartstield  v. 
Jones,  4  Jones  (N.  Car.)  309;  Moore 
V.  Mitchell,  Phil.  (N.  Car.)304;  May- 
field  V,  Jones,  70  N.  Car.  536;  White 
V.  Snow,  71  N.  Car.  232. 

Ohio, — Harper  v.  Ashtabula  County, 
Wright  (Ohio)  708. 

Tennessee. —Stxxdd^Tt  v.  Hassell,  6 
Humph.  (Tenn.)  137. 

Texas. — Freeman  v.  Jordan,  33  Tex. 
428. 

Cknmnon  Count  In  ABsnmpslt. — Where 
the  declaration  in  assumpsit  contains 
a  common  count,  after  judgment  for 
the  plaintiff  on  demurrer,  a  writ  of 
inquiry  must  be  awarded  to  ascertain 
the  damages.  Stanton  v.  Henderson, 
I  Ind.  69;  Tannehill  v.  Thomas,  i 
Blackf.  (Ind.)  144;  Starbuck  v.  Laz- 
enby,  7  Blackf.  (Ind.)  268. 
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In  TiMwn*^  a  writ  of  inquiry  must  be 
Issued  to  assess  damages  on  a  default 
in  an  action  of  ejectment.  Such  a  writ 
is  required  bj  the  49th  and  50th  sec- 
tions of  the  ejectment  act  before  dam- 
ages can  be  assessed.  Tucker  z^  Ham- 
ilton, 108  111.  464. 

Ananlt  and  Battery. — The  same  prin- 
ciple applies  to  an  action  of  assault 
and  battery.  Bates  v,  Loomis,  5 
Wend.  (N.  Y.)  135. 

In  Ohio,  where,  in  an  action  of  replevin 
commenced  before  a  justice  of  the 
peace,  the  property  was  appraised  at 
over  one  hundred  dollars  and  the  pro- 
ceedings were,  therefore,  certified  to 
the  Common  Pleas  pursuant  to  section 
145  of  the  Justices*  Code,  and  the  plain- 
tiff was  in  default,  the  defendant  could 
not  proceed  to  have  his  damages 
assessed  without  first  filing  a  petition. 
Where,  in  such  a  case,  the  plaintiff  was 
in  default  and  the  defendant  had  gpiven 
evidence  upon  an  inquiry  of  damages, 
the  plaintiff  was  allowed,  in  answer  to 
the  proofs  of  the  defendant,  to  give 
evidence  that  he  was  the  owner  and 
entitled  to  p>ossession  of  the  property ; 
and  it  was  held  that  such  evidence 
would  preclude  the  defendant  from  a 
judgment  for  either  nominal  damages 
or  costs.  Londen  v.  Clark,  i  W.  L. 
M.  (Ohio)  598. 

On  DellTory  Bond. — In  a  suit  on  a  de- 
livery bond  and  judgment  for  plaintiff 
on  defendant's  demurrer  to  the  decla- 
ration overruled,  the  court  has  no 
power  to  render  a  judgment  final 
awarding  damages.  They  must,  un- 
less by  stipulation,  be  assessed  by  the 
jury.  McKay  v.  Craig,  6  Blackf. 
(Ind.)  168;  Tannehill  v.  Thomas,  i 
Blackf.  (Ind.)  144;  Perkins  v.  Smith, 
2  Blackf.  (Ind.)  171. 

1.  BeplOYlXL — In  an  action  of  replevin, 
where  the  answer  is  stricken  from  the 
files,  final  judgment  absolute  cannot 
be  entered  against  the  defendant  until 
an  inquest  of  damages  is  taken.  Jetton 
T'.  Smead,  29  Ark.  372. 

Connterelalni. — Where  no  reply  is 
filed  to  a  counterclaim  alleging  that 
defendants  were  damaged  a  certain 
amount  by  the  violation  of  an  agree- 
ment by  plaintiff's  assignor  not  to  sell 
any  goods  but  defendant's,  an  inter- 
locutory judgment  only,  and  not  a  final 
one,  is  authorized.  Faucette  v.  Lud- 
den,  117  N.  Car.  170. 


Oonitructlon  of  Contract. — On  a  con- 
tract for  the  payment  of  eight  dollars 
per  acre  rent  for  a  lot  of  ground  sup- 
posed to  contain  ten  acres,  more  or 
less,  a  final  judgment  cannot  be  ren- 
dered by  default  for  rent  of  ten  acres, 
but  a  writ  of  inquiry  must  be  executed. 
Driver  v,  Spence,  3  Ala.  98. 

Tort. — In  an  action  for  the  wrongful 
sale  of  personal  property  and  the 
wrongful  conversion  of  the  proceeds 
thereof,  it  is  error  for  the  clerk  to 
enter  a  final  judgment,  as  upon  de- 
fault, but  the  plaintiff  in  such  case 
must  go  into  court  and  prove  his  dam- 
ages. Parke  v.  Wardner,  2  Idaho 
263. 

DeM. — Although  in  actions  of  debt 
the  judgment  by  default  is  com- 
monly said  to  be  final,  still,  where  the 
action  is  brought  on  a  judgment,  the 
plaintiff  is  entitled  to  a  writ  of  in- 
quiry after  judgment,  in  order  to  re- 
cover interest  by  way  of  damages  for 
the  detention  of  the  debt.  Smith  v. 
Vanderhorst,  i  McCord  (S.  Car.)  328. 

Mecbanlc'B  Lien. — A  judgment  by 
default  for  want  of  an  afiidavit  of  de- 
fense against  the  owner  should  be 
interlocutory  only  where  the  contractor 
defends  on  the  ground  that  the  work 
was  done  and  materials  were  furnished 
on  his  credit  and  not  on  the  credit  of  the 
building,  and  judgment  entered  in 
such  case  against  the  owner  for  the 
debt  will  be  opened.  Wethered  v. 
Garrett,  7  Pa.  Co.  Ct.  Rep.  535. 

In  Qectment. — Where  damages  are 
laid  in  the  declaration,  before  the 
plaintiff  could  claim  a  judgment  sim- 
ply to  establish  his  title  without  the 
intervention  of  a  jury  he  would  be 
required  to  release  his  damages  to 
make  the  judgment  available  to  him 
in  this  form.  Cushwa  v.  Cushwa,  9 
Gill(Md.)  242. 

Penalty. — Judgment  absolute  by  de- 
fault fpr  the  recovery  of  a  mere  penalty 
stipulated  to  be  paid  by  written  prom- 
ise cannot  be  rendered  without  an 
inquiry  in  damages.  McPherson  v, 
Robertson,  82  Ala.  459;  Wood  v. 
Winship  Mach.  Co.,  83  Ala.  424. 

In  AlaJiama,  under  section  2740  of  the 
Code  of  1886,  a  promissory  note  obli- 
gating the  maker  to  pay  principal,  in- 
terest, and  ten  per  cent,  attorney's  fees 
will  support  a  judgment  by  default 
for  the  entire  amount  due,  including 
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and  to  judgments  rendered  on  demurrer  overruled  as  well  as  upon 
failure  to  appear  and  plead.* 

(4)  Interlocutory  Judgment  by  Default, — In  such  cases  the 
proper  practice  is  to  render  a  preliminary  interlocutory  judgment 
by  default  upon  the  failure  of  the  defendant  to  plead  or  appear, 
and  to  render  a  final  judgment  by  default  upon  the  return  of  a 
writ  of  inquiry  duly  awarded.* 


attorney's  fees,  without  the  interven- 
tion of  a  jury,  the  attorney's  fees  being 
construed  to  mean  ten  per  cent,  of  the 
amount  of  the  note.  Wood  v,  Win- 
ship  Mach.  Co.,  83  Ala.  424. 

On  Policy  of  Insurance.  —  But  a 
policy  of  insurance  against  loss  or 
damage  bjr  fire  is  not  **  an  instru- 
ment of  writing  ascertaining  the  plain- 
tiff*s  demand,"  such  as  authorizes  the 
rendition  of  judgment  final  without  a 
writ  of  inquiry.  Home  Protection 
Ins.  Co.  V.  Caldwell,  85  Ala.  607. 

Unpaid  Calls  for  railroad  stock  are 
not  instruments  of  writing  ascertain- 
ing the  plaintiff's  demand  withjn  the 
meaning  of  the  statute  authorizing 
the  rendition  of  a  final  judgment  by 
default  without  the  intervention  of 
a  jury.  Connoly  v.  Alabama,  etc., 
Rivers  R.  Co.,  29  Ala.  373. 

Action  for  Cutting  Timber. — In  an 
action  for  damages  for  cutting  timber 
off  plaintifTs  lands,  it  is  error  for  the 
court  to  render  judgment  by  default  or 
nil  dicit  without  the  intervention  of  a 
jury  to  assess  the  plaintiff's  damages. 
Wagnon  v.  Turner,  73  Ala.  197,  See 
also  Byrne  I/.  Haines,  Minor  (Ala.)  286. 

Debt. — Or,  in  an  action  of  debt  on 
an  administration  bond,  to  render  judg- 
ment final  against  the  principal  and 
his  sureties.  Amason  v.  Nash,  24 
Ala.  279;  Pettigrew  v,  Pettigrew,  i 
Stew.  (Ala.)  580. 

Open  Account. — Or,  on  an  action  on 
a  promissory  note  and  an  open  account 
for  work  and  labor  done,  to  render 
judgment  final  by  default  for  the 
aggregate  amount  of  the  sums  claimed 
without  the  intervention  of  a  jury  or 
the  execution  of  a  writ  of  inquiry. 
Beville  v.  Reese,  25  Ala.  451. 

1.  On  Demnrrer. — Barber  v.  Whit- 
ney, 29  111.  439;  Boon  V.  Juliet,  2  111. 
258. 

By  Agreement. — Where  the  parties 
stipulate  that  the  court  may  award  the 
damages  a  writ  of  inquiry  is  waived 
and  a  final  judgment  by  default  is 
authorized.  McKay  v.  Craig,  6 
Blackf.  (Ind.)  168;  Thompson  v.  Wil- 


son, I  Blackf.  (Ind.)  358;  McFall  v. 
Wilson,  6  Blackf.  (Ind.)  260;  Camp- 
bell V.  Woolen,  5  Blackf.  (Ind.)  80; 
Adrian  v.  Jackson,  75  N.  Car.  536. 

On  a  Declaration  Containing  the  Com- 
mon Count!  there  must  be  a  writ  of 
inquiry  unless  the  parties  submit  the 
case  to  the  court  or  a  nol.  pros,  be 
entered  as  to  the  common  counts. 
McFallt'.  Wilson,  6  Blackf.  (Ind.)  260; 
Burr  V.  Waterman,  cited  in  Colden  x), 
Knickerbacker,  2  Cow.  (N.  Y.)  36. 

The  defendant  cannot  compel  the 
plaintiff  to  enter  such  nol.  pros,  and 
have  the  damages  assessed  by  the 
court  on  the  note.  Beard  v.  Van 
Wickle,  3C0W.  (N.  Y.)335. 

a.  Dunlap  V.  Horton,  49  Ala.  412; 
Martin  v.  Price,  Minor  (Ala.)  68; 
Phillips  V.  Malone,  Minor  (Ala.)  no; 
Wilcox  V.  Fried,  i  Colo.  3 ;  Moore  v. 
Purple,  8  111.  149;  Maury  v.  Roberts, 
27  Miss.  225;  Cuddeback  v.  Fanely,  2 
Wend.  (N.  Y.)  624;  Rochester  Bank 
V.  Boulton,  5  Wend.  (N.  Y.)  106; 
Strong  V,  Catlin,  3  Pin.  (Wis.)  121; 
Strong  V.  Catlin,  3  Chand.  (Wis.)  130. 

In  England,  where,  in  an  action  on  a 
replevin  bond,  the  plaintiff,  instead  of 
claiming  damages,  claims  the  amount 
for  which  the  bond  is  given  and  be- 
comes entitled  to  judgment  by  de- 
fault, his  proper  course  is  to  enter 
final  judgment  under  Order  XXIX., 
rule  2»  and  not  an  interlocutory  judg- 
ment under  rule  4  of  that  order.  Dix 
V.  Groom,  5  Exch.  Div.  91. 

In  Lonlilana  no  final  judgment 
can  be  rendered  without  **  issue 
joined  '*  either  by  filing  an  answer  or 
by  a  preliminary  judgment  by  default. 
Henshaw  v.  Flannery,  27  La.  Ann. 
671;  Taylor  v,  Littell,  21  La.  Ann. 
665;  Calvet  t;.  Calvet,  8  Mart.  N.  S. 
(La.)  301 ;  Riggin  v.  Merchants'  Bank, 
19  La.  Ann.  373;  Huntington  v.  Cres- 
cent City  Bank,  18  La.  Ann.  350. 

Second  Entry. — Where  a  judgment 
by  default  is  taken  before  the  defend- 
ant is  in  court  by  proper  service  of 
citation,  although  he  is  afterwards  per- 
sonally cited,  final  judgment  cannot 


184 


Volume  VI. 


EfEeet  of  Be&iilt  on  Prooeedingt.  DEFA  UL  TS.  Effect  in  Snbteqaent  Prooeodings, 


(5)  Failure  to  Enter  Interlocutory  Judgment, — The  failure  to 
enter  an  interlocutory  judgment  by  default  is  a  technical  irregu- 
larity. But  where  damages  are  properly  assessed  the  omission 
will  not  warrant  a  reversal  of  the  judgment.* 


be  entered  without  a  judgment  by  de- 
fault beinp^  taken  again.  Ballard  v. 
Lee,  14  La.  213. 

1.  White  V.  Rankin,  2  Blackf.  (Ind.) 
78. 

Hotlce  of  Trial — Part  of  Codefendants 
D«fiiiilfeiiiff. — The  plaintiff  may  notice 
his  cause  for  trial  as  to  the  defendants 
pleading  before  entering  his  judgment 
as  to  the  defaulting  defendants,  but  it 
does  not  appear  that  he  must  do  so.  In 
the  case  of  Cuddeback  v.  Fanely,  2 
Wend.  (N.  Y.)  624,  the  inquest  was 
set  aside  because  interlocutory  judg- 
ment had  not  been  entered  against  the 
defendant  who  had  not  appeared  pre- 
vious to  the  taking  of  the  inquest,  and 
not  because  such  judgment  was  not 
entered  previous  to  the  notice  of  trial, 
as  is  very  manifest  from  the  report 
of  that  case,  although  in  the  marginal 
note  it  is  incorrectly  stated  otherwise. 

In  Pennsylvania,  in  construing  the 
Act  of  August  2,  1842,  P.  L.  459,  it 
was  said  :  **  The  statute  was  not  need- 
ed to  authorize  the  entry  of  interlocu- 
tory judgements  against  defaulting  de- 
fendants before  final  judgment  could 
be  entered  against  them  and  others,  as 
to  whom  an  issue  might  have  to  be 
tried.  That  could  be  done  at  common 
law.  It  seems  rather  to  have  been 
rendered  necessary  by  a  practice 
which,  from  a  small  beginning  in 
harmony  with  the  common  law,  had 
come  to  produce  incongruous  results. 
In  Lewis  v.  Smith,  2  S.  &  R.  (Pa.) 
142,  it  was  held  that  when  the  plain- 
tiff's demand  is  in  the  nature  of  a  debt 
which  may  be  ascertained  by  calcula- 
tion, or  anses  upon  a  note  or  other  writ- 
ing or  on  an  account,  and  the  defend- 
ant confesses  the  action,  a  judgment 
entered  generally,  without  stating  the 
amount,  was  a  final  judgment.  This 
doctrine  was  subsequently  extended  to 
judgments  by  default  in  actions  where 
the  claim  is  for  a  sum  certain,  or  can 
be  ascertained  by  calculation  from  the 
demands  set  forth  in  the  declaration 
or  accompanying  writings  required  by 
rules  of  court,  upon  the  principle  that 
a  default  is  a  confession  of  the  action. 
Com.  V,  Baldwin,  I  Watts  (Pa.)  54; 
Sellers  v.  Burk,  47  Pa.  St.  344 ;  In  re 
Fulton's  Estate,  51  Pa.  St.  204;  Clark 
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V.  Dotter,  54  Pa.  St.  215.  So  long  as 
there  was  but  one  defendant,  or,  there 
being  more  than  one,  all  confessed  or 
made  default,  and  the  same  judgment 
was  entered  against  all,  there  would 
of  course  be  but  one  final  judgment  in 
any  action ;  but  when,  in  an  action 
against  numerous  defendants,  judg- 
ment is  taken  against  one  in  default 
of  an  appearance,  against  another  in 
default  of  an  affidavit  of  defense, 
against  a  third  in  default  of  a  plea, 
and  against  the  remaining  defendants 
upon  the  verdict  of  a  jury,  results  are 
produced  which  could  not  have  been 
in  contemplation  of  the  court  when 
judgments  by  default  in  the  class  of 
actions  referred  to  were  declared  to  , 
be  final.  The  severance  of  the  plain- 
tiff's demand  by  the  entry  of  the  first 
of  such  final  judgments  was  fatal  at 
common  law,  and  no  statute  had  au- 
thorized it.  But  it  was  desirable,  upon 
the  one  hand,  that  such  several  judg- 
ments should  be  sanctioned  for  the 
purpose  of  lien,  and,  on  the  other 
hand,  that  the  symmetry  of  the  com- 
mon-law proceeding  should  be  restored 
by  blending  them  into  one  for  all 
other  purposes  upon  the  final  deter- 
mination of  the  cause.  This  was 
accomplished  by  the  statute  under  con- 
sideration. The  liquidation  of  the 
judgment  before  determination  of  the 
remaining  issues  was,  however,  pre- 
mature. As  the  statute  contemplates 
but  one  judgment  for  purposes  of  ex- 
ecution and  revival  by  the  blending  of 
several  as  of  the  date  of  the  latest,  it 
cannot  be  presumed  that  the  legisla- 
ture intended  to  authorize  the  incon- 
gruity of  successive  liquidations  or- 
dinarily producing  different  results  in 
consequence  of  the  difference  in  ac- 
crued interest.  It  was  not  necessary 
for  Ithe  purpose  of  lien.  The  third 
section  of  the  Act  of  March  29,  1827, 
P.  L.  155,  requires  the  prothonotaries 
to  copy  every  judgment,  whether  liqui- 
dated or  not,  into  the  judgment  docket 
immediately  after  it  shall  have  been 
entered ;  and  such  unliquidated  judg- 
ments, where  the  ascertainment  of  the 
amount  is  a  mere  matter  of  computa- 
tion, have  been  held  to  be  liens  from 
the  date  of  entry.     Com.  v.  Baldwin, 
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(6)  Final  Judgment  without  Writ  of  Inquiry, — On  the  other 
hand,  the  rendition,  in  such  cases,  of  a  final  judgment  by  default 
for  a  sum  certain,  without  an  award  of  writ  of  inquiry,  is  reversible 
error.* 

(7)  Default  of  Garnishee, — In  Arkansas  the  default  of  a  gar- 
nishee admits  his  liability  to  the  full  amount  of  the  plaintiff's 
demand  and  no  other  evidence  is  reauired,  and  final  judgment  by 
default  may  thereupon  be  rendered.* 

(8)  Judgment  for  Costs. — A  judgment  by  default  in  favor  of 
the  plaintiff  for  costs  only,  where  no  damages  are  awarded,  is 
erroneous.* 

(9)  Writ  of  Inquiry — Of  Bight. — Where  the  damages  are  unliqui- 
dated the  plaintiff  may,  upon  the  entry  of  defendant's  default 
in  appearing  or  failing  to  plead,  sue  out  a  writ  of  inquiry  as  a 
matter  of  right.*  But  the  defendant,  unless  by  statute,  cannot 
exercise  such  an  election.*^  (See  also  article  INQUESTS  AND 
Inquiries.) 

Defendant's  Bight  on  the  Inqniry. — The  defendant  is  entitled,  on  the 
hearing  in  damages,  to  controvert  the  allegations  of  amount  or 
value  set  up  by  the  plaintiff.* 


I  Watts  (Pa.)  54;  Sellers  v,  Burk,  47 
Pa.  St.  544.  But  the  liquidation,  being 
the  act  of  the  prothonotary,  is  amend- 
able by  striking  it  out  in  the  court 
below  or  treating  it  as  amended  here. 
Finch  V.  Lamberton,  62  Pa.  St.  370." 
Campbell  v.  Floyd,  153  Pa.  St.  96. 

1.  White  T'.  Snow,  71  N.  Car.  232 ; 
Hartsfield  v.  Jones,  4  Jones  (N.  Car.) 
309;  Williams  v.  Beasley,  13  Ired. 
(N.  Car.)  112;  Hammerslaugh  v.  Far- 
rior,  95  N.  Car.  135 ;  Ma3rfield  v.  Jones, 
70  N.  Car.  536. 

8.  Wilson  r.  Phillips,  5  Ark.  183. 

8.  Pickens  v.  Hayden,  2  Stew.  (Ala.) 
10,  where  the  court  said :  **  Costs  are 
the  consequence  of  a  judgment  and 
do  not  constitute  a  judgment  in  them- 
selves. The  right  of  the  successful 
party  to  costs  does  not  depend  on  the 
rendition  of  a  judgment  for  them,  but 
is  given  by  statute.  Therefore,  if  they 
are  omitted,  the  judgment  is  not  defect- 
ive nor  the  successful  party  deprived 
of  them ;  he  has  only  to  adopt  another 
remedy  for  their  recovery.  Hence,  as 
costs  are  not  a  primary  or  essential 
constituent  of  a  judgment,  but  merely 
a  consequence  of  it,  therefore  a  judg- 
ment, unless  it  be  by  confession,  as  it 
effects  no  other  purpose  than  merely 
to  authorize  a  collection  of  costs  by 
execution,  is  erroneous.  The  practice 
of  executing  writs  of  inquiry  on  judg- 
ments by  default  where  the  amount 


is  unascertained,  if  there  were  a  doubt, 
might  be  considered  as  an  evidence 
that  this  is  a  correct  exposition  of  the 
statute." 

♦.  Begg  V.  Whittier,  48  Me.  314; 
Blackmore  v.  Flemyng,  7  T.  R.  442. 

6.  Begg  V,  Whittier,  48  Me.  314. 

Contra  in  Indiana. — In  Indiana  it  is 
said  that  at  common  law  the  defend- 
ant may  still  appear  and  demand  that 
his  damages  be  assessed  by  a  jury. 
Briggs  V.  Sneghan,  45  Ind.  14. 

In  Illinois  it  is  only  when  one  of  the 
parties  requires  it  that  in  case  of  de- 
fault damages  are  to  be  assessed  by  a 
jury.  Chicago  Sectional  Electric 
Underground  Co.  v,  Congdon  Brake 
Shoe  Mfg.  Co.,  Ill  111.  309. 

On  Demand  of  Defendant^  where 
by  statute  either  party  may  have  his 
damages  assessed  by  a  jury,  it  is  re- 
versible error  to  deny  it.  Pinkel  v. 
Domestic  Sewing  Mach.  Co.,  89  111. 
277. 

6.  Russ  V.  Gilbert,  19  Fla.  54 ;  Crom- 
mett  V,  Pearson,  18  Me.  344;  Cairo, 
etc.,  R.  Co.  V.  Holbrook,  72  111.  419; 
Chicago,  etc.,  R.  Co.  v.  Ward,  16  111. 
522 ;  Knebelcamp  r.  Smith,  3  111.  App. 
243;  Cook  V.  Skelton,  20  III.  109; 
Dewey  v.  Sloan,  11  Cine.  L.  Bull. 
(Ohio)  102;  Parker  v.  Smith,  64  N. 
Car.  291. 

Mechanic's  Lien — Set  off. — In  a  pro- 
ceeding for  a  mechanic's  lien,  where 
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Groit-«nmination  of  Witneosef. — The  defendant  may  cross-examine 
the  witnesses  introduced  by  the  plaintiflf*  and  may  introduce 
independent  evidence  of  his  own  in  reduction  of  the  amount 
claimed,*  even  in  tort.* 

DifproYing  Cause  of  iUtion. — But  he  cannot  introduce  evidence  to 
defeat  the  plaintiff's  cause  of  action  * 


the  defendant  has  failed  to  answer  and 
a  default  is  entered  against  him,  he 
has  no  right  to  have  a  distinct  debt 
due  him  from  the  petitioner,  in  nowise 
connected  with  the  subject-matter  of 
the  suit,  set  off  against  his  indebted- 
ness.     Freibroth  v.  Mann,  70  111.  525. 

A  Judgment  agalnit  a  Trnatee  who 
fails  to  defend  only  establishes  a 
frima  facie  case  of  indebtedness 
which  may  be  disproved  on  scirefacias. 
Townsend  f.  Libbey,  70  Me.  162. 

1.  Thompson  v,  Haislip,  14  Ark. 
220;  Briggs  V.  Sneghan,  45  Ind.  14; 
Keener  v.  Lyon,  10  Iowa  546;  Morton 
V.  Bailey,  2  111.  213;  Loeber  v.  Dela- 
haye,  7  Iowa  478 ;  Cook  v.  Watters, 
4  Iowa  72. 

In  Iowa  he  cannot  object  to  the  in- 
troduction of  evidence  by  the  plaintiff. 
Wright  V.  Lacy,  52  Iowa  248;  Lyman 
V.  Bechtell,  58  Iowa  755. 

Tlie  General  Bnle,  however,  is  other- 
wise. Begg  f.  Whittier,  48  Me.  314; 
Storer  v.  White,  7  Mass.  448. 

S.  Creamer  V.  Dikeman,  39  N.  J.  L. 
195 ;  Briggs  V.  Sneghan,  45  Ind.  14. 

After  Motion  to  Set  Aeide.^A  defend- 
ant against  whom  a  judgment  by  de- 
fault has  been  rendered  cannot  com- 
plain that  plaintiff's  claim  for  dam- 
ages was  excessive,  if,  after  overruling 
his  application  to  set  aside  the  default, 
the  court  permitted  the  defendant  to 
introduce  evidence  to  show  the  true 
extent  of  damages  sustained.  Hous- 
ton, etc.,  R.  Co.  V.  Burke,  55  Tex. 
323. 

Limitation  of  Defenilant's  Blirlit.— But 
the  right  of  a  defendant  after  default, 
in  an  inquest  of  damages,  does  not  ex- 
tend so  far  as  to  allow,  him  to  intro- 
duce a  substantive  defense;  but,  sub- 
ject to  this  qualification,  he  may 
show  that  the  plaintiff  has  no  legal 
claim  to  any  but  nominal  damages. 
Briggs  V,  Sneghan,  45  Ind.  14. 

8.  Bartelt  v.  Braunsdorf,  57  Wis.  i ; 
Connoss  v.  Meir,  2  E.  D.  Smith  (N. 

Y)  315- 

♦.  Bridges  V,  Stephenson,  10  111. 
App.  369;  Froust  V.  Bruton,  15  Mo. 
619;  Garrard  v.  Dollar,  4  Jones  (N. 
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Car.)  175;  Lee  v.  Knapp,  90  N.  Car. 
171. 

Plea  In  Bar. — Nothing  which  is  in 
substance  a  plea  in  bar  to  the  cause  of 
action  can  be  given  in  evidence  to  re- 
duce the  damages.  Garrard  v.  Dollar, 
4  Jones  (N.  Car.)  175;  Lee  v.  Knapp, 
90  N.  Car.  171,  where  the  court  said: 
**  The  reason  given  for  the  rule  is  that 
to  allow  such  evidence  after  a  judg- 
ment by  default  on  an  inquiry  of 
damages,  would  take  the  plaintiff  by 
surprise,  and  prevent  him  from  meet- 
ing the  defendant  upon  equal  terms 
with  respect  to  the  evidence,  whereas 
when  such  defense  is  set  up  in  the 
answer  the  plaintiff  has  notice  of  the 
defense  and  may  prepare  to  meet  it." 

Inquiry  In  Damai^ee. — Accordingly, 
after  judgment  by  default  or  nil  dicit^ 
the  defendant  cannot,  on  an  inquiry  in 
damages,  adduce  evidence  tending  to 
show  that  he  is  under  no  liability,  or 
that  no  judgment  should  have  been 
rendered  against  him.  Dunlap  v.  Hor- 
ton,  49  Ala.  412 ;  Curry  v.  Wilson,  48 
Ala.  638. 

In  an  action  on  a  bill  of  exchange 
the  defendant  cannot,  on  such  an  in- 
quiry, introduce  evidence  impeaching 
the  consideration  for  it.  Shepherd  v. 
Charter,  4  T.  R.  275. 

Nor  in  an  action  for  goods  sold,  th^t 
he  purchased  them  merely  as  agent 
for  another.     De  Gaillon  v.  L'Aigle,  i 

B.  &  P.  368;  Shepherd  v.  Charter,  4 
T.  R.  275;  Williams  r.  Cooper,  3  I). 
P.  C.  204. 

But  in  an  action  for  work  and  labor 
he  may  show  that  a  part  of  the  work 
was  done  on  the  retainer  of  another 
person.     Williams  v.  Cooper,  3  D.  P. 

C.  204.  **The  part  of  the  work  done 
at  the  instance  of  another  is  not  in 
contravention  of  the  judgment,  be- 
cause the  declaration  is  for  some  work 
done  generally.  If  the  exact  kind  and 
amount  done  was  alleged,  the  judg- 
ment would  be  an  admission  of  it 
as  stated  in  the  declaration.  On  the 
same  ground,  the  plaintiff,  suing  for 
goods  sold,  must  prove  the  delivery 
of  the  articles,  and  the  defendant  may 
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(lo)  In  Actions  for  Negligence — Enle  in  Ccnnectlcnt. — In  an  action 
on  the  case  it  is  held  in  Connecticut  that  defendant  may  exculpate 
himself  of  the  charge  of  negligence  in  order  to  reduce  the  damages 
to  a  nominal  amount.* 

(ii)  Default  Taken  by  Agreement, — Where  a  defendant  suffers 
a  default  under  an  agreement  that  a  certain  benefit  or  considera- 
tion shall  inure  to  him,  he  will  be  permitted  to  show  the  fact, 
although  the  effect  of  the  default  will  be  ordinarily  to  preclude 
him  from  enforcing  the  agreement.* 

{\2)  Instructions.  —  The  defendant  may  also  require  that 
the  court  give  to  the  jury  such  instructions  as  are  proper  in 
regard  to  the  measure  of  damages,*  and  is  entitled  to  address 


disprove  it."    Dunlap  v,  Horton,  49 
Ala.  412. 

In  Trover. — In  executing  the  writ  of 
inquiry  after  a  judgment  nil  dicit  in 
an  action  of  trover,  evidence  tending 
to  mitigate  the  damages  only  is  ad- 
missible. That  tending  to  show  the 
destruction  of  the  subject-matter  un- 
der circumstances  which  would  relieve 
him  from  any  liability  is  a  matter  of 
defense  subversive  of  the  judgment. 
Curry  v,  Wilson,  48  Ala.  638. 

1.  Batchelder  v,  Bartholomew,  44 
Conn.  494;  Crane  v.  Eastern  Transp. 
Line,  48  Conn.  361.  See  also  Havens 
x\  Hartford,  etc.,  R.  Co.,  28  Conn.  69; 
Daily  v.  New  York,  etc.,  R.  Co.,  32 
Conn.  356;  Carey  t^.  Day,  36  Conn. 
152 ;  McAlister  v.  Clark,  33  Conn.  253 ; 
Merriam  v.  Meriden,  43  Conn.  173. 

Dissenting  Opinions. — In  Batchelder 
V.  Bartholomew,  44  Conn.  494,  Park, 
J.,  dissented  on  the  ground  that  the 
defendant,  having  admitted  the  cause 
of  action,  admitted  negligence  as  a 
material  element  thereof,  and  that 
consequently  the  defendant  could  not 
go  back  on  the  hearing  in  damages  and 
contest  the  admission. 

When  Evldenoe  Considered. — Where, 
in  an  action  for  damages  against  a 
railroad  company  for  negligence  in 
killing  a  passenger,  the  defendant 
withdraws  its  pleas  and  suffers  judg- 
ment nil  dicit  J  and  contests  only  the 
amount  of  damages,  the  jury,  in  assess- 
ing damages,  may  consider  any  negli- 
gence on  the  part  of  the  defendant  or 
its  employees  which  is  counted  on  in 
the  complaint  and  which  tended  to 
produce  the  injury.  Kansas  City,  etc., 
R.  Co.  V.  Sanders,  98  Ala.  293. 

2.  Talbott  V.  Barber,  11  Ind.  App.  i. 
Enlbrcement   of  Tmst. — Where  the 

consideration  of  a  trust  in  the  proceeds 


of  land  sold  under  a  decree  of  fore- 
closure against  a  husband  and  wife 
was  that  the  wife  should  suffer  a  decree 
for  foreclosure  by  default,  it  was  en- 
forced in  her  favor.  Talbott  v.  Barber, 
II  Ind.  App.  I,  where  it  was  said: 
**  The  plea  of  res  adjudicata^  to  which 
a  demurrer  was  sustained,  was  clearly 
insufficient.  The  gist  of  it  is  that  the 
appellee  was  duly  served  with  process 
in  the  foreclosure  proceedings,  but 
failed  to  appear,  and  that  judgment 
was  rendered  against  her  by  default. 
This,  however,  was  one  of  the  very 
things  she  contracted  to  do,  accord- 
ing to  the  averments  of  the  com- 
plaint, and  it  was  partly  this  agreement 
not  to  appear  which  constituted  the 
consideration  of  the  trust.  It  is 
doubtless  true,  as  a  general  rule,  that 
where  the  wife  of  a  mortgagor  of  real 
estate  in  which  she  has  an  incho- 
ate interest  is  brought  into  court  by 
summons  in  a  foreclosure  proceedings 
and  fails  to  set  up  any  claim  or  inter- 
est, she  is  concluded  by  the  decree ;  but 
this  rule  can  have  no  application  to 
the  facts  in  the  present  case.  We  ap- 
prehend that  no  court  would  debar  a 
litigant  who,  by  sp>ecial  agreement^ 
suffered  default  and  judgment  to  be 
taken  against  him  in  consideration  of 
some  benefit  inuring  to  him,  from 
showing  that  fact." 

Fixation  \sy  Agreement.  —  Where  the 
amount  for  which,  as  damages,  a 
judgment  by  default  is  rendered  is 
fixed  by  agreement,  the  operation  of 
the  judgment  is  the  same  as  if  the 
damages  had  been  assessed  by  the 
court  or  the  jury.  Parker  v.  Roberts, 
63N.  H.434. 

3.  Briggs  V.  Sneghan,  45  Ind.  14. 

As  to  Cause  of  Action. — ^But  he  can- 
not request  the  trial  court  to  give  in- 
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the  jury  upon  the  facts  adduced  in  evidence.* 

(13)  New  Trial. — The  defendant  may  move  for  a  new  trial  and 
reserve  by  a  bill  of  exceptions  any  question  affecting  the  dam- 
ages.* 

5.  XflEiMt  as  Kes  A^ndioata— a.  General  Rule. — A  judgment 
by  default  is  as  conclusive  as  to  the  rights  of  parties  before  the 
court  as  a  judgment  on  issue  joined,^  and  accordingly  the  doctrine 
of  res  adjudicata  applies  to  it  with  the  same  validity  and  force  as 
to  a  judgment  rendered  upon  a  trial  of  issues.*    The  principle 


stmctions  as  to  the  cause  of  action. 
Loeber  v.  Delahaye,  7  Iowa  478. 

1.  Watson  V,  Seat,  8  Fla.  446. 

S.  Brigg^  V.  Sneghan,  45  Ind.  14. 

BzcoptlonB. — But  error  in  the  admis- 
sion of  evidence  in  assessment  of  dam- 
ages is  not  ground  for  reversal,  unless 
exceptions  were  duly  saved  thereto. 
Robyn  v.  Chronicle  Fub.  Co.,  127  Mo. 

385. 

8.  Howard  v,  Huron  (S.  Dak.  1894), 
60  N.  W.  Rep.  803 ;  Bradford  v,  Brad- 
ford, 5  Conn.  127;  Central  Trust  Co.  t;. 
Condon,  67  Fed.  Rep.  103;  Last 
Chance  Min.  Co.  v.  Tyler  Min.  Co., 
157  U.  S.  692 ;  West  v.  Carter,  25  111. 
App.  245 ;  Litch  v.  Clinch,  35  111.  App. 
654;  Fowler  v.  Lee,  10  Gill  &  J.  (Md.) 
358;  McKinzie  v.  Perrill,  15  Ohio  St. 
162;  Neil  V,  Tolman,  12  Oregon  289; 
Brown  v.  New  York,  66  N.  Y.  385; 
Blair  v.  Bartlett,  75  N.  Y.  150;  Nem- 
etty  V,  Nay  lor,  100  N.  Y.  562;  Orr 
V.  Mercer  County  Mut.  F.  Ins.  Co., 
114  Pa.  St.  387;  Atwood  V,  Robbins, 
35  Vt.  530. 

In  West  V,  Carter,  25  111.  App.  245, 
the  court  said:  **A  judgment  by  de- 
fault settles  the  rights  of  the  parties 
to  the  action  as  fully  as  a  judgment 
on  a  contest  does.  A  defendant  is 
bound,  if  he  has  an  opportunity,  to 
make  a  defense  and  fails  to  do  it. 
Because  by  express  statute  the  defend- 
ant in  the  judgment  might  go  to  a 
court  of  chancery,  and,  on  proving 
that  it  was  founded  on  a  gaming  trans- 
action, have  it  set  aside,  a  court  of  law 
is  not  authorized  to  inquire  into  it  col- 
laterally or  to  treat  it  as  void  while  it 
is  still  a  subsisting  judgment." 

In  Kalpracttce  Oases. — A  judgment 
in  favor  of  a  physician  and  surgeon 
rendered  in  a  justice's  court  having 
jurisdiction,  in  an  action  in  which  the 
defendant  appeared  and  put  in  an  an- 
swer, but  afterwards  withdrew  it  and 
did  not  contest  the  plaintiff's  claim, 
is  a  bar  to  a  subsequent  action  by  the 
defendant    against    the    plaintiff    for 


malpractice  in  rendering  the  services. 
Blair  v.  Bartlett,  75  N.  Y.  150. 

Baeord  of  Judgment  as  Brldenoe. — 
The  record  of  a  judgment  by  default 
against  individuals  sued  as  partners 
may  be  used  as  evidence  in  a  subse- 
quent suit  as  proof  of  the  partnership ; 
but  it  is  not  sufficient  evidence  to  jus- 
tify the  world  in  considering  them  as 
partners  and  holding  them  responsible 
as  such.     Marks  v.  Sigler,  3  Ohio  St. 

358. 

♦.  Doyle  V.  Hallam,  21  Minn.  515. 

In  Jacobson  v.  Miller,  41  Mich.  90, 
after  a  general  discussion  of  the  doc- 
trine of  res  adjudicata^  it  was  said : 
**  Nor,  as  regards  the  subject-matter  of 
the  suit,  is  it  of  the  least  importance, 
when  the  question  comes  up  again  col- 
laterally, whether  the  suit  was  con- 
tested or  was  suffered  to  go  by  default. 
*  ♦  ♦  It  is  sufficient  that  the  case 
proceeded  to  judgment  according  to 
the  forms  of  law,  and  that  the  court 
rendered  a  judgment  that  by  its  terms 
or  legal  effect  covered  the  contro- 
versy." 

niustratUm. — ^An  action  was  brought 
to  determine  the  adverse  claim  of  the 
defendant  to  certain  premises  of  which 
the  plaintiff  alleged  he  was  owner  in 
fee  and  in  possession.  A  former  action 
had  been  brought  by  the  defendant 
against  the  plaintiff,  in  which  she  al- 
leged she  was  the  owner  in  fee  and 
entitled  to  the  immediate  possession 
of  the  same  premises,  and  that  plain- 
tiff was  wrongfully  in  possession  of 
the  same.  Plaintiff,  in  the  latter  ac- 
tion, suffered  judgment  by  default. 
It  was  held  that  judgment  rendered 
therein  was  a  bar  to  the  subsequent 
action.    Doyle   v.    Hallam,  21   Minn. 

515- 

Void  Judgment. — A  judgment  by  de- 
fault, even  though  it  is  void,  may  oper- 
ate to  raise  a  color  of  title  to  land. 
Jones  V,  Thomas,  124  Mo.  586. 

In  Divorce  Suit. — But  possession  of 
land  by  a  divorced  wife  of  the  owner. 
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obtains  both  at  law  and  in  equity,^  and  in  all  classes  of  action, 
whether  in  contract  or  in  tort,*  and  in  special  and  summary  pro- 
ceedings,* and  to  a  default  taken  in  an  action  to  revive  a  judg- 
ment.*    The  princifJe  applies  to  all  issues  involved  in  the  con- 


claiming  under  a  void  order  bj  de- 
fault, rendered  in  the  divorce  pro- 
ceedings, assigning  the  land  to  her, 
is  not  changed  into  her  possession, 
under  her  dower  right,  by  the  death 
of  the  husband,  pending  the  running 
of  the  statute  of  limitations.  Jones 
V.  Thomas,  124  Mo.  586. 

The  Beoortl  of  a  Deflaiilt  conclusively 
establishes  the  fact,  and  its  verity  can- 
not be  impeached  by  extrinsic  evi- 
dence any  more  than  the  record  of  a 
judgment  entered  after  trial  of  issues. 
State  V.  Gilmore,  81  Me.  405 ;  State  v. 
Cobb,  71  Me.  198;  Com.  v.  Slocum, 
14  Gray  (Mass.)  397 ;  Com.  v.  Bail  of 
Gordon,  15  Pick.  (Mass.)  193. 

Amount. — The  plaintiff  cannot  bring 
a  second  action  for  the  remainder  of 
the  amount  due  where  he  has  taken  a 
judgment  by  default  for  less  than  he 
is  entitled  to  on  the  complaint.  Ewing 
V.  McNairy,  20  Ohio  St.  315. 

1.  Brown  v.  New  York,  66  N.  Y. 
385. 

In  Eqnlty. — ^The  rendition  of  a  de- 
cree by  default  debars  the  defendant 
from  setting  up  the  defense  of  an  ade- 
quate remedy  at  law.  Western  Elec- 
tric Mfg.  Co.  V.  Reedy,  66  Fed.  Rep. 
163. 

Action  for  Woik  and  Servloee. — A 
judgment  by  default  in  action  to  re- 
cover for  work,  labor,  and  services,  and 
for  materials  furnished,  is  a  bar  to  any 
action  by  the  defendant  for  damages 
because  of  defective  work  or  materials. 
Deane  v,  Loucks,  58  Hun  (N.  Y.)  555. 

In  iyectment. — So  a  judgment  by 
default  precludes  the  defendant  from 
setting  up  the  objection  that  an 
amended  complaint  in  ejectment  sets 
up  title  acquired  after  the  com- 
mencement of  the  suit.  Smith  v,  Bil- 
lett,  15  Cal.  23. 

2.  In  an  Action  of  Tort  against  a 
husband  and  wife  jointly,  a  judgment 
rendered  against  them  jointly  by  de- 
fault, followed  by  an  inquisition,  is  as 
effectual  as  a  verdict  upon  issues 
joined  and  a  judgment  rendered 
thereon.  Brown  v,  Kemper,  27  Md. 
672. 

Order  of  Oonrt. — Where  a  party  in 
court  allows  an  order  to  be  made  af- 
fecting his  rights,  without  opposition. 


he  is  estopped  from  making  a  motion 
to  rescind  such  order.  Towble  v. 
Walker,  4  Ohio  67. 

On  Renewal  of  Ezecntlon.  —  Where 
the  defendant  defaults  on  proceeding 
to  renew  an  execution  he  is  estopped 
from  objecting  that  the  original  execu- 
tion had  not  been  returned  to  the 
clerk  before  the  summons  to  renew 
was  issued.     Bull  v.  Rowe,  13  S.  Car. 

355- 

8.  Brownt;.  NewYork,66N.  Y.385. 

For  Nonpayment  of  Rent. — It  seems 
that  a  judgment  taken  by  default  in 
summary  proceedings  by  a  landlord 
for  nonpayment  of  rent  is  conclusive 
in  an  action  by  the  landlord  to  recover 
rent  as  to  the  existence  and  validity 
of  the  lease,  the  occupation  by  the  ten- 
ant, and  that  some  rent  is  due  and  un- 
paid; but  it  is  not  conclusive  as  to 
the  amount  of  rent  due,  although  it  is 
alleged  in  the  affidavit  upon  which 
the  proceedings  were  instituted.  Jar- 
vis  V,  Driggs,  69  N.  Y.  143;  Brown  v. 
New  York,  66  N.  Y.  385. 

♦.  Colborn  v.  Trimpey,  36  Pa.  St.  463. 

Judgment  of  Revlyal.  —  Where  a 
vendee  purchases  subject  to  the  lien  of  a 
judgment  against  his  vendor,  and  after 
the  lapse  of  more  than  five  years  from 
its  rendition  a  scire  facias  to  revive  is 
issued  which  is  served  on  the  vendee 
as  terre-tenant,  and  in  default  of  any 
defense  by  him  judgment  of  revival  is 
entered,  he  is  concluded  by  the  judg- 
ment, and  a  sheriff  *s  sale  under  an  ex- 
ecution issued  thereon  will  pass  the  title 
to  the  purchaser.  Colburn  v,  Trimpey, 
36  Pa.  St.  463. 

A  Surety  Who  Suffers  a  Default  on  a 
scire  facias  to  which  he  is  made  a 
party,  together  with  his  principal,  can- 
not afterwards  enjoin  the  judgment 
therein  on  the  ground  that  there  was 
an  understanding  between  his  princi- 
pal and  the  judgment  creditor  to  stay 
execution  upon  the  original  judgment. 
Parker  v.  Singer  Mfg.  Co.,  9  111.  App. 

383- 

Scire  Facias. — A  judgment  was  en- 
tered on  the  23d  of  January,  185 1.  A 
scire  facias  to  revive  was  issued  Au- 
gust 16,  1855,  and  served  on  the  terre- 
tenants  (who  were  named),  but  re- 
turned **«i^/7"as  to  defendant,  and 
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troversy,*  but  not  to  issues  which  were  not  raised  in  the  plead- 
ings* nor  to  matters  which  might  have  been  decided  but  were 
not ;  •  and  the  default  confers  no  more  right  than  the  finding  of  a 
jury* 

i.  Available  Defense.— The  fact,  however,  that  a  defense 
available  in  the  first  action  was  not  interposed  does  not  preclude 
the  maintenance  of  the  defense  in  another  action  not  identical 
with  the  first,*  although  they  might  have  been  litigated.* 


on  the  7th  of  April,  1858,  an  alias  scire 
facias  was  sued  out,  which  was  served 
and  returned  as  before.  It  was  held 
that  the  alias  scire  facias  was  not  an 
abandonment  but  a  prosecution  of  the 
first  scire  facias  y  and  that  the  land  was 
bound  by  the  lien  of  the  original  judg- 
ment. Silverthorn  v.  Townsend,  37 
Pa.  St.  263. 

Ooastmetiaii  of  Statnte. — ^A  statute 
which  requires  the  prosecuting  attor- 
ney to  sue  out  a  scire  facias  against 
the  bail  where  default  Has  been  made 
in  criminal  cases,  even  if  applicable  to 
recognizances  before  justices,  does  not 
negative  or  preclude  the  right  to  pro- 
ceed by  action  on  the  bond.  State  f. 
Gorley,  2  Iowa  52. 

1.  Kittridge  v.  Stevens,  16  Cal.  381. 

Bobseqnent  Belief. — Where  a  trial 
judgment  by  default  has  been  entered 
as  for  the  amount  of  money  due  on  a 
note  g^ven  to  raise  funds  to  make  an 
advance  on  land  purchased,  a  decree 
for  the  enforcement  of  an  equitable 
lien  on  the  same  property  cannot  be 
had  in  the  same  action  after  expiration 
of  the  remedies  on  the  judgment,  as  all 
issues  in  the  controversy  are  merged 
in  the  judgment  by  default.  Kittridge 
V.  Stevens,  16  Cal.  381. 

a.  Adams  v.  Adams,  25  Minn.  72 ; 
Thoreson  v.  Minneapolis  Harvester 
Works,  29  Minn.  341. 

8.  Last  Chance  Min.  Co.  v,  Tyler 
Min.  Co.,  157  U.  S.  683. 

4.  Madison  County  f.  Smith,  95  111. 
334,  where  the  court  said  :  "All  know 
that  if  the  facts  found  by  a  jury  do  not 
authorize  a  recovery,  the  court  will  re- 
fuse to  enter  a  judgment ;  so,  in  this 
case,  if  the  facts  averred  in  the  petition 
do  not  authorize  the  relief  sought,  the 
judgment  must  be  reversed.** 

5.  Hewlett  t'.  Tarte,  9  W.  R.  368. 
1«  to  Defenae — But  where  a  party 

with  a  perfect  legal  defense  to  a  cause 
of  action  of  which  he  has  full  knowl- 
edge omits  to  set  it  up,  when  sued 
upon  such  cause  of  action  in  a  court  in 
which  the  defense  can  be  pleaded,  and 


suffers  judgment  by  default  to  be 
entered,  he  cannot  thereafter,  without 
showing  some  valid  excuse  for  such 
omission,  avail  himself  of  the  defense 
to  vacate  or  modify  the  judgment  or 
restrain  its  collection.  Watson  t'. 
Voorhees,  14  Kan.  328. 

Warranty. — ^The  recovery  of  a  judg- 
ment by  default  by  the  defendant 
(vendor)  against  the  plaintiff,  upon  a 
part  of  Uie  several  notes  given  for  the 
price  of  the  property,  is  not  an  adjudi- 
cation upon  the  issue  of  warranty  and 
breach  constituting  the  cause  of  action 
in  the  case,  and  does  not  bar  a  recovery. 
Thoreson  v.  Minneapolis  Harvester 
Works,  29  Minn.  341. 

On  FromlBsory  Note. — The  suffering 
of  a  judgment  by  default  in  an  action 
brought  upon  one  of  several  promis- 
sory notes  similarly  executed,  founded 
on  the  same  illegal  consideration,  does 
not  estop  the  defendant  from  setting 
up  the  illegality  in  another  action 
brought  upon  a  second  note,  at  least 
not  where  the  consideration  was  not 
stated  in  the  complaint  in  the  first 
action.    Adams  t.  Adams,  25  Minn.  72. 

6.  Cromwell  v.  Sac  County,  94  U.  S. 
356. 

Matter  Oontalned  In  Aniwer. — The 
plaintiff  is  not  required  to  present 
matter  properly  contained  in  the 
answer  of  the  defendant,  Parker  v, 
Roberts,  63  N.  H.  434,  and  where  the 
defendant  fails  to  have  it  presented  or 
considered  on  the  assessment  of  dam- 
ages it  is  not  barred  as  res  adjudicata 
by  the  judgment  rendered.  Parker 
V.  Roberts,  63  N.  H.  434;  Leddon  v. 
Tutop,  6  T.  R.  607. 

Goods  B<dd. — Where  a  judgment  for 
the  price  of  goods  sold  is  rendered 
upon  a  default,  the  amount  thereof 
being  fixed  by  agreement,  it  is  not  a 
bar  to  an  action  by  the  purchaser  for  a 
breach  of  warranty  for  the  quality  of 
the  goods.  Parker  f .  Roberts,  63  N* 
H.431. 

The  Deflnnlt  of  an  Banltable  Owner  im- 
pleaded   in    foreclosure    proceedings 
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c.  Counterclaim. — Where  the  defendant  abandons  a  counter- 
claim already  pleaded  and  introduces  no  evidence  thereunder  the 
counterclaim  is  not  res  adjudicatUy  and  a  separate  action  may  be 
brought  thereon,^  although  it  arises  out  of  the  same  cause  of 
action.* 

d.  Foreign  Judgments  by  Default. — The  rule  does  not  ap- 
ply  to  foreign  judgments,  although  taken  by  default.'  They  are 
merely /r/wtf /^^^^>  correct,  and  the  defendant  may  impeach  the 
justice  of  the  adjudication  or  show  that  it  was  unduly  or  irregu- 
larly obtained.* 

Judgment  of  Another  Btate. — And  under  the  constitution  and  laws  of 
the  United  States  a  judgment  by  default  rendered  in  one  state 
has  no  more  force  or  effect  in  a  sister  state  than  in  the  state  where 
rendered.* 

e.  In  State  and  Federal  Courts. — A  judgment  by  de- 
fault for  costs  rendered  in  a  state  court  after  reversal  of  the  original 
judgment  on  appeal  is  not  conclusive  as  a  bar  to  the  same  cause  of . 
action  in  the  federal  court,*  at  least  not  where  the  cause  of  action 
did  not  accrue  within  the  state.* 


brought  by  the  mortgagee  of  the 
holder  of  the  naked  legal  title,  in 
trust  to  convey,  does  not  preclude  him 
from  recovering  from  the  mortgagor, 
where  the  said  equitable  owner  was  in 
actual  possession  prior  to  the  giving 
of  the  mortgage  and  continuously  to 
the  sale,  and  where  he  had  not  assented 
to  the  mortgage  otherwise  than  by  de- 
fault. Baltimore,  etc.,  R.  Co.  v,  Ral- 
ston, 41  Ohio  St.  573. 

1.  Bascom  v.  Manning,  52  N.  H.  134 ; 
Bodurtha  v,  Phelon,  13  Gray  (Mass.) 


4x3;  Litch  V,  Clinch,  35  111.  App.  654; 
Anderson  v.  Rogge  (Tex 
1894),  28  S.  W.  Rep.  106. 


2.  Davenport  V.  Hubbard,  46  Vt.  200. 

By  Statute. — Where  a  statute  ex- 
pressly provides  that  if  any  defendant 
shall  neglect  or  refuse  to  set  oflP  any 
account  or  demand  he  has  against  the 
plaintiff,  such  defendant  shall  be  for- 
ever precluded  from  having  any  ac- 
tion against  the  plaintiff  to  recover 
the  same  or  any  part  thereof,  the 
rule  stated  in  the  text  does  not  apply. 
Serjeant  v.  Holmes,  3  Johns.  (N.  Y.) 
428. 

8.  Bimeler  v.  Dawson,  5  111.  536. 

In  Admiralty. — The  English  courts 
have  refused  to  recognize  a  judgment 
rendered  by  default  in  a  foreign  court 
as  res  adjudicata.  The  Delta,  i  Prob. 
Div.  393. 

4.  Bimeler  v.  Dawson,  5  111.  536. 

Preramptlon. — The  presumption  on 


appeal,  in  support  of  a  default  judg- 
ment, that  jurisdiction  was  had  of  the 
defendant  in  default,  where  the  record 
does  not  show  the  contrary,  does  not 
apply  to  a  foreign  judgment  attacked 
collaterally.  Where  the  record  on  the 
judgment  of  a  court  of  general  juris- 
diction shows  personal  service  on  the 
defendant  or  his  personal  appearance, 
the  record  is  conclusive.  But  where 
the  record  shows  neither  service  of 
process  nor  notice  to  the  defendant 
nor  appearance  by  him,  the  judgment 
is  a  nullity  when  attempted  to  be  en- 
forced in  another  state.  Bimeler  v, 
Dawson,  5  111.  541 ;  Hall  v.  Williams, 
6  Pick.  (Mass.)  232;  Shumway  v.  Still- 
man,  6  Wend.  (N.  Y.)  447. 

5.  Wilbur  v.  Abbot,  60  N.  H.40; 
Zepp  V.  Hager,  70  111.  223. 

6.  Gabrielson  v.  Waydell,  67  Fed. 
Rep.  343. 

7.  Gabrielson  v.  Waydell,  67  Fed. 
Rep.  343,  where  the  court  said :  "  The 
plaintin  brought  suit  in  the  courts  of 
the  state  for  the  same  injuries,  and  a 
judgment  in  his  favor  was  reversed  by 
the  Court  of  Appeals  as  not  maintain- 
able against  the  defendants.  Gabriel- 
son V.  Waydell,  135  N.  Y.  i.  A  judg- 
ment on  default  was  afterwards  taken 
by  the  defendants  in  the  court  below 
for  their  costs.  That  judgment  is  set 
up  and  relied  upon  here  as  a  bar  to 
this  suit,  or  a  conclusive  authority 
against  it,  with  the  statute  of  limita* 
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/.  On  Whom  Binding. — A  judgment  by  default  cannot  con- 
elude  persons  not  parties  or  privies  to  the  suit,  although  they  have 
a  common  interest  in  the  subject-matter.* 

^.  Judgment  against  Corporation. — A  judgment  by  de- 
fault against  a  corporation  is  as  conclusive  against  a  stockholder 
as  where  rendered  on  trial  of  issues.* 

A.  Effect  on  Codefendant. — Where  a  decree  by  default 
charges  an  indebtedness  upon  land  in  which  a  codefendant  not 
defaulted  is  interested,  such  codefendant  may  show  that  the  decree 
is  not  authorized.^ 

/.  Legality  of  Claim. — The  default  judgment  admits,  for  the 
purpose  of  the  action,  the  legality  of  the  demand  or  claim  in  suit,* 
but  it  does  not  make  the  allegations  of  the  declaration  or  com- 
plaint evidence  in  an  action  upon  a  different  claim.* 


tions  of  the  state.  That  the  judgment 
is  not  a  conclusive  bar  is  clear,  for  it 
was  for  costs  only  on  default  and  not 
upon  the  merits.  Not  being  conclusive 
as  a  bar,  as  the  cause  of  action  did  not 
accrue  within  the  state,  it  can  be  noth- 
ing more  than  an  authority  of  a  high 
court  entitled  to  great  respect." 

1.  Brewis  v.  Lawson,  76  Va.  36; 
Daingerfield  v.  Smith,  83  Va.  81 ; 
Harshman  v,  Knox  County,  122  U.  S. 
313;  Hale  V.  Finch,  104  U.  S.  261; 
Brooklyn  City,  etc.,  R.  Co.  v.  National 
Bank  of  the  Republic,  102  U.  S.  14; 
Wood  V.  Davis,  7  Cranch  (U.  S.)  27X. 

JndmBMnt  against  Heirs  Not  Binding  on 
De¥lae«8. — In  Vir^nia  a  judgment  by 
•default  against  heirs,  in  an  action  to  en- 
force payment  of  debts  against  an  es- 
tate, does  not  conclude  the  devisees, 
where  not  parties,  and  is  not  evidence 
against  them  in  an  action  to  subject  the 
decedent's  real  estate;  and  Code  Va. 
1873,  c.  127,  ^  3,  does  not  alter  the 
rule.     Brewis  v,  Lawson,  76  Va.  36. 

Action  to  Sot  Asldo  I>eed.— Where  a 
grantor  of  real  estate  is  joined  with 
the  grantees,  in  a  warranty  deed,  in  an 
action  to  set  aside  the  title  he  pur- 
ported to  have,  the  grantor  may  de- 
fend, although  the  grantees  make  de- 
fault. Bausman  v.  Bads,  46  Minn.  148. 

In  ForodoBore  ProcoodingB. — A  judg- 
ment by  default  in  foreclosure  pro- 
ceedings only  affects  the  interests  of 
those  incumbrancers  subsequent  to  the 
mortgage.  Vandenburgh  v.  New  York, 
57  N.  Y.  Super.  Ct.  323,  holding  that 
the  rights  of  parties  who  claim  in 
priority,  or  in  hostility,  to  the  mort- 
-gagor  cannot  be  litigated. 

2.  Nichols  V.  Stevens,  123  Mo.  96. 
In  mnoml,  in  the  absence  of  fraud 


or  collusion,  a  judgment  against  a 
corporation  is  conclusive  evidence  of 
the  liability  of  a  stockholder  in  a  pro- 
ceeding against  the  latter  under  the 
statute  to  enforce,  by  execution,  pay- 
ment of  the  remainder  due  and  unpaid 
on  his  stock  subscription.  Rev.  Stat. 
1889,  kk  35171  7382 ;  Nichols  v,  Stevens, 
123  Mo.  96. 

3.  Broghill  v.  Lash,  3  Greene 
(Iowa)  357. 

Dofenso  AlDMtlng  Codefendant. — Where 
a  judgment  by  default  has  been  taken 
against  A,  B,  another  codefendant, 
cannot  legally  set  up  a  defense  to  the 
action  affecting  only  A.  Hungerford 
V,  Fay,  51  Mo.  106. 

Deoree  for  Defldenoy  on  Foreolosnre  — 
The  fact  that  a  decree  of  foreclosure 
has  been  entered  by  default  against 
the  assignee  of  a  mortgagor  does  not 
preclude  the  mortgagor  from  contest- 
ing on  appeal  the  validity  of  the  de- 
cree on  the  merits.  McCabe  v.  Farns- 
worth,  27  Mich.  52. 

Prior  Incumbrancer  In  Foreclosure. — 
Where  a  prior  incumbrancer,  made  a 
party  defendant  to  an  action  to  fore- 
close a  mortgage  by  a  mortgagee, 
made  default,  and  his  rights  were  fore- 
closed and  the  property  sold  to  a  bona 
fide  purchaser,  it  was  held  that  after 
three  years  had  passed  the  prior  in- 
cumbrancer could  not,  on  then  dis- 
covering the  facts,  have  the  title  of  the 
bona  fide  purchaser  set  aside,  but  that 
he  might  establish  a  lien  on  the  fund 
recovered  by  the  sale  in  the  hands  of 
the  original  mortgagee.  Hamlin  v, 
McCahill,  Clarke  Ch.  (N.  Y.)  249. 

4.  Cromwell  v.  Sac  County, 94  U.  S. 
356. 

5.  Cromwell  v.  Sac  County,  94  U.  S. 
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6.  Effect  en  Collateral  Attack—^.  In  General. — ^There  is  a  vital 
distinction  between  the  effect  of  a  default  and  judgment  thereon 
on  collateral  and  on  direct  attack.* 

Irregularities  CnrecU — On  collateral  attack  the  court  is  confined  to 
the  inspection  of  the  record  of  the  judgment  by  default  *  which 
cannot  be  attacked  for  any  irregularity  that  is  not  apparent  or 
that  does  not  render  the  judgment  absolutely  void  on  its  face.* 


356,  where  the  court  said:  **The 
declaration  may  contain  diflPerent 
statements  of  the  cause  of  action  in 
different  counts.  It  could  hardly  be 
pretended  that  a  judgment  by  default 
in  such  a  case  would  make  the  several 
statements  evidence  in  any  other  pro- 
ceeding.** 

1.  Collateral  Attack. — A  proceeding 
to  set  aside  a  sheriff's  deed  made  pur- 
suant to  a  decree  is  a  collateral  pro- 
ceeding in  which  the  sufficiency  of  no- 
tice cannot  be  questioned.  Fanning 
V.  Krapfl,  68  Iowa  244. 

Direct  Attack. — In  an  action  on  a 
judgment  sought  to  be  made  the  basis 
of  a  new  recovery,  the  denial  of  the 
defendant  by  proper  answer  that  he 
had  notice  of  the  proceeding  in  which 
the  default  judgment  was  entered  is  a 
direct  attack  on  the*  judgment.  Clark 
V.  Little,  41  Iowa  497. 

In  Early  Caaee  the  distinction  be- 
tween collateral  and  direct  attack  ap- 
pears to  have  been  confused.  Thus, 
in  Aldrich  v.  Kinney,  4  Conn.  380,  in 
an  action  on  a  judgment  rendered  in 
another  state,  evidence  on  the  part  of 
the  defendant  that  he  had  no  legal 
notice  of  the  suit  and  did  not  appear 
was  held  to  be  admissible,  although 
the  record  of  such  judgment  stated 
that  the  defendant  appeared  by  his 
attorney.  On  the  other  hand,  in  Doug- 
lass V.  Wickwire,  19  Conn.  4JB9,  where 
the  record  of  a  justice  of  the  peace, 
in  a  criminal  proceeding  of  which  he 
had  cognizance,  stated  that  the  defend- 
ant was  called  and  made  default  of 
appearance,  and  the  defendant  in  a 
subsequent  suit  offered  testimony  to 
prove  that  he  in  fact  appeared  at  the 
time  and  place  appointed  and  then 
temporarily  withdrew  by  the  permis- 
sion and  at  the  request  of  the  jusfice, 
the  evidence  was  held  not  admissible. 

Presumption  as  to  Heading.  —  Upon 
collateral  attack  the  presumption  will 
be  made  that  the  facts  properly  pleaded 
in  the  declaration  authorized  the  trial 
court  to  render  the  judgment  by  de- 
fault   Cutright  V,  Stanford,  81  111.  240, 


where  the  court  said :  "All  the  facts 
necessary  to  establish  a  cause  of  action 
against  the  estate  of  Cutright  must 
have  appeared  to  the  court  before  a 
judgment  could  be  rendered,  and  we 
must  presume  they  did  so  appear." 

2.  Sharp  v.  Daugney,  33  Cal.  505; 
Ballinger  v,  Tarbell,  16  Iowa  491 ; 
Bonsall  v.  Isett,  14  Iowa  309;  Cooper 
V.  Sunderland,  3  Iowa  114;  Morrow  r. 
Weed,  4  Iowa  77;  Boker  v,  Chapline, 
12  Iowa  204;  Torrans  v.  Hicks,  32 
Mich.  307. 

Instance  of  Sufficient  Record. — In  an 
action  of  debt  upon  an  appeal  bond, 
where  it  was  objected  that  the  rec- 
ord did  not  show  jurisdiction  of 
the  defendant,  it  was  held  that  where, 
on  inspection  of  the  record,  the  judg- 
ment appeared  to  have  been  entered 
against  the  **  defendant,"  there  was  no. 
error,  as  the  term  could  only  be  ap- 
plied to  the  defendant  in  court.  Ste- 
phens V.  Sweeney,  7  111.  375. 

8.  Drake  v.  Duvenick,  45  Cal.  466; 
Keybers  v,  McComber,  67  Cal.  399; 
Bx  p.  Sternes,  77  Cal.  163 ;  Ex  /.  Ah 
Men,  77  Cal.  201. 

Affirmative  Irregularity. — In  Reily  v, 
Lancaster,  39  Cal.  354,  it  was  held  that 
where,  in  an  action  to  recoVer  real 
estate,  the  judgment  by  default  recites 
due  service  on  all  the  defendants,  the 
judgment  cannot  be  impeached  for  ir- 
regularity in  service,  although  it  ap- 
pears that  the  name  of  one  of  the 
owners  was  omitted  in  the  published 
summons. 

Premature  Entry. — A  decree  or  judg- 
ment entered  by  default  cannot  be 
attacked  collaterally  because  prema- 
turely entered.  Alderson  v.  Bell,  9, 
Cal.  321. 

Amount. — Nor  can  the  judgment  be 
collaterally  attacked  because  excessive 
in  amount.    Corey  v.  Gale,  13  Vt.  645. 

Unautliorlsed  Appearance  of  Attorney. 
— Nor  because  rendered  on  the  appear- 
ance of  an  attorney  unauthorized  by 
the  defendant.  Cochran  v.  Thomas 
(Mo.  1895),  33  S.  W.  Rep.  6. 

Suit  on  Judgment  by  Default. — Ther 
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fintry  try  COerk. — And  where  the  judgment  by  default  is  regularly 
entered  by  the  clerk,  in  compliance  with  a  statutory  authority,  the 
same  principle  obtains.* 

Jnrifdiction  of  Penon. — On  collateral  attack  the  recital  in  a  judg- 
ment by  default  that  service  by  publication  has  been  properly 
made  is  sufficient  to  show  that  the  trial  court  had  jurisdiction  of 
the  person  of  the  defendant.* 

*.  Omissions  in  Record. — And  the  omission  from  a  judg- 
ment roll  of  any  of  the  papers  constituting  legal  service  does  not 
affect  its  validity,*  and  their  absence  from  the  record  does  not 


mere  fact  that,  in  a  suit  on  a  judg- 
ment rendered  by  default,  the  de- 
fendant, who  was  not  served  and  who 
did  not  api>ear  in  the  original  suit, 
may  introduce  any  defense  he  might 
have  made  to  the  original  judgment, 
does  not  render  the  judgment  by  de- 
fault a  nullity.  Lapham  v.  Briggs,  27 
Vt.  27. 

But  a  judgment  by  default  rendered 
in  a  court  of  general  jurisdiction  is 
admissible  in  evidence  in  a  suit  which 
seeks  to  enforce  the  demand  as  a  lien 
on  land  in  the  purchase  of  which  the 
debt  was  created,  although  the  record 
does  not  show  the  service  of  process, 
as  the  objection  on  that  ground  is  on 
collateral  attack,  and  the  presumption 
is  that  the  court  had  acquired  juris- 
diction.    Weaver   v.  Brown,  87   Ala. 

533- 

In  Oregon  the  failure  to  serve  upon 
the  defendant  a  certified  copy  of  the 
complaint,  as  required  by  statute,  can- 
not be  raised  on  collateral  attack. 
Munch  V,  McLaren,  9  Wash.  676. 

Piopearty  In  State. — A  judgment  by 
default  against  a  nonresident  served 
by  publication,  leaving  property  in  the 
state,  is  conclusive,  on  a  collateral  pro- 
ceeding on  the  question  whether  the 
defendant  had  property  in  the  state,  to 
vest  the  court  with  jurisdiction.  Stone 
V.  Myers,  9  Minn.  303. 

1.    Kipp  V.  Fullerton,  4  Minn.  473. 

a.  California. — People  v,  Harrison, 
84  Cal.  607;  Sharp  v.  Brunnings,  35 
Cal.  533 ;  Alderson  v.  Bell,  9  Cal.  315 ; 
Eitel  V,  Foote,  39  Cal.  440;  McCauley 
V,  Fulton,  44  Cal.  361 ;  Hahn  v.  Kelly, 
34 Cal.  403 ;  Vassault  v,  Austin,  36  Cal. 
695;  Quiver  v.  Porter,  37  Cal.  462; 
Moore  v.  Martin,  38  Cal.  436;  Reeve 
V.  Kennedy,  43  Cal.  643;  McCoy  v. 
Van  Ness,  98  Cal.  675;  Crim  v.  Kes- 
sing,  89  CaJ.  485;  Meredith  v,  Santa 
Clara  Min.  Assoc,  60  Cal.  621. 

niimns, — Matthews  v,  Hoff,  113  111. 
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90;  Russell  V.  Baptist  Theological 
Union,  73  111.  337. 

Iowa, — Bunce  v,  Bunce,  59  Iowa  533 ; 
Dougherty  v,  McManus,  36  Iowa  657 ; 
Woodbury  v.  Mag^re,  42  Iowa  342; 
Farmers*  Ins.  Co.  v,  Highsmith,  44 
Iowa  333 ;  Stanley  v.  Noble,  59  Iowa 
666;  Gregg  v.  Thompson,  17  Iowa  107 ; 
Woodbury  v,  Mag^ire,  42  Iowa  339. 

Tenas. — ^Treadway  v,  Eastbum,  57 
Tex.  209. 

See  article  Dscrbss,  vol.  5,  p.  977. 

Superior  Court  of  Ban  Franciaoo. — It 
was  held  that  a  judgment  of  the  Su- 
perior Court  of  the  city  of  San  Fran- 
cisco, reciting  that  the  defendant  had 
been  regularly  served  with  process  and 
had  failed  to  appear,  and  that  his  de- 
fault had  been  duly  entered,  was  suffi- 
cient to  show  jurisdiction  of  the  de- 
fendant on  collateral  attack.  Vassault 
V,  Austin,  36  Cal.  691. 

8.  California. — People  v.  Harrison, 
84  Cal.  607 ;  Quivey  v.  Baker,  37  Cal. 
465;  People  V,  Blake,  8a  Cal.  611; 
Peck  V.  Strauss,  33  Cal.  678. 

Illinois. — Timmerman  v.  Phelps,  27 
111.  496. 

Iowa.  —  Mooney  v.  Maas,  22  Iowa 
381 ;  Hale  v.  First  Nat  Bank,  50  Iowa 
642. 

Indiana.  —  Oppenheim  v.  Pitts- 
burgh, etc.,  R.  Co.,  85  Ind.  471; 
Brown  v.  Goble,  97  Ind.  89;  Muncey 
V.  Joest,  74  Ind.  409;  McAlpine  v. 
Sweetser,  76  Ind.  78;  Hume  r.  Con- 
duitt,  76  Ind.  598;  Stout  v.  Woods,  79 
Ind.  108;  Mulliken  v.  Bloomington, 
72  Ind.  161;  Porter  v.  Stout,  73  Ind. 
3 ;  Lawrence  County  v.  Hall,  70  Ind. 
469;  Miller  v.  Porter,  71  Ind.  521. 

Kansas. — Shippen  v.  Kimball,  47 
Kan.  173. 

AffldaTlt.— The  affidavit  required  on 
application  for  an  order  of  publica- 
tion, and  the  order  of  publication 
made  thereon,  are  not,  unless  the  stat- 
ute expressly  so  requires,  a  part  of  the 
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invalidate  the  judgment,*  nor  is  the  judgment  void  where  irregu- 
larity affirmatively  appears  not  sufficient  to  show  a  complete  lack 
of  jurisdiction.* 

c.  Silence  of  Entire  RECORD.—And  the  same  rule  applies 
although  the  entire  record  is  silent  on  the  question  of  service. 
The  presumption  of  regularity  will  in  that  case  be  held  to  establish 
it  conclusively,^  as  also  where  there  is  an  irregularity  not  of  such  a 


judgment  roll  on  appeal  from  a  judg- 
ment by  default.  Sichler  v.  Look,  93 
Cal.  600;  Hahn  v.  Kelly,  34  Cal.  391 ; 
McCauleyr.  Fulton,  44  Cal. 355;  Peo- 
ple V.  Temple,  X03  Cal.  447. 

Untrue  Affidavit. — So  a  judgment 
by  default  cannot  be  attacked  in  a  col- 
lateral proceeding  on  the  ground  that 
the  afudavit  for  publication  was  un- 
true.    Ogden  V,  Walters,  12  Kan.  282. 

Defects  In  BunmonB. — Where  a  sum- 
mons is,  by  clerical  error,  made  return- 
able to  a  past  date,  and  the  name 
signed  to  the  return  thereon  is  that  of 
a  deputy,  the  names  of  both  sheriflF 
and  deputy  being  required  by  statute, 
the  errors  are  mere  irregularities  and 
cannot  be  raised  on  collateral  attack. 
Kelly  V.  Harrison,  69  Miss.  856. 

1.  Sichler  v.  Look,  93  Cal.  600. 

Bow  Brought  ap. — They  should  prop- 
erly be  brought  up  by  a  bill  of  excep- 
tions.   Sichler  v.  Look,  93  Cal.  600. 

Construotlye  Servloe.— It  makes  no 
difference  whether  the  defective  serv- 
ice is  constructive  or  personal. 
Mitchell  V.  Aten,  37  Kan.  33. 

Defective  Aflldaylfe. — So,  on  collateral 
attack,  a  record  showing  some  service 
will  be  valid  although  facts  enough 
are  not  affirmatively  shown  to  consti- 
tute it  a  service  according  to  statute ; 
as,  for  instance,  an  affidavit  showing 
service  **on  the  defendant,  Thomas 
Dorland,"  and  not  stating  that  it  was 
**  personally"  served  upon  him,  as  the 
statute  requires.  Drake  v.  Duvenick, 
45  Cal.  455. 

Where  it  was  argued  that  an  affi- 
davit was  incomplete  on  the  question 
of  diligence,  it  was  held  that  it  should 
not  only  follow  the  language  of  the 
statute,  but  should  set  forth  the  evi- 
dence from  which  diligence  can  be  in- 
ferred, and  where  the  evidence,  al- 
though not  conclusive,  is  such  that  the 
judge  might  have  been  satisfied  from  it, 
the  showing  will  be  sufficient  on  a  col- 
lateral attack.  Ligare  v.  California 
Southern  R.  Co.,  76  Cal.  610. 

Retum  Not  Doted. — So  a  failure  to 
incorporate  the  date  of  service  in  the 


return  will  not  invalidate  a  judgment 
by  default  on  collateral  attack.  Wil- 
son T/.  Call,  49  Iowa  463. 

Defective  Order  of  Publication. — And 
an  irregularity  in  an  order  for  publica- 
tion failing  to  specify  that  a  copy  of 
the  complaint  and  summons  should  be 
deposited  "forthwith,"  as  provided  by 
section  413  of  Code  Civ.  Pro.  Cal.,  was 
held  not  ground  for  avoiding  the  judg- 
ment on  collateral  attack.  Anderson  v. 
Goff,  72  Cal.  65. 

Actual  Personal  Service. — Where  there 
is  actual  personal  service  of  summons 
on  the  defendant  and  he  fails  to  appear 
and  object,  the  judgment  by  default 
rendered  thereon  is  not  open  to  col- 
lateral attack.  Gandy  z\  Jolly,  35 
Neb.  711. 

Where  the  Person  In  Default  Was  a 
mnor. — It  was  said,  in  Shawhan?;.  Lof- 
fer,  24  Iowa  226,  and  quoted  with  ap- 
proval in  Bunce  v,  Bunce,  59  Iowa 
534 :  **  If  it  appears  that  there  was  a  no- 
tice, though  it  be  defective,  or  the 
service  thereof  be  imperfect,  neither 
in  strict  compliance  with  the  directions 
of  the  statute,  and  the  court  deter- 
mined in  favor  of  the  sufficiency  of 
such  notice  and  service,  which  is  shown 
upon  the  record,  even  though  such  de- 
termination was  erroneous,  the  judg- 
ment of  the  court  will  not  be  held  void 
in  a  collateral  proceeding." 

2.  Peck  V.  Strauss,  33  Cal.  678;  En- 
treken  v.  Howard,  16  Kan.  551 ;  Og- 
den V,  Walters,  12  Kan.  282;  Carey  v. 
Reeves,  32  Kan.  718. 

Rule  Quallfled  In  Missouri. — But  on 
collateral  attack  the  recitals  of  the 
judgment  that  due  service  has  been 
had  are  held,  in  Missouri,  not  of  them- 
selves conclusive.  Laney  v,  Garbee, 
105  Mo.  355.  And  the  defendant  may 
show  from  the  whole  record  that  proper 
service  to  authorize  the  judgment  was 
not  had.  Laney  v.  Garbee,  105  Mo. 
355 ;  Cloud  V.  Pierce  City,  86  Mo.  358; 
Raley  v.  Guinn,  76  Mo.  263;  Adams 
V.  Cowles,  95  Mo.  501;  Milner  v. 
Shipley,  94  Mo.  106. 

8.  Muscatine  Turn  Verein  v.  Funck, 
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character  as  to  show  affirmatively  void  service,  although  there  are 
no  recitals  of  service.* 

d.  Where  the  Record  Shows  the  Judgment  Void — ^in 
General. — When  the  record  shows  affirmatively  that  the  plain- 
tiff did  not  appear  or  was  not  properly  served,  the  judgment  or 
decree  is  void  and  the  recitals  will  not  validate  it,*  as  where  the 
findings  establish  the  fact  that  there  was  no  service  of  summons 
or  authorized  appearance  by  the  defendant,*  or  where  the  adverse 
party  admits  the  facts  showing  the  judgment  to  be  void  or  al- 
lows them  to  be  established  without  opposition ;  in  which  case 
the  judgment  will  be  held  void  even  on  collateral  attack.* 

Toid  on  Its  Faee. — If  the  record  is  void  on  its  face  it  may  be  at- 
tacked, although  in  a  collateral  proceeding.*     But  the  court  can- 


i8  Iowa  469;  Wise  v.  Loring,  54  Mo. 
App.  262 ;  Huxley  v,  Harrold,  62  Mo. 
516;  Cloud  T'.  Pierce  City,  86  Mo.  366; 
McClanahan  v.  West,  100  Mo.  309. 

Ckmtra  In  OaUfionila. — In  Quivey  v. 
Porter,  37  Cal.  461,  it  was  held,  guot- 
ing  Hahn  v.  Kelly,  34  Cal.  391,  that 
where  the  entire  record  is  silent  as 
to  service  upon  a  defendant  against 
whom  a  judgment  has  been  rendered 
by  default,  mere  is  a  want  of  jurisdic- 
tion apparent  upon  the  face  of  the 
record. 

1.  Ballinger  v.  Tarbell,  16  Iowa 
491;  Cooper  V,  Sunderland,  3  Iowa 
114;  Harrington  v,  WoflFord,  46  Miss. 
31 ;  Thompson  v.  Tolmie,  2  Pet.  (U. 
S.)  157; Isaacs  v.  Price,2Din.  (U.  S.) 
347. 

S.  California. — Rowley  v,  Howard, 
23  ,Cal.  401 ;  People  v.  Harrison,  84 
Cal.  607. 

Delaware, — Frankel  v,  Satterfield, 
9  Houst.  (Del.)  201. 

Indiana,  —  Hume  v,  Conduitt,  76 
Ind.  598 ;  McAlpine  v.  Sweetser,  76  Ind. 
78;  Muncey  v,  Joest,  74  Ind.  409. 

Iowa. — Boker  v.  Chapline,  12  Iowa 
204;  Pollard  V.  Baldwin,  22  Iowa  328. 

Kansas.  —  Thorn  v,  Salmonson,  37 
Kan.  441;  Litowich  v.  Litowich,  19 
Kan.   451 ;   Mast  in  v.  Gray,  19  Kan. 

458. 

Afassachuseits. — Hendrick  v.  Whit- 
temore,  105  Mass.  23. 

New  Tork. — Lazier  v.  Westcott,  26 
N.  Y.  146. 

Tennessee. — West  v.  Williamson,  i 
Swan  (Tenn.)  277;  Glover  v.  Holman, 
3  Heisk.  (Tenn.)  519. 

Betnm  BadlcaUy  D«f(BCtt7e.— The  re- 
turn of  the  sheriff  may,  where  radi- 
cally defective,  be  used  to  rebut  the 
presumptions  arising  from  recitals  of 
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service  contained  in  other  portions  of 
the  record.  Cloud  v.  Pierce  City,  86 
Mo.  558.  Where  the  return  of  the  serv- 
ice of  summons  was  signed  **  Elijah  T. 
Cole,  D.  S."  the  judgment  by  default 
was  reversed,  since  service  could  only 
be  had  in  the  name  of  the  sheriff. 
Rowley  v,  Howard,  23  Cal.  401. 

Judgment  Boll  Deflsotlve. — So,  where 
the  statute  expressly  declares  what 
shall  constitute  proof  of  service  by 
publication,  and  that  it  shall  be  em- 
bodied in  the  iudgment  roll,  the  omis- 
sion of  the  required  documents,  etc., 
in  the  judgment  roll  shows  a  want 
of  jurisdiction,  apparent  on  the  face 
of  the  record,  and  renders  the  judg- 
ment by  default  void,  even  on  collat- 
eral attack.  Hyde  v.  Redding,  74  Cal. 
501,  citing  People  v.  Greene,  74.  Cal. 
400,  where  the  judgment  roll  failed  to 
contain  any  sufficient  affidavit  of  pub- 
lication as  required  by  statute  to  be 
embodied  therein  on  entry  of  judg- 
ment by  default. 

8.  Hill  V.  City  Cab,  etc.,  Co.,  79 
Cal.  191. 

4.  Hill  V.  City  Cab,  etc.,  Co.,  79 
Cal.  191,  where  the  findings  estab- 
lished the  fact  that  there  was  no  serv- 
ice of  summons  upon,  or  authorized 
appearance  by,  the  defendant,  but 
none  of  the  evidence  was  brought  up 
and  the  question  did  not  appear  to 
have  been  raised  by  exception  or  de- 
murrer or  in  any  other  way. 

5.  Hill  V,  City  Cab,  etc.,  Co.,  79 
Cal.  190;  Carpentier  v.  Oakland,  30 
Cal.  439;  Hodgdon  v.  Southern  Pac. 
R.  Co.,  75  Cal.  648;  Joyce  v.  McAvoy, 
31  Cal.  274;  Breeze  v.  Ayres,  49  Cal. 
208;  Robbv.  Robb,  6  Cal.  21;  Mar- 
shall V.  Shafter,  32  Cal.  177;  Chase  v. 
Christianson,  41  Cal.  253 ;  Morrison  v. 
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not  draw  the  conclusion  that  the  judgment  by  default  is  void 
from  its  mere  entry.  The  fact  must  be  shown  from  the  whole 
record.* 

e.  Judgments  of  Courts  of  Inferior  Jurisdiction. — A 
domestic  judgment  rendered  by  a  court  of  inferior  jurisdiction  is 
not  open  to  collateral  attack  when  the  facts  requisite  to  confer 
jurisdiction  of  the  person  appear  affirmatively  upon  the  iace  of 
the  proceeding  *  but  if  the  facts  do  not  so  appear,  it  may  be 
attacked  collaterally.^ 

/.  Foreign  Judgments  by  Default.— The  general  rule  which 
protects  judgments  by  default  from  collateral  attack  does  not  ap- 
ply to  foreign  judgments  or  decrees  rendered  by  default,  although 
the  recitals  therein  set  up  jurisdiction,*  and  in  an  action  on  such 
a  judgment  the  defendant  may  show  that  no  service  was  had,*  or 
that  the  appearance  of  the  attorney  in  the  action  in  which  judg- 
ment was  rendered  was  unauthorized.^  It  is  not  necessary  for 
him  to  resort  for  a  remedy  to  the  jurisdiction  wherein  the  judg- 


Dapman,  3  Cal.  255 ;  Lurvey  v.  Wells, 
4  Cal.  106;  Shaw  v.  McGregor,  8  Cal. 
521 ;  Campbell  v.  Brown,  6  How. 
(Miss.)  106. 

1.  Howard  v,  Thornton,  50  Mo.  291, 
where  the  court  said  :  "When  a  judg- 
ment is  attacked  for  want  of  notice, 
how  can  the  court  determine  by  the 
mere  inspection  of  the  entry  whether 
the  defendant  had  been  served  with  a 
summons  ?  If,  in  point  of  fact,  the  de- 
fendant was  actually  served  with  a 
summons,  the  court  had  jurisdiction 
over  his  person,  and  could  proceed 
to  render  a  personal  judgment  against 
him.  The  recitals  in  the  sheriff's  deed 
were  prima  facie  evidence  of  a  valid 
judgment,  and  this  could  not  be  over- 
thrown without  producing  the  whole 
record  or  a  transcript  of  it,  or,  in  case 
any  part  of  it  was  lost,  by  parol  evidence 
of  the  lost  parts.  Simple  extracts  from 
the  record  are  not  admissible  for  this 
purpose.  Philipson  v.  Bates,  2  Mo. 
116;  Peake's  Ev.  30-43;  Ravenscroft 
V,  Giboney,  2  Mo.  i.  If  the  whole 
record  taken  together  does  not  show 
that  the  court  had  jurisdiction  over 
the  defendant,  then  the  judgment 
would  be  a  nullity." 

2.  Wise  V,  Loring,  54  Mo.  App.262; 
Karnes  v,  Alexander,  92  Mo.  660;  Jef- 
fries V,  Wright,  51  Mo.  215;  Fulkerson 
V.  Davenport,  70  Mo.  541;  Baker  v. 
Baker,  70  Mo.  136. 

In  Callfomia  all  courts  of  record  in 
the  state  are  held  to  be  courts  of  su- 
perior jurisdiction.  McCauley  v»  Ful- 
ton, 44  Cal.  361 ;  Hahn  v,  Kelly,  34 


Cal.  402;  Truman  v.  Robinson,  44 
Cal.  623. 

In  Indiana  the  general  rule  applies  to 
cases  begun  before  a  justice  of  the 
peace.  *'In  deciding  upon  the  suffi- 
ciency of  the  service  of  Uie  writ,"  said 
the  court,  "the  justice  determined  a 
fact  essential  to  jurisdiction,  and  this 
decision  cannot  be  overthrown  upon  a 
collateral  attack."  Hume  v,  Conduitt, 
76  Ind.  601. 

BMltal  in  Judgment  of  Jostloe.— A  re- 
cital in  the  judgment  by  default  ren- 
dered by  a  justice  of  the  peace,  **  now 
comes  the  plaintiff,  by  his  attorney,  and 
the  defendant  in  proper  person,"  was 
held  sufficient  on  collateral  attack, 
although  the  judgment  roll  contained 
no  other  proof  of  service.  Moore  v. 
Martin,  38  Cal.  428. 

In  Oregon  it  is  held  that  where  a 
complaint  as  filed  in  a  justice's  court 
may  have  been  subject  to  a  demurrer, 
it  does  not  follow  that  a  judgment 
entered  thereon  is  void.  "  If  the  ob- 
ject of  the  plaintiff  can  be  ascertained 
from  the  allegations  of  his  complaint, 
and  the  court  has  power  to  grant  the 
relief  demanded  and  jurisdiction  of 
the  parties,  the  judgment  is  not  vul- 
nerable to  a  collater^  attack,  although 
the  complaint  may  in  fact  be  bad  in 
substance.  Berry  v.  King,  15  Oregon 
165;"  North  Pacific  Cycle  Co.  v. 
Thomas,  26  Oregon  381. 

8.  Cardwell  v,  Sabichi,  59  Cal.  493. 

4.  Wise  V,  Loring,  54  Mo.  App.  262. 

5.  Bradley  v.  Welch,  100  Mo.  258. 

6.  Bradley  v.  Welch,  100  Mo.  358. 
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ment  was  rendered,*  and  in  the  case  last  mentioned  relief  will  be 
granted  without  regard  to  the  responsibility  of  the  attorney.* 

ZVnL  Applicatioh  fob  Beusf  fbox  Defaults— 1.  Power  of 
the  Court — ^InlLerent  Power. — The  authority  to  relieve  a  party  in 
default  is  inherent  in  all  courts  of  record  exercising  a  general 
jurisdiction,*  and  does  not  depend  on  the  statute  unless  expressly 
regulated  thereby.* 

Infvior  TribnnalB. — But  where  the  court  is  of  special  or  limited 
jurisdiction  it  cannot  be  exercised  unless  conferred  by  statute.* 

2.  In  What  Court  Belief  to  be  Sought — a.  The  Court  Render- 
ing Judgment. — The  application  must  be  made  to  the  same 
court  where  the  judgment  by  default  was  taken.* 

i.  At  Chambers. — Under  the  code  procedure  a  motion  to  set 


1.  Bradley  v.  Welch,  xoo  Mo.  258; 
Marx  V.  Fore,  51  Mo.  69;  Eager  v. 
Storer,  59  Mo.  87;  Barlow  v.  Steel, 
65  Mo.  619;  Napton  v.  Leaton,  71 
Mo.  367. 

Jadgmant  of  United  States  Courts. — On 
collateral  attack  in  a  state  court,  a  judg- 
ment by  default  rendered  by  a  United 
Slates  Circuit  Court  upon  a  marshals 
return,-  showing  a  defective  service 
of  the  writ  upon  defendant,  cannot  be 
treated  as  a  nullity,  although  it  is 
reversible  on  error  in  a  direct  proceed- 
ing.    Byers  v.  Fowler,  12  Ark.  218. 

a.  Bradley  v.  Welch,  100  Mo.  258; 
Harsher  v.  Blackmarr,  20  Iowa  161 ; 
Critchfield  v.  Porter,  3  Ohio  519;  Bun- 
ton  V.  LA-ford,  37  N.  H.  512,  75  Am. 
Dec.  140;  Bayley  v.  Buckland,  i 
Exch.  I. 

S.  Kiefer  v.  Grand  Trunk  R.  Co. 
(Supreme  Ct),  28  N.  Y.  St.  Rep.  474; 
Allen  t/.  Ackley,  4  How.  Pr.  (N.  Y. 
Supreme  Ct.)  5;  Macomber  v.  New 
York,  17  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
41;  Adams  v.  Howard,  14  Vt.  158; 
Mosseaux  v.  Brigham,  19  Vt.  457. 

In  Vennont  a  county  court  has  juris- 
diction over  a  motion  or  petition  to 
set  aside  a  judgment  rendered  by  de- 
fault before  such  a  court,  notwith- 
standing the  statute  carrying  petitions 
for  new  trials  to  the  Supreme  Court. 
Scott  V.  Stewart,  5  Vt.  57. 

The  Netnraska  Ctoonty  Oonrt,  acting 
within  its  special  jurisdiction,  has 
power  to  vacate  judgments  and  final 
orders  during  the  term  at  which  they 
were  rendered.  State  v,  Duncan,  37 
Neb.  631. 

But  in  cases  within  the  jurisdic- 
tion of  a  justice  of  the  peace,  a  county 
judge  possesses  only  the  powers  of  a 
justice,  and  can  vacate  judgments  and 


final  orders  only  in  cases  where  justices 
are  expressly  authorized  to  do  so. 
State  V.  Duncan,  37  Neb.  631. 

4.  Allen  V.  Ackley,  4  How.  Pr.  (N. 
Y.  Supreme  Ct.)  5. 

5.  American  BIdg.,  etc.,  Assoc,  v, 
Fulton,  21  Oregon  492 ;  GriflSn  v.  Pit- 
man, 8  Oregon  342. 

In  American  Bldg.,  etc.,  Assoc,  v. 
Fulton,  21  Oregon  494,  it  was  said: 
**  It  is  true  that  in  this  case  the  judg- 
ment was  given  for  want  of  an  answer ; 
but  where  the  service  of  the  summons 
is  personal,  no  difference  in  principle 
is  perceived  between  the  power  of  the 
justice  to  set  aside  the  judgment  in 
such  case  and  the  judgment  given  upon 
a  verdict.  There  is  no  statute  con- 
ferring the  power  in  either  case ;  and 
it  is  a  general  rule  that  courts  of  lim- 
ited and  inferior  jurisdiction  must  fol- 
low the  statutes  under  which  they  as- 
sume to  act.** 

A  Justice  of  tlie  Peace  has  not,  unless 
by  statute,  jurisdiction  in  equity  over 
such  a  proceeding.  Brown  v.  Goble, 
97  Ind.  86;  Ainsworth  v.  Atkinson,  14 
Ind.  538;  Snell  v.  Mohan,  38  Ind.  494; 
Richards  v.  Reed,  39  Ind.  330;  Doyle 
V.  State,  61  Ind.  324. 

In  Montana,  under  section  804,  title 
XVIII.  of  the  Code  Civ.  Pro.,  relat- 
ing  to  procedure  in  justice's  courts, 
which  provides  that  the  provisions 
of  the  Code  Civ.  Pro.  relative  to 
practice,  pleading,  and  trial  in  the 
district  courts  shall,  so  far  as  applica- 
ble, apply  to  justice's  courts,  the  lat- 
ter court  has  power  to  vacate  a  judg- 
ment by  default  on  a  proper  applica- 
tion, showing  a  proper  case.  Schwabe 
V.  Lissner,  13  Mont.  215. 

6.  Travis  v.  Bassett,  3  E.  D.  Smith 
(N.  Y.)  171. 
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aside  a*default  or  judgment  thereon  may  be  made  at  chambers.^ 
c.  In  Appellate  Court. — An  application  to  an  appellate 

court  to  open  a  default  taken  betow  is  never  proper  except  by 

express  statute.* 
Appeal  Beqnlred. — And  where  such  relief  can  be  granted  an  appeal 

must  first  be  taken  to  bring  up  the  record,  or  a  motion  has  noth- 

ing  to  stand  on.* 

Striking  Off  Jndgment  of  Jnttioe. — A  superior  court  cannot  open  or 

strike  off  a  judgment  by  default  entered  upon  a  transcript  of  a 

judgment  by  default  taken  before  a  justice  of  the  peace  and  filed 

in  court  as  a  lien.* 


1.  Montana.— See  Comp.  Stat.  Mont., 
4  ii6,  p.  88;  Whiteside  v,  Logan,  7 
Mont.  374. 

In  New  York  by  a  Different  Judge. — 
An  order  opening  an  order  taken  by 
default  is  not  invalid  because  granted 
by  a  different  judge  than  the  one 
g^ranting  the  order,  where  the  applica- 
tion is  unopposed.  Such  an  order  is 
granted  as  a  matter  of  course,  and 
there  is  no  judicial  decision  made  in- 
fringing the  rule  that  one  judge  cannot 
review  the  orders  made  by  another. 
Thompson  v.  Erie  R.  Co.,  9  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  233. 

2.  Donnell  v.  Cornell,  i  Code  Rep. 
N.  S.  (N.  Y.  C.  PI.)  288;  Boyd  v. 
Miller,  52  Pa.  St.  431 ;  Lacock  v. 
White,  19  Pa.  St.  495;  Brendle  v. 
Gorley,  14  Pa.  Co.  Ct.  Rep.  113; 
Cockley  v,  Rehr,  12  Pa.  Co.  Ct.  Rep. 
343. 

An  Action  In  a  Superior  Ooort  to  va- 
cate and  enjoin  a  judgment  by  default 
rendered  before  a  justice  of  the  peace 
is  not  proper.  The  motion  should  be 
made  before  the  justice.  Gallop  v, 
Allen,  113  N.  Car.  24. 

In  Vermont  the  effect  of  Rev.  Stat., 
c-  33»  ^  8,  giving  the  County  Court 
authority,  in  its  discretion,  to  set  aside 
a  judgment  rendered  by  a  justice  of 
the  peace  by  default,  when  the  party 
has  been  deprived  of  his  day  in  court 
by  fraud,  accident,  or  mistake,  is  to  give 
to  the  County  Court  the  same  power  in 
examining  the  proceedings  of  a  justice 
in  cases  within  the  statute  which  it 
might  exercise  in  examining  its  own 
proceedings.  Mosseaux  v.  Brigham, 
19  Vt.  457. 

8.  Donnell  v,  Cornell,  i  Code  Rep. 
N.  S.  (N.  Y.  C.  PI.)  288. 

Notice  of  Appeal. — And  the  defendant 
should  make  the  relief  one  of  the 
grounds  for  appeal.  Haughey  v. 
Wilson,  I  Hilt.  (N.  Y.)  260. 


Wliat  must  be  Shown.— And  the  appel- 
lant must  show  by  affidavit  that  mani- 
fest injustice  has  been  done,  and  must 
present  a  good  excuse  for  his  default 
below,  to  authorize  reversal.  Fowler 
V.  Colyer,  2  E.  D.  Smith  (N.  Y.)  125; 
Armstrong  v,  Craig,  18  Barb.  (N.  Y.) 
387;  Bissell  V.  Dean»  3  E.  D.  Smith 

(N.Y.)I73. 

In  New  York  it  was  held,  construing 
section  366  of  the  old  Code  of  Proce- 
dure, that  where  a  defendant  has  once 
appeared  in  the  action  below,  the  Coun 
ty  Court  could  not,  on  appeal,  set  aside 
a  default  taken  at  the  trial.  Williams  v. 
McCauley,  3  E.  D.  Smith  (N.  Y.)  120; 
Hunt  V.  Westervelt,  4  E.  D.  Smith  (N. 
Y.)  225;  Rawson  v.  Grow,  4  E.  D. 
Smith  (N.  Y.)  i8;  Wilder.  New  York, 
etc.,  R.  Co.,  I  Hilt.  (N.  Y.)  302.  In 
Armstrong  v,  Craig,  18  Barb.  (N.  Y.) 
387,  however,  it  was  held  that  such  a 
default  could  be  set  aside,  as  within  the 
section  above,  although  the  defendant 
had  joined  issue  on  the  trial.  It  was 
customary  to  receive  counter  affidavits 
in  contradiction  of  the  affidavit  of 
merits,  on  appeals  from  the  lower 
court.  Silkman  v.  Boiger,  4  E.  D. 
Smith  (N.  Y.)  236;  Gottsberger  v, 
Hamed,  2  E.  D.  Smith  (N.  Y.)  128; 
Forster  v,  Capewell,  i  Hilt.  (N.  Y.) 
47 ;  Armstrong  v,  Craig,  18  Barb.  (N. 
Y.)  387. 

4.  Littster  v,  Littster,  31  W.  N.  C. 
(Pa.)  126;  Lacock  v.  White,  19  Pa. 
St.  495;  Boyd  V.  Miller,  52  Pa.  St. 
431;  Dailey  v.  Gifford,  12  S.  &  R. 
(Pa.)  12, 

How  Jurisdiction  Acquired. — The  Su- 
perior Court  can  only  acquire  juris- 
diction over  it  when  it  is  brought 
before  it  upon  certiorari  or  appeal. 
McKinney  v.  Brown,  130  Pa.  St.  366. 

Where  Void. — Where,  however,  the 
judgment  is  void  upon  its  face,  the 
transcript  may,  and  upon  motion  by 
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3.  To  Wliat  Kinds  of  Actions  Applicable. — The  remedy  applies 
generally  to  all  forms  of  actions,*  and  in  equitable  actions  the 
same  rules  obtain  on  such  a  motion  as  in  case  of  judgments  at  law.* 

4.  What  Form  of  Application  Proper— a.  Motion  to  Vacate. — 
Where  the  default  or  judgment  taken  thereon  is  irregular,  the 
appropriate  remedy  is  a  motion  to  vacate  or  set  aside.'  Such  a 
motion  is  a  motion  made  in  the  cause,^  and  is  a  direct  and  not  a 
collateral  proceeding.* 

b.  Application  to  Open  Default. — An  application  to  open 
a  default  is  not  a  proper  remedy  where  the  default  or  judgment 
thereon  is  irregular  or  void.* 

InToWee  Equitable  Powers. — It  is  an   application  addressed  to  the 

set  aside  a  judgment  by  default.  In 
re  Griffith's  Estate,  84  Cal.  113,  citing 
Allen  V.  Currey,  41  Cal.  318. 

Brrore  on  Trial. — Nor  can  he  have 
the  judgment  set  aside  for  any  alleged 
errors  which  were  committed  during 
the  trial  of  the  cause.  Sexton  v.  Rock 
Island  Lumber,  etc.,  Co.,  49  Kan.  153. 

4.  Mason  v.  Miles,  63  N.  Car.  564 ; 
Williams  v.  Rockwell,  64  N.  Car.  325 ; 
Everett  v.  Reynolds,  114  N.  Car.  366. 

5.  Reinhart  v,  Lugo,  86  Cal.  395; 
People  V.  Mullan,  65  Cal.  396;  People 
V.  Greene,  74  Cal.  400. 

On  Appeal  from  an  Order  Made 
Therein  errors  which  might  be  con- 
sidered on  appeal  from  the  judgment 
may  be  considered  on  appeal  from  the 
order.     People  v.  Greene,  74  Cal.  400. 

Not  Original  Salt. — A  mere  motion  to 
set  aside  a  default,  not  made  under  a 
statute,  is  not  an  original  suit.  It  is 
a  summary  action  requiring  no  com- 
plaint. Kemp  V.  Mitchell,  29  Ind. 
164. 

6.  DJitlngiililied  from  Motion  to  Vacate 
or  Beveree. — The  opening  of  a  judg- 
ment is  not  identical  with  its  reversal 
or  vacation.  It  is  merely  a  mode  of 
allowing  the  defendant  a  hearing  on 
the  merits,  but  the  judgment  may  still 
stand  as  a  security  for  the  fulfilment 
of  the  terms  imposed  upon  the  appli- 
cant and  its  validity  remain  unim- 
paired. Braddee  v.  Brownfield,  2  W. 
&S.(Pa.)  279;  Huston  Tp.  Co-opera- 
tive Mut.  F.  Ins.  Co.  V.  Beale,  no  Pa. 
St.  324. 

So  a  motion  to  vacate  a  judgment  by 
default  cannot  be  based  on  a  proper 
defense  —  as  infancy  —  which  should 
have  been  properly  pleaded.  The 
proper  procedure  is  to  open  the  de- 
fault and  allow  the  defendant  to  come 
in  and  plead.  Appel  v.  Brooks  (City 
Ct.),  54  N.  Y.  St.  Rep.  63. 


the  defendant  should,  be  stricken  from 
the  records  of  the  court  as  something 
unlawfully  placed  there.  McKinney 
V.  Brown,  130  Pa.  St.  365. 

1.  In  Illinois. — The  latter  part  of  sec- 
tion 135,  c.  38,  Rev.  Stat,  of  that  state, 
authorizing  judgments  based  on  gam- 
bling contracts  to  be  set  aside  on  mo- 
tion, has  no  reference  to  adversary 
judgments.  It  applies  only  to  judg- 
ments "given"  by  confession  or  by  con- 
sent, and  a  judgment  by  default  can- 
not be  set  aside  thereunder.  Grubey 
V.  White,  23  111.  App.  604;  West  v. 
Carter,  25  111.  App.  245. 

In  Real  Actions  the  power  to  open  a 
default  judgment  applies  as  in  other 
actions.  Mann  v.  Provost,  3  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  446. 

a.  Graham  v.  Elmore,  Harr.  (Mich.) 
265 ;  ^tna  L.  Ins.  Co.  v,  McCormick, 
20  Wis.  265. 

In  Cliancery  Practice,  the  circum- 
stances under  which  orders  and  decrees 
fro  confesso  will  be  opened  are  dis- 
cussed in  the  article  Dbcrbbs,  vol.  5, 
p.  1002  et  seq, 

3.  Porter  v.  Bichard,  i  Arizona  93; 
Whitney  v.  Kraff,  8  Tex.  Civ.  App. 

3^*  ... 

A  Motion  to  Strike  Off  is  the  appropri- 
ate remedy  to  obtain  relief  from  a 
judgment  by  default.  Harper  v.  Biles, 
115  Pa.  St.  594. 

In  PennsylTanla,  under  the  Act  of 
1887,  the  defendant  may,  where  he 
moves  promptly,  have  a  judgment  by 
default  struck  oflP  instead  of  compel- 
ling him  to  resort  to  a  writ  of  error. 
Ider.  Booth,  8  Pa.  Co.  Ct.  Rep.  499; 
Com.  V.  Hoffman,  74  Pa.  St.  no. 

Omissloa  to  Introdnoe  Evldenoe. — Of 
course  the  mere  failure  of  a  party  to 
introduce  evidence  known  to  him  to 
exist,  tending  to  overthrow  his  oppo- 
nent's case,  is  not  ground  for  a  suit  to 
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equity  power  of  the  court,  and  equity  practice  should  be  pursued.* 

Purpofe. — ^And  it  seeks  permission  for  the  defendant  in  default 
to  be  allowed  to  come  in  and  be  heard  upon  the  merits.* 

Talidity  of  Judgment  ABtnmed. — Accordingly,  the  application  presup- 
poses the  validity  of  the  judgment  by  default.^ 

c.  Motion  for  New  Trial. — A  motion  for  a  new  trial  is  not 
appropriate  in  cases  where  a  judgment  has  been  taken  by  default.* 

Btatute  Conttmed. — And  a  statute  authorizing  an  appellate  court 
to  grant  a  new  trial  on  petition  will  not  be  construed  to  include 


1.  Brown  v.  Tozier,  32  W.  N.  C. 
(Pa  )  229. 

3.  Braddee  v,  Brownfield,  2  W.  &  S. 
(Pa.)  279. 

In  KaiiBaa,  where  the  motion  is  to 
open  the  judgment  and  for  leave  to 
defend,  it  should  be  made  under  sec- 
tion 77  of  the  Civil  Code.  But  where 
the  judgment  is  challenged  as  abso- 
lutely void  the  proceeding  should  be 
under  section  575.  Walkenhorst  v, 
Lewis,  2±  Kan.  420. 

8.  Durham  v.  Moore,  48  Kan.  135 ; 
Huston  Tp.  Co-operative  Mut.  F.  Ins. 
Co.  V.  Beale,  no  Pa.  St.  324. 

In  Durham  v,  Moore,  48  Kan.  135, 
the  court  said :  **  Under  an  applica- 
tion to  open  up  a  judgment  we  do  not 
understand  that  a  defendant  is  in  a 
position  to  attack  the  regularity  of  the 
proceedings.  He  asks  to  have  the 
judgment  opened  up  which  had  been 
rendered  against  him  upon  service  by 
publicatioiT.  Now,  it  would  hardly 
be  in  consonance  with  good  reason  for 
the  defendant  to  say  that  the  judg- 
ment he  asked  to  have  opened  up  was 
not  a  judgment,  or  that  no  judgment 
was  ever  rendered  and  all  of  the  pro- 
ceedings of  the  court  were  an  absolute 
nullity.  The  plaintiff  in  error  calls 
the  record  he  wishes  to  have  opened 
up  a  judgment,  and  he  cannot  now  be 
heard  to  say  that  it  is  void." 

Scope  of  the  Motion. — And  on  such 
proceeding  the  power  of  the  court  to 
enter  the  judgment  cannot  be  drawn 
in  question.  Huston  Tp.  Co-opera- 
tive Mut.  F.  Ins.  Co.  V.  Beale,  no 
Pa.  St.  324,  holding  that  to  raise 
questions  affecting  the  validity  of  the 
judgment,  a  motion  to  strike  it  off 
the  record,  vacate,  or  set  it  aside 
must  be  made,  or  the  questions  must 
be  raised  on   appeal  or  writ  of  error. 

4.  Savings,  etc.,  Soc.  v.  Meeks,  66 
Cal.  371 ;  Ervin  School  Tp.  v,  Tapp,  121 
Ind.  463;  Corwin  v.  Thomas,  83  Ind. 
no;  Fisk  v.  Baker,  47  Ind.  534;  Reed 


V,  Spayde,  56  Ind.  394;  Hall  v,  San- 
ders, 25  Kan.  538;  Race  v.  Malony,  21 
Kan.  31;  Joyce  v.  O'Toole,  6  Bush 
(Ky.)  31. 

"An  application  for  new  trial  of  a 
case  that  has  not  been  tried  is  an 
unintelligible  request."  Corwin  v. 
Thomas,  83  Ind.  no. 

In  Texas  a  motion  to  set  aside  a 
Judgment  by  default  and  allow  the 
defendant  to  file  an  answer  is  in  the 
nature  of  a  motion  for  a  new  trial,  and 
to  entitle  a  party  to  have  such  motion 
sustained  as  a  matter  of  legal  right 
he  must  bring  his  application  substan- 
tially within  the  rules  governing  the 
granting  of  new  trials.  Foster  v. 
Martin,  20  Tex.  118;  Janes  v.  Lang- 
ham,  33  Tex.  607. 

In  New  Hampeblre,  where  a  court 
refuses  to  take  off  a  default,  and  a  judg- 
ment has  been  rendered  tliereon,  the 
petitioner  has  no  remedy,  except  by 
the  application  under  the  statute  which 
authorizes  the  justices  of  the  Supreme 
Court  to  grant  one  review  or  new 
trial  upon  judgments  rendered  in  the 
Supreme  Court,  or  in  the  Common 
Pleas,  or  before  any  justice  of  the  peace, 
**  if  it  shall  appear  to  them  that  justice 
hath  not  been  attained,  and  that  a 
further  hearing  of  the  cause  would,  all 
circumstances  considered,  be  just  and 
equitable;"  and  under  this  statute  a 
garnishee  who  by  accident  defaults 
before  a  justice  of  the  peace,  but 
appears  the  same  day,  denies  his  lia- 
bility under  oath,  and  is  refused  a 
trial,  may,  on  showing  his  nonliability, 
have  a  new  trial  on  petition  to  the 
Supreme  Court.  Rigney  v,  Hutchins, 
9  N.  H.  257. 

In  Kansas  it  was  held,  in  an  action 
brought  for  the  recovery  of  real  prop- 
erty and  damages  for  its  detention,  that 
**  another,"  or  second,  trial  cannot  be 
granted  to  the  defendant  under  the 
terms  of  section  599  of  the  Kansas  Code. 
Hail  V.  Sanders,  25  Kan.  538. 
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a  judgment  rendered  on  default.* 

rf.  Construction  of  Statutory  Provisions — (i)  In  Gen- 
eral, — ^Where  the  proceeding  to  obtain  relief  is  brought  under 
the  express  provisions  of  a  statute  it  is  generally  considered  a 
motion  made  in  the  cause,  not  an  independent  action,*  unless,  as 
in  Indiana^  the  proceeding  is  brought  on  formal  complaint,  where 
it  is  deemed  a  new  suit.* 

(2)  Statute  of  Limitations, — Such  a  statute  defining  the  causes 
for  which  the  application  may  be  brought  is  a  statute  of  limita- 
tions, since  the  original  power  to  vacate  is  inherent  in  the  court.* 

(3)  Application  of  the  Statute, — Where  the  statute  provides  in 
general  terms  for  the  relief  of  a  judgment  taken  against  a  party 
through  his  mistake,  inadvertence,  surprise,  or  excusable  neglect, 
it  includes  a  judgment  by  default.* 


1.  Adams  v.  Howard,  14  Vt.  158. 
ConstmctloiL  of    Code   Proyliion. — ^A 

code  provision  authorizing  judgments 
by  default  to  be  retried  within  a  de- 
fined time  does  not  include  such  a 
judgment  void  for  want  of  jurisdiction. 
Smith  V.  Griffin.  59  Iowa  409. 

1.  In  re  Griffith's  Estate,  84  Cal. 
in;  Hirsh  v,  Weisberger,  44  Mo. 
App.  506. 

FlBml  Judgment. — And  accordingly 
the  ruling  thereon  is  not  deemed  a 
final  judgment  for  the  purpose  of  ap- 
peal. See  infra^  XXI.  5.  c.  On  Mo- 
tion to  Of  en  or  Set  Aside.  Hirsh  v, 
Weisberger,  44  Mo.  App.  506,  where 
the  court  said  :  **  This  is  either  a  pro- 
ceeding under  the  statute  (Rev.  Stat., 
4  2235)  to  vacate  a  judgment  at  a  term 
subsequent  to  the  term  of  its  rendition 
for  an  irregularity  appearing  on  the 
face  of  its  record,  or  else  it  is  a  pro- 
ceeding in  the  nature  of  a  writ  of 
error  coram  nobis.  *  ♦  •  The  distinc- 
tion between  the  two  kinds  of  proceed- 
ing is  marked.  The  former  is  grounded 
alone  upon  irregularities  of  procedure 
which  appear  on  the  face  of  the  record ; 
the  latter  is  grounded  upon  latent 
errors  of  fact  which  do  not  appear  on 
the  face  of  the  record,  but  which  must 
be  brought  to  the  attention  of  the  court 
by  evidence  aliunde.  The  former  is 
subject,  by  the  terms  of  the  statute,  to 
a  limitation  of  three  years;  the  latter 
is  not  subject  to  any  distinct  statute  of 
limitation.  Latshaw  v.  McNees,  50 
Mo.  381.  The  former  is  a  motion  in 
the  original  suit,  and  not  a  separate 
action." 

8.  Hunter  v.  Francis,  56  Ind.  460; 
Albany  Land  Co.  t>.  McElwaine- Rich- 
ards Co.,  II  Ind.  App.  477. 


r. — A  demurrer  may  be  filed 
to  such  complaint  on  the  ground  that 
the  facts  do  not  state  a  cause  of  ac- 
tion.    Nord  V.  Marty,  56  Ind.  531. 

Final  Jndgmant. — An  order  overrul- 
ing such  an  application  becomes  a 
final  judgment  where  no  appeal  is 
taken  at  the  term  when  it  is  rendered. 
Albany  Land  Co.  v.  McElwaine-Rich- 
ards  Co.,  11  Ind.  App.  477. 

Amendment. — And  the  complaint  or 
motion  cannot  be  amended  at  a  sub- 
sequent term.  Albany  Land  Co.  v. 
McElwaine- Richards  Co.,  11  Ind.  App. 

477. 

4.  Gerish  v.  Johnson,  5  Minn.  23. 
Wliat    to  be  Shown. — The  applicant 

must  show  therefore,  where  he  bases 
his  motion  upon  the  statute,  the  exist- 
ence of  some  one  of  the  causes  named 
therein.  Gerish  v.  Johnson,  5  Minn.  23. 
Alter  tlie  Term  at  which  the  judg- 
ment by  default  is  entered,  the  defend- 
ant cannot  vacate  or  modify  it  on  the 
ground  that  it  is  merely  irregular,  and 
not  void,  except  for  the  grounds  men- 
tioned in  the  statute  providing  for  the 
motion.  Carlow  v.  Aultman,  28  Neb. 
672 ;  McBrien  v.  Riley,  38  Neb.  561 ; 
Barnes  v.  Hale,  44  Neb.  355. 

5.  See  section  99,  Code  Indiana  (2 
G.  &  H.  118) ;  Fisk  v.  Baker,  47  Ind. 
534;  Langdon  v.  Bullock,  8  Ind.  341; 
Archibald  v.  Lamb,  9  Ind.  544 ;  Wool- 
ley  t^.  Woolley,  12  Ind.  663;  Carlisle 
xy.  Wilkinson,  12  Ind.  91;  Harlan  v, 
Edwards,  13  Ind.  430;  Lasselle  t'.  Wil- 
son, 13  Ind.  453;  Durbon  v.  Connor, 
15  Ind.  433;  McQuary  v.  Cass,  16  Ind. 
306;  Goings  T'.  Chapman,  18  Ind.  194; 
Clegg  V.  Fithian,  32  Ind. 90;  Strader  v. 
Manville,  33  Ind.  xii;  Buck  v.  Havens, 
40  Ind.  221 ;  Harvey  v.  Wilson,  44  Ind. 
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(4)  Where  the  Judgment  by  Default  Is  Void, — As  the  power  to 
vacate  is  inherent,  the  statutory  requirements  for  opening  or 
vacating  a  judgment  regularly  taken  by  default  do  not  apply 
where  a  judgment  is  void  or  substantially  irregular.* 

Independent  Aotion. — An  action  entirely  independent  of  the  statute 
may  be  maintained  to  vacate  it.* 

(5)  Compliance  with  Statute, — The  application  under  the  statute 
must  substantially  comply  with  all  its  provisions.* 

(6)  Liberally  Construed, — ^A  statute  providing  for  the  opening 
or  vacation  of  a  judgment  by  default  is  remedial  and  should  be 
liberally  construed  by  the  courts,*  especially  in  those  cases  where 


231;  Wheat  iy.  Catterlin,  23  Ind.  85; 
Blasingame  v,  Blasingatne,  24  Ind.  86; 
Kirkpatrick  v.  Holman,  25  Ind.  293; 
Armstrong!;.  Armstrong,  27  Ind.  186; 
Hunter  v.  Elliott,  27  Ind.  93;  RatliflP 
V,  Baldwin,  29  Ind.  16;  Blake  v,  Stew- 
art, 29  Ind.  318 ;  Smith  v.  Noe,  30  Ind. 
117;  Phelps  V.  Osgood,  34  Ind.  150; 
Yancy  v.  Teter,  39  Ind.  305 ;  Barnes 
V.  Conner,  39  Ind.  294;  Gray  v, 
Dickey,  20  Ind.  96;  De  Armond  v. 
Adams,  25  Ind.  455;  Goldsberry  v. 
Carter,  28  Ind.  59. 

New  Trial. — In  Indiana  the  remedy 
by  new  trial  was  conducted  under  sec- 
tion 352,  Code  2  G.  &  H.  211,  Indiana. 
Fisk  r.  Baker,  47  Ind.  545. 

1.  Dobbinst'.  McNamara,  113  Ind.54. 
Time. — And   in   such   case  lapse  of 

time  is  not  a  bar  to  the  granting  of  the 
motion.  Heffner  v.  Gunz,  29  Minn. 
108;  Lea  V.  O'Shaughnessy,  20  Minn. 

In  Hltsoiirl  a  petition  for  review  of  a 
judgment  under  the  Act  of  1883  amend- 
ing section  3684,  Rev.  Stat.  1879,  Laws 
1833,  p.  125,  providing  for  such  review 
where  the  defendant  has  not  been 
summoned  as  required  by  law  or  shall 
not  have  appeared  to  the  suit,  will  not 
lie  where  the  record  shows  that  the 
defendant  did  appear.  State  v,  Scott, 
104  Mo.  26. 

2.  Dobbins  v,  McNamara,  113  Ind. 
54;  Heffner  v.  Gunz,  29  Minn.  108; 
Lee  V.  O'Shaughnessy,  20  Minn.  173 ; 
Covert  V.  Clark,  23  Minn.  539. 

No  JorlBdlctlon  of  Person. — Where 
the  court  had  no  jurisdiction  of  the 
person  of  the  defendant  for  want  of 
proper  service,  relief  may  be  sought 
by  an  action.  Magin  v.  Lamb,  43 
Minn.  81 ;  Hickey  v.  Stone,  60  111.  458 ; 
Arnold  v.  Hawley,  67  Iowa  313;  Ca- 
ruthers  v.  Hartsfield,  3  Yerg.  (Tenn.) 
366  Johnson  v.  Coleman,  23  Wis.  452. 

**  That  a  judgment  may  be  set  aside 


for  such  cause,  on  motion  addressed  to 
the  court  in  which  judgment  was  en- 
tered, has  been  determined,  •  *  *  and 
no  substantial  reason  can  be  assigned 
why  an  action  should  not  be  enter- 
tained for  this  purpose  as  well  as  a 
motion,  especially  when,  under  our 
system  of  practice,  the  action  is  in  the 
same  court  in  which  the  judgment 
was  rendered."  Magin  v.  Lamb,  43 
Minn.  80. 

In  North  Carolina  the  remedy  to  set 
aside  a  final  judgment  by  default  ren- 
dered in  a  special  proceeding  is  by  a 
motion  in  the  cause,  and  not  by  an 
independent  action,  even  where  the 
alleged  irregularity  is  the  failure  to 
serve  summons,  or  where  the  return 
is  false,  no  service,  in  fact,  having 
been  made.  Whitehurst  v.  Merchants', 
etc.,  Transp.  Co.,  109  N.  Car.  342. 

8.  Durham   v,  Moore,  48  Kan.  135. 

Limitation  of  the  Principle. — But  the 
same  strictness  of  practice  is  not  re- 
quired to  open  a  judgment  by  default 
as  to  authorize  the  opening  of  a  judg- 
ment by  confession.  Scranton  Supply 
Co.  T'.  Cooper,  4  C.  P.  Rep.  (Pa.) 
103;  Knittle  v.  Compton,  4C.  P.  Rep. 
(Pa.)  117. 

In  Scranton  Supply  Co.  v.  Cooper, 
4  C.  P.  Rep.  (Pa.)  103,  it  was  held 
that  where  a  prima  facie  defense  was 
disclosed  on  the  application  to  open  a 
judgment  by  default,  the  fact  that  the 
defendant,  by  omission  of  his  counsel, 
failed  to  file  an  affidavit  of  defense  in 
time  will  not  prevent  the  granting  of 
the  application. 

4.  California, — Harbaugh  v,  Honey- 
Lake  Valley  Land,  etc.,  Co.,  109  Cal. 
70;  Buell  V.  Emerick,  85  Cal.  116; 
Roland  v,  Kreyenhagen,  18  Cal.  455 ; 
Howe  V.  Independence  Consol.  Gold, 
etc.,  Min.  Co.,  29  Cal.  72;  Malone  v. 
Big  Flat  Gravel  Min.  Co.,  93  Cal. 384; 
Plummer  v.  Brown,  64  Cal.  429. 
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such  ?.  construction  is  calculated  to  advance  justice.* 

e.  Proceeding  in  Equity. — A  proceeding  brought  in  equity 
to  set  aside  a  judgment  by  default  is  deemed  a  collateral  proceed- 
ing.* 

6.  By  Whom  Application  to  be  Made — a.  Party  to  Record.— A 
motion  to  vacate  or  set  aside  a  judgment  by  default  as  irregular 
must  be  made  by  a  party  to  the  record.* 
t.  Interest  in  Controversy. — And  the  party  moving  to 


Illimois. — Slack  v.  Casey,  22  111. 
App.  412;  Mason  v,  McNamara,  57 
III.  274. 

AVrv  Tork. — People  v,  Campbell, 
18  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  i. 

In  Mason  v.  McNamara,  57  111.  274, 
it  was  said :  **  As  we  understand  the 
lonp  and  well-settled  practice  in  this 
state,  it  has  always  been  liberal  in  set- 
ting aside  defaults  at  the  term  at 
which  they  were  entered,  where  it  ap- 
pears that  justice  will  be  promoted 
thereby ;  nor  has  the  practice,  so  far 
as  our  knowledge  extends,  been  so 
rigid  as  to  require  the  party  moving 
to  set  the  default  aside  to  bring  him- 
self within  the  strict  rules  which 
govern  applications  in  equity  for  new 
trials  at  law.  But  where  it  appears, 
by  affidavit,  that  the  party  has  a  de- 
fense to  the  merits,  either  to  the  whole 
or  a  material  part  of  the  cause  of  ac- 
tion, it  has  been  usual  to  set  aside  the 
default  if  a  reasonable  excuse  is  shown 
for  not  having  made  the  defense." 

Inadyerience. — Where  a  party  hav- 
ing a  "substantial  defense,"  inadvert- 
ently suffers  a  default  it  should  be  pet 
aside.  Harbaugh  v.  Honey  Lake  Val- 
ley Land,  etc., Co.,  109 Cal.  70;  Hitch- 
cock IK  McElrath,  69  Cal.  634;  Burns 
V.  Scooffy,  98  Cal.  271;  Watson  v. 
San  Francisco,  etc.,  R.  Co.,  41  Cal. 
17 ;  Wolff  V,  Canadian  Pac.  R.  Co  ,  89 
Cal.  332;  Vermont  Marble  Co.  z\ 
Black  (Cal.  1894),  3^  Pac.  Rep.  513; 
Pearson  v,  Drobaz  Fishing  Co.,  99 
Cal.  425. 

1.  Porter  r .  Johnson,  2  How.  (Miss. ) 

736- 

Wliere  there  la  any  Donlit  as  to  the 

justice  of  the  motion  to  open  a  de- 
fault the  trial  court  should  decide  in 
favor  of  the  application.  Cameron  v, 
Carroll,  67  Cal.  500. 

ImmrobaUllty  of  Bedaeinff  Damages. 
— But  where  there  appears  to  be  but 
very  slight  ground  for  a  belief  that 
if  there  were  a  trial  the  defendant 
would   recover   or  would    materially 


lessen  the  damages  recovered  on  the 
inquest,  the  application  should  be  de- 
nied. Randall  v.  United  L.,  etc.,  Ins. 
Assoc.  (Super.  Ct.),  39  N.  Y.  St.  Rep. 

^55- 

2.  Shea  v.  Quintin,  30  Iowa  58. 

Pot  Want  of  Notloe.— a  proceeding  in 
equity  to  set  aside  a  title  acquired  at  a 
guardian's  sale,  on  the  ground  that 
proper  notice  was  not  served  on  the 
ward  in  the  original  proceeding  to 
obtain  authority  to  sell,  is  a  collateral 
attack  on  the  decision  ordering  the 
sale.     Bunce  v.  Bunce,  59  Iowa  533. 

8.  Walton  v,  Walton,  80  N.  Car. 
26;  Rollins  V.  Henry,  78  N.  Car.  345; 
Brundred  v.  Egbert,  164  Pa.  St.  615; 
Drexel's  Appeal,  6  Pa.  St.  272. 

Not  by  a  Btraager. — Where  a  judg- 
ment is  irregularly  entered  by  the  at- 
torneys, and  not  taken  in  open  court  as 
required  by  the  rules  of  court,  it  is 
voidable  only  at  the  instance  of  the 
defendant  and  not  of  a  stranger  in  a 
collateral  proceeding.  Brundred  v. 
Egbert,  164  Pa.  St.  615. 

In  Action  against  *' Unknown  Heirs.'' — 
Defendants  in  an  action  relating  to 
real  property,  proceeded  against  as 
**  the  unknown  heirs  "  of  a  deceased 
person,  as  authorized  by  Gen.*  Stat. 
Minn.  1878,  c.  75,  §'  5,  upon  whom 
the  summons  w^as  served  by  publica- 
tion only  and  against  whom  judgment 
by  default  has  been  entered,  may 
apply  to  be  relieved  from  it  and  for 
leave  to  answer  and  defend  under  Gen. 
Stat.  Minn.  1878,  c.  66,  §  125,  within 
one  year  after  notice  of  the  entry  of 
judgment.  Boeing  v,  McKinley,  44 
Minn.  392.  The  same  case  held  also 
that  the  transferee  of  such  property, 
after  the  entry  of  judgment,  is  the  ap- 
propriate party  to  make  such  applica- 
tion, and,  upon  it  being  granted,  can 
be  duly  substituted  as  a  defendant,  in 
place  of  "  the  unknown  heirs." 

In  Tennessee  the  affidavit  may  be 
made  by  a  stranger.  State  Bank  v. 
Skillern,  2  Sneed  (Tenn.)  698. 
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open  a  default  must  have  a  substantial  interest  in  the  contro- 
versy ;  *  in  New  York  a  person  having  such  an  interest  may  make 
the  application  although  not  a  party  to  the  record.* 

c.  By  Legal  Representative. — A  legal  representative  of  a 
party  in  default,  within  the  meaning  of  a  statute  providing  for  its 
vacation,  includes  an  assignee  or  grantee.' 

d.  By  Assignee.— Where,  after  the  institution  of  the  original 
proceedings  terminating  in  a  judgment  by  default,  the  defendants 
assign  the  subject-matter  of  litigation  to  an  assignee,  he  may 
move  in  his  own  name  to  set  aside  the  default.* 

e.  Where  the  Judgment  Is  Void.— Where  the  judgment  is  en- 
tirely void  the  application  may  be  made  by  any  person  in  interest,^ 


1.  Moore  v.  Kellogg,  58  Cal.  386, 
where,  after  the  entry  of  the  judgment 
by  default,  the  defendants  conveyed  all 
their  interests  in  the  premises  in  con- 
troversy to  a  grantee  who  did  not  join 
in  the  motion. 

a.  Barheydt  v.  Adams,  i  Wend.  (N. 
Y.)ioi. 

8.  Plummer  f.  Brown,  64  Cal.  430; 
Grand  Gulf  R.,  etc.,  Co.  v.  Bryan,  8 
Smed.  &  M.  (Miss.)  275. 

Facts  to  be  Shown. — V^here  motion 
to  open  a  default  is  made  by  the  legal 
representatives  of  the  deceased  plain- 
tiff a  state  of  facts  must  be  shown 
which  would  have  warranted  the  grant- 
ing of  the  application  if  made  by  the 
plaintiff.  Corwin  v.  Bensley,  43  Cal. 
253. 

Attacbing  Oredlton. — Subsequent  at- 
taching creditors  may,  of  course,  move 
to  set  aside  a  judgment  by  default 
taken  by  fraud  against  a  debtor  by  a 
prior  attaching  creditor.  Taaflle  v, 
Josephson,  7  Cal.  352. 

Irf  New  York,  under  section  28,  c. 
687,  Laws  of  1892,  any  stockholder  of 
a  corporation,  after  learning  of  the  re- 
covery of  a  judgment  taken  by  default 
against  the  corporation,  in  an  action 
to  enforce  any  claim  or  obligation  de- 
clared void  by  law,  or  to  which  the 
corporation  has  a  valid  defense,  and 
that  the  corporation  has,  by  the  conniv- 
ance of  a  director  for  whose  beneiit 
the  suit  is  brought,  made  default  in 
such  action,  or  consented  to  the  valid- 
ity of  such  claim  or  obligation,  may, 
upon  affidavit  setting  forth  the  facts, 
and  showing  valid  defense  and  such 
proof  of  the  facts  in  such  further  man- 
ner as  the  court  may  direct,  procure  a 
stay  of  the  proceedings,  vacation  of 
the  judgment,  and  such  further  relief 
as  may  seem  proper.     It  was  held  that 


such  section  gives  relief  only  in  cases 
where  the  action  therein  referred  to  is 
in  the  interest  or  for  the  benefit  of  the 
director  of  a  corporation  against  whom 
it  is  brought.  The  section  contem- 
plates a  pecuniary  interest  or  benefit, 
and  not  an  interest  arising  out  of  the 
relationship  of  the  director  to  the  cor- 
poration. Matter  of  Gardner,  86  Hun 
(N.  Y.)  30. 

4.  Malone  v.  Big  Flat  Gravel  Min. 
Co.,  93  Cal.  385. 

In  Oallfomla,  where,  after  a  judg- 
ment in  an  action  to  enforce  laborers' 
liens  against  mining  property,  the 
defendants  conveyed  the  property  to 
a  corporation  by  a  recorded  deed,  and 
an  appeal  was  thereafter  continued  in 
the  names  of  the  original  defendants, 
and,  after  a  reversal  on  appeal,  another 
judgment  was  rendered  against  the 
same  defendants  by  default,  it  was 
held  that  the  grantee  of  the  original 
defendants  may,  in  its  own  name, 
move  to  set  aside  the  judgment,  and 
on  denial  of  its  motion  may  appeal 
from  such  order.  An  objection  that 
there  was  no  judgment  against  such 
grantee,  and  that  therefore  no  appeal 
can  be  taken  by  it,  cannot  be  sus- 
tained. Malone  v.  Big  Flat  Gravel 
Min.  Co.,  93  Cal.  384. 

6.  Mills  V.  Dickson,  6  Rich.  (S. 
Car.)  487. 

Interest  In  Property.  —  It  may  be 
made  by  any  person  who  has  an  inter- 
est in  the  property,  although  not  a 
party.    Mueller  v.  Reimer,  46  Minn. 

3H- 

Nature  of  Motion. — Such  a  motion  is 
not,  strictly  speaking,  a  proceeding  in 
the  action,  but  an  application  to  have 
the  records  purged  of  an  unauthorized 
and  illegal  entry.  Mueller  v.  Reimer, 
46  Minn.  314. 
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or  by  an  entire  stranger  to  the  proceeding,*  or  upon  the  motion 
of  the  court  itself  without  a  formal  application.* 

Jolitt  Partief. — Parties  having  the  same  interest  in  the  same  sub- 
ject-matter of  the  litigation  should  be  united  in  the  motion  or 
complaint.* 

6.  Hotice  of  Motion  to  Set  Aside  a  De&ult—a.  At  Common  Law 
—Daring  the  Term. — Where  the  application  is  made  during  the  term 
at  which  the  default  is  taken  no  notice  is  required,  under  common^ 
law  practice,  to  be  given  to  the  plaintiff.* 

After  the  Term  — But  where  made  after  the  expiration  of  the  term^ 
notice  is  required.^ 

b.  Under  Code  Procedure. — Under  code  procedure  due 
notice  of  a  motion  to  open  or  set  aside  a  default  or  judgment 
thereon  must  be  given  to  the  attorney  of  the  opposite  party ,^ 
whether  the  application  is  made  under  the  statute  or  addressed 
to  the  inherent  power  of  the  court.'' 


1.  Forbes  v.  Hyde,  31  Cal.  342. 

3.  Ames  v,  Brinsden,  25  Kan.  746. 

8.  Durre  v.  Brown,  7  Ind.  App. 
127. 

Parttes  Kot  Affected. — But  parties  who 
cannot  be  affected  by  the  proceedings 
need  not  be  joined.  Durre  v.  Brown, 
7  Ind.  App.  127. 

Instance. — Where  one  defendant  suf- 
fers a  judgment  by  default  he  need 
not  join  his  codefendant  against  whom 
a  judgment  on  the  issues  has  been 
taken,  since  they  have  not  the  same 
interest  in  the  subject-matter,  and  the 
proceedings  to  vacate  cannot  affect  the 
codefendant.  Durre  v.  Brown,  7  Ind. 
App.  127. 

In  Cbancery. — ^The  defendant  cannot, 
in  his  motion  to  set  aside  a  default  in 
chancery,  join  with  him  other  parties 
who  are  connected  with  the  plaintiff 
only  by  separate  and  unrelated  equi- 
ties.   Barnes  v.  Anderson,  19  Iowa  70. 

4.  Lake  v.  Jones,  49  Ind.  299; 
Bumside  v,  Ennus,  43  Ind.  411; 
Yancy  v.  Teter,  39  Ind.  305. 

6.  Ryder  v,  Twiss,  4  111.  4;  Lake  v. 
Jones,  49  Ind.  299;  Yancy  v.  Teter,  39 
Ind.  305 ;  Martindale  v.  Brown,  18  Ind. 
284. 

In  Axkaniai  no  notice  to  the  plain- 
tiff of  an  application  by  the  defendant 
to  set  aside  a  default  judgment  before 
a  justice  of  the  peace  is  necessary. 
Frizzell  v.  Willard,  37  Ark.  478. 

e.  Reilly  v.  Ruddock,  41  Cal.  312; 
Seaman  v,  McReynolds,  40  N.  Y.  Su- 
per. Ct  545. 

Votlce  to  Aeslgnae. — Where  the  de- 
fault judgment  has  been  assigned,  the 


application  to  open  the  judgment  will 
not  be  granted  unless  made  on  notice 
to  the  assignee.  Robinson  v.  Ameri- 
can Chemical  Co.,  9  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  78. 

Service  on  Opposite  Party  Personally. 
— Where  the  statute  expressly  states 
that  the  copy  of  a  petition  to  review  a 
judgment  must  be  served  upon  the 
plaintiff,  service  upon  his  attorney  is 
insufficient.  Allen  v.  Singer  Mfg.  Co., 
72  Mo.  326. 

In  Virginia,  under  Code  1873,  c.  177, 
§  5 ;  c.  183,  ^  40,  notice  to  reverse  or 
correct  a  judgment  by  default  need  not 
be  in  writing;  reasonable  notice  alone 
is  required.  Dillard  v.  Thornton,  29 
Gratt.  (Va  )  392. 

Deflinlt  on  Forfeited  FortbcomlngBond. 
— A  judgment  and  award  of  execution 
upon  a  forfeited  forthcoming  bond 
having  been  entered  by  default  upon  a 
day  prior  to  that  to  which  notice  was 
given,  the  court  in  which  the  judgment 
and  award  of  execution  were  rendered 
has  jurisdiction,  on  the  motion  of  the 
plaintiff,  to  set  aside  the  judgment  and 
quash  the  execution,  upon  reasonable 
notice  to  the  defendants.  Code  Va.,  c. 
181,  §  5;  c.  187,  §  23;  Ballard  xk  Whit- 
lock,  18  Gratt.  (Va.)  235. 

7.  Newton  First  Nat.  Bank  t;.Wm.B. 
Grimes  Dry  Goods  Co.,  45  Kan.  510; 
Chapdelaine  v.  Handy,  10  R.  I.  706. 

WalYer. — But  where  a  party  appears 
and  contests  the  proceedings,  he 
waives  the  requirement  of  proper 
notice.  Graves  v.  Fulton,  7  How. 
(Miss.)  592. 

In  Wliconaln  the  notice  of  the  mo- 
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Moving  Papen. — And  copies  of  the  moving  papers  should  be 
served  on  the  attorney  for  the  adverse  party.* 

c.  Notice  Jurisdictional.— The  notice,  when  required,  is 
jurisdictional,  and  the  motion  cannot  be  granted  unless  notice  is 
given  as  the  statute  requires.* 

7.  Written  Application. — Under  statutes  providing  for  appli- 
cations to  set  aside  a  judgment  a  written  motion  is  required.'  An 
oral  motion  will  not  suffice.* 

8.  Exception  Not  Beqnired. — An  exception  need  not  be  taken  to 
a  final  judgment  by  default  to  sustain  an  application  to  set  aside 
or  vacate  it.* 

9.  Proceedings  on  the  Motion — a.  Pleadings. — A  proceeding 
taken  in  the  action  to  vacate  or  open  a  default  is  a  summary  pro- 
ceeding,* and  no  pleadings  are  required  beyond  the  motion  or 
complaint  seeking  relief.^  And  accordingly  an  answer  is  not 
contemplated  or  required  to  be  filed  by  the  adverse  party  to  the 
motion  of  the  applicant.^ 

b.  Hearing. — The  matter  should  be  heard  in  a  summary 
manner.® 

c.  Counter  Affidavits,  etc. — Counter  affidavits  as  to  the 


tion  need  not  be  in  writing.  Butler  v. 
MiteheU,  17  Wis.  52. 

1.  Reilly  v.  Ruddock,  41  Cal.  312; 
Vallejo  V.  Green,  16  Cal.  160. 

a.  Chapdelaine v.Handy,  18  R.  1. 706. 

Bz  Parte  Hearing. — So  an  application 
heard  and  decided  ex  parte  will  be  re- 
versed on  appeal  as  an  abuse  of  discre- 
tion.    Reilly  v.  Ruddock,  41  Cal.  312. 

Copies  of  AffldAvltB. — Where  copies  of 
the  afHdavits  upon  which  the  applica- 
tion rests  are  not  served  upon  the  ad- 
verse party,  as  the  statute  or  rule  of 
court  requires,  the  motion  will  be  de- 
nied.    Scales  V.  Labar,  51  111.  232. 

8.  Indianapolis,  etc.,  R.  Co.  v, 
Crockett,  2  Ind.  App.  136;  Ohio  Falls 
Car  Co.  V.  Sweet,  7  Ind.  App.  163. 

4.  Ohio  Falls  Car  Co.  v.  Sweet,  7  Ind. 
App.  163. 

6.  Commercial  Bank  v,  Bucking- 
ham, 12  Ohio  St.  402. 

6.  Brumbaugrh  v.  Stockman,  83  Ind. 
587;  Nord  V.  Marty,  56  Ind.  531. 

7.  Lake  t'.  Jones,  49  Ind.  297;  Buck 
V,  Havens,  40  Ind.  221 ;  Nord  v,  Marty, 
56 Ind.  531. 

In  Indiana  a  complaint  to  set  aside  a 
judgment  by  default  must  show  the 
nature  of  the  original  cause  of  action. 
Wills  V.  Browning,  96  Ind.  149;  Lee 
v.  Basey,  85  Ind.  543;  Hall  v.  Dur- 
ham, 116  Ind.  198;  Durre  v.  Brown,  7 
Ind.  App.  127. 


Showing  of  Facta. — A  complaint  to 
set  aside  a  judgment  by  default,  alleg- 
ing circumstances  preventing  the  appli- 
cant from  making  his  defense,  must 
show  the  existence  of  such  circum- 
stances, not  only  at,  but  prior  to,  the 
term  at  which  the  judgment  com- 
plained of  was  rendered.  Schlemmer 
V.  Rosslfer,  59  Ind.  326. 

8.  Brown  %).  Brown,  86  Tenn.  304. 
In  Indiana,   whether  the  motion  is 

made  at  the  same  term  or  by  statute 
on  complaint  subsequently  filed,  a 
pleading  from  the  adverse  party,  in 
opposition  to  the  application,  is  not 
required  or  essential.  Nash  v.  Cars, 
92  Ind.  216;  Brumbaugh  v.  Stockman, 
83  Ind.  583;  Nord  v.  Marty,  56  Ind. 
531 ;  Lake  v.  Jones,  49  Ind.  297 ;  Buck 
V.  Havens,  40  Ind.  221. 

Demurer. — In  Washington  a  petition 
to  vacate  a  judgment  by  default  is 
open  to  demurrer,  or  it  may  be  at- 
tacked by  a  motion  to  make  it  more 
specific,  and  where  found  defective  it 
may  be  amended.  Where  no  objection 
is  made  to  it  it  stands  for  a  trial  as  re- 
quired by  the  statute.  Wheeler  v. 
Moore,  10  Wash.  309. 

In  Indiana^  where  a  demurrer  to  a 
complaint  for  relief  is  overruled,  the 
plaintiff  should  be  allowed  to  plead 
over.     Sage  v.  Matheny,  14  Ind.  369. 

9.  Ratliff  V.  Baldwin,  29  Ind.  16. 
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question  of  meritorious  defense  will  not  be  considered.*  But  on 
all  other  questions  involved  in  the  motion  competent  evidence 
offered  by  either  party  may  be  heard,  unless  the  statute  provide 
only  for  its  submission  on  affidavits.^ 

cL  Specific  Grounds  of  Motion  Stated  —in  Oeneria.— The 
applicant  should  embody  in  his  motion  to  set  aside  the  default  all 
the  grounds  upon  which  he  relies,  as  none  other  can  be  consid- 
ered by  the  court  unless  an  amendment  is  allowed;*  and  the  rule 
applies  to  the  consideration  of  the  motion  on  appeal  from  a  deci- 
sion therein.* 

Boope  of  the  Inquiry. — The  court  is  not  obliged  to  decide  collateral 
questions  on  such  an  application.* 

Saheeqnent  Proeeedings. — Nor  will  the  regularity  of  subsequent  pro- 


1.  Mendell  v.  KimbaU,  85  lU.  582; 
Thelin  v.  Thelin,  8  111.  App.  421; 
Nord  V.  Marty,  56  Ind.  531 ;  Hill  v. 
Crump,  24  Ind.  291 ;  Brown  v.  Brown, 
86  Tenn.  304. 

Where  Allowed  under  Loose  Praotioe 
they  will  not  ordinarily  affect  the 
question  of  abuse  of  discretion  where 
the  affidavit  of  the  applicant  excuses 
the  default  and  shows  merits  with  dis- 
tinctness. Scoafield  v.  Sheeler,  18 
111.  App.  507;  Kalkaska  Mfg.  Co.  v, 
Thomas,  17  111.  App.  235. 

2.  Nord  V.  Marty,  56  Ind.  531. 
Oronnds  for  Belief  .--So  evidence  may 

be  heard  on  both  sides  as  to  the 
grounds  on  which  the  relief  against 
the  judgment  is  asked,  because  these 
issues  do  not  concern  the  merits  of  the 
original  action.  Lake  v.  Jones,  49 
Ind.  299;  Hill  V.  Crump,  24  Ind.  291 ; 
Buck  V.  Havens,  40  Ind.  221 ;  Reed  v, 
Curry,  35  111.  536. 

Such  Evidence  may  consist  either  of 
affidavits,  depositions,  or  oral  testi- 
mony. Lake  xk  Jones,  49  Ind.  299; 
Brumbaugh  v.  Stockman,  83  Ind.  587. 

Oontroyerttng  Alleged  Excuse. — The 
adverse  party  may  controvert  the 
facts  tending  to  show  a  sufficient  ex- 
cuse. Douglass  V.  Todd,  96  Cal.  657 ; 
Williams  v.  Grooms,  122  Ind.  391 ; 
Buck  V.  Havens,  40  Ind.  221 ;  Dobbins 
r.  McNamara,  113  Ind.  54;  Hill  i'. 
Crump,  24  Ind.  291 ;  Lake  r.  Jones, 
49 Ind.  297;  Nordr.  Marty,  56 Ind.  531; 
Douglass  r>.  Keehn,  78  Ind.  199;  Law- 
ler  V.  Couch,  80  Ind.  369;  Brumbaugh 
tr.  Stockman,  83  Ind.  583;  Clandy  t;. 
Caldwell,  106  Ind.  257;  Ratliff  v.  Bald- 
win, 29  Ind.  16. 

».  Walker  v.  New  York  Continental 
Ins.  Co.,  2  Utah  331 ;  Sweeney  v. 
Stanford,  60  Cal.  362. 


Irregularltj.  —  On  a  motion  to  set 
aside  a  judgment  for  irreerularity,  the 
court  is  confined  to  the  grounds  of  ir- 
regularity appearing  on  3ie  fac^  of  the 
motion.  Adams  v.  Grey,  32  W.  N.  C. 
(Pa.)  192. 

Statutory  Grounds  Indicated.  —  The 
motion  must  specify  which  of  the 
grounds  stated  in  the  statute  is  relied 
on  by  the  applicant.  La  Porte  v.  Or- 
gan, 3  Ind.  App.  525. 

4.  Laidley  v.  Bright,  17  W.  Va.  801 ; 
Coflfman  v.  Sangston,  21  Gratt.  (Va.) 
263. 

Brron  Apparent  on  the  Record. —  In 
Laidley  v.  Bright,  17  W.  Va.  801,  it 
was  said  obiter  that  the  appellate  court 
might  look  into  the  errors  apparent 
on  the  face  of  the  record  although  not 
specifically  mentioned  in  the  notice  of 
motion.  The  point  was  not  essential 
to  the  decision. 

6.  Traitteur  v,  Levingston  (Super. 
Ct.),  37  N.  Y.  St.  Rep.  3&;  Schumann 
V.  Orchard,  9  Daly  (N.  Y.)  246. 

Failure  to  Reply.— As,  for  instance, 
the  effect  of  the  plaintiff's  failure  to 
reply  to  the  defendant's  allegations 
in  his  counterclaim.  Traitteur  v. 
Levingston  (Super.  Ct.),  37  N.  Y.  St. 
Rep.  368. 

Prior  Judgment. — ^The  court  will  not 
summarily  dispose  of  the  rights  of  the 
parties  by  deciding  on  the  effect  of  a 
prior  judgment  claimed  to  cover  the 
same  cause  of  action  as  the  default 
judgment,  but  the  defendant  must 
establish  it  in  the  usual  way.  Schu- 
mann V.  Orchard,  9  Daly  (N.  Y.)  246. 

Trial  Evidence. — The  court  cannot, 
on  such  a  motion,  be  required  to  re- 
view the  evidence  upon  which  the 
judgment  was  rendered.  Chambers 
V.  Carthel,  35  Mo.  374. 
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ceedings  be  inquired  into  on  a  motion  to  set  aside  a  void  judg- 
ment by  default.* 

€.  Relief  Granted  on  the  Motion.— Where  a  court  or  judge 
is  authorized  to  set  aside  or  vacate  a  judgment  by  default,  the  juris- 
diction includes  the  right,  to  grant  any  less  or  minor  relief  by 
which  justice  may  be  obtained  or  the  rights  of  a  party  in  excusa-. 
ble  default  may  be  protected.* 

Partial  Allowance  of  Motion. — ^A  judgment  by  default  may  be  set 
aside  wholly  or  in  part.* 

Part  VaUd. — Where  any  part  of  the  judgment  by  default  is  valid 
and  regular  a  motion  to  set  aside  the  entire  judgment  will  not  be 
granted.* 

10.  Vacation  by  Implication — a.  In  General. — A  formal  order 
is  not  always  required  to  set  aside  a  judgment  by  default  \^  any 
act  of  the  court  inconsistent  therewith  may  operate  to  vacate  the 
judgment.* 


1.  Challiss  V.  Headley,  9  Kan.  684. 

2.  McCall  V,  McCall,  54  N.  Y. 
548,  where  the  court  said :  **  It  is 
a   very  common    practice    in   actions 

,  at  law  to  deny  a  motion  to  vacate  a 
judgment  absolutely  and  yet  permit 
a  trial  of  matters  set  up  as  a  defense 
by  a  referee,  the  result  of  which,  if 
favorable  to  the  defendant,  has  the 
same  effect,  or  at  least  secures  relief  to 
the  extent  of  the  decision  in  his 
favor." 

Fnrtlier  BaUef. — Where  such  motion 
asks,  besides  specific  relief,  such  fur- 
ther relief  as  may  be  just,  such  relief 
may  be  given  as  the  facts  presented  on 
the  motion  authorize.  Bissell  v.  New 
York  Cent.,  etc.,  R.  Co.,  67  Barb.  (N. 
Y.)  385. 

8.  Lyon  v.  Boilvin,  7  111.  629. 

80  SnbMQnent  Proceedlnge  may  be  Set 
Aside  for  irregularity,  although  the 
simple  default  be  left  to  stand.  Gris- 
wold  V,  Stoughton,  Col.  &  C.  Cas.  (N. 
Y.)  146. 

4.  Challiss  v,  Headley,  9  Kan.  684. 
Defludt   Snffered   to   Stand. — Where 

the  motion  is  justified  as  to  the  judg- 
ment, but  not  as  to  the  default,  the 
judgment  should  be  set  aside,  but  not 
the  default.  MuUendore  f .  Silvers,  34 
Ind.  100. 

The  court  may  set  aside  a  final  judg- 
ment by  default  because  of  an  impro- 
priety in  the  assessment  of  damages, 
leaving  the  interlocutory  judgment  to 
stand  until  a  new  trial  is  had  of  dam- 
ages. Mailhouse  v,  Inloes,  18  Md. 
338. 

5.  Watson  v.  Harris,  65  Tex.  61. 

6.  Watson  v,  Harris,  65    Tex.    61, 
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where  the  court  said :  '**  It  is  apparent 
from  this  statement  of  the  case  that 
whilst  no  formal  order  appears  to  have 
been  entered  setting  aside  the  judg- 
ment by  default,  ei&er  as  to  Carr  or 
Watson,  they  were  each  allowed  to 
plead  to  the  action.  Not  only  so,  but 
they  were  also  allowed  to  introduce 
testimony  to  defeat  the  plaintiff's  re- 
covery. They  were  as  much  before 
the  court  upon  the  hearing  of  the 
cause  as  any  of  the  other  defendants ; 
as  much,  in  fact,  as  if  the  court  had 
formally  set  aside  the  default  and  al- 
lowed them  to  plead  and  introduce 
evidence.  The  court  did,  in  fact,  give 
them  special  permission  to  plead,  for 
their  amended  answers  state  that  they 
were  filed  by  leave  of  the  court,  and 
upon  these  answers  containing  this 
statement  they  were  allowed  to  go  to 
trial  and  to  introduce  evidence  to  sus- 
tain their  pleadings.  A  defendant 
against  whom  a  judgment  by  default 
stands  has  no  right  to  plead  in  the 
cause  or  to  introduce  evidence  to  de- 
feat the  plaintiff's  action.  The  court, 
too,  treated  its  action  in  this  respect 
as  equivalent  to  a  setting  aside  of  the 
default,  for  it  rendered  a  judgment 
against  the  plaintiff  in  favor  of  Carr 
without  any  formal  order  annulling 
the  judgment  by  default  which  had 
been  taken  against  him.  It  could  not 
render  a  judgment  in  his  favor  with 
one  standing  against  him  at  the  same^ 
time  in  the  same  cause." 

Judgment  for  Defendant. — Where  a^ 
final  judgment  is  rendered  in  favor  of  a 
defendant,  a  prior  interlocutory  judg-. 
ment  by  default  will  be  presumed  to» 
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b.  By  Discontinuance. — So  an  agreement  to  discontinue  an 
action  operates  as  an  implied  vacation  of  an  interlocutory  or  final 
judgment  by  default.* 

c.  By  Vacation  of  Summons.— But  an  order  of  the  court 
vacating  the  summons  for  lack  of  proper  indorsement  does  not 
effect  a  vacation  of  judgment  by  default,*  unless  the  order 
expressly  so  provides.* 

11.  What  mnst  be  Shown  to  Obtain  Opening  or  Vacation  of  a 
Be&nlt — a.  In  General. — No  general  rule  can  be  laid  down 
which  will  determine  every  case  upon  an  application  to  open  or 
vacate  a  default  or  judgment  thereon.*  Each  case  must  rest  upon 
its  own  circumstances  and  specific  considerations.^ 

b.  Injury  must  be  Shown. — It  is  not  even  sufficient  that 
the  applicant  shows  an  irregularity  in  the  judgment  or  that  his 
case  falls  within  the  instances  provided  for  by  a  statute  of  relief  ;* 


have  been  set  aside.  Pirn  v.  St.  Louis, 
122  Mo.  655. 

Prior  Hontiilt. — The  reception  of  a 
declaration  and  the  rendition  of  a  judg- 
ment by  default  thereon  constitute  a 
decision  setting  aside  and  vacating  a 
claim  in  the  clerk's  office  of  a  nonsuit. 
Jones  V.  Merrill,  i  Ala.  217. 

In  Louisiana  the  confirmation  of  a 
final  judgment  by  default  will  be  held 
void  where  the  preliminary  judgment 
by  default  has  been  set  aside  on  mo- 
tion. New  Orleans  v,  Ker,  26  La.  Ann. 
491. 

1.  Deen  v.  Milne,  113  N.  Y.  303. 

FUlng  Answer. — Where  an  interlocu- 
tory judgment  by  default  is  rendered 
subject  to  the  right  of  the  defendant 
to  file  an  answer,  the  filing  of  an  an- 
swer within  the  required  time  operates 
to  vacate  the  judgment.  Alliance 
Milling  Co.  v.  Eaton  (Tex.  Civ.  App. 
1896),  33  S.  W.  Rep.  589,  where  the 
court  said:  "The  judgment  was  noth- 
ing more  than  one  rendered  upon  con- 
dition that  an  answer  may  be  filed,  and 
when  this  condition  was  complied  with 
it  had  the  effect  of  vacating  the  in- 
terlocutory judgment  in  so  far  as  it  may 
be  defeated  by  an  answer  pleading 
issues  and  defenses  showing  that  the 
plaintiffs  ought  not  to  recover." 

DoflnuUnt  Allowed  to  Defend.— The 
mere  fact,  however^  that  the  defendant 
is  let  in  to  defend  does  not  of  itself  open 
the  judgment  or  stay  proceedings  upon 
the  execution.  Carswell  v.  Neville,  12 
How.  Pr.  (N.  Y.  Supreme  Ct.)  445. 

Filing  Demnrror. — Where  a  rule  of 
court  prohibited  all  dilatory  pleas, 
without  the  consent  of  the  adverse 
party,  after  the  time  for  filing  those 
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pleas  has  expired,  it  was  held  that  it 
was  not  proper  to  permit  the  defendant 
to  file  a  demurrer  to  the  writ  and  dec- 
laration, without  the  defendant's  con- 
sent, upon  opening  default.  Burf ord  v, 
Cunningham,  2  Port.  (Ala.)  244. 

GrantSig  New  Trial. — The  mere  fact 
that  a  new  trial  has  been  asked  and 
granted  does  not  have  the  effect  of 
setting  aside  a  default.  Reed  v.  Spayde, 
56  Ind.  394;  Fisk  v.  Baker,  47  Ind, 
534. 

Plea  of  Prescription.  —  In  Louisiana^ 
when  the  plea  of  prescription  is  filed 
in  a  suit,  not  as  an  answer,  but  as  a 
peremptory  exception,  it  will  not  have 
the  effect  of  setting  aside  a  judgment 
by  default  previously  rendered  in  the 
suit ;  and  on  the  overruling  of  the  ex- 
ception thus  filed,  the  plaintiff  is  en- 
titled to  introduce  his  proof  to  confirm 
his  default,  and  to  compel  the  judge 
a  quo  to  hear  his  proof  and  pass  on  his 
application  to  confirm.  State  v.  Judge, 
30  La.  Ann.  155. 

a.  Bissell  v.  New  York  Cent.,  etc., 
R.  Co.,  67  Barb.  (N.  Y.)  385. 

3.  Bissell  V,  New  York  Cent.,  etc., 
R.  Co.,  67  Barb.  (N.  Y.)  385. 

4.  Russell  V,  Waite,  Walk.  (Mich.) 
31;  Horton  v.  New  Pass  Gold,  etc., 
Min.  Co.,  21  Nev.  184. 

Purpose  of  Setting  Aside.— Where  a 
judgment  by  default  is  regulj^rly 
taken  it  cannot  be  set  aside  for  any 
other  purpose  than  to  allow  the  de- 
fendant to  introduce  a  defense  on  the 
merits.     Frost  v.  Dodge,  15  Ind.  139. 

6.  Russell  V.  Waite,  Walk.  (Mich.)  31. 
See  infray  XVIII.  13.  Decision  on 
Motion  Lies  in  Discretion. 

6.  I  Tidd's  Pr.  568;  Stadholme  v. 
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he  must  go  further  and  show  that  the  irregularity  is  substantially 
prejudicial  to  him,*  or  that  a  failure  to  open  the  default  or  judg- 
ment thereon  will  operate  harshly  and  inequitably  * 

Waiver. — The  defendant  may,  moreover,  waive  the  irregularity  in 
the  judgment  so  as  to  preclude  himself  from  alleging  it  as  a 
ground  for  vacating  or  setting  aside  the  default.* 

c.  Default  must  be  Excused  where  Regular — (i)  In 
General. — Where  the  default  or  judgment  thereon  is  regular, 
the  applicant  must  clearly  show  to  the  court  that  his  negligence 
in  suffering  the  default  was  excusable,*  and  the  excuse  shown 


Hodgson,  2  T.  R.  390;  Maddocks  i;. 
Holmes,  i  B.  &  P.  228. 

1.  Green  v.  Howard,  14  Hun  (N. 
Y.)  436;  Ridalockv.  Levy,  8  Paige 
(N.  Y.)  197. 

Technioal  Informality. — The  default 
will  not  be  disregarded  or  opened  up 
merely  because  of  slight  informalities. 
Graydon  v.  Thomas,  3  Oregon  250. 
Nor  for  mere  irregularity,  which 
does  not  affect  the  justice  of  the 
case  and  of  which  the  party  could 
readily  have  availed  himself  before 
judgment.  Cosgrove  v,  Butler,  i  S. 
Car.  241. 

DesoripUoii  of  Mortgaged  Premiaei. — 
Where,  in  a  foreclosure  suit,  the  peti- 
tion described  the  mortgaged  premises 
correctly,  a  decree  entered  by  default 
cannot  be  avoided  by  showing  that  the 
record  of  the  mortgage  in  Uie  books 
of  the  office  of  the  register  of  deeds 
misdescribed  the  premises.  Deitrich 
V,  Lang,  II  Kan.  636. 

2.  Donnelly  v,  Clark,  6  Mont.  135; 
Russ  V.  Gilbert,  19  Fla.  S4. 

Teolmlcal  Objectioni. — w  nere  the  pro- 
ceedings of  a  party  in  a  suit  are  strictly 
regular,  and  the  substantial  justice 
and  equity  of  the  case  are  with  him, 
the  court  will  not  open  the  default  to 
enable  the  adverse  party  to  raise  tech- 
nical objections.  Gay  v.  Gay,  10 
Paige  (N.  Y.)  369. 

8.  Appearance  on  WUt  of  Aiqniry. — 
At  common  law  the  defendant  is  held 
to  waive  the  irregularity  by  appearing 
and  cross-examining  the  witnesses  on  a 
writ  of  inquiry.  Fraas  v,  Paravicini, 
4  Taunt.  545. 

And  where  he  induced  the  plaintiff 
to  believe  that  he  had  appeared  by  ac- 
cepting the  declaration  served,  he  could 
not  have  the  judgment  set  aside  for 
nonappearance,  i  Tidd's  Pr.,  p^67 ; 
Williams  v.  Strahan,   i  B.  &  PT  N. 

1^.309- 
Estoppel. — ^A  defendant  may  be   es- 


topped by  his  acts  from  disputing  the 
regularity  of  the  judgment.  Piatt  f. 
Sickler,  3  Kulp  (Pa.)  519,  where  he 
was  held  estopped  by  giving  bail  for 
stay  of  execution. 

4.  California, — Coleman  v.  Rankin, 
37  Cal.  249;  Bailey  r.  Taaffe,  29  Cal. 
422  ;  Francis  f .  Cox,  33  Cal.  325 ; 
Parrott  v.  Den,  34  Cal.  80. 

Indiana, — Burton  v,  Harris,  76  Ind. 
429;  Nelson  t;.  Johnson,  18  Ind.  329; 
Yancy  v.  Teter,  39  Ind.  305. 

Missouri, — Griffin  v.  Veil,  56  Mo. 
310  ;  Robj'n  v.  Chronicle  Pub.  Co., 
127  Mo.  385. 

Montana, — Lowell  v.  Ames,  6  Mont. 

187. 

Texas. — Masterson  v,  Ashcom,  54 
Tex.  329;  Cook  V,  Phillips,  18  Tex.  31. 

Where  Judgment  Is  BegnUr. — ^A  judg- 
ment by  default  is  regular  where  the 
defendant  is  properly  summoned  but 
fails  to  appear,  or  appears  duly  and 
fails  to  answer,  and  allows,  without 
objection,  the  default  to  be  entered 
and  a  judgment  taken  seasonably 
thereon,  for  an  amount  authorized 
and  sustained  by  the  plaintiff's  plead- 
ings.  Walton  V,  Walton,  80  N .  Car.  26. 

Insnfflcient  Excuse. — A  mere  state- 
ment by  the  defendant  in  his  affidavit 
that  he  was  under  the  impression,  when 
he  retained  counsel  in  the  case,  that 
the  time  to  answer  had  not  expired, 
that  he  did  not  recollect  the  precise 
day  upon  which  the  summons  and 
complaint  were  served,  and  that  he 
was  quite  ill  at  the  time  and  did  not  as 
carefully  note  the  time  as  he  otherwise 
would  have  done,  is  entirely  insuffi- 
cient.    Elliott  V,  Shaw,  16  Cal.  377. 

«*  Beady  *'  Several  Times,  AtMent  at 
Last. — The  mere  fact  that  plaintiff 
had  answered  *'  ready'*  to  the  call  of 
the  calendar  on  several  different  oc- 
casions does  not  justify  the  open- 
ing of  the  default  taken  at  a  subse- 
quent   occasion,  when  he  was  absent 
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must  be  reasonable  under  all  the  circumstances.* 

(2)  Burden  of  Proof, — The  burden  rests  upon  the  applicant  to 
show  facts  which  would  make  the  denial  of  the  motion  an  abuse 


on  the  call  of  his  case.  McDonald  v, 
Heineman  (Supreme  Ct.),33  N.  Y. 
St.  Rep.  839. 

PendAiicy  of  Compromise. — The  pend- 
ing offer  of  a  compromise  of  the  claims 
in  controversy  is  not  of  itself  a  sufficient 
excuse  for  a  failure  to  appear  to  the 
action.  Goldsberry  v.  Carter,  28 
Ind.  59. 

Bamairiago  of  naintilT  after  DiTorce 
Decree. — The  mere  fact  that  the  plain- 
tiff, who  had  taken  a  decree  by  default 
against  the  defendant  in  a  divorce  case, 
remarried  within  two  weeks  and  be- 
fore the  defendant's  attorney  had  had 
time  to  prepare  motion  papers  upon 
which  an  application  to*  open  the  de- 
fault was  to  be  based,  was  held  no 
ground  for  denial  of  the  motion.  Scrip- 
ture V.  Scripture,  70  Hun  (N.  Y.)  432. 

Wlttidrawal  of  Appearanoe. — Where 
the  default  is  taken  on  the  defendant's 
withdrawal  of  his  appearance,  the  af- 
fidavit must  explain  such  withdrawal. 
Boss  V,  Smith,  60  Ind.  40. 

1.  Indiana. —vB^trj  v.  Seitz,  15  Ind. 
■69  ;  Hays  v.  State  Bank,  21  Ind.  154. 

Nebraska. — Burke  v.  Pepper,  39 
Neb.  320;  Mills  v.  Miller,  3  Neb.  95. 

New  Tork. — Exdse  Com'rs  v,  Hol- 
lister,  2  Hilt.  (N.  Y.)  588  ;  Seymour  v, 
Elmer,  4  E.  D.  Smith  (N.  Y.)  199  ; 
Fowler  v.  Colyer,  2  E.  D.  Smith  (N. 
Y.)  125 ;  Ball  r.  Mander,  19  How.  Pr. 
(N.  Y.  C.  PI.)  468;  Beebe  v.  Roberts, 
3  E.  D.  Smith  (N.  Y.)  194;  New 
York  v.  Green,  i  Hilt  (N.  Y.)  393; 
Foster  v.  CapeweU,  i  Hilt.  (N.  Y.) 
47 ;  Lent  v,  Jones,  4  E.  D.  Smith  (N. 
Y.)  52;  Camp  V.  Stewart,  2  E.  D. 
Smith  (N.  Y.)  88;  Bissell  v.  Dean,  3 
E.  D.  Smith  (N.  Y.)  172;  Gotts- 
berger  v,  Harned,  2  E.  D.  Smith  (N. 
Y.)  128;  Gardner  v.  Wight,  3  E.  D. 
Smith  (N.  Y.)  334;  Carroll  v.  Goslin, 
3  E.  D.  Smith  (N.  Y.)  376;  Arm- 
strong V.  Craig,  18  Barb.  (N.  Y.)  387; 
Beach  v.  McCann,  i  Hilt.  (N.  Y.)  256  ; 
Murlingx;.  Grote,  i  Hilt.  (N.  Y.)  116; 
Tyler  v.  Olney,  12  Johns.  (N.  Y.) 
378 ;  Cogswell  v.  Vanderbergh,  i  Cai. 
(N.  Y.)  156;  Spencer  v.  Webb,  i 
Cal.  (N.  Y.)  118;  Cowton  v.  Ander- 
son, I  How.  Pr.  (N.  Y.  Supreme  Ct.) 
145  ;  Clark  v,  Lyon,  2  Hilt.(N.  Y.)  91; 
Van  Namee  v,  tones,  1  How.  Pr.  (N. 
Y.    Supreme    Ct.)    55;   Robinson  v. 


Sinclair,  i  How.  Pr.  (N.  Y.  Supreme 
Ct )  107. 

7>«aj.— Groean  v.  Smith  (Tex.  Civ. 
App.  1895),  33S.  W.  Rep.  276;  Tarrant 
County  V,  Lively,  25  Tex.  Supp.  399; 
Watson  V,  Newsham,  17  Tex.  437. 

Wisconsin. — Hinman  v.  C.  H.  Ham- 
ilton Paper  Co.,  53  Wis.  171. 

Rationale  of  the  Rule. — It  was  said  in 
Burke  v.  Pepper,  29  Neb.  323 :  **  Under 
our  system  of  practice,  where  the  plead- 
ings are  filed  in  a  public  office  and  a 
definite  period  fixed  by  a  statute  within 
which  the  defendant  must  plead,  it  is 
his  duty  to  use  reasonable  diligence  in 
the  case,  and  if  from  any  cause  he  is 
unable  to  plead  on  the  day  designated, 
eood  faith  requires  that  he  should  ask 
Jot  and  obtain  a  reasonable  extension 
of  time  in  which  to  file  his  pleading. 
A  party  who  wilfully  neglects  this, 
whatever  his  motive  may  be,  must  be 
able  to  offer  a  reasonable  excuse  and  a 
good  defense  to  the  case  in  a  reviewing 
court  for  his  failure  to  plead  at  the 
proper  time,  where  the  trial  court  has, 
on  the  regular  call  of  docket,  reached 
the  case  in  its  order  and  rendered  judg- 
ment which  it  afterwards  refuses  to  set 
aside." 

Time  to  nead. — The  mere  fact  that 
more  time  was  required  to  prepare 
the  answer  than  in  ordinary  cases 
does  not  show  excusable  neglect  where 
no  application  was  made  for  extension 
of  time,  nor  reasons  shown  for  not 
presenting  an  answer.  Bailey  v,  Taaffe, 
29  Cal.  422. 

Mlftake  as  to  Oauie  of  Aotlon. — ^A 
failure  to  appear  to  an  action  on  an 
account  when  summoned,  induced  by 
a  belief  that  the  action  was  based  on 
a  note  given  by  the  defendant  to  the 
plaintiff  to  which  he  had  no  defense, 
will  not  constitute  excusable  neglect. 
Lake  v.  Jones,  49  Ind.  297. 

Ulatake  of  One  Codefendant  in  believ- 
ing that  a  judgment  for  want  of  a  plea 
was  taken  against  several  defendants 
through  the  default  of  one  is  no  ex- 
cuse. Letchworth  v.  Bunting,  12  Pa. 
Co.  Ct.  Rep.  587. 

In  mnneeota  one  of  the  appellants 
was  a  nonresident  defendant  in  an  ac- 
tion to  foreclose  a  mechanic's  lien,  on 
whom  substituted  service  only  of  the 
summons  was  made.     He  omitted  to 
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of  discretion,*  and  where  no  reasonable  excuse  or  defense  is  shown 
the  application  will  be  denied.* 

(3)  Gross  Negligence. — Gross  negligence  of  the  defendant  is  a 
sufficient  ground  for  denying  his  application  for  relief.' 


answer  within  the  time  prescribed  by 
law,  and  afterwards  applied  to  the 
court  for  leave  to  answer  and  defend. 
It  was  held  that  he  had  failed  to  make 
out  a  proper  case  for  relief,  either 
under  the  provisions  found  in  Laws 
Minn.  1889,  c.  200,  ^  10,  or  in  Gen. 
Stat.,  c.  66,  ^  66  or  ^  125.  Carlson  v. 
Phinney,  56  Minn.  476. 

In  Equity. — Where  an  answer  in 
equity,  ordered  to  be  filed  in  time,  did 
not,  mrough  the  negligence  of  a  post- 
master, arrive  in  season  to  prevent  a 
default,  it  was  held  excusable.  Wal- 
rad  V.  Walrad,  55  111.  App.  668. 

InsolYent  Defendant. — On  a  motion 
to  set  aside  an  inquest  by  default 
against  two  defendants,  one  having 
previously  been  discharged  as  an  in- 
solvent, the  court  refused  the  rule 
upon  the  plaintiff's  stipulating  to  en- 
ter a  verdict  for  the  defendant,  who 
was  discharged.  Oakley  v,  Steddi- 
ford,   3   Johns.   (N.   Y.)  253. 

Absence  of  Witness. — The  refusal  of 
a  judge  to  postpone  a  trial  on  account 
of  the  absence  of  a  witness,  and  the 
fact  that  no  appeal  was  taken  from 
the  order  do  not  bar  the  defendant's 
right  to  move,  on  that  ground,  to  set 
aside  the  default  and  inquest  taken  on 
the  defendant's  refusal  to  go  on  with 
the  trial.  Cahill  v.  Hilton,  31  Hun 
(N.  Y.)  114. 

When  Not  Opened  at  Same  Term. — In 
New  Tork  a  default  taken  at  a  special 
term  will  not  be  opened  at  the  same 
term  on  the  ground  that  the  opposing 
counsel  had  an  agreement  with  the 
adverse  attorney  not  to  attend  until 
toward  the  close  of  the  term.  It  was 
his  duty  to  attend  the  term  and  watch 
his  motions.  His  remedy  is  to  give 
notice  and  move  at  the  next  term  to 
open  his  default.  Mather  v.  Wardell, 
I  How.  Pr.  (N.  Y.  Supreme  Ct.)  172. 

Failure  to  Hear  tlie  Cause  Called.— An 
excuse  that  the  defendant  was  present 
in  court  but  did  not  hear  the  cause 
called  is  insufficient.  Forstert;.  Cape- 
well,  1  Hilt.  (N.  Y.)  47. 

1.  Churchill  v.  Brooklyn  L.  Ins. 
Co.,  88  N.  Car.  207;  Kerchner  v. 
Baker,  82  N.  Car.  169. 

2.  Crammond  v,  Roosevelt,  2  Johns. 
Cas.  (N.  Y.)  282;  Wooster  v.  Wood- 


hull,  I  Johns.  Ch.  (N.  Y.)  539;  Pr: 
ker  i;.  Grant,  i  Johns.  Ch.  (N.  Y  ) 
630;  Rucker  v.  Howard,  2  Bibb  (Ky.) 
166;  Watson  V,  San  Francisco,  etc., 
R.  Co.,  41  Cal.  21 ;  People  v.  O'Con- 
nell,  23  Cal.  281. 

Deliberate  Neglect.  —  It  was  said  in 
Crammond  x\  Roosevelt,  2  Johns.  Cas. 
(N.Y.)  282:  "  The  defendant  has  had 
a  full  opportunity  to  make  his  defense,, 
and  the  inquest  was  deliberately  suf- 
fered to  be  taken.  After  this  he  must 
be  precluded.  It  would  be  too  loose 
again  to  open  the  cause  for  a  defense 
on  the  ground  of  a  mistake  either  in 
the  defendant  or  in  his  counsel.  Here 
was  no  circumvention  or  deception  on 
the  part  of  the  plaintiff,  and  the  de- 
fendant can  have  no  legal  claim  be- 
yond a  fair  opportunity  to  make  his- 
defense.  Public  policy  and  expediency, 
as  well  as  the  danger  of  such  a  prece- 
dent, require  that  thereafter  there 
should  be  an  end  to  litigation." 

Defendant's  Mistake  «s  to  Terms  of 
Court  is  not  sufficient  to  excuse  his 
default.  Williams  v.  Grooms,  122 
Ind.  392. 

Mistake  as  to  the  Court  in  which  his 
cause  was  pending  does  not  excuse 
him.  Robertson  v.  Bergen,  10  Ind- 
402. 

Mistake  as  to  Cause  of  Action. — De- 
fendant's mistake  in  supposing  it  an- 
other and  different  cause  of  action,  a9 
to  which  he  had  no  defense,  is  no 
excuse.  Williams  v.  Grooms,  122 
Ind.  391 ;  Lake  v,  Jones,  49  Ind. 
297. 

3.  Ordway  v.  Suchard,  31  Iowa  481 ; 
Harrison  v.  Kramer,  3  Iowa  543 ;  Met»- 
ger  V.  Waddell,  i  N.  Mex.  400, 

Service  of  Summons  Forgotten. — 
Where  a  summons  sen'ed  upon  the 
treasurer  of  a  corporation  was  handed 
to  a  stockholder  and  forgotten  by  both, 
it  was  held  inexcusable  negligence. 
Union  Hide,  etc.,  Co.  r.  Woodley,  75 
IH.  435. 

No  Security  for  Costs. — A  judgment  by 
default  entered  for  the  plaintiff,  a  for- 
eign corporation,  will  not  be  set  aside 
because  no  security  was  given  by  it,  as 
required  by  statute,  before  commence- 
ment of  the  suit.  The  defendant  must 
move  that  security  be  given  before 
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(4)  Good  Faith, — The  applicant  must  also  show  good  faith 
otherwise  than  by  making  an  affidavit  of  merits.* 

(5)  Costs. — The  plaintiff  is  under  no  obligation  voluntarily  to 
consent  to  the  opening  of  a  default,  although  the  defendant 
present  a  sufficient  excuse  *  and  consequently  he  will  not  be  com- 
pelled to  pay  costs  as  a  penalty  for  his  refusal  to  stipulate  for  a 
new  trial  on  the  defendant's  proffer  of  costs  and  disbursements.* 

d.  Specific  Grounds — (i)  For  get  fulness. — Mere  forgetfulness 
of  the  performance  of  a  legal  duty  is  not  sufficient  unless  an 
excusable  cause  is  shown  in  explanation.* 

(2)  Mistake,  Inadvertence ^  Misapprehension,  Surprise,  Accident, 
Fraud — ^Mistake. — The  defendant  must  show  that  the  default  and 
judgment  thereon  were  taken  through  his  excusable  mistake.* 


judgment,  or  his  right  to  have  such 
security  is  deemed  waived.  Mer- 
chants' Bank  v.  Mills,  3  E.  D.  Smith 
(N.  Y.)2io. 

Slight  Negllgenoe. — When  a  defend- 
ant shows  good  faith  in  the  prepara- 
tion for  the  trial  and  attendance  on 
the  court,  a  slight  negligence  should 
be  excused,  if  it  is  apparent  that  he  has 
a  good  defense  on  the  merits  and  had 
no  disposition  to  delay  the  trial  of  the 
cause.     Blain  v.  Shaffner,  37  111.  App. 

394- 

1.  Deane  v.  Loucks,  58  Hun  (N.  Y.) 
5^5;  Ellis  V.  Butler,  78  Iowa  632; 
North  American  Ins.  Co.  v.  Swine- 
ford,  28  Wis.  257. 

Jtididal  Discassloii  of  the  Rule.  —  In 
Deane  v.  Loucks,  58  Hun  (N.  Y.)  556, 
it  was  said:  **  We  think  that  the  learned 
counsel  for  the  appellant  is  entirely 
mistaken  in  supposing  that  the  doc- 
trine has  ever  been  established  that 
when  an  affidavit  of  merits  is  presented, 
and  there  are  no  suspicious  circum- 
stances connected  with  the  application, 
a  default  will  necessarily  be  opened. 
Although  decisions  to  that  effect  may 
be  found,  yet  still  the  practice  of  the 
court  has  been  against  so  loose  a  pro- 
cedure as  this,  and  the  applicant  must 
not  only  show  a  reasonable  ground  for 
opening  the  default  but^he  burden  is 
upon  him  to  establish  his  good  faith 
otherwise  than  simply  by  an  affidavit 
of  merits." 

No  (>|»portimlt7  for  Trial  Lost. — If  de- 
fendant swears  to  a  defense  on  the 
merits,  and  no  opportunity  for  trial 
has  been  lost,  the  default  will  be  set 
aside.  Davenport  v,  Ferris,  6  Johns. 
(N.Y.)i3i. 

S.  Camp  V,  Stewart,  2  E.  D.  Smith 
<N.  Y.)  88. 


3.  Camp  V.  Stewart,  2  E.  D.  Smith 
(N.  Y.)  88. 

4.  Forgetftilness  of  the  Day  of  Trial, 
when  the  excuse  is  unaccompanied  by 
any  explanation  of  the  lapse  of  mem- 
ory, is  inexcusable.  Beebe  v,  Roberts, 
3  E.  D.  Smith  (N.  Y.)  194.  See  also 
O'Connor  v,  Ellmaker,  83  Cal.  452. 

Forfetftilness  of  Cleric — Where  an 
answer  was  prepared  and  verified  and 
placed  with  the  clerk  of  the  defend- 
ant's attorney  for  service  in  season,  and, 
the  defendant's  attorney  having  left 
town,  the  answer  was  not  served 
through  the  forgetfulness  of  the  clerk, 
it  was  held  a  good  excuse.  Clark  v. 
Lyon,  2  Hilt.  (N.  Y.)9i. 

6.  People  r.  Rains,  23  Cal.  127; 
Bissell  V.  Dean,  3  E.  D.  Smith  (N.  Y.) 
172;  Gottsberger  v.  Harned,  2  E.  D. 
Smith  (N.  Y.)  128;  Gardners.  Wight, 
3  E.  D.  Smith  (N.  Y.)  334;  Cogswell 
V.  Vanderbergh,  Col.  &  C.  Cas.  (N. 
Y.)  214;  Stewart  v.  Atkins,  3  Cow. 
(N.  Y.)  67;  Cramer  v.  Fitzsimmons, 
12  Wend.  (N.  Y.)  251. 

MlBtalce  of  Stenographer. — A  judg- 
ment by  default  was  held  rightly  va- 
cated where  due  to  a  mistake  of  the 
applicant's  stenographer  in  writing 
the  somewhat  similar  name  of  another 
corporation  in  the  title  of  a  demurrer, 
instead  of  the  name  of  the  applicants, 
whereby  defendant  was  misled.  Will 
V.  Lytle  Creek  Water  Co  ,  100  Cal.  344. 

mstake  as  to  Time. — ^The  mistake  of 
the  defendant  as  to  the  day  he  was 
serN'ed  with  a  copy  of  the  complaint 
and  summons  will  authorize  opening 
the  default  where  a  good  defense  is 
shown.  But  not  an  affidavit  of  the 
defendant's  attorney  to  the  effect  that 
he  had  mistaken  the  day  of  service 
and  that  he  prepared  a  demurrer  to 
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Inadvertence— Or  he  must  show  a  case  of  excusable  inadvertence.* 
MieapprehenBion. — As  where  the  attorney  mistook  the  time  through 
a  business  interruption.* 

Snrpriie. — Or  that  the  default  was  taken  against  him  by  surprise.* 


the  complaint.  Reidy  v.  Scott,  53 
Cal.  71. 

Mistake  of  Oharaoter  of  8nlt. — In 
Mosbj  V.  Haskins,  4  Hen.  &  M. 
(Va.)  427,  the  default  was  opened 
where  the  party  had  made  the  mis- 
take of  supposing  that  the  summons 
ser\'ed  upon  him  was  process  in  a 
pending  chancery  suit  instead  of 
primal  process  in  an  action  at  law. 

Wrong  Entry  of  Rule. — Where  the 
rule  for  the  defendant  to  plead  was 
entered  in  the  wrong  rule  book,  through 
a  substitution  of  a  firm  of  attorneys 
as  representing  the  plaintiff  instead  of 
a  single  attorney,  and  so  escaped 
the  defendant's  attorney's  search,  it  was 
held  an  excusable  mistake.  Stewart  r. 
Atkins,  3  Cow.  (N.  Y.)  67. 

But  not  where  the  rule  was  wrongly 
entered  merely  on  the  opposite  page 
of  the  rule  book,  for  in  that  case  de- 
fendant's attorney  could  have  seen  it 
with  due  diligence,  especially  where 
it  is  not  shown  that  the  defendant  was 
prejudiced  or  misled  by  the  mistake. 
Cramer  v.  Fitzsimmons,  12  Wend. 
(N.  Y.)  251. 

Betnm  Day  of  Summons. — Where  the 
defendant  had  mistaken  the  return  day 
of  the  summons,  it  was  held  that  it 
might  be  sufficient  ground  for  opening 
the  default.  Gottsberger  v.  Harned,  3 
E.  D.  Smith  (N.  Y.)  128. 

Mistake  in  Deliyerlng  Papers  to  Attor- 
ney.— Proof  of  a  mistake  in  delivering 
papers  to  an  attorney  to  defend  justi- 
fies the  court  in  opening  the  default. 
Merchants  Bank  v.  Mills,  3  E.  D.  Smith 
(N.  Y.)  210. 

1.  Adams  i\  Citizens  State  Bank,  70 
Ind.  89;  Green  v.  Stobo,  118  Ind.  332; 
Lent  V.  Jones,  4  E.  D.  Smith  (N.  Y.) 
52 ;  Kelly  v.  SchoUenberger,  16  W.  N. 
C.  (Pa.)  507. 

Money  Supposed  to  haye  been  Paid. — 
Where  the  defendant  thought  he  had 
paid  the  money  in  order  that  the  suit 
might  not  go  on,  and  therefore  did 
not  make  any  defense,  his  neglect  was 
held  excusable.  Cogswell  v.  Van- 
derbergh,  Col.  &  C.  Cas.  (N.  Y.)  214. 

Mutnal  Mistake.— Where  the  failure 
of  the  defendant  to  make  defense  was 
due  to  a  mutual  mistake  of  his  attor- 
ney and  himself,  the  default  was  set 


aside  and  defendant  allowed  to  plead. 
Panesi  v.  Boswell,  12  Heisk.  (Tenn.) 
323. 

Supposing  Suit  Was  in  Dliforent  Court — 
Mistaken  Supposition. — Where  the  de- 
fendant sw^ore  that  when  served  with  the 
writ  in  the  cause  he  supposed  the  suit 
to  be  in  the  Common  Pleas,  and  had 
**a  substantial  defense,"  corroborated 
by  the  deposition  of  his  attorney  that 
he  was  retained  to  defend  upon  infor- 
mation by  the  defendant  that  the  suit 
was  in  the  Common  Pleas,  and  knew 
not  to  the  contrary  till  he  gave  notice  of 
retainer,  the  court  set  aside  the  reg- 
ular default  and  subsequent  proceed- 
ings. Wilson  V.  Guthrie,  Col.  &  C. 
Cas.  (N.  Y.)  477. 

2.  Seymour  v,  Elmer,  4  E.  D.  Smith 
(N.Y.)I99. 

8.  Bidleman  r.  Kewen,  2  Cal.  248; 
Hannah  t'.  Indiana  CentR.  Co.,  18  Ind. 
431;  Hall  V,  Sewell,  9  Gill  (Md.)  146; 
Donnelly  v.  Clark,  6  Mont.  135;  New 
York  V.  Sands,  Col.  &  C.  Cas.  (N.  Y.) 
420 ;  Gardiner  v.  Crocker,  Col.  &  C. 
Cas.  (N.  Y.)  481;  Steele  v.  Tenant, 
Col.  &  C.  Cas.  (N.  Y.)  169;  Mann  v. 
Provost,  3  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)446;  Delanceyv.  Brownell,4john8. 
(N.  Y.)  139;  Bayly  v.  Boorne,  i  Stra. 

392- 

"Accident"  and  " Surprise."— The 
terms  "accident"  and  "surprise," 
though  not  strictly  synonymous,  have, 
as  used  in  legal  practice,  substantially 
the  same  meaning,  as  each  is  used  to 
denote  some  condition  or  situation  in 
which  a  party  to  a  cause  is  unexpect- 
edly placed,  to  his  injury,  without  any 
default  or  negligence  of  his  own,  and 
which  ordinary  prudence  could  not 
have  guarded  against,  McGuire  v. 
Drew,  83  Cal.  229. 

Failure  to  Oiye  Notice.— The  failure  to 
give  special  notice  to  the  defendant  of 
the  hearing  of  a  demurrer  which  had 
been  placed  on  the  regular  calendar  is 
no  ground  for  setting  aside  a  judgment 
by  default  entered  on  its  being  over- 
ruled without  leave  to  answer.  Pen- 
nie  V,  Visher,  94  Cal.  323. 

Neglect  of  Attorney. — In  Griel  v.  Ver- 
non, 65  N.  Car.  76,  it  was  held  that  the 
neglect  of  an  attorney,  who  had  been 
duly  retained  to  defend  the  answer,  to 
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Bt. — Or  by  ''  unavoidable  casualty.'** 
Rand. — Or  through  the  fraud  of  the  plaintiff.* 

(3)  Other  Grounds, — Excuses  under  some  of  the  foregoing 
heads  must  be  shown,  unless  there  is  special  statutory  authority 
for  the  applicant's  proceeding  on  other  grounds.' 

(4)  How  Shown. — All  the  specific  facts  showing  the  **  mistake, 
inadvertence,  surprise,**  etc.,  must  be  shown  in  the  application.* 

Affidavit  —And  they  must,  under  code  procedure,  be  supported 
by  affidavit.^ 

(5)  Igfiorance  of  Law — What  Mietake  Meant. — The  mistake  con- 
templated  at  common  law  or  under  the  statute  of  relief  is  a  mis- 
take of  fact  and  not  of  law.^ 


enter  his  pleas,  is  a  surprise  within  the 
meaning  of  a  statute  authorizing  the 
setting  aside  of  a  judgment  by  default. 
But  in  Burke  v.  Stokely,  65  N.  Car. 
569,  the  fact  that  a  defendant  had 
merely  written  to  an  attorney,  where 
it  did  not  appear  that  he  had  received 
a  reply,  or  ascertained  whether  the  let- 
ter had  been  received,  or  knew  that  he 
had  not  made  an  appearance,  was  held 
inexcusable  negligence. 

1.  French  v.  Eversole  (Ky.  1895),  32 
S.  W.  Rep.  211 ;  Rigney  r."  Hutching,  9 
N.  H.  257. 

In  Kentucky,  under  the  code,  §  518, 
subd.  7,  which  authorizes  the  vacation 
of  a  default  judgment,  it  should  be  set 
aside  where  the  defendant  shows  that 
he  was  so  sick  that  he  could  not  attend 
the  trial,  and  had  employed  a  lawyer 
to  attend  to  the  suit  who  failed  to  make 
defense.  French  v.  Ever8ole(Ky.  1895), 
32  S.  W.  Rep.  311. 

An  ITnavoidaUe  Railroad  Accident  pre- 
venting the  appearance  of  the  defend- 
ant is  a  good  excuse.  Omro  v.  Ward ,  19 
Wis.  232. 

2.  Baker  v.  O'Riordan,  65  Cal.  368; 
Loney  v,  Bailey,  ^3  Md.  13. 

8.  Loney  v.  Bailey,  43  Md.  13. 

In  Lonialana  a  judgment  by  default 
should  not  be  set  aside  to  permit 
dilatory  exceptions  to  be  filed.  But 
the  order  setting  aside  such  judgment 
cannot  be  treated  as  a  nullity  in  order 
to  render  final  judgment.  It  may  be 
waived  and  the  exceptions  considered, 
but  the  regular  way  is  to  rescind  the 
order  as  improperly  made.  Wilcox  v, 
Huie,  18  La.  426. 

Indiana. — In  Ervin  School  Tp.  v. 
Tapp,  121  Ind.  464,  it  was  said :  **  When 
a  final  judgment  by  default  has  been 
taken,  the  only  remedy  open  to  a  de- 
fendant who  failed  to  appear  in  obe- 


dience to  the  process  of  the  court  is 
either  to  ask  to  be  relieved  from  the 
judgment  on  account  of  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,, 
under  the  provisions  of  section  396, 
Rev.  Stat.  1881,  or  to  institute  proceed- 
ings to  review  the  judgment  under 
sections 615,  616,  Rev.  Stat.  i88i,in  case 
any  grounds  for  review  exist,"  except 
of  course  the  remedies  in  equity. 

4.  Shearman  v.  Jorgensen,   106  Cal. 

483. 

6.  New  York  v.  Sands,  Col.  &  C. 
Cas.  (N.  Y.)  420;  State  Bank  v.  Skill- 
ern,  2  Sneed  (Tenn.)  698. 

6.  Beekman  v.  Franker,  3  Cai.  (N, 
Y.)95;  New  York  v.  Green,  i  Hilt. 
(N.  Y.)  393;  Skinner  v.  Terry,  107  N. 
Car.  103;  Chase  v.  Swain,  9  Cal.  130. 

Time  to  Anawer. — The  ignorance  of 
the  defendant  that  the  law  required 
him  to  answer  within  a  defined  time 
is  no  ground  for  setting  aside  a  judg- 
ment by  default.  Chase  v.  Swain,  9 
Cal.  130. 

Ignorance  of  Defendant's  Attorney. — 
The  fact  that  the  defendant's  attorney 
did  not  know  that  the  service  of  a 
notice  by  mail  was  legal  constitutes  no 
excuse.  Shearman  v,  Jorgensen,  106 
Cal.  483. 

Defendant  a  Foreigner. — The  fact  that 
the  defendant  is  a  foreigner,  ignorant 
of  the  English  language  and  entirely 
unable  to  understand  the  meaning  of 
the  summons  served  upon  him,  consti- 
tutes a  sufiicient  excuse.  Nash  v.  Cars, 
92  Ind.  216. 

Husband's  Ignorance,  wben  Not  Im- 
pntable  to  Wife. — Where  a  wife,  jointly 
sued  with  her  husband,  requested  him 
to  employ  counsel  to  defend  the  ac- 
tion, which  he  promised  to  do,  but, 
being  an  ignorant  man,  failed  to  give 
the  matter  attention,  and  judgment  by 
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Exeeptions. — But  the  rule  that  ignorance  of  law  will  not  avail  to 
set  aside  a  judgment  is  not  without  exceptions.* 

(6)  Negligence  or  Incompetence  of  Defendant' s  Attorney — (a)  In 
General. — The  prevailing  rule  is  that  the  negligence  of  a  defend- 
ant's attorney  will  be  considered  as  that  of  his  client,*  and  ac- 
cordingly it  will  not  excuse  the  default  of  the  latter,^  unless  it 


default  was  rendered  against  her,  it  was 
held  excusable  nco^lect  on  the  part  of 
the  wife  and  that  the  judgment  would 
be  vacated  as  to  her.  Sikes  i;. Weatherlj, 
no  N.  Car.  131. 

1.  Marx  V.  Epstein,  i  Tex.  App.  Civ. 
Cas.,  5  13171  where  the  court  said, 
quoting  Moreland  v.  Atchison,  19  Tex. 
309,  as  to  the  extent  of  the  rule,  that  it 
**  is  justified  bj  considerations  of  pub- 
lic policy;  and  yet  so  harsh  a  rule, 
founded  upon  a  presumption  so  arbi- 
trary, ought  to  be  modified  by  every 
exception  which  can  be  admitted  with- 
out defeating  its  policy." 

Rule  Not  to  Operate  Hanlily. — Where 
the  applicant  shows  good  faith,  and 
the  application  of  the  rule  would  oper- 
ate very  harshly,  he  may  be  relieved 
by  opening  or  setting  aside  the  judg- 
ment. Marx  T'.  Epstein,  i  Tex.  App. 
Civ.  Cas.,  6  1317. 

A  Defikiilt  Taken  againit  Aidiane, 
"very  ignorant  and  helpless,  totally 
unacquainted  with  our  modes  of  judi- 
cial proceedings,  and  *  *  *  utterly  in- 
capable of  attending  to  their  interests," 
was  held  to  have  been  properly  vacated. 
Byrne  v,  Alas,  68  Cal.  480. 

Ignorance  of  Language. — It  is  not  an 
abuse  of  discretion  to  refuse  to  set 
aside  a  judgment  by  default  upon  an 
affidavit  stating  that  the  defendant 
could  not  understand  the  English  lan- 
guage, and  did  not  understand  that 
he  was  ordered  to  appear  in  court,  it 
further  appearing,  from  adverse  evi- 
dence, that  the  defendant  refused  to 
hear  the  writ  read.  Heisterhagen  v. 
Garland,  10  Mo.  66. 

2.  California. — Smith  r.  Tunstead, 
56  Cal.  175;  Haight  r.  Green,  19  Cal. 
115;  Mulholland  v.  Heyneman,  19  Cal. 
605;  Ekel  t'.  Swift,  47  Cal.  620. 

Illinois. — Schultz  t».  Meiselbar,  144 
111.  26;  MendeH  f.  Kimball,  85  111.  582; 
Walsh  V,  Walsh,  114  111.  656. 

Indiana. — Brumbaugh  v.  Stockman, 
83  Ind.  583;  Spaulding  t'.  Thompson, 
12  Ind.  477;  Hazelrigg  v.  Wainwright, 
17  Ind.  215;  Phelps  v.  Osgood,  34  Ind. 
150;  Blake  v.  Stewart,  29  Ind.  318; 
Kreite  v.  Kreite,  93  Ind.  583 ;  Parker  v. 


Indianapolis  Nat.  Bank,  i  Ind.  App. 
462. 

Missouri. — Biebinger  v.  Taylor,  64 
Mo.  63;  Field  v.  Matson,  8  Mo.  686; 
Kerby  v.  Chadwell,  10  Mo.  392 ;  Aus- 
tin V.  Nelson,  11  Mo.  192;  Ridgley  v. 
Steamboat  Reindeer,  27  Mo.  442; 
Campbell  v.  Garton,  29  Mo.  343 ;  Bos- 
byshell  v.  Summers,  40  Mo.  172. 

Neiv  rbr>t.— Mulhern  v.  Hyde,  3  E. 
D.  Smith  (N.  Y.)  177. 

Pennsylvania. — Association  v.  Mc- 
Bride,  4  W.  N.  C.  (Pa.)  477. 

South  Carolina. — Wilkie  v.  Walton, 
2  Spears  (S.  Car.)  474. 

Not  Included  In  Statutory  Gronnds. — 
The  mere  neglect  of  counsel  to  file  an 
answer  is  not  excusable  under  the 
**  mistake,  inadvertence,  surprise,  or 
excusable  neglect"  named  in  the  stat- 
ute as  grounds  for  vacation  of  the  judg- 
ment by  default.  Thomas  v.  Cham- 
bers, 14  Mont.  423. 

Forgetting  the  Day  of  Trial.-  So  the 
fact  that  an  attorney  in  the  cause  fails  to 
read  the  summons  which  is  duly  served, 
and  in  consequence  forgets  the  day  for 
trial,  does  not  constitute  excusable 
"mistake,  inadvertence,  surprise,  or 
excusable  neglect  *'  under  the  statute. 
Baltimore,  etc.,  R.  Co.  v.  Flinn,  2  Ind. 
App.  55- 

Failure  to  Appear. — The  court  is 
under  no  obligation  to  grant  the  motion 
because  defendant's  counsel  failed  to 
appear  and  defend  as  he  had  promised 
to  do.  Schroer  v.  Wessell,  89  111.  113; 
Thielmann  v.  Burg,  73  111.  293. 

In  Texas,  where  the  judgment  was 
by  default,  it  was  held  no  ground  for  a 
new  trial  that  the  attorney  spoken  to 
by  the  defendant  had  failed  to  put  in  a 
defense,  unless  it  also  appeared  that  the 
plaintiff  had,  in  some  way,  caused  this 
neglect  of  duty.  Scrivner  v.  Malone, 
30  Tex.  773. 

8.  Williams  v.  Wescott,  77  Iowa  332. 

Delay  in  Filing  Plea. — The  attorney's 
failure  to  file  a  plea  in  time  does  not 
afford  a  reasonable  excuse  for  grant- 
ing the  application  to  set  aside  the 
judgment.  Schultz  v.  Meiselbar,  144 
111.  26;  Mendell  v.   Kimball,    85  111. 
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would  be  a  sufficient  excuse  if  imputed  to  him,*  or  unless  fraud 


582;  Walsh  V.  Walsh,  114  111.  656; 
Carlisle  v.  Wilkinson,  12  Ind.  91. 

ForgetfiUjMSS. — Nor  is  his  mere  for- 
getfulness  a  good  excuse.  Langdon 
r.  Bullock,  8  Ind.  341. 

KiflapprelLensiQn.— Nor  his  misappre- 
hension of  the  nature  of  the  defense. 
Frost  V.  Dodge,  15  Ind.  139. 

Abiua  of  Discretion.  —  Where  the 
attorney  for  the  plaintiflT  voluntarily 
absented  himself  to  attend  another  trial 
as  a  witness,  without  being  subpoenaed, 
whereby  a  judgment  by  default  was 
taken  against  the  plaintiff,  it  was  held 
that  an  order  granting  a  motion  to  va- 
cate the  judgment  for  that  cause  was 
an  abuse  of  discretion  and  would  be 
reversed.  Gray  T^  Sabin,  87  Cal. 
211. 

Papon  Kldald.~The  fact  that  the 
plaintifiTs  attorney  could  not  find  the 
papers  in  their  proper  place  and  was 
mistaken  as  to  the  day  the  case  was  set 
for  call  on  the  docket  was  held,  in  the 
absence  of  application  to  the  clerk  for 
the  papers,  no  excuse  on  motion  to  open 
a  default  taken  on  failure  to  reply  to 
a  plea  of  set-off.  East  St.  Louis  v, 
Thomas.  102  111.  453. 

An  affidavit  of  the  attorney, giving  as 
an  excuse,  upon  information  and  belief, 
a  search  for  the  papers  by  a  third  per- 
son, without  any  affidavit  of  such  per- 
son, is  totally  insufficient.  H  itchcock  v, 
Herzer,  90  111.  543. 

▲tUimey's  Whereabouts  Unknown. — 
After  the  case  had  been  set  for  trial, 
the  attorney  for  the  defendants  wrote 
to  the  opposing  attorney  requesting  a 
continuance;  before  receiving  an  an- 
swer to  his  letter  he  left  the  place  of 
his  residence,  and  his  whereabouts  was 
unknown  to  the  attorney  for  the  plain- 
tiff until  it  was  too  late  for  the  latter  to 
inform  him  that  he  could  not  consent 
to  tlie  continuance ;  and  upon  the  day 
set  for  the  trial  judgment  was  rendered 
for  the  plaintiff.  It  was  held  that  the 
judgment  would  not  be  set  aside,  as  the 
facts  did  not  show  any  surprise,  mis- 
take, or  excusable  neglect.  Lowell  v. 
Ames,  6  Mont.  188. 

InrndTortence  of  Attorney. — An  attor- 
ney's affidavit  to  the  effect  that  the 
demurrer  was  not  heard  on  the  first 
day  of  the  term,  as  was  the  usual  prac- 
tice, but  was  called  upon  special 
notice  at  a  later  day,  and  that  it  was  the 
custom  of  afiiant  to  take  memoranda 
(rf  orders  made  at  the  beginning  of  the 


term,  but  he  failed  inadvertently  to 
take  a  memorandum  of  the  order,  and 
was  so  busily  engaged  the  remainder 
of  the  term  that  he  forgot  all  about 
the  case,  was  held  ample  to  warrant  an 
order  granting  the  motion  to  open  the 
default.     Freeman  v.  Brown,  55  Cal. 

465- 

Erroneous  Memorandnm.— In  William- 
son V,  Cummings  Rock  Drill  Co.,  95 
Cal.  652,  however,  it  was  held  that  the 
fact  that  a  complaint  and  summons 
were  marked  by  the  defendant's  attor- 
ney **  answer  due  April  23,"  whereas 
it  was  due  the  21st,  was  not  a  valid 
excuse. 

1.  Dougherty  v.  Nevada  Bank,  68 
Cal.  275;  Sharp  v.  Moffitt,  94  Ind.  240. 

Bzonsable  Negligence.— Where  it  was 
made  to  appear  by  affidavit  of  defend- 
ant's attorneys  that  the  reason  why 
they  did  not  appear  and  file  an  answer 
was  an  accidental  misplacement  of  the 
petition  and  notice  handed  to  them  by 
the  plaintiff,  whereby  the  case  was  over- 
looked by  them  in  examining  their 
papers  at  the  commencement  of  the 
term  it  was  held  excusable  negligence. 
Ordway  v,  Suchard,  31  Iowa  481. 

False  Iiniiression.— So,  in  the  case  of 
Howe  V.  Independence  Consol.  Gold, 
etc.,  Min.  Co.,  29  Cal.  72,  the  attorney 
for  the  applicant,  who  was  district  at- 
torney and  much  pressed  by  his  civil 
and  public  business,  through  inadver- 
tence had  gotten  the  false  impression 
that  an  answer  had  been  filed,  and  this 
was  held  excusable  neglect. 

And  in  Francis  v.  Cox,  33  Cal.  323, 
where  counsel  for  the  defense  knew 
that  the  summons  was  served  on  the 
nth,  but  in  the  midst  of  his  profes- 
sional cares  fell  into  the  conviction 
that  the  time  to  answer  did  not  expire 
until  the  23d,  the  default  was  opened. 
Quoted  in  Dodge  v,  Ridenour,  62  Cal. 
276. 

Breach  of  Promise. — ^The  failure  of  an 
attorney  to  defend,  after  having  agreed 
to  do  so,  and  in  the  absence  of  the  de- 
fendant, is  usually  a  good  excuse.  Al- 
vord  x\  Gere,  10  Ind.  385. 

Effect  of  Threat.— The  fact  that  the 
attorneys  for  the  defendant — a  married 
woman — withdrew  their  appearance 
under  unauthorized  instructions  of  her 
husband,  induced  by  threats  of  the 
plaintiff,  makes  out  a  good  excuse. 
Crescent  Brewing  Co.  v,  Cullins,  125 
Ind.  no. 
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or  collusion  of  the  attorney  is  shown.* 

(b)  False  Advice. — Where  the  defendant  was  misled  by  the 
erroneous  advice  of  his  counsel  on  the  law  governing  the  facts 
constituting  a  defense,  it  has  been  deemed  a  just  ground  for  open- 
ing a  judgment  by  default.* 

(c)  Bad  Habits. — So  where  the  attorney  is  incompetent  through 
his  bad  habits  the  excuse  may  be  sufficient.* 

(d)  Bemedy  against  the  Attorney. — In  some  jurisdictions  the  general 
rule  that  negligence  of  the  attorney  is  no  excuse  has  been  limited 
to  cases  wherein  a  remedy  in  damages  may  be  had  by  the  client 
against  the  attorney  for  his  negligence.*  In  other  states  the  rule 
prevails  that  the  negligence  of  the  attorney  will  prove  sufficient 
to  excuse  the  client*  when  the  latter  is  not  guilty  of  negligence 


1.  Sampson  v.  Ohlejer,  22  Cal.  200. 
Attorney's    Frand.  —  The    applicant 

having  complied  with  all  other  substan- 
tial requirements,  the  motion  should  be 
granted  when  he  shows  that  the  judg- 
ment was  taken  against  him  through 
the  fraud  and  deceit  of  his  attorney, 
against  whom  he  had  no  remedy  over 
on  account  of  the  attorney's  insolvency. 
Hildebrandt  v.  Robbecke,  20  Minn. 
100. 

Advice  WlUtOly  False. — So  where  the 
defendant  was  advised  that  he  had  no 
defense  to  the  action,  and  was  dissuaded 
by  his  attorney  from  entering  an  ap- 
pearance, it  was  held  a  reasonable  ex- 
cuse where  there  was  some  ground  for 
belief  that  the  advice  was  fraudulent. 
Simmons  v.  Church,  31  Iowa  284. 

2.  Douglass  V.  Todd,  96  Cal.  655  ; 
Baxter  v.  Chute,  50  Minn.  164  ;  Brown 
V.  Brown,  37  Minn.  laS  ;  Philips  r. 
Hawley,  6  Johns.  (N.  Y.)  129 ; 
Whereatt  v,  Ellis,  70  Wis.  207. 

'*  A  MUtake  of  Law  may  afford  ground 
for  relief  as  well  as  a  mistake  of  fact. 
*  *  *  Of  course  it  does  not  follow  that 
all  mistakes  of  law  are  to  be  relieved 
against.  A  sound  discretion,  controlled 
by  an  enlightened  judgment,  keeping 
in  view  public  interests  and  the  due 
and  orderly  administration  of  the  law, 
is  to  be  exercised  in  granting  that  re- 
lief which  justice  between  the  parties 
to  the  cause  seems  to  require. "  Doug- 
lass V.  Todd,  96  Cal.  660. 

In  California  relief  on  the  ground  of 
mistake,  under  section  473  of  Code  Civ. 
Pro.,  is  not  confined  to  mistakes  of  fact, 
but  that  section  is  broad  enough  to  jus- 
tify the  action  of  the  court  in  relieving 
a  party  from  a  mistake  of  law  on  the 
part  of  his  attorney  when,  by  reliance 
on  him,  the  client  is  prevented  from 


making  a  defense.    Douglass  v.  Todd, 
96  Cal.  655. 

8.  Elston  V.  Schilling,  7  Robt.  (N. 
Y.)  74.  See  also  Philips  v,  Hawley,  6 
Johns.  (N.  Y.)  129. 

4.  Sampson  v.  Ohleyer,  22  Cal.  200; 
Waterson  v.  Seat,  10  Fla.  326;  Tidwell 
V.  Witherspoon,  18  Fla.  283 ;  Kelly  v. 
Schollenberger,  16  W.  N.  C.  (Pa.)  507. 

Insolyency  of  Attorney. — Where  the 
attorney  is  shown  to  be  insolvent,  the 
judgment  by  default  may  be  vacated  or 
opened.  Sampson  v,  Ohleyer,  22  Cal. 
200;  Meacham  v,  Dudley,  6  Wend.  (N. 
Y.)  514- 

5.  State  i;.  Elgin,  11  Iowa  216;  Griel 
V.  Vernon,  65  N.  Car.  76;  Bradford  v, 
Coit,  77  N.  Car.  72;  Mebane  v,  Me- 
bane,  80  N.  Car.  34;  Wynne  v.  Prairie, 


86  N.  Car.  73;  Ellington  v.  Wicker,  87 
N.  Car.  14;  Wiley  V.  Logan,  94  N,  Car. 
565;  Geer  v.  Reams,  88  N.  Car.  197; 


Mendell  v,  Kimball,  85  lU.  582. 

In  Kew  York  it  was  said  that  the 
court  will  not  **  inflict  on  a  client  un- 
bounded injury"  on  account  of  his 
attorney's  negligence ;  and  where  the 
proceedings  and  action  of  the  plaintiff 
were  wholly  neglected  by  his  attor- 
ney, through  his  bad  habits,  it  was 
held  that  a  default  taken  against  him 
would  be  set  aside.  Elston  v.  Schil- 
ling, 7  Robt.  (N.  Y.)  74. 

Retention  Not  Bnongh. — But  the  mere 
retention  of  an  attorney  to  defend  is 
not  sufficient  to  excuse  the  defendant. 
Whitson  V.  Western  North  Carolina 
R.  Co.,  95  N.  Car.  385. 

He  must  show,  in  order  to  have  the 
default  set  aside  upon  the  ground  of 
the  attorney's  negligence,  that  he 
furnished  the  attorney  with  necessary 
information  to  prepare  the  answer. 
Whitson  V.  Western  North  Carolina 
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contributing  to  produce  the  injury  complained  of.^ 

(7)  Absence  of  Party  or  Attorney. — The  mere  absence  of  a  party 

or  his  attorney    from  choice  and  not  from  necessity  does  not 

constitute  in  any  event  excusable  neglect.* 

Othor  Engagement!. — The  mere  allegation  of   other  engagements 

of  the  defendant   or  of  his  counsel   elsewhere,  without   a   full 

showing  of  facts  constituting  reasonable  excuse,  will  not  justify 

the  setting  aside  of  a  judgment  by  default.* 


Rollins,  76  N.  Car.  371 ;  Waddell  v, 
Wood,  64  N.  Car.  624. 

1.  Henry  v,  Clayton,  85  N.  Car. 
372  ;  Bradford  v.  Colt,  77  N.  Car.  73  ; 
Sluder  v.  Rollins,  76  N.  Car.  271. 

AdTice  of  Foreign  GonnseL^It  may  be 
proper  ground  for  letting  in  a  for- 
eign corporation  to  plead  after  judg- 
ment by  default  that  an  honest  defense 
was  not  interposed  through  the  advice 
of  foreign  comxi^&X  bona  fide  followed  by 
the  corporate  officers.  National  Con- 
densed Milk  Co.  t;.  Brandenburgh,  40 
N.J.  L.  III. 

In  meoonrl  it  is  discretionary  with 
the  court  to  grant  such  relief,  and  when 
it  appears  that  the  defendant  acted  in 
good  faith  and  that  the  plaintiff  would 
suffer  no  inconvenience,  the  default 
should  be  opened  and  defendant  per- 
mitted to  file  an  answer,  at  all  events 
where  the  application  is  made  before  a 
judgment  has  been  entered  on  the  de- 
fault.    Judah  V.  Hogan,  67  Mo.  252. 

Where  the  application  is  made  after 
a  judgment  by  default  has  been  entered 
it  will  generally  be  refused.  Judah  v. 
Hogan,  67  Mo.  252 ;  Field  v.  Matson, 
8  Mo.  686;  Kerby  v,  Chadwell,  10  Mo. 
393;  Austin  V,  Nelson,  11  Mo.  192; 
Gehrke  v.  Jod,  59  Mo.  522 ;  Tucker  v, 
St  Louis  L.  Ins.  Co.,  63  Mo.  593. 

2,  Fowler  v.  Colyer,  2  E.  D.  Smith 
(N.  Y.)  125;  McGuirev.Drew,  83  Cal. 
225;  O'Connor  v.  Ellmaker,  83  Cal. 
452;  Gray  v.  Sabin,  87  Cal.  211;  as 
where  it  is  due  to  the  choice  of  a  party 
to  consider  his  interest  in  the  canvass 
of  election  returns  of  more  concern 
than  his  interest  in  the  trial  of  the 
action.     McGuire    v.   Drew,    83    Cal. 

Alw«iiee  firom  Town. — The  mere  fact 
that  the  defendant  was  out  of  town  on 
the  day  on  which  he  stipulated  to  try 
the  cause  was  held  no  excuse.  Root  v, 
Goodspeed,  2  N.  Y.  City  Ct.  173. 

ibtence  from  Jnriedictlon. — And  the 
mere  fact  that  a  defendant  who  fails  to 
plead  has  left  the  jurisdiction,  and  does 


not  communicate  with  his  attorney,  is 
no  reason  why  a  judgment  by  default 
should  not  be  entered.  Hays  v.  Berry- 
man,  6  Bosw.  (N.  Y.)  679. 

In  Ohio,  where  an  affidavit  is  filed  with 
a  magistrate,  under  Rev.  Stat.,  ^  6578, 
to  set  aside  a  judgment  by  default  ren- 
dered against  a  defendant  in  his  ab- 
sence, it  is  imperative  on  the  magis- 
trate to  set  it  aside  if  the  affidavit  sets 
forth  a  good  and  sufficient  reason  for 
the  absence  of  the  defendant  and  he 
otherwise  complies  with  the  statute. 
The  word  "  may  "  in  the  statute  is  to 
be  read  as  **  shall."  Pope  v.  Pollock,  i 
Ohio  Cir.  Ct.  Rep.  347. 

8.  Mulhern  v.  Hyde,  3  E.  D.  Smith 
(N.  Y.)  177. 

Press  of  BnslneM. — Or  the  mere  fact 
that  defendant  failed  to  file  a  plea 
through  **  press  of  business  and  inad- 
vertence." Schultz  V.  Meiselbar,  144 
III.  26. 

Mistake  as  to  Betnm  Day. — Where, 
however,  the  applicant  had  mistaken 
the  day  of  return,  either  through  wrong 
information  or  from  other  causes,  it 
may  be  sufficient  where  the  court  is 
satisfied  of  the  error  and  the  defend- 
ant actually  attended  on  another  day 
in  consequence  of  such  mistake.  Gard- 
ner V.  Wight,  3  E.  D.  Smith  (N.  Y.) 
335  >  Gottsberger  v,  Hamed,  2  E.  D. 
Smith  (N.  Y.)  128;  Fowler  r.  Colyer, 
2  E.  D.  Smith  (N.  Y.)  125. 

Residence  at  IMstanoe  from  Capital. — 
A  statement  in  the  affidavit  that  the 
defendant  and  his  attorney  resided  at  a 
great  distance  from  the  county  seat, 
that  neither  of  them  was  present  when 
the  case  was  set  for  trial  or  when  it 
was  tried,  owing  solely  to  a  want  of 
notice  of  the  setting  of  the  case,  that 
they  were  not  notified  and  never  heard 
that  it  was  set  until  just  before  the  trial, 
and  that  then  the  time  was  too  short  to 
enable  them  to  be  present,  owing  to 
their  distance  from  the  county  seat, 
was  held  to  make  out  a  case  of  ex- 
cusable neglect.  Buell  v.  Emerich,  85 
Cal.  116. 
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(8)  Default  Induced  by  Third  /iir/j/.— Where  the  default  is 
induced  by  the  negligence  or  fraud  of  a  third  party  the  applicant 
should  be  relieved,*  unless  guilty  of  contributory  negligence. 

OiAoial  Neglect. — Such  title  to  relief  occurs  where  the  default  is 
suffered  through  the  mistake  or  negligence  of  an  official.* 

(9)  Plaintiff  Misleading  or  Deceiving  Defendant, — Where  the 
applicant  was  misled  into  suffering  the  default  by  the  plaintiff, 


1.  Grady  v.  Donahoo,  108  Cal.  211. 

CompnlBory  Absence  by  Official  Man- 
date.— Where  the  defendant  is  prevent- 
ed from  filing  an  answer  in  time  by 
obedience  to  a  mandate  of  the  court  or 
its  officer,  his  default  should  be  set  aside 
on  proper  application.  Frazier  v. 
Bishop,  29  Mo.  447. 

BeUance  on  Annonnoement  of  Jud^e 
as  to  Trial.  —  A  reliance  of  the  de- 
fendant and  his  counsel  on  an  an- 
nouncement of  the  judge  that  the  case 
would  not  be  tried  at  that  term,  on  the 
faith  of  which  they  left  court  just 
before  the  default  was  taken,  was  held 
a  sufficient  excuse.  Ratliff  v.  Bald- 
win, 29  Ind.  16. 

Where  a  defendant  makes  applica- 
tion to  the  court,  within  a  few  days 
after  the  time  for  answer  has  expired 
and  before  judgment  is  rendered 
against  him  by  default,  for  leave  to  file 
an  answer,  and  is  told  by  the  court  that 
the  case  will  not  be  reached  at  that 
term,  and  that  time  will  be  given  him 
to  answer,  and  in  a  few  days  thereafter 
a  judgment  is  rendered  against  him  and 
an  execution  is  issued  on  that  judg- 
ment, he  is  entitled  on  a  proper  show- 
ing, and  such  terms  as  may  be  just,  to 
have  the  judgment  set  aside  and  leave 
given  him  to  file  an  answer,  and  op- 
portunity given  to  try  the  case  on  its 
merits.     Sanders  v.  Hall,  37  Kan.  271. 

But  the  mere  fact  that  the  presiding 
judge,  on  call  of  the  calendar  and  be- 
fore the  complainants'  case  was  reached, 
announced  **that  the  civil  docket  of  said 
court  would  not  again  be  taken  up,  and 
that  all  parties  interested  could  go 
home,"  and  complainants  went  home 
with  the  understanding  that  their  cases 
would  not  be  tried,  constitutes  no  ex- 
cuse where  the  complainants  w^ere 
already  in  default  in  pleading  at  the 
time  the  announcement  was  made,  even 
though  the  defendant  had  a  good  de- 
fense and  appeared  in  court  to  ask 
permission  to  defend  when  the  con- 
tinuance was  announced  by  the  judge. 
National  Fertilizer  Co.  v.  Hinson,  103 
Ala.  532. 


Promise  of  Payment  of  Note  Bued  On. 

—In  Smith  v,  Weston,  81  Hun  (N.  Y.) 
87,  it  was  held  sufficient  reason  to  justi- 
fy the  opening  of  the  default  of  one  of 
several  defendants,  where  such  defend- 
ant had  a  good  defense  upon  the  merits, 
that  the  defaulting  defendant  relied 
upon  the  assurance  of  his  brother,  who 
fraudulently  indorsed  a  promissory 
note,  the  subject  of  the  action,  with  the 
name  of  the  firm  of  which  he  had  been 
a  member,  to  the  effect  that  the  balance 
due  on  the  note  would  he  paid  before 
judgment  could  be  taken  on  the  same. 

2.  Hogs  Back  Consol.  Min.  Co.  v. 
New  Basil  Consol.  Gravel  Min.  Co., 
65  Cal.  23. 

Negligence  of  Clerk. — Relief  was 
granted  where  the  defendant  filed  a 
plea  but  the  clerk  omitted  to  notice  the 
filing  of  record.  Browning  v,  Roane, 
9  Ark.  354. 

Where  two  suits  were  brought  the 
same  day,  on  two  notes,  against  the 
same  two  executors,  and  the  defendants 
prepared  pleas  to  controvert  the  entire 
claim  and  delivered  them  in  to  the 
clerk  of  the  court,  who  filed  them  in  one 
suit  alone,  it  was  held  that  a  judgment 
by  default  for  want  of  a  plea  in  the 
other  should  be  set  aside.  May  v.  Wol- 
vington,  69  Md.  117. 

So  where  the  default  was  occasioned 
by  the  inadvertence  of  the  clerk  of  the 
appellate  court  in  failing  to  make  an 
entry  of  the  issuance  of  a  remittitur, 
upon  a  modification  of  the  judgment  in 
the  appellate  court  granting  time  to  the 
appellant  to  answer,  and  in  misleading 
the  appellant  by  his  statements.  Hogs 
Back  Consol.  Min.  Co.  r.  New  Basil 
Consol.  Gravel  Min.  Co.,  65  Cal.  23. 
For  other  instances  of  official  neglect, 
see  Sanders  v.  Hall,  37  Kan.  271 ; 
Browning  x\  Roane,  9  Ark.  354. 

Insufficient  Neglect, — The  failure  of 
the  clerk  to  inform  the  attorneys  for 
the  defendant  of  the  movements  in  the 
cause  is  not  sufficient  excuse,  since  it 
is  the  duty  of  the  attorneys  to  be  there. 
Western  Union  Tel.  Co.  v.  Griffin,  i 
Ind.  App.  46. 
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the  default  should  be  opened  or  vacated  although  it  is  otherwise 
regular,*  as  where  the  judgment  by  default  is  obtained  by  mis- 
leading statements  of  the  plaintiff.* 

(lo)  Violation  of  Stipulation. — Where  a  judgment  by  default  is 
taken  in  violation  of  a  stipulation  entered  into  between  the 
plaintiff  and  defendant  or  their  authorized  attorneys,  the  proper 
relief  will  be  granted.* 


1.  Stewart  v.  Atkins,  3  Cow.  (N. 
Y.)  67;  Watkins  v.  Stevens,  3  How. 
Pr.  (N.  Y.)  28,  where  the  failure  of 
the  defendant  to  serve  his  answer  in 
time  was  due  to  the  negligence  of  the 
plaintifT's  attorney.  Olney  -o.  Bacon, 
3  Cai-  (N.  Y.)  132,  where  the  defend- 
ant acted  under  a  misapprehension  for 
which  the  plaintiff  taking  the  default 
was  plainly  responsible. 

Defendant  IQslnformed. — Gardinier  xk 
Crocker,  Col.  &  C.  Cas.  (N.  Y.)  481, 
where  in  an  action  of  assault  and  bat- 
tery the  affidavits  of  the  defendant  and 
his  attorney  well  presented,  that  they 
were  both  misinformed  by  the  plain- 
tiff's attorney  as  to  the  term  when  the 
writ  was  returnable.  Watkins  r.  Stev- 
ens, 3  How.  Pr.  (N.  Y.)  28,  where 
plaintiff's  attorney  failed  to  indorse 
his  place  of  residence  on  his  pleadings, 
in  consequence  of  which  defendant's 
attorney  could  not,  with  due  diligence, 
find  it  in  order  to  serve  his  answer 
before  the  time  had  expired. 

FUlntur  Disregarding  Defendant's  Let- 
ter.— Where  a  default  was  taken  by 
the  plaintiff,  although  he  disregarded 
the  defendant's  attorney's  letter  stating 
that  he  was  unable  to  find  the  cause 
upon  the  printed  calendar,  and  offering 
to  attend  and  try  the  cause  upon  a  day 
to  be  fixed,  it  was  held  that  the  default 
would  be  opened  upon  the  failure  of 
the  plaintiff  to  explain  or  controvert 
such  allegations.  McCormick  v.  Sti- 
vers, 12  N.  Y.  St.  Rep.  874. 

%,  Johnson  v,  Sweeney,  95  Cal.  304; 
Bast  V.  Hysom,  6  Wash.  170;  Craig  v. 
San  Bernardino  Investment  Co.,  loi 
Cal.  123. 

Erroneous  Advice  of  Flaintu;  a  Lawyer. 
— Where  it  appeared  that  the  summons 
was  served  upon  the  secretary  of  a 
corporation,  and  that  he  inquired  of 
the  plaintiff,  who  was  a  lawyer,  if  the 
fact  that  some  of  the  defendants  re- 
sided in  another  county  would  give  all 
defendants  thirty  days  within  which  to 
answer  and  was  informed  that  it  would, 
and  relying  thereon  delayed  consulting 
a  lawyer  until  it  was  too  late,  a  proper 


case  for  relief  was  shown.  Craig  r. 
San  Bernardino  Investment  Co.,  101 
Cal.  122. 

As  to  Time  of  Trial. — So  where  the 
defendant's  attorney  was  misled  by  a 
statement  of  plaintiff  's  attorney  that 
the  cause  would  be  tried  several 
months  later  than  the  time  at  which 
default  was  taken.  Bast  v.  Hysom> 
6  Wash.  170. 

3.  Hoag  V.  Old  People's  Mut.  Ben. 
Soc,  I  Ind.  App.  28;  Stafford  v. 
McMillan,  25  Wis.  566. 

Stipulation  Not  to  Take  Uk>  Oase. — 
Where  a  judgment  by  default  was 
taken  in  violation  of  an  agreement  by 
defendant's  attorney  with  the  adverse 
counsel  that  in  his  absence,  required  by 
other  business,  none  of  his  cases  should 
be  taken  up,  it  was  held  to  be  a  case 
for  relief.  McGaughey  v.  Woods,  92 
Ind.  296. 

Agreement  to  Dismiss. — A  judgment 
will  be  set  aside  where  it  was  taken 
after  a  settlement  between  the  parties 
and  contrary  to  plaintiff's  promise  to- 
dismiss  the  action,  the  defendant  hav- 
ing relied  upon  the  promise  and  so 
suffered  default.  Cadwallader  v.  Mc- 
Clay,  37  Neb.  359. 

So,  in  Indiana^  where  the  applica- 
tion showed  that  the  plaintiff  was  mis- 
led as  to  the  character  of  the  action 
by  the  manner  in  which  the  complaint 
was  prepared,  and  by  the  representa- 
tions of  the  defendant's  counsel  as  to 
the  kind  of  relief  sought,  and  by  the 
violation  of  an  agreement  to  dismiss 
upon  compliance  with  a  certain  condi- 
tion.   Moon  V,  Jennings,  119  Ind.  130. 

Agreement  to  Continue  Cause. — And 
so  where  the  plaintiff  had  filed  a  bill  in 
chancery  concerning  the  matter  in  liti- 
gation and  obtained  defendant's  con- 
sent for  ihe  cause  to  stand  continued 
until  the  bill  was  heard,  and  afterwards 
i«)ok  judgment  by  default  while  the 
bill  was  pending.  Browning  iy.  Roane, 
9  Ark.  354. 

Where  Insufficient  as  an  Excuse. — But 
an  allegation  that  the  defendant  sup- 
posed that  the  suit  was  commenced  by 
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A  Written  Stipulation  sliould  be  offered  to  the  court  in  evidence, 
as  the  court  will  not  favor  a  mere  oral  agreement.* 

(ii)  Sickness  of  Applicant  or  His  Attorney — Of  Applicant. — The 
mere  sickness  of  the  defendant  will  not  excuse  his  default  where 
he  has  taken  no  steps  to  employ  an  attorney  to  defend  his  suit,* 
otherwise  it  may  suffice.* 

Of  Applicant's  Attorney. — And  the  sickness  of  the  applicant's  attor- 


the  plaintiff's  son,  against  whom  he  had 
a  set-off  to  the  amount  of  his  claim, 
and  with  whom  he  had  an  agreement 
that  the  action  should  be  dismissed,  is 
not  a  sufficient  excuse.  Williams  v. 
Grooms,  122  Ind.  391. 

1.  Dixon  V.  Brophey,  29  Iowa  460. 

Baqnlred  by  Rule  of  Court. — A  judg- 
ment taken  on  default  by  agreement, 
but  for  a  larger  sum  than  that  ex- 
pressed therein,  will  not  be  set  aside 
where  the  agreement  was  oral  and  made 
out  of  court,  under  a  rule  of  court  re- 
quiring stipulations  in  a  cause  to  be  in 
writing  or  made  of  record  or  in  pres- 
ence.    Barnes  v.  Smith,  34  Ind.  516. 

Terms  of  Oral  Agreement  Admitted. — 
Where  the  defendant  has  relied  on  an 
oral  agreement  of  the  plaintiff  to  extend 
the  time  to  answer  or  demur,  which 
is  admitted,  a  judgment  by  default 
taken  in  violation  of  its  terms  will  be 
set  aside.  Johnson  v.  Sweeney,  95 
Cal.  304. 

3.  Shaffer  v.  Sutton,  49  111.  506; 
Jonsson  t\  Lindstrom,  114  Ind.  152. 

Mentally  Incapacitated. — Where  he  is 
so  sick  as  to  be  mentally  incapable  of 
paying  attention  to  business  his  default 
is  excusable.  Clandy  r.  Caldwell,  106 
Ind.  257. 

Capable  of  Commnnlcatliig  with  Attor- 
ney.— Mere  sickness,  where  it  is  not 
shown  that  he  could  not  have  commu- 
nicated with  his  attorney  and  prepared 
for  his  defense,  is  insufficient.  Ed- 
wards IK  McKay,  73  111.  570. 

Sickness  of  a  Gamlsboe,  preventing 
his  appearance,  was  held  a  sufficient  ex- 
cuse in  Westphal  v.  Clark,  46  Iowa 
262. 

Illness  of  Wife  of  Attorney. — Where 
the  plaintiff's  attorney  was  prevented 
by  the  severe  illness  of  his  wife  from 
attending  the  term  of  court  at  which 
the  plaintiff's  meritorious  cause  of  ac- 
tion was  dismissed  for  lack  of  prose- 
cution, the  judgment  of  dismissal  was 
set  aside.  Leaming  v.  McMillan,  59 
Ark.  162. 

8.  Montgomery  County  v.  Amer- 
ican Emigrant  Co.,  47  Iowa  91. 


Sufficient  Exertions. — So  where  the 
defendant  was  confined  to  his  room  by 
sickness  for  five  weeks  immediately  fol- 
lowing the  receipt  of  the  summons,  and 
wrote  for  a  copy  at  once  but  received 
no  reply,  it  was  held  that  the  default 
was  excused  and  would  be  opened. 
Carey  v.  Browne,  67  Hun  (N.  Y.)  516. 

Attorney  Engaged  In  PnbUc  Duty. — 
Where  the  affidavit  of  the  defendant 
disclosed  that  his  sickness  kept  him 
from  court  attendance  on  the  day  his 
default  was  entered,  and  that  his  attor- 
ney, who  was  provost  marshal,  was  so 
engaged  io  enforcing  the  war  draft  that 
he  could  not  attend,  it  was  held  an 
abuse  of  di.--cie  ion  to  refuse  the  appli- 
cation where  diligence  was  used  in 
making  it.    Hill  7'.  Crump,  24  Ind.  291. 

Sickness  Preventing  Preparation  of 
Answer. — The  fact  that  the  counsel  for 
the  defendant,  who  were  diligently  en- 
gaged in  preparing  the  answer,  could 
not  complete  it  on  account  of  the  ab- 
sence of  the  defendant  through  sick- 
ness, is  a  good  excuse.  Franz  v.  Winne, 
6  111.  App.  82. 

Too  Sick  to  Comprehend  Papers  Serred. 
— In  an  action  to  foreclose  a  mortgage, 
where  an  applicant  is  required  to  show 
sufficient  cause  for  granting  the  appli- 
cation, if  it  appears  that  the  applicant 
was  sick  when  the  foreclosure  papers 
were  served  and  did  not  realize  what 
they  were,  that  she  had  constantly 
claimed  that  she  had  never  executed 
the  mortgage,  and  in  her  proposed 
answer  the  applicant  puts  in  issue  the 
allegation  of  the  complaint  as  to  the 
execution  by  her  of  the  mortgage 
which  was  foreclosed,  and  she  is  sup- 
ported by  affidavits  of  regularity,  a 
case  is  made  which  requires  the  grant- 
ing of  the  application.  Marvin  r. 
Brandy,  56  Hun  (N.  Y.)  242. 

Absent  and  too  Sick  to  Betnm. — Where 
the  party  had  no  actual  notice  of  the 
suit,  and  was  out  of  the  state  and  phys- 
ically unable  to  return  until  after  the 
expiration  of  the  judgment  by  default, 
he  was  held  properly  relieved.  Sage 
V,  Matheny,  14  Ind.  369. 
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ney,  by  which  he  was  precluded  from  defending,  will  excuse  the 
default.* 

(12)  Fraud — ^Diitinet  from  Statutory  Ground. — Fraud,  as  a  ground  for 
the  vacation  or  opening  of  a  default,  is  entirely  distinct  from  the 
statutory  grounds  of  **mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect.*** 

Inherent  Power  of  Court. — The  trial  court  has  inherent  power  to 
grant  the  motion  for  that  cause.* 

When  Hot  Sufficient — Fraud  alone  is  not  sufficient  where  the  judg- 
ment would  have  been  taken  although  the  fraud  had  not  been 
committed.* 


1.  Wilmarth  v.  Gatfield,  i  How.  Pr. 
(N.Y.  Supreme  Ct.)  52;  Nye  v.  Swan, 
42  Minn.  243;  Stout  v.  Lewis,  11  Mo. 

43S. 

Oefimdant  and  Attorney  8iok.—  So 
where  both  defendant  and  his  attor- 
ney were  prevented  by  illness  from 
attending  the  trial,  it  is  an  abuse  of 
discretion  not  to  set  aside  the  judg- 
ment by  default.  Johnston  v.  Prince- 
ton Bank  (W.Va.  1895),  23  S.  E.  Rep. 
517;  Harvey  v.  Wilson,  44  Ind.  231. 

8.  Browning  v.  Roane,  9  Ark.  354; 
California  Beet  Sugar  Co.  v.  Porter, 
68  Cal.  372;  Barrett  v,  Graham,  19 
Cal.  632;  Carrington  v.  Holabird,  17 
Conn.  530;  Hartigan  v.  Nagle,  11  Misc. 
Rep.  (N.Y.  City  Ct.)  ^9;  Delancey 
V,  Brownell,  4  Johns.  (N.Y.)  136. 

SnrpflM.  —  Fraud  is  sufficient,  even 
though  it  may  also  constitute  a  sur- 
prise. Baker  v,  0*Riordan,  65  Cal. 
368. 

Jndi^ment  Voidable  Only. — A  judg- 
ment taken  by  default  is  not  void, 
although  obtained  by  fraud.  It  is  voida- 
able  merely  at  the  option  of  the 
defrauded  party.  Smithson  v.  Smith- 
son,  37  Neb.  535. 

S.  Harper  v.  Barnett  (Miss.  1895), 
16  So.  Rep.  533. 

gnlBelency  of  ATerment.— An  applica- 
tion to  vacate  a  judgment  by  default 
which  avers  that  the  judgment  was 
procured  to  be  entered  on  default  of 
answer,  without  evidence,  for  a  demand 
not  founded  on  contract,  express  or 
implied,  where  the  averments  are  ad- 
mitted by  demurrer,  discloses  fraud 
in  the  prevailing  party.  Pollock  v. 
Pollock,  2  Ohio  Cir.  Ct.  Rep.  143. 

Absence  of  Notice  In  ejectment. — 
Where  a  judgment  by  default,  in  an 
action  on  ejectment,  has  been  taken 
afcainst  a  landlord  by  the  fraud  of  the 
tenant  in  possession,  or  by  his  neglect 
4o  give    notice   to  the  landlord    the 


judgment  may  be  set  aside  after  the 
expiration  of  the  term,  on  the  appli- 
cation of  the  landlord,  although  he 
was  not  a  party  to  the  original  suit,  and 
he  may,  where  the  tenant  refuses  or 
neglects  to  defend,  be  made  a  defend- 
ant after  judgment.  Conn  t'.  White- 
side, 6  Humpt).  (Tenn.)50. 

4.  National  Fertilizer  Co.  v,  Hinson, 
103  Ala.  532,  where  the  court  said : 
"Although  there  may  have  been  fraud 
on  the  part  of  plaintiff,  if  their  neg- 
ligence concurred  with  the  fraud  in 
producing  the  result  complained  of, 
equity  will  not  grant  relief.  The  rules 
of  equity  upon  this  subject  are  strict. 
We  need  not  enlarge  upon  them. 
They  may  be  gathered  from  the  fol- 
lowing authorities :  Hair  v.  Lowe,  19 
Ala.  32J.;  Beadle  v,  Graham,  66  Ala. 
102 ;  Collier  v.  Falk,  66  Ala.  223 ;  Wal- 
drom  V.  Waldrom,  76  Ala.  285 ;  Roeb- 
ling  Sons  Co.  v.  Stevens  Electric  Co., 
93  Ala.  39.  The  principle  is  the  same 
as  obtains  in  our  statutory  proceed- 
ings for  rehearing.  See  Waddill  v. 
Weaver,  53  Ala.  58;  White  v.  Ryan, 
31  Ala.  400;  Shields  t».  Burns,  31  Ala. 
535  ;  Stewart  v.  Williams,  33  Ala.  492 ; 
Ex  p.  North,  49  Ala.  385;  Ex  p. 
Walker,  54  Ala.  577;  Ex  p.  Wallace. 
60  Ala.  267;  Brock  v.  South,  etc.,  R. 
Co.,  65  Ala.  79;  Ex  f.  O'Neal,  72  Ala. 
S6o.'' 

Falie  Bepreeentation  of  Ooneent. — Rep- 
resentations made  to  the  court  by  coun- 
sel of  a  party  asking  the  entering  of  a 
judgment  in  the  absence  of  counsel 
for  the  party  against  whom  judgment 
is  asked,  to  the  effect  that  such  coun- 
sel has  consented  to  the  entry  of  judg- 
ment, if  false,  do  not  constitute  a  mere 
irregularity,  but  a  fraud.  Ralston  v. 
Wells,  49  Ohio  St.  298. 

In  Ohio,  where  a  judgment  by  de- 
fault has  been  obtained  by  reason  of 
false  representations,  the  proper  pro- 
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e.  Where  Judgment  Irreguiar  or  Void. — Amotion  to 
vacate  or  open  a  default  or  judgment  thereon  because  irregular* 
or  void  stands  on  a  different  footing  from  a  proceeding  for  relief 
because  of  mistake,  etc.,  in  the  defaulting  party,*  and  a  case  of 
excusable  neglect  need  not  be  shown  to  authorize  the  court  ta 


ceeding  to  procure  a  vacation  of  it  is 
by  petition,  under  section  5358,  Ohio 
Rev.  Stat.,  and  not  by  motion,  under 
section  5357.  Ralston  r.  Wells,  49 
Ohio  St.  298. 

In  Criminal  Proceeding,  where  an  in- 
dicted prisoner  had  appeared  accord- 
ing to  the  terms  of  a  recognizance,  and 
was  discharged,  subsequently  indicted 
at  the  same  term  of  court,  and  de- 
faulted, a  judgment  by  default  on  the 
recognizance  given  to  secure  the  first 
appearance  was  set  aside  as  fraudu- 
lent.    People  V.  Lafarge,  3  Cal.  130. 

Violation  of  Stipulation.  —  Where  a 
judgment  by  default  was  taken  against 
the  plaintiff  without  notice,  and  in  vio- 
lation of  an  express  stipulation  entered 
into  by  the  defendant,  it  was  held  to 
constitute  a  fraud.  California  Beet 
Sugar  Co.  v.  Porter,  68  Cal.  372. 

1.  Wliat  Ck>n8titate8  Irregulaxity. — A 
judgment  by  default  is  irregular  where 
taken  contrary  to  the  established  prac- 
tice of  the  court.  White  v.  Snow,  71 
N.  Car.  234. 

Should  Appear  on  tbe  Beoord. — The 
irregularity  should  appear  upon  the 
face  of  the  record.  France  v.  Ruddi- 
man,  126  Pa.  St.  257;  Philadelphia  v, 
Jenkins,  35  W.  N.  C.  (Pa.)  276;  German- 
town  Brewing  Co.  v.  Booth,  34  W.  N. 
C.  (Pa.)  440;  Adams  v»  Grey,  32  W. 
N.  C.  (Pa.)  192.  But  see  infra,  XVIII. 
II.  /*.  (2)  Record  Not  Conclusive, 

Depositions. — Depositions  taken  in 
the  court  below,  upon  a  rule  to  open 
judgment,  do  not  form  a  part  of  the 
record,  and  cannot  be  considered  in 
the  Supreme  Court.  France  v,  Rud- 
diman,  126  Pa.  St.  257. 

IrregolaritF  of  Plaintiff. — Where  any 
of  the  proceedings  on  the  part  of  the 
plaintiff  are  irregular,  and  the  irreg- 
ularity is  not  waived  by  any  act  of  the 
defendant,  the  judgment  by  default  is 
irregular.     2  Arch.  Proc.  11. 

Not  Cured  1x7  Judge's  Sli^nature. — A 
judgment  is  not  regular  merely  be- 
cause signed  by  the  judge.  A  judge 
may  mistake  or  inadvertently  disre- 
gard the  practice  of  his  own  court. 
White  V.  Snow,  71  N.  Car.  234. 

As,  for  instance,  where  the  judgment 
is  signed  when  in  fact  the  defendant  is 


not  guilty  of  any  default.  Oliver  v.. 
Pittsburgh  Metropolitan  Nat.  Bank,, 
3  Penny.  (Pa.)  76. 

Irregular  Summons. — Where  the  sum- 
mons served  is  irregular  the  judgment; 
is  irregular.  Brown  v,  Gaston,  etc^ 
Gold,  etc.,  Min.  Co.,  i  Mont.  57. 

Unauthorised  Appearance. — Where  the 
judgment  is  taken  on  an  unauthorized 
appearance  of  attorney  it  is  irregular^ 
Bradley  v.  Welch,  100  Mo.  258;  Bryn 
Mawr  Nat.  Bank  v.  James,  31 W.  N.'C. 
(Pa.)  386,  where  the  judgment  was  en- 
tered for  want  of  an  affidavit  of  defense 
upon  the  unauthorized  appearance  of 
defendant's  attorney. 

Premature  Entry. — Where  the  judg- 
ment by  default  is  prematurely  entered 
it  is  irregular.  Haven  v.  Campbell,  4 
W.  N.  C.  (Pa.)  216. 

No  Cause  of  Action. — Where  the  peti- 
tion does  not  state  a  cause  of  action,  or 
states  it  with  insufficient  certainty-  and 
clearness,  the  judgment  is  irregular^ 
Johnson  v,  Dowling,  i  Tex-  App.  Civ^ 
Cas.,  §  1091. 

2.  Norton  tn  Atchison,  etc.,  R.  Co.,, 
97  Cal.  390;  People  v.  Greene,  74  Cal. 
400;  Wharton  v,  Harlan,  68  Cal.  422; 
Savings,  etc.,  Soc.  v.  Thome,  67  Cal.  53; 
Brickley  %k  Heilbruner,  7  Ind.  488; 
Pattison  v.  Hughes,  80  Md.  559. 

Papers  Void. — Where  the  papers  upon 
which  a  judgment  by  default  is  predi- 
cated are  void,  the  judgment  falls  with 
them.  Flash  v.  Paul,  29  Ala.  141,  a 
case  where  an  original  attachment  was 
void.  See  also  Keating  v.  Hayes,  78 
Hun  (N.  Y.)  599. 

Dlefality  .  of  Gonalderation. — Where 
the  ground  for  the  application  is  that 
the  consideration  upon  which  the  con> 
tract  in  suit  rested  was  illegal,  the  ille- 
gality must  be  clearly  shown  or  the 
application  will  be  denied.  Woelfel  v. 
Hammer,  159  Pa.  St.  446,  holding  that 
the  allegation  that  a  bond  upon  which 
a  judgment  by  default  was  rendered 
was  given  to  suppress  a  criminal  pros- 
ecution will  not  authorize  an  order 
opening  the  judgment,  unless  it  is 
shown  that  a  crime  was  committed  by 
the  defendant  and  that  the  considera- 
tion of  the  bond  was  an  agreement  not 
to  prosecute. 
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grant  the  order,^  nor  is  an  affidavit  of  merits  or  a  good  defense 
required.* 

The  applicant  need  only  show  clearly  the  existence  of  the 
irregularity  to  authorize  the  action  of  the  court,*  and  where  the 
irregularity  is  prejudicial  it  should  be  set  aside  as  of  course.* 

/.  Questions  of  Service— (i)  In  General— ^jxMtiwi  of  Fact.— 
The  question  as  to  whether  service  has  been  made  or  not,  arising 
on  a  motion  to  set  aside  a  judgment  by  default,  is  one  of  fact.* 

Baferenceto  ABoertainFact. — Under  code  procedure,  where  the  affi- 
davits used  on  such  a  motion  are  conflicting,  the  court  may  order 
a  reference  to  determine  the  fact.® 

Opening  Judgment. — Or  it  may  open  the  judgment  by  default  to 
enable  the  defendant  to  appear  and  defend,  retaining  it,  however, 
as  security.'' 

Where  Serrice  Irregular. — Where  service  is  shown  to  be  irregular  on 
the  face  of  the  record,  the  judgment  will,  as  of  course,  be  set  aside 


1.  California. — Norton  v.  Atchison, 
etc.,  R.  Co.,  97  Cal.  390;  BeU  v. 
Thompson,  19  Cal.  707;  People  v, 
Greene,  74  Cal.  400;  Savings,  etc., 
Soc.  V.  Thorne,  67  Cal.  53 ;  Reinhart 
r.  Lue:o,  86  Cal.  396 

Indiana. — Dobbins  v.  McNamara, 
113  Ind.  54. 

Montana. — Brown  v.  Gaston,  etc.. 
Gold,  etc.,  Min.  Co.,  i  Mont.  57. 

NeTv  Tork. — Ladd  v.  Stevenson, 
112  N.  Y.  332;  Hatch  v.  Central  Nat. 
Bank,  78  N.  Y.  487;  Vanderbilt  v. 
Schreyer,  81  N.  Y.  646. 

North  Carolina. — Cowles  v.  Hayes, 
69  N.  Car.  410;  Keaton  v.  Banks,  10 
Ired.  (N.  Car.)  381 ;  Pearson  v.  Nesbit, 
I  Dev.  (N.  Car.)  315;  Crumpler  v. 
Governor,  i  Dev.  (N.  Car.)  52. 

AppUoaiion  after  Term. — According- 
ly, the  motion  based  oil  such  grounds 
may  be  made  after  the  expiration  of 
the  term  at  which  the  judgment  by  de- 
fault alleged  to  be  void  was  rendered. 
Norton  v.  Atchison,  etc.,  R.  Co.,  97 
Cal.  390;  Keaton  v.  Banks,  10  Ired. 
(N.  Car.)  381. 

S.  Norton  v.  Atchison,  etc.,  R.  Co., 
97  Cal.  390. 

8.  Howell  V.  Denniston,  3  Cai.  (N. 
Y.)  96;  Thomas  v.  Douglass,  2  Johns. 
Cas.  f  N.  Y.)  226;  Depeyster  v.  Warne, 
Col.  &  C.  Cas.  (N.  Y.)  342. 

*.  Janes  v.  Langham,  33  Tex.  604. 

Wliere  Former  Judgment  Set  Aside. — 
Where  a  judgment  is  founded  upon 
the  fact  that  a  former  judgment  is 
conclusive  between  the  parties,  it 
should  be  set  aside,  on  motion,  when 
the    former  judgment    has    been   set 


aside.     People  v.  New  York,  11  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  66. 

5.  Hunter  v.  Bryant,  98  Cal.  247, 
holding  that  the  decision  of  the  court 
below  thereon  is,  therefore,  not  the 
subject  of  review  in  the  appellate 
court. 

6.  Kinney  xy.  Meyer  (Supreme  Ct.), 
33  N.  Y.  St.  Rep.  545;  Meyer  v. 
Whitehead,  62  Miss.  387. 

7.  Kinney  v.  Meyer  (Supreme  Ct), 
32  N.  Y.  St.  Rep.  545. 

Part  Payment. — A  default  will  not  be 
opened  on  conflicting  affidavits  con- 
troverting the  fact  as  to  whether  a  note 
for  one- half  the  amount  in  suit  had 
been  given,  as  claimed  by  defend- 
ant suffering  the  default,  for  even  if 
given  it  would  not  have  been  payment. 
Tallman  %).  Sprague  (Supreme  Ct), 
44  N.  Y.  St  Rep.  833. 

In  PennsylTanla,  where  the  allega- 
tion that  the  defendant's  appearance 
was  unauthorized  is  contested  by  the 
plaintiff,  the  court  cannot  strike  off  the 
judgment  by  default.  Swartz  v.  Mor- 
gan, 163  Pa.  St  195,  holding  that  the 
judgment  can  only  be  opened  and  the 
disputed  fact  sent  to  a  jury. 

Burden  of  Proof. — Where,  in  an  action 
upon  a  judgment  by  default,  defend- 
ant's answer  admits  the  record  upon 
which  the  action  is  brought,  but  alleges 
that  the  trial  court  had  no  jurisdiction 
because  no  process  was  served  upon 
him,  and  no  appearance  for  him  was 
authorized,  the  burden  of  proof  rests 
upon  the  defendant,  as  the  affirmative 
of  the  issue  is  upon  him.  Lowe  v, 
Lowe,  40  Iowa  220. 
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on  due  application,^   unless  the  defect   is  shown  to  be  waived.* 
Where  the  Judgment  is  Begnlar  the  applicant  may  nevertheless  have 
it  set    aside    or   opened  on    showing   that    he  was   misled  with- 
out negligence  on  his  part,*  or  upon  producing  satisfactory  evi- 


1.  Com.  V.  Savery,  i  Chest.  Co. 
Rep.  (Pa.)  179;  Pico  v,  CariHo,  yCal. 
30;  Carroll  v.  Goslin,  2  E.  D.  Smith 
(N.  Y.)  376;  Likens  v.  McCormick,  39 
Wis.  314;  Sayles  v,  Davis,  20  Wis. 
302. 

MlBnomer  in  the  service  will  not  be 
ground  for  setting  aside  a  judgment 
by  default,  especially  where  the  defend- 
ant was  not  misled  to  his  injury,  since 
it  is  cured  by  the  statute  of  jeofails. 
National  Condensed  Milk  Co.  v.  Bran- 
denburgh,  .^o  N.  J.  L.  iii. 

Failure  to  Sexre  Principal. — A  judg- 
ment by  default  will  not  be  vacated  as 
against  a  surety  because  his  principal 
— a  codefendant — was  not  served  with 
process.     Mason  v.  Miles,  63  N.  Car. 

564- 

Variance. — Where  there  was  a  vari- 
ance, in  the  names  by  which  the  de- 
fendant was  designated,  between  the 
writ  and  the  count,  the  judgment  may 
be  opened.  Henderson  v.  Ballantine, 
4  Cow.  (N.  Y.)  549. 

In  norlda  the  entry  of  a  judgment 
against  a  party  who  had  appeared  with- 
out giving  tne  eight  days*  notice  re- 
quired by  paragraph  2  of  section  194 
of  the  code,  and  without  proof  that  no 
answer  had  been  received,  is  irregular 
and  will  justify  an  order  opening  the 
judgment.  Fagan  v.  Barnes,  14 
Fla.  53. 

Kentucky. — In  Carr  v,  Carr,  92  Ky. 
552,  it  was  said  that  even  if  a  judgment 
of  divorce  against  the  wife  upon  con- 
structive service  of  process  can  be  re- 
opened and  vacated  as  erroneous  in 
an  action  by  her,  after  the  husband's 
death,  to  recover  dower,  the  case  in 
hand  should  have  been  dismissed,  al- 
though a  defect  in  the  affidavit  for  a 
warning  order  rendered  the  judgment 
of  divorce  erroneous,  as  the  evidence 
showed  that  if  the  wife  had  appeared 
and  made  defense  to  the  divorce  suit 
the  husband  would  have  been  entitled 
to  the  decree. 

In  Waahlngton,  where  it  is  sought  to 
procure  the  vacation  of  a  judgment  on 
the  ground  that  it  was  rendered  with- 
out proper  service  upon  the  defendant 
and  was  based  upon  a  promissory  note 
which  defendant  had  never  executed, 
the  proceeding  is  governed  by  the  pro- 


visions of  Code  Pro.,  ^  1393  et  5ef.,and 
not  by  those  of  section  221.  Wheeler 
V,  Moore,  10  Wash.  309. 

DefectWe  Affidavit  of  Service. —  But 
where  the  record  shows  beyond  doubt 
that  the  summons  and  complaint  were 
actually  served  upon  the  defendant,  a 
defect  in  the  affidavit  of  service  of 
summons  and  complaint  is  not  ground 
for  setting  aside  the  judgment  by  de- 
fault rendered  against  him.  Robert- 
son V.  Robertson,  9  Daly  (N.Y.)  44. 

3.  Grantier  v.  Rosecranze,  27  Wis. 
488. 

Bmplosrlng  Attorney  to  Antwer. — 
Where,  however,  although  the  sum- 
mons was  not  personally  served,  yet  it 
appeared  that  the  defendant  had  actu- 
ally received  it  and  retained  an  attor- 
ney to  answer  for  him  at  least  eight 
days  before  the  expiration  of  the  time 
to  answer,  and  where  no  excuse  was 
shown,  the  order  refusing  an  applica- 
tion to  set  aside  and  vacate  a  judg- 
ment bv  default  was  affirmed.  Frear 
V,  Heichert,  34  Minn.  96. 

8.  mileadlng  Newspaper.— Where  it 
appeared  that  the  defendant  was  misled 
by  an  incorrect  publication  of  the  time 
of  the  commencement  of  the  suit,  ap- 
pearing in  a  printed  sheet  regularly 
issued  and  containing  information  of 
court  proceedings  relied  upon  by  the 
business  community  in  the  city  of  San 
Francisco,  previously  found  to  be  "in- 
variably accurate,"  it  was  held  that  the 
default  was  rightly  opened.  Watson  t'. 
San  Francisco,  etc.,  R.  Co.,  41  Cal.  21. 

Mltnomer  In  Notice  of  Retainer. — 
Where  a  regular  notice  of  retainer  was 
served  upon  the  plaintiff's  attorney, 
but  the  plaintiff's  name  was  wrongly 
stated  as  Charles  Adams  instead  of 
Charlora  Adams,  it  was  held  an  excus- 
able mistake  and  that  the  applica- 
tion would  be  granted.  Thompson  v. 
Payne,  Col.  &  C.  Cas.  (N.  Y.)  441. 

Failure  to  Receive  Papera. — But  a 
statement  in  an  affidavit  of  a  defend- 
ant that  notice  of  retainer  and  of 
special  bail  had  been  in  due  time 
transmitted  by  mail  to  his  agent,  and 
that  he  himself  had  never  received 
the  declaration,  where  he  does  not 
show  that  his  agent  had  not  received 
the  papers  transmitted,  is  insufficient. 
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dence  that  he  made  an  excusable  mistake.* 

(2)  Record  Not  Conclusive — In  General. — On  a  direct  proceeding 
to  set  aside  or  vacate  defaults  the  recitals  of  the  judgment  that 
proper  service  was  had  are  not  conclusive.* 

May  be  Contradicted. — The  applicant  may  contradict  the  recitals 
and  show  that  the  court  had  no  jurisdiction  of  the  defendant.* 


Lansing  v.  Homer,  CoL  &  C.  Cas.  (N. 

Y.)  445. 

1.  Ho  Actual  Notice. — Upon  a  motion 
to  vacate  a  judgment  by  default,  the 
defendant  maj  show  that  he  had  no 
actual  notice  or  knowledge  of  the  suit, 
although  a  summons  was  left  at  his 
usual  place  of  abode  by  the  officer  and 
that  fact  was  stated  in  the  officer* s  re- 
turn upon  the  writ.  C lough  v,  Moore, 
63  N.  H.  III. 

Exensalile  Failure  to  Serre  Answer. — 
Where  the  defendant  endeavored  to 
serve  an  answer  personally  on  the 
plaintiff's  attorney  and  was  prevented 
by  his  absence,  as  where,  on  the  last 
day  to  answer,  he  went  to  the  office  of 
the  plaintiff's  attorney,  and  finding  it 
closed  went  to  his  boarding  place,  and 
upon  inquiry  there  heing  unable  to 
find  him,  went  to  his  office  several 
times  between  4  and  7  o'clock  P.  M., 
and  finding  it  closed  finally  deposited 
his  answer  in  the  mail  slot  in  the  door, 
where  it  was  found  next  morning,  it 
was  held  that  the  application  should 
be  granted.  Fitzpatrick  v,  Campbell, 
58  Minn.  2a 

AttomoTB  Supposed  to  Represent  All 
Definidaiits. — The  failure  of  a  portion 
of  defendants  to  file  their  pleas  in  time 
wiU  be  excused,  where  they  swear  that 
they  believed  the  attorneys  in  the  cause 
represented  the  defendants  generally, 
including  themselves,  and  the  record 
•entries  show  an  actual  entry  generally 
for  all  the  defendants,  and  it  turned 
out  afterwards  that  the  attorneys  only 
acted  for  a  portion  of  the  defendants 
and  did  not  appear  for  the  defaulters. 
Kupferle  v.  Merchants  Nat.  Bank,  32 
Ark.  717. 

Inexcusable  lOstake. — But  the  mere 
fact  that  the  defendant,  who  was  prop- 
erly served  with  a  writ  of  summons, 
believed  it  to  be  a  subpoena  will  not 
authorize  it  to  be  set  aside.  State  v, 
O'Neill,  4  Mo.  App.  221. 

Failure  to  Bead  Summons. — So  the 
fact  that  the  process  was  not  read  to 
the  defendant  by  the  sheriff,  and  that 
he  himself  omitted  to  read  it,  and  that 
lie  was  told  by  the  sheriff  and  by  his 


attorneys  that  he  need  not  appear,  does 
not  make  a  case  of  excusable  neglect. 
Lowe  V.  Hamilton,  132  Ind.  406. 

2.  Jamison  v.  Weaver,  84  Iowa  611 ; 
Newcomb  v,  Dewey,  27  Iowa  381 ; 
Stone  V.  Skerry,  31  Iowa  582. 

Extreme  mstanoe. — In  an  action  to 
cancel  a  judgment  by  default  for  want 
of  service  of  original  notice  the 
judgment  defendant  testified  that  no 
notice  of  the  action  was  served  upon 
him,  and  that  he  had  no  notice  of 
such  a  case,  or  of  judgment  being 
rendered  against  him,  until  execu- 
tion was  issued  therein  more  than 
sixteen  years  after  the  judgment. 
There  was  no  evidence  of  the  service 
of  any  notice  either  in  the  files  or  in 
the  appearance  docket,  save  upon  an- 
other defendant,  and  this  accorded 
with  the  entries  in  the  sheriff's  day 
book,  in  which  he  entered  all  processes 
received  for  service,  and  his  action 
thereon.  It  was  held  that  this  evi- 
dence was  sufficient  to  overcome  the 
recital  of  due  and  legal  service  of 
notice  in  the  judgment  entry  and  the 
positive  testimony  of  the  plaintiff's 
attorney  in  the  cause  that  at  the  date 
of  the  judgment  there  was  an  original 
notice  in  the  case  with  the  files,  show- 
ing a  return  of  service  upon  the  de- 
fendant by  the  then  sheriff  of  the 
county.  Jamison  v.  Weaver,  84  Iowa 
611. 

PresumptlTely  Correct. — But  on  a 
direct  proceeding  such  recitals  are 
presumed,  in  the  absence  of  contradic- 
tory evidence,  to  be  correct.  Jamison 
v.  Weaver,  84  Iowa  611;  Bradley  v, 
Jamison,  46  Iowa  68 ;  Toliver  v,  Mor- 
gan, 75  Iowa  619. 

8.  Duncan  v.  Gerdine,  59  Miss.  550, 
where  the  court  said :  **First,  is  it  per- 
missible for  Mrs.  Duncan,  in  this  pro- 
ceeding, to  attack  the  validity  of  the 
judgment  against  her,  by  showing 
that  the  return  of  the  officer  on  the 
writ  was  false,  and  that  in  fact 
she  never  had  been  notified  in  any 
manner  of  the  pendency  of  the  suit? 
And  if  this  question  be  determined  in 
her  favor,  second,  has  she  introduced 
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Evidence  Dehors  the  Seoord. — And  he  may  be  allowed  to  introduce 
evidence  outside  the  record  to  show  that  the  statutory  requisites 
of  due  service  were  not  in  fact  complied  with  although  the  recitals 
of  the  record  show  an  apparent  compliance  therewith.^ 

What  Evidence  Beqnired. — The  evidence  introduced  to  impeach  it 
must  be  clear  and  satisfactory,  or  the  judgment  will  be  sustained.* 

In  Action  to  Bevive  Judgment  by  De&ult. — The  rule  that  the  officer's 
return  of  service  may  be  impeached  obtains  in  an  action  to  revive 
a  judgment  by  default.* 


sufficient  evidence  to  overturn  the  pre- 
sumption which  exists  in  favor  of  the 
truth  of  the  return  as  made  bjr  the 
officer?  We  consider  the  first  of  these 
questions  as  already  settled  in  this  state 
by  the  former  decisions  in  the  cases 
of  Crawford  v.  Red  us,  54  Miss.  700, 
and  Sivley  v.  Summers,  57  Miss.  713 ; 
but  if  it  be  not,  we  have  no  hesitation  or 
doubt  in  deciding  it  in  the  affirmative. 
The  rule  that  a  record  is  conclusive 
evidence  of  its  own  verity  is  not  ap- 
plicable in  a  direct  proceeding  insti- 
tuted for  the  purpose  of  showing  its 
falsity  as  to  a  matter  which,  if  false, 
shows  that  the  court  pronouncing  it  as 
a  judgment  had  no  jurisdiction  of  the 
person  of  the  defendant,  and,  conse- 
quently, that  what  purports  to  be  a 
record  is  in  fact  no  record  at  all." 

Fraud.— So  it  may  be  made  to  appear 
to  the  court  that  the  record  or  process 
has  been  used  for  a  fraudulent  or  unlaw- 
ful purpose.  Germantown  Brewing 
Co.  V,  Booth,  14  Pa.  Co.  Ct.  Rep.  189; 
Dunlap  V,  Cody,  31  Iowa  260. 

1.  Howard  v,  McChesney,  103  Cal. 
536. 

Betnm  of  8«nrlc6  Not  OonolmiTe.— So 
the  proof  of  service,  although  it  con- 
sists of  the  return  of  an  officer,  is  not 
conclusive  on  such  a  proceeding.  Al- 
len V.  Mclntyrc,  56  Minn.  351 ;  Cros- 
by V.  Farmer,  J9  Minn.  305 ;  Scrafield 
V.  Sheeler,  18  III.  App.  507  ;  Bond  v. 
Wilson,  8  Kan.  231 ;  Carr  v.  Commer- 
cial Bank,  16  Wis.  50. 

The  truth  of  the  return  may  be  at- 
tacked and  its  falsity  shown.  Nietert 
V.  Trentman,  104  Ind.  390;  Hite  v. 
Fisher,  76  Ind.  232 ;  Carr  v.  Commer- 
<;ial  Bank,  16  Wis.  50. 

2.  Allen  v,  Mclntyre,  56  Minn.  351 ; 
Jensen  v,  Crevier,  33  Minn.  372; 
Quarles  v,  Hiern,  70  Miss.  891. 

Knowledge  InBiifflcient. — But  it  is  not 
sufficient,  in  opposition  to  the  motion, 
to  show  that  the  defendant  had  some 
knowledge  of  the  suit  otherwise  than 
by  legal  service.  Pattison  v.  Hughes,  80 


^d*  559*  Ii^  that  case,  upon  a  motion  to 
strike  out  a  final  judgment  by  default, 
the  evidence  showed  that  the  defend- 
ant, although  returned  summoned, 
had  not  in  fact  been  summoned ;  that 
he  had  some  indefinite  knowledge  that 
he  had  been  sued,  and  attempted  in 
good  faith  to  find  out  who  had  sued 
him  and  for  what  cause,  but  was  in- 
formed by  the  plaintiff's  attorney  that 
**itwas  all  over."  It  was  held  that 
the  judgment  by  default  should  be 
struck  out. 

▲mendmantof  Betnm. — The  officer  on 
such  a  motion  may  in  a  proper  case  be 
allowed  to  amend  his  return.  Wilcox 
V.  Sweet,  24  Mich.  355,  where  a 
motion  was  made  to  open  a  final  judg- 
ment obtained  by  default,  and  it  was 
held  that  the  Circuit  Court  had  power 
to  allow  a  sheriff  to  amend  his  return 
of  service  of  a  declaration  by  showing 
that  a  copy  of  a  note  appended  to  the 
declaration  was  also  appended  to  the 
copy  which  he  served. 

In  Virginia^  where,  under  Code 
1873,  c.  172,  ^  5,  defendant  moves  the 
judge  in  vacation  to  reverse  a  judgment 
by  default  upon  a  defective  return  of 
substituted  service  of  the  summons  and 
to  remand  the  case  for  trial,  the  court 
may  allow  the  sheriff  to  amend  his  re- 
turn so  as  to  show  a  proper  service 
and  dismiss  the  defendant's  motion. 
Stotz  V.  Collins,  83  Va.  423. 

Amendment  of  Sotaimona  by  Clerk. — 
But  the  clerk  should  not  be  permitted 
to  correct  the  summons  itself,  though 
he  has  made  a  mistake  by  inadvertence 
in  issuing  it.  Laidley  v.  Bright,  17 
W.  Va.  779. 

S.  Blodgett  v.  Utley,  4  Neb.  25; 
Haynes  v.  Aultman,  30  Neb.  257,  the 
latter  case  holding  that  where  the  re- 
turn of  an  officer  shows  service  by 
leaving  the  summons  at  the  residence 
of  the  debtor,  the  debtor  may  show,  in 
impeachment  of  the  judgment,  that 
the  place  of  service  was  not  his  place 
of  residence. 
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(3)  Effect  of  Finding  on  the  Motion. — Where  the  court  makes  a 
finding  of  proper  service  on  a  motion  to  vacate,  such  finding  con- 
stitutes a  question  of  fact  which  will  rarely  be  disturbed  on 
appeal.* 

g.  Meritorious  Defense.  (See  also  article  Affidavits  of 
Merits  or  Defense,  vol.  i,  p.  352.) — (i)  The  General  Rule — 
Application  by  Defendant. — In  order  to  open  or  vacate  a  default  at 
the  instance  of  the  defendant  it  is  not  sufficient  for  an  application 
to  show  excusable  neglect  *  or  technical  irregularity  in  the  default 
or  judgment  taken.  He  must  also  show  to  the  court  where  the 
motion  is  made  a  good  defense  to  the  action  in  which  the  judg- 
ment is  rendered.' 


1.  Bradford  v.  McAvoj,  99  Cal.  32^; 
Wells  V.  Bradley,  3  Ind.  App.  378; 
Schofield  V.  Starnes,  5  Ind.  App.  457 ; 
Hoag  V.  Old  People's  Mut.  Ben.  Soc., 
I  Ind.  App.  28. 

Error  of  Law. — On  the  other  hand, 
when  such  a  finding  is  based  on  a 
totally  insufficient  proof  of  service,  it 
may  be  reversed  on  appeal  as  an  error 
of  law.  Meridian  v.  Trussell,  52  Miss. 
711.  In  that  case,  on  a  motion  promptly 
made  to  set  aside  a  judgment  by  de- 
fault against  a  city,  the  affidavit  of  E 
was  filed,  stating  that  the  summons  was 
never  served  on  him  while  mayor; 
also  the  affidavit  of  S,  then  mayor, 
that  he  had  never  heard  of  the  case 
until  it  was  called,  when  judg- 
ment by  default  was  taken,  and  that 
the  city  had  a  good  and  substantial 
defense  to  the  action.  The  affidavit 
of  the  sheriff  in  support  of  his  return 
was  also  filed.  The  motion  was  de- 
nied, and  it  was  held  that  undef  the 
circumstances,  as  disclosed  by  the 
record,  this  refusal  to  set  aside  the 
judgment  and  allow  the  city  to  plead 
was  wanton,  arbitrary,  and  erroneous. 

2.  So  it  is  not  enough  for  him  to 
show  that  he  was  prevented  by  an  "un- 
avoidable casualty  "  from  making  any 
defense.  He  must  show  that  he  had  a 
defense  which  he  was  prevented  from 
making.  Howard  v.  Abbey,  i  W.  L. 
M.  (Ohio)  278. 

Judgment  of  Foredorare. — A  judg- 
ment by  default,  in  an  action  in  equity 
to  foreclose  a  mortgage,  will  not  be  set 
aside  simply  upon  affidavits  excusing 
the  default.  There  must  also  be  an 
affidavit  of  merits.  Powers  v,  Trenor, 
3  Hun  (N.  Y.)  3. 

3.  California. — People  v.  Rains,  23 
Cal.  127;  Gregory  v.  Ford,  14  Cal. 
141;  Gibbons  v,  Scott,  15  Cal.  284; 


583; 
Rup 


Logan  t;.  Hillegass,  16 Cal.  200;  Wood- 
ward V,  Backus,  20  Cal.  137 ;  Reese  v. 
Mahoney,2i  Cal.  305;  Bailey  v.  Taaffe, 
29  Cal.  422 ;  Francis  v.  Cox,  33  Cal. 
323;  Douglass  V,  Todd,  96  Cal.  655; 
Nevada  Bank  v,  Dresbach,  63  Cal.  324; 
Parrott  v.  Den,  34  Cal.  79;  Fulweiler 
T.  Hog's  Back  Consol.  Min.  Co.,  83 
Cal.  126;  Cottrell  v.  Cottrcll,  83  Cal. 

457- 

Illinois. — Waugh  v.  Suter,  3  111. 
App.  274 ;  Sprin^eld,  etc.,  R.  Co.  v. 
Ross,  88  111.  179;  Kalkaska  Mfg.  Co. 
V,  Thomas,  17  111.  App.  235 ;  Slack  v. 
Casey,  22  111.  App.  412. 

Indiana, — Kreite  x*.  Kreite,  93  Ind. 

'   ;  Bristor  v.  Galvin,  62  Ind.   352; 

Lupert  V.  Martz,  116  Ind.  72;  Yancy 
V.  Teter,  39  Ind.  305 ;  Lee  v.  Basey,  85 
Ind.  543;  Wills  V.  Browning,  96  Ind. 
149;  Woods  V.  Brown,  93  Ind.  164; 
Heaton  v.  Peterson,  6  Ind.  App.  2; 
Becker  v.  Huthsteiner  (Ind.  1895),  41 
N.  E.  Rep.  323;  Dallin  v.  Mclvor,  12 
Ind.  App.  150;  Blake  v,  Stewart,  29 
Ind.  318;  Nutting  v,  Losance,  27  Ind. 
37;  Stevens  -v.  Helm,  15  Ind.  183 ;  Lake 
V.  Jones,  49  Ind.  297;  Newcome  v. 
Wiggins,  70  Ind.  307 ;  Durre  v.  Brown, 
7  Ind.  App.  127;  Nord  v.  Marty,  56 
Ind.  531 ;  Buck  v.  Havens, 40  Ind.  221 ; 
Taylor  v.  Watkins,  62  Ind.  511. 

Icwa, — State  v,  Elgin,  11  Iowa  216; 
McGrew  v.  Downs,  67  Iowa  687; 
Thompson  v.  Savage,  43  Iowa  398 ;  Ly- 
man V.  Bechtel,  55  Iowa  437;  McDon- 
ald V.  Donaghue,  30  Iowa  569. 

Kansas. — Coffey  v.  Carter,  47  Kan. 
22. 

Louisiana. — Raoul  v.  Danbois,  2 
Martin  (La.)  151. 

Minnesota. — People's  Ice  Co.  v, 
Schlenker,  50  Minn.  i. 

Missouri. — Barry  v.  Johnson,  3  Mo. 
372;    Green  v.   Goodloe,   7   Mo.   25; 
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Application  by  Flaintiir. — Where  the  applicant  was  the  plaintifif  in 
the  original  action  he  must  show  a  good  cause  of  action.^ 


Lamb  v.  Nelson,  34  Mo.  501 ;  Florez  v. 
Uhrig,  35  Mo.  517;  Palmer  v.  Russell, 
34  Mo.  476;  Campbell  v.  Garton,  29 
Mo.  343. 

Montana. —  Donnelly*  v.  Clark,  6 
Mont.  135. 

Nebraska. — Osborn  v.  Gehr,  29  Neb. 
661;  Janes  v.  Howell,  37  Neb.  320; 
Bond  V.  Wycoff,  42  Neb.  217. 

Nex'ada. — Ewing  v.  Jennings,  15 
Nev.  379. 

New  ycrsey. — Den  v.  Evaul,  i  N. 
J.  L.  233;  Miller  r.  Alexander,  i  N.  J. 

L-  459. 

Neiu  Tork. — Allen  v.  Thompson,  i 
Hall  (N.  Y.)  54;  Alberti  v.  Peck,  i  How. 
Pr.  (N.  Y.  Supreme  Ct.)  230;  Powers 
V.  Trenor,  3  Hun  (N.  Y.)  3;  Mix  v. 
White,  I  E.  D.  Smith  (N.  Y.)  614; 
Kinderhook  Bank  v.  Gifford,  40  Barb. 
(N.  Y.)  659;  Abrahams  v.  Mitchell,  8 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  123; 
Rosenthal  v.  Payne  (C.  PL),  19  N.  Y. 
St.  Rep.  802. 

Ohio. — Stout  V,  Lisinger,  Tappan 
(Ohio)  241. 

Pennsylvania. — Shackamaxon  Bank 
V.  McKee,  16  W.  N.  C  (Pa.)  510; 
Stretch  i;.  Seitz,8  W.N.  C.  (Pa.)  343; 
Welton  V.  Littlejohn,  163  Pa.  St.  205. 

Texas. — Cook  v.  Phillips,  18  Tex. 
31 ;  Watson  v.  Newsham,  17  Tex.  437 ; 
Houston,  etc.,  R.  Co.  v.  Burke,  55  Tex. 
323 ;  Aldridge  v.  Mardoff,  32  Tex.  204; 
Union  Cent.  L.  Ins.  Co.  v,  Lipscomb 
(Tex.  Civ.  App.  1894),  27  S.  W.  Rep. 

307- 

Utah.'^Kuhn  v.  McAllister,  i  Utah 

273- 

Wisconsin. —  Babcock  v.  Perry,  4 
Wis.  31 ;  Omro  v.  Ward,  19  Wis.  232 ; 
Mowry  t;.  Hill,  11  Wis.  146;  Burnham 
V.  Smith,  II  Wis.  258;  Johnson  v.  El- 
dred,  13  Wis.  482 ;  Butler  v,  Mitchell, 
15  Wis.  3^5;  Schaltzel  V.  German  town 
Farmers  Mut.  Ins.  Co.,  22  Wis.  412. 

United  States. — White  v.  Crow,  no 
U.  S.  185. 

See  also  article  Affidavits  of 
Merits  or  Defense,  vol.  i,  p.  352. 

**  Every  consideration  of  expediency 
and  justice  is  opposed  to  the  opening 
up  of  cases  in  which  judgment  by  de- 
fault has  been  entered,  unless  it  be 
made  to  appear  prima  facie  that  the 
judgment,  as  it  stands,  is  unjust." 
Parrott  v.  Den,  34  Cal.  81,  quoted  with 
approval  in  Donnelly  v,  Clark,  6  Mont. 
135- 


In  Iowa  section  2871  of  the  code  pro- 
vides as  follows :  **Default  may  be  set 
aside  on  such  terms  as  the  court  may 
deem  just,  among  which  must  be  that 
of  pleading  issuably  and  forthwith, 
but  not  unless  an  affidavit  of  merits  be 
filed,  and  a  reasonable  excuse  shown 
for  having  made  such  default,  nor  un- 
less application  therefor  be  made  at 
the  term  in  which  default  was  entered, 
or  if  entered  in  vacation,  then  on  the 
first  day  of  the  succeeding  term." 
Worth  V,  Wetmore,  87  Iowa  66; 
Thatcher  v.  Haun,  12  Iowa  303;  Brun- 
son  V.  Nichols,  72  Iowa  763. 

In  Pennsylvania  an  affidavit  of  de- 
fense is  required  to  authorize  a  rule  to 
open  a  judgment  for  want  of  plea. 
Brass  Co.  v.  Rudy,  9  W.  N.  C.  (Pa.) 

527. 

Supplying  Proper  Affidavit  by  Amend- 
ment.— The  defendant  may  be  per- 
mitted to  supply  an  affidavit  of  de- 
fense on  terms  where  it  was  omitted. 
Fassett  v.  Tallmadge,  15  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  206. 

An  Order  Vacating  a  Judgment  by  de- 
fault is  not  void  because  it  does  not 
embody  a  finding  that  the  applicant 
had  a  valid  defense  or  cause  of  action. 
State  V.  Duncan,  37  Neb.  632. 

In  Nebraska,  section  606,  Code  Civ. 
Pro.,  providing  that  "a  judgment 
shall  not  be  vacated  on  motion  or  pe- 
tition until  it  is  adjudged  that  there  is 
a  valid  defense  to  the  action  in  which 
the  judgment  is  rendered,  or,  if  the 
plaintiff  seeks  its  vacation,  that  there 
is  a  valid  cause  of  action,"  applies  to 
applications  made  in  the  county  courts 
to  set  aside  judgments  in  actions 
brought  therein  in  which  the  amount 
claimed  exceeds  a  justice's  jurisdic- 
tion. Bond  V.  Wycoff,  42  Neb.  214, 
where  the  defendant  sought  to  have 
the  judgment  vacated  because  it  was 
prematurely  rendered. 

1.  Upon  a  motion  made  by  the 
plaintiff  to  open  a  default  for  nonserv- 
ice  of  the  complaint,  and  to  compel 
defendants  to  accept  service  of  a  no- 
tice of  an  appeal  from  the  order  deny- 
ing a  motion  for  discovery,  it  was  held 
that  the  motion  would  be  denied 
where  the  plaintiff  failed  to  allege  a 
good  cause  of  action,  or  unless  the 
plaintiff  showed  that  he  was  ready  to 
serve  a  complaint  or  that  the  time 
within  which  the    complaint  should 
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of  Honeomplianoe.— If  the  applicant  omits  to  comply  with 
the  foregoing  rules  of  practice,  the  court  will  not  be  justified  in 
depriving  the  adverse  party  of  the  benefit  of  the  judgment  taken, 
and  the  motion  will  be  denied.* 

(2)  Extent  of  the  Rule. — The  general  principle  that  a  good  de- 
fense must  be  shown  applies  where  the  application  is  brought 
under  statutes  of  relief,^  and  also  obtains  where  an  application  is 
brought  to  open  a  judgment  by  default  taken  in  an  equitable 
action  under  code  procedure,'  or  where  an  independent  action  for 
relief  is  brought  in  equity.*  And  successfully  to  defend  an  action 
to  revive  a  judgment  by  default  the  defendant  must  show  a 
meritorious  defense.* 

(3)  Exceptions  to  the  Rule, — The  rule  is  not  invariable,  but  is 
subject  to  certain  well-recognized  exceptions.* 


be  properly  served  had  expired.  Phil- 
lips V.  Equitable  U.  Assuf.  Soc.  (Su- 
preme Ct.),  55  N.  Y.  St.  Rep.  298. 

1.  U.  S.  V.  Barnard,  i  Arizona  319; 
Leopold  V.  Steel,  41  111.  App.  18 ;  Little 
x».  Allington,  93  111.  253;  Zeigelmuel- 
ler  V,  Seamer,  63  Ind.  488 ;  McDonald 
T^  Donaghue,  30  Iowa  568. 

NegattYlng  Waiver  of  Defense. — Where, 
in  a  suit  against  a  life  insurance  com- 
pany, the  defendant's  motion  sets  up  a 
forfeiture  of  the  policy,  it  must  go 
further  and  show  that  the  forfeiture 
was  not  waived  by  the  defendant,  and 
that  on  another  trial  the  result  would 
probably  be  different.  Union  Cent. 
L.  Ins.  Co.  V,  Lipscomb  (Tex.  Civ. 
App.  1894),  27  S.  W.  Rep.  307. 

In  an  Appellate  Court  the  appel- 
lant must,  on  motion  to  open  a  de- 
fault taken  against  him  and  to  have 
the  case  set  down  for  argument,  show 
that  his  case  has  merits,  which  fact 
will  be  ascertained  from  the  statements 
in  the  motion,  without  argument,  or 
by  a  careful  inspection  of  the  return. 
Tryon  v,  Jennings,  22  How.  Pr.  (N. 
Y.  C.  PI.)  421. 

8.  Rupert  v.  Martz,  116  Ind.  74; 
Yancy  v.  Teter,  39  Ind.  305 ;  Lee  v. 
Basej,  85  Ind.  543;  Wills  v.  Brown- 
ing, 96  Ind.  149;  Woods  v.  Brown,  93 
Ind.  164;  Sayles  v,  Davis,  22  Wis. 
225. 

Limitation  of  Rule. — A  statute,  how- 
ever, providing  that  judgment  by  de- 
fault may  not  be  set  aside  unless  an  affi- 
davit of  merits  be  filed  and  a  reasonable 
excuse  be  shown,  does  not  apply  to  all 
cases  indiscriminately  in  which  judg- 
ments by  default  are  entered.  It  is  to 
be  construed  as  applying  to  those  judg- 
ments   which  are  regularly  entered. 


And  where  a  default  judgment  is 
entered  by  mistake  or  without  notice 
to  the  party  against  whom  it  is  ren- 
dered, or  where  no  rule  is  laid  upon  a 
defendant  who  has  appeared  requiring 
him  to  plead,  the  judgment  by  de- 
fault may  be  set  aside  without  requir- 
ing him  to  show  a  meritorious  defense 
as  a  good  excuse.  Messenger  v. 
Marsh,  6  Iowa  491. 

8.  Powers  v.  Trenor,  3  Hun  (N.  Y.) 
3;  Mowry  v.  Hill,  11  Wis.  146. 

Under  the  Old  Chanoery  Practice  the 
applicant  to  open  a  default  must  ex- 
hibit with  the  motion  his  answer,  that 
the  court  may  be  fully  informed  of  his 
proposed  defense.  See  article  De- 
crees, vol.  5,  p.  1024. 

4.  San  Pedro  Cattle  Co.  V.Williams 
(Arizona,  1894),  36  Pac.  Rep.  34 ;  Whit- 
tlesey V.  Delaney,  73  N.  Y.  575;  Terry 
•V.  Eureka  College,  70  111.  236;  Wilson 
V.  Shipman,  34  Neb.  573. 

False  Betnm. — Equity  will  not  act 
even  though  the  return  of  the  officer 
showing  proper  service  of  summons 
was  false ;  a  meritorious  defense  must 
also  be  shown.  Janes  v.  Howell,  37 
Neb.  320. 

6.  Soffldenoy  of  Defense. — Proof  that 
the  judgment  by  default  was  more 
than  twenty  years  old  when  the  scire 
facias  to  revive  was  issued  is  a  good 
prima  facie  defense  on  motion  to  open 
the  judgment.  Green  v.  Plattsburg,  13 
Pa.  Co.  Ct.  Rep.  335. 

But  in  scire  facias  to  revive  a  judg- 
ment by  default  a  defendant  cannot  in- 
terpose a  defense  which  existed  more 
than  twenty  years  prior  thereto  before 
the  original  action  was  brought.  Sup- 
plee  V.  Halfmann,  161  Pa.  St.  33. 

6.  Browning  f.  Roane,  9  Ark.  354. 
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Judgment  Void  or  SnbetantiaUy  Irregular. — Where  the  irregularity  in 
the  rendition  of  the  judgment  or  in  taking  the  default  makes  it 
entirely  void  no  defense  is  required  ;^  likewise  where  the  irregu- 
larity affects  the  substantial  rights  of  the  party  suffering  the 
default* 

•    (4)  How  Stated. — All  the  facts  and  circumstances  constituting 
the  defense  must  be  clearly  and  definitely  stated,*  as  the  court 


1.  California, — Clarke  v,  Baird,  98 
Cal.  642. 

Iowa. — Boals  v.  Shules,  29 Iowa  507 ; 
Beasley  v.  Cooper,  42  Iowa  542 ;  Rice 
V.  Griffith,  9  Iowa  539. 

Kansas. — Hanson  v.  Wolcott,  19 
Kan.  207. 

Minnesota. — Heffner  v.  Gunz,  29 
Minn.  108;  Mackubin  v.  Smith,  5 
Minn.  367;  St.  Paul  Sav.  Bank  v. 
Authier,  52  Minn.  98. 

Mississippi. — Newman  v.  Taylor, 
69  Miss.  670. 

Wisconsin. — Wendel  v.  Durbin,  26 
Wis.  390. 

Lack  of  JuTisOietton.— Where  the 
ground  upon  which  it  is  sought  to 
avoid  the  judgment  by  default  is  lack 
of  jurisdiction  of  the  person  of  the  de- 
fendant, the  applicant  need  not  show  a 
defense.  Norton  v.  Atchison,  etc.,  R. 
Co.,  97  Cal.  388;  Clarke  v.  Baird,  98 
Cal.  642. 

Void  Serrloe. — Where  a  summons 
directed  to  the  defendant  was  served 
upon  another  person,  and  the  latter 
mailed  to  the  defendant  the  copy 
served  upon  him,  and  the  defendant 
received  it,  the  service  was  held  to 
be  null,  and,  judgment  having  been 
entered  on  the  default,  the  defendant 
was  entitled  to  have  it  set  aside  on 
motion  without  showing  a  meritorious 
defense.  St.  Paul  Sav.  Bank  v.  Au- 
thier, 52  Minn.  98. 

Order  to  Account  witbout  Notice. — 
No  affidavit  of  merits  was  held  neces- 
sary to  authorize  the  vacation  of  an 
order  taken  by  default  against  the 
broker  of  a  decedent's  daughter,  at  the 
instance  of  the  administratrix  of  the 
decedent's  estate,  ordering  the  broker 
to  disclose  the  kind,  quality,  and  quan- 
tity of  securities  held  by  him  through 
his  dealings  with  the  daughter  **  con- 
cerning the  money  appropriated  *'  by 
her  from  the  estate  of  her  mother, 
"  and  the  investments  in  which  the  said 
money  and  the  proceeds  thereof  has 
been  placed,  and  that  the  defendant  ac- 
count to  the  plaintiff  for  the  whole  and 
every  part  thereof,*'  where,  on  the  face 


of  the  record  on  appeal,  no  notice  of 
the  application  appeared  to  have  been 
given  the  daughter.  Clarke  v.  Baird, 
^  Cal.  642. 

2.  Brandt  v.  Wilson,  58  Iowa  485; 
Branstetter  v.  Rives,  34  Mo.  318; 
Doan  V.  Holly,  27  Mo.  256;  Depeyster 
V.  Warne,  Col.  &  Cai.  Cas.  (N.  Y.) 
342. 

Adverse  Party  Tampering  with  Record. 
— Where  a  judgment  by  default  was 
rendered  by  the  court  in  ignorance  of 
a  motion  for  a  change  of  venue  which 
had  been  surreptitiously  withdrawn  by 
the  plaintiff,  it  was  held  that  no  mer- 
itorious defense  need  be  shown.  Beas- 
ley V.  Cooper,  42  Iowa  542. 

Irreffolar  Bole  to  Plead. — Upon  a  mo- 
tion to  set  aside  a  rule  to  plead  which 
has  been  irregularly  entered,  the  fact 
that  the  defendant's  defense  is  w^ith- 
out  merit  will  not  be  regarded.  How- 
ell V.  Denniston,  Col.  &  C.  Cas.  (N. 

Y.)448. 
Defkfdt    apon    Plea    Refused. — But 

where  a  motion  is  made  to  vacate  a 
judgment  by  default  irregularly  en- 
tered upon  a  plea  refused,  it  must  be 
shown  that  the  plea,  if  heard,  presented 
a  substantial  and  effective  defense  and 
that  substantial  injustice  has  been 
done  bv  its  refusal.  Ela  v.  Goss,  20 
N.  H.  53. 

Tedmlcal  Irregularity. —  Where  the 
irregularities  of  practice  do  not  affect 
any  substantial  rights  of  the  defendant, 
the  judgment  by  default  will  not  be  set 
aside  without  proper  evidence  of  a  mer- 
itorious defense.  Bonnell  v.  Gray,  36 
Wis.  574. 

In  Pennsylvania  an  executor  or  heir 
is  not  required  to  file  an  affidavit  of 
defense  to  authorize  the  court  to  grant 
a  motion  to  strike  off  the  judgment. 
Stadelman  v.  Pennsylvania  Trust  Co., 
6  W.N.  C.  (Pa.)  134. 

S.  Indiana. — Yancy  v.  Teter,  39  Ind. 
305;  Goldsberry  v.  Carter,  38  Ind.  59; 
Phelps  V.  Osgood,  34  Ind.  150;  Durre 
V.  Brown,  7  Ind.  App.  127 ;  Frost  v. 
Dodge,  15  Ind.  139;  Lee  v.  Basey,  85 
Ind.  543;   Slagle  v.  Bodmer,  75  Ind. 
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must  be  enabled  to  see  that  the  proposed  defense  is  not  frivolous.* 
Allegations  of  mere  belief  *  or  a  suggestion  that  the  applicant  has 
a  good  defense,  are  insufficient.*  (See  also  article  Affidavits 
OF  Merits  or  Defense,  vol.  i,  p.  338.) 

(5)  Partial  Defense. — But  where  a  meritorious  defense  is  shown 
to  part  of  the  plaintiff's  cause  of  action  it  is  sufficient.* 

(6)  Defense  Alone  Insufficient. — Where  the  default  or  judgment 
thereon  is  regular  it  is  not  sufficient  to  show  a  good  defense  with- 
out setting  up  in  addition  a  good  excuse  for  the  default.* 


no;  Nichols  v.  Nichols,  96  Ind.  4^; 
Wills  V.  Browning,  96  Ind.  149. 

I&wa. — Jaeger  v.  Evans,  46  Iowa 
188;  King  V.  Stewart,  48  Iowa  334; 
Williams  v,  Wescott,  77  Iowa  332; 
McGrew  v.  Downs,  67  Iowa  687. 

Missouri, — Cowan  v.  Bircher,  5  Mo. 

App.  577- 

Nebraska, — Hughes  v.  Housel,  33 
Neb.  703;  Bernstien  v.  Brown,  23 
Neb.  64. 

Ne^  Tork. — Ellis  v.  Jones,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  296;  Hunt 
V.  Wallis,  6  Paige  (N.  Y.)  371;  Win- 
ship  r.  Jewett,  i  Barb.  Ch.  (N.  Y.) 
173;  McGaffigan  v.  Jenkins,  i  Barb. 
(N.  Y.)  31 ;  Hunter  v.  Lester,  18 
How.  Pr.  (N.  Y.  Supreme  Ct.)  347; 
Brewsier  v.  Boyle  (Supreme  Ct.),  46 
N.  Y.  St.  Rep.  610;  Clute  v,  Mahon, 
58  N.  Y.  Super.  Ct.  568. 

Special  Circimuitances.— Where  special 
circumstances  exist  they  must  be  set 
up.  Dix  V,  Palmer,  5  How.  Pr.  (N. 
Y.  Supreme  Ct.)  234;  Van  Home  v, 
Montgomery,  5  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  238. 

Hewly  IMBCOTered  Evidence.  —  The 
names  of  the  witnesses  should  be 
stated  and  what  the  party  expects  to 
prove  by  them  where  the  ground  of 
the  application  is  the  discovery  of  new 
evidence.  Richardson  v.  Backus,  i 
Johns.  (N.  Y.)  59. 

In  Minnesota,  upon  application  to  set 
aside  a  judgment  by  default  and  for 
leave  to  answer,  the  court  may  require 
the  denials  of  the  answer  to  show  the 
actual  extent  of  the  controversy  upon 
the  matters  denied ;  as,  where  the  de- 
nials are  of  amounts  stated  in  the  com- 
plaint and  the  exact  amounts  stated  are 
not  material,  the  court  need  not  be 
satisfied  with  such  technical  compli- 
ance in  the  answer  with  the  rules  of 
pleading  as  a  party  may  follow  when 
answering  as  a  matter  of  right.  St. 
Paul,  etc.,  R.  Co.  v.  Blackmar,  44 
Minn.  514. 


1.  Excise  Com'rs  v.  Hollister,  2  Hilt. 
(N.  Y.)  588. 

a.  Cook  v.  Steel,  42  Tex.  53;  Briggs 
V,  Briggs,  3  Johns.  (N.  Y.)  258. 

Allegatlonof  Fraud.— An  affidavit  that 
the  party  believes  a  judgment  by  de- 
fault to  be  fraudulent  is  not  sufficient  to 
authorize  the  interference  of  the  court. 
The  facts  on  which  such  relief  is 
founded  should  be  disclosed.  Melville 
V,  Brown,  16  N.  J.  L.  364. 

In  Oalifornla,  however,  it  has  been 
held  that  where  the  defendant  dis- 
closes the  facts  of  his  defense  to  his 
attorney  and  is  advised  that  they  con- 
stitute a  good  defense  to  the  plaintiff's 
claim,  it  is  no  objection  that  the  facts 
constituting  the  defense  were  not  de- 
tailed to  uie  court  in  the  affidavit. 
Francis  v.  Cox,  33  Cal.  325 ;  Wood- 
ward V,  Backus,  20  Cal.  137 ;  Bailey  v, 
Taaffe,  29  Cal.  426. 

8.  Important  Chieitlons,  etc. — A  mere 
suggestion,  in  the  affidavit  for  a  rule  to 
open  a  judgment  by  default,  that  the 
cause  involved  important  questions  of 
law,  etc.,  is  not  sufficient.  Boies  v, 
Scranton,  i  Lack.  Jur.  (Pa.)  204. 

4.  Douglass  V,  Todd,  96  Cal.  655; 
Baltimore,  etc.,  R.  Co.  v.  Flinn,  2 
Ind.  App.  35. 

AdmiiBlon  of  Kerlts.— The  plaintiff 
cannot  have  a  motion  to  open  a  de- 
fault denied  because  he  admits  merit 
in  the  defense  to  part  of  his  claim 
and  consents  to  exclude  that  part 
from  the  judgment.  Francis  v.  Cox, 
33  Cal.  323. 

5.  Harlan  v.  Smith,  6  Cal.  173; 
Telley  v.  Gaff,  56  Ind.  331;  Smith  v. 
Watson,  28  Iowa  218. 

The  Applicant  mnst  Show:  i.  That 
he  has  a  meritorious  cause  of  action 
or  defense,  as  the  case  may  be,  which 
is  involved  in  the  judgment  from 
which  he  seeks  to  be  relieved.  2. 
The  facts  which  tend  to  show  that 
such  judgment  was  taken  against  him 
through    his    mistake,    inadvertence. 
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(7)  In  What  Form  Presented — (a)  By  AifidaTit — The  defense 
should  be  shown  by  a  written  affidavit  of  merits  duly  verified  by 
the  defendant.*  (See  also  article  AFFIDAVITS  OF  Merits  or 
Defense,  vol.  i,  p.  338.) 


surprise,  or  excusable  neglect  should 
be  clearly  set  forth  in  plain  and  con- 
cise language.  Bristor  v.  Galvin,  6a 
Ind.  357. 

Defense  the  More  Important. — Where 
a  judgment  is  manifestly  unfair  to 
the  defendant  it  is  much  more  impor- 
tant for  his  application  to  set  aside  the 
default  to  show  a  meritorious  defense 
than  freedom  from  negligence.  Waugh 
V,  Sutre,  3  111.  App.  271,  where  the 
court  said  that  *•  a  certain  degree  of 
neglect  may,  especially  as  terms  can 
be  imposed,  be  held  to  be  excusable.  ** 

In  Kansas  and  Ohio  the  court  must 
first  determine  whether  the  default  or 
judgment  was  irregularly  taken  with- 
in the  meaning  of  the  statute^  Meixell 
V,  Kirkpatrick,  25  Kan.  13;  Watson  v, 
Paine,  25  Ohio  St.  340;  Braden  v. 
Hoffman,  46  Ohio  St.  641.  The  appli- 
cant is  then  entitled  to  show  that  he 
has  a  good  cause  of  action  or  defense, 
Meixell  v,  Kirkpatrick,  25  Kan.  13; 
Watson  t'.  Paine,  25  Ohio  St.  340 ;  and 
the  court  must  first  pass  upon  its  va- 
lidity before  vacating  the  judgment. 
Coffey  V.  Carter,  47  Kan.  22 ;  Ander- 
son V.  Beebe,  22  Kan.  768;  Meixell  v. 
Kirkpatrick,  25  Kan.  13;  Watson  v, 
Paine,  25  Ohio  St.  340. 

Reason  for  Postponing  Vacation, — 
The  reason  for  not  vacating  the  orig- 
inal judgment  absolutely  in  the  first 
instance  is  in  order  that  all  rights, 
priorities,  and  liens  obtained  by  virtue 
of  the  original  judgment  may  be  pre- 
served until  it  is  ascertained  whether 
the  party  in  favor  of  whom  the  orig- 
inal judgment  was  rendered  is  in  fact 
and  upon  the  merits  entitled  to  such 
judgment,  or  to  a  similar  judgment; 
and  if  he  is,  then  all  rights,  priorities, 
and  liens  obtained  by  virtue  of  the 
original  judgment  are  preserved  to 
him,  so  far  as  his  final  judgment  will 
sustain  and  uphold  the  same.  Meixell 
V.  Kirkpatrick,  25  Kan.  13. 

Construction  of  Ohio  Statute.—^'  It 
was  construed  to  be  the  meaning  of 
the  statute  that  when  the  court  has 
decided  that  there  is  good  ground  to 
vacate,  the  judgment  to  vacate  should 
be  suspended  until  after  the  cause  is 
tried ;  and  if,  on  such  trial,  the  defense 
is  established,  then  judgment  of  vaca- 


tion is  to  be  entered ;  or,  if  the  defense 
fails,  the  judgment  is  to  be  aflSrmed, 
or  such  other  judgment  entered  as  the 
result  of  the  trial  indicates."  Braden 
V,  Hoffman,  46  Ohio  St.  642 ;  Frazier 
V,  Williams,  24  Ohio  St.  625. 

After  Vacation  of  the  yudgment^ 
the  issues  must  be  propjeriy  made  up 
and  the  case  tried  thereon  as  though 
no  judgment  had  ever  been  rendered. 
Meixell  v.  Kirkpatrick,  25  Kan.  13; 
Watson  V.  Paine,  25  Ohio  St.  340. 

After  Trial. — Upon  the  verdict  of 
the  jury,  report  of  the  referee,  or  de- 
cision of  the  court  thereon,  the  trial 
court  must  either  vacate  the  judgment 
absolutely  or  modify  or  wholly  affirm 
it,  as  the  circumstances  authorize. 
Meixell  v.  Kirkpatrick,  25  Kan.  13; 
Watson  V.  Paine,  25  Ohio  St.  340. 

And  such  decision  is  final  until  set 
aside.  Meixell  v.  Kirkpatrick,  25 
Kan.  13. 

In  Iowa,  under  section  3159  of  the 
code,  providing  that  **The  judgment 
shall  not  be  vacated  on  motion  or  peti- 
tion until  it  is  adjudged  that  there  is  a 
valid  defense  to  the  action  in  which 
the  judgment  is  rendered,"  and  sec- 
tion 3160,  providing  that  "The  court 
may  first  try  and  decide  upon  the 
grounds  to  vacate  or  modify  a  iudg- 
ment  or  order  before  trying  or  decid- 
ing upon  the  validity  of  the  defense,*' 
the  case  of  Miracle  v,  Lancaster,  46 
Iowa  179,  is  said  by  the  reporter  to  be 
authority  for  the  rule  that  upon  a  mo- 
tion to  vacate  a  judgment  rendered  by 
default  the  court  may  first  try  the  ques- 
tion of  the  validity  of  the  defense,  and 
if  that  shall  appear  insufficient  the 
motion  should  be  overruled. 

In  Washington  the  defendant  need 
not  tender  his  proposed  answer  on  the 
merits  until  the  court  decides  upon  the 
petition  to  vacate  the  judgment  by 
default    Wheeler  v.  Moore,  10  Wash. 

309- 

1.  Nelson  v,  Hubbard,  13  Ark.  255 ; 
Nevada  Bank  v,  Dresbach,  63  Cal. 
324;  Parrott  v.  Den,  34  Cal.  79;  Fran- 
cis V.  Cox,  33  Cal.  323;  Bailey  v, 
Taaffe,  29  Cal.  422;  People  v.  Rains,. 
23  Cal.  129;  Toledo,  etc.,  R.  Co.  v. 
Gates,  32  Ind.  238;  Frost  v.  Dodge, 
15  Ind.  139;  Goldsberry  v.  Carter,  2S 
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How  Comtraad. — Such  aiSidavits  are  to  be  construed  most  strongly 
against  the  applicant.^ 

AfldaTit  of  Attorney. — ^Where  a  party  is  out  of  the  state  the 
affidavit  may  properly  be  made  by  an  attorney.* 

(b)  By  Sworn  Answer. — But  a  sworn  answer  positively  denying  the 
material  allegations  of  the  plaintiff's  declaration  or  complaint  may 
be  accepted  as  a  sufficient  affidavit  of  merits.' 

(e)  To  Aeeompany  Motion  Papen. — The  sworn  answer  or  affidavit  of 
merits  should  accompany  the  motion  papers  *  and  ordinarily  it 


Ind.  59;  Gardiniert;.  Crocker,  Col.  & 
C.  Cas.  (N.  Y.)  481;  Langslow  v. 
Cox,   I  Chit.  Rep.  98,  18  E.  C.  L.  38. 

One  of  Several  Joint  Defendants  may 
make  the  affidavit  for  the  benefit  of 
all.  Palmer  v.  Barclay,  92  Cal.  199; 
Rowland  v.  Coyne,  55  Cal.  i. 

And  the  fact  that  an  amended  affi- 
davit allowed  by  the  court  was  not 
sworn  to  by  the  same  defendant  as 
the  original  will  not  render  it  an 
original  affidavit,  and  the  court  may 
propjerly  accept  it  as  an  amended  affi- 
davit.    Palmer  v,  Barclay,  92  Cal.  199. 

1.  Crossman   v.  Wohlleben,  90  111. 

Servloe. — The  original  affidavit  of 
merits  should  be  served  with  the 
application ;  a  mere  copy  is  not  suffi- 
cient unless  the  rules  expressly  allow 
it.  Robinson  v,  Sinclair,  i  How.  Pr. 
(N.  Y.  Supreme  Ct.)  106;  Popham  v. 
Baker,  i  How.  Pr.  (N.  Y.  Supreme 
Ct.)  166;  Colegate  v.  Marsh,  2  How. 
Pr.  (N.  Y.  Supreme  Ct.)  137;  Bogar- 
dus  V.  Doty,  2  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  75. 

The  original  affidavit  of  merits 
accompanying  defendant's  plea  will 
not  answer;  a  new  affidavit  of  merits 
for  the  motion  must  be  served.  Cole- 
gate  V,  Marsh,  2  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  137. 

1  NichoU  V.  Nicholl,  66  Cal.  37; 
Tohnson  xk  Lynch,  15  How.  Pr.  (N.  Y. 
Super.  Ct.)  199;  Horton  v.  New  Pass 
Gold,  etc.,  Min.  Co.,  21  Nev.  184; 
State  V.  Consolidated  Virginia  Min. 
Co.,  13  Nev.  194;  Jean  v.  Hennessy, 
74  Iowa  348. 

A  CkKMl  Beaion  must  be  shown  for  the 
substitution  of  another  affiant.  Bai- 
ley v.  Taaffe,  29  Cal.  ^22. 

t.  Fulweiler  v.  Hog's  Back  Consol. 
Min.  Co.,  83  Cal.  126;  Huebner  v. 
Farmers'  Ins.  Co.,  71  Iowa  30;  Hall 
V.  Bender,  13  Neb.  66;  Hunt  v. 
Wallis,  6  Paige  (N.  Y.)  371 ;  Winship 
V.  Jewett,  I  Barb.  Ch.  (N.  Y.)  173; 
Omro  t» .  Ward,  19  Wis.  232. 


Answer  ae  an  Affldavit. — The  answer 
to  the  original  complaint,  where  a 
judgment  is  rendered  by  default  upon 
an  original  and  amended  complaint, 
cannot  be  treated  as  an  affidavit  of 
merits  on  such  an  application.  Parrott 
V.  Den,  34  Cal.  79. 

m  Waobington  an  affidavit  of  merits 
is  not  required,  because  the  petition 
must  state  the  facts  under  oath. 
Wheeler  t'.  Moore,  10  Wash.  309. 

In  New  York  it  is  held  that  where  a 
good  defense  is  clearly  made  out  by 
the  motion  papers,  it  is  not  an  abuse 
of  discretion  to  grant  the  motion. 
Carey  v.  Browne,  67  Hun  (N.  Y.)  516. 

In  Wlsconein,  according  to  the  for- 
mer practice,  the  affidavit  of  merits- 
was  required,  and  a  sworn  answer  was 
not  sufficient.  Levy  v.  Goldberg,  40 
Wis.  308;  Mowry  v.  Hill,  11  Wis.  146; 
Burnham  v.  Smith,  11  Wis.  259;  John- 
son V.  Eldred,  13  Wis.  483;  Butler  v, 
Mitchell,  15  Wis.  356.  But  that  prac- 
tice was  changed  by  legislative  enact- 
ment, so  as  to  require  only  a  sworn 
answer.  Howey  v.  Cliflford,  42  Wis. 
561 ;  Seymour  v.  Chippewa  County, 
40   Wis.   62;    Levy    v,  Goldberg,  40- 

4.  Bailey  v.  Taaffe,  29  Cal.  422; 
Spencer  v.  Thistle,  13  Neb.  227 ;  Fritz 
V,  Grosnicklaus,  20  Neb.  413;  Bond 
V.  Wycoff,  42  Neb.  214;  McBrien  v. 
Riley,  38  Neb.  564;  Reynolds  f. 
Palen,  20  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  11;  White  V.  Northwest 
Stage  Co.,  5  Oregon  99;  Levy  v. 
Goldberg,  40  Wis.  308. 

Otherwise  it  cannot  be  considered 
on  appeal  from  the  order  vacating  the 
judgment  by  default.  Omro  v.  Ward, 
19  Wis.  232. 

New  Affldavit.  —  In  Pennsylvania^ 
where  a  party  has  omitted,  through 
mistake  or  inadvertence,  to  make  an 
affidavit  of  defense,  or  the  one  filed  has 
been  declared  insufficient,  the  court 
will  allow  him  to  file  a  new  one  if  he 
appears  to  have  a  new  defense.     Sing- 
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constitutes  an  abuse  of  discretion  to  grant  a  motion  to  open  a 
default  without  such  an  affidavit  of  merits  or  answer.* 

(8)  Sufficiency  of  Defense — (a)  In  Oenenl — ^Prima  Pkoie  Meritoriovi. — 
It  is  sufficient  to  show  a  defense  that  \^  prima  facie  meritorious.* 

Examination  by  Court. — The  court  will  examine  the  answer  only  to 
determine  whether  it  is  frivolous,'  and  not  to  ascertain  whether 
it  will  prevail  if  established  on  a  new  trial,*  unless  it  is  apparent 
that  it  cannot  possibly  prevail,  in  which  case  the  application  will 
be  denied.* 

Counter  AffidaTiti. — The  court  will  not,  on  the  motion,  hear  counter 
affidavits  on  the  merits  or  examine  into  the  truth  of  the  allega- 
tions.®  (See  also  article  Affidavits  of  Merits  or  Defense, 
vol.  I,  p.  375.) 

(b)  Technical  or  FriToloni  Defense. — ^A  mere  technical  defense  will  not 
authorize  the  court  to  grant  the  application,''  nor  will  a  merely 


erly  v,   Harrisburg  Printing  Assoc, 
2  Pearson  (Pa.)  no. 

1.  Nevada  Bank  r .  Dresbach,  63  Cal. 

324- 

Relaxation  of  the  Bule. — In  Albert 
Palmer  Co.  v.  Van  Orden,  49  N.  Y. 
Super.  Ct.  89,  it  was  held  that  on 
appeal  from  an  order  denying  a  motion 
to  open  a  default  it  is  sufficient  if  the 
papers,  including  the  order  to  show 
cause,  disclose  upon  their  face  the 
nature  of  the  proposed  defense  and 
that  it  is  good  and  sufficient,  although 
no  copy  of  the  answer  was  served  with 
the  motion  papers. 

2.  Bright  r.  McLaughlin,  i  Pa.  Co. 
Ct.  Rep.  296. 

Statement  of  Legal  Advice. — An  affi- 
davit stating  that  applicant's  attorney, 
from  an  examination  of  the  defendant's 
case,  so  far  as  he  has  made  such  exam- 
ination, believes  that  it  is  better  than 
the  plaintiff's,  does  not  show  a  merito- 
rious defense.  Bailey  v.  Taaffe,  29  Cal. 
422. 

Where  Cause  of  Action  Admitted. — 
Where  it  is  shown  that  the  defendant 
had  admitted  the  debt  upon  which  the 
judgment  by  default  was  based,  an 
ordinary  affidavit  of  merits  is  not  suffi- 
cient. The  defendants  must  give  some 
explanation  of  this  admission  and  show 
some  defense  notwithstanding.  Shel- 
don V,  Campbell,  5  Hill  (N.  Y.)  508. 

3.  Excise  Com'rs  v.  Hollister,  2 
Hilt.  (N.  Y.)  588. 

4.  Excise  Com'rs  v,  Hollister,  2 
Hilt.  (N.  Y.)  588;  Benedict  v.  Arnoux, 
85  Hun  (N.  Y.)283. 

5.  Ferussac  v.  Thorn,  i  Barb.  (N. 
Y.)  42;  Catlin  r.  Latson,  4  Abb.  Pr. 
<N.  Y.  Supreme  Ct.)  248. 


6.  Francis  v.  Cox,  33  Cal.  325 ;  Gra- 
der t;.  Weir,  45  Cal.  53;  Buck  v.  Ha- 
vens, 40  Ind.  221 ;  Hanford  v,  McNair, 
2  Wend.  (N.  Y.)286. 

Truth  of  Alleged  Ezcnses. — But  other 
allegations  setting  up  a  technical  ex- 
cuse— as,  for  instance,  a  claim  upon  the 
part  of  the  appellant  that  the  admis- 
sion of  service  of  the  amended  com- 
plaint was  altered — may  be  controvert- 
ed, and  a  reference  should  properly  be 
made  to  determine  the  fact.  Dovale 
v.  Ackermann  (Supreme  Ct.),  27  N. 
Y.  St.  Rep.  895. 

7.  People  V.  Rains,  23  Cal.  127; 
Mitcheson  v.  Southcott,  17  W.  N.  C. 
(Pa.)  27;  Jones  v.  San  Francisco  Sul- 
phur Co.,  14  Nev.  172;  Kearns  v. 
Boyle,  36  Leg.  Int.  (Pa.)  460;  Dowell 
t;.  Winters,  20  Tex.  793. 

Technical  Mletakeln  Name. — Where 
a  defendant  who  suffered  default  was 
served  with  process  as  **  The  San  Fran- 
cisco Sulphur  Co.,"  and  appeared  at 
a  subsequent  term  for  the  purpose  of 
moving  to  set  aside  the  default  under 
the  true  name  of  **  The  San  Francisco 
Sulphur  Mining  Co.,"  upon  the 
ground  of  a  technical  mistake  in  its 
name,  its  application  was  denied. 
Jones  V,  San  Francisco  Sulphur  Co., 
14  Nev.  172. 

Defenie  on  Face  of  Complaint. — Where 
the  affidavit  merely  shows  that  the 
defense  rests  on  matters  appearing  on 
the  face  of  the  complaint,  it  shows 
that  the  defense  is  of  a  technical  charac- 
ter and  is  therefore  insufficient.  People 
V.  Rains,  23  Cal.  127. 

General  Averments. — Where  the  affi- 
davits made  by  one  of  the  plaintiffs ' 
attorneys,  in  support  of  a  motion  to 
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frivolous  defense  be  accepted  as  sufficient.* 

(e)  VneonfleioiiAbla  DefniMt. — ^Aoeording  to  tho  Early  Doetrino  a  judgment 
by  default  would  not  be  opened  or  vacated  in  order  to  admit  an 
unconscionable  defense.* 

The  Later  Doetiine  makes  no  distinction  between  defenses  that 
would  be  prima  facie  valid  in  an  original  action.' 

(9)  Set-off  and  Counterclaim. — A  default  or  judgment  thereon 
will  not  be  opened  or  vacated  merely  to  allow  the  defendant  to 
introduce  a  set-off  or  counterclaim,  as  he  may  bring  an  independ- 
ent action  thereon.* 

18.  Time  When  the  Application  may  be  Brought — a.  Due  Dili- 
gence Required — (i)  In  General. — It  is  not  sufficient  for  the 
applicant  to  show  a  case  within  the  statute  of  relief  and  a  good 


set  aside  a  judgement  against  them 
entered  by  default,  do  not  add  mate- 
riallj  to  the  shoiving  of  merits  made 
by  the  petition,  and  disclose  no  de- 
fense to  a  counterclaim  excejpt  by  a 
general  averment  of  a  perfect  defense 
Uiereto,  the  shewing^  is  insufficient  to 
entitle  the  plaintiffs  to  a  favorable 
ruling  on  the  motion.  Williams  v. 
Wescott,  77  Iowa  333. 

lUegal  Conslderatioii. — Where  a  de- 
fendant suffers  judgment  to  be  taken 
against  him  by  default  on  a  promissory 
note,  which  he  alleges  was  given  for 
money  won  at  play  and  consequently 
void  under  the  statute  against  gaming, 
he  cannot  have  the  default  and  judg- 
ment set  aside.      Cowtod  v,  Anderson, 
I  How.  Pr.    (N.  Y.  Supreme  Ct.)  145. 
iBfkncy. — Where  the  defendant  has 
by  his  laches  deprived  himself  of  any 
legal  right   to  set   up  the  defense  of 
infancy  to  avoid  his  contract,  the  court 
will  not  aid   him   by  setting  aside  a 
judgment    regularly  entered    against 
him  by   default.     Graham   v,   Pinck- 
ney,  7  Robt.  (N.  Y.)  147. 

1.  Hunt  V.  Mails,  i  Code  Rep.  (N. 
Y.)  118;  Excise  Com'rs  v.  Hollister, 
2  Hilt.  (N.  Y.)  588. 

Hc9ti«sB  Defense. — Where  it  is  ap- 
parent that  the  defense  sworn  to  by 
the  applicant  to  open  the  default 
could  not  in  any  view  succeed,  the  mo- 
tion should  not  be  granted.  Gibbins 
V,  Lowry  (Supreme  Ct.),  50  N.  Y.  St. 
Rep.  859. 

».  King  V.  Merchants'  Exch.  Co.,  2 
Sandf.  (N.  Y.)  693;  Morris  v,  Slatery, 
6  Abb.  Pr.  (N.  Y.  Super.  Ct.)  74;  Bard 
V.  Fort,  3  Barb.  Ch.  (N.  Y.)  632; 
Parker  v.  Grant,  i  Johns.  Ch.  (N.  Y.) 
630. 
Statute  of  Umitatioiui. — Pennington 


V.  Gibson,  6  Ark.  450;  Dowell  v. 
Winters,  20  Tex.  797 ;  Foster  v.  Martin, 
20  Tex.  118. 

The  rule  of  course  is  otherwise 
where  service  of  summons  is  defective 
or  none  at  all  is  made.  Pennington  v, 
Gibson,  6  Ark.  450. 

8.  Maddocks  v.  Holmes,  i  B.  &  P. 
228;  Evans  v.  Gill,  i  B.  &  P.  52;  Free- 
man V.  Hill,  45  Kan.  435 ;  Union  Nat. 
Bank  v.  Bassett,  3  Abb.  Pr.  N.  S.  (N. 
Y.  Supreme  Ct.)  359;  Sheldon  v, 
Adams,  41  Barb.  (N.  Y.)  54;  Benedict 
V.  Arnoux,  85  Hun  (N.  Y.)  283;  Sos- 
song  V,  Rosar,  112  Pa.  St.  201 ;  Shock 
V,  MChesney,  4  Yeates  (Pa.)  507; 
Farmers*,  etc.,  Bank  v,  Israel,  6  S.  & 
R.  (Pa.)  294;  Herman  v,  Rinker,  106 
Pa.  St.  121,  overruling- 'Broyvn  v.  Sut- 
ter, I  Dall.  (Pa.)  239. 

In  New  York  "  the  Court  of  Appeals 
has  held  that  all  defenses  which  are 
defenses  are  entitled  to  the  same  con- 
sideration by  the  court,  and  that  a  de- 
fense is  a  defense  whatever  may  be 
our  private  feelings  in  respect  to  it." 
Benedict  v.  Arnoux,  85  Hun  (N.  Y.) 
283,  practically  overruling-  Morris  v. 
Slatery, 6  Abb. Pr.  (N.Y.  Super.Ct.)  76. 

Defense  of  Fonner  AclUndloatlon. — The 
court  should  not  require  that  the  de- 
fendant refrain  from  interposing  the 
defense  of  a  former  adjudication. 
Audubon  v.  Excelsior  F.  Ins.  Co.,  la 
Abb.  Pr.  (N.  Y.  C.  PI.)  64. 

4.  Cresswell  v.  White,  3  Ind.  App. 
306;  Wills  V.  Browning,  96  Ind.  149; 
Slack  V,  Casey,  22  111.  App.  412 ;  Lahey 
V.  Kingon,  13  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  192. 

Beconpment. — But  the  default  may  be 
set  aside  where  the  defense  set  out  in- 
cludes matter  of  recoupment.  Slack 
V.  Casey,  22  111.  App.  412. 
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defense  on  the  merits.*     He  must  also  show  proper  diligence  in 
prosecuting  his  remedy.* 

Laches. — Where  it  appears  that  he  has  been  guilty  of  laches  the 
application  will  be  denied,'  as  a  negligent  delay  after  knowledge 


1.  Bashford-Burmister  Co.  v,  Agua 
Fria  Copper  Co.  (Arizona,  1894),  35 
Pac.  Rep.  983. 

a.  California. — Coleman  v.  Ran- 
kin, 37  Cal.  247. 

Florida. — Taylor  v.  Brown,  33  Fla. 

334- 

Indiana. — Norris  v.  Dodge,  23  Ind. 
190. 

Missouri. — Casthio  v.  Bishop,  51 
Mo.  162 ;  Carondelet  v.  Allen,  13  Mo. 
556;  Lecompte  v  Wash,  4  Mo.  557. 

Nevf  Tork. — Bogardus  v.  Living- 
ston, 2  Hilt.  (N.  Y.)  236;  Payne  v. 
People,  6  Johns.  (N.  Y.)  103;  Johnson 
V.  Clark,  6  Wend.  (N.  Y.)  517;  Bliss 
V.  Treadway,  i  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  245;  Hendricks  v.  Carpen- 
ter, 2Robt.  (N.  Y.)625. 

Judgment  for  CkMts. — A  motion  by  a 
plaintiff  to  open  a  judgment  taken  by 
default  only  for  costs  will  be  denied 
where  the  applicant  is  guilty  of  laches, 
as  the  dismissal  of  the  action  is  not  on 
the  merits,  and  the  plaintiff  can  bring 
a  new  action  thereon  to  which  he  win 
be  remitted.  Gross  v.  Granite  State 
Provident  Assoc,  8  Misc.  Rep.  (N.  Y. 
City  Ct.)  530. 

Jtf  Junior  Inoumbranoer. — Where  a 
■decree  has  been  taken  by  default  bar- 
ring the  equity  of  redemption  in  a 
junior  incumbrancer,  his  failure  to  re- 
deem within  the  statutory  period  is,  if 
he  is  cognizant  of  the  decree,  inex- 
cusable neglect,  and  precludes  his 
right  to  apply  to  have  the  decree  set 
aside.  Becker  v.  Huthsteiner  (Ind. 
1895),  41  N.  E.  Rep.  323. 

Where  Fourteen  Teara  had  Elapsed 
since  the  entry  of  judgment,  and  defend- 
ant had  been  examined  on  supplemen- 
tary proceedings  more  than  four  years 
prior  to  the  motion,  and  no  satisfac- 
tory excuse  or  reason  for  the  delay 
was  shown,  it  was  held  that  the  motion 
to  open  the  judgment  was  properly 
denied  on  the  ground  of  laches.  Wade 
V.  DeLeyer,  40  N.  Y.  Super.  Ct.  541. 

Pending  Execution  of  Writ  of  Inquiry. — 
In  an  early  Ohio  case  it  was  held  too 
late,  after  the  jury  were  sworn  to  in- 
quire the  damages,  for  the  defendant 
to  move  to  set  aside  an  office  judgment 
and  for  leave  to  plead.  Bougner  v. 
Bougher,  Tappan  (Ohio)  190. 


8.  California. — Garner  r.  Erlanger, 
86  Cal.  60;  Wolff  V.  Canadian  Pac. 
R.  Co.,  89  Cal.  337;  Wharton  v.  Har- 
lan, 68  Cal.  422 ;  Hartman  v.  Olvera, 
49  Cal.  loi ;  Huart  v.  Goyeneche,  56 
Cal.  429;  Reese  v.  Mahoney,  21  Cal. 
305 ;  Edwards  v.  Hellings,  103  Cal.  204. 

Florida. — Waterson  v.  Seat,  10  Fla. 
326. 

Georgia. — Reab  v.  Sherman,  93  Ga. 
792. 

Illinois. —  Bardonski  v.  Bardonski, 
44  111.  App.  201 ;  Gamer  v.  Crenshaw, 
2  111.  143. 

Indiana. — Snipes  v.  Jones,   59  Ind. 

Kansas. — Patmor  zk  Rombauer,  41 
Kan.  295. 

Minnesota. —  Jorgensen  v.  Griffin, 
14  Minn.  464;  Altmann  v.  Gabriel,  28 
Minn.  132;  St.  Paul  Land  Co.  v.  Day- 
ton,  39  Minn.  315 ;  Mueller  v.  McCul- 
loch,  59  Minn.  409. 

Nebraska. — Slater  v.  Skirving,  45 
Neb.  594. 

New  Tork. — Soulden  v.  Cook,  4 
Wend.  (N.  Y.)  217;  Bliss  v.  Tread- 
way,  I  How.  Pr.  (N.  Y.  Supreme  Ct.) 
245;  Hays  V.  Berryman,  6  Bosw.  (N. 
Y.)679;  McElroy  v.  Continental  R. 
Co.  (Supreme  Ct.),  6  N.  Y.  Supp. 
306;  Wygant  v.  Brown  (Supreme  Ct.), 
27  N.  Y.  St.  Rep.  4;  Meyer  v.  Mallon, 
85  Hun  (N.  Y.)  450;  Tooker  v.  Booth, 
7  Misc.  Rep.  (N.  Y.  City  Ct.)  421; 
Drummond  v.  Matthews  (City  Ct.), 
42  N.  Y.  St.  Rep.  117;  James  v.  Mc- 
Creery  (Supreme  Ct),  27  N.  Y.  St. 
Rep.  88;  Jones  v.  U.  S.  Slate  Co.,  16 
How.  Pr.  (N.  Y.  Supreme  Ct.)  129; 
Hilton  V.  Thurston,  i  Abb.  Pr.  (N. 
Y.  C.  PI.)  318;  Wild  V.  Gillet,  i 
Johns.  Cas.  (N.  Y.)  30;  Orleans 
County  Nat.  Bank  v.  Spencer,  19  Hun 
(N.  Y.)569;  Graham  v.  Pinckney,  7 
Robt.  (N.  Y.)  147. 

North  Carolina.  —  Churchill  v, 
Brooklyn  L.  Ins.  Co.,  88  N.  Car.  205; 
Simpson  v.  Brown,  117  N.  Car.  482. 

Pennsylvania. — White  v.  Guthrie, 
2  Pa.  Co.  Ct.  Rep.  7 ;  Henderson  f . 
Henderson,  13  W.  N.  C.  (Pa.)  533; 
Edwards  v.  Adams,  16  W.  N.  C.  (Pa.) 
242 ;  Com.  V.  Compton,  7  Pa.  Co.  Ct. 
Rep.  262 ;  Smyser  v.  Brooks,  i  Pearson 
(Pa.)  228. 
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of  the  facts  operates  as  a  waiver  of  the  irrrgularities.* 

Extent  of  the  Bale. — The  rule  requiring  diligence  in  applying  for 


Soutk  Carolina, — Clark  v.  Porcelain 
Mfg.  Co.,  8  S.  Car.  22. 

Tennessee. — Memphis,  etc.,  R.  Co. 
r.  Dowd,  9  Heisk.  (Tenn.)  179. 

Te»as. — Heath  v.  Fraley,  50  Tex. 
211 ;  Edwards  v.  James,  13  Tex.  52. 

Wisconsin. — Rogan  v.  Walker,  i 
Wis.  631. 

England. — Bradshaw  v.  Warlow,  32 
Ch.  Div.  403 ;  Downes  v.  Withering- 
ton,  2  Taunt.  243. 

After  a  Lapee  of  Ten  Tears  a  judgment 
will  not  be  set  aside  for  irregularity  or 
on  the  merits  where  the  plaintiff  was 
dulj  arrested  and  there  is  no  com- 
plaint of  fraud  or  circumvention. 
Soulden  v.  Cook,  4  Wend.  (N.  Y.)  217. 

After  Seventeen  Tears  a  motion  to  set 
aside  an  irregular  judgment  of  fore- 
closure and  sale,  and  to  permit  a  de- 
fendant to  answer,  will  be  denied  on 
the  ground  of  gross  laches.  Meyer  v. 
Mallon,  85  Hun  (N.  Y.)  450. 

A  Delay  of  Seven  Tears,  when  unex- 
plained, is  fatal  to  the  application. 
Reese  w.  Mahoney,  21  Cal.  305. 

Wsnomer. — Where,  in  a  summons 
issued  on  a  case  settled  for  the  Supreme 
Court,  the  names  of  the  parties, 
Patmor  and  Rombauer,  were  spelled 
"  Palmer  "  and  "  Rambauer,"  respect- 
ively, but  the  summons  was  correct  in 
every  other  respect  and  the  errors 
were  caused  bv  no  fault  of  the  plaintiff* 
in  error  or  his  attorney,  the  court  re- 
fused to  set  aside  the  service  on  motion 
filed  more  than  four  months  afterward, 
and  more  than  one  year  after  the  rendi- 
tion of  the  judgment  complained  of, 
and  after  the  time  for  bringing  up  the 
case  on  appeal  had  expired.  Patmor 
r.  Rombauer,  41  Kan  295. 

Five  Months'  Delay*  where  unex- 
plained, was  considered  too  long  in  St. 
Paul  Land  Co.  v.  Dayton,  39  Minn. 
315. 

1.  Biles  V.  Harper,  i  Pa.  Co.  Ct. 
Rep.  666:  Christian  v.  Pine  Knot 
Coal  Co.,  2  Leg.  Rec.  Rep.  (Pa.)  269; 
Kohler  v.  Luckenbaugh,  84  Pa.  St.  261. 
Unless  the  defendant  is  not  shown  to 
be  cognizant  of  the  irregularity. 
Piatt  V.  Sickler,  3  Kulp  (Pa.)  519. 

Six  Tears'  Delay. — Where  the  de- 
fendant delayed  to  apply  to  set  aside 
a  judgment  by  default  until  more  than 
six  years  after  he  knew  it  was  entered 
prematurely,   his  application  was  de- 


nied. Biles  V.  Harper,  i  Pa.  Co.  Ct. 
Rep.  666. 

A  Delay  of  Eighteen  Months  is  fatal 
where  unexcused.  Wygant  v.  Brown 
(Supreme  Ct.),  27  N.  Y.  St.  Rep.  4. 

After  Action  on  Judgment,  etc.— A  de- 
fault taken  against  a  foreign  corpora- 
tion will  not  be  opened  after  a  con- 
siderable delay,  during  which  an 
action  on  the  judgment,  to  which 
payment  is  pleaded,  has  been  com- 
menced in  another  state.  McElroy  v. 
Continental  R.  Co.  (Supreme  Ct.),  6 
N.  Y.Supp.306. 

Defense  of  infancy. — Where  a  defend- 
ant by  his  laches  precludes  himself 
from  setting  up  his  defense  of  infancy, 
the  court  will  not  aid  him  by  setting 
aside  for  that  purpose  a  judgment 
regularly  entered  against  him  by  de- 
fault. Graham  v.  Pinckney,  7  Robt. 
(N.  Y.)  147. 

Defense  to  Scire  Facias. — In  scire 
facias  to  revive  a  judgment  by  nil 
dicity  it  was  held  too  late  to  allege  that 
defendant  filed  a  plea  to  the  declara- 
tion and  that  the  plea  was  improperly 
withdrawn  by  another  attorney  who 
had  no  authority  to  do  so.  Ford  v. 
Beckwith,  48  111.  210. 

Application  Pnrsnant  to  Stipnlation. — 
A  defendant  who,  having  suffered  a 
default,  obtains  from  the  plaintiff  a 
stipulation  that  the  default  may  be 
set  aside,  must  use  reasonable  diligence 
in  applying  to  the  court  for  the  relief 
contemplated,  or  his  right  to  it  will 
be  deemed  lost.  An  unexplained  delay 
of  seven  years  in  making  the  applica- 
tion will  justify  the  court  in  refusing  to 
enforce  the  stipulation.  Reese  v. 
Mahoney,  21  Cal.  305. 

Eight  Days'  Delay. — Where  there  was 
no  explanation  whatever  of  the  delay, 
it  was  held  that  a  failure  to  make  the 
motion  until  eipjht  days  had  passed 
after  the  defendant's  attorney  knew 
that  a  default  had  been  taken  would 
justify  a  denial  of  the  motion.  An- 
drews V.  Campbell,  94  111.  577. 

In  Pennsylvania  the  doctrine  is  car- 
ried to  the  extreme  verge,  and  it  is 
held  that  a  judgment  rendered  by  a 
justice  of  the  peace  against  a  party 
not  served  will  not  be  avoided  unless 
the  writ  of  certiorari  is  taken  out  or 
a  motion  to  set  aside  the  judgment 
is   made    within   a    reasonable    time. 
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relief  obtains  without  distinction  at  law  and  in  equity.* 

(2)  Application  within  Statutory  Time, — It  does  not  follow 
that  a  party  shows  due  diligence  because  he  makes  an  application 
before  the  expiration  of  the  time  named  in  the  statute.*  The 
applicant  must  show  even  then  that  he  acted  promptly  in  seeking 
his  remedy.' 

(3)  Where  Rights  of  Third  Parties  Involved. — Where  the  rights 
of  third  parties  may  be  infringed  unusual  diligence  will  be 
required.* 

(4)  Question  of  Diligence,  How  Decided, — In  the  decision  of  the 
question  of  laches  a  fair  consideration  must  be  given  to  other  just 
demands  on  the  applicant's  time.* 

b.  When  Not  Regulated  by  Statute. — When  not  regulated 
by  statute  the  time  within  which  a  judgment  by  default  may  be 
opened  to  aflFord  a  party  a  hearing  appears  to  be  unlimited.® 

c.  Simple  Defaults. — ^A  simple  default  may  be  set  aside  at 
any  time  before  the  expiration  of  the  term  at  which  final  judg- 
ment by  default  is  taken.'' 

d.  At  the  Same  Term. — At  common  law  where  a  judgment 
by  default  is  regular  the  motion  to  vacate  must  be  made  before 
the  expiration  of  the  term  at  which  it  is  rendered.®     And  the  rule 


Harper  v.  Biles,  115  Pa.  St.  597;  Rice 
V.  Kitzleman,  i  Chest.  Co.  Rep.  (Pa.) 

174- 

1.  Meyer  v.  Mallon,85  Hun  (N.  Y.) 
450.  As  to  the  application  of  the  rule  in 
equity,  see  article  Decrees,  vol.  5,  p. 
102 1. 

2.  Bozzio  r.  Vaglio,  10  Wash.  370. 

3.  Altmann  v,  Gabriel,  28  Minn.  133 ; 
Gerish  v.  Johnson,  5  Minn.  23 ;  Groh 
V.  Bassett,  7  Minn.  335;  Bozzio  t;. 
Vaglio,  10  Wash.  270;  Birch  v.  Frantz, 
77  Ind.  199. 

Reasonable  Time. — The  application 
must  be  made  within  a  reasonable 
time  after  the  applicant  has  acquired 
knowledge  of  the  entry  of  the  judg- 
ment. Harper  v.  Biles,  115  Pa.  St.  597; 
Christian  v.  Pine  Knot  Coal  Co., 
2  Leg.  Rec.  Rep.  (Pa.)  369. 

4.  New  York  L.  Ins.,  etc.,  Co.  v. 
Smith,  3  Barb.  Ch.  (N.  Y.)  83. 

5.  Lyon  t.  Ewings,  17  Wis.  61. 

6.  King  v.  Brooks,  73  Pa.  St.  363, 
where  the  court  said:  **Every  court 
has  power  to  open  a  judgment  in  order 
to  give  the  parties  a  hearing  or  trial. 
In  the  case  of  judgments  by  confession 
or  default  there  is  no  limit  of  time  to 
the  exercise  of  this  power.*' 

Before  Different  Judges.  — A  motion  to 
open  a  default  can  always  be  made  be- 
fore, and  heard  by,  the  judge  or  judges 
holding   a  term  other  than   that    at 


which  the  default  was  taken,  although 
he  or  they  may  not  be  the  same  judge 
or  judges  who  granted  the  default. 
BoUes   r.Duflf,  56  Barb.  (N.  Y  .)  568. 

7.  Harper  v,  Drake,  14  Iowa  533. 
Before     Bntry.  —  The      application 

should  be  made  at  the  same  term  at 
which  the  final  judgment  by  default 
is  rendered  and  before  its  entry.  Cox 
V.  Brackett,  41  111.  333;  Messervey  v, 
Beckwith,  41  III.  453. 

After  Execution  Levied.  —  After  an 
execution  is  issued  and  levied  under 
which  the  possession  of  the  property 
is  transferred,  courts  will  open  a  judg- 
ment  by  default  with  reluctance.  Alexn 
ander  v.  Jones,  13  Lane.  Bar.  (Pa.)  ^3. 

8.  Alabama, — Talladega  Mercantile 
Co.  V.  McDonald,  97  Ala.  508. 

California. — Casement  v.  Ringgold, 
38  Cal.  338 ;  Morrison  v.  Dapman,  3 
Cal.  355 ;  Suydam  v.  Pitcher,  4  Cal. 
380;  Robb  V,  Robb,  6  Cal.  3i ;  Branger 
V.  Chevalier,  9  Cal.  173;  Swain  v, 
Naglee,  19  Cal.  137 ;  Bell  v,  Thompson, 
19  Cal.  708;  Lewis  v,  Rigney,  3i  Cal. 
373;  De  Castro  v,  Richardson,  35 
Cal.  49. 

Illinois. — Garner  v.  Crenshaw,  a 
111.  143;  Coursen  v,  Hixon,  78  111.  340; 
Cook  V,  Wood,  34  111.  395. 

Indiana. — Frazier  v,  Williams,  i8t 
Ind.  416;  Robertson  v,  Bergen,  10  Ind. 
40a;  Carlisle  v,  Wilkinson,  i3lnd.9i^ 
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applies  to  judgments  rendered  on  notice  by  publication.* 

iBtvloentory  Judgment. — When,  however,  the  judgment  by  default 
is  interlocutory  the  application  may  be  made  at  any  time  before 
the  entry  of  final  judgment.* 

e.  At  Subsequent  Term — ^i&  Ctaena. — ^After  the  term  of  rendi- 
tion the  jurisdiction  of  the  court  is  exhausted,  and  a  motion  to 
open  or  vacate  a  regular  judgment  by  default*  will  not  be  enter- 
tained.* 


Blair  T.  Russell,  i  Ind.  516;  Gullett  v. 
Housh,  5  Blackf.  (Ind.)  33. 

Mississippi. — Alabama,  etc.,  R.  Co. 
T^.  Holding,  69  Miss.  255 ;  Shirley  v. 
Conway,  44  Miss.  436 ;  Sagory  v.  Bay- 
less,  13  Smed.  &  M.  (Miss.)  155. 

Wisconsin. — R r.    R ,   20 

Wis.  331;  Spafford  v.  Janesville,  15 
Wis.  474. 

Judgment  mit  of  Term. — Where  judg- 
ment by  default  is  taken  out  of  term  it 
must  be  made  at  the  next  term  at 
which  the  motion  can  be  heard.  Frank- 
furth  V,  Anderson,  61  Wis.  108;  Egan 
V.  Sengpiel,  46  Wis.  703 ;  Jenkins  v, 
E^terly,  24  Wis.  340;  ^tna  L.  Ins. 
Co.  V.  Mccormick,  20  Wis.  265. 

Extent  of  Bnle. — **  This  rule  has  been 
strictly  enforced  in  all  cases  where  the 
motion  to  set  aside  the  judgment  is 
based  merely  upon  the  irregularity  in 
the  entry  thereof,  without  showing  any 
meritorious  defense  or  excuse  for  the 
default  on  the  part  of  the  moving 
party."  Frankfurth  v,  Anderson,  61 
Wis.  107. 

Ordmr  Vacating  Order. — The  court 
may  at  the  same  term  set  aside  an  or- 
der setting  aside  a  default  judgment 
and  allowing  the  defendant  to  answer. 
Kirby  v.  Gates,  71  Iowa  loo. 

Degree  of  IMligenoe  Beqnlred. — 
Where  the  motion  is  made  at  the  same 
term  at  which  the  judgment  by  default 
was  rendered,  it  is  sufficient  for  the 
defendant  to  show  ordinary  care  and 
diligence.  He  is  not  bound  to  show 
an  extraordinary  care.  Allen  v.  Hoflf- 
man,  12  IH.  App.  573. 

1.  Orr  V,  Howard,  5  111.  559. 

a,  Willson  V.  Cleaveland,  30  Cal. 
192 ;  Matthews  v.  Cook,  35  Mo.  289. 

A^lonmment  wttliout  Motion.  —  It 
was  said  in  Willson  v.  Cleaveland,  30 
Cal.  192,  that  a  motion  might  be  made 
to  set  aside  a  default  entered  by  the 
clerk  at  any  time  before  final  judg- 
ment is  rendered  in  the  action,  not- 
withstanding the  court  had  adjourned 
for  the  term  at  which  the  default  was 
entered. 


6  Encyc.  PI.  &  Pr.— 13 


8.  As  to  irregular  or  void  judgments, 
see  infra,  XVIII.  12.^.,  k. 

4.  California. — Shaw  v.  McGregor, 
8  Cal.  521 ;  Carpentier  v.  Hart,  5  Cal. 
406;  Suydam  v.  Pitcher,  4  Cal.  280; 
Robb  V.  Robb,  6  Cal.  22 ;  Baldwin  v. 
Kramer,  2  Cal.  582 ;  Casement  v.  Ring- 
gold, 28  Cal.  335. 

Florida. — Sedgwick  v,  Dawkins,  16 
Fla.  198;  Forcheimer  v,  Tarble,  23 
Fla.  99. 

Illinois. — Union  Hide,  etc.,  Co.  r. 
Woodley,  75  111.  435;  Maple  v.  Haver- 
hill, 37'  III.  App.  311 ;  Morgan  v. 
Hays,  I  111.126;  Knox  v.  Winsted  Sav. 
Bank,  57  111.  330;  Coursen  v.  Hixon, 
78  111.  339;  Schmidt  v.  Thomas,  33  111. 
App.  109;  Baldwin  v,  McClelland,  152 
111.  42;  Cook  V.  Wood,  24  111.  295; 
Messervey  v.  Beckwith,  41  111.  452; 
McKindley  v.  Buck,  43  III.  ^; 
Windett  v.  Hamilton,  52  111.  180;  Mason 
V.  McNamara,  57  111.  274;  Fix  v. 
Quinn,  75  111.  232  ;  Becker  v.  Sauter, 
89  111.  596;  Constantine  v.  Wells,  83 
111.  192." 

Missouri. — Brewer  v.  Donwiddie,  25 
Mo.  351;  Ashby  v.  Glasgow,  7  Mo. 
320;  Harbor  v.  Pacific  R.  Co.,  32  Mo. 

423- 

Montana. — Vantilburg  v.  Black,  3 
Mont.  469. 

North  Carolina. — Mabry  v.  Erwin, 
78  N.  Car.  45. 

Pennsylvania.  —  Philadelphia  v. 
Coulston,  118  Pa.  St.  5^5. 

OaUfoxnla. — ^^  Under  ^e  common  law 
a  court  could  amend,  modify,  or  vacate 
its  judgment  at  any  time  during  the 
term  at  which  it  was  rendered;  and 
this  power  could  be  exercised  of  its 
own  motion,  and  without  any  notice  to 
the  party  affected  thereby.  Having 
the  absolute  control  over  its  judgment 
during  the  term,  it  was  immaterial 
whether  the  party  had  notice  or  not. 
But  by  the  adjournment  of  the  term 
the  court  lost  all  control  over  its  judg- 
ments, unless  its  jurisdiction  was  pre- 
served by  some  motion  or  appropriate 
proceeding    within    the    term    upon 
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Bemedy  after  the  Term. — ^The  party  aggrieved  must  then  proceed 
in  equity  or  sue  out  a  writ  of  error.* 

Bule  Abrogated  by  Statutory  Limitations. — Where  the  statute  expressly 
defines  the  time  within  which  an  application  may  be  made,  the 
rule  is,  of  course,  abrogated,  and  the  application  may  be  made 
regardless  of  the  expiration  of  the  term.* 


which  the  hearing  might  be  continued 
to  a  point  after  the  adjournment  of 
the  term.  The  decision  upon  such 
motion  had  relation  to  the  time  within 
the  term  when  the  motion  was  made, 
and  operated  as  an  order  made  at  that 
time."  Under  section  473  of  the  Code 
Civ.  Pro.  Cal.,  **  the  period  of  time 
within  which  such  relief  might  be 
grant.'d  was  extended  to  *  not  exceed- 
ing six  months  after  the  adjournment 
of  the  term.*  Upon  the  adoption  of 
the  present  constitution  terms  of  court 
were  abolished,  and  at  the  first  session 
of  the  legislature  thereafter  section  ^173 
was  amended  in  its  present  form  tor 
the  purpose  of  adapting  it  to  the  pro- 
visions of  the  constitution.  The  legis- 
lature does  not  attempt  to  define  *a 
reasonable  time,'  as  that  would  depend 
upon  the  circumstances  of  each  case, 
but  by  declarjng  that  it  shall  in  no 
case  exceed  six  months  after  the  judg- 
ment was  taken,  it  has  precluded  the 
court  from  exercising  this  power  in 
any  case,  unless  the  application  there- 
for shall  be  made  within  six  months 
after  the  judgment  was  taken." 
Brackett  v,  Banegas,  99  Cal.  626. 

Leave  Beeerved  in  the  Judgment. — 
And  the  insertion,  by  the  trial  court,  of 
a  clause  in  the  judgment  authorizing 
the  party  against  whom  it  was  ren- 
dered to  move  to  set  it  aside  at  the  suc- 
ceeding term,  is  unauthorized  and  of 
no  effect.     Hill  v.  St.  Louis,  20  Mo. 

584. 

Florida. — In  Forcheimer  v.  Tarble, 
23  Fla.  99,  the  Supreme  Court  of 
Florida  approved  in  terms  the  case  of 
Myrick  v.  Merritt,  21  Fla.  799,  which 
denied  to  the  circuit  judge  the  power 
to  undo  or  alter  in  vacation,  under 
the  Act  of  1879  (c.  3121),  empowering 
the  circuit  judge  to  exercise  in  vaca- 
tion any  jurisdiction  or  power  he  could 
exercise  in  term  time,  the  final  dis- 
position made  of  a  cause  in  term  time. 

Bnle  in  Tennessee. — In  Tennessee  the 
rule  is  held  not  to  apply  to  actions  of 
ejectment,  and  judgments  by  default 
therein  may  be  set  aside  at  a  subse- 
quent term   although   no  statute  ex- 
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pressly  provides  therefor.  Cravins  v. 
Armour,  6  Yerg.  (Tenn.)  467;  Conn 
V.  Whiteside,  6  Humph.  (Tenn.)  47. 

In  Pennsylvania  the  trial  court  is 
held  by  virtue  of  its  equity  powers  to 
have  authority  to  open  a  judgment  by 
default  even  after  the  expiration  of  the 
term  at  which  it  is  rendered.  Com. 
V.  Howard,  11  W.  N.  C.  (Pa.)  81; 
Riegel  v.  Wilson,  60  Pa.  St.  388, 
where  the  court  said  :  **  Such  a  judg- 
ment ought  to  have  no  greater  force 
than  a  judgment  by  confession,  or  on 
warrant  of  attorney  by  nil  dicit^  or 
non  sum  informatus^  over  which  it 
has  never  been  pretended  that  the 
court  does  not  possess  full  power  after 
the  term.  It  might  be  productive  of 
the  most  monstrous  injustice  to  hold 
otherwise.  " 

1.  Dickerson  v.  Davis,  iii  Ind.  437; 
Casement  v,  Ringgold,  28  Cal.  335. 

3.  Irions  v.  Keystone  Mfg.  Co.,  61 
Iowa  408;  Whiteside  ii,  Logan,  7 
Mont.  373;  Cook  t;.  Moore,  100  N. 
Car.  295 ;  Ellington  v.  Wicker,  87  N. 
Car.  14. 

Beaaonable  Exoiue  for  Delay. — But  a 
delay  until  after  adjournment  of  the 
term  is  usually  presumptive  evidence 
of  laches,  and  a  good  excuse  must  be 
shown  for  the  delay  on  application 
either  to  open  the  default  or  to  vacate 
the  judgment.  National  Fertilizer  Co. 
V.  Hinson,  103  Ala.  532;  Roebling 
Sons  Co.  V,  Stevens  Electric  Co.,  93 
Ala.  39;  Mahoney  v,  Mahoney,  51 
Cal.  118. 

By  Stipulation. — Even  a  motion  made 
upon  a  stipulation  of  the  plaintiff  that 
the  judgment  by  default  might  be  set 
aside  must  be  made  within  a  reasona- 
ble time  thereafter.  Reese  v.  Ma- 
honey, 21  Cal.  305. 

Computation  of  Time. — Where  the 
statutory  time  within  which  to  file  a 
motion  to  vacate  expires  on  Sunday, 
the  motion  must  be  made  on  or  before 
the  preceding  day,  unless  Sunday  is 
expressly  excluded  by  the  statute  from 
the  computation.  State  v.  Sheehan, 
55  Mo.  App.  67. 

The   last  day   is   included   and  the 
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By  ConMt. — And  the  parties  to  the  judgment  by  default  are 
estopped  from  objecting  by  consenting  to  the  order  after  the 
term.* 

/.  In  Chancery. — See  article  Decrees,  vol.  5,  p.  102 1. 

g.  Where  Proceedings  Are  Irregular. — Where  the  pro- 
ceedings are  irregular  the  application  may  be  made  and  decided 
at  a  subsequent  term,  as  a  legal  right  of  the  defendant  is  infringed.* 

h.  Where  Judgment  Is  Void. — Where  the  judgment  by 
default  is  entirely  void  it  may  be  vacated  or  set  aside  at  any  time 
without  regard  to  statutory  limitations,^  and  even  on  the  court's 


first  excluded.     Reynolds  v,  Missouri, 
etc.,  R.  Co.,  64  Mo.  70. 

1.  Newman  v,  Newton,  14  Fed. 
Rep.  634;   Humphreyville  v.  Culver, 

73  111-  485. 

Effect  of  Continuance  of  Motion. — So 
the  continuance  to  a  succeeding  term 
of  a  motion  to  vacate  made  at  a  trial 
term  carries  with  it  jurisdiction  to  de- 
cide the  application  at  the  later  term. 
Hibbard  r.  Mueller,  86  111.  256;  Win- 
dett  V,  Hamilton,  52  111.  180;  Niles  v. 
Parks,  49  Ohio  St.  370 ;  Knox  County 
Bank  v.  Dotj,  9  Ohio  St.  508. 

A  court  cannot  continue  the  mo- 
tion to  the  succeeding  term  and  then 
decide  it  against  the  applicant  on  the 
ground  that  it  has  then  no  power  to 
entertain  it.  Johnston  v,  Princeton 
Bank  (W.  Va.  1895),  23  S.  E.  Rep.  517. 

a.  Harbor  x\  Pacific  R.  Co.,  32  Mo. 
423;  Downing  v.  Still,  43  Mo.  309; 
Branstetter  v.  Rives,  34  Mo.  318, 
where  the  judgment  was  rendered  out* 
of  time ;  Cowles  v.  Hayes,  69  N.  Car. 
406;  Keaton  v.  Bank's,  10  Jred.  (N. 
Car.)  381;  Monroe  r.  Whitted,  79  N. 
Car.  509;  Mabry  v.  Erwin,  78  N.  Car. 
46;  Roberts  v,  Allman,  106  N.  Car. 
391 :  Egan  v,  Sengpiel,  46  Wis.  703. 

Wltliln  Beaaonable  Time. — Where  the 
judgment  is  merely  irregular  the  ap- 
plication should  be  made  within  a  rea- 
sonable time.  Livingston  v.  Hicks,  i 
How.  Pr.  (N.  Y.  Supreme  Ct.)  22^. 

Long  unexplained  delay  will  deleat 
the  application  unless  the  irregularity 
is  of  such  a  nature  as  to  render  the 
judgment  void.  Harrison  v,  Har- 
grove, 109  N.  Car.  346. 

In  Wlsooniln  the  rule  obtains  that 
where  the  irregularities  in  practice  do 
not  make  the  judgment  by  default  void 
it  cannot  be  set  aside  after  the  expira- 
tion of  the  term  at  which  the  judgment 
was  rendered,  ^tna  L.  Ins.  Co.  v. 
McCormick,  20  Wis.  265;  Bonnell  v. 
Gray,  36  Wis.  581. 


After  BeTlral  of  Judgment. — A  motion 
to  strike  off  a  judgment  by  default  be- 
cause prematurely  entered  will  not  be 
entertained  where  the  judgment  has 
been  regularly  and  duly  revived. 
Harper  v.  Biles,  115  Pa.  St.  594. 

3.  California, — People  v.  Temple, 
103  Cal.  447;  People  v,  Greene,  74 
Cal.  400;  People  v.  Thomas,  loi  Cal. 
572;  Reinhart  v,  Lugo,  86  Cal.  395; 
Kreiss  v.  Hotaling,  96  Cal.  617 ;  Peo- 
ple V,  Harrison,  84  Cal.  608;  People 
V,  Mullan,  65  Cal.  396;  People  v. 
Pearson,  76  Cal.  400;  Norton  v.  Atchi- 
son, etc.,  R.  Co.,  97  Cal.  391. 

Florida, — Einstein  r.  Davidson,  35 
Fla.  342. 

Kansas,  —  Foreman  v.  Carter,  9 
Kan.  674. 

Mississippii — Alabama,  etc.,  R.  Co, 
V.  Boldinf ,  69  Miss.  255. 

New  Tork, — Simonson  v.  Blake,  20 
How.  Pr.  (N.  Y.  Supreme  Ct.)  4JB4; 
Simpson  v,  McKay,  3  Thomp.  &  C. 
(N.  Y.)  65;  Baldwin  v,  Kimmel,  16 
Abb.  Pr.  (N.  Y.  Super.  Ct.)  353; 
Hallett  r.  Righters,  13  How.  Pr.  (N. 
Y.  Supreme  Ct.)  43;  Titus  v.  Relyea, 
16  How.  Pr.  (N.  Y.  Supreme  Ct.)  371; 
Fiske  V,  Anderson,  33  Barb.  (N. 
Y.)  71. 

North  Carolina.— ^RobertB  v.  All- 
man,  106  N.  Car.  391. 

Pennsylvania. — Huddy  v.  Putt,  34 
Leg.  Int.  (Pa.)  196. 

Wisconsin. — Weatherbee  v,  Weath- 
erbee,  20  Wis.  499 ;  ^tna  L.  Ins.  Co.  v, 
McCormick,  20  Wis.  269. 

United  States. — Thomas  v.  Ameri- 
can Freehdld  Land,  etc.,  Co.,  47  Fed. 
Rep.  550. 

Deficiency  Judgment  in  Forecloture. — 
A  judgment  for  deficiency  in  an  ac- 
tion to  enforce  a  mortgage  entered 
upon  a  complaint  which  does  not  ask 
for  such  relief  is  void  and  may  be  set 
aside  after  the  expiration  of  the 
statute   of  limitations.     Simonson   v. 
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own  motion.*     The  question  of  laches  is  not  involved  on  such  an 


Blake,  20  How.  Pr.  (N.  Y.  Supreme 
Ct.)  484 

Unauthorised  Entry  by  Clerk. — Where 
a  judgment  by  default  has  been  entered 
by  the  clerk  without  authority  it  is 
void  and  may  be  collaterally  attacked, 
and  it  may  be  set  aside  at  any  time, 
without  regard  to  the  statute  limiting 
the  time  for  setting  asitlo  ordinary  de- 
faults. Wharton  7'.  Harlan,  68  Cal.  422. 

Four  Tears  after  Bntry. — An  order 
striking  off  a  void  judgment  by  de- 
fault four  years  after  its  entry  will  not 
be  reversed.  Clarion,  etc.,  R.  Co.  v, 
Hamilton,  127  Pa.  St.  i. 

Ten  Tears  after  Entry. — In  People  v. 
Pearson,  76  Cal.  400,  it  was  held  that 
a  judgment  void  because  of  defective 
service  by  publication  might  be  set 
aside  although  more  than  ten  years 
had  elapsed  since  its  entry. 

Twelve  Tears  after  Bntry. — In  People 
v.  Greene,  74  Cal.  400,  a  delay  of 
twelve  years  was  held  no  barrier  to 
granting  a  motion  to  set  aside  a  judg- 
ment by  default,  where  the  judgment 
roll  contained  no  affidavit  for  the  pub- 
lication of  the  summons,  order  of 
court  directing  it,  or  any  sufficient  affi- 
davit that  the  summons  was,  in  fact, 
published. 

InCallTomla  the  judgment  must  be 
void  on  its  face  to  sustain  a  motion 
made  beyond  the  time  limited  in  sec- 
tion 473  of  the  Code  Civ.  Pro.  Jacks  v, 
Baldez,  97  Cal.  92 ;  Moore  v.  Superior 
Ct.,  86  Cal.  495;  People  v,  Goodhue, 
80  Cal.  200;  Wallace  v.  Center,  67 
Cal.  133;  In  re  Hudson's  Estate,  63 
Cal.  454;  Dean  v.  Superior  Ct.,  63 
Cal.  473;  Wakelee  v.  Davis,  62  Cal. 
514;  Bell  V.  Thompson,  19  Cal.  706. 

A  judgment  by  default  is  void  on  its 
face  when  the  fact  is  made  apparent  by 
an  inspection  of  the  judgment  roll. 
Jacks  f^.  Baldez,  97  Cal.  92. 

Where  the  motion  is  made  after  the 
expiration  of  the  time  limited  in  the 
code,  section  473,  on  the  ground  that 
the  applicant  was  not  served  with  no- 
tice of  the  decision  of  the  court  over- 
ruling his  demurrer  and  granting  him 
time  to  answer,  the  judgment  roll  con- 
taining no  copy  of  the  notice  and  ap- 
pearing complete  in  all  its  parts,  the 
judgment  will  not  be  vacated.  Jacks 
V.  Baldez,  97  Cal.  91. 

**  The  mere  absence  from  the  roll  of 
a  paper — for  example,  the  return  of 
the  officer  showing  a  service   of  the 


summon*— cannot  invalidate  the  judg- 
ment when  the  judgment  itself  recites 
the  fact  that  the  defendant  was  duly 
served  with  process."  Whitney  -'. 
Dag'gett,  108  Cal.  232. 

Where  the  defect  is  not  apparent  on 
the  face  of  the  judgment  the  applica- 
tion must  be  made  within  a  reasonable 
time.  Norton  v.  Atchison,  etc.,  R. 
Co.,  97  Cal.  393;  People  v.  Temple, 
103  Cal.  447 ;  Jacks  v.  Baldez,  97  Cal.  92. 

What  is  a  reasonable  time,  in  a  case 
when  the  trial  court  had  no  jurisdic- 
tion of  the  person  of  the  defendant  de- 
faulting, must  be  determined  by  the 
circumstances  of  each  case,  without 
regard  to  the  time  limited  in  the  code. 
Norton  v.  Atchison,  etc.,  R.  Co.,  97 
Cal.  388;  Wolff  V.  Canadian  Pac.  R. 
Co.,  89  Cal.  332. 

Where  the  adverse  party  has  con- 
sented to  the  delay,  or  it  is  clear  that 
it  has  not  jeoparded  his  rights,  the 
full  six  months*  limit  is  not  unreason- 
able. Wolff  V,  Canadian  Pac.  R.  Co., 
89  Cal.  332;  Norton  v.  Atchison,  etc., 
R.  Co.,  97  Cal.  388.  Compare  People 
V.  Blake,  84  Caf.  611. 

Where  the  time  has  expired  resort 
must  be  had  to  an  action  and  all  parties 
interested  should  be  notified  and  have 
an  opportunity  to  be  heard.  People 
V,  Temple,  103  Cal.  447. 

1.  Ladd  r.  Mason,  10  Oregon  308; 
State  Bank  v.  Abbott,  20  Wis.  570; 
.Carter  v.  Rountree,  109  N.  Car.  29. 

In  California  it  has  been  held,  on 
the  other  hand,  that  a  court  has  no 
power  to  vacate  its  judgment,  even  for 
want  of  jurisdiction  over  the  person, 
after  the  expiration  of  the  term  at 
which  it  was  entered,  unless  its  juris- 
diction is  saved  by  some  motion  or 
proceeding  at  the  term,  except  in  the 
cases  provided  for  by  statute.  Peo- 
ple v.  Greene,  74  Cal.  400;  Bell  v, 
Thompson,  19  Cal.  707 ;  Baldwin  r. 
Kramer,  2  Cal.  582 ;  Robb  v,  Robb,  6 
Cal.  21. 

Remedy, — The  remedy  is  to  arrest 
all  process  issued  by  its  clerk  on  judg- 
ments which  are  void.  Bell  V.Thomp- 
son, 19  Cal.  707 ;  Chipman  v.  Bowman, 
14  Cal.  157;  Logan  v.  Hillegass,  16 
Cal.  200. 

Limitation  of  the  Rule. — But  the 
rule  applies  only  to  final  judgments 
and  not  to  proceedings  remaining  in 
fieri.  It  does  not  apply  to  an  order 
tor  a  partition,  or  for  a  sale  in  case  a 
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application,  nor  is  an  affidavit  of  merits  required.* 

i.  Under  Statutes  Limiting  the  Time — (i)  General  Rule. 
— Where  the  motion  to  open  or  vacate  a  default  is  grounded  on 
the  statute  it  will  not  be  entertained  after  the  expiration  of  the 
time  prescribed.*  Statutory  regulations  in  various  states  and  the 
judicial  construction  thereof,  and  the  practice  established  by  the 
decisions  of  the  courts  under  particular  circumstances,  will  be 
found  in  the  notes.' 


partition  cannot  be  made  without  great 
prejudice  to  the  owners.  Hastings 
V,  Cunningham,  35  Cal.  550. 

Code  Provisions, — And  now,  in  Cali- 
fornia^  terms  of  court  are  abolished  by 
the  code,  and  the  time  in  which  a  judg- 
ment not  void  on  its  face  may  be  set 
aside  is  controlled  by  section  473,  Code 
Civ.  Pro.     People  v.  Greene,  74  Cal. 

too;  Savings,  etc.,  Soc.  v.  Thorne,  67 
:al.  53;  Wharton  v.  Harlan,  68  Cal. 
422. 

1.  People  V,  Goodhue,  80  Cal.  200; 
Pico  V.  Carillo,  7  Cal.  30.  See  supra^ 
XVIII.  11.^.  (3)  Exceptions  to  theRulc, 

3.  California,  —  Wakelee  v,  Davis, 
62  Cal.  514;  Brackett  v,  Banegas,  99 
Cal.  623;  People  v.  Harrison,  84  Cal. 
608;  People  V,  Goodhue,  80  Cal.  200. 

Dakota, — Yerkes  v,  McHenry,  6 
Dakota  5. 

Ne'w  York.  —  Van  Benthuysen  v, 
Lyle,  8  How.  Pr.  (N.  Y.  Supreme  Ct.) 
312;  Feist  V,  Third  Ave.  R.  Co.,  13 
Misc.  Rep.  (N.  Y.  C.  PI.)  240;  Jex  v, 
Jacob,  7  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  453 ;  Bissell  v.  New  York 
Cent,  etc.,  R.  Co., 67  Barb.  (N.Y.)385. 

North  Carolina. — Roberts  v.  All- 
man,  106  N.  Car.  391. 

Texas, — Thomas  v,  Neel,  4  Tex. 
App.  Civ.  Cas.,  ^  291 ;  Foster  v,  Martin, 
20  Tex.  118. 

Wisconsin, — Knox  v.  CHflford,  41 
Wis.  458;  Butler  v.  Mitchell,  17 
Wis.  52. 

Presiunpaon  on  Appeal. — Where  the 
application  to  open  the  judgment  by 
default  and  notice  to  plaintiff  thereof 
are  omitted  in  the  record,  it  will  be 
presumed  that  they  were  made  in  time. 
Sperring  v.  Hudson,  37   Kan.  104. 

3.  In  CaUfomla  it  is  held  that  the  appli- 
cation must  be  made  within  the  statu- 
tory time,  although  the  "mistake, 
inadvertence,  surprise,  or  excusable 
neglect "  is  caused  by  the  fraud  of  the 
party  taking  the  judgment.  Dyerville 
Mf^.  Co.  V.  Heller,  102  Cal.  615; 
Wharton  v.  Harlan,  68  Cal.  422. 

A  Decree  of  the  Probate  Courts  dis- 


tributing the  estate  of  a  deceased  per- 
son, may  be  set  aside  upon  a  proper 
showing  of  mistake,  inadvertence,  sur- 
prise, orf/aud,  within  six  months  after 
its  entry.  De  Pedrorena  v,  Superior 
Ct.,  80  Cal.  144,  citing  Code  Civ. 
Pro.  California,  ^  1713;  In  re  Hud- 
son's Estate,  tr*  Cal.  454. 

In  Florida. — The  time  mentioned  in 
section  6,  c.  1938,  Laws  of  Florida, 
within  which  an  application  may  be 
made  to  the  court,  or  a  judge  thereof, 
to  set  aside  a  **  default  or  judgment 
for  want  of  an  appearance,  answer,  or 
plea,"  commences  to  run  from  the 
date  of  the  entry  of  the  default,  with- 
out regard  to  the  time  when  the  final 
judgment  based  thereon  may  be  en- 
tered. Burrows  v,  Mickler,  22  Fla.  577, 
holding  that  the  words  **  default  or 
judgment,''  used  in  the  last  proviso  of 
the  section  mentioned,  are  used  syn- 
onymously and  refer  to  interlocutory 
judgments. 

In  Iowa  a  motion  to  set  aside  ajudg- 
ment  by  default,  under  section  2871  of 
the  code,  must  be  made  at  the  time  at 
which  the  judgment  was  entered,  and 
must  be  accompanied  by  an  answer. 
Worth  V.  Wetmore,  87  Iowa  62. 

In  Kansas  a  judgment  irregularly 
obtained,  within  the  meaning  of  the 
third  subdivision  of  section  5OT  of  the 
Civil  Code,  or  a  void  judgment,  within 
the  meaning  of  the  last  clause  of  sec- 
tion 575,  may  be  corrected  or  vacated 
upon  a  motion  of  a  party  affected 
thereby,  upon  reasonable  notice  given 
to  the  adverse  party  or  his  attorney  of 
record  in  the  action  (see  Civil  Code 
Kan.,  ^§  535,  569) ;  and  it  is  not  neces- 
sary that  the  motion  should  be  filed  at 
the  same  term  at  which  the  irregular 
or  void  judgment  is  rendered,  but  it 
may  be  filed  at  any  time  within  three 
years  after  such  judgment  was  ren- 
dered, or  even  at  a  later  period  of 
time  if  the  judgment  should  be  con- 
sidered as  absolutely  void.  Newton 
First  Nat.  Bank  v,  Wm.  B.  Grimes 
Dry  Goods  Co.,  45  Kan.  510. 
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(2)  Decision  Made  after  Time  Limited. — Where   the   apph'ca- 
tion  to  open  or  vacate  a  default  is  seasonably  made,  a  decision 


On  Service  by  Publication. — Under 
section  77  of  the  code,  which  provides 
that  "  a  party  against  whom  a  judg- 
ment or  order  has  been  rendered,  with- 
out other  service  than  by  publication 
in  a  newspaper,  may  at  any  time  with- 
in three  years  after  the  date  of  the 
judgment  or  order  have  the  same 
opened  and  be  let  in  to  defend," 
three  things  are  required :  First,  that 
the  applicant  give  notice;  second, 
that  he  file  a  full  answer,  and  if  re- 
tjuired  by  the  court,  pay  all  costs ;  and 
third,  that  he  make  it  appear  to  the 
satisfaction  of  the  court,  by  affidavit, 
that  during  the  pendency  of  the  action 
he  had  no  actual  notice  Uiereof  in  time 
to  appear  in  court  and  make  his  de- 
fense. The  authority  vested  in  the 
court  is  not  discretionary  where  the 
appellant  complies  with  the  code  pro- 
visions. The  appellate  court  will  ex- 
amine the  affidavit  to  see  whether 
it  is  such  as  ought  to  have  satisfied  th^ 
trial  court,  and  if  it  ought,  will  hold 
it  sufficient.  Albright  v,  Warkentin, 
31  Kan.  442. 

In  Louisiana  the  defendant  has  a 
right  to  move  to  set  aside  the  judgment 
by  default  and  to  file  an  answer,  until 
final  judgment  in  confirmation  thereof 
has  been  entered  on  the  minutes  of  the 
court.  Seddan  v.  Templeton,  7  La. 
Ann.  126;  Magee  v.  Dunbar,  10  La.  550. 

And  even  after  the  plaintiff  has 
moved  to  confirm  a  judgment  by  de- 
fault, the  defendant  should  be  allowed 
to  plead  his  answer  where  it  produces 
no  delay  in  trying  the  cause.  Verret 
V.  Belanger,  6  La.  Ann.  109. 

In  lUunaohnBettB,  where  the  owners 
of  the  land,  though  named  in  the  peti- 
tion to  enforce  a  mechanic's  lien  as 
required  by  the  Gen.  Stat.,  c.  150,  ^^  5, 
II,  were  not  served  with  notice  be- 
fore it  was  entered,  the  court  was 
authorized,  by  section  16,  to  order 
further  notice  to  them  at  any  time 
while  the  suit  was  pending.  In  such 
a  case  the  court  may,  in  its  discretion, 
order  a  judgment  by  default,  entered 
upon  such  petition  by  the  clerk  under 
a  general  order  and  without  special 
directions,  to  be  stricken  off  at  a  sub- 
sequent term  of  the  court  as  having 
been  entered  by  mistake,  the  case  to 
be  brought  forward,  and  other  persons 
interested  in  the  petition  summoned 
in.     Lucy  V.  Dowling,  114  Mass.  92. 


In  tiunnesota,  a  defendant  upon 
whom  the  summons  was  served  by 
publication  and  not  personally,  and 
against  whom  judgment  by  default  is 
entered,  may  apply  to  be  relieved 
from  it,  and  for  leave  to  answer  under 
Gen.  Stat.  1878,  c.  66,  ^  125,  within 
one  year  after  notice  of  the  entry  of 
judgment.  Lord  v,  Hawkins,  39 
Minn.  73. 

In  Mlssonri,  under  the  statute  pro- 
viding for  setting  aside  an  inter- 
locutory judgment  by  default,  the 
motion  must  be  made  before  the  entry 
of  final  judgment.  Rev.  Stat.  Mo. 
1889,  ^  2210;  Burnes  v.  Burnes,  61  Mo. 
App.  617;  Matthews  v.  Cook,  35  Mo. 
286. 

Section  2217,  Rev.  Stat.  Mo.  1889, 
provides  that  when  an  interlocutory 
judgment  shall  be  made  and  final 
judgment  entered  thereon  against  any 
defendant  who  shall  not  have  been 
summoned  as  required  by  chapter  33, 
or  who  shall  not  have  appeared  to  the 
suit,  such  final  judgment  may  be  set 
aside  if  the  defendant  appear  within 
the  time  therein  specified,  and  by 
petition  for  review  show  good  cause 
for  setting  aside  such  judgment.  It  is 
further  provided  in  section  2220  that 
no  such  judgment  shall  be  set  aside 
unless  the  petition  for  review  shall 
state  the  existence  of  the  facts  set  forth 
in  section  2217,  above  cited,  and  that 
the  petition  of  the  plaintiff,  upon  which 
the  judgment  complained  of  was 
obtained,  is  untrue  in  some  material 
matter,  setting  it  forth,  or  that  he  has, 
and  had  then,  a  good  defense  thereto, 
setting  such  defense  forth,  or  both. 
Where  the  motion  does  not  set  forth 
such  facts  it  is  insufficient.  Burnes 
V.  Burnes,  61  Mo.  App.  612. 

m  Nebraika  it  is  held  that  the  Dis- 
trict Court  has  no  authority  to  set 
aside,  vacate,  or  modify  any  judgment 
rendered  by  it  after  the  expiration  of 
the  term  at  which  it  was  rendered, 
"except  for  the  causes  and  in  the 
manner  prescribed  by  the  statute,  and 
except  in  the  exercise  of  its  general 
equity  jurisdiction."  Ganzer?;.  Schiff- 
bauer,  40  Neb.  637 ;  Smith  v.  Pinney, 
2  Neb.  139. 

The  petition  must  show  a  case  within 
the  statute.  Ganzer  v.  Schiffbauer,  40 
Neb.  637. 

In  New  York,  as  the  power  to  relieve 
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of  the  court  thereon  is  not  void  because  made  after  the  expiration 
of  the  time  limited  by  statute.* 

record.  Feist  v.  Third  Ave.  R.  Co., 
13  Misc.  Rep.  (N.  Y.  C.  PI.)  240. 

In  Ejectment  Cases  the  court  may, 
within  live  years  after  the  judgment  roll 
is  filed,  vacate  and  grant  a  new  trial  at 
discretion,  upon  the  application  of  the 
defendant  or  his  heir,  devisee,  or  as- 
signee, and  upon  payment  of  all  costs 
and  damages  awarded  to  the  plaintiff. 
New  York  Code  Civ.  Pro.,  ^  1526; 
Sheridan  v.  Linden,  21  Abb.  L.  J.\N. 
Y.)  475;  Lang  v,  Ropke,  i  Duer  (N. 
Y.)  701 ;  Christie  v,  Bloomingdale,  18 
How.  Pr.  (N.  Y.  Supreme  Ct.)  I3. 

The  statute  does  not  apply  to  eject- 
ment for  nonpayment  of  rent.  Christie 
V.  Bloomingdale,  18  How.  Pr.  (N.  Y. 
Supreme  Ct.)  12. 

In  West  Virginia  a  motion  to  correct 
a  decree  rendered  by  default,  under 
section  5,  c.  134,  of  the  code,  is  barred 
in  five  years  from  the  date  of  the  de- 
cree.    Dick  V.  Robinson,  19  W.  Va. 

J59- 

In  WisconBin  it  is  held  that  where  an 
attorney  employed  by  a  party  ceases 
to  be  his  attorney  before  receiving  no- 
tice of  a  judgment  against  him,  such 
party  may  move  for  relief,  under  sec- 
tion 38,  c.  125,  Rev.  Stat.  1858,  at  any 
time  within  a  year  after  he  himself 
has  such  notice.  Robbins  v,  Kountz, 
44  Wis.  558. 

In  England  an  application  for  exten- 
sion of  time,  by  a  party  who  desires  to 
apply  to  set  aside  a  judgment  made 
against  him  by  default,  may  be  made 
at  the  time  when  he  makes  the  appli- 
cation to  set  aside  the  judgment,  if  the 
action  is  still  pending.  Bradshaw  v, 
Warlow,  32  Ch.  Div.  403. 

1.  Wolff  V.  Canadian  Pac.  R.  Co., 
89  Cal.  339;  Conklin  v,  Johnson,  34 
Iowa  266. 

Contra  in  Wisconsin. — But  in  Wis- 
consin it  is  held  that  the  statutory 
power  must  be  exercised  within  the 
time  named  in  the  statute.  McKnight 
V.  Livingston,  46  Wis.  356;  Knox  i;. 
Clifford,  41  Wis.  458;  Whitney  v, 
Karner,  44  Wis.  563.  Accordingly,  it  is 
not  sufficient  to  make  the  motion  with- 
in the  year.  It  must  also  be  decided 
before  the  expiration  of  that  time. 
McKnight  v.  Livingston,  46  Wis.  356. 

A(Uoamment.  —  Where  the  applica- 
tion is  made  within  the  statutory 
period,  an  adjournment  to  a  period 
subsequent  to  its  expiration  does  not 


a  party  in  default  is  deemed  inherent, 
the  whole  power  is  construed  not  to  be 
exhausted  by  statute.  Vandenburgh 
V,  New  York  (Super.  Ct),5  N.  Y. 
Supp.  664;  Hatch  v.  Central  Nat. 
Bank,  78  N.  Y.  487;  Parish  v.  Austin, 
25  Hun  (N.  Y.)  430;  Allen  v.  Ackley, 
4  How.  Pr.  (N.  Y.  Supreme  Ct.)  5. 

Accordincrly,  it  is  held  that  the 
power  of  the  court  to  relieve  from 
judgments  taken  through  **  mistake, 
inadvertence,  surprise,  or  excusable 
neglect"  is  not  limited  by  section  724 
of  the  Code  Civ.  Pro.,  authorizing 
this  to  be  done  **  at  any  time  within 
one  year  after  notice,"  but  in  the  exer- 
cise of  its  control  over  its  judgments 
it  may  open  them  upon  the  application 
of  any  one  for  sufficient  reason,  in  the 
furtherance  of  justice.  Ladd  v.  Ste- 
venson, 112  N.  Y.  326;  Kiefer  v. 
Grand  Trunk  R.  Co.  (Supreme  Ct.), 
28  N .  Y.  St.  Rep.  474;  Ladd  v.  Steven- 
son, 112  N.  Y.  325,  quoting  Hatch  v. 
Central  Nat.  Bank,  78  N.  Y.  490. 

**  In  Hatch  v.  Central  Nat.  Bank,  78 
N.  Y.  487,  the  Court  of  Appeals  held 
that  it  is  within  the  discretion  of  the 
court  in  which  a  judgment  is  entered 
to  vacate  the  judgment  at  the  request 
of  the  plaintiff,  although  the  order  to 
vacate  the  judgment  was  not  made 
until  more  than  a  year  after  the  judg- 
ment had  been  satisfied.  The  judgment 
was  satisfied  August  7,  1876.  The 
order  granting  the  motion  to  vacate 
the  judgment  was  made  February  5, 
1879.  *  The  power  to  amend,*  said  the 
Court  of  Appeals,  *is  an  inherent 
power,  and  not  limited  in  matters  of 
substance  by  the  sections  of  the  code 
(section  174  of  old  code,  section  724 
of  new  code),  while  section  723  seems 
to  authorize  its  exercise  in  the  further- 
ance of  justice.'  In  Parish  v.  Austin, 
25  Hun  (N.  Y.)  430,  the  Supreme 
Court  in  tlie  first  department  set 
aside  a  judgment  sixteen  years  after  its 
entry.  These  cases  show  that  a  court 
has  power  to  set  aside  a  judgment, 
although  more  than  one  year  has 
passed  since  the  entry  of  the  judg- 
ment." Vandenburgh  v.  New  York 
(Super.  Ct.),  5  N.  Y.  Supp.  665. 

The  justice  of  a  district  court  has 
no  power  to  open  a  default  after  the 
lapse  of  twenty  days  from  the  entry 
of  the  judgment,  as  section  724,  Code 
Civ.  Pro.,   applies  only  to  courts  of 
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(3)  WAen  Statute  Begins  to  Run. — Under  code  procedure  the 
time  limited  by  statute  begins  to  run  from  the  time  when  the  party 
in  default  has  actual  notice  of  the  entry  of  the  judgment  by 
default.! 

13.  Decision  on  Motion  Lies  in  Discretion — a.  In  General. — 
The  applicant  who  has  allowed  a  default  and  judgment  thereon 
to  be  taken  against  him  has  no  legal  right  to  a  trial  of  his  case. 
His  application  is  addressed  to  the  favor  of  the  court.* 

b.  Motion  to  Open  Default — (i)  In  General, — ^The  deci. 
sion  of  the  court  upon  a  motion  to  open  a  default  and  allow  a 
defense  ordinarily  rests  in  discretion,*  whether   the   motion  be 


avoid  it.  Albright  v.  Warkentin,  31 
Kan.  442. 

1.  Wielandx'.Shillock,  23Minn.  227; 
Lord  V.  Hawkins,  39  Minn.  73;  O'Neil 
V.  Hoover,  17  N.  Y.  Wkly.  Dig.  354; 
Bissell  V,  New  York  Cent.,  etc.,  K. 
Co.,  67  Barb.  (N.  Y.)  385. 

In  New  York  the  notice,  in  order  to 
limit  the  time  to  make  the  motion, 
must  be  written,  not  oral.  Bissell  v. 
New  York  Cent.,  etc.,  R.  Co., 67  Barb. 
(N.  Y.)  385. 

Entry  of  Judgment,  Not  Default. — 
Where  a  statute  provides  that  a  de- 
fendant in  default  may  have  a  time 
from  the  date  of  the  judgment  upon 
a  default  within  which  to  move  for 
a  new  trial,  the  statute  begins  to 
run  only  from  the  entry  of  a  judg- 
ment, not  from  the  entry  of  a  default. 
Walker  v.  Cameron,  78  Iowa  315. 

In  North  Carolina  the  personal  ser- 
vice of  summons  upon  the  defend- 
ant to  a  judgment  by  default  operates 
as  a  constructive  notice  of  its  rendi- 
tion, and  his  motion  to  set  it  aside  on 
the  ground  of  excusable  negligence 
must  be  made  within  a  year  thereafter. 
McLean  v.  McLean,  8(4  N.  Car.  366; 
Askew  V.  Capehart,  79  N.  Car.  17; 
McDaniel  v,  Watkins,  76  N.  Car.  399. 

But  where  the  service  of  summons 
is  constructive,  he  may  make  his  motion 
at  any  time  within  one  year  after  he  is 
given  actual  notice  of  its  rendition. 
McLean  v»  McLean,  84  N.  Car.  366. 

3.  Handamns. — Accordingly,  a  man- 
damus to  compel  a  circuit  judge  to  set 
aside  an  order  denying  a  defendant's 
motion  to  set  aside  his  default  in  not 
pleading,  will  not  lie;  not,  at  least, 
where  he  had  failed  to  comply  with 
the  rules  by  filing  an  affidavit  of  merits, 
pleading  issuably,  and  tendering  the 
costs  of  the  default.  Walsh  v,  Wayne 
Circuit  Judge,  76  Mich.  470. 

8.  Alabama. — Allen  i;.  La throp- Hat- 


ton  Lumber  Co.,  90  Ala.  490;  Acre  v. 
Ross,  3  Stew.  (Ala.)  288;  Dunlap  v. 
Horton,  49  Ala.  412;  Bagby  v.  Chand- 
ler, 8  Ala.  230. 

California — Woodward  v.  Backus, 
20  Caf.  137;  Bailey  v,  Taaffe,  29  Cal. 
424;  Dougherty  r.  Nevada  Bank,  68 
Cal.  277;  Roland  v.  Kreyenhagen,  18 
Cal.  455;  Chamberlin  v,  Del  Norte 
County,  77  Cal.  151 ;  Ward  v.  Clay,  82 
Cal.  509;  Buell  v.  Emerich,  85  Cal. 
117;  Haight  V.  Green,  19  Cal.  113; 
Mulholland  v.  Heyman,  19  Cal.  605; 
Garner  v.  Erlanger,  86  Cal.  62  ;  Wolff 
V.  Canadian  Pac.  R.  Co.,  89  Cal. 
337  i  Williamson  v.  Cummings  Rock 
Drill  Co.,  95  Cal.  652;  Barrett  v, 
Graham,  19  Cal.  632 ;  People  v.  O'Con- 
nell,  23  Cal.  281 ;  Watson  v.  San 
Francisco,  etc.,  R.  Co.,  41  Cal.  17; 
Howe  V,  independence  Consol.  Gold, 
etc.,  Min.  Co.,  29  Cal.  73;  Coleman 
V.  Rankin,  37  Cal.  247;  Malone  v.  Big 
Flat  Gravel  Min.  Co.,  93  Cal.  384; 
People  V.  Frisbie,  26  Cal.  135;  People 
V,  Lafarge,3  Cal.  130;  Sweet  v.  Bur- 
dett,  40  Cal.  99;  Hitchcock  v.  McEl- 
rath,  69  Cal.  634;  Cameron  v.  Carroll, 
67  Cal.  500;  Davis  r.  Rock  Creek,  etc., 
Co.,  55  Cai.  359;  Burns  v.  Scooffy,  98 
Cal.  271 ;  Dodge  v.  Ridenour,  62  Cal. 
263 ;  Pennie  v.  Visher,  94  Cal.  325. 

Florida. — Baars  v.  Gordon,  21 
Fla.  25. 

Georgia. — Silver  t;.  Hull  (Ga.  1895), 
22  S.  E.  Rep.  578;  Exchange  Bank  v. 
Elkan,  72  Ga.  197. 

Illinois. — Herrington  v.  Stevens,  26 
111.  298;  Gillet  V.  Stone,  2  111.  543; 
Messerv^ey  v.  Beckwith,  41  111.  452; 
Cook  V.  Wood,  24  111.  295 ;  Garner  v. 
Crenshaw,  2  111.  143;  Dunlap  v.  Greg- 
ory, 14  111.  App.  6oi;  Bowman  v. 
Wood,  41  111.  203. 

Indiana.  —  Cooper  v.  Johnson,  26 
Ind.  247;  Packer  v.  Burt,  51  Ind. 
588. 
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made  before  *  or  after  the  entry  of  judgment.* 

(2)  Discretion  Liberally  Exercised. — The  discretion  ought  to 
be  exercised  so  as  to  bring  about  a  judgment  on  the  merits  of 
the  case,*  unless  the  defendant  has  been  guilty  of  inexcusable 


Michieran.  —  People     v,     Saginaw 
Circuit  Judge,  39  Mich.  123. 
Minnesota, — Weymouth   v,  Gregg, 

40  Minn.  45 ;   Bridgman    v,  Dambly, 

41  Minn.  526;  Merritt  v.  Putnam,  7 
Minn.  493;  Whitcomb  v,  Shafer,  11 
Minn.  232. 

Missonri. — Hope  v.  Blair,  105  Mo. 
85;  Adams  v.  Cowles,  95  Mo.  507; 
Brown  v.  Woody,  64  Mo.  548;  Higgins 
V.  Peltzer,  49  Mo.  155. 

Montana, — Haggin  t'.  Lorentz,  13 
Mont.  406. 

New  r^r>t.— Martin  v,  Gould,  41  N. 
Y.  Super.  Ct.  544;  Clark  v.  Lyon,  2 
Hilt.  (N.  Y.)9i;  Lynde  v.  Verity,  i 
Code  Rep.  (N.  Y.)  97;  Ramsey  v. 
Gould,  4  Lans.  (N.  Y.  )  476;  Millard 
r.  Van  Ranst,  17  Abb.  Pr.  (N.  Y.  Su- 
preme  Ct.)  319,  note ;  Churchill  v.  Mal- 
lison,  2  Hilt.  (N.Y.)  70;  Mead  v.  Mead, 
2E.  D.  Smith  (N.Y.)  223 ;  Sherman  t;. 
Felt,  2  N.  Y.  186;  Mann  v.  Provost,  3 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  446; 
Selover  v,  Forbes,  22  How.  Pr.  (N.  Y. 
Supreme  Ct.)  477 ;  Mead  v,  Darragh, 
I  Hilt.  (N.  Y.)  395;  Randall  v.  United 
L.,  etc.,  Ins.  Assoc.  (Super.  Ct.), 
39  N.  Y.  St.  Rep.  155;  Delancey  v, 
Brownell,  4  Johns.  (N.  Y.)  139; 
Cooper  -v.  Findley,  53  N.  Y.  Super. 
Ct.  524 ;  Parish  v,  Corlies,  i  Daly  (N. 
Y.)  274;  Rosenthal  v.  Payne  (C.  PI.), 
19  N.  V.  St.  Rep  802 ;  Vanderbilt  v, 
Schreyer,  81  N.  Y.  646;  Dinsmore  v. 
Adams,  5  Hun  (N.  V.)  149;  Ailing 
V.  Fahy,  70  N.  Y.  571 ;  Mather  v.  Car- 
rol (Supreme  Ct.),  14  N.  Y.  St.  Rep. 

469. 

Pennsylvania. — King  v.  Brooks,  72 
Pa.  St.  363;  Fisher  v.  King,  31  W.  N. 
C.  (Pa.)  515;  Com.  V.  Howard,  11  W. 
N.  C.  (Pa.)  81;  Riegel  v,  Wilson,  60 
Pa.  St.  388;  Hill  V,  Irwin,  32  Pa.  St. 

314. 

Washington. — Livesley  v,  O'Brien, 
6  Wash.  «;53. 

"Sonnd"  Discretion.— **  The  discre- 
tion intended,  however,  is  not  a  capri- 
cious or  arbitrary  discretion,  but  an 
impartial  discretion,  guided  and  con- 
trolled in  its  exercise  by  fixed  legal 
principles.  It  is  not  a  mental  discre- 
tion, to  be  exercised  ex  gratia^  but  a 
legal  discretion,  to  be  exercised  in 
conformity  with  the  spirit  of  the  law. 


and  in  a  manner  to  subserve  and  not 
to  impede  or  defeat  the  ends  of  substan- 
tial justice.  In  a  plain  case,  this  dis- 
cretion has  no  office  to  perform,  and 
its  exercise  is  limited  to  doubtful 
cases,  where  an  impartial  mind  hesi- 
tates. If  it  be  doubted  whether  the 
excuse  offered  is  sufficient  or  not,  or 
whether  the  defense  set  up  is  with  or 
without  merit  in  foro  legis^  when  ex- 
amined under  those  rules  of  law  by 
which  judges  are  guided  to  a  conclu- 
sion, the  judgment  of  the  court  below 
will  not  be  disturbed.  If,  on  the  con- 
trary, we  are  satisfied  beyond  a  rea- 
sonable doubt  that  the  court  below  has 
come  to  an  erroneous  conclusion,  the 
party  complaining  of  the  error  is  as 
much  entitled  to  a  reversal  in  a  case 
like  the  present  as  in  any  other.*' 
Bailey  v.  Taaffe,  29  Cal.  424. 

After  Bernand. — A  trial  court  may  at 
discretion  open  a  default  for  want  of  a 
plea  after  a  reversal  of  the  cause  on 
appeal  or  error,  and  a  remand  thereof 
for  further  proceedings.  Waterson  v. 
Seat,  10  Fla.  326. 

1.  Quinnf.Case,  2Hilt.  (N.Y.)467. 

2.  Sharp  v.  New  York,  31  Barb. 
(N.  Y.)  578. 

8.  Pearson  v.  Drobaz  Fishing  Co., 
99  Cal.  425. 

A  Simple  Deftmlt  will  usually  be 
opened  upon  good  excuse  and  a  good 
defense  shown.  Clark  v.  Lyon,  2 
Hilt.  (N.  Y.)  91 ;  Kinderhook  Bank 
V,  GiflTord,  40  Barb.  (N.  Y.)  659;  Tul- 
lis  V.  Scott,  38  Tex.  537;  Macomber  v. 
New  York,  17  Abb.  Pr.  (N.  Y.  Su- 
per. Ct.)  37;  Quinn  v.  Case,  2  Hilt. 
(N.  Y.)467;  Excise  Com'rs  v.  Hol- 
lister,  2  Hilt.  (N.  Y.)  588;  Huart  v. 
Goyeneche,  56  Cal.  429. 

It  was  said  in  Grady  v.  Donahoo« 
108  Cal.  211,  quoting  with  approval 
Watson  V.  San  Francisco,  etc.,  R.  Co., 
41  Cal.  17  :  **  The  exercise  of  the  mere 
discretion  of  the  court  ought  to  tend, 
in  a  reasonable  degree,  at  least,  to 
bring  about  a  judgment  on  the  very 
merits  of  the  case;  and,  when  the  cir- 
cumstances are  such  as  to  lead  the 
court  to  hesitate  upon  the  motion  to 
open  the  default,  it  is  better,  as  a  gen- 
eral rule,  that  the  doubt  should  be  re- 
solved in  favor  of  the  application." 
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neglect,*  or  it  would  be  unjust  to  the  plaintiff  to  grant  the  motion  * 
or  the  plaintiff  has  lost  an  opportunity  of  trial,  in  which  cases 
the  application  should  be  denied.* 

In  DoubtfW  Caiee. — Where  the  case  presented  is  doubtful,  the  appli- 
cation should  be  decided  in  favor  of  the  party  in  default.* 

(3)  Affecting  Coparty  Only, — The  default  will  not  be  opened 
for  reasons  affecting  a  coparty  only  who. does  not  join  in  the 
application.* 

(4)  Special  Proceedings  and  Orders  after  Judgment. — The  rule 
that  courts  have  discretionary  power  to  excuse  defaults  applies  to 
defaults  taken  in  special  proceedings*  and  to  orders  taken  in  the 
case  after  judgment  as  for  contempt.'' 

c.  Motion  to  Vacate  Default — (i)  General  Rule. — Where 
the  motion  is  to  set  aside  or  vacate  a  default  or  judgment  thereon 
the  same  principle  applies  as  in  motions  to  open  the  default,®  and 


Inadvertent  Default. — Where  a  de- 
fault has  been  inadvertently  permitted 
by  a  defendant  having  a  substantial 
defense,  the  court  should  exercise  its 
discretion  most  liberally  in  granting 
the  application.  Hitchcock  %\  Mc- 
Elrath,  69  Cal.  634. 

Defense  Not  Passed  On. — Where  it  is 
apparent  that  the  default  was  suffered 
through  mistake  and  the  defendant 
has  not  been  guilty  of  laches,  the 
court  is  not  required  to  pass  upon  the 
validity  of  the  defense,  unless  it  is 
clearly  frivolous.  Benedict  v,  Amou'x, 
85Hun(N.Y.)283.  See j«/ra,  XVIII. 
11.^.  8(«). 

1.  Pearson  v.  Drobaz  Fishing  Co., 
99  Cal.  425. 

In  Parrott  v.  Den,  34  Cal.  79,  it  was 
said:  **  Every  consideration  of  expe- 
diency and  justice  is  opposed  to  the 
opening  up  of  cases  in  which  judg- 
ment by  default  has  been  entered, 
unless  it  be  made  to  appear  prima 
facie  that  the  judgment  as  it  stands  is 
unjust." 

2.  Graham  v.  Pinckney,  7  Robt. 
(N.  Y.)  147. 

8.   I  Tidd's  Pr.  567. 

4.  Wolff  V.  Canadian  Pac.  R.  Co., 
89  Cal.  337 ;  Watson  v.  San  Francisco, 
etc.,  R.  Co.,  41  Cal.  17;  Cameron  v. 
Carroll,  67  Cal.  500;  Lodtman  v, 
Schluter,  71  Cal.  94. 

5.  Chapman  v.  Lemon,  11  How.  Pr. 
(N.  Y.  Supreme  Ct.)  235. 

«.  In  Matter  of  New  York,  etc.,  R. 
Co.,  93  N.  Y.  385;  In  Matter  of  New 
York  Cent.,  etc.,  R.  Co.,  64  N.  Y.  60. 

Condenm&tlon  Proceedings. — Where, 
upon  a  hearing  before  commissioners 
appointed  to  appraise  the  damages  in 


proceedings  to  condemn  lands  for  rail- 
road purposes,  the  owner  makes  de- 
fault, the  Supreme  Court,  on  motion  to 
confirm  the  report  of  the  commission- 
ers, has  power,  the  default  being  ex- 
cused, to  open  it,  set  aside  the  report, 
and  order  a  new  hearing.  In  Matter 
of  New  York,  etc.,  R.  Co., 93  N.Y.  385. 
An  Inquest  In  Damages  taken  by  de- 
fault may  be  set  aside  at  discretion, 
on  a  showing  by  the  defendant  of  a 
good  defense.  Philips  v.  Blagge,  3 
Johns.  (N.  Y.)  141;  Fink  t».  Bryden, 
jjohns.  (N.  Y.)  244;  Finkv.Bryden,3 
Johns.  (N.  Y.)  245;  Briggs  v,  Briggs, 
3  Johns.  (N.  Y.)  449. 

7.  Klein  v.  Wegman,  74  Hun  (N. 
Y.)  I. 

8.  Hakes  v,  Shupe,  27  Iowa  467; 
Harrison  v,  Kramer,  3  Iowa  543; 
Jackson  v.  Union  Bank,  6  Har.  &  J. 
(Md.)  151,  note;  Munnikuyson  v. 
Dorsett,  2  Har.  &  G.  (Md.)  378; 
Klinefelter  V.  Carey,  3 Gill.  &  J.  (Md.) 
349;  Reagan  v.  Madden,  17  Minn.  403. 

Before  Entry  of  Judgment. — The  trial 
court  is  under  no  compulsion  to  set 
aside  a  default  although  the  applica- 
tion is  made  before  the  judgment  is 
entered  thereon.  Sang  v.  Lee,  20  Neb, 
674;  Hale  V,  Bender,  13  Neb.  66. 

Negllgenoe  of  Defendant. — Where  a 
case,  apparently  in  default,  was  regu- 
larly called  for  trial,  and  the  defendant 
stated  in  effect  that  he  thought  he  had 
filed  a  plea,  but  after  search  he  was  un- 
able to  find  it,  and  did  not  move  to  es- 
tablish a  copy  or  ask  leave  to  file  another 
plea  in  lieu  of  the  alleged  original,  and 
thereupon  a  judgment  by  default  was 
rendered  against  him  in  the  presence 
and  hearing  of  himself  and  his  counsel. 
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an  order  granting  or  denying  the  motion  is  ordinarily  discretion- 
ary.*    And  a  decision  on  conflicting  affidavits  raising  questions  of 


and  without  objection  from  either,  it 
was  held  an  improper  exercise  of  dis- 
cretion to  set  aside  the  judgment  and 
reinstate  the  case.  Griffin  v.  Brewer, 
96  Ga.  75a 

1.  Illinois. — Harmison  v.  Clark,  2 
111.  131 ;  Wallace  v,  Jerome,  2  111.  524; 
Gillet  V.  Stone,  2  111.  539;  Buckmaster 
V.  Drake,  10  111.  321 ;  Woodruff  r. 
Tjler,  10  111.  457 ;  Greenleaf  v.  Roe, 
17  111.  474;  Rich  V.  Hathaway,  18  111. 
548;  Chicago  V,  Adams,  24  111.  492; 
Chicago  V,  Rosenfeld,  24  111.  495; 
U.  S.  Express  Co.  v.  Bedbury,  34  111. 
459;  Bowman  v.  Wood,  41  111.  203; 
C5ox  V.  Brackett,  41  111.  222 ;  Bell  v. 
Nims,  51  111.  171 ;  Scales  v.  Labar,  51 
111.  232 ;  Hovey  v.  Middleton,  56  111. 
468;  Bowman  v.  Bowman,  64  111.  75; 
Fergus  v.  Garden  City  Planing  Mill, 
etc.,  Mfg.  Co.,  71  111.  51 ;  Grosvenor 
V.  Doyle,  50  111.  App.  47;  Boyle  v. 
Levi,  73  111.  175 ;  Thielmann  v.  Burg, 
73  111.  293;  Union  Hide,  etc.,  Co.  v. 
Woodley,  75  111.  435;  Constantine  v. 
Wells,  83  111.  192;  Hitchcock  v.  Her- 
zer,  90  111.  543 ;  Gallagher  v.  People, 
91  111.  590;  Andrews  r.  Campbell,  94 
111.  577;  Palmer  v.  Harris,  98  111.  507; 
Wauph  V.  Suter,  3  111.  App.  271; 
Bridges  V,  Stephenson,  10  111.  App. 
369;  Board  of  Education  v.  Hoag,  21 
111.  App.  588;  Stenzel  v.  Sims,  25  111. 
App.  538;  Wheeler  Chemical  Works 
V,  Alexander,  30  111.  App.  502 ;  Peoria, 
etc.,  R.  Co.  V.  Mitchell,  74  111.  394; 
Hall  V.  Emporia  First  Nat.  Bank,  133 
111.234;  Cook  T'.  Wood,  24  111.  295; 
Garner  v,  Crenshaw,  2  111.  143; 
Treutler  v,  Halligan,  86  111.  39; 
Harmison  v.  Clark,  i  Scam.  (111.) 
135;  Mason  v,  McNamara,  57  111.  274; 
Souerbry  v.  Fisher,  62  111.  135;  Cox 
r.  Brackett,  41  111.  222;  Wallace  v. 
Jerome,  2  111. 524;  Gamer  x?.  Crenshaw, 
2  111.  143;  Harrison  v.  Clark,  2  111. 
131 ;  Woodruflf  v,  Tyler,  10  111.  458. 

Indiana,  —  Hazelrigg  v.  Wain- 
wright,  17  Ind  215 ;  Smith  xk  Noe,  30 
Ind.  125 ;  Carlisle  v.  Wilkinson,  12  Ind. 
91;  Cooper  V.  Johnson,  26  Ind.  247; 
Phelps  V,  Osgood,  34  Ind.  150;  Blake 
V.  Stewart,  29  Ind.  318;  Clegg  v.  Pat- 
terson, 32  Ind.  135. 

Iowa. — Marsh  v.  Colony,  36  Iowa 
603;  Reiher  v.  Webb,  73  Iowa  559; 
McNultyr.  Everett,  17  Iowa  581 ;  Allen 
V.  Rogers,  27  Iowa  106;  King  v.  Kin- 


ney, 8  Iowa  521 ;  Callaman  v.  MtviA 
Nat.  Bank,  84  Iowa  8;  McDonald  v. 
Finney,  87  Iowa  529;  Brett  r.  Farr,  58 
Iowa 442;  Clarke  v.  Hedge.  10  Iowa  528; 
Harrison  v.  Kramer,  3  Iowa  543 ;  Mes- 
senger V.  Marsh,  6  Iowa  491 ;  Rogers 
V.  Cummings,  11  Iowa  459;  Willett 
V.  Millman,  61  Iowa  123;  Kreisinger 
V.  Icarian  Community,  16  Iowa  586; 
Harrison  v.  Kramer,  3  Iowa  543 ;  Gil- 
bert V.  Wilcox,  33  Iowa  594;  State  v. 
Elgin,  II  Iowa  216;  Stone  v.  Brown, 
14  Iowa  595;  Thatcher  v.  Haun,  12 
Iowa  303;  Harper  v.  Drake,  14  Iowa 
533. 

Kansas. — Freeman  v.  Hill,  45  Kan. 
435?  Spratley  T^.  Putnam  F.  Ins.  Co., 
5  Kan.  155. 

Michigan. — Loree  f.  Reeves,  2  Mich. 

133- 

Minnesota. — Granse  v.  Frings,  46 
Minn.  352.  So  in  Lord  v.  Hawkins, 
39  Minn.  73 ;  Pine  Mountain  Iron,  etc., 
Co.  V.  Tabour,  55  Minn.  287;  Van 
Aernam  v.  Winslow,  37  Minn.  514; 
Frankoviz  v.  Smith,  35  Minn.  278; 
Washburn  v.  Sharpe,  15  Minn.  63; 
Exley  V.  Berryhill,  36  Minn.  117; 
Woods  V.  Woods,  16  Minn.  81. 

Missouri. — Wagemann  v.  Jordan, 
19  Mo.  503 ;  Griffin  v.  Veil,  56  Mo.  310 ; 
Jacob  V.  McLean,  24  Mo.  40;  Kribben 
V.  Eckelkamp,  34  Mo.  4B0;  State  v. 
Claudius,  3  Mo.  App.  501 ;  Robyn  t'. 
Chronicle  Pub.  Co.,  127  Mo.  385;  Pry 
V.  Hannibal,  etc.,  R.  Co.,  73  Mo.  123; 
Judah  V.  Hogan,  67  Mo.  252;  Tucker 
V.  St.  Loids  L.  Ins.  Co.,  63  Mo.  588; 
Florez  v.  Uhrig,  35  Mo.  517 ;  Jacob  v. 
McLean,  24  Mo.  40. 

Montana. —  Blaine  v.  Briscoe,  16 
Mont.  582;  Loeb  v.  Schmith,  i  Mont. 
87;  Lowell  V.  Ames,  6  Mont.  187; 
Briscoe  v.  McCaffery,  8  Mont.  336. 

Nebraska. — Clutz  v.  Carter,  12  Neb. 

"3- 

New  Mexico. — Metzger  v.  Waddell, 
I  N.  Mex.  400. 

New  Tork. — Beekman  v.  Peck,  3 
Johns.  Ch.  (N.  Y.)  415. 

OAiV.— Niles  V.  Parks,  49  Ohio  St. 
370. 

Oregon. — Crandall  v.  Piette,  i  Ore- 
gon 226;  Lovejoy  v.  Willamette  Locks 
Co.,  24  Oregon  569;  White  v.  North- 
west Stage  Co.,  5  Oregon  99. 

Pennsylvania. — Beaver  v.  Slear,  168 
Pa.  St.  466. 
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fact  only  will  rarely  or  never  be  reversed  on  appeal.* 

(2)  Vacating  Order  of  Vacation, — A  court  may  also  at  discre- 
tion, and  before  the  expiration  of  the  term,  vacate  its  decision 
vacating  or  setting  aside  the  judgment  by  default,  and  restore  the 
cause  to  its  prior  condition.* 

(3)  Judgment  Void  or  Irregular. — Where  the  judgment  by 
default  is  void,*  or  substantially  irregular,  the  applicant  has  a  legal 
right  to  have  it  set  aside  or  vacated.*  Any  other  irregularity  or 
excuse  may  generally  be  ignored  by  the  court,*  although  the 
default  was  taken  through  the  ignorance  or  mistake  of  the 
defendant.® 

(4)  Facts  Arising  after  Judgment. — Where  facts  have  arisen 


South  Carolina, — Smalls  v.  Benevo- 
lent Soc,  23  S.  Car.  602;  Carroll  v, 
Tompkins,  14  S.  Car.  223;  Truett  v. 
Rains,  17  S.  Car.  451 ;  Sanders  v, 
Sanders,  28  S.  Car.  609. 

Vermont. — School  Dist.  No.  i  v. 
Austin,  46  Vt.  90. 

Wisconsin. — Wood  v.  Lake,  13  Wis. 
84;  Grootemaat  v.  Tebel,  39  Wis.  576. 

United  States. — U.  S.  v.  Evans,  5 
Cranch(U.S.)  280;  Welch  v.  Man- 
deville,  7  Cranch  (U.  S.)  152. 

Fallore  to  Plead. — The  granting  of  a 
default  because  a  pleading  has  not 
been  filed,  or  giving  leave  to  file  the 
«ame,  is  discretionary.  Clute  v.  Hazle- 
ton,  51  Iowa  355;  MulhoUan  v. 
Scoggin,  8  Neb.  202;  Creblerv.  Eidel- 
bush,  24  Wis.  162. 

Striking  Out  Judgment. — So  is  the 
granting  of  a  motion  to  strike  out  a 
judgment  by  default  to  allow  the  entry 
of  a  judgment  by  confession  for  the 
debt,  interest,  and  costs.  Thomas  v. 
Mohler,  25  Md.  36. 

Judgment  Quieting  Title. — An  order 
setting  aside  a  judgment  quieting  the 
title  of  the  plaintiff  to  city  lots  to 
which  the  defendant  disclaimed  title, 
and  allowing  the  grantees  of  the  de- 
fendant to  come  in  and  defend,  will  not 
be  disturbedi  if  it  is  shown  on  the 
part  of  the  defendant  and  his  grantees 
that  the  disclaimer  was  made  through 
an  inadvertence  and  mistake  of  fact 
of  the  defendant's  attorney  in  sup- 
posing that  the  property  had  been 
conveyed  by  the  defendant  before  the 
commencement  of  the  suit,  whereas, 
in  fact,  the  conveyances  were  made 
pending  the  suit,  and  after  a  notice  of 
lis  pendens  had  been  filed  by  the 
plaintiff.  Underwood  v.  Underwood, 
87  Cal.  523. 

1.  Poirier  v.  Gravel,  88  Cal.  79; 
Swanstrom   v.  Marvin,  38  Minn.  359; 


Flanigan  v.  Duncan,  47  Minn.  250; 
Buttz  V.  Campbell,  15  S.  Car.  614; 
Palmer  v.  Harris,  98  111.  507,  where 
the  affidavit  of  the  sheriff  as  to  proper 
service,  upon  which  a  judgment  by  de- 
fault was  rendered,  contradicted  the 
affidavits  of  the  appellants. 

Mistake DlBputed. — An  order  refusing 
to  vacate  and  set  aside  a  judgment  by 
default  on  the  alleged  ground  of  mis- 
take and  inadvertence  of  the  defend- 
ant will  not  be  reversed  where  it  was 
decided  on  affidavits  conflicting  as  to 
whether  or  not  the  defendant's  failure 
to  answer  in  time  arose  from  mistake, 
inadvertence,  or  excusable  neglect. 
Poirier  v.  Gravel,  88  Cal.  79. 

Stipulation  of  Counsel. — Where  the 
applicant  claimed  that  there  was  a  pri- 
vate agreement  between  counsel  that 
the  case  should  not  be  tried  upon  the 
day  set  unless  both  parties  were  ready, 
as  to  which  point  he  was  flatly  contra- 
dicted by  the  affidavit  of  the  plaintiff's 
attorney,  the  decision  of  the  court  was 
affirmed.  Swanstrom  v.  Marvin,  38 
Minn.  359. 

2.  Obenchain  v.  Comegys,  15  Ind. 
496. 

3.  Schaettler  v.  Gardiner,  47  N.Y. 
404. 

4.  People  V.  Babcock,  i  How.  Pr. 
(N.  Y.  Supreme  Ct.)  5 ;  Steer  v.  Head, 
I  How.  Pr.  (N.  Y.  Supreme  Ct.)  15; 
Royce  v.  Mott,  i  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  50;  Bromaghim  v.  Gorse, 
I  How.  Pr.  (N.  Y.  Supreme  Ct.)  1^3; 
Pike  V.  Power,  i  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  103. 

5.  Wolford  V.  Bowen,  57  Minn.  267; 
Taylor  v.  Pope,  106  N.  Car.  267;  Van 
Wyck  V.  Hardy,  39  How.  Pr.  (N.  Y. 
Ct.  App.)  392;  Jacquerson  v.  Van 
Erben,  2  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  315- 

6.  Wagemann  v.  Jordan,  19  Mo.  503. 
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since  a  judgment  by  default  is  entered  which  would  render  the 
execution  thereof  unjust  it  will  be  vacated.* 

d.  Extent  of  Rule — (i)  U?uier  Statutes. — ^The  rule  that  the 
decision  of  the  motion  rests  in  discretion  applies  to  an  exercise  of 
power  under  statutes  of  relief,*  unless  the  terms  of  the  statute 


1.  Wetmore  v.  Law,  34  Barb:  (N. 
Y.)5i5. 

2.  Thomas  v,  Morris,  8  Utah  291, 
holding:  that  the  decision  of  the  trial 
court  on  an  application  to  set  aside  a 
judgment  by  default,  under  a  statute 
allowing:  it  on  the  ground  of  mistake, 
inadvertence,  etc.,  is  discretionary 
and  will  not  be  reversed  on  appeal  in 
the  absence  of  an  abuse  of  discretion. 

In  Sontb  Carolina,  where  the  motion 
to  open  the  default  is  made  upon 
affidavits  and  noticed  within  two 
months  after  judg:ment  rendered,  it 
is  discretionary  and  unappealable  if 
made  under  section  197  of  the  Code 
of  Procedure.  If  made  under  the  Act 
of  1869,  Gen.  Stat.,  c.  CV.,  §  2,  it  de- 
pends upon  issues  of  fact  and  proof, 
and  for  that  reason  cannot  be  rem- 
edied. Tmett  V.  Rains,  17  S.  Car.  451. 

Independently  of  Statutes,  the  trial 
courts  possess  and  exercise  a  large 
discretionary  power  in  the  vacation  of 
judgments  by  default.  Hoag  v.  Old 
People's  Mut.  Ben.  Soc,  i  Ind.  App.  33. 

Constnietion  of  Statate. — Where  it  was 
expressly  provided,  in  an  act  **to  abolish 
attorneys'  fees  in  certain  cases,"  that 
the  defendant  shall  plead  to  the  merits 
within  the  first  week  of  the  appearance 
term  or  forfeit  his  right  to  make  any 
defense  thereMter,  though  the  lan- 
guage is  imperative,  the  statute  must  be 
so  construed  as  to  authorize  the  court 
in  which  the  suit  is  pending,  in  its 
discretion,  to  permit  the  defendant  to 
plead  at  a  subsequent  term.  Sally  v. 
Gooden,  5  Ala.  78. 

Indiana. —  Although  in  Indiana  a 
statute  providing  that  the  court  **  shall 
relieve  a  party  from  a  judgment  taken 
against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neg- 
lect" is  construed  to  be  mandatory,  if 
a  proper  showing  is  made  under  the 
statute,  section  399,  Rev.  Stat.  1894; 
Decker  v.  Graves,  10  Ind.  App.  27; 
Smith  V,  Noe,  30  Ind.  117;  Phelps  v. 
Osgood,  34  Ind.  150;  Bush  v.  Bush, 
46  Ind.  70;  Cavanaugh  v,  Toledo,  etc., 
R.  Co.,  49  Ind.  149,  yet  the  question 
whether  the  evidence  adduced  on  the 
application  is  sufficient  to  constitute 


such  a  showing  is  addressed  to  the  dis- 
cretion of  the  court,  Decker  v.  Graves, 
10  Ind.  App.  27,  subject  to  review, 
however,  to  determine  whether  the 
exercise  of  p>ower  has  been  used 
without  abuse.  Decker  i*.  Graves,  10 
Ind.  App.  27;  Wells  v.  Bradley,  3  Ind. 
App.  278;  Dallin  v.  McIvor,'i2  Ind. 
App.  150. 

In  Nebraska  it  has  been  declared  that 
the  court  should  set  aside  a  simple  de- 
fault before  judgment  entered  where 
the  defendant  shows  a  meritorious  de- 
fense and  it  does  not  appear  that  he 
has  been  guilty  of  gross  laches.  Hag- 
gerty  r.  Walker,  21  Neb.  596;  Blair 
V.  West  Point  Mfg.  Co.,  7  Neb.  146, 
where  the  court  said:  "The  court 
should  have  set  the  default  aside  and 
permitted  the  plaintiffs  in  error  to 
answer.  A  party  in  def^ault  may  be 
permitted  to  answer  upon  such  terms, 
as  to  the*  payment  of  costs,  as  may  be 
prescribed  by  the  court,  at  any  time 
before  the  judgment  is  rendered.  And 
where  it  is  apparent  that  the  party  in 
default  has  a  meritorious  defense  to 
the  action,  the  court  must  permit  the 
answer  to  be  filed.  The  court  cannot 
deprive  a  suitor  of  a  substantial  right 
under  the  plea  of  the  exercise  of  dis- 
cretion." 

But  later  cases  appear  to  have  mod- 
ified this  rule  and  to  regard  it  as 
wholly  within  the  discretion  of  the 
trial  court.  Bemstien  v.  Brown,  23 
Neb.  64;  Lichtenberger  v.  Worm,  41 
Neb.  856,  where  the  court  said : 
**  The  statement  made  in  those  cases 
[the  earlier  ones]  must  be  regarded 
rather  as  a  rule  to  guide  the  exercise 
of  discretion  by  district  courts  than  an 
absolute  rule  of  law  governing  the  re- 
view of  cases  by  this  court,  because  it 
has  been  distinctly  decided  that  where 
a  default  has  been  regularly  entered  it 
is  largely  within  the  discretion  of  the 
trial  court  to  say  whether  the  defend- 
ant shall  be  permitted  to  come  in 
afterwards  and  make  his  defense." 

In  New  York  it  was  discretionary, 
under  sections  107  and  121  of  the  Code 
Civ.  Pro.,  to  allow  the  defendant,  on 
application    to  the  court,  showing  a 
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peremptorily  require  that  the  motion  be  granted.* 

(2)  In  Criminal  Cases. — Where  a  default  may  be  taken  in  crimi- 
nal cases  it  is  discretionary  with  the  court  to  vacate  it.* 

(3)  In  Chancery. — See  article  DECREES,  vol.  5,  p.  1004. 

e.  Moulding  THE  Proceedings. — Where  the  application  is 
granted  the  proceedings  should  be  so  moulded  that  they  will  not 
bear  inequitably  on  the  plaintiff.' 

/.  Abuse  of  Discretion — ^By  Denial  of  Motion.— Where  the  case 
presented  is  such  that  an  order  refusing  the  motion  would  work 
injustice  to  the  defendant,*  the  court  must  grant  it  as  of  right,*" 


sufficient  excuse  and  swearing  to  the 
merits,  to  serve  his  answer  and  come 
in  and  defend  after  the  time  to  answer 
had  expired.  Lynde  v.  Verity,  3  How. 
Pr.  (N.  Y.  Supreme  Ct.)  350;  Allen  v. 
Ackley,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  5. 

In  Vermont  a  petition  to  set  aside  a 
default  is  addressed  to  the  discretion 
of  the  court.  Goddard  v,  Fullam,  38 
Vt.  75;  Mosseaux  v.  Briffham,  19  Vt. 
457;  Scott  V.  Stewart,  5  Vt.  57. 

1.  Hane  v.  Goodwyn,  2  Bay  (S. 
Car.)  521. 

The  Minneeota  Statute,  providing 
that  a  defendant  **  may,  on  application 
to  the  court,  and  on  sufficient  cause 
shown,  be  allowed  to  defend  such 
action  at  any  time  within  one  year 
from  the  rendition  of  judgment,"  is 
mandatory,  and  requires  the  court  to 
grant  the  application,  provided  he  has 
brought  himself  within  the  terms  of 
the  statute  with  a  good  defense,  and 
has  not  lost  his  rights  through  laches. 
Boeing  v.  McKinley,  4^  Minn.  392; 
Lord  V.  Hawkins,  39  Minn.  73,  over- 
ruling Washburn  v,  Sharpe,  15  Minn. 
63,  and  Frankoviz  v.  Smith,  35  Minn. 
378. 

In  Lord  v.  Hawkins,  39  Minn.  73,  it 
was  said :  **  In  the  cases  of  Washburn 
V.  Sharpe,  15  Minn.  63;  Frankoviz  v. 
Smith,  35  Minn.  378,  it  was  assumed — 
though  in  neither  case  was  it  necessary 
to  decide — that  in  both  sections  66  and 
125  the  application  is  addressed  to  the 
discretion  of  the  court.  Upon  a  more 
careful  examination  and  comparison 
of  the  two  sections  we  are  satisfied 
that  herein  lies  the  chief  difference 
between  them.  The  latter  section 
provides  that  the  court  *  may,  in  its 
discretion,'  grant  the  relief;  the  other 
that  the  defendant,  on  application  and 
good  cause  shown,  before  judgment, 
shall  be  allowed  to  defend,  and  may 
in  like  manner  be  allowed  to  defend 


after  judgment.  The  section  does  not 
certainly  not  in  terms — leave  it  to 
the  discretion  of  the  court.  A  good 
defense  to  the  action  must  certainly 
be  considered  'good  cause  shown.' 
The  construction  we  place  on  sec- 
tion 66  is  that  it  provides  to  the  de- 
fendant, who  comes  within  its  terms, 
and  who  shows  that  he  has  a  good  de- 
fense, and  who  has  not  lost  his  right 
by  laches,  an  opportunity  to  defend 
as  a  matter  of  right  and  not  of  discre- 
tion." 

2.  Com.  V.  Quirk,  155  Mass.  396. 

8.  Strauch  vTfeoyal  Land  Co.,  5  W. 
N.C.  (Pa.)473. 

4.  Waugh  V,  Suter,  3  111.  App.  374. 
No  Notice  of  Prooeeding. — Where  the 

defendant's  averment  that  he  had  no 
personal  knowledge  whatever  of  the 
pendency  of  the  action  until  after  the 
judgment  was  rendered  is  uncontra- 
dicted, or  is  substantially  proved,  it  is 
an  abuse  of  discretion  to  deny  the  ap- 
plication. Albright  v.  Warkentln,  31 
Kan.  442. 

In  mssonrl,  Nebraika,  and  Montana  it 
is  held  an  abuse  of  discretion  to  re- 
fuse to  set  aside  an  interlocutory  judg- 
ment by  default  where  the  applica- 
tion shows  a  meritorious  defense 
and  a  reasonable  degree  of  diligence. 
Adams  v.  Hickman,  43  Mo.  168;  Tay- 
lor V.  Trumbull,  33  Neb.  508;  Heardt 
V.  McAllister,  9  Mont.  405. 

5.  Camp  V,  Stewart,  2  E.  D.  Smith 
(N.  Y.)  88. 

Where  Service  Void. — It  is  an  abuse  of 
discretion  to  refuse  a  motion  to  set 
aside  a  judgment  by  default  entered 
without  service  on  tne  defendant  and 
upon  unauthorized  entry  of  appear- 
ance by  attorney.  Rice  v,  Griffith,  9 
Iowa  539. 

In  a  Dlvoree  8nit  it  was  held  an  abuse 
of  discretion  to  refuse  to  vacate  a  de- 
fault where  it  appeared  that  a  defend- 
ant,  who  was  a  nonresident,  imme- 
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and  a  denial  constitutes  an  abuse  of  discretion.* 

In  Granting  the  Motion. — So  where  the  motion  is  granted  upon  an 
application  entirely  destitute  of  merit  or  excuse  the  court  ex- 
ceeds its  power,*  and  the  order  will  be  reversed  as  an  abuse  of 
discretion,^  unless  the  judgment  was  irregularly  entered.* 


diatelj  upon  receiving  the  summons 
employed  counsel  where  she  lived,  who 
at  once  wrote  to  a  local  attorney  in- 
qalrine  whether  he  would  appear  for 
the  de&ndant,  that  the  latter  appeared 
in  the  case,  but  after  securing  plain- 
liflTs  acceptance  of  a  compromise  as  to 
alimony,  which  he  understood  he  was 
aathorized  to  offer  on  behalf  of  the  de- 
fendant, wrote  that  he  would  withdraw 
from  the  case  unless  such  compromise 
was  accepted  by  the  defendant;  that 
the  defendant  refused  such  proposed 
compromise  by  telegraph,  and  followed 
the  same  with  letters  explaining  such 
refusal,  which  were  returned  unopened; 
that  upon  receipt  of  such  message  he 
declined  to  file  defendant's  answer, 
which  he  had  in  his  pK>ssession,  and 
which  disclosed  a  meritorious  defense ; 
and,  refusing  to  take  further  action, 
suffered  the  case  to  go  by  default. 
Simpkins  v.  Simpkins,  14  Mont.  386. 
1.  Hollimanx'.  Pearlstone(Tex.  Civ. 
App.  18^),  29  S.  W.  Rep.  542,  where 
defendant,  having  been  taken  sick  while 
hastening  to  court,  immediately  moved 
to  vacate  the  judgment  by  default 
entered  against  him  in  his  absence. 
Decker  v.  Graves,  10  Ind.  App.  25; 
Tucker  v,  St.  Louis  L.  Ins.  Co.,  63 
Mo.  588;  Simpkins  v.  Simpkins,  14 
Mont.  386;  Clutz  V,  Carter,  12  Neb. 
IT3;  McArthur  v.  Slauson,   60  Wis. 

SUgbt  Veglect. — Where  the  defendant 
pleaded  a  good  defense  and  intended 
in  good  faith  to  go  to  trial  when  the 
cause  should  be  called,  and  the  counsel, 
with  the  virtual  consent  of  the  court, 
arranged  with  the  clerk  to  notify  de- 
fendant by  telephone,  at  its  place  of 
business  in  the  city  where  the  court 
sat,  when  the  case  was  called,  and 
there  was  only  slight  unnecessary  de- 
lay, if  any,  on  the  part  of  defendant  in 
appearing  in  court  after  being  notified, 
during  which  period  judgment  by  de- 
fault was  entered,  it  was  held,  where 
an  immediate  motion  was  made  to  set 
the  judgment  aside,  that  a  denial  of 
the  motion  was  erroneous.  Hinman 
tf.  C.  H.  Hamilton  Paper  Co.,  53  Wis. 
169. 


Bxcusahle  Mistake. — It  was  held  an 
abuse  of  discretion  to  refuse  to  grant 
an  order  opening  a  default  upon  a 
showing  that  the  defendant  made  a 
mistake  as  to  the  day  he  was  served 
with  a  copy  of  the  complaint  and  sum- 
mons; that  he  was  ready  with  his 
answer  containing  allegations  of  meri- 
torious defense  on  the  day  the  de- 
fault was  entered,  and  that  upon  a  full 
and  fair  statement  of  all  the  facts  of  the 
case  he  was  advised  by  his  counsel 
that  he  had  a  good  and  perfect  de- 
fense.    Reidy  v.  Scott,  53  Cal.  69. 

a.  Nelson  v.  Donovan,  16  Mont.  85. 

Misunderstanding  between  Party  and 
Attorney. — In  Kite  v,  Lumpkin,  40  Ga. 
506,  it  was  held  an  abuse  of  discre- 
tion to  open  a  default  upon  a  show- 
ing that  the  party  has  a  good  defense 
at  law,  but  that  in  consequence  of  a 
misunderstanding  between  himself 
and  his  attorney,  the  defense  was  not 
filed,  and  judgment  was  taken  by  de- 
fault 

In  an  Action  of  ^eotment  it  was  held 
that  it  would  be  an  abuse  of  discretion 
to  set  aside  a  judgment  by  default  and 
allow  a  tenant  to  appear  and  defend 
his  possessions.  Klinefelter  x\  Carev, 
3  Gill  &  J.  (Md.)  349. 

3.  Arnold  v.  Palmer,  23  Mo.  411; 
John  F.  Noye  Mfg.  Co.  v.  Wheaton 
Roller  Mill  Co.  (Minn.  1895),  61  N.  W. 
Rep.  910;  Joynes  v.  Scott,  34  Md.  58. 

Lack  of  Good  Faith.— Where  the  de- 
fense proposed  by  the  defendant  is  evi- 
dently not  set  up  in  good  faith,  the 
order  setting  aside  the  default  will  be 
reversed  as  an  abuse  of  discretion. 
Hinman  v.  C.  H.  Hamilton  Paper  Co., 
53  Wis.  171 ;  Holden  v,  Kirby,  21  Wis. 
150;  Stilson  V.  Rankin,  40  Wis.  527. 

4.  Arnold  v.  Palmer,  23  Mo.  411. 
Gross  Negligence  of  Attoniey. — Where 

the  attorney  for  the  defendant  was 
guilty  of  gross  negligence,  and  the 
application  was  granted  although  no 
excuse  was  shown  therefor,  it  was  held 
an  abuse  of  discretion.  John  F.  Nm^e 
Mfg.  Co.  V.  Wheaton  Roller  Mill  Co. 
(Minn.  1895),  61  N,  W.  Rep.  910. 

Contested  Oral  Stlpolation.— Where 
a  rule  of  court  requires  a   stipulation 
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14.  Effect  of  Motion  and  Bnling  Thereon — a.  As  Res  Adjudi- 
CATA. — The  ii!ii)g  of  the  court  on  a  motion  to  set  aside  a  default 
is  res  adjudicala  until  reversed  on  appeal,  or  until  the  order  is 
expressly  or  impliedly  set  aside.* 

b.  On  Time  to  Appeal. — A  motion  to  set  aside  a  judgment 
does  not  affect  the  operation  of  the  statute  limiting  a  time  in 
which  to  take  an  appeal  from  the  judgment.* 

c.  On  Right  to  Revive  Judgment. — Where  a  judgment  by 
default  has  once  been  absolutely  set  aside,  it  cannot  be  revived.* 

d.  After  Cause  Continued.— Where  the  judgment  is 
opened  and  the  cause  continued,  the  plaintiff  must  prove  his  case 
in  the  ordinary  way  * 

€,  Effect  on  Parties. — After  the  judgment  is  opened  at  the 
instance  of  the  defendant,  he  occupies  the  same  relation  to  the 
cause  as  if  no  action  had  been  commenced  against  him.*^ 

/.  Effect  on  Proceedings  after  Judgment. — Where 
the  judgment  by  default  is  set  aside,  subsequent  proceedings  fall 
with  it.® 


made  in  the  cause  to  be  entered  upon 
the  record  in  writing,  an  order  opening 
a  judgment  bj  default  upon  conflicting 
affidavits  as  to  the  making  of  an  oral 
stipulation  extending  the  defendant's 
time  to  answer,  in  violation  of  which 
it  is  alleged  the  judgment  was  entered, 
will  be  reversed  as  an  abuse  of  discre- 
tion. Martin  v.  De  Loge,  15  Mont.  343. 

Vacating  Allowance  of  Claim. — It  is  an 
abuse  of  discretion  to  vacate  an  allow- 
ance of  a  claim  against  an  estate  filed 
by  an  administrator  on  the  application 
of  one  who  knew  of  the  time  for  hear- 
ing, but  failed  to  appear  and  oppose 
the  claim,  his  only  excuse  for  not  ap- 
pearing being  that  he  felt  confident 
that  the  administrator  would  adminis- 
ter the  estate  justly  and  honestly,  and 
not  permit  unjust  claims  to  be  allowed. 
In  re  Kidder's  Estate,  53  Minn.  529. 

1.  White  v.  Watts,  18  Iowa  74. 

3.  Bishop  V,  Empire  Transp.  Co., 
37  N.  Y.  Super.  Ct.  17;  Renouil  v, 
Harris,  2  Sandf.  (N.  Y.)  641. 

8.  McCollum  V,   McClave,   i    Hilt. 
.(N.  Y.)  140. 

4.  McCollum  V.  McClave,  i  Hilt. 
(N.  Y.)  140;  Harris  v.  Harris,  32  W.  N. 
C.  (Pa.)  247;  Sossong  v.  Rosar,  112 
Pa.  St.  197. 

Gontlnuanoe  of  Motion.— When  a  mo- 
tion made  to  vacate  a  judgment  by  de- 
fault at  the  same  term  at  which  it  is 
rendered  is  continued  until  the  next 
term,  it  carries  with  it  the  jurisdic- 
tion of  the  trial  court  over  the  judg- 
ment to  modify,  etc.,  and  it  does  not 


become  a  "finality  in  the  litigation"  un- 
til the  motion  is  decided.  Crane  t;. Rich- 
ardson (Miss.  1895),  '^  So.  Rep.  542. 

Nonappearance  on  Day  fixed  for  New- 
Trial. — Where  the  judgment  by  de- 
fault is  opened  and  a  day  fixed  for  a 
new  trial,  the  court  may,  on  nonappear- 
ance of  the  defendant  on  that  day, 
vacate  the  order  granting  a  new  trial 
and  confirm  the  first  judgment.  Mitch- 
ell v.  Menkle,  i  Hilt.  (N.  Y.)  142. 

5.  McCollum  V,  McClave,  i  Hilt. 
(N.  Y.)  140. 

Issue  may  be  Taken  upon  the  law 
or  facts,  and  upon  these  issues  a  deter- 
mination may  be  had  in  the  trial 
court  from  which  an  appeal  may  be 
taken.  Oliver  v.  French,  80  Hun  (N. 
Y.)  175. 

Burden  of  Proof. — And  the  burden  of 
proof  on  the  pleadings  is  on  the 
plaintiffs,  not  on  the  defendants.  Sos- 
song t.  Rosar,  112  Pa.  St.  199;  Den- 
nison  V.  Leech,  9  Pa.  St.  164;  West 
V.  Irwin,  74  Pa.  St.  358;  Collins  v, 
Freas,  77  Pa.  St.  497. 

In  West  V,  Irwin,  74  Pa.  St.  258,  it 
was  said  :  **The  entry  and  the  opening 
of  the  judgment  left  the  burden  and 
mode  of  proof  just  as  they  would 
have  been  if  the  judgment  had  not 
been  entered ;"  and  in  Collins  xk  Freas^ 
77  Pa.  St.  497,  it  was  said  :  **The  same 
burden  of  proof  was  imposed  on  the 
plaintiff.  It  gave  to  the  defendant 
the  same  defenses  that  were  open  to 
him  at  the  commencement  of  the  suit.'* 

«.  Atterbury  v.  Teller,  Col.  &  C. 


208 


Volume  VI. 


AffHfttifn  to  Bdlkf . 


DEFAULTS. 


BtnewAl  of  Motion. 


g.  Effect  of  Vacation  on  Joint  Defendants. — ^A  judg- 
ment by  default  cannot  be  set  aside  as  to  one  joint  defendant, 
leaving  it  to  stand  as  to  the  other.^  It  should  be  set  aside  as  to 
all,  leaving  the  default  to  stand  as  to  those  who  are  not  granted 
a  new  trial  * 

A.  Effect  of  Application  in  Conferring  Jurisdiction. 
—The  defendant,  by  his  application,  voluntarily  submits  himself 
to  the  jurisdiction  of  the  trial  court,  and  is  bound  by  any  judg- 
ment or  order  thereafter  rendered  in  the  cause.*  What  effect, 
if  any,  the  application  has  in  validating  a  judgment  void  for 
want  of  jurisdiction  has  been  considered  in  a  preceding  article.* 

I.  Effect  on  Property  Taken  on  Execution.— The  plain- 
tiff  cannot  defeat  the  defendant's  right  to  relief  from  a  judgihent 
taken  by  default  by  proceeding  to  enforce  it.* 

15.  Benewal  of  Motion — in  eeneral. — Unless  the  jurisdiction  of 
the  trial  court  is  limited  by  statute,  the  judge  thereof  may,  at 
discretion,  grant  leave  to  renew  a  motion  to  open  or  set  aside  a 
judgment  by  default,®  and  even  a  third  application  may  be  enter- 


Cas.  (N.  Y.)  310,  assessment  of  dam- 
ages. 

1.  Reynolds  v.  Barnard,  36  111.  App. 
321 ;  Gould  V.  Sternburp,  69  111.  531. 

Personal  Defense. — Unless  the  de- 
fense is  personal,  as  in  the  case  of  in- 
fancy or  bankruptcy,  Enterprise  Dis- 
tilling: Co.  V.  Bradley,  17  111.  App. 
509;  Fuller  V,  Robb,  36  111:  346;  or 
lunacy.  Fuller  v,  Robb,  36  111.  246. 

a.  Gould  V,  Stemburg,  69  111.  531 ; 
Russell  V.  Ho^n,  3  111.  553;  Fuller 
V.  Robb,  26  111.  246;  Faulk  v.  Kellums, 
54  111.  189;  Van  Renselaer  v.  Whiting, 
12  Mich.  449;  Smith  v,  Rollins,  25 
Mo.  408;  Midkiflf  v.  Lusher,  27  W. 
Va.  442 ;  Hoffman  v,  Bircher,  33  W. 
Va.  537. 

In  Indiana,  upon  application  of  one 
of  several  defendants  against  whom 
judgment  had  been  entered  by  default, 
the  judgment  was  set  aside  as  to  him, 
and  it  was  held  that  the  judgment  as  to 
the  others  was  not  vacated,  and  that 
after  trial  and  judgment  against  him 
he  could  not  object  that  the  judgment 
was  not  joint.  Pattison  v,  Norris,  39 
Ind.  165. 

UlttmaU  Joint  Judgment. — On  trial  of 
the  issues  as  to  defendants  granted  a 
new  trial,  damages  must  be  assessed 
against  both  defendants,  and  a  joint 
judgment  rendered  against  them. 
Gould  r.  Sternburg,  69  111.  531 ;  Wight 
V,  Meredith,  5  111.  360. 

Bfltet  of  Snccessfttl  DefSinse.— Where, 
however,  the  defendant  granted  a  new 
trial  succeeds  on  a  defense  interposed 
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which  is  personal  to  him,  the  original 
assessment  and  judgment  by  default 
should  be  restored  as  against  the  re- 
maining defendant.  Reynolds  v. 
Barnard,  36  111.  App.  321 ;  Enterprise 
Distilling  Co.  v.  Bradley,  17  111.  App. 

509. 

8.  Watson  v.  Paine,  25  Ohio  St.  3^; 
Crane  v.  Penny,  2  Fed.  Rep.  187; 
Yale  V.  Edgerton,  11  Minn.  271. 

4.  See  article  Appearances,  vol.  2, 
p.  653  et  seq. 

5.*  Dickerson  v.  Davis,  in  Ind.  439. 

Eestltntlon — He  must  restore  what- 
ever he  has  taken  upon  execution  in 
case  the  application  is  granted  and 
judgment  is  finally  given  for  the  de- 
fendant. Dickerson  v.  Davis,  in  Ind. 
433;  Maghee  v.  Collins,  37  Ind.  83; 
Argenti  v.  San  Francisco,  30  Cal.  458; 
Raun  V,  Reynolds,  18  Cal.  375. 

In  such  a  case  the  plaintiff  who  has 
sued  out  an  execution  stands  in  the 
position  of  a  trespasser,  and  an  order 
of  immediate  restitution  may  be  made 
instead  of  requiring  the  injured  party 
to  resort  to  his  action.  Bender  v. 
Askew,  3  Dev.  (N.  Car.)  150. 

Innocent  Vendee. — But  it  does  not  af- 
fect a  sale  of  the  property  levied  upon 
made  to  an  innocent  vendee.  Darby 
V.  Russel,  5  Hayw.   (Tenn.)  143. 

«.  Hitchcock  V.  McElrath,  69  Cal. 
634;  Kenney  r.  Kelleher,  63  Cal.  4^; 
Jensen  v.  Barbour,  13  Mont.  566; 
Ford  V,  Doyle,  44  Cal.  637. 

The  decision  on  the  pHor  motion  is 
not  res  adjudicata  as  to  the  subject-* 
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tained  and  granted  on  sufficient  facts.* 

On  Leave  Granted. — But  an  application  for  leave  to  renew  must 
first  be  made  and  granted  *  unless  new  circumstances  have  arisen.* 

Implied  Leave. — A  first  application  dismissed  "without  prejudice" 
is  not  a  bar  to  a  second  motion  to  open  the  default.* 

16.  Amendment  of  Motion. — The  court  may  allow  the  applicant 
to  amend  the  motion  on  a  showing  of  proper  grounds  therefor.* 

17.  Withdrawal  of  Motion. — Where  leave  is  granted,  a  motion 
to  vacate  may  be  withdrawn  without  notice  to  the  adverse  party.® 

18.  Correction  of  Judgment  by  De&ult — a.  Statute  of 
Jeofails. — See  supra,  this  article,  XVII.  3./.  (5). 

b.  In  Behalf  of  Plaintiff. — The  plaintiff  may  have  a  judg- 
ment taken  erroneously  through  his  accident,  or  by  mistake  upon 
the  default  of  the  defendant,  corrected  so  as  to  conform  to  his 
rights  by  a  proceeding  for  that  purpose  taken  in  the  trial  court,'' 
provided  no  injustice  is  done  the  defendant.® 


matter  of  the  renewed  motion.  Jensen 
V.  Barbour,  12  Mont.  566. 

Good  Groond  Required. — But  the  court 
will  require  the  defendant  to  show 
good  grounds  for  the  renewal.  Jen- 
sen V.  Barbour,  i2  Mont.  566. 

Bzcnsable  Negligence  mutt  be  Bhowii 
for  failing  to  embody  the  ground  of 
the  renewed  motion  in  the  first  motion. 
Jensen  v.  Barbour,  12  Mont.  566. 

On  Same  Facts. — It  is  not  an  abuse  of 
discretion  to  grant  a  renewal  of  the 
motion  on  the  same  facts  more  fully 
stated.     Kennej  v.  Kelleher,  63  Cal. 

44^' 

Cofti. — Where  a  motion  is  dismissed 
with  costs,  it  cannot,  under  code  pro- 
cedure generally,  be  renewed  without 
a  preliminary  payment  of  them.  Thaule 
V,  Frost,  I  Abb.  N.  Cas.,  (N.  Y.  Su- 
preme Ct.)  298. 

1.  Hitchcock  V.  McElrath,  69  Cal. 
634,  holding  also  that  the  record  be- 
ing silent,  sufficient  grounds  will  be 
presumed  to  have  been  shown  to  sus- 
tain the  action  of  the  court. 

2.  Weller  v.  Hammer,  43  Minn.  195. 
8.  Weller  v.  Hammer,  43  Minn.  195, 

holding  that  successive  motions  can- 
not be  made  for  relief  which  should 
properly  have  been  sought  in  the  first 
motion.  Weller  f.  Hammer,  43  Minn. 
195.  See  also  Swanstrom  v.  Marvin, 
38  Minn.  359. 

4.  Wolff  V,  Canadian  Pac.  R.  Co., 
89  Cal.  332.  See  also  Hart  v.  Wash- 
burn (Supreme  Ct.),42  N.  Y.  St.  Rep. 
440. 

In  ¥^conBln,  an  order  denying  a  mo- 
tion to  set  aside  a  judgment  by  default 


for  fraud  is  no  bar  to  a  motion  for  re- 
lief under  §  38,  c.  125,  Rev.  Stat.  1858. 
Robbins  v.  Kountz,  44  Wis.  558. 

6.  Second  Application  Vlrtnally  an 
Amendment. — ^A  second  application  to 
open  a  default,  expressly  referring  to, 
and  making  **  all  the  papers  and  pro- 
ceedings on  file  or  of  record,"  a  part 
of  the  moving  papers,  is  substantially 
an  amendment  of  a  first  application  on 
file.  Wolff  V.  Canadian  Pac.  R.  Co., 
89  Cal.  337. 

In  Texae,  where  a  party  files  a  mo- 
tion for  new  trial  or  to  set  aside  a 
judgment  by  default  within  two  days 
after  judgment,  as  prescribed  by  the 
statute,  he  may  afterwards,  before  the 
motion  is  disposed  of  by  the  court, 
amend  by  showing  additional  causes. 
Dowell  V.  Winters,  20  Tex.  794. 

«.  Jensen  v,  Barbour,  12  Mont.  566. 

7.  Laighton  v.  Lord,  29  N.  H.  262. 
In  North  Carolina  the  trial  court  is 

ai^thorized  to  modify  a  final  judgment 
so  as  to  make  it  a  judgment  by  default 
and  inquiry.  Skinner  v.  Terry,  107 
N.  Car.  105. 

8.  Laighton  v.  Lord,  29  N.  H.  262, 
where  the  court  said :  **  The  matter  is 
in  the  hands  of  the  plaintiff,  and  so 
long  as  he  does  no  injustice  to  the  de- 
fendant, and  nothing  inconsistent  with 
his  rights,  he  may  direct  its  disposition. 
He  is  not  to  be  compelled  to  jeopard- 
ize his  entire  rights  by  an  omission 
to  correct  a  manifest  error  with  refer- 
ence to  the  amount  of  the  judgment 
entered  through  mistake  or  misappre- 
hension, in  a  case  where  no  one  is  in- 
jured by  such  correction.    No  judg- 
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c.  In  Behalf  of  Defendant  or  Stranger.— But  such  a 
correction  will  not  be  made  at  the  instance  of  a  defendant  in 
default,*  nor  of  a  subsequent  attaching  creditor.* 

19.  Motion  in  Arrest. — A  motion  in  arrest  of  judgment  by 
default  brings  up  exactly  the  same  questions  as  a  demurrer.* 

XIX.  EeusfbtPbogeedhto  m  EaxnTY— 1.  In  General.     (See  also 

article  BILLS  TO  IMPEACH  DECREES  AND  JUDGMENTS,  vol.  3, 
p.  607.) — Statutory  provisions  for  the  vacation  of  defaults  by  pro- 
ceeding  at  law  do  not  oust  equity  of  its  jurisdiction  in  any  class  of 
cases  where  it  before  existed.* 

8.  Bemedy  by  Iignnction. — An  injunction  may  accordingly  be 
obtained  to  restrain  proceedings  at  law,  after  a  judgment  by 
default  has  been  rendered,  in  certain  cases  where  it  would  be 
grossly  inequitable  to  execute  the  judgment.* 


ment  debtor  who  has  been  defaulted 
could  properly  complain  that  a  judg- 
ment once  entered  up  for  too  large 
a  sum,  upon  which  execution  had  been 
issued,  but  not  satisfied,  should  be  re- 
duced to  the  sum  for  which  plaintiff 
was  entitled  to  judgment,  and  the 
entry  thereof  corrected  accordingly, 
and  a  new  execution  issued  thereon. 
No  court  would  regard  such  an  altera- 
tion of  the  record  as  being  of  a  char- 
acter to  require  its  interposition,  for 
the  purpose  of  its  correction,  by  an 
order  for  an  amendment  enlarging 
the  sum  to  the  amount  of  the  judg- 
ment as  it  was  originally  erroneously 
entered." 

At  Svlweqiieiit  Term. — A  judgment  by 
default  cannot  be  amended  at  a  subse- 
quent term,  except  upon  notice  to  all 
parties  interested.  Poole  v,  McLeod, 
I  Smed.  &  M.  (Miss.)  391. 

1.  Laighton  v.  Lord,  29  N.  H.  262, 

a.  Laighton  v.  Lord,  29  N.  H. 
362. 

8.  Bragg  v.  Chicago,  73  IH.  152; 
Collins  V.  Gibbs,  2  Burr.  899. 

In  Maiiacbnsetti,  under  Pub.  Stat., 
c.  214,  §  27,  providing  that  **  no  mo- 
tion in  arrest  of  judgment  shall  be 
allowed  for  a  cause  existing  before 
verdict,  unless  the  same  affects  the 
jurisdiction  of  the  court,"  the  words 
** before  verdict "  "only  mark  a  stage 
of  the  case  in  a  convenient  and  gen- 
eral way.  They  signify  that  the  cause 
relied  on  must  have  arisen  after  the 
facts  are  settled  by  some  of  the  means 
known  to  the  law,  but  they  are  not  to 
be  taken  literally  as  requiring  a  ver- 
dict to  have  been  rendered  in  order  to 
make  the  section  applicable."  Com. 
V.  Swain,  160  Mass.  354. 


4.  Smithson  v,  Smithson,  37  Neb. 

535. 

Erron  of  Law. — In  equity  a  separate 
suit  cannot  be  maintained  by  reason  of 
mere  errors  in  law  or  fact  in  a  matter 
examined  in  the  suit  in  which  the 
judgment  was  rendered.  In  re  Grif- 
fith's Estate,  84  Cal.  107. 

Judgment  for  Penalty. — Where  a 
judgment  is  rendered  for  a  penalty  un- 
der a  contract,  the  party  defendant  may 
usually  be  relieved  against  it  in  a  court 
of  equity.  But  where,  under  a  code 
of  procedure,  the  equitable  defense 
might  have  been  made  at  law,  a  judg- 
ment rendered  by  default  upon  an  ac- 
tion to  recover  a  penalty  cuts  off  the 
defendant's  remedy  in  equity.  Thom- 
asson  V.  Townsend,  10  Bush  (Ky.)  114, 
holding  that  when  a  judgment  is  ren- 
dered by  default  for  an  attorney's  fee 
stipulated  for  in  a  writing  sued  upon 
by  a  petition  setting  out  the  contract 
in  accordance  with  the  rules  of  plead- 
ing, the  defendant  will  be  without 
remedy. 

Judgment  of  Jnstloe  of  Peace. — Where 
in  a  suit  before  a  justice  of  the  peace, 
defendant  aaiswered  disputing  plain- 
tiff's claim,  and  afterwards,  on  a  day 
set  for  trial,  plaintiff  being  present  but 
defendant  absent  and  no  one  appear- 
ing for  him,  the  justice  rendered  judg- 
ment for  the  plaintiff  without  evidence 
and  by  default,  it  was  held  that  an 
appeal  was  the  proper  remedy  and  not 
a  motion  in  equity  to  set  aside.  Hunter 
V.  Hoole,  17  Cal.  418. 

5.  Felts  V.  Wilkes-Barre,  6  Kulp 
(Pa.)  81. 

When  Used. — The  remedy  by  injunc- 
tion cannot  be  used  except  to  prevent 
fraud,  or  to  relieve  from  substantial 
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3.  Exhaustion  of  Other  Bemedies. — Equity  will  not  interfere  until 
it  is  clearly  shown  that  the  applicant  has  exhausted  all  his  other 
remedies  under  the  statute  or  at  common  law.^ 

4.  Oroonds  for  Interference  in  Equity — a.  In   General. — The 

injury  or  gross  injustice.  Eldred  v. 
White,  I02  Cal.  600. 

Good  Defense. — It  is  said  that  equitj 
will  not  enjoin  a  judgment  invalid  for 
want  of  service,  unless  it  is  alleged  and 
proved  that  a  different  result  would  be 
attainable  if  relief  be  afforded  than 
that  already  adjudged  by  the  void 
j udgment  by  default.  Chicago  Attach- 
ment Co.  V.  Davis  Sewing  Mach.  Co., 
33  111.  App.  362;  Colson  V.  Leitch,  no 
111.  508;  Martin  v.  Judd,  60  111.  78. 

1.  California  Beet  Sugar  Co.  v. 
Porter,  68  Cal.  372;  Bibend  v.  Kreutz, 
20  Cal.  109;  Ketchum  v.  Crippen,  37 
Cal.  223;  Ede  v.  Hazen,  61  Cal.  360; 
Baker  v.  O'Riordan,  65  Cal.  368;  El- 
dred V,  White,  102  Cal.  600;  McRae  v. 
Purvis,  12  La.  Ann.  85;  Cadwallader 
V.  McClay,  37  Neb.  359. 

It  was  said  in  Eldred  v.  White,  102 
Cal.  600 :  **  This  present  action  was  not 
commenced  until  thirteen  months  after 
the  date  of  the  judgment  in  the  fore- 
closure suit ;  and  no  reason  is  shown 
why  it  was  not  commenced  sooner,  or 
why  appellant  did  not  proceed,  under 
section  473  of  the  Code  of  Civil  Pro- 
cedure, to  obtain  leave  *  to  answer  to 
the  merits  of  the  original  action,'  or 
why  he  has  not  exhausted  other  reme- 
dies at  law  before  invoking  the  aid 
of  a  court  of  equity.  There  is  no  aver- 
ment or  finding  that  he  did  not  know 
of  the  former  judgment  at  the  time  of 
its  rendition." 

By  Order  In  the  Came. — It  is  the  rule 
in  equity  that  where  a  person  can  have 
adequate  relief  by  an  order  in  a  cause 
pending  in  the  same  court,  he  shall 
not  be  allowed  to  seek  his  remedy  by 
a  separate  suit.  Newlin  v,  Murray, 
63  N.  Car.  566. 

In  Virginia  an  injunction  will  not  be 
granted  against  a  judgment  by  de- 
fault upon  summons  directed  to  the 
sheriff  of  another  county  than  the  one 
where  the  action  is  brought,  although 
the  summons  was  issued  contrary  to 
law,  as  the  judgment,  though  erro- 
neous, is  not  void,  and  the  defendant 
has  a  complete  remedy  at  law  by 
motion  under  section  3451  of  the  code. 
Brown  v.  Chapman,  90  Va.  174. 

DeflMiltln  Vlcdatlon  of  Agreement. — On 
the  hearing  of  a  bill  in  equity  to  en- 


join the  collection  of  a  judgment  at 
law  on  the  ground  that  it  was  taken 
in  violation  of  an  agreement  to  con- 
tinue the  case  until  a  subsequent  term 
of  court,  it  appearing  that  the  com- 
plainant was  present  in  court  when  the 
default  was  taken  against  him,  it  was 
held  that  his  remedy  was  complete  at 
law ;  that  he  should  have  made  known 
the  agreement  to  the  court  at  the 
time,  or  have  applied  to  set  aside  the 
default,  and  that  he  was  negligent  in 
not  availing  himself  of  the  remedy^ 
and,  therefore,  equity  could  not  afford 
him  relief.  Saltsman  v.  Bissell,  75 
111.  67. 

But  where  the  defendant  in  default 
had  no  notice  of  the  fact  that  com- 
plainant had  taken  a  judgment  by  de- 
fault in  violation  of  his  agreement  to 
continue  the  case,  until  it  was  too  late 
to  move  at  that  term  of  court  to  open 
the  default,  a  new  trial  was  granted^ 
it  appearing  that  manifest  injury  had 
been  done.  Putnam  v.  Murphy,  53 
111.  404. 

Suit  in  Equity  to  Enforce  Judgment. — 
In  a  suit  in  equity  brought  for  the  pur- 
pose of  enforcing  a  judgment  lien, 
which  judgment  was  obtained  against 
the  defendant  by  default,  the  defend- 
ant will  not  be  allowed  to  make,  against 
such  judgment,  any  defense  which 
might  have  been  successfully  made  in 
a  court  of  law,  unless  he  shows  some 
reason  founded  on  fraud,  accident,  sur- 
prise, or  some  adventitious  circum- 
stance beyond  his  control,  why  the 
defense  at  law  was  not  made.  McNeel 
V,  Auldridge,  34  W.  Va.  748. 

Bxoetslve  Judgment. — ^The  mere  fact 
that  the  judgment  is  for  a  larger  sum 
than  the  plaintiff  is  entitled  to,  does 
not  make  out  a  case  for  equity  in  the 
absence  of  special  circumstances  show- 
ing fraud.     Walker  v.  Shreve,  87  111. 

474- 

Defendant  Enticed  within  the  JuzIb- 
diction.— A  defendant  cannot  ask  a 
court  of  equity^  to  set  aside  a  default 
judgment  on  the  ground  that  he  was 
not  a  citizen  or  resident  of  the  state, 
and  was  induced  to  come  within  the 
jurisdiction  by  fraudulent  misrepre- 
sentations. Vastine  v.  Bast,  41  Mo. 
493. 
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applicant  in  equity  must  show,  in  order  to  justify  its  interference, 
that  he  was  precluded  from  availing  himself  of  his  defense  at  law, 
either  by  fraud,  accident,  surprise,  or  some  adventitious  circum- 
stances beyond  his  control,*  and  that  he  was  entirely  free  from 
any  degree  of  contributory  negligence,*  or  culpable  ignorance.* 

b.  Good  Defense. — The  bill  or  complaint  in  equity  should 
also  show  facts  constituting  a  good  defense.* 

c.  Void  Judgment  by  Default. — An  independent  action  in 
equity  may  be  maintained,  on  compliance  with  the  foregoing 
conditions,  to  set  aside  a  judgment  by  default  which  is  absolutely 
void,  although  regular  on  its  face,*  as  where  the  court  wherein 
the  default  was  taken  had  no  jurisdiction  of  the  person  of  the 
defendant.® 


1.  Herbert  v,  Herbert,  49  N.  J.  Eq. 
70;  Hellene.  Steinwender,  28  Fla.  193; 
Braden  v,  Reitzenberger,  18  W.  Va. 
386;  Alford  V,  Moore,  ij  W.  Va.  597; 
Knapp  V.  Snyder,  15  W.  Va.  434; 
Marine  Ins.  Co.  v.  Hodgson,  7  Cranch 
(U.  S.)  536;  Crim  v,  Handley,  94  U. 
S.  652. 

In  Stribling  v.  Hart,  20  Fla.  249,  it 
was  said :  •*  It  is  a  mistake  to  conceive 
that  because  a  party  is  in  a  court  of 
equity,  less  weighty  reasons  will  ex- 
cuse his  default  when  he  asks  to  open 
a  decree  in  equity  than  are  necessary 
to  open  a  judgment  by  default  at  law. 
In  either  case  the  facts  produced  must 
show  deceit,  surprise,  or  irregularity  in 
obtaining  the  judgment  or  decree,  and 
that  the  defendant  has  acted  bona  fide 
and  with  reasonable  diligence." 

In  Georgia  it  was  held  that  where  a 
judgment  by  default  was  rendered 
ag^nst  the  defendant  **  by  fraud,  ac- 
cident, or  mistake,  or  the  acts  of  the 
adverse  party,  unmixed  with  negligence 
on  his  part,  his  remedy  was  by  motion 
to  vacate  the  judgment,  or  bill  in 
equity  for  relief,"  and  that  an  affidavit 
of  illegality  to  arrest  the  execution 
and  set  aside  the  judgment  was  not 
a  proper  remedy  where  the  default 
judgment  was  rendered  notwithstand- 
ing an  issuable  plea  was  on  file  and  un- 
disposed of.  Tumlin  v.  O'Bryan,  68 
Ga.  65. 

a.  Walker  v.  Shreve,  87  111.  474; 
Center  Tp.  v.  Marion  County,  no  Ind. 
579;  Felts  V.  .Wilkes-Barre,  6  Kulp 
(Pa.)  81;  Crim  V,  Handley,  94  U.  S. 
652. 

0«r«leMii6M  or  Inattention. — A  court 
of  equity  will  never  afford  relief 
against  a  judgment  by  default  where 
the  appellant  has  lost  his  remedy  at 
law  tku-ough  his  carelessness  or  inatten- 


tion.   German  F.  Ins.  Co.  v.  Perry,  45 
111.  App.  204. 

Strong  Proof  Required. — Much  strong- 
er proof  of  freedom  from  fault  or  neg- 
ligence is  required  to  authorize  the 
interposition  of  equity  to  relieve  a 
defendant  from  the  effect  of  a  judg- 
ment taken  against  him  by  default 
through  his  mistake  than  to  remit  him 
to  a  new  trial.  Celina  v,  Eastport  Sav. 
Bank,  68  Fed.  Rep.  40^. 

3.  Elton  V.  Brettschneider,  33  111. 
App.  355,  where  the  defendant  alleged 
**  that  he  was  summoned  to  the  August 
term ;  went  to  the  court  rooms  on  the 
morning  of  the  first  Monday  in  Au- 
gust, found  no  courts  in  session,  and 
was  told  by  various  officers  of  the  court 
that  there  would  be  no  court  until  Sep- 
tember 17th;  that  he  believed  them, 
and,  his  attorney  being  out  of  town,  he 
paid  no  more  attention  to  the  suit," 
and  it  was  held  insufficient  ground  for 
relief. 

4.  Hamish  v.  Bramer,  71  Cal.  155 ; 
Collins  V,  Scott,  100  Cal.  452. 

Sufliolenoy  of  Averment. — Such  a 
defense  is  sufficiently  shown,  in  the  ab- 
sence of  a  special  demurrer,  by  an 
allegation  that  at  the  time  of  the  en- 
try of  the  judgment  the  defendant 
had  no  cause  of  action  against  the 
plaintiff.     Harnish  v.  Bramer,  71  Cal. 

155- 

5  Wilson  V.  Hawthorne,  14  Colo. 
530;  Dobbins  v,  McNamara,  113  Ind. 
54;  Hauswirth  7^  Sullivan,  6  Mont.  203. 

Judgment  against  Gamlsliee. — Where 
a  judgment  by  default  was  rendered 
against  a  garnishee  without  examina- 
tion, or  summons,  or  notice,  a  petition 
in  equity  will  lie  to  declare  the  judg- 
ment void.  Cobbey  v,  Wright,  34 
Neb.  771. 

6.  Cavanaugh  v.  Smith,  84  Ind.  382 ; 
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lajnnetion. — Such  a  judgment  may  also  be  enjoined  in  a  proper 
case.* 

d.  Fraud — ^In  General. — So  a  judgment  by  default  obtained 
by  fraud,  without  the  knowledge  of  the  defendant,  may  be  set 
aside,  or  enjoined,  by  an  independent  action  in  equity,  with- 
out regard  to  a  statute  limiting  a  motion  for  relief,^  although 


Hauswirth  v,  SuUivan,  6  Mont. 
203. 

In  (kdorado  it  was  said:  **Though 
the  authorities  are  somewhat  conflict- 
ing upon  questions  of  this  kind,  we 
think  that  the  better  doctrine  is  that 
a  judgment  rendered  without  obtain- 
ing jurisdiction  of  the  person  may  be 
impeached  and  set  aside  by  a  proceed- 
ing in  equity  for  that  purpose ;  that  in 
such  proceeding  the  recitals  of  the 
record  will  not  be  taken  to  import 
absolute  verity;  and  also  that  an  ac- 
tion brought  upon  a  judgment  pro- 
nounced without  obtaining  jurisdic- 
tion of  the  person  of  the  defendant 
may  be  defeated  by  a  proper  answer, 
under  a  system  of  procedure  allowing 
equitable  defenses  to  be  interposed  in 
all  civil  actions."  Wilson  v.  Haw- 
thorne, 14  Colo.  533. 

Ck>ntra  in  California. — In  California 
a  suit  in  equity  to  set  aside  a  judgment 
absolutely  void  from  lack  ot  jurisdic- 
tion of  the  person  of  the  defendant  is 
not  the  proper  remedy,  Chipman  v. 
Bowman,  14  Cal.  157;  Imlay  v.  Car- 
pentier,  14  Cal.  173;  Logan  v.  Hille- 
gass,  16  Cal.  200;  Gregory  v.  Ford,  14 
Cal.  138;  Gibbons  v.  Scott,  15  Cal. 
285,  as  the  law  court  rendering  the 
void  judgment  has  ample  power  to 
arrest  at  any  time,  on  appropriate 
motion,  the  process  issued  by  its  clerk 
thereon.  Chipman  v.  Bowman,  14 
Cal.  157. 

The  Profer  Remedy. — A  motion  to 
quash  the  execution  issued  on  a  judg- 
ment by  default  entered  on  an  irregu- 
lar summons,  is  the  proper  remedy 
and  not  an  action  to  enjoin  the  judg- 
ment.   Logan  V.  Hillegass,  16  Cal.  200. 

1.  Alabama. — Robinson  v.  Reid,  50 
Ala.  70. 

Colorado. — San  Juan,  etc.,  Min.,  etc., 
Co.  V.  Finch,  6  Colo.  219. 

Connecticut. — Blakeslee  v.  Murphy, 
44  Conn.  193. 

Illinois.  —  Propst  v.  Meadows,  13 
111.  164;  Grand  Tower  Min.,  etc.,  Co. 
V.  Schirmer,  64  111.  107;  Hickey  v. 
Stone,  60  111.  459. 

Indiana.  —  Grass  v.   Hess,  ,^7  Ind. 


193;  Nicholson  v.  Stephens,  47  Ind. 
185 ;  Earl  v.  Matheney,  60  Ind.  202. 

lo-wa. — Connell  v.  Stelson,  33  Iowa 
147. 

Kansas.  —  Chambers  v.  King 
Wrought  Iron  Bridge  Manufactory, 
16  Kan.  270. 

Tennessee.  —  Bell  v.  Williams,  i 
Head  (Tenn.)  229;  Caruthers  v.  Harts- 
field,  3  Yerg.  (Tenn.)  366;  Ridgeway 
V.  State  Bank,  11  Humph.  (Tenn.) 
523. 

A  False  Betom  of  service  will  suffice 
to  sustain  the  jurisdiction  in  equity  to 
enjoin  a  judgment  by  default  taken 
thereon.  Ridgeway  v.  State  Bank,  11 
Humph.  (Tenn.)  523. 

DefiBiQlt  must  be  PrctJadlclal. — But  a 
court  of  equity  will  not  enjoin  the 
execution  of  a  judgment  by  default  at 
law  which  is  void  because  no  service  of 
process  was  had,  unless  it  is  clearly 
apparent  that  if  the  relief  is  granted  a 
different  result  will  be  attained  than 
that  already  decreed  by  the  void  judg- 
ment. Hauswirth  v.  Sullivan,  6  Mont. 
203. 

Scope  of  ReUef. — Where,  for  want  of 
service  of  process,  judgment  by  de- 
fault is  void,  collection  of  execution 
should  be  enjoined,  the  judgment  va- 
cated, and  the  cause  remanded  to  be 
proceeded  in  at  law  by  an  alias  sum- 
mons properly  served.  Finney  v. 
Clark,  86  Va  354. 

In  lUinols  it  is  held  that  where  a 
judgment  by  default,  void  because  ren- 
dered without  service  on  the  proper 
person,  may  be  remedied  by  writ  of 
error,  equity  will  not  take  jurisdiction 
to  enjoin  the  judgment  at  law.  Ala- 
bama Ins.  Co.  V.  Kingman,  21  111.  App. 

493- 

3.  Alabama. — French  v.  Garner,  7 
Port.  (Ala.)  549. 

California. — Dunlap  v.  Steere,  92 
Cal.  344.;  Zellerbach  v.  Allenberg,  67 
Cal.  296;  Amador  Canal,  etc.,  Co.  t;. 
Mitchell,  59  Cal.  168;  Weir  v.  Vail, 
65  Cal.  466;  Ede  V.  Hazen,  61  Cal. 
360;  Boston  V.  Haynes,  33  Cal.  31; 
Mastick  v.  Thorp,  29  Cal.  447 ;  Phelps 
V.  Peabody,   7   Cal.   50;    Ex-Mission 
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the  judgment  be  not  void  on  its  face.* 

In  OtMs  where  Personal  Senrioe  is  Had  it  is  not  sufficient  that  the 
cause  of  action  is  fraudulent,  as  this  is  a  matter  of  defense  which 
b  waived  unless  raised  in  the  original  cause.* 


Land,  etc.,  Co.  v.  Flash,  97  Cal.  610; 
Roman  Catholic  Archbishop  v.  Ship- 
man,  69  Cal.  589;  /*  re  Griffith's  Es- 
tate, 84  Cal.  107. 

Illinois. — Wierich  v.  De  Zoya,  7 
111.  385;  Taylor  v.  Weagley,  17  111. 
App.  485. 

Indiana. — Brown  v.  Goble,  97  Ind. 
86;  Cain  v.  Goda,  84  Ind.  209;  Cav- 
anau^h  v.  Smith,  84  Ind.  385. 

Kansas. — Adams  v.  Secor,  6  Kan. 

542- 

Missouri. — Irvine  v.  Leyh,  102  Mo. 
208;  Payne  v.  0*Shea,  84  Mo.  129; 
Smith  V.  Sims,  77  Mo.  270;  Murphy  v, 
De  France,  loi  Mo.  151. 

New  yersey. — Tomkins  v.  Tomkins, 
II  N.  J.  Eq.  512. 

Oregvn. — Marsh  v.  Perrin,  10  Ore- 
gon 364, 

United  States. — U.  S.  v.  Minor,  114 
U.  S.  233;  U.  S.  V.  Throckmorton,  98 
U.  S.  61. 

Remedy  at  Law  Not  Bzclaaive. — A 
remedy  by  motion  on  the  ground  of 
fraud  is  not  exclusive  of  the  remedy 
by  a  regular  suit  in  equity,  unless  it  is 
perfectly  adequate.  Ex-Mission  Land, 
etc.,  Co.  V,  Flash,  97  Cal.  631,  where 
the  court  said :  **  The  only  relief  to 
which  the  corporation  would  have 
been  entitled  on  such  motion  was  the 
setting  aside  of  the  judgment  and  de- 
fault, with  leave  to  answer,  which 
would  have  been  but  one  step  circui- 
tously  leading  to  the  same  equitable 
relief  which  has  been  directly  obtaftied 
by  this  suit.  The  very  next  step  must 
have  been  the  commencement  of  a  dis- 
tinct suit  in  equity,  which,  though 
called  a  cross-suit,  commenced  by  a 
cross-complaint,  would  have  been,  in 
fact  and  substance,  the  same  as  this 
suit ;  and  I  am  unable  to  perceive  why, 
on  the  score  of  equitable  jurisdiction, 
such  cross-suit  would  have  been  less 
objectionable  than  this  suit." 

1.  Dunlap  V,  Steere,  92  Cal.  34^. 

In  CaUfonla,  where  the  claim  ot  the 
plaintiff,  on  which  his  cause  of  action 
depended,  was  fraudulent,  as  was  also 
the  affidavit  on  which  the  order  for 
service  of  publication  was  obtained,  it 
was  held  that  the  default  judgment 
would  be  set  aside  in  equity,  although 
the  time  limited  in  section  473  of  the 


California  Code  Civ.  Pro,  had  expired. 
Dunlap  V.  Steere,  92  Cal.  344. 

Pexjiired  Testimony.  —  Relief  was 
granted  where  the  judgment  by  default 
was  obtained  by  false  and  fraudulent 
testimony,  and  without  knowledge  of 
the  defendant,  until  after  the  expira- 
tion of  a  year  from  the  entry  of  judg- 
ment, although  publication  of  the 
summons  was  had.  Adams  v.  Secor» 
6  Kan.  544. 

2.  Irvine  v.  Leyh,  loa  Mo.  208; 
Payne  v.  O'Shea,  &f  Mo.  129;  Smith 
V.  Sims,  77  Mo.  270;  Murphy  v.  De 
France,  loi  Mo.  151 ;  Zellerbach  v, 
Allenberg,  67  Cal.  296;  Amador 
Canal,  etc.,  Co.  v.  Mitchell,  59 
Cal.  168;  U.  S.  V.  Minor,  114  U.  S. 
233;  U.  S.  V.  Throckmorton,  98  U. 
S.  61. 

"If  the  cause  of  action  is  vitiated 
by  fraud  ♦  ♦  ♦  it  must  be  asserted  in 
the  action  in  which  the  judgment  is 
rendered,  unless  its  interposition  is 
prevented  by  the  fraud  of  an  adver- 
sary. ♦  ♦  ♦  The  acts  for  which  a  court 
of  equity  will,  on  account  of  fraud, 
set  aside  or  annul  a  judgement  or  de- 
cree between  the  same  parties,  ren- 
dered by  a  court  of  competent  juris- 
diction, have  relation  to  frauds  extrin- 
sic or  collateral  to  the  matter  tried  by 
the  first  court,  and  not  to  a  fraud  in 
the  matter  on  which  the  decree  was 
founded."  Irvine  v.  Leyh,  102  Mo. 
200. 

Jndgmeiit  AUowing  Olalm.  —  It  was 
said,  in  Smith  v,  Sims,  77  Mo.  270, 
with  regard  to  a  note  entered  as  a 
claim  against  a  deceased  person's 
estate  and  alleged  to  be  fraudulent : 
**  The  complaint  against  the  note  in 
question  is  that  it  was  executed  volun- 
tarily and  without  consideration,  and 
that  its  allowance  operated  as  a  fraud 
upon  the  creditors  of  the  estate.  This, 
if  true,  would  have  been  a  good  de- 
fense against  the  allowance  of  the 
note ;  but  it  was  purely  a  matter  of  de- 
fense, not  the  subject  of  affirmative  re- 
lief, and  hence,  whether  interposed 
in  the  Probate  Court  or  not,  it  was 
barred  by  a  judgment  of  allowance 
and  can  only  be  reopened  or  affected 
by  such  matters  as  would  affect  the 
judgment  itself." 
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What  Constitutes  Fraud. — The  fraud  contemplated,  in  order  to  war- 
rant the  interposition  of  equity,  is  some  act,  extrinsic  to  the 
merits  of  the  case,  in  procuring  the  judgment  by  default.* 

How  Pleaded. — All  the  facts  constituting  fraud  must  be  shown ;  a 
simple  averment  of  fraud  is  not  sufficient.* 

Fraud  or  Laches  of  Party  Seeking  Belief. — The  party  seeking  relief 
must  not  have  co-operated  by  his  fraud,  default,  or  laches  in  the 
obtainment  of  the  judgment.^ 

Where  Berrioe  Was  by  Publication. — In  cases  where  service  was  had  by 
publication,  it  is  not  sufficient  to  show  that  the  plaintiff  had  no 
valid  cause  of  action.*  It  must  be  shown,  in  addition,  that  the 
claim  was  based  on  a  fraud,  and  that  the  privilege  of  the  court 
is  being  abused  to  enforce  a  fraudulent  demand.^ 


1.  Amador  Canal,  etc.,  Co.  v. 
Mitchell,  59  Cal.  179;  Irvine  v.  Leyh, 
102  Mo.  208. 

California. — "  In  Lapham  v.  Camp- 
bell, 61  Cal.  296,  we  held  that  where  a 
complaint,  in  an  original  action  for 
relief  against  a  judgment  fraudulently- 
taken,  shows  sufficient  reasons  why  the 
statutory  remedy  by  motion  has  not 
been  resorted  to,  the  action  Is  main- 
tainable. And  subsequently,  in  Baker 
V.  O'Riordan,  65  Cal.  368,  it  was 
held  that  a  judgment  taken  by  fraud, 
and  without  notice  to  the  injured 
party,  is  absolutely  void.  A  judgment 
taken  in  such  circumstances  is  not 
taken  through  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  within 
the  meaning  of  section  473  of  the  code, 
and  the  party  against  whom  such  a 
judgment  is  taken  has  the  right  to  an 
original  action  to  have  it  annulled  bf 
the  judgment  of  a  court  of  equity." 
California  Beet  Sugar  Co.  v.  Porter, 
68  Cal.  372. 

,  "This  contention  is  made  upon  the 
principle  that  where  a  party  has  an 
adequate  remedy  at  law  he  is  not  en- 
titled to  the  assistance  of  a  court  of 
equity.  But  the  converse  of  the  propo- 
sition is  also  true,  viz. :  That  if  a  party 
has  been  deprived  of  his  rights  by  a 
fraud  which  was  unknown  to  him  at 
the  time  it  was  perpetrated,  and  for  not 
knowing  which  he  is  not  chargeable 
with  negligence,  and  he  has  no  rem- 
edy at  law,  a  court  of  equity  will  grant 
him  relief  by  an  original  action.  If  no 
laches  or  want  of  diligence  is  imputa- 
ble to  a  party,  there  is,  says  the  Su- 
preme Court,  in  Bibend  v.  Kreutz,  20 
Cal.  114,  nothing  in  reason  or  pro- 
priety preventing  the  interference  of 
equity.*'  Lapham  v.  Campbell,  61 
Cal.  399. 


Instances     of     Extrinsic      Frand. — 

"Among  the  instances  given  in  tlie 
books  are  such  as  these  :  Keeping  the 
unsuccessful  party  away  from  the  court 
by  a  false  promise  of  a  compromise,  or 
purposely  keeping  him  in  ignorance 
of  the  suit,  or  where  an  attorney 
fraudulently  pretends  to  represent  a 
party  and  connives  at  his  defeat,  or, 
being  regularly  employed,  corruptly 
sells  out  his  client's  interest."  Pico 
V.  Cohn,  91  Cal.  133. 

Direct  Ftand. — On  the  other  hand, 
the  obtainment  of  the  judgment  by 
forged  documents  or  prepared  testi- 
mony, or  by  bribing  a  witness  to 
swear  falsely,  is  not  a  collateral  or  ex- 
trinsic fraud.  Pico  v.  Cohn,  91  Cal. 
129. 

2.  Spring  Valley  Water  Works  v. 
San  Francisco,  82  Cal.  286;  Albertoli 
V.  Branham,  80  Cal.  631 ;  Castle  v, 
Bader,  23  Cal.  75;  Goodwin  v.  Good- 
win, 59  Cal.  562 ;  Oakland  v,  Carpen- 
tier.  21  Cal.  642.  See  also  article 
FrJtod. 

3.  Alabama, — French  v.  Garner,  7 
Port.  (Ala.)  549. 

California. —  Zellerbach  v.  Allen- 
berg,  67  Cal.  296;  Weir  v.  Vail,  65 
Cal.  466;  Ede  v.  Hagen,  61  Cal.  360; 
Boston  V.  Haynes,  33  Cal.  31 ;  Mastick 
V.  Thorp,  29  Cal.  447 ;  Phelps  v.  Pea- 
body,  7  Cal.  50. 

Florida. — Hoey  v.  Jackson,  31  Fla. 

541- 

Illinois. — Higgins  v.  Bullock,  73 
111.  205. 

United  States.— \5.  S.  v.  Throck- 
morton, 98  U.  S.  61. 

4.  Irvine  v.  Leyh,  102  Mo.  200. 

6.  Irvine  v.  Leyh,  102  Mo.  3o8, 
where  the  court  said  that  the  applicant 
must  "at  least  show  that  the  claim 
was   founded   upon    or  conceived   in' 
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XX.  iMFOonovof  TebmsDiscbetiokabt — 1.  In  Oeneral.— Where 

the  default  or  judgment  taken  thereon  is  regular  the  court  in 
which  it  is  taken  has  a  discretionary  power  to  impose  reasonable 
terms  as  a  condition  of  granting  the  application  to  open  or  vacate  it.* 


fraud,  and  that  the  machinery  of  the 
law  was  resorted  to  for  the  purpose  of 
enforcing  what  was  known  to  be  a 
fraudulent  demand." 

1.  California. — Dennison  v.  Chap- 
man, I02  Cal.  6i8;  Cottrell  v.  Cot- 
trell,  83  Cal.  457. 

/'^rirfa.— Waterson  v.  Seat,  loFla. 
326. 

Indiana,  —  Freeman  v.  Hukill,  4 
Blackf.  (Ind.)  9. 

lotva. — B  lough  V.  Van  Hoorebeke, 
48  Iowa  41. 

Minnesota, — Washburn  v.  Sharpe, 
15  Minn.  63. 

Missouri. — Sloan  v.  Forse,  11  Mo. 

!26. 

New  York. — Conant  xk  Vedder,  4 
How.  Pr.  (N.  Y.  Ct.  App.)  141;  Ca- 
hill  V.  Hilton,  31  Hun  (N.  Y.)  114; 
Duche  V.  Voisin,  18  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  3^9;  Traitteur  v. 
Levinpston  (Super.  Ct.),  37  N.  Y.  St. 
Rep.  ^;  Flannery  v.  James,  18  N.  Y. 
Wklr.  Di^.  557. 

Pennsylx^ania. — Marberry  v.  Freno, 
3  W.  n;:  C.  (Pa.)  563;  Flanigan  v, 
Thompson,  4  W.  N.  C.  (Pa.)  74. 

Washinpon.  —  Halter  v.  Spokane 
Soap  Works  Co.,  12  Wash.  662. 

Wisconsin. — Weber  v,  Zeimet,  27 
Wis.  685. 

•  According  to  drouniftaiioes. — In  Wat- 
son V.  San  Francisco,  etc.,  R.  Co.,  41 
Cal.  21,  the  court  said:  "In  connec- 
tion with  its  allowance,  terms  and  con- 
ditions ought  generally  to  be  imposed 
upon  the  party  in  default,  which,  of 
course,  j^hould  be  more  or  less  severe 
as  the  particular  circumstances  would 
seem  to  warrant." 

Proper  Terms. — Terms  which  leave 
**  the  plaintiff  secure  in  his  right  to  sub- 
ject certain  property  of  the  defendant 
to  the  satisfaction  of  an}'  judgment  he 
mav  obtain"  are  proper.  Douglass 
V.  todd,  96  Cal.  655. 

After  Supplementary  Proceedings. — 
Where  a  motion  to  open  a  default  was 
not  made  until  after  an  order  for  sup- 
plementary proceedings  had  been 
panted,  it  was  held  not  an  abuse  of 
discretion  to  impose,  as  terms,  the 
pving  of  a  bond  with  sureties  for  the 
pajment  of  any  judgment  which 
might  be  rendered  against  the  appli- 


cant. Dudley  v.  Brinck,  8  Misc.  Rep. 
(N.  Y.  City  Ct.)  76. 

In  Suits  In  Forma  Pauperis. — The 
granting  of  permission  to  a  party  to 
sue  in  forma  pauperis  does  not  affect 
the  right  of  the  court  to  impose  terms 
upon  granting  an  application  to  open 
a  default.  Neugrosche  v.  Manhattan 
R.  Co.  (City  Ct.),  I  N.  Y.  St.  Rep. 
302. 

Payment  of  PlalntUTs  Claim. — ^The  de- 
fendant making  the  application  may 
be  required  to  pay  a  portion  of  plain- 
tiff's claim.  Thus,  where  an  applica- 
tion to  vacate  a  judgment  was  delayed 
for  an  unreasonable  period  without 
sufficient  excuse,  the  requirement  that 
the  defendant  should  pay  the  undis- 
puted part  of  the  judgment,  as  condi- 
tional to  opening  the  default  as  to  the 
rest,  was  held  not  to  be  an  abuse  of 
discretion.  Youngman  v.  Tonner,  83 
Cal.  611. 

Payment  of  PlalntUTs  Expenses. — 
Where  a  default  judgment  was  taken 
against  the  defendants  on  their  refusal 
to  consent  to  an  adjournment  of  the 
trial,  necessitating  the  plaintiff's  com- 
ing on  from  California  to  attend  the 
trial  in  New  York,  it  was  held  that  the 
requirement  that  defendants  should 
pay  one  hundred  dollars  to  plaintiff's 
attorneys,  and,  in  case  of  a  further  ad- 
journment against  the  plaintiff's  con- 
sent, that  defendants  should  pay  plain- 
tiff's expenses  in  coming  from  Cali- 
fornia and  return,  was  not  unreason- 
able. McCarty  v.  Altonwood  Stock 
Farm,  68  Hun  (N.  Y.)  551. 

Applicant  Required  to  Plead,  etc. — The 
defendant  may  be  required  to  plead 
issuably  and  forthwith.  King  v.  Stew- 
art, 48  Iowa  334;  Marberry  v.  Freno, 
3  W.  N.  C.  (Pa.)  563. 

But  it  was  held  in  Perkins  v.  Davis, 
3  Greene  (Iowa)  235,  that  the  defendant 
may  be  allowed,  on  setting  aside  the 
default,  to  file  a  demurrer  as  well  as 
an  answer. 

Affldaylt  of  Merits.—  The  court  may 
require  an  affidavit  of  merits  as  a  con- 
dition of  allowing  the  defendant  to 
plead  after  the  entry  of  a  default  for 
lack  of  a  plea.     Moir  v.  Hopkins,  21 

111.  557. 
Beference. — It  is  entirely  proper  for 
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Beriew  on  Appeal. — Accordingly,  no  appeal  can  be  taken  from  an 
order  requiring  compliance  with  such  terms  on  opening  a  default,* 
unless  there  is  a  plain  showing  of  an  abuse  of  discretion.* 


the  court  to  impose  as  a  condition 
an  immediate  reference  and  a  speedy 
trial.  Delany  v.  Delany,  2  Thomp. 
&C.  (N.  Y.)530. 

Dlselosnre  of  Facts. — The  court  may 
require  the  defendant,  as  a  condition 
of  opening  the  default,  to  disclose 
facts;  as, for  instance,  on  letting  in  an 
executrix  who  ought  not  to  be  made 
liable  beyond  assets  in  her  hands  at  a 
given  time,  she  may  be  required  to 
disclose  the  state  of  the  assets  at  and 
since  that  time.  Dows  v,  Boughton, 
3  Hill  (N.  Y.)452. 

Short  Notice  of  Trial.— The  defend- 
ant may  be  required  to  accept  short 
notice  of  trial.  Butler  v.  King,  10 
Wend.  (N.  Y.)  561 ;  Haywood  v, 
Thayer,  10  Wend.  (N.  Y.)  571. 

Security  for  Payment  of  Judgment. — 
The  requirement  of  a  bond  from  the 
defendant  in  default  that  he  will  pay 
any  judgment  which  may  be  rendered 
is  proper.  Halter  v.  Spokane  Soap 
Works  Co.,  12  Wash.  662;  Brown  t;. 
Brown,  37  Minn.  128;  Duncan  v. 
Western  Union  Min.  Co.,  2  N.  Y. 
City  Ct.  405. 

And  wiiere  the  applicant  was  re- 
quired to  give  a  bond  of  two  thousand 
dollars,  conditioned  to  pay  a  judgment 
for  five  hundred  dollars,  it  was  not 
considered  an  abuse  of  discretion. 
Halter  T^.  Spokane  Soap  Works  Co.,  12 
Wash.  662. 

Excessitfe  Security. — But  where  an 
order  setting  aside  a  judgment  by  de- 
fault for  $5,616.80,  and  permitting  the 
defendants  to  answer,  was  made  upon 
condition  that  the  defendants  file  a 
bond  with  sureties  in  the  penal  sum  of 
ten  thousand  dollars,  for  the  payment 
of  any  judgment  which  the  plaintiff 
might  recover,  the  security  was  held 
excessive.  Union  Nat.  Bank  v.  Ben- 
jamin, 61  Wis.  512. 

Prescribing  Kind  of  Defense. — In 
Massachusetts  the  statute  of  1885,  c. 
384,  ^  10,  which  authorizes  the  Su- 
preme Court  and  the  Superior  Court, 
**in  their  discretion  and  upon  such 
terms,  if  any,  as  they  may  think  fit,*' 
to  strike  off  a  default  at  any  time  be- 
fore judgment,  empowers  the  court 
to  prescribe  the  kind  of  defense  which 
a  defendant  may  be  permitted  to  make 
as  a  term  or  condition  of  striking  off 


the  default.  Thompson  v,  Dickinson, 
159  Mass.  210. 

On  Appeal  firom  Magistrate. — On  ap- 
peal from  the  decision  of  a  magistrate 
to  an  inferior  appellate  court  the  latter 
may,  where  it  has  the  power  to  open 
the  default,  impose  terms  as  a  condi- 
tion thereof.  Camp  v.  Stewart,  2  E. 
D.  Smith  (N.  Y.)  89;  Seymour  v. 
Elmer,  4  E.  D.  Smith  (N.  Y.)  199; 
Bissell  V,  Dean,  3  E.  D.  Smith  (N. 
Y.)  172;  Mitchell  v.  Menkle,  i  Hilt. 
(N.  Y.)  142. 

1.  Lord  V.  Vandenburgh,  15  How. 
Pr.  (N.  Y.  Super.  Ct.)  363;  Jacobs  v. 
Marshall,  6  Duer  (N.  Y.)  689;  Gale 
V.  Vernon,  4  Sandf.  (N.  Y.)  709;  Fo- 
shay  V.  Drost,  4  Bosw.  (N.  Y.)  664. 

m  Equitable  Actions. — The  same  rule 
applies  where,  on  granting  an  applica- 
tion to  open  a  default  in  an  equitable 
action,  equitable  conditions  are  im- 
posed for  the  purpose  of  protecting 
the  property.  Brown  v.  Brown,  37 
Minn.  128;  Exley  v.  Berryhill,  36 
Minn.  117. 

2.  Brown  v.  Brown,  37  Minn.  128. 
Ordering  Pasrment  of  Money. — After 

reversal  of  an  order  vacating  on  de- 
fendant's motion  a  judgment  taken  by 
default,  defendant,  upon  an  affidavit  of 
merits  and  papers  showing  that  the 
default  occurred  from  a  mistake  for 
which  both  parties  were  responsible, 
again  moved  to  vacate  and  admit  a 
proposed  verified  answer  alleging  pay- 
ment in  part  of  the  indebtedness 
charged  in  the  complaint.  It  was  held 
that  the  court  properly  required,  as 
terms  of  the  relief  sought,  {>ayment  of 
the  costs  of  the  former  appeal  and  of 
so  much  of  the  judgment  as  was  ad- 
mitted to  be  due ;  but  that  it  was  error 
to  require  defendant  to  pay  either  to 
the  plaintiffs  or  into  court  any  sum  of 
which  the  answer  pleaded  payment. 
Pier  V.  Amory,  42  Wis.  474. 

Return  of  Money  ApiOled  on  Bzeoutlon. 
— Where  money  deposited  in  lieu  of 
bail  had  been  applied  on  execution  it 
was  held  unreasonable  to  require  the 
return  of  such  money  as  a  condition  of 
opening  the  default.  Ketcham  v,  El- 
liott (Supreme  Ct.),  49  N.  Y.  St.  Rep. 
806. 

Former  A<l]udloatlon. — The  court  can- 
not require  that  the  defendant  shall 
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2.  Corti  or  Security  Therefor — in  General. — An  order  granting  the 
motion  to  open  or  vacate  may  properly  require  the  payment  of 
costs ;  ^  and  as  a  general  rule  such  terms  will  be  required,*  or  that 


not  interpose  a  defense  of  a  former  ad- 
judication. Audubon  v.  Excelsior  F. 
Ins.  Co.,  lo  Abb.  Pr.  (N.  Y.  C.  PI.)  64. 

In  Hew  Toik,  where  the  order  preju- 
diciallj  affects  a  substantial  right  of 
the  applicant,  it  is  appealable  to  the 
appellate  division  of  the  Supreme 
Court.  Hinz  v.  Starin  (Supreme  Ct.), 
6  N.  Y.  Supp.  165;  Delany  v.  Delany, 
2  Thomp.  &  C.  (N.  Y.)  530;  Horn  v, 
Brennan,46  How.  Pr.  (N.  Y.  Super. 
Ct.)  479,  where  an  application  to  open 
a  default  was  granted  on  condition  that 
the  defendant  strike  out  of  his  answer 
all  allegations  denying  plaintiff's  title 
to  chattels  claimed  to  have  been  erro- 
neously seized  by  the  sheriff  defendant. 

Unreasonable  Terms,  —  An  order 
imposing  as  conditions  the  costs  of  the 
motion,  all  costs  of  action  (including 
term  fees)  to  date,  and  requiring  a 
stipulation  to  try  the  case  when 
reached,  was  held  an  abuse  of  discre- 
tion. Miller  v.  Post  (Supreme  Ct.), 
33  N.  Y.  St.  Rep.  992. 

Unauthorized  Terms, — So  where  the 
court  required  the  attorney  for  the 
plaintiff  to  try  the  cause  upon  a  printed 
case  if  he  was  to  go  to  trial  that  week 
it  was  held  to  be  a  condition  which 
the  presiding  judge  of  the  circuit 
could  not  impose.  Hinz  v,  Starin 
(Supreme  Ct.),  6  N.  Y.  Supp.  165. 

1.  Howe  V.  Independence  Consol. 
Gold,  etc.,  Min.  Co.,  39  Cal.  73; 
People  V.  O'Connell,  23  Cal.  281 ;  Yost 
f.  Minneapolis  Harvester  Works,  41 
111.  App.  556;  Messick  v,  Roxbury,  i 
Handy  (Ohio)  190;  Miller  v.  Wayne 
Circuit  Judge,  39  Mich.  375. 

in  Cofto  Accmed.  —  Trie  applicant 
may  be  required,  in  the  discretion  of 
the  court,  to  {>ay  all  costs  accrued  up 
to  the  time  of  the  granting  of  the  ap- 
plication. Stewart  v,  Scully,  46  Kan. 
491 ;  Meislahn  v.  Hanken  (C.  Pl.)>  45 
N.  Y.  St.  Rep.  6^6. 

But  a  formal  oner  in  the  application 
or  otherwise  to  pay  such  costs  is 
not  essential.  Stewart  v.  Scully,  46 
Kan.  491. 

■ay  1M  Dlspeiued  with.— The  failure 
to  require  the  payment  of  costs  is  not 
an  abuse  of  discretion.  Jones  v, 
Grantham,  80  Ga.  472 ;   Heermanr  v. 


^Yij^T,  48  Cal.  563. 
Californ  ia . — In 


early     California 


cases  the  rule  was  held  otherwise,  and 
the  requirement  of  payment  of  costs 
was  imperative.  Roland  v.  Kreyen- 
hagen,  18  Cal.  455 ;  Douglass  v,  Todd, 
96  Cal.  655 ;  People  v,  Moore,  29  Cal. 
427;  Heermanr  v.  Sawyer,  48  Cal. 
562 ;  People  v,  O'Connell,  23  Cal.  281  \ 
Howe  V.  Independence  Consol.  Gold, 
etc.,  Min.  Co.,  29  Cal.  72;  Bailey  r. 
Taaffe,  29  Cal.  422. 

But  in  Robinson  v.  Merrill,  80  Cal. 
415,  it  was  finally  held  that  the  impo- 
sition of  the  costs  rested  in  the  sound 
discretion  of  the  court,  and  that  it 
was  not  an  abuse  of  discretion  for  the 
trial  court  to  vacate  a  judgment  by 
default,  when  the  circumstances  war- 
ranted it,  without  imposing  terms  as  a 
condition  to  granting  such  relief. 

In  New  York  the  trial  court  may  set 
aside  the  default  without  the  imposi- 
tion of  costs  where  the  application  is 
made  before  the  entry  of  final  judg- 
ment by  default,  but  when  made  there- 
after, just  terms  must  be  imposed  as  a 
condition  of  opening  the  default.  Mar- 
vin V.  Brandy,  56  Hun  (N.  Y.)  242. 

In  msBOurl,  under  the  statute  of 
1855,  a  justice  of  the  peace  cannot 
prescribe  any  other  conditions  than 
payment  of  costs  for  setting  aside  a 
default.  Palmer  v.  Kansas  City,  etc., 
R.  Co.,  57  Mo.  250. 

2.  Kane  v.  Demarest,  13  How.  Pr. 
(N.  Y.  Supreme  Ct.)  465. 

By  Appellate  Court. — An  appellate 
court  may  impose,  as  a  condition  of 
opening  a  default  taken  therein,  the 
payment  of  costs  and  the  giving  of  an 
undertaking  to  pay  the  judgment  if 
affirmed.  Rice  v,  Maddock  (C.  PI.), 
28  N.  Y.  St.  Rep.  413. 

Beylew  of  Order. — An  order  made  at 
the  instance  of  the  plaintiff  opening  a 
default  and  imposing  forty  dollars 
costs  will  not  be  reviewed  as  to  the 
amount  of  costs,  on  the  ground  that  no 
notice  of  trial  had  been  served  on  the 
plaintiff,  where  the  trial  had  been  set 
down  on  the  day  expressly  chosen  by 
the  plaintiff  to  enable  him  to  examine 
witnesses.  Haven  v,  Meteer,  3  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  617. 

Coite  on  AdTerse  Party. — Where  the 
default  was  obtained  through  a  misap- 
prehension of  defendant's  attorney, 
and  it  was  clearly  apparent  that  the 
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the  applicant  give  security  for  costs.* 

Effect  o^a^de^. — Where  a  motion  to  set  aside  a  judgment  is  granted 
^*on  the  payment  of  all  costs,"  the  judgment  by  default  remains 
in  force  until  such  costs  are  paid.* 

In  Eqnity. — See  article  DECREES,  vol.  5,  p.    IO28. 

By  8totatory  Provision. — Where  the  statute  requires  payment  of 
costs  the  provision  is  mandatory,  and  a  compliance  therewith  is  an 
absolute  condition  precedent  to  the  efficacy  of  a  decision  vacating 
a  default  judgment.* 

3.  Debarring  Unconscionable  Defenses. — Where  the  default  is 
properly  excused  the  court  will  not  impose  as  a  condition  that  a 
hard  and  unconscionable  defense  shall  not  be  set  up.* 

Limitotions  or  Usury. — Thus  it  will  not  impose  upon  the  defendant 
the  condition  that  he  shall  not  plead  the  statute  of  limitations^ 


plaintiff  had  no  cause  of  action  and 
should  have  known  that  he  had  none, 
the  judgment  and  execution  were  set 
aside  with  a  requirement  that  plaintiff 
should  pay  the  costs  of  defendant's 
motion.  Kane  v.  Demarcst,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)  465. 

Costs  of  Motion,  Defatdt,  etc. — The 
<:ourt  may  order  the  defendant  to  pay, 
as  a  condition  of  opening  the  default, 
both  the  costs  of  the  motion  and  the 
costs  of  the  default  and  of  subsequent 
proceedings.  Anonymous,  6  Cow.  (N. 
Y.)  390. 

1.  McGilivray  v.  Standard  Oil  Co., 
6N.  Y.  St.  Rep.  868. 

Deposit  In  Court. — The  court  may  re- 
quire the  deposit,  by  the  defendant,  of 
the  amount  of  the  plaintiff's  demand, 
with  costs  and  interest.  Krahner  v, 
Heilman,  16  Daly  (N.  Y.)  133. 

New  York— BuflWo  Superior  Court. — 
Upon  an  appeal  from  the  municipal 
court  of  Buffalo  to  the  Superior  Court 
of  Buffalo,  the  latter  court  is  not  bound 
by  the  statutory  limitation  as  to  im- 
posing terms  on  opening  a  default  af- 
fecting the  municipal  court.  Parmele 
V.  Rosenthal,  10  Misc.  Rep.  (Buffalo 
Super.  Ct.)  433. 

Applicant  a  Nonresident. —  Where  a 
defendant  is  a  nonresident,  security  for 
costs  which  the  plaintiff  may  recover 
may  be  required.  Wells  v.  Cruger,  5 
Paige  (N.Y.)  164. 

2.  Gregory  v.  Haynes,  21  Cal.  443. 

8.  Oetgen  v.  Ross,  36  111.  338;  Em- 
mons V,  Bishop,  14  111.  152 ;  Goodhue 
V,  Baker,  22  111.  263. 

In  Oetgen  v,  Ross,  36  111.  338,  it  was 
said  with  regard  to  the  terms  of  a 
statute  providing  that  the  court  might 
vacate  a  judgment  in  ejectment,  **upon 


the  payment  of  all  costs  and  damages 
recovered  thereby:"  "The right  given 
by  both  of  these  sections  is  a  purely 
statutory  right,  and  a  party  asking  it 
must  brmg  himself  within  the  statu- 
tory provision.  Until  he  has  done 
so,  he  has  no  standing  in  court,  and 
the  court  has  no  power  to  grant  his 
motion.  «  »  «  No  ingenuity  of  con- 
struction can  fritter  it  away.  *  »  * 
The  order  is  absolute.** 

Construction  of  Statute. — Even  where 
the  imposition  of  costs  is  deemed  im- 
perative, the  payment  of  all  the  oppos- 
ing party's  costs  need  not  be  required 
as  a  condition  precedent.  Ryan  v, 
Mooney,  49  Cal.  33. 

A  section  of  the  California  practice 
code  providing  that  a  default  may  be 
relieved  against  **  upon  such  terms  as 
may  be  just  and  upon  payment  of 
costs  '*  implies  their  imposition  as  an 
indispensable  condition.  Heermanr  v. 
Sawyer,  48  Cal.  562. 

4.  Kinderhook  Bank  r.  Gifford  40 
Barb.  (N.  Y.)659;  Gourlay  x-.  Hutton, 

10  Wend.  (N.  Y.)  595;  Grant  v,  Mc- 
Caughin,  4  How.  Pr.  (N.Y.  Supreme 
Ct.)  216,  overruling  Hawes  v.  Hoyt, 

11  How.  Pr.  (N.  Y.  Supreme  Ct.)454; 
Toole  V.  Cook,  16  How.  Pr.  (N.  Y. 
Supreme  Ct.)  142. 

Requiring  Waiver  of  Issue. — In  New 
York  a  special  term  judge  cannot  con- 
dition his  granting  of  the  application 
on  the  defendant's  waiver  of  a  material 
issue.  Horn  v.  Brennan,  46  How.  Pr. 
(N.  Y.  Super.  Ct.)  479. 

6.  Gourlayr.  Hutton,  10  Wend.  (N. 
Y.)  596;  Douglas  r.  Douglas,  3  Edw. 
Ch.  (N.  Y.)  390;  Kinderhook  Bank  v, 
Gifford,  40  Barb.  (N.  Y.)  659;  Mitch- 
ell V.  Campbell,  14  Oregon  454. 
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or  usury.* 

4.  Eeqniring  Judgment  to  Stand  as  Security — a.  Power  of  the. 
Court. — The  court  may  open  a  default  on  condition  that  the 
judgment  shall  stand  as  security.* 

b.  Effect  of  the  Order. — Such  a  judgment  exists  merely  as 
security,  and  does  not  determine  any  right  of  the  parties  in  the 
action.^ 

Future  Proeeedingi  may  be  taken  in  the  action  precisely  as  they 
might  have  been  had  no  such  security  been  given,*  or  had  the 
judgment  by  default  never  been  entered.*  A  new  judgment 
upon  the  trial  had  according  to  the  order  may  be  entered  for 
the  amount  recovered  therein  without  reference  to  the  prior 
jud;;ment.* 

Sffoet  on  Liens. — The  new  judgment  cannot  operate  to  destroy 
the  effect  of  the  docket  lien  upon  the  real  or  personal  property 
obtained  by  the  first  judgment,''  as  the  first  judgment  is  not 
merged  therein.® 


Contra  In  Montana. — ^Anaconda  Min. 
Co.  V.  Saile,  i6  Mont.  8. 

1.  Kinderhook  Bank  v,  Gifford,  40 
Barb.  (N.  Y.)  659. 

Where  usury  is  set  up  as  a  proposed 
defense  an  order  to  set  aside  and  allow 
the  defendant  to  answer  may  be  grant- 
ed, on  condition  that  he  pay  to  the 
plaintiff  the  principal  sum  with  inter- 
est at  the  legal  rate,  as  well  as  costs  of 
the  action.  Weber  v.  Zeimet,  27  Wis. 
685. 

2.  Hansee  v.  Fiero,  25  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  52;  Nitchie  v. 
Smith,  2  John.  Cas.  (N.  Y.)  286; 
Blodget  V,  Conklin,  9  How.  Pr.  (N. 
Y.  Supreme  Ct.)  442 ;  Dows  v.  Bough- 
ton,  3  HiU  (N.  Y.)  452;  HaH  t;.  Tem- 
pleton,  4  N.  Y.  Wkly.  Dig.  120;  Neg- 
ley  r.  Counting  Room  Co.,  2  How. 
Pr.  N.  S.  (N.  Y.  City  Ct.)  237 ;  Holmes 
V,  Bush,  35  Hun  (N.  Y.)  637;  Holmes 
V.  Roeers  (Supreme  Ct.),  18 N.  Y.  St. 
Rep.  §52. 

8.  Holmes  v.  Rogers  (Supreme  Ct.), 
18  N.  Y.  St.  Rep.  652. 

4.  Holmes r.  Rogers  (Supreme Ct.), 
18  N.  Y.  St.  Rep.  652. 

5.  Holmes  t'.  Rogers  (Supreme  Ct.), 
18  N.  Y.  St.  Rep.  652. 

Marked  Snapended  on  Appeal.  —  In 
Holmes  v.  Bush,  35  Hun  (N.  Y.)  637, 
where,  on  opening  a  default,  judgment 
was  ordered  to  stand  as  security,  and 
upon  the  death  of  the  defendant  his 
executrix  was  substituted  as  defend- 
ant, against  whom  a  new  judgment 
was  entered,  it  was  held  that  the  mark- 
ing of  both  judgments  as  suspended 


on  appeal  by  an  order  made  under 
N.  Y.  Code  Civ.  Pro.,  §  1256,  did  not 
disturb  the  lien  on  land  affected  by 
the  prior  judgment. 

6.  Heinemann  v.  Waterbury,  5  Bosw. 
(N.  Y.)  689;  Miller  v.  Eagle  L.,  etc.^ 
Ins.  Co.,  3  E.  D.  Smith   (N.  Y.)   184. 

7.  Heinemann  v.  Waterbury,  5. 
Bosw.  (N.  Y.)689. 

Extension  of  Lien. — An  order  opening^ 
a  defendant's  default,  but  permittmg 
the  judgment  to  stand  as  security, 
does  not  extend  the  lien  of  such  judg- 
ment beyond  the  ten  years  prescribed 
by  N.  Y.  Code  Civ.  Pro.,  §  1251 ;  and 
after  such  period  of  ten  years  has- 
elapsed,  the  court,  although  it  will 
permit  an  execution  to  issue  upon  the 
original  judgment,  will  not  so  per- 
mit it  nunc  pro  tunc^  and  thus  possi- 
bly expose  subsequent  purchasers  to- 
the  risk  of  litigation.  Hansee  v, 
Fiero,  25  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct. )  46. 

Defendant's  Bights. — On  the  other 
hand,  **the  defendant  cannot  be  de- 
prived of  all  the  benefits  wliich  he  can 
have  upon  the  trial  and  upon  an  appeal 
from  the  decision  of  any  objections  to 
the  cause  of  action  or  tne  adequacy  of 
the  proofs  to  establish  it.  If  he  fully 
succeed,  the  judgment  ordered  to  stand 
as  security  would  fall.  If  he  partially 
succeed  it  will  be  so  far  affected." 
Heinemann  v.  Waterbury,  5  Bosw.  (N. 
Y.)689. 

S.  Hansee  v.  Fiero,  25  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  46. 

Jadgment  on  Amended  Comidaint. — 
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Bee  Ac^ndicato. — The  effect  of  the  order  is,  however,  to  deprive 
the  former  judgment  of  its  character  as  res  adjudicata.^ 

c.  Enforcement  of  the  Collateral  Judgment.— The 
security  is  collateral  merely  to  the  judgment  ultimately  recov- 
ered pro  tanto,  and  the  money  realized  upon  it  is  to  be  credited 
upon  what  may  be  termed  the  final  judgment.* 

d.  Issuance  of  Execution. — Until  the  final  determination  of 
the  judgment  by  default,  no  execution  can  be  issued  on  the  secur- 
ity judgment  to  enforce  its  payment.' 

e.  New  Judgment  Roll  must  be  Filed. — Where  the  plaintiff 
finally  succeeds,  he  must  enter  a  new  judgment  by  filing  a  fresh 
judgment  roll,  containing  all  the  papers  in  the  case,  as  if  none  had 
been  filed.* 

5.  Temu  should  Ezdnde  Technieal  Objection. — The  terms  imposed 
should  be  such  as  will  preclude  the  applicant  from  taking  advan- 
tage of  a  mere  technical  error,**  as  he  must  base  his  claim  for  a 
hearing  on  the  justice  of  his  cause.* 

6.  Acceptance  of  Benefit. — Where  the  defendant  accepts  the 
benefit  of  an  order  made  on  conditions,  he  is  bound  thereby.''^ 


The  fact  that  the  judgment  ultimately 
recovered  was  upon  an  amended  com- 
plaint does  not  amount  to  a  concession 
by  the  plaintiff  that  the  first  judgment 
was  unauthorized  so  as  to  deprive  him 
of  its  benefit  as  security,  nor  is  the 
amendment  a  waiver  of  such  security. 
Hansee  v,  Fiero,  25  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  46. 

1.  Hansee  v.  Fiero,  25  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  55;  Mott  v. 
Union  Bank,  38  N.  Y.  18. 

A  judgment  by  default  modified  by 
an  order  allowing  the  defendant  to 
answer  and  thus  litigate  plaintiff's 
claim,  but  directing  the  judgment  to 
stand  as  security  K>r  the  alleged  in- 
debtedness, is  not  a  **  final  determina- 
tion of  the  rights  of  the  parties,"  as 
defined  in  section  245  of  the  New 
York  code,  and  hence  is  no  legal 
obstacle  to  a  valid  order  of  arrest 
under  section  183  of  that  code.  Mott 
v.  Union  Bank,  38  N.  Y.  18. 

a.  Hall  r.  Templeton,  4  N.  Y.  Wkly. 
Dig.  120 

8.  Negley  v.  Counting  Room  Co., 
2  How.  Pr.  N.  S.  (N.  Y.  City  Ct.)  238; 
Ford  V.  Whitridge,  9  Abb.  Pr.  (N. 
Y.  C.  PI.)  416. 

Now  York.— "If  the  plaintiff  fails  in 
his  action,  the  security  is  returned  by 
canceling  the  collateral  judgment, 
which  loses  its  vitality  and  effect  when 
the  action  fails.  But  if  the  plaintiff 
finally  succeeds  in  the  action,  the  or- 


derly practice  is  to  issue  an  execution 
upon  the  final  judgment,  which  is  the 
real  judgment  in  the  case,  and  if  that 
proves  unproductive,  then  to  pursue 
whatever  lien  the  collateral  judgment 
g^ves ;  or  if  a  levy  has  already  been 
made  on  the  collateral  judgment,  or  a 
proceeding  has  been  founded  thereon, 
and  either  has  been  preserved  by  the 
order  opening  the  default,  it  will  not 
be  impaired,  but  may  be  enforced  if 
the  plaintiff  finally  recovers  in  the 
action.  But  the  court,  in  controlling 
the  execution  of  its  ow^n  process,  may, 
no  doubt,  on  application,  direct  the 
manner  of  its  enforcement,  so  that 
the  rights  of  all  parties  may  be  pre- 
served and  enforced  without  injury  or 
oppression  to  either.  It  is  clear, 
therefore,  that  the  security  judgment 
is  to  remain  of  record  unimpaired  un- 
til the  judgment  entered  upon  the  ver- 
dict has  been  paid,  reversed,  or  in 
some  legal  form  removed  from  the 
judgment  docket."  Negley  v.  Count- 
ing-Room  Co.,  2  How.  Pr.  N.  S.  (N. 
Y.  City  Ct.)  237. 

4.  Negley  v.  Counting  Room  Co., 
2  How.  Pr.  N.  S.  (N.  Y.  City  Ct.)  238, 
holding  also  that  where  an  appeal  is 
taken  it  must  be  from  the  final  trial 
judgment. 

6.  Bailey  v.  Clayton,  20  Pa.  St.  295. 
€.  Bailey  v,  Clayton,  20  Pa.  St.  295. 

7.  Hansee  v.  Fiero,  25  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.;  53. 
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7.  Poll  Compliance  Beqnired. — The  applicant  must  fully  comply 
with  the  terms  upon  which  the  default  is  opened,  or  relief  will  be 
denied.* 

8.  Where  Judgment  Substantially  Irregiilar. — Where  the  judgment 
is  entered  irregularly,  to  the  prejudice  of  the  defendant,  terms 
cannot  be  imposed  upon  him  as  conditional  to  the  order  granting 
him  relief  * 

TTT  Appial  rBOK  DE7A1TLT8.— 1.  General  Bnle.— The  general 
rule  is  that  the  defendant  to  a  judgment  by  default  cannot  carry 
up  the  decision  before  an  appellate  court  for  review,'  as  his 
default  admits  the  plaintiff's  cause  of  action,  and  consequently 
waives  error,*  unless  there  has  been  some  antecedent  judgment 
on  demurrer  or  otherwise,  and  even  then  questions  affecting 
subsequent  proceedings  cannot  be  raised.^ 

At  Oommon  Law. — So  a  writ  of  error  will  not  lie  at  common  law 
to  review  a  judgment  by  default.* 

b  E^ty. — See  article  Decrees,  vol.  5,  p.  1029. 

Vader  Code  Proeednre. — Nor   can   an   appeal  be  prosecuted  under 


1.  Dorian  V.  Wilson,  9 Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  70. 

PaynMnt  of  Mon^jr. — Where  the  condi- 
tion imposed  requires  the  payment  of 
a  sum  of  money— or  some  other  act — 
within  a  fixed  time,  the  conditions 
must  be  complied  with  before  the  ex- 
piration of  the  time,  or  the  judgment 
will  continue  in  force  without  regard 
to  the  order  setting  aside  the  default. 
Hartman  v.  Olvera,  49  Cal.  loi. 

2.  Yates  V.  Guthrie,  119  N.  Y.  420; 
Smith  V,  Rollins,  35  Mo.  408. 

IrregQlmr  8er?lee  of  Snnunoni — ^Pre- 
aatvre  Entry. — Where  the  judgment  is 
shown  to  have  been  entered  on  irregu- 
lar service  of  summons,  or  where  it 
clearly  appears  to  have  been  prema- 
turely entered,  the  defendant's  right 
to  have  it  set  aside  cannot  be  clogged 
with  the  condition  that  the  judgment 
stand  as  security.  Yates  v.  Guthrie, 
119  N.  Y.  420. 

8.  Longley  v.  Cleavland,  133  Mass. 
356;  Ringgold's  Case,  i  Bland  (Md.) 
9;  Hawkins  v.  Jackson,  cited  in  Tack- 
son  V.  Union  Bank,  6  Har.  &  }.  (Md.) 
151,  note;  Lahens  t».  Fielden,  15  Abb. 
Pr.  (N.  Y.  Ct.  App.)  177;  Swarthout 
V.  Curtis,  4  N.  Y.  415;  Garnsey  v. 
Knights,  I  Thomp.  &  C.  (N.  Y.)  259; 
Pope  V.  Dinsmore,  8  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  429;  Stewart  v.  Morton, 
«  Abb.  Pr.  (N.  Y.  Super  Ct.)  429, 
note. 

nwQillctoiit  Setre  RmUi. — So  the  de- 
fects of  an  insufficient  scire  facias  in  a 
proceeding    against    bail    cannot   be 


reached  on  error  where  the  record 
shows  a  judgment  upon  plea  with- 
drawn. Clements  v.  Johnson,  3  Stew, 
&  P.  (Ala.)  269. 

4.  Thus  where  a  defendant  suffers  a 
default  in  an  action,  and  fails  to  take 
advantage  of  points  which  were  open 
to  him,  the  appellate  court  will  hold 
that  he  waived  them.  Hollinshead  v. 
Von  Glahn,  4  Minn.  190. 

Judsmant  on  Promliaory  Note. — An 
indorser  of  a  promissory  note  who 
has  suffered  judgment  by  default  can- 
not avail  himself  by  writ  of  error  of 
want  of  notice  of  nonpayment.  Winn 
v.  Levy,  2  How.  (Miss.)  902. 

6.  Megin  v.  Filor,  4  Fla.  206. 

6.  Smith  V.  French,  46  Conn.  239; 
Turner  v.  Putnam,  31  Me.  557 ;  Dorr 
V.  Birge,  8  Barb.  (N.  Y.)  351 ;  Sands 
V.  Hildreth,  12  Johns.  (N.  Y.)  493; 
Gelston  v,  Hoyt,  13  Johns.  (N.  Y.)  561 ; 
Henry  v.  Cuyler,  17  Johns.  (N.  Y.) 
469 ;  Colden  v.  Knickerbacker,  2  Cow. 
(N.  Y.)  31;  Campbell  v.  Stakes,  2 
Wend.  (N.Y.)  146;  Houghton  v.  Starr, 
4  Wend.  (N.  Y)  179;  Kane  v.  Whit- 
tick,  8  Wend.  (N.  Y.)  219. 

Judgment  on  Abandoning  Demnrrer. — 
In  Gelston  v.  Hoyt,  13  Johns.  (N.  Y.) 
561,  the  defendant's  counsel  had  de- 
clined arguing  a  demurrer  before  the 
Supreme  Court,  and  judgment  was,  of 
course,  given  for  plaintiff.  It  was  held 
that  the  defendant  could  not,  on  writ  of 
error,  object  to  the  propriety  of  a  judg- 
ment which  had  passed  against  him  by 
default. 
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code  procedure  from  a  judgment  by  default.^ 

By  Consent. — And  the  jurisdiction  to  review  such  a  decision  cannot 
be  conferred  by  consent  or  agreement  of  parties.* 

2.  QnalifLcations  of  the  General  Bnle. — Where  the  objection  attacks 
the  jurisdiction  of  the  court  to  render  the  judgment  by  default,  a 
direct  appeal  will  lie  to  reverse  the  judgment  as  void  ab  initio^ 
as  for  instance  where  the  plaintiff's  pleadings  fail  to  state  a  cause 
of  action  *  or  where  the  record  does  not  affirmatively  show  that 


1.  California. — People  v.  El  Dorado 
County  (St.,  lo  Cal.  19. 

Michigan. — Beeson  v.  HoUister,  11 
Mich.  193. 

Nevada. — Paul  v.  Armstrong,  i  Nev. 
82;  Martin  v.  District  Ct.,  13  Nev.  85. 

New  York, — Maltby  v.  Greene,  3 
Abb.  App.  Dec.  (N.  Y.)  147;  Jones  v. 
Kip,  7  N.  Y.  Lep.  Obs.  91 ;  Bripp:s  v. 
Bergen,  23  N.  Y.  162;  Dorr  v.  Birge, 
8  Barb.  (N.  Y.)  351 ;  Adams  v.  Oaks, 
20  Johns.  (N.  Y.)  282;  McMahon  v. 
Rauhr,  47  N.  Y.  67;  Sands  v.  Hil- 
dreth,  12  Johns.  (N.  Y.)  493;  Oliver 
V.  French,  80  Hun  (N.  Y.)  175; 
Hurrj  V.  Coffin,  11  Daly  (N.  Y.)  181. 

Oregon. — Ryan  v.  Harris,  2  Oregon 
175 ;  Long  V.  Sharp,  5  Oregon  438. 

Washington. — Port  v.  Parfit,  4  Wash. 
369;  State  V.  Superior  Ct.,  12  Wash. 
548;  Baker  v.  Prewett,  3  Wash.  Terr. 

474- 

Default  for  Want  of  Answer. — No  ap- 
peal lies  under  code  procedure  from  a 
judgment  by  default  for  want  of  an 
answer,  unless  expressly  provided  for 
by  statute.  Smith  v.  Ellendale  Mill 
Co.,  4  Oregon  70. 

On  Demurrer. — In  Oregon  an  appeal 
lies  from  a  final  judgment  or  decree 
rendered  against  a  defendant  who 
elects  to  stand  upon  his  demurrer. 
Kearns  v.  Follansby,  15  Oregon  596; 
Hendy  Mach.  Works  v.  Portland  Sav. 
Bank,  24  Oregon  60,  holding  that  a 
writ  of  review,  therefore,  cannot  be 
sustained. 

In  New  York,  under  the  provisions  of 
section  352  of  the  old  code,  the  gen- 
eral term  of  the  Common  Pleas  ofthe 
city  of  New  York  had  no  jurisdiction 
to  review,  on  appeal,  a  judgment  of 
affirmance  by  default  of  the  general 
term  of  the  Marine  Court.  McMahon 
V.  Rauhr,  47  N.  Y.  67. 

2.  McMahon  v.  Rauhr,  47  N.  Y.  67. 
Dismissal   of  Appeal. — The    proper 

course,  therefore,  is  neither  to  affirm 
nor  reverse  but  to  dismiss  the  appeal 
or  writ  of  error.  Dorr  v,  Birge,  8 
Barb.  (N.  Y.)  353;  Colden  v,  Knicker- 


backer,  2  Cow.  (N.  Y.)  31;  Campbell 
V.  Stakes,  2  Wend.  (N.  Y.)  146; 
Houghton  V.  Starr,  4  Wend.  (N.  Y.) 
179;  Kane  v.  Whittick,  8  Wend.  (N. 
Y.)  219. 

8.  Hodges  V.  Wise,  i6  Ala.  509;  Cul- 
lum  V.  Branch  Bank,  23  Ala.  797 ;  Clark 
V.  Gilmer,  28  Ala.  265 ;  Hunt  v.  Ellison, 
32  Ala.  198;  Dow  V.  Whitman,  36  Ala 
604;  Brinsfield  v.  Austin,  39  Ala.  227; 
Trullenger  v.  Todd,  5  Oregon  36;  Peo- 
ple V.  Ferris,  36  N.  Y.  220. 

**  While  it  appears  to  be  generally 
conceded  that  a  void  judgment  may  be 
disregarded  and  treated  as  a  nullity, 
whenever  any  right  is  claimed  under 
such  judgment,  "whether  it  has  been 
appealed  from  and  set  aside  by  a  com- 
petent court  or  not,  it  appears  also  to 
be  the  constant  practice  for  courts  of 
review  to  entertain  appeals  from  such 
judgments  for  the  purpose  of  revers- 
ing and  purging  the  records  of  such 
judgments."  Trullenger  v,  Todd,  5 
Oregon  39. 

4.  Strader  v.  Manville,  33  Ind.  in ; 
Kyle  V.  Kyle,  55  Ind.  387 ;  Odf  11  v. 
Carpenter,  71  Ind.  4^;  Gage  z\ 
Maryatt,  9  Mont.  265;  Cragin  v. 
Lovell,  109  U.  S.  199;  McAllister  v. 
Kuhn,  96  U.  S.  87 ;  Hollis  v.  Richard- 
son, 13  Gray  (Mass.)  392;  State  Bank 
V.  Senecal,  9  La.  225;  Carpenter  r. 
Knapp,  I  Tex.  App.  Civ.  Cas.,  ^  11 11. 

**  A  judgment  by  default  will  be  set 
aside  or  the  judgment  arrested  if  the 
allegations  of  the  petition  are  not  set 
forth  with  such  substantial  accuracy, 
or  with  sufficient  certainty,  as  to  inform 
the  court  what  judgment  to  render 
without  looking  for  information  to 
proofs  not  within  the  allegations,  or 
where  the  petition  shows  no  cause  of 
action."  Johnson  v.  Dowling,  i  Tex. 
App.  Civ.  Cas.,  ^  1091 ;  Hall  v.  Jack- 
son, 3  Tex.  305 ;  Johnson  v,  Davis,  7 
Tex,  173. 

PreUmlnary  Motion  or  Ezoeption  Not> 
Required. — A  judgment  by  default  ren- 
dered on  a  petition  not  stating  a  cause 
of  action  may  be  reversed  on  appeal. 
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the  trial  court  had  jurisdiction  of  the  person  of  the  defendant,' 
or  where  the  judgment  by  default  is  rendered  on  service  which 
is  irregularly  made.* 


without  a  preliminary  motion  for  new 
trial,  Humphreys  v.  Walton,  2  Bush 
(Kj.)  580;  and  although  no  exception 
appears  on  the  record,  Berkshire  v. 
Young,  45  Ind.  461. 

In  Pennsylvania  an  exception  must 
be  taken  to  the  decision  of  the  court 
refusing  judgment  by  default  for  want 
of  a  sufficient  affidavit  of  defense  to 
entitle  the  plaintiff  to  a  review.  Pat- 
terson V.   Roberts,  15  W.  N.  C.  (Pa.) 

547. 

Demuxrablo  Defects. — Upon  a  writ  of 
error  to  reverse  a  judgment  by  default, 
such  defects  in  the  declaration  or 
complaint  as  could  have  been  taken 
advantage  of  before  judgment  by  gen- 
eral demurrer  may  be  brought  under 
review.  McAllister  v.  Kuhn,  96  U. 
S.  87. 

Special  Coimts  Bad. — So  a  writ  of 
error  will  not  lie  to  reverse  a  judg- 
ment by  default  upon  a  declaration 
setting  out  common  counts  sufficient 
to  authorize  the  judgment  by  default, 
although  the  special  count  may  per- 
haps be  bad.  Ford  v.  Baird,  i  Chand. 
(Wis.)  212. 

Ol^ecUon  First  Raised  on  Appeal. — 
Where,  however,  the  objection  is  first 
raised  on  appeal,  it  will  not  be  favored, 
but  the  complaint  will  be  liberally 
construed  to  support  the  judgment. 
Northern  Trust  Co.  v.  Markell  (Minn. 
1895)*  63  N.  W.  Rep.  735. 

Motton  to  Bet  Aside  as  Bnbstltiite  fbr 
Writ  of  Brror. — A  motion  to  set  aside 
a  judgment  by  default  cannot  prop- 
erly be  used  as  a  substitute  for  a  writ  of 
error  to  attack  the  sufficiency  of  the 
facts  stated  in  the  complaint  to  author- 
ise the  judgment  rendered,  as  where 
the  sufficiency  of  the  complaint  de- 
pends on  the  further  question  whether 
or  not  a  mechanic's  lien  attaches  to  a 
school  building.  Edwards  r.  Janes- 
ville,  14  Wis.  36. 

1.  California,—  Stevens  v,  Ross,  i 
Cal.  97;  Parker  v,  Shephard,  i  Cal. 
131;  Burt  V,  Scrantom,  i  Cal.  416; 
Joyce  V.  Joyce,  5  Cal.  449. 

Illinois. — Pattison   v.  Hood,   4  111. 

Indiana,^Kr\e  v.  Kyle,  55  Ind.  387 ; 
Cochnower  v.  Cochnower,  27  Ind.  253 ; 
Abdil  V.  Abdil,  26  Ind.  28i7. 

Missouri. — Wyeth  Hardware,  etc., 
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Co.  V.  Lang,  54  Mo.  App.  147 ;  Hope 
V.  Blair,  105  Mo.  85 ;  Adams  v.  Cowles, 

95  Mo.  507 ;  Carr  v.  Lewis  Coal  Co., 

96  Mo.  155;  Brown  v.  Woody,  64  Mo. 
548;  Higgins  T'.  Peltzer,  49  Mo.  155: 
Barlow  V.  Steel,  65  Mo.  619;  Napton  t*. 
Leaton,  71  Mo.  366. 

Nevada. —  Kidd  v.  Four-Twenty 
Min.  Co.,  3  Nev.  381. 

North  Carolina. — Clark  v.  Deloach 
Mills  Mfg.  Co.,  no  N.  Car.  in. 

Oregon. — Prickett  v.  Cleek,  13  Ore- 
gon 415. 

In  New  Tork,  where  the  judgment  by 
default  is  rendered  against  the  de- 
fendant without  his  knowledge  that 
an  action  against  him  had  been 
brought,  and  upon  a  false  official  re- 
turn of  the  service  of  process,  he  may 
appeal  therefrom  and  satisfy  the  ap- 
pellate court  by  affidavit  that  he  was 
not  served.  Tracy  v.  Shannon,  16 
Cry.  Pro.  Rep.  (N.  Y.  C.  PI.)  448; 
Fitch  V.  Devlin,  15  Barb.  (N.  Y.)  48; 
Waring  v.  McKinley,  62  Barb.  (N. 
Y.)  621 ;  Wheeler  T'.  New  York,  etc.,  R. 
Co.,  24  Barb.  (N.  Y.)  414;  Tanner  v. 
Marsh,  53  Barb.  (N.  Y.)  438. 

2.  Joyce  v.  Joyce,  5  Cal.  449;  Peck 
V.  Warren,  8  Pick.  (Mass.)  i^;  Har- 
rington V.  Woflford,  46  Miss.  31 ;  Doe 
V.  Bradley,  6Smed.  «  M.  (Miss.)  492; 
Christian  v.  O'Neal,  46  Miss  669;  Fos- 
ter V.  Hadduck,  6  N.  H.  217;  Hayward 
v.  Hartshorn,  3  N.  H.  198;  Covington 
v.  Burleson,  28  Tex.  368;  Tobler  v. 
Stubblefield,  32  Tex.  i88;  Roberts  v. 
Stockslager,  4  Tex.  307;  Stewart  v, 
Arlege,  i  Tex.  App.  Civ.  Cas.,  ^  656; 
Frosch  V.  Schlumpf ,  2  Tex.  422 ;  Bur- 
leson V.  Henderson,  4  Tex.  49;  Nor- 
vell  v.  Garthwaite,  25  Tex.  583; 
Neill  V.  Brown,  11  Tex.  17;  Violand 
V.  Saxel.  31  Tex.  283. 

Prematnre  Jadgment. — So  where  a 
summons  was  issued  and  served  in  the 
morning,  by  which  the  defe  ndants  were 
cited  to  appear  and  answer  the  com- 
plaint in  the  court  of  first  instance  at 
ten  o'clock,  and  judgment  was  ren- 
dered against  them  at  nine  o'clock 
in  the  morning  of  the  same  day,  it 
was  held  that  a  direct  appeal  would 
lie.      Parker    v.    Shephard,    i     Cal. 

And  where  a  suit  is  brought  against 
a  person  in  a  county  other  &an  toat  in 


225 


Volume  VI. 


Appeal  from  BefEiiilts. 


DEFAULTS, 


Statutory  Appeal. 


3.  To  Seview  Assessment  of  Damages  on  De&olt. — Where  the 
damages  are  unliquidated  a  writ  of  error  will  not  lie  at  common 
law  to  correct  the  assessment.* 

AsMHment  by  Conrt. — The  rule  is  otherwise  where  the  assessment 
is  made  by  the  court,  in  which  case  it  may  be  reviewed  by  writ 
of  error.* 

4.  Statutory  Appeal — a.  In  General. — An  appeal  or  writ  of 
error  is  sometimes  expressly  provided  for  by  statute.' 


which  he  resides,  he  has  thirty  days 
within  which  to  answer,  exclusive  of 
the  day  on  which  the  summons  is 
served,  and  a  judgment  by  default  be- 
fore the  expiration  of  the  full  time 
will  be  reversed  on  direct  appeal. 
Burt  V,  Scrantom,  i  Cal.  416. 

Dcfecttre  Retozn. — Where  a  scire 
facias  was  returned  "executed  by  sum- 
moning Thomas  Middleton  to  be  at 
the  District  Court  in  Austin  county 
at  its  fall  term,  1852,"  and  judgment 
went  by  default,  it  was  held  that  the 
return  was  defective,  and  judgment 
was  reversed.  Middleton  v.  State,  11 
Tex.  255. 

Bervioe  Irrefolar  bat  Not  Void.— Un- 
der modern  code  procedure  it  has 
been  held  that  a  direct  appeal  will  not 
lie  where  the  service  is  merely  irreg- 
ular but  not  void,  and  that  a  motion  to 
set  aside  is  the  proper  remedy.  De 
Armond  v,  Adams,  25  Ind.  455 ;  Belles 
V,  Carroll,  6  Wash.  131. 

1.  West  V.  Whitney,  26  N.  H.  314, 
RnOerln  Uuiaett. — Where,  on  calling 

a  case  in  replevin,  the  defendant 
makes  default,  and  both  parties  treat 
the  further  proceedings,  then  and 
there,  as  an  inquest,  the  defendant 
cannot,  on  a  bill  of  exceptions  for  the 
exclusion  of  evidence  proposed  by  the 
defendant,  change  his  ground  and 
claim  rights  beyond  what  are  incident 
to  an  inquest.  Kerker  v.  Carter,  i 
Hill  (N.  Y.)  loi. 

2.  Caouette  v.  Young  (N.  H.  1892), 
32  Atl.  Rep.  157;  Jarvis  v.  Brooks,  27 
N.  H.  37;  West  V,  Whitney,  26  N.  H. 
314;  Campbell  v.  Patterson,  7  Vt.  86; 
Wnitwell  V.  Atkinson,  6  Mass.  272. 

An  Audita  Querela  is  not  proper  to 
review  a  judgment  by  default  because 
of  an  irregularity  in  the  assessment  of 
damages  after  an  execution  has  been 
rendered  and  levied  thereon.  Had- 
lock  V.  Clement,  12  N.  H.  73. 

8.  in  California  there  is  no  distinc- 
tion between  judgments  by  default 
and  judgments  after  issue  joined  and 
a  trial,   under    the    language  of    the 


code  providing  that  an  appeal  may  be 
taken  from  a  **  final  judgment "  within 
a  year  after  its  rendition.  A  direct 
appeal  may  therefore  be  taken  from  a 
judgment  by  default  within  the  statu- 
tory time  without  a  preliminary  mo- 
tion to  set  aside  the  judgment  below. 
Hallock  V,  Jaudin,  34  Cal.  172;  How- 
ard V,  Galloway,  60  Cal.  10. 

m  Idalio  no  distinction  exists  as  to 
the  right  of  appeal  between  judgments 
entered  by  default  by  the  clerk  and 
those  rendered  after  trial  upon  issues 
joined.  An  appeal  lies  from  a  judg- 
ment in  either  case  within  one  year 
after  its  rendition  or  entry.  They 
are  equally  final  judgments  within  the 
intent  of  the  statute.  Hardiman  v. 
South  Chariot  Min.  Co.,  i  Idaho  704. 

m  Arkaaaafl  and  Kentucky  a  direct 
appeal  may  be  taken  from  a  judgment 
by  default  without  first  interposing  a 
motion  in  the  trial  court  to  set  it  aside. 

Arkansas. — Bamett  v.  State,  35 
Ark.  501 ;  Files  v.  Robinson,  30  Ark. 
A87;  Cairo,  etc.,  R.  Co.  z\  Trout,  32 
Ark.  18.  See  also  Martin  v.  Godwin, 
34  Ark.  682. 

Kentucky. — Ruby  v.  Grace,  2  Duv. 
(Ky.)  540;  Long  v.  Montgomery,  6 
Bush  (Ky.)  394;  Hall  v.  Com.,  8 
Bush  (Ky.)  378. 

m  Indiana  a  more  recent  case  over- 
rules the  general  principle  in  favor  of 
a  direct  appeal  from  a  judgment  by 
default  without  distinction  of  the 
grounds.  Odell  v.  Carpenter,  71  Ind. 
469 ;  Abdil  v.  Abdil,  26  Ind.  287 ;  Coch- 
nower  v.  Cochnower,  27  Ind.  253; 
Strader  v.  Manville,  33  Ind.  iii; 
Barnes  v.  Bell,  39  Ind.  328;  Wright  v. 
Norris,  40  Ind.  247;  Kyle  v.  Kyle,  55 
Ind.  387. 

In  New  Tork,  under  the  old  code,  an 
appeal  would  lie  to  the  general  term 
of  the  Court  of  Common  Pleas,  where 
the  defendant  failed  to  appear  before 
the  justice,  if  he  excused  his  default 
and  showed  that  manifest  injustice  had 
been  done ;  but  the  facts  had  to  be  es- 
tablished by  affidavits  served  with  no- 
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b.  Construction  of  Statute. — ^A  statute  allowing  an 
appeal  from  ''all  final  judgments''  includes  and  authorizes  an 
appeal  from  a  judgment  by  default.^ 

c.  Appeals  Not  Encouraged. — But  even  where  a  writ  of 
error  or  appeal  is  allowable  under  the  statute  it  will  not  be 
encouraged.* 

d.  From  Final  Judgment  Only. — Where  the  appeal  is  al- 
lowable it  must  be  taken  from  final  judgment  by  default  rendered 
upon  a  return  of  the  writ  of  inquiry  in  damages,  and  not  from 
the  interlocutory  judgment.* 

e.  Appeals  from  Inferior  Courts. — The  general  rule  ap- 
plies to  appeals  from  decisions  by  default  taken  in  inferior  courts 
of  limited  jurisdiction,  unless  regulated  by  statute.* 


tice  of  appeal.  Pultz  v.  Diossy,  53  How. 
Pr.  (N.  Y.  C.  Pl.)  371. 

Where,  however,  the  defendant  ap- 
peared and  put  in  an  answer,  upon 
which  the  cause  was  adjourned  to  a 
future  day,  and  he  failed  to  appear 
upon  that  day,  no  appeal  would  lie  to 
open  it  as  a  default,  it  not  being  a  case 
in  which  the  defendant,  in  the  lan- 
guage of  the  code,  '*  had  failed  to  ap- 
pear." Pultz  V.  Diossy,  53  How.  Pr. 
(N.  Y.  C.  pi.)  271 ;  Wild  v.  New  York, 
etc.,  R.  Co.,  I  Hilt.  (N.  Y.)  302; 
Bunker  f .  Latson,  i  E.  D.  Smith  (N. 
Y.)  410;  Edwards  v.  Drew,  2  E.  D. 
Smith  (N.  Y.)  56;  Story  v.  Bishop,  4 
E.  D.  Smith  (N.  Y.)  423. 

But  in  such  a  case  an  appeal  would 
lie  to  reverse  the  judgment  for  error, 
and  where  it  appeared  that  the  return 
was  not  warranted  by  the  evidence  it 
was  reversed.  Pultz  v.  Diossy,  53 
How.  Pr.  (N.  Y.  C.  PI.)  272;  Hunt  v, 
Westervelt,  4  E.  D.  Smith  (N.  Y.) 
225 ;  Story  v.  Bishop,  ±  E.  D.  Smith 
(N.  Y.)  423;  Teaz  v.  Chrystie,  2  E.  D. 
Smith  (N.  V.)  638;  Howard  v.  Brown, 
2  E.  D.  Smith (N.  Y.)247;  Alburtisr. 
McCready,  2  E.  D.  Smith  (N.  Y.)  39; 
Everett  v.  Parks,  62  Barb.  (N.  Y.)  9. 

I&  Pennsylvaiiia  the  proper  remedy 
to  avoid  the  effect  of  a  judgment  by 
default  entered  upon  an  insufBcient 
affidavit  of  defense  is  by  an  appeal, 
and  not  by  a  motion  to  strike  off. 
Philadelphia,  etc.,  R.  Co.  v.  Snow- 
don,  161  Pa.  St.  201. 

in  Waslilngton  a  review  of  errors  of 
law  by  certiorari  proceedings  may  be 
had  under  2  Hill's  Code,  Oregon,  ^ 
1621.     State  v.  Superior  Ct.,  12  Wash. 

548- 

1.  Woodward  v,  Whitescarver,  6 
Iowa  I ;  Broghill   v.   Lash,   3  Greene 


(Iowa)  357;  Harrison  v.  Kramer,  3 
Iowa  543;  Carr  v.  Kapp,  3  Iowa  80; 
Byington  v.  Crosthwaite,  i  Iowa  148; 
Doolittle  V.  Shelton,  i  Greene  (Iowa) 
271;  Buenz  v.  Cook,  15  Colo.  38; 
Masterson  v,  Le  Claire,  4  Minn.  163; 
Karns  v,  Kunkle,  2  Minn.  313. 

a.  Vintv.  Hudspith,  29Ch.Div.322. 

Tlie  Reason  is  that  the  plaintiff  in 
error  permitted  the  errors  in  the  trial 
court  to  pass  unnoticed.  Karns  v. 
Kunkle,  2  Minn.  313. 

Time  to  Appeal.— The  statute  limit- 
ing the  time  to  appeal  begins  to  run 
from  the  entry  of  the  jud|^ment  by 
default,  and  not  from  the  time  of  its 
rendition.  Edwards  v,  Hellings,  103 
Cal.  204. 

Tbe  Move  Appropriate  Remedy  is  a  mo- 
tion to  set  aside  the  judgment  by  de- 
fault. Vint  V,  Hudspith,  29  Ch.  Div. 
322. 

In  Vermont  the  plaintiff  in  a  trustee 
suit  before  a  justice  of  the  peace,  the 
subject-matter  of  which  is  appealable^ 
may  appeal  from  the  judgment  of  the 
justice  in  reference  to  the  liability  of 
the  trustee,  where  the  principal  de- 
fendant is  defaulted.  Van  Buskirk  t'. 
Martin,  28  Vt  726. 

3.  Wheeler  v.  State,  7  Gili  (Md.) 
33;  Wilmer  v.  Harris,  5  Har.  &  ]. 
(Md.)  I. 

Judgment  on  Demurrer. — An  appeal 
will  not  lie  from  a  judgment  on 
demurrer  against  the  defendant,  in  an 
action  of  debt  on  a  bond  with  collat- 
eral condition,  until  an  inquisition  is 
taken  and  final  judgment  entered. 
Wheeler  v.  State,  7  Gill  (Md.)  33; 
Green  v,  Hamilton,  16  Md.  317. 

4.  In  Hassaolineette,  under  Gen. 
Stat.,  c.  120,  ^  25,  as  in  force  in  1866, 
re-enacting  Rev.  Stat.,  c.  85,  §  13,  an 
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Notice  of  Appeal. — ^Where  the  statute  does  not  require  notice  of 
an  appeal  from  a  judgment  by  default  to  a  superior  court  none  is 
required  to  confer  jurisdiction  on  the  latter.* 

/.  Preliminary  Motion— judgment  by  Deficit.— Where  no  ap. 
peal  is  allowed  by  statute  from  a  judgment  by  default,  the  appro- 
priate remedy  of  the  defendant  is  to  make  a  timely  motion  in  the 
trial  court  to  set  the  judgment  by  default  aside  and  take  an  ap- 
peal from  an  order  denying  the  motion.*     Such  a  preliminary 


appeal  lies  fron^  the  decision  of  a  mag- 
istrate rendered  by  default.  Jaha  v. 
Belleg,  13  Allen  (Mass.)  78;  Holman 
V.  Sigourney,  11  Met.  (Mass.)  436; 
Ball  V,  Burke,  11  Cush.  (Mass.)  80. 

In  Kansas,  where  an  action  is  brought 
before  a  justice  of  the  peace,  and  the 
defendant  makes  no  appearance,  but 
permits  judgment  to  be  rendered  in 
his  absence,  he  is  not  thereby  prohib- 
ited from  taking  an  appeal  to  the  Dis- 
trict Court,  and  section  114  of  the 
justices'  code  only  provides  an  addi- 
tional remedy.  Leavenworth,  etc.,  R. 
Co.  V.  Forbes,  37  Kan.  445. 

In  Pennsylvania  the  Procedure  Act 
of  May  25,  1887,  does  not  apply  to 
appeals  from  justices  of  the  peace  as 
regards  plaintiff's  statement,  judgment 
by  default,  etc.  The  practice  and 
pleadings  in  appeals  from  judgments  of 
justices  of  the  peace  are  unchanged  by 
the  act,  and  the  procedure  is  the  same 
as  before  that  act  was  passed.  Lentz 
V,  Sylvester,  6  Pa.  Co.  Ct.  Rep.  580. 

Answer  Stricken  Out. — When  an  an- 
swer is  purposely  stricken  out  or  set 
aside  on  a  trial  in  justice's  court,  and 
defendant  failing  to  file  any  other  an- 
swer, judgment  is  rendered  against 
him,  such  judgment,  upon  a  question 
of  defendant's  right  of  appeal,  will  be 
considered  as  a  **  judgment  for  want 
of  answer."  Long  v.  Sharp,  5  Ore- 
gon 438. 

1.  McBrien  v.  Riley,  38  Neb.  561 ; 
State  Bank  %\  Green,  8  Neb.  297; 
Schuyler  v,  Hanna,  28  Neb.  601 . 

2.  Indiana, — Durbin  v.  Conner,  16 
Ind.  163;  Holmes  r.  Fitch,  16  Ind.  358; 
Lasselle  v,  Wilson,  13  Ind.  453;  Blair 
V,  Davis,  9  Ind.  236;  Frasier  i;.  Hubble, 
13  Ind.  432;  Kirby  T'.  Robbins,  13  Ind. 
470;  Harlan  v.  Edwards,  13  Ind.  430; 
Cincinnati,  etc.,  R.  Co.   v.  Calvert, 

13  Ind.  489;  Skeen  v.  Huntington, 
25  Ind.  510;    Darlington  v.  Warner, 

14  Ind.  449;  Sturgis  v.  Rodman,  14 
Ind.  604;  Gibson  v.  Green,  22  Ind. 
422;  Johnson  v.  Ikerd,  48  Ind.  380; 
Willhelm  v.  Bull,   19  Ind.  227;  Jen- 


nings XK  Greenwald,  20  Ind.  408;  Gray 
V,  Dickey)  20  Ind.  96 ;  Collier  f.  State, 

13  Ind.  560;  Walpole  v.  West,  18  Ind. 
81;  Yancy  v.  Teter,  39  Ind.  311; 
Barnes  t'.  Conner,  39  Ind.  294;  Barnes 
V.  Bell,  39  Ind.  328;  De  Armond  v. 
Adams,  25  Ind.  455;  Nutting  v.  Los- 
ance,  27  Ind.  37;  Ratliflf  v.  Baldwin, 
29  Ind.  16;  Clegg  r.  Fitliian,  32  Ind. 
90;  Clegg  V.  Patterson,  32  Ind.  135; 
Strader  v.  Manville,  33  Ind.  11 1; 
Barnes  t'.  Wright,  39  Ind.  293;  Dur- 
bon  V.  Connor,  15  Ind.  433. 

lovja. — Decatur  Coimty  xk  Clem- 
ents, 18  Iowa  536;  McKinley  v. 
Betchtel,  12  Iowa  562;  Downing  v. 
Harmon,  13  Iowa  535 ;  Bethel  r.  Leay, 

14  Iowa  592;  Berryhill  xu  Jacobs,  19 
Iowa  346;  Barnes  t*.  Hayick,  15  Iowa 
602;  Leonard  r .  Hallem,  17  Iowa  564; 
Hunt  V.  Stevens,  25  Iowa  261 ;  Pig- 
man  r.  Denney,  12  Iowa  396;  Robi- 
son  V.  Saunders,  14  Iowa  539;  Carle- 
ton  V,  Byington,  17  Iowa  579;  Wood- 
ward V.  Whitescarver,  6  Iowa  i. 

Missouri. — Blanchard  v.  Hatch,  32 
Mo.  261 ;  Brown  v.  Missouri  Pac.  R. 
Co.,  85  Mo.  123;  Smiths.  St.  Louis, 
etc.,  R.  Co.,  53  Mo.  338;  Kinser  r. 
Shands,  52  Mo.  326;  Lawther  v.  Agee, 
34  Mo.  372. 

Nexv  Torh. — Pultz  v.  Diossy,  53 
How.  Pr.  (N.  Y.  C.  PI.)  270;  Maltby 
V.  Greene,  3  Abb.  App.  Dec.  (N.  Y.) 
147;  Adams  v.  Oaks,  20  Johns.  (N. 
Y.)  284;  Oliver  v,  French,  80  Hun 
(N.  Y.)  175. 

Washington.  —  Port  r.  Parfit,  4 
Wash.  369. 

West  Virs^inia. — Baker  v.  Western 
Min.,  etc.,  Co.,  6  W.  Vn.  196;  Adam- 
son  V.  Peerce,  20  W.  Va.  59. 

In  Missouri  a  niotirn  to  fet  aside  a 
judgment  by  default  must  first  be 
made  befor*^  an  appeal  can  be  taken. 
Smith    V.    Wineland,    21    Mo.    App. 

387. 

Vbl  KmiUuiky  a  judgment  by  default 
where  there  had  been  no  service  of 
process  upon  the  defendant  was  called 
a  clerical  misprision ;  and  a  misprision 
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motion  where  required  is  jurisdictional.^ 

In  Gmoi  of  aimple  Bofkult. — The  same  principle  applies  to  the  review 
of  an  order  granting  a  default.* 


of  the  clerk  is  no  ground  for  an  ap- 
peal until  it  has  been  presented  to  the 
court  rendering  the  judgment,  and  a 
motion  must  first  be  made  below  to 
set  aside  the  judgment  on  that  ground. 
Robinsons.  Mobley,  i  Bush  (Ky.)  196. 

The  contrary,  however,  was  held  in 
Long  V.  Montgomery,  6  Bush  (Ky.) 
3^;  Ruby  T».  Grace,  2  Duv.  (Ky.)  540, 
where  it  was  held  that  a  judgment 
without  appearance  or  citation  was 
void  and  not  correctible  as  a  clerical 
misprision,  and  consequently  was  re- 
versible on  direct  app>eal. 

Tecbnieal  Error. — Where  a  technical 
error  not  substantially  affecting  the 
rights  of  the  parties  exists  in  the  form 
of  the  judgment  by  default,  the  appro- 
priate remedy  of  the  defendant  is  a 
motion  to  modify.  Schmidt  v,  Gilson, 
14  Wis.  515,  where  it  was  held  that  a 
judgment  by  default  to  enforce  a  me- 
chanic's lien,  directing  that  "the  lands 
and  premises  described  and  set  forth 
in  the  complaint  and  the  lien  therein 
be  sold  on  execution  in  accordance 
with  chapter  153,  Rev.  Stat.,"  instead 
of  directing  that  the  right,  title,  and 
interest  of  the  defendant  in  the  build- 
ing, etc.,  be  sold,  would  not  require 
reversal  but  only  modification. 

1.  Kelly  V.  Chicago,  etc.,  R.  Co.,  86 
Mo.  681 ;  Horton  v.  St.  Louis,  etc.,  R. 
Co.,  83  Mo.  541;  Garnet  v.  Rodgers, 
52  Mo.  145 ;  Barnett  v.  Lynch,  3  Mo. 

369- 

Constmetion  of  Statute  Bequlring 
Motion. — A  statute  which  provides  that 
**  a  judgment  or  order  shall  not  be 
reversed  for  an  error  which  can  be 
corrected  on  motion  in  the  inferior 
court  until  stlch  motion  has  been 
made  there  and  overruled"  applies  to 
a  judgment  rendered  by  default  on  a 
notice  which  is  irregular  but  not  void. 
Decatur  County  v.  Clements,  18  Iowa 
536;  Pratt  V,  Western  Stage  Co.,  27 
Iowa  363. 

It  applies  also  to  a  judgment  taken 
by  default  on  a  notice  not  served  a 
sufficient  length  of  time  to  authorize  a 
judgment.  Pigman  v.  Denney,  12 
Iowa  396. 

In  Virginia,  by  express  provision  of 
the  code,  no  appeal  from  a  judgment 
by  default  or  decree  fro  confesso  can 
be  taken  until  a  motion  to  reverse  or 
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set  aside  such  decision  is  made  in  the 
trial  court.  Brown  v.  Chapman,  90 
Va.  174;  Com.  V.  Levy,  23  Gratt.  (Va.) 
21.  See  article  Dbcrbbs,  vol.  5,  p.  1017. 

Validity  of  Appeal  Bond.— An  appeal 
without  a  necessary  preliminary  mo- 
tion avoids  an  appeal  bond,  (jarnet 
V.  Rodgers,  52  Mo.  145. 

Spooial  Motion  befbro  JuBticoof  Peaoo. 
— A  party  is  not  precluded  from  ap- 
pealing from  a  judgment  by  default 
rendered  in  a  court  of  a  justice  of  the 
peace  by  moving  therein  to  dismiss 
the  action  on  account  of  an  irregular- 
ity in  the  summons.  Deidesheimer 
V.  Brown,  8  Cal.  340. 

2.  It  cannot  be  reviewed  unless  an 
application  has  been  made  below  to 
set  it  aside.  Downing  v,  Harmon,  13 
Iowa  535. 

Lack  of  Jurisdiction. — ^The  rule,  how- 
ever, does  not  apply  where  the  court 
did  not  have  jurisdiction  of  the  person 
or  the  complaint  failed  to  state  a 
cause  of  action.  Wright  v.  Norris,  40 
Ind.  247;  Strader  v.  Manville,  33  Ind. 
III. 

Boftual  to  Hoar  Motion. — Where  a 
motion  is  required  by  statute  as  a  con- 
dition precedent  to  taking  an  appeal, 
the  trial  court  cannot  deprive  the  de- 
fendant of  his  right  to  have  the  case 
reviewed  by  refusing  to  hear  the  mo- 
tion. Dermody  v.  Steamboat  Maria 
Demming,  28  Mo.  284. 

Error  in  Taxation  of  Costs. — Alleged 
errors  in  the  taxation  of  costs,  as  en- 
tered in  the  judgment  by  default,  will 
not  be  reviewed  unless  called  to  the  at- 
tention of  the  trial  court  by  an  appro- 
priate proceeding.  Jensen  v.  Crevier, 
33  Minn.  372;  Kent  v,  Bown,  3  Minn. 
347;  Hurd  v.  Simonton,  10  Minn.  423; 
Barry  v,  McGrade,  14  Minn.  286. 

Failure  to  Pay  Costs  as  ordered  by  the 
court  on  overruling  a  motion  to  set 
aside  the  judgment  does  not  cut  off 
the  defendant's  right  to  appeal. 
Hooker  v.  Atlantic,  etc.,  R.  Co.,  63 
Mo.  449. 

In  Uissonri  a  garnishee  against 
whom  judgment  has  gone  by  default 
before  a  justice  of  the  peace  must,  by 
the  statute,  move  to  set  it  aside  within 
ten  days  thereafter,  as  a  condition 
precedent  to  a  right  of  appeal.  Laugh- 
lin  V,  January,  59  Mo.  383. 
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AppealB  from  Inferior  Courts. — The  rule  also  applies  to  appeals  taken 
from  judgments  by  default  taken  before  justices  of  the  peace.^ 

5.  Appeals  from  Orders  Made  in  Prooeediiigs  on  Default. — a.  Gen- 
eral Rule. — No  appeal  will  ordinarily  lie  from  an  order  made  in 
a  proceeding  taken  by  default  *  unless  the  trial  court  acted  without 
jurisdiction,  in  which  case  the  order  may  be  reversed  on  a  sufficient 
record.* 

b.  Entry  of  Default. — No  appeal  can  be  taken  directly  from 
an  order  entering  a  default  against  a  party.* 

c.  On  Motion  to  Open  or  Set  Aside — ^whore  Motion  is 
Chranted. — Nor  does  an  appeal  lie  from  an  order  setting  aside  a 
judgment  by  default  and  continuing  the  cause.*  And  an  order 
opening  a  judgment  by  default  and  allowing  the  defendant  to 
answer  is  not  a  final  judgment  upon  which  a  writ  of  error  or 
appeal  will  lie.* 


1.  Gage  V.  Maryatt,  9  Mont.  265, 
holding  that  the  rule  applies  where 
new  issues  are  formed  on  appeal  and  a 
trial  de  novo  is  had,  the  court  declaring 
that  **  the  authorities  are  uniform  in 
holding  that  the  appellant  should  have 
appeared  and  answered  in  the  justice's 
court,  or  moved  to  set  aside  the  default, 
or  sought  other  appropriate  relief.  In 
this  way  the  issues  could  have  been 
settled,  and  upon  an  appeal  there 
could  be  a  new  trial." 

Grounds  of  Motion. — Where  an  ap- 
peal is  allowed  from  a  decision  by  a 
justice  of  the  peace  on  a  motion  to  set 
aside  a  default,  it  is  immaterial  on 
what  grounds  the  motion  is  decided. 
The  only  condition  precedent  is  that  a 
motion  should  be  made  and  filed. 
Beers  v.  Atlantic,  etc.,  R.  Co.,  55  Mo. 
392. 

2.  Schermerhorn  v.  Wood,  30  How. 
Pr.  (N.  Y.  C.  PI.)  316;  Spauldingv. 
Thompson,  I3  Ind.  477;  Branham  v. 
Fort  Wayne,  etc.,  R.  Co.,  7  Ind.  524. 

8.  Wilkinson  v.  Tiffany,  4  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  98. 

4.  Ricketson  v,  Compton,  23  Cal.  636. 

Whoro  Appeal  Allowed  by  Statute. — 
Where  a  statute  provides  for  such  an 
appeal,  the  defendant,  by  failing  to 
take  the  appeal,  does  not  lose  or  waive 
his  right  of  appeal  from  the  final  judg- 
ment, and  the  question  of  the  proper 
entry  of  the  default  may  be  adjudi- 
cated upon  the  latter  appeal.  Ricket- 
son V.  Compton,  23  Cal.  650;  Gimmy 
V.  Doane,  22  Cal.  635. 

6.  Fortin  v.  Randolph,  11  Mart. 
(La.)  268;  Melay  v.  Grant,  4  Mackey 
(D.  C.)  486;  Strickland   v.   Flagstaff 


S.  M.  Co.,  I  Utah  199;  Roh  v.  Vitera, 
38  Neb.  333;  Brown  v.  Edgerton,  14 
Neb.  453;  Northington  v.  Tuohy,  2 
Tex.  App.  Civ.  Cas.,  ^  327. 

Striking  out  Judsment. — In  Mary- 
land no  appeal  lies  from  an  order 
striking  out  a  judgment  by  default, 
State  V,  Steibel,  31  Md.  34;  Town- 
shend  v.  Chew,  31  Md.  247 ;  Ruther- 
ford V.  Pope,  15  Md..579;  unless  not 
only  the  final  judgment,  but  the  pre- 
liminary judgment  by  default,  were 
rendered  at  the  preceding  term,  in 
which  case  the  appeal  brings  up  for 
review  only  the  action  of  the  court  in 
striking  out  the  judgment  by  default. 
State  V,  Steibel,  31  Md.  34. 

But  an  appeal  will  lie  where  the 
order  striking  out  the  judgment  is 
made  after  the  lapse  of  the  term,  Hen- 
derson V.  Gibson,  19  Md.  234,  holding, 
however,  that  the  plaintiff,  by  his 
pleadings  and  joinder  of  issue  subse- 
quent to  such  unauthorized  order, 
waives  his  right  of   appeal. 

€.  People's  F.  Ins.*  Co.  v.  Harts- 
borne,  84  Pa.  St.  453 ;  Hill  v,  Irwin, 
32  Pa.  St.  314;  Campbell  v,  Sloan,  62 
Pa.  St.  481 ;  Acre  v.  Ross,  3  Stew. 
(Ala.)  288;  Buell  v.  Emerich,  85  Cal. 
116;  Roland  v.  Kreyenhagen,  18  Cal. 
455;  Howe  V.  Independence  Consol. 
Gold,  etc.,  Min.  Co.,  29  Cal.  75;  Cam- 
eron V,  Carroll,  67  Cal.  500;  Bailey  v. 
Williams,  6  Oregon  71 ;  Vanderbilt 
V,  Schreyer,  81  N.  Y.  646. 

In  New  Tork  the  general  term  of 
the  Supreme  Court  has  power  to  re- 
view the  order  of  the  special  term 
opening  the  default.  Ailing  v,  Fahy, 
70  N.  Y.  571. 
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Denial  fA  Motion  to  Open. — Likewise  an  appeal  does  not  lie  from  an 
order  refusing  to  grant  a  motion  to  open  a  default^  or  refusing  to 
set  aside  a  judgment  by  default.* 

Vatore  <rf  Snoh  Orders. — These  orders  are  merely  interlocutory,*  or 
lie  in  discretion.* 

Order  to  Show  Cause. — No  appeal  can  be  taken  from  an  order  made 
upon  defendant's  default  to  an  order  to  show  cause  why  service 
should  not  be  set  aside.^ 

d.  Findings  of  Fact. — The  findings  of  fact  made  by  the  trial 
judge  upon  a  motion  to  vacate  a  judgment  on  statutory  grounds 
are  not  reviewable  on  appeal,*,  except  to  ascertain  whether  such 
facts  do  or  do  not  constitute  a  statutory  ground.'' 


Not  a  Pinal  Order. — It  is  not  a  final 
order,  under  a  statute  providing  that 
"an  order  affecting  a  substantial  right 
in  an  action,  when  such  order  in  effect 
determines  the  action  and  prevents  a 
judgment,  *  *  *  is  a  final  order*'  and 
appealable.  Brown  v.  Edgerton,  14 
Neb.  454. 

1.  Jacobs  V.  Zeltner,  9  Misc.  Rep. 
(N.  V.  C.  PI.)  4^5;  Feist  f.  Third 
Ave.  R.  Co.,  13  Misc.  Rep.  (N.  Y.  C. 
PI.)  242;  Schlotfeldt  r.  Bull  (Wash., 
1895),  43  Pac.  Rep.  33. 

Remedy  of  Defendant. — The  remedy 
of  the  unsuccessful  party  is  to  take  a 
bill  of  exceptions,  proceed  no  further 
in  the  cause,  suffer  a  final  judgment 
to  be  rendered  against  him,  and  then 
prosecute  his  appeal  as  writ  of  error. 
Hirsh  V.  Weisberger,  44  Mo.  App. 
510;  State  V.  Burns,  66  Mo.  227. 

In  CalUbnila,  in  a  proceeding  to  as- 
certain and  declare  the  rights  of  heir- 
ship under  section  i664,Cwie  Civ.Pro., 
the  refusal  to  open  a  default  at  the 
instance  of  an  heir  who  was  a  non- 
resident and  never  heard  of  the  pro- 
ceeding was  held  not  reviewable. 
Hitchcock  V,  Superior  Ct.,  73  Cal.  295. 

In  PennsylTanla  the  Act  of  May  20, 
1891,  P.  L.  loi,  does  not  confer  the 
right  of  appeal  from  the  refusal  of  the 
Common  Pleas  to  open  a  judgment  by 
default  which  has  been  affirmed  by 
the  Supreme  Court.  Pennock  v. 
Kennedy,  32  W.  N.  C.  (Pa.)  99. 

3.  The  Ukiited  States  Supreme  Court 
cannot  re-examine  the  action  of  a  ter- 
ritorial court  in  refusing  to  set  aside 
a  judgment  by  default.  McAllister  v. 
Kuhn,  96  U.  S.  87. 

3.  McCulloch  V,  Dodge,  8  Kan.  476; 
Hirsh  t;. Weisberger,  44 Mo.  App.  511 ; 
Hess  V.  People,  84  111.  247. 

A  Judgment  of  an  Intennediate  Appel- 


281 


late  Court  reversing  a  judgment  by 
default  and  remanding  it  to  the  trial 
court  with  leave  to  the  defendant  to 
answer  is  interlocutory,  and  not  re- 
viewable on  error.  Virginia  v,  Gipps 
Brewing  Co.,  136  111.  616. 

How  Reviewed. — Where  the  rulings 
on  the  questions  raised  are  properly 
excepted  to,  they  will  be  reviewed  on 
appeal  from  the  judgment  finally  dis- 
posing of  the  cause.  Spaulding  v. 
Thompson,  12  Ind.  477. 

Papers  on  Motion. — The  exhibits  and 
affidavits  used  in  support  or  resistance 
of  such  a  motion  must  be  brought  up 
by  a  bill  of  exceptions,  or  they  cannot 
be  considered  on  review  of  the  motion. 
Hellen  v.  Steinwender,  28  Fla.  191. 

4.  Sikes  v.  Weatherly,  no  N.  Car. 

131. 

bi  North  Carolina,  under  the  old  prac- 
tice, an  appeal  might  be  taken  to  the 
Superior  Court  from  an  order  of  the 
County  Court  allowing  an  amendment 
or  setting  aside  default  judgment  for 
irregularity.  Williams  v.  Beasley,  13 
Ired.  (N.  Car.)  112;  Slade  v.  Burton, 
6  Ired.  (N.  Car.)  207. 

5.  Thompson  f .  Haselton,  34  Minn. 
12. 

The  proper  application  should  be 
made  to  the  lower  court  to  open  the  de- 
fault. Thompsons.  Haselton. 34 Minn. 
12 ;  Dols  V,  Baumhoefer,  28  Minn.  387. 

6.  Albertson  v.  Terry,  108  N.  Car. 
77 ;  Branch  v.  Walker,  92  N.  Car.  87 ; 
Foley  V.  Blank,  92  N.  Car.  476;  Wer- 
net's  Appeal,  91  Pa.  St.  319. 

7.  Albertson  v.  Terry,  ioS  N.  Car.  77. 
In  Nortb  Carolina  the  findings  of  fact 

by  a  justice  of  the  peace  upon  a  mo- 
tion to  vacate  a  judgment  for  excusa- 
ble neglect  are  reviewable  on  appeal 
by  the  Superior  Court,  but  the  findings 
of  fact  by  the   Superior  Court  upon 
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e.  Interlocutory  Orders,  How  Reviewed. — Where  the 
order  is  interlocutory  it  may  be  reviewed  on  appeal  from  the  final 
judgment  by  default.^ 

Abuse  of  Discretion. — Where  the  order  lies  in  discretion  it  will  be 
reviewed  far  enough  to  discover  whether  the  exercise  of  discretion 
has  been  abused.*  But  the  ruling  of  the  court  will  not  be 
disturbed,  unless  it  is  clearly  shown  to  be  unjust  and  substantially 
to  affect  the  appellant  to  his  injury,*  and  a  stronger  case  of  an 
abuse  of  discretion  is  required  to  warrant  the  reversal  of  an  order 
granting  than  of  an  order  denying  a  motion  to  open  a  default 
or  set  a  judgment  thereon  aside.* 


such  motion  and  appeal  are  not  re- 
viewable by  the  Supreme  Court. 
Finlayson  v.  American  Accident  Co., 
109  N.  Car.  196. 

1.  Germann  v.  Schwartz,  21  Wis. 
661. 

2.  Florida.  —  Tidwell  v,  Wither- 
spoon,  18  Fla.  283. 

Minnesota. — Foote  v.  Branch,  42 
Minn.  62 ;  Lathrop  v.  O'Brien,  47  Minn. 
428 ;  McMurran  v.  Meek,  47  Minn.  245 ; 
Fitzpatrick  xk  Campbell,  58 Minn.  20; 
Rhodes  v.  Walsh,  58  Minn.  196. 

Missouri. — Stout  v.  Lewis,  11  Mo. 

438. 

Nevada. — Howe  v.  Coldren,  4  Nev. 
171. 

yiolatlon  of  Stipalation. — An  order 
denying  a  motion  to  open  a  judgment 
by  default,  entered  in  violation  of  a 
stipulation  extending  the  time  to  an- 
swer, will  be  reversed  as  an  abuse  of 
discretion,  although  the  stipulation 
was  not  filed,  and  consequently  was 
not  legally  binding.  Blackwood  v. 
Cutting  Packing  Co.,  71  Cal.  461. 

3.  Hitchcock  V.  Herzer,  90  111.  543 ; 
Greenleaf  v.  Roe,  17  111.  474;  Union 
Hide,  etc.,  Co.  v.  Woodley,  75  III.  436; 
Constantine  v.  Wells,  83  111.  192;  Un- 
derwood x\  Underwood,  87  Cal.  523; 
Clute  Bros.  &  Co.  v.  Hazleton,  51 
Iowa  355 ;  Groh  v.  Bassett,  7  Minn.  325. 

**  Where  the  defaulting  party  dis- 
closes, in  the  case  presented  by  him 
for  an  order  to  set  aside  such  judg- 
ment, a  degree  of  negligence,  careless- 
ness, and  lack  of  diligence  not  to  be 
predicated  of  a  prudent  business  man 
in  a  matter  of  material  concern  to  him, 
this  court  will  not  on  appeal  disturb 
the  order  of  the  court  below  denying 
such  application."  Garner  v.  Erlan- 
ger,  86  Cal.  60. 

Illinois. — In  speaking  of  what  was 
necessary  to  warrant  reversal  in  Green- 
leaf  V.  Roe,  17  111.  474,  the  language 


is  "  very  gross  and  flagrant  abuse;  " 
in  Rich  v.  Hathaway,  18  111.  549, 
**  gross  and  flagrant  abuse;  "  in  Union 
Hide,  etc.,  Co.  r\  Woodley,  75  111.  436, 
**  gross  abuse;  "  in  Hitchcock  v.  Her- 
zer, 90  111.  543,  **  palpable  abuse;  "  in 
Andrews  v.  Campbell,  94  111.  579, 
** where  it  appears  aflirmatively  that 
such  discretion  has  been  abused  and 
injustice  done. "  In  later  cases,  how- 
ever, a  more  liberal  rule  has  been 
adopted.  Thus  in  Dunlap  v.  Gregory, 
14  111.  App.  601,  it  was  said:  **  When 
a  judgment  which  is  plainly  unjust 
has  been  rendered  against  a  party  by 
default,  if  a  reasonable  excuse  is  shown 
for  not  having  made  a  defense,  and  the 
party  against  whom  the  judgment  is 
rendered  exercises  reasonable  and 
ordinary  diligence  in  moving  to  set 
it  aside,  it  is  the  duty  of  the  court  to 
exercise  its  discretion  by  granting  the 
motion,  especially  if  it  be  made  at  the 
same  term  at  which  the  judgment  is 
rendered. " 

Record  on  Appeal. — In  the  absence  of 
a  sufficient  record  on  app>eal  or  error, 
showing  upon  what  evidence  the  trial 
court  acted,  the  exercise  of  discretion 
will  not  be  disturbed.  Wright  v. 
GriflPey,  146  111.  394. 

4.  Wcstphal  V.  Clark,  46  Iowa  262; 
Carr  t'.  Dawes,  46  Mo.  App.  598;  Big- 
ler  V.  Baker,  40  Neb.  326. 

Refusing  to  Set  Aside. — In  Missouri 
it  is  said  that  even  at  common  law  an 
order  refusing  to  set  aside  a  judgment 
will  be  reviewed,  as  it  may  preclude 
the  defendant  from  a  just  relief,  where- 
as no  harm  results  to  the  plaintifT  from 
setting  aside  such  a  judgment,  as  the 
law  assumes  that  justice  will  be  done, 
and  the  order  will  accordingly  not  be 
reviewed  in  the  absence  of  a  statute 
so  providing.  Carr  v.  Dawes,  46  Mo- 
App.  598. 

Order  Setting  Aside.— In   Strickland 
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/.  Statutory  Appeal. — Such  orders  are,  however,  sometimes 
reviewable  under  express  statutory  provisions,*  as  under  a  stat- 
ute providing  that  an  appeal  may  be  taken  from  an  order  involv- 
ing the  merits  of  an  action  or  affecting  a  substantial  right  * 


r.  Flagstaff  S.  M.  Co.,  i  Utah  199,  it 
was  held  that  where  the  order  sets 
aside  the  judgment  bj  default,  and 
allows  the  defendant  to  answer  on 
terms,  the  effect  of  the  order  is  abso- 
lute, so  far  as  the  judgment  is  con- 
cerned, and  an  appeal  therefrom  will 
not  lie. 

1.  McCormick  v,  Belvin,  96  Cal.  182 ; 
Smith   t'.  Lawrence,  3  Wis.  779. 

la  Kerada  an  order  setting  aside  a 
default  is  appealable,  and  unless  an 
appeal  is  taken  therefrom  it  cannot  be 
reviewed  after  judgment  is  rendered 
upon  the  merits.  Maynard  v.  John- 
son, 2  Nev.  16. 

In  Hew  York  a  final  order  in  sum- 
mary proceedings  obtained  by  default 
in  a  district  Cv,urt  is  appealable. 
Jacobs  r.  Zeltner,  9  Misc.  Rep.  (N. 
V.  C.  PI.)  455. 

Ja.  fkmth,  Carollsa  an  order  refus- 
ing leave  to  defendant  to  file  his 
answer  because  unverified  and  giving 
plaintiff  a  judgment  by  default  is  ap- 
pealable as  involving  a  legal  right. 
Ayer  v.  Chassereau,  18  S.  Car.  597. 

IB  Waabiagton  an  order  vacating  a 
decree  on  petition  of  a  party  who  had 
been  served  with  process  in  the  pro- 
ceeding by  publication  only,  and  allow- 
ing him  to  appear  and  defend  the 
action,  is  not  an  appealable  order  un- 
der Laws  of  1889-90,  p.  336,  amending 
•ection  i  of  the  act  passed  March  22, 
1890,  relating  to  the  removal  of  causes 
from  the  Superior  to  the  Supreme 
Court.  Sander-Boman  Real  Estate 
Co.  V.  Yesler,  2  Wash.  430. 

In  Wlaoomin  an  order  denying  a  mo- 
tion to  set  aside  a  judgment  by  default 
is  appealable.  Levy  v.  Goldberg,  40 
Wis.  308;   Omro  v.  Ward,  19    Wis. 

233. 

t.  In  Hlnneflota  an  order  vacating  a 
j!idgment  by  default  and  granting  de- 
fendant leave  to  answer  **  involves  the 
merits  of  the  action  **  within  the  mean- 
ing of  a  statute  granting  an  appeal 
from  such  orders.  People's  Ice  Co.  v. 
Schlenker,  50  Minn,  i ;  Chisago 
County  V.  St.  Paul,  etc.,  R.  Co.,  27 
Minn.  109;  Holmes  v.  Campbell,  13 
Minn.  66. 

'*A  final  judgment  determines  the 
rights  of  th    parti  s  to  the  action,  and 


any  order  which  vacates  or  modifies  it 
necessarily  affects  the  legal  rights  of 
the  party  in  whose  favor  it  is,  and 
hence  *  involves  the  merits  of  the  ac- 
tion.* "  People's  Ice  Co.  v.  Schlen- 
ker, 50  Minn.  i. 

Where  the  judgment  is  set  aside  on 
the  ground  of  irregularity  in  the  entry 
thereof  the  order  is  appealable.  Barker 
V,  Keith,  II  Minn.  65. 

In  New  Toiit  an  order  refusing  to 
open  the  default  is  appealable  to  the 
general  term  of  the  Supreme  Court, 
but  will  not  be  reversed  in  the  absence 
of  an  abuse  of  discretion.  Klein  v, 
Wegman,  74  Hun  (N.  Y.)  i;  Quinn 
V.  Case,  2  Hilt.  (N.  Y.)  467;  Wygant 
V.  Brown  (Supreme Ct.),  31  N.Y.St. 
Rep.  243;  Buehler  v.  New  York,  54 
N.  Y.  Super.  Ct.  507. 

But  an  order  opening  a  default  and 
permitting  a  defendant  to  answer 
the  complaint  is  not  an  order  involv- 
ing the  merits  so  as  to  be  appealable 
under  a  statute  allowing  an  appeal 
from  such  orders,  although  it  may, 
where  the  certification  of  questions  is 
allowable,  be  reviewed  on  a  certificate 
of  the  judge  that  it  is  of  such  impor- 
tance and  doubt  as  to  render  it  proper 
to  take  the  opinion  of  the  whole  court. 
Mead  v.  Mead,  2  E.  D.  Smith  (N.  Y.) 
223. 

Appeal  to  Court  of  Appeals. — An 
order  denying  a  motion  to  vacate  is 
not  appealable  to  the  Court  of  Ap- 
peals. Schaettler  v.  Gardiner,  47  N. 
Y.  406;  Foote  V.  Lathrop,  41  N.  Y. 

358- 

la  Ohio  an  order  vacating  a  default 
judgment  entered  at  a  previous  term 
for  irregularity  is  an  order  affecting  a 
substantial  right  made  upon  a  sum- 
mary application  after  judgment,  and 
may  be  modified,  vacated,  or  reversed 
for  errors  appearing  on  the  record. 
Braden  v.  Hoffman,  46  Ohio  St.  639; 
Hettrick  v.  Wilson,  12  Ohio  St.  136; 
Taylor  v.  Fitch,  12  Ohio  St.  169; 
Huntington  v.  Finch,  3  Ohio  St.  447. 

In  Wlsoonsia  an  order  refusing  to 
set  aside  a  judgment  by  default  and  to 
allow  the  defendant  to  answer  is  an 
order  affecting  a  substantial  right 
made  upon  nummary  application  after 
judgment,  and    is    appealable    under 
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Appeal  from  Special  Order. — An  order  refusing  to  open  a  default  is  a 
special  order  made  after  final  judgment,  and  to  authorize  an 
appeal  therefrom  under  the  statute  must  be  taken  within  the  time 
named  therein.* 

g.  Exception  Required. — ^Where  an  appeal  is  allowed  the 
ruling  of  the  trial  court  on  the  motion  to  set  aside  the  default 
must  be  excepted  to  * 

6.  Principles  of  Seview — a.  In  General. — The  principles  as  to 
errors,  etc.,  applicable  to  the  review  of  judgments  in  general 
on  appeal,  apply  with  equal  force  and  validity  to  judgments  by- 
default  where  appealable  by  statute.^ 

Tedmical  Errori. — The  judgment  by  default  will  not  be  reversed 
for  technical  errors  which  do  not  prejudice  the  appellant.* 


8ubd.  9,  f  ^o,  c.  364,  Laws  i860.    John- 
son V.  Eldred,  13  Wis.  482. 

1.  See  Dietrich  v.   Steam   Dredge, 

14  Mont.  261,   citing  Montana   Code 
Civ.  Pro.,  §  421. 

2.  Johnson  Bros.  &  Co.  v.  Taylor,  2 
Handy  (Ohio)i78;  Goodman  t'.  Minear 
Min.,  etc.,  Co.,  i  Idaho  131. 

3.  Hallock  V.  Jaudin,  34  Cai.  167; 
Goss  V,  Pilgrim,  28  Tex.  267. 

Scope  of  Review.  —  Under  a  statute 
providing  for  an  appeal  from  a  judg- 
ment by  default,  all  errors  disclosed 
In'  the  reci)rd  may  be  reviewed  and 
c')rrected  as  on  appeal  from  a  judg- 
ment on  issue  joined.     Buenz  v.  Cook, 

15  Colo.  38. 

In  Texas,  under  the  practice  as  it 
existed  in  1870,  errors  of  law  committed 
in  the  rendition  of  a  judgment  by  de- 
fault were  not  waived  by  reason  of 
failure  to  take  exception  to  them  in 
the  court  below ;  and  such  errors  were 
available  by  motion  for  a  new  trial  in 
the  court  below  or  in  arrest  of  judg- 
ment, or  by  writ  of  error  to  the 
Supreme  Court.  Brooks  zk  Breeding, 
32  Tex.  752. 

In  Montana  it  is  held  that  the  appel- 
late court  is  confined  to  an  examina- 
tion of  the  question  of  whether  the 
complaint  states  a  cause  of  action  and 
authorizes  the  judgment  rendered. 
Helena  v.  Brule,  15  Mont.  429;  Foster 
V,  Wilson,  5  Mont.  53;  Haggin  f. 
Lorpnz,  15  Mont.  312. 

Without  Brief. — **Where  a  case  has 
been  submitted  to  the  court,  as  was 
this,  without  argument  or  brief  on 
appellants'  part,  we  do  not  feel  that 
it  is  our  duty  to  make  very  diligent 
search  to  reverse  a  judgment  by  de- 
fault where  no  obvious  fatal  error  ap- 
pears."   Helena  v,  Brule,  15  Mont.  429. 


4.  Ward  v.  Ringo*  2  Tex.  420; 
Vogt  V.  Dorsey,  85  Tex.  90. 

BUsprlBlon  of  Clerk. — The  omission  of 
a  clerk  to  enter  judgment  nisi  may  be 
corrected  by  the  order  of  the  court  to 
have  it  entered  nunc  pro  tunc  at  the 
time  of  taking  the  final  judgment. 
Ward  V.  Ringo,  2  Tex.  420. 

Failure  to  Enter  Judgment. — It  is  not 
absolutely  essential  to  the  validity  of 
such  a  judgment  that  it  should  be 
noted  on  the  clerk's  minute  book  of 
the  term.  It  is  a  mere  irregularity, 
which  does  not  affect  the  substantial 
integrity  of  the  judgment.  McKinlej 
V.  Weber,  37  Wis.  279. 

Prejudice  Hot  Shown. — So  where  the 
defendant  does  not  show  in  any  man- 
ner how  his  rights  are  or  may  have 
been  prejudiced  by  the  rendition  of  a 
judgment  against  him  by  default  at 
the  same  term  at  which  a  similar  judg- 
ment had  been  rendered  and  arrested 
(for  what  was  supposed  to  be  a  defect, 
but  which  was  cured  by  a  clerical 
amendment),  there  is  no  error.  Eakins 
T».  Groesbeck,  24  Tex.  179. 

Haxmleea  Error. — A  judgment  by  de- 
fault which,  in  general  terms,  directs 
the  sale  of  a  tract  of  land  without  de- 
scribing it,  is  void  pro  tanto;  but  this 
does  not  impair  the  money  judgment, 
nor  is  it  error  of  which  the  defendant 
can  complain.     Gear  v.  Hart,  31  Tex. 

Berersal  Only  tor  Error. — Where  a  de- 
murrer to  a  complaint  is  properly  sus- 
tained with  leave  to  amend,  and  the 
plaintiff  declines  to  do  so,  the  judg- 
ment by  default  will  not  be  reversed 
on  appeal  in  order  to  allow  an  amend- 
ment. There  must  be  error  to  justify 
a  reversal  of  judgment.  Sutter  v.  San 
Francisco,  36  Cal.  112. 
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AMfgnTOimt  of  £rron. — Nor  will  the  appellate  court  notice  any  errors 
unless  they  are  assigned,*  except  such  as  go  to  the  insufficiency  of 
the  plaintiff's  pleading  as  not  stating  a  cause  of  action.* 

lt¥Mnlnfttioii  on  Appeal. — Every  proceeding  affecting  the  validity  or 
regularity  of  the  judgment,  from  the  writ  and  indorsements  thereon 
down  to  the  judgment  inclusive,  is  part  of  the  record  and  may  be 
re-examined  by  the  courts.^ 

b.  Presumptions  of  Regularity— jnriidiction  of  PorMn. — 
Where  jurisdiction  of  the  person  of  the  defendant  to  a  judgment 
by  default  has  been  affirmatively  shown,  the  general  doctrine  of 
presumptions  applies  to  the  record  on  appeal  from  such  a  deci- 
sion* and  resolves  all  doubts  and  construes  all  omissions  of  the 
record  in  favor  of  the  regularity  of  the  judgment  appealed  from.* 


1.  Roj  I'.  Bremond,  23  Tex.  626. 

S.  Roy  V.  Bremond,  22  Tex.  626. 

Xnsiifflcleiiey  of  Sonrlce.  —  It  follows 
that  a  judetnent  by  default  cannot  be 
reversed  for  the  insufficiency  of  the 
service  where  it  is  not  assigned  for 
error.     Roy  v.  Bremond,  22  Tex.  626. 

S.  Harris  v.  Hardeman,  14  How. 
(U.  S.)  338. 

4  California. — Kittle  v.  Bellegarde, 
86  Cal.  564;  Montgomery  v.  Tutt,  11 
Cal.  317 ;  Crane  v.  Brannan,  3  Cal.  192. 

Idaho. — Green  v.  Christie  (Idaho, 
1895),  40  Pac.  Rep.  54. 

Massachusetts.  —  Fairfield  v,  Burt, 
II  Pick.  (Mass.)  244;  Jarvisv.  Blanch- 
ard,  6  Mass.  4. 

Minnesota. — Downs  v.  Nourse,  30 
Minn.  552. 

Ne^  Torh. — Stafford  v.  Williams, 
4  Den.  (N.  Y.)  182. 

Texas. — Prestage  v.  Loving,  i  Tex. 
App.  Civ.  Cas.,  §  707. 

Washington. — Mason  v.  McLean,  6 
Wash.  31 ;  Munch  v.  McLaren,  9  Wash. 
676. 

Wisconsin. — Bunker  v.  Rand,  19 
Wis.  254. 

No  Docket  Unute  of  Contlimanoe. — 
A  judgment  by  default  will  be  pre- 
sumed regular  and  sustained  on  a 
record  showing  regular  jurisdiction 
of  the  defendant  although  the  pro- 
bate judge  failed  to  note  on  his  docket 
a  two  days'  continuance.  Green  v, 
Christie  (Idaho  i895),4oPac.  Rep.  54. 

Begnlarttj  of  Entxy. — Where  a  judg- 
ment as  upon  failure  to  answer  was 
entered  on  the  first  day  of  a  term  of 
the  court  and  signed  by  the  clerk,  it 
must  be  presumed  that  it  was  entered 
while  the  court  was  in  session,  and 
that  due  proof  was  made  of  the  non- 
appearance  of  the  defendant,  though 


such  proof  does  not  appear  of  record. 
Bunker  v.  Rand,  19  Wis.  254. 

Good  Cause  Fresamed. — So  a  refusal 
of  the  court  to  grant  a  motion  for  a 
default  for  failure  to  answer  within  the 
prescribed  time  will  be  presumed  to 
have  been  based  upon  a  showing  of 
good  and  sufficient  cause  therefor,  in 
the  absence  of  any  showing  to  the  con- 
trary in  the  statement  of  facts.  Mason 
V.  McLean,  6  Wash.  31. 

bi  a  Certiorari  to  review  a  justice's 
judgment,  where  the  defendant  did  not 
appear  before  the  justice,  it  will  be  in- 
tended that  he  waited  an  hour  after  the 
time  mentioned  in  the  summons  before 
proceeding  with  the  cause  unless  the 
contrary  expressly  appears.  Stafford 
V.  Williams,  4  Den.  (N.  Y.)  182. 

Aaieesment  of  Dama^res. — It  will  be 
presumed  on  appeal  that  damages  were 
legally  assessed,  and  the  record  is 
not  required  to  show  it  affirmatively. 
Fairfield  v.  Burt,  11  Pick.  (Mass.)  244; 
Jarvis  v.  Blanchard,  6  Mass.  4. 

In  Massachusetts  a  judgment  of  the 
Court  of  Common  Pleas  rendered  upon 
the  default  of  the  defendant  is  valid 
although  it  does  not  appear  explicitly 
that  the  court  inquired  into  the  dam- 
ages.    Jarvis  v,  Blanchard,  6  Mass.  4. 

5.  See  the  cases  cited  in  the  pre- 
ceding note. 

Proof  of  Amonnt. — So  it  will  be  pre- 
sumed that  requisite  proof  of  the 
amount  for  which  the  judgment  by  de- 
fault was  rendered  was  made  to  the 
trial  court,  although  the  judgment  roll 
contains  no  evidence  of  it.  Montgom- 
ery V.  Tutt,  II  Cal.  317;  Crane  v. 
Brannan,  3  Cal.  192. 

A  judgment  or  decree  reciting  that 
a  cause  was  considered  "upon  the 
pleadings  and  evidence"  is  sufficient 
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Jnrlidiction  of  Subject  matter. — And  jurisdiction  of  the  subject-matter 
will  be  oresumed,*  unless  the  court  is  ot  limited  and  special  juris- 
diction,^ or  acts  extraterritorially.' 

c.  Review  of  Facts. — The  truth  of  facts  alleged  by  the  com- 
plaint  cannot  of  course  be  considered,  as  they  are  admitted  by  the 
default.* 

7.  Effect  of  Appeal — a.  What  is  Brought  up — On  Appeal  frwa 
Judgment. — An  appeal  from  the  judgment  by  default  brings  up 
nothing  for  review  but  the  judgment  roll.* 


to  show  that  requisite  proof  of  the 
amount  due  was  made  to  the  court 
prior  to  entry  of  the  judgment  by- 
default.     Montgomery  v.  Tutt,  ii  Cal. 

317. 

Order  AppotntLng  Executor. —  It  will 
be  presumed,  to  support  a  judgment  by 
default  in  favor  of  an  executor,  that  an 
order  appointing  him  was  at  a  date 
which  would  justify  the  entry  of  a 
default  and  the  judgment  by  default. 
Kittle  V,  Bellegarde,  86  Cal.  556. 

Service  of  Complaint.  —  Where  the 
record  shows  jurisdiction  in  other  re- 
spects, it  will  be  presumed  that  a  judg- 
ment by  default  is  regular  although 
the  record  fails  to  show  that  a  certified 
copy  of  the  complaint  was  served  as 
required  by  statute.  Munch  v.  Mc- 
Laren, 9  Wash.  676. 

Wben  No  Presumption  of  Deftiult. — 
But  on  appeal  from  an  order  of  the 
court  denying  plaintiflF's  motion  to 
enter  defendant's  default  and  for  judg- 
ment thereon,  the  record  on  appeal 
must  affirmatively  show  a  default,  as 
it  will  not  be  presumed  against  the  ac- 
tion of  the  court.  Conley  v,  Chedic, 
7  Nev.  336. 

1.  Beaubien  v.  Brinckerhoflf,  3  111. 
269. 

2.  Beaubien  v.  Brinckerhoff,  3  111. 
269. 

3.  Beaubien  r\  Brinckerhoff,  3  111. 
269;  Key  T'.  Collins,  2  III.  403. 

4.  People  V.  El  Dorado  County  Ct., 

10  Cal.  19;  Funkenstein  v.  Elgutter, 

11  Cal.  328;  Ketchum  v.  Superior  Ct., 
65  Cal.  494.. 

5.  Brown  v.  Brown,  28  Minn.  501 ; 
Keepan  v.  Peterson,  24  Minn,  i ; 
Sh.^ubhut  T'.  Hilton,  7  Minn.  506. 

In  California,  on  an  appeal  from  a 
judj^ment  by  default  not  taken  within 
sixty  days  alter  the  entry  of  judgment, 
nothing  can  be  reviewed  except  what 
appears  on  the  judgment  roll.  Sav- 
ings, etc.,  Soc.  V.  Meeks,  66  Cal.  371 ; 
McDonald  v,  Swett,  76  Cal.  257. 


The  question  whether  there  was 
error  in  the  entry  of  the  default  of  the 
defendants  before  the  expiration  of 
ten  days  from  the  service  of  summons 
upon  them  can  be  considered  on  an 
appeal  from  the  judgment.  Maud  v. 
Wear,  55  Cal.  25. 

Security  for  Entry  of  Judgment. — Con- 
sequently it  cannot  be  assigned  for 
error  that  no  security  for  the  entry  of 
judgment  was  filed  before  the  judg- 
ment was  rendered,  as  the  judgment 
roll  is  not  required  by  law  to  contain 
the  security  for  judgment.  The  rem- 
edy is  by  application  below  to  vacate 
the  judgment.  Brown  v.  Brown,  28 
Minn.  501. 

An  Order  Reftulng  Leave  to  Answer 
can  only  be  reviewed  on  appeal  from 
the  order  itself.  Keegan  v.  Peterson, 
24  Minn.  i. 

Proceedings  on  Order. — The  invalidity 
of  the  proceedings  resulting  in  an 
order  setting  aside  a  judgment  by  de- 
fault cannot  be  raised  on  appeal  to 
invalidate  a  judgment  rendered  on  a 
trial  in  accordance  with  the  order. 
Buell  V,  Burlingame,  11  Colo.  164; 
Final  v.  Backus,  18  Mich.  218.  A 
party  will  be  left  to  such  relief  as  the 
facts  would  entitle  him  to  in  a  direct 
proceeding  to  avoid  either  of  the  judg- 
ments. Buell  T'.  Burlingame,  11  Colo. 
164. 

An  Appeal  firom  a  Void  Judgment  by 
default  cannot  make  it  either  valid  or 
voidable.  Schuylkill  County  v,  Mi- 
nogue,  34  W.  N.  C.  (Pa.)  80. 

Proceedings  on  Intenrentlon.— Where 
an  intervener  has  filed  his  application 
of  intervention  prior  to  the  default  of 
the  defendant,  and  the  issues  are  tried 
without  the  objection  being  raised 
that  no  notice  was  served  upon  the  de- 
fendant, it  cannot  be  raised  upon 
appeal.  Sanxey  v,  Iowa  City  Glass 
Co.,  63  Iowa. 707,  where  it  was  said: 
**Some  question  is  made  by  counsel 
for  appellees  as  to  the  right  of  appel- 
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b.  On  Appeal  from  Order. — An  appeal  from  an  order 
refusing  to  set  aside  a  default  brings  up  for  review  only  such 
grounds  as  were  embodied  in  the  motion  below,^  and  only  the 
ruling,  not  the  prior  judgment  by  default  * 

c.  On  Appeal  from  M AGLSTRATE. — irregularity  of  Seryioe  Waived. 
— Where  the  defendant  to  a  judgment  taken  by  default  in  an 
inferior  court  appeals  to  a  superior  court,  he  waives  all  question 
of  irregularity  of  the  service  on  him  below,  and  vests  the  superior 
court  with  full  jurisdiction  of  his  person.' 


hint  to  be  heard  in  this  court,  because 
no  service  of  notice  of  his  petition  was 
had  upon  the  glass  company.  It  ap- 
pears, however,  that  the  petition  of 
intervention  was  filed  by  leave  of  the 
court  before  defendant  was  defaulted, 
and  the  intervenor  filed  his  objections 
to  the  relief  prayed  for  in  the  amended 
petition,  and  there  was  a  trial,  at  which 
evidence  was  introduced  as  to  the  cost 
of  the  real  estate,  buildings,  and  ma- 
chinery, and  that  the  same  were  in  a 
good  state  of  preser\^ation.  The  con- 
test on  the  trial  was  between  the  inter- 
venor and  the  trustee,  upon  an  issue 
in  which  the  power  of  the  court  to 
render  such  a  decree  as  the  trustee 
demanded  was  the  question  to  be  de- 
termined. The  intervenor's  standing 
in  the  court  below  was  not  questioned, 
and  it  cannot  be  questioned  in  this 
court." 

InLoidslaiia  the  question  as  to  whether 
a  petition  on  which  a  judgment  by  de- 
fault is  entered  discloses  a  cause  of 
action  cannot  be  examined  on  appeal 
where  not  raised  in  the  trial  court. 
Yorke  r.  Scott,  23  La.  Ann.  54. 

Bfltet  of  Appeal  by  One  Codefendant. — 
The  fact  that  a  defendant  w^ho  appears 
and  pleads  appeals  from  a  judgment 
against  him  does  not  deprive  the  Cir- 
cuit Court  of  jurisdiction  of  the  co- 
defendants  who  are  in  default,  and  a 
scire  facias  need  not  be  issued  against 
them ;  proceedings  may  be  had  upon 
the  process  of  summons  already  issued. 
Day  V.  Gelston,  22  111.  103. 

1.  Walker  v.  New  York  Continental 
Ins.  Co.,  2  Utah  331 ;  Smith  v.  Britten- 
ham,  88  111.  291. 

Award  of  Damagee. — The  question  of 
the  award  of  proper  damages  on  the 
inquiry  cannot  be  considered  on  an 
appeal  from  such  an  order  upon  affi- 
davit; a  "case"  must  be  made,  em- 
bodying the  evidence  upon  which  the 
verdict  in  damages  was  founded. 
Moran  r.  Mackey,  32  Minn.  266. 

Beoord  on   AppeaL — On  appeal  from 


an  order  opening  a  default  made  after 
final  judgment,  no  papers  other  than 
the  judgment  roll  will  be  considered, 
unless  they  are  identified  as  having 
been  used  on  the  hearing  of  the  mo- 
tion.    Peltret  v.  Frank,  66  Cal.  34. 

Oertlflcate  of  Clerk. — On  appeal  from 
an  order  opening  a  default,  papers 
appeared  in  the  transcript  as  printed, 
purporting  to  be  an  affidavit  of  the 
defendant  and  a  counter-affidavit  of 
the  plaintiff,  and  there  was  a  certifi- 
cate of  the  clerk  that  the  transcript 
contained  full,  true,  and  correct  copies 
of  all  papers  used  upon  the  hearing  of 
the  motion,  but  there  was  no  bill  of 
exception  or  certificate  of  the  judge  as 
to  the  identity  of  the  papers.  It  was 
held  not  for  the  clerk  to  determine 
upon  what  papers  or  evidence  the  court 
acted,  and  that  his  certificate  must  be 
disregarded.  Walsh  v.  Hutchings,  60 
Cal.  228. 

2.  Clark  f.Deboach  Mills  Mfg.  Co.. 
no  N.  Car.  in  ;  Finlayson  z\  Ameri- 
can Accident  Co.,  109  N.  Car.  196. 

In  Nortti  GaroUna  a  defendant  against 
whom  a  judgment  by  default  has  been 
rendered  by  a  justice  of  the  peace, 
which  is  void  for  want  of  notice,  may 
avail  himself  of  the  remedy  of  a 
recordari  in  the  nature  of  a  writ  of 
false  judgment.  McKee  t'.  Angel,  90 
N.  Car.  62;  Morgan  v.  Allen,  5  Ired. 
(N.  Car.)  156;  Caldwell  v,  Beatty,  69 
N.  Car.  365. 

Appeal  Not  a  Stay. — An  appeal  from 
an  order  refusing  to  open  a  default  and 
allow  an  answer  to  be  made,  except 
upon  terms,  will  not  operate  to  stay 
the  entry  of  a  judgment  upon  the  de- 
fault, Exley  V.  Berryhill,37Minn.  182, 
where  the  court  said :  "An  appeal  from 
an  order,  the  proper  bond  being  exe- 
cuted, stays  'all  proceedings  thereon.' 
Gen.  Stat.  [Minn.]  1878,  c.  86,  §  10. 
But  the  entry  of  judgment  was  not  a 
proceeding  based  upon  or  dependent 
upon  the  order  appealed  from." 

8.  Illinois. — Swingley  v.  Haynes,  33 
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Hew  Itsuei. — Where  the  case  is  decided  in  the  superior  court  on 
the  record,  no  new  issues  can  be  heard.^ 

Trial  de  Novo. — But  the  very  general  rule  is  that  the  defendant 
may,  notwithstanding  the  default,  be  allowed  to  file  new  or 
amended  pleadings.* 


111.  214;  Ohio,  etc.,  R.  Co.  v.  Mc- 
Cutchin,  27  IlL  9;  Reynolds  v,  Foster, 
89  111.  257. 

Michigan. — Shawf.  Moser,  3  Mich. 

71- 

Minnesota. — Craighead  v.  Martin, 
25  Minn.  41. 

Montana, — Gage  v.  Maryatt,  9  Mont. 
365. 

Nebraska. — Steven  v.  Nebraska,  etc., 
Ins.  Co.,  29  Neb.  187. 

New  Tork, — Malone  v.  Clark,  2 
Hill  (N.  Y.)  657;  Wood  v.  Randall, 
5  Hill  (N.  Y.)  264;  Malone  v.  Clark,  2 
Hill  (N.  Y.)  658. 

Ohio. —  Fee  v.  Big  Sandy  Iron  Co., 
13  Ohio  St.  564. 

7V«<M.— Perry  v.  McKinzie,  4  Tex. 

Wisconsin, — Barnum  v,  Fitzpatrick, 

11  Wis.  81 ;  Lowef .  Stringham,  14  Wis. 
325 ;  Blackwood  v.  Jones,  27  Wis.  498. 

In  Lowe  v.  Stringham,  14  Wis.  225, 
it  was  said :  "The  object  of  an  appeal  in 
such  cases  is  to  try  the  case  anew  in 
the  appellate  court  on  its  merits,  and 
not  to  review  errors  of  the  justice. 
The  taking  of  such  an  appeal  is  equiv- 
alent to  an  appearance,  and  gives  the 
appellate  court  jurisdiction  over  the 
person,  whether  the  service  of  the  proc- 
ess before  the  justice  was  sufficient 
for  that  person  or  not." 

"  When  the  defendant  files  his  appeal 
bond,  he  thereby  enters  his  appearance 
to  the  cause  in  the  Circuit  Court,  and 
by  so  doing  waives  all  defects  in  the 
process,  the  want  of  process,  defects  in 
the  service  of,  or  want  of  service  be- 
fore the  justice."  Swingley  v.  Haynes, 
22  111.  214. 

In  MlBSonrl  the  rule  stated  in  the  text 
obtains  at  least  where  the  appellant 
makes  no  motion  to  dismiss  on  the 
ground  of  defective  service  and  goes 
to  trial  on  the  merits.  Spahn  v.  Sharp, 

12  Mo.  App.  123. 

Notice  of  Appeal. — Where,  on  appeal 
to  a  superior  court  from  the  judgment 
of  a  magistrate,  a  notice  of  appeal  is 
required  by  the  statute  to  be  served 
upon  the  defendant,  it  is  jurisdic- 
tional, and  judgment  by  default  cannot 
be  entered  in  its  absence.  Howard  t'. 
Achuff,  19  W.  N.  C.  (Pa.)  334. 


In  Texas,  under  article  1639,  Sayles 
Civ.  Stat.,  providing  that  if,  on  appeals 
from  justice  of  the  peace,  the  appellee 
fails  to  appear  on  appearance  day,  the 
case  shall  be  continued,  unless  it 
appears  that  notice  of  appeal  was 
served  upon  the  appellee,  as  thereafter 
provided,  the  appellant  must  produce 
proof  of  service  of  notice  of  appeal  on 
the  appellee  to  authorize  a  judgment 
by  default  against  him.  Wren  v.  Kir- 
sey  (Tex.  Civ.  App.  1895),  30  S.  W. 
Rep.  253. 

1.  Cain  V.  Harden,  i  Oregon  360. 
In  Callfbmia,  upon  an  appeal  from 

a  judgment  by  default  in  a  justice's 
court  the  superior  court  has  no  juris- 
diction to  allow  the  defendant  to  file 
an  answer  and  to  retry  the  case. 
Rickey  v.  Superior  Ct.,  59  Cal.  66r. 

2.  Snyder  v.  Norris,  6  Blackf.  (Ind.) 
33 ;  Jaha  v,  Belleg,  13  Allen  (Mass.)  78. 

In  Arkaniaa  an  answer  may  be  filed 
in  the  superior  court  although  the 
defendant  suffered  a  judgment  to  be 
taken  by  default  below.  Hall  v.  Doyle, 
35  Ark.  445 ;  St.  Louis,  etc.,  R.  Co.  v. 
Richter,  48  Ark.  353. 

But  he  cannot  make  a  defense  setting 
up  pleas  of  set-off.  St.  Louis,  etc.,  R. 
Co.  V.  Richter,  48  Ark.  353. 

In  Colorado,  under  the  statute,  a  de- 
fendant may,  on  appeal  from  a  judg- 
ment by  default  from  the  Co\inty" 
Court  to  the  District  Court,  file  his 
answer;  the  trial  is  denovo.  Gen.  Stat. 
Colo.  500;  Martin  v.  McLaughlin,  9 
Colo.  153. 

bi  Kansas  the  court  to  which  the 
case  is  appealed  may,  in  furtherance 
of  justice,  allow  new  or  amended 
pleadings  to  be  filed.  Zeigler  v.  Os- 
born,  23  Kan.  467. 

But  the  filing  of  a  new  or  amended 
pleading  by  the  plaintiff  does  not 
place  the  defendant  in  absolute  de- 
fault, Kuhuket'.  Wright,  22  Kan.  464; 
Zeigler  v.  Osborn,  23  Kan.  467,  where 
the  court  said :  **  It  is  only  the  new 
matter  set  up  in  the  new  or  amended 
pleading  of  the  plaintiff  that  needs  an 
answer;  and  it  is  only  as  to  such  new 
matter  that  the  defendant  could  be  in 
default  by  not  filing  an  answer.  If  the 
new  or  amended  pleading  contains 
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d.  Effect  of  Default  in  Appellate  Court — in  intermediate 
Appellate  Court. — Where  the  appellant,  defendant  below,  makes 
default  in  an  intermediate  appellate  court,  the  effect  is  the  same 
as  if  he  had  been  sued  therein.^ 

In  Conrt  of  Last  Beeort. — Where  he  defaults  in  the  court  of  errors, 
the  judgment  appealed  from  should  be  affirmed  on  motion,  not 
dismissed.* 

Opening  De&nlt. — The  appellate  court  has  no  power  to  open  the 
default  taken  in  the  inferior  court.* 


nothing  more  than  the  original  plead- 
ing did,  then  no  answer  thereto  is 
nece«5iarv.'* 

1.  Phe'lps  V,  Burton,  6T.  B.  Mon. 
(Ky.)  36. 

In  Kaine,  where  the  defendant,  in  a 
process  of  forcible  entry  and  detainer, 
asserts  no  right  in  the  premises  except 
by  virtue  of  a  contract  with  the  plain- 
tiff, he  is  not  liable  to  be  defaulted  in 
the  appellate  court  for  want  of  the 
recognizance  called  for  by  Rev.  Stat., 
c.  94,  ^  6,  when  the  case  has  been  tried 
in  the  court  below,  and  judgment  there 
rendered  in  his  favor.  Sweetser  v. 
McKenney,  65  Me.  225. 

Effect  of  an  Appeal — In  Massachu- 
setts y  under  the  27th  rule  of  the 
Superior  Court,  providing  that  **  on 
the  first  Monday  of  every  month  judg- 
ment may  be  entered  in  all  actions 
ripe  for  judgment  under  a  general 
order  of  the  court,"  and  an  order 
passed  by  the  court  and  addressed  to 
the  clerk  that  "judgment  be  entered 
on  the  first  Monday  of  every  month 
*  •  *  in  all  actions  pending  in  said 
court  which  are  ripe  for  judgment," 
the  clerk  has  no  power  to  enter  judg- 
ment in  an  action  in  which  an  appeal 
i«  pending  from  the  disallowance  of  a 
motion  to  take  off  a  default.  Nor- 
cross  r.  Crabtree,  161  Mass.  55. 

Under  the  same  rule,  a  case  in  which 
a  suggestion  of  insolvency  has  been 
duly  filed  by  the  defendant,  with  a 
motion  for  continuance,  and  a  default 
has  been  entered  for  his  nonappear- 
ance when  the  case  was  reached  for 
trial,  is  not  "ripe  for  judgment**  if 
the  motion  for  a  continuance  has  not 
in  fact  been  considered  and  passed 
upon  by  the  court.  Hosmer  v.  Hoitt, 
161  Mass.  173. 

Appeaianee  or  Notice  of  Appeal. — A 
judgment  by  default  cannot  be  ren- 
dered in  the  superior  court  against  a 
party  on  such  an  appeal  un^ss  the 
defendant    enters   his   appearance   or 


received  notice  of  appeal.  Schuyler 
V.  Collins,  15  W.  N.C.  (Pa.)53i ;  Her- 
mance  v.  Skinner,  14  W.  N.  C.  (Pa.) 
512 ;  Hubertt  v.  Weger,  14  Pa.  Co.  Ct. 
Rep.  128. 

After  an  appeal  has  been  taken  from 
a  justice  of  the  peace,  an  entry  of 
judgment  of  non  pros,  for  default  of 
appearance  and  affidavit  of  claim 
without  any  appearance  for  plaintiff 
or  notice  to  him,  is  irregular,  and  will 
be  stricken  off.  Hubertt  v.  Weger, 
14  Pa.  Co.  Ct.  Rep.  128. 

2.  Jackson  Iron  Co.  v.  Farrand,  5 
Mich.  249.  See  Singer  Mfg.  Co.  v. 
Walker,  77  Ga.  649. 

How  Default  Taken. — The  expiration 
of  the  time  named  in  a  rule  requiring 
the  defendant  to  join  in  error  does 
not  of  itself  default  the  defendant.  A 
proper  motion  for  that  purpose  must 
first  be  made  by  the  plaintiff,  and  un- 
til that  is  done  he  may  join  in  error 
or  interpose  any  proper  motion  at  any 
time,  even  after  the  expiration  of 
the  rule.  Shipley  v.  Spencer,  40  111. 
105. 

8.  Huddy  r.  Putt,  34  Leg.  Int.  Pa. 
196;  Bradley  v.  Stephenson,  3  Pa.  Co. 
Ct.  Rep.  397;  Wachter'sCase,  i  Walk. 
(Pa.)  267;  Ulshafer's  Appeal,  i  Walk. 
(Pa.)  457. 

In  New  York,  under  the  old  code,  sec- 
tion 366,  where  the  defendant  had  once 
appeared  in  the  marine  court  or  one 
of  the  justice's  courts,  and  afterwards 
suffered  judgment  by  defauit,  having 
mistaken  the  time  to  which  the  cause 
was  adjourned,  the  appellate  court  had 
no  power  to  grant  relief.  Williams  f. 
McCauley,  3  E.  D.  Smith  (N.  Y.)  120; 
Bunker  t».  Latson,  i  E.  D.  Smith  (N. 
Y.)  410;  Mix  V.  White,  i  E.  D.  Smith 
(N.  Y.)6i4. 

In  Sonth  Garolina  Supreme  Court, 
where  the  appellant  has  given,  in  good 
faith,  due  notice  of  appeal,  he  may,  at 
the  discretion  of  the  appellate  court, 
obtain  relief  from  the  effects  of  any 
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e.  Effect  of  Reversal. — The  reversal  of  a  judgment  hy 
default  upon  an  insufficient  return  of  service  does  not  prejudice 
further  proceedings.^  Where  a  judgment  by  default  is  entire  a 
reversal  as  to  one  codefendant  is  a  reversal  as  to  all,  even  though 
only  one  appeals.* 

8.  Secord  on  Appeal  from  Judenoient  by  Defanlt — a.  In  Respect 
OF  Service  of  Process — ^in  Oenena. — The  record  on  appeal  from 
a  judgment  by  default  must  show  affirmatively  a  good  service 
upon  the  defendants  in  order  to  sustain  the  judgment  in  the 
appellate  court,*  as  it  will  not  be  presumed  that  the  requirements 


other  defaults  unless  the  statute  ex- 
pressly provides  otherwise.  Tribble  v. 
Poore,  28  S.  Car.  566;  Dial  Hardware 
Co.  V.  Levy,  38  S.  Car.  552;  Geddes 
V.  Hutchinson,  39  S.  Car.  550;  Buer- 
haus  V,  De  Saussure,  39  S.  Car.  548. 

1.  Garrett  v.  Phelps,  2  111.  331. 

In  an  Action  for  Partition. —  A  judg- 
ment for  partition  of  several  tracts  of 
land  cannot  be  piecemeal  as  to  any 
one  tract,  and  the  reversal  of  the 
judgment  as  to  one  tract,  upon  appeal 
of  such  of  the  defendants  as  have  ap- 
peared, sets  aside  the  whole  judgment 
as  to  such  tract  as  regards  a  defendant 
against  whom  a  judgment  by  default 
had  been  entered.  Reinhart  v,  Lugo, 
86  Cal.  395- 

3.  Booth  V.  Holmes,  2  Tex.  Unrep. 
Cas.  232;  Burleson  v.  HcnJcrson,  4 
Tex.  49;  Neill  v.  Baker,  28  Tex.  3J.5. 

On  Promisfory  Note. — Reversal  ot  a 
judgment  by  default  against  one  joint 
maker  of  a  promissory  note  requires  a 
reversal  as  to  all.  Nasworthy  v. 
Draper  (Tex.  Civ.  App.  1894),  29  S. 
W.  Rep.  557. 

In  Mi88l88ippi,  under  section  2, 
Acts  of  1876,  pp.  35,  36,  the  Supreme 
Court  may  reverse  a  joint  judgment 
by  default,  on  a  tax  collector's  bond,  as 
to  one  of  the  sureties  and  affirm  it  as 
to  the  others.  French  v.  State,  53 
Miss.  651. 

8.  Alabama. — Meyer  f.  Keith,  99 
Ala.  519;  Dow  V.  Whitman,  36  Ala. 
604;  Brinsfield  v.  Austin,  39  Ala.  227; 
Diston  V.  Hood,  83  Ala.  331. 

Arkansas. — Hudson  t'.  Breeding,  7 
Ark.  445. 

C«///br»i«.— Schloss  v.  White,  16 
Cal.  65 ;    Parsons  v.  Davis,  3  Cal.  421. 

Connecticut.  —  Coit  v.  Haven,  30 
Conn.   190. 

Illinois. — Randall  v.  Songer,  16  111. 
27;  Harris  v.  Lester,  80  111.  307. 

Indiana. — New  Albany,  etc.,  R.  Co. 
V.  Welsh,  9  Ind.  479;  Bliss  v.  Wilson, 


4  Blackf.  (Ind.)  169;  Rany  v.  Gover- 
nor, 4  Blackf.  (Ind.)  2;  Klinger  t». 
Brownell,  5  Blackf.  (Ind.)  332;  Miller 
V.  BottorfT,  6  Blackf.  (Ind.)  30;  Fee  v. 
State,  74  Ind.  66;  Houk  r.  Barthold, 
75  Ind.  21 ;  Barnes  v.  Roemer,  39  Ind. 
589;  Floyd  County  Agricultural,  etc., 
Assoc.  V.  Thompkins,  23  Ind.  348; 
Cole  t'.  Allen,  51  Ind.  122;  Wood  v. 
Lemon,  i  Blackf.  (Ind.)  198;  Debs  v. 
Dalton,  7  Ind.  App.  87;  Woods  r. 
Browm,  93  Ind.  164;  Fee  t'.  State,  74 
Ind.  66;  Miles  v.  Buchanan,  36  Ind. 

t9o;  Cochnower  v.  Cochnower,  27 
nd.  253;  Cole  v.  Allen,  51  Ind. 
122. 

Iowa. — Woodward  v.  Whitescarver^ 
6  Iowa  I ;  Hakes  v.  Shupe,  27  Iowa 467 ; 
Farris  v.  Powell,  10  Iowa  553;  Hodges 
t'.  Brett,  4  Greene  (Iowa)  345;  Diltz 
V.  Chambers,  2  Greene  (Iowa)  479; 
Pilkey  v.  Gleason,  i  Iowa  85;  Hodges 
V.  Hodges,  6  Iowa  78;  Harmon  v. 
See,  6  Iowa  171;  Park  r.  Long,  7 
Iowa  434;  Bain  v.  Galyear,  10  Iowa 
585;  Hynek  v.  Englest,  11  Iowa  210; 
Lyon  V.  Thompson,  12  Iowa  183. 

Kansas. — Repine  v.  McPherson,  2 
Kan.  340. 

Kentucky. — Sturges  v.  McClarty^ 
Sneed  (Ky.)  264;  French  v.  Estill, 
Sneed  (Ky.)  112. 

Maine. — Granger  v.  Clark,  22  Me. 
128. 

Mississippi. — Winston  t*.  Miller,  12 
Smed.  &  M.  (Miss.)  550. 

New  Hampskire. — Bruce  v.  Clout- 
man,  45  N.  H.  38;  Carleton  f.  Wash- 
ington Ins.  Co.,  35  N.  H.  167;  Eaton 
V.  Badger,  33  N.  H.  238;  State  v. 
Richmond,  26  N.  H.  241. 

New  York. — Ferguson  v.  Crawford, 
70  N.  Y.  253. 

Pennsylvania.  — Deebeck  v.  Hilde- 
brand,  10  Lane.  Bar  (Pa.)  152 ;  Cockley 
V.  Rehr,  12  Pa.  Co.  Ct.  Rep.  343. 

r^wflj.— Roller  v.  Reid,  87  Tex.  69; 
Burditt  V.  Howth,  45  Tex.  466. 
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of  the  law  essential  to  vest  jurisdiction  of  the  defendant  were 
complied  with  where  the  record  is  silent.^ 

teviee  by  Publioatioii. — Where  service  was  made  by  publication  it 
will  not  be  presumed,  in  order  to  sustain  the  judgment,  that  any 
other  service  was  made  than  that  shown  by  the  record.* 


United  States. — Harris  v,  Harde- 
man, 14  How.  (U.  S.)  334. 

In  Probate  Proceedings. — Before  a 
judgment  by  default  can  be  sustained, 
the  record  must  show  that  a  creditor 
presented  his  claim  to  the  adminis- 
trator for  allowance,  and,  upon  his  re- 
fusal to  allow  the  claim,  gave  him  due 
notice  of  intended  application  to  the 
Probate  Court,  as  the  law  requires. 
Hudson  V.  Breeding,  7  Ark.  445. 

Bnmmoni  and  Return  a  Part  of  Record. 
— In  cases  where  a  judgment  by  de- 
fault is  rendered,  the  writ  of  summons 
and  return  are  taken  as  part  of  the 
record,  Amiss  v.  McGinnis,  12  W. 
Va.  374;  Nadenbush  f.  Lane,  4  Rand. 
(Va.)  413;  Wainwright  v.  Harper,  3 
Leigh  (Va.)  270,  whether  incorporated 
in  the  entry  or  not.  Woods  v.  Brown, 
93  Ind.  164. 

Service  upon  Wife. — A  record  show- 
ing service  upon  the  wife  of  the  de- 
fendant will  not  sustain  a  judgment  by 
default  against  the  husband.  Settle- 
mier  v,  Sullivan,  97  U.  S.  449. 

QronndB  of  Defiinlt. — In  Louisiana  it 
is  not  essential,  to  uphold  a  judgment 
by  default,  that  the  record  should 
show  the  grounds  upon  which  the 
judgment  by  default  was  taken.  Hem- 
ken  V.  Farmer,  3  Rob.  (La.)  155,  hold- 
ing that  the  absence  of  any  exception 
or  answer  is  itself  evident  and  suffi- 
cient ground,  and  that  where  the 
record  contains  the  evidence  upon 
which  a  judgment  by  default  was  made 
final,  it  is  unnecessary  that  it  should 
state  that  it  was  taken  down  at  the 
request  of  either  party. 

In  Indiana  it  is  held  that  the  judg- 
ment of  a  justice  of  the  peace  rendered 
by  default  is  not  void  because  the 
summons  and  return  of  the  officer  are 
not  set  out  in  the  record,  inasmuch  as 
the  statute  does  not  require  the  proc- 
ess or  the  return  of  the  officer  to  be 
copied  into  the  record  made  by  the 
justice.  Taylor  v,  McClure,  28  Ind.  39. 

1.  Godfrey  v.  Valentine,  39  Minn. 
336. 

BoffldMicy  of  Retom. — ^The  record 
must  show  affirmatively  a  return  of 
summons  complying  with  all  the  re- 
quirements of   the  law.    Continental 


Ins.  Co.  V,  Mansfield,  45  Miss.  311; 
Milam  v.  Strickland,  45  Miss.  721, 
holding  that  in  Mississippi  the  record 
on  appeal  from  a  judgment  by  default 
against  a  foreign  insurance  company, 
must  contain  a  full  return  by  the 
sheriff  and  the  auditor's  certificate. 

In  California  it  is  held  that  the  Su- 
perior Court  of  California  does  not 
acquire  jurisdiction  to  enter  a  judg- 
ment by  default  against  a  defendant 
who  has  not  appeared  in  the  action, 
when  the  affidavit  of  service  of  sum- 
mons fails  to  show  affirmatively  that 
the  party  making  the  service,  if  other 
than  the  sheriff,  was  over  the  age  of 
eighteen  years  at  the  time  of  service. 
Barney  v,  Vigoureaux,  75  Cal.  376. 

Verlfloatlon  of  Retom. — In  Pennsyl- 
vania the  record  must  show  that  the 
officer  in  charge  of  the  summons  made 
the  return  of  service  under  oath  or 
affirmation.  Adler  v,  Patrick,  i  Chest. 
Co.  Rep.  (Pa.)  465;  Penny  v,  Blakely, 
31  Pitts.  L.  J.  (Pa.)  81. 

Time  of  Service. — ^The  record  must 
show  affirmatively  that  process  was 
duly  served  the  required  length  of 
time  before  the  default  was  taken. 
Eltzroth  V.  Voris,  74  Ind.  460. 

m  Nerada,  where,  on  appeal  from  a 
judgment  by  default,  the  record  indi- 
cated that  the  summons  had  been 
served  after  it  had  been  filed,  but  the 
judgment  recited  that  the  default  was 
entered  **  upon  due  proof  of  the  serv- 
ice of  summons  and  copy  of  the  com- 
plaint, as  required  by  law,"  it  was  held 
that  every  legal  intendment  was  in 
favor  of  the  validity  of  the  judgment 
entered.     Blasdel  v.  Kean,  8  Nev.  305. 

YerltF  of  Record. — Matter  outside  the 
record  cannot  be  admjtted  to  impeach 
the  truth  of  the  recitals  of  service. 
Ex  p.  Ah  Men,  77  Cal.  202. 

2.  Godfrey  v.  Valentine,  39  Minn. 
336;  Barber  t;.  Morris,  37  Minn.  194; 
Brown  v.  St.  Paul,  etc.,  R.  Co.,  38 
Minn.  506;  Morey  v.  Morey,  27  Minn. 
265. 

Bvldenoe  Dehors  the  Record — In  Cali- 
fornia it  was  held  that  on  direct  attack 
a  party  on  appeal  can  show  by  evidence 
dehors  the  record  that  proper  service 
was  in  fact  made,  as  jurisdiction  de- 
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Maimer  of  Senrioo. — A  mere  statement  that  the  defendant  was 
served  with  process,  but  not  stating  how,  is  not  sufficient.^ 

b.  Manner  of  Rendition  of  Judgment. — The  record  must 
also  show  that  the  judgment  by  default  was  rendered  publicly 
against  the  defendant,*  and  that  a  disputed  judgment  was  ren- 
dered by  default,  otherwise  the  default  will  not  even  be  pre- 
sumed to  support  the  authority  of  a  justice  of  the  peace  to  set  it 
aside.^ 

c.  Effect  of  Recitals  of  Service. — ^in  the  EwUorCasei  recitals 
of  due  service  in  the  judgment  or  decree  taken  by  default  were 
held  to  correct,  on  appeal,  irregularities  in  the  summons  or  affida- 
vits which  would  otherwise  suffice  to  reverse  it.* 


pends  on  the  fact  of  service,  and  not  on 
the  record  evidence  of  it.  Heinlen  v. 
Heilbron,  94  Cal.  636;  In  re  New- 
man's Estate,  75  Cal.  220;  Sichler  v. 
Look,  93  Cal.  600 ;  Perri  v,  Beaumont, 
88  Cal.  108. 

1.  Ryan  v.  Martin,  29  Tex.  412. 

S.  Hildebrand  v.  Bowman,  12  Lane. 
Bar  (Pa. )  30. 

Plaee  of  HoUUng  Oonrt. — Where  the 
record  shows  that  the  court  was  held 
at  another  place  than  that  mentioned 
in  the  summons,  the  judgment  by 
default  will  be  reversed.  Case  v.  Van 
Ness,  I  Johns.  Cas.  (N.  Y.)  243. 

8.  Leith  v.  Shingleton,  42  Mo.  App. 

-♦SO- 

Bnfflolenoy  of  Record. — But  a  record 

showing  affirmatively  that  a  default 
had  been  granted  against  the  defend- 
ant, and  that  he  had  moved  to  set  it 
aside,  shows  sufficiently  on  appeal  that 
the  defendant  was  in  default,  although 
no  judgment  by  default  had  been 
entered  as  provided  by  the  statute. 
Cook  V.  Watters,  4  Iowa  72. 

4.  Peck  V.  Strauss,  33  Cal.  678; 
Whitwell  V.  Barbier,  7  Cal.  54;  Do- 
rente  V.  Sullivan,  7  Cal.  279;  Alder- 
son  V.  Bell,  9  Cal.  321 ;  Crane  v.  Bran- 
nan,  3  Cal.  192;  Putnam  v,  Man,  3 
Wend.  (N.  Y.)  204. 

Jurisdictional  toegnlaritF  Dlatin- 
golflied. — **  The  distinction  between 
a  want  of  jurisdiction  and  an  irregu- 
larity in  procuring  it  was  asserted  in 
Whitwell  V,  Barbier,  7  Cal.  63.  In 
that  case  judgment  had  been  taken 
by  default.  The  process  required  the 
defendant  to  answer  in  an  interval  less 
than  that  to  which  he  was  by  law  en- 
titled. It  was  considered  that  the  slip 
-was  but  an  irregularity,  to  be  availed 
of  by  motion  to  quash,  or  to  be  pres- 
ently corrected  by  a  grant  of  further 
time  to  answer,  or  to  be  made  the 


basis  of  a  motion  in  arrest,  or  for  a 
new  trial,  or  of  proceedings  in  error. 
The  irregularity  in  that  case  lay  in  the 
summons.  In  Dorente  v,  Sullivan,  7 
Cal.  279,  the  defect  was  in  the  affidavit 
of  service,  and  was  identical  with  the 
defect  in  the  affidavit  of  Boyd,  onlj 
that  the  affiant  there  failed  to  state 
any  of  the  facts  of  competency  named 
in  the  statute.  It  was  held  to  be  but  a 
mere  irregularity,  and  that  the  judg- 
ment could  not  be  attacked  collater- 
ally on  the  ground  of  it.  A  return 
will  give  jurisdiction,  even  though  it 
be  false  (Putnam  v.  Man,  3  Wend.  (N. 
Y'.)  204),  for  the  power  and  duty 
of  tlie  courts  to  proceed  is  put,  not 
upon  the  truth,  but  upon  the  apparent 
truth,  of  the  return ;  and  were  it  other- 
wise they  could  never  proceed  at  all." 
Peck  V.  Strauss,  33  Cal.  678. 

But  this  doctrine  was  qualified  in 
Hahn  v.  Kelly,  34  Cal.  405,  where  it 
was  said :  **  In  this  connection  it  is 
claimed  on  the  part  of  the  appellant,  in 
effect,  that  we  must  presume  a  legal 
service  notwithstanding  tlie  proof 
fails  to  show  it,  or  tends  to  show  the 
contrary,  or,  in  other  words,  that  if 
the  affidavit  of  Dodge,  chief  clerk  of 
the  Morning  or  Daily  Globe ^  or  of  Mc- 
Closky,  who  made  personal  service  at 
the  city  of  Washington,  fails  to  state 
all  the  facts  which  the  statute  has  made 
essential  to  this  mode  of  service,  we 
must  presume  that  some  other  affidavit 
was  actually  made,  in  view  of  which 
the  court  took  jurisdiction,  which 
was  sufficient  and  which,  for  some 
reason  not  known,  was  not  made  a  part 
of  the  judgment  roll  by  the  clerk. 
Within  certain  limits  this  is  doubtless 
true,  but,  thus  broadly  stated,  does  it 
not  go  too  far,  and  invoke  presumption 
where  none  may  exist  ?  Is  it  according 
absolute  verity  to  the  record  under  all 
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The  Later  Cases  establish  the  prevailing  rule  that  the  appellant  is 
not  concluded  by  the  recitals  in  the  finding  or  judgment  that  due 
service  has  been  legally  made  upon  the  defendant.^  The  facts 
constituting  due  service  and  the  proof  thereof  must  be  shown  by 
the  judgment  roll  outside  the  recitals  in  the  judgment.* 


circumstances,  or  is  it  impeaching  the 
record  under  possible  circumstances, 
upon  the  ground  that  it  misrepresents 
Tirhat  actiudlj  took  place?  Undoubt- 
edly, if  the  record  is  silent  as  to  what 
Tiras  done  in  respect  to  some  material 
matter,  we  will  presume  that  what 
ought  to  have  been  done  was  done. 
If  there  is  no  proof  of  what  was  done 
in  obtaining  service  in  the  record,  we 
wiU  presume  that  legal  service  was 
in  fact  made;  but  when  the  record 
shows  what  was  done  for  the  purpose 
of  obtaining  service,  how  can  we  pre- 
sume that  something  different  was  in 
lact  done?  ♦  *  ♦  When  the  record 
speaks  at  all,  it  must  be  understood  to 
speak  the  truth  as  to  the  particular 
fact  of  which  it  speaks.  ♦»«  This  is 
so  not  only  when  the  record  speaks  in 
lavor  of  tne  jurisdiction,  but  when  it 
speaks  against  it.  Pushed  to  its  log- 
ical results,  this  doctrine,  without 
some  qualification,  becomes  equivalent 
to  a  rule  that  the  judgment  of  a  court 
of  superior  jurisdiction  cannot  be 
attacked  at  all  in  a  collateral  action, 
notwithstanding  a  want  of  jurisdic- 
tion may  appear  upon  the  face  of  the 
record,  which  differs  materially  from 
the  rule  as  stated  by  us  at  the  threshold. 
At  least  it  is  equivalent  to  saying  that 
no  judgment  can  be  attacked  collater- 
ally, unless  the  record  shows  affirma- 
tively upon  its  face  that  this  or  that 
was  not  done,  or  that  no  service  of 
summons  was  had  upon  the  defendant — 
language  which,  we  venture  to  say,  has 
never  yet  been  found  in  any  record. 
*  *  ♦  We  consider  the  true  rule  to  be 
that  legal  presumptions  do  not  come 
to  the  aid  of  the  record  except  as  to 
acts  or  facts  touching  which  the  record 
is  silent.  Where  the  record  is  silent  as 
to  what  was  done,  it  will  be  presumed 
that  what  ought  to  have  been  done 
was  not  only  done,  but  rightly  done ; 
but  when  the  record  states  what  was 
done,  it  will  not  be  presumed  that 
something  different  was  done.  If  the 
record  merely  shows  that  the  sum- 
mons was  served  on  the  son  of  the  de- 
fendant, it  will  not  be  presumed  that  it 
was  served  on  the  defendant.  If  the 
affidavit  of  the  printer  shows  that  the 


summons  was  published  one  month,  it 
will  not  be  presumed  that  it  was  pub- 
lished three.  To  avoid  any  misappre- 
hension, we  deem  it  proper  to  add  that, 
so  far,  we  have  assumed,  for  the  pur- 
poses of  the  argument,  that  the  record, 
aside  from  that  portion  of  it  which  is  de- 
nominated the  proof  of  service,  is  silent 
upon  the  question  of  service.  But  it 
may  happen  that  other  portions  of  the 
record  may  also  speak  upon  that  ques- 
tion. If  so,  what  they  say  is  not  to  be 
disregarded.  On  the  contrary,  in  de- 
termining the  question  whether  a  want 
of  jurisdiction  is  apparent  upon  the 
face  of  the  record,  we  must  look  to  the 
whole  of  it,  and  report  the  responses  of 
all  its  parts,  *  ♦  *  as  in  the  case  of  a. 
service  by  publication ;  if  the  aflSdavit 
of  the  printer  states  that  the  summons 
was  published  one  month,  and  yet  the 
court  in  its  judgment  states  that  it 
was  published  three,  or  that  service 
has  been  had  upon  the  defendant,  it 
will  be  presumed  that  other  proof  than 
that  contained  in  the  judgment  roll 
was  made,  for  not  to  so  presume  would 
be  to  deny  to  the  record  that  absolute 
verity  which  must  be  accorded  to  it." 

1.  Yolo  County  \),  Knight,  70  Cal. 
431 ;  McKinlay  v,  Tuttle,  ^  Cal.  577. 

Recital  wltlioat  Facts. — Tne  mere  re- 
cital in  the  judgment  entry  that  notice 
was  given  as  required  by  law,  but  not 
stating  the  facts,  is  not  sufficient  to  sus- 
tain the  judgment  on  appeal.  Meyer  v. 
Keith,  99  Ala.  5x9. 

a.  Yolo  County  v.  Knight,  70  Cal. 
431;  McKinlay  v,  Tuttle,  43  Cal.  577; 
Reinhart  v,  Lugo,  86  Cal.  395. 

In  McKinlay  v.  Tuttle,  43  Cal.  571, 
it  was  said:  **In  order  to  maintain  a 
judgment  when  it  is  directly  attacked, 
as  in  this  case,  by  an  appeal,  it  is  req- 
uisite that  the  record  should  show  that 
the  court  had  jurisdiction  of  the  per- 
son against  whom  the  judgment  was 
rendered,  and  that  the  judgment  was 
warranted  by  the  allegations  of  the 
pleadings  of  the  party  in  whose  favor 
it  was  rendered.  We  refer  only  to  the 
judgments  on  the  merits.  In  deter- 
mining that  question,  recitals  which 
may  be  found  in  the  judgment  cannot 
be  regarded,  for  the  question  is  whether 
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On  Collateral  Attack. — On  collateral  attack,  such  recitals  may  be 
sufficient.* 

d.  Appearance,  How  Shown.— On  direct  appeal  from  a  judg- 
ment  by  default  on  the  judgment  roll  alone,  an  appearance  of  the 
defendant  in  default  is  sufficiently  shown  by  a  recital  of  appear- 
ance in  the  judgment.  The  entry  of  the  appearance  need  not  be 
embodied  in  the  roll.* 

e.  On  Appeal  from  Magistrate. — The  Jnriidiotion  of  a  magis- 
trate to  render  a  judgment  by  default  must  appear  on  the  face  of 
the  record.* 

Hour  mnit  be  Shown. — Where  a  judgment  by  default  is  rendered 


the  record  sustains  the  judgment. 
Such  recitals,  therefore,  will  not  be 
accepted  as  a  substitute  for  the  sum- 
mons and  the  proof  of  service;  and, 
indeed,  it  would  be  as  illogical  so  to  do 
as  to  receive  such  recitals  in  the  stead 
of  the  allegations  of  the  pleadings." 

m  Oallfbmla  the  affidavit  for  publi- 
cation of  summons  against  a  nonresi- 
.dent  defendant  in  a  case  where  the 
complaint  is  unverified,  under  section 
412,  California  Code  Civ.  Pro.,  must 
state  the  facts  showing  the  existence 
of  a  cause  of  action  against  the  de- 
fendant, and  that  he  is  a  necessary  or 
proper  party  to  the  action,  otherwise 
the  judgment  by  default  will  be  set 
aside  as  void.  Yolo  County  v. 
Knight,  70  Cal.  431. 

And  the  affidavit  of  publication  re- 
quired by  subdivisions,  of  section 415, 
Code  Civ.  Pro.,  must  be  made  and 
appear  in  the  record,  and,  in  the  ab- 
sence of  such  affidavit,  the  recitals  in 
the  judgment  will  not  be  accepted  as 
a  substitute  for  the  proof  of  service  of 
the  summons  where  the  judgment  is 
directly  attacked  upon  appeal.  Weeks 
V,  Garibaldi  South  Gold  Min.  Co.,  73 
Cal.  599. 

1.  Wiggin  V.  Superior  Ct.,  68  Cal. 
400;  Drake  v.  Duvenick,  45  Cal.  455; 
Hahn  v.  Kelly,  34  Cal.  391 ;  McKinlay 
V.  Tuttle,  42  Cal.  570;  La  Fetra  v.  Glea- 
son,  loi  Cal.  249;  People  v,  Thomas, 
loi  Cal.  571;  People  v.  Temple,  103 
Cal.  447;  Sharp  v.  Lumley,  34  Cal. 
611;  Meredith  v.  Santa  Cflara  Min. 
Assoc,  60  Cal.  621;  Lick  v.  Stock- 
dale,  18  Cal.  223 ;  Peck  v.  Strauss,  33 
Cal.  678.  See  sufra,  XVIL  6.  Effect 
on  Collateral  Attack. 

California. — In  Lick  v.  Stockdale,  18 
Cal.  223,  it  was  held,  on  direct  attack 
upon  a  judgment  rendered  by  default, 
that  the  finding  of  the  court  below 
that  the  defendant  was  duly  served 


with  process  is  sufficient  to  show  that 
the  court  had  jurisdiction,  although 
the  summons  and  return  may  have 
been  lost  or  mislaid,  and  so  not  in- 
cluded in  the  judgment  roll. 

By  Statute. — Where  the  statute  pro- 
vides that  a  recital  in  a  judgment  en- 
forcing a  lien  for  a  tax,  which  states 
that  all  owners  and  claimants  of  the 
property  have  been  duly  summoned, 
and  have  made  default,  shall  be  proof 
of  the  matters  thus  recited,  the  judg- 
ment by  default  cannot  be  collaterally 
attacked.  Branson  v,  Caruthers,  49 
Cal.  375.  See  Mayo  v.  Haynie,  50  Cal. 
75;     McCoy    V,    Morrison,    di    Cal. 

3^3- 

3.  Lyons  v.  Roach,  84  Cal.  27,  where 
it  was  said:  **The  code  does  not  re- 
quire such  appearance  to  be  made  part 
of  the  judgment  roll;  and  as  appellant 
appeals  upon  the  judgment  roll  alone, 
which  shows  nothing  contradictory  of 
or  inconsistent  with  said  recital,  it 
must  be  taken  as  at  least  prima  facie 
true.  All  presumptions  not  contra- 
dicted by  or  inconsistent  with  the 
record  are  in  favor  of  tlie  correctness 
of  the  judgment.  Parker  v.  Altschul, 
60  Cal.  380.  The  doctrine  of  Lick  v. 
Stockdale,  18  Cal.  219;  Alderson  v. 
Bell,  9  Cal.  315,  and  kindred  cases, 
has  been  modified  only  with  respect 
to  those  matters  which  are  required  to 
be  shown  in  some  part  of  the  record 
other  than  the  judgment  itself.  The 
cases  cited  by  appellant  are  mostly 
cases  where  the  recitals  were  of  matters 
required  to  appear  elsewhere  in  the 
roll,  or  which  were  inconsistent  with 
matters  which  did  thus  elsewhere  ap- 
pear." See  also  Wilcox  v:  Sweet,  24 
Mich.  355. 

8.  Swartwood  v.  Township,  i  Kulp 
(Pa.)  304;  Rea  v.  Titman,  14  Pa.  Co. 
Ct.  Rep.  651 ;  Lindsay  v.  Sweeny,  6 
Phila.  (Pa.)  309. 
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by  a  justice  of  the  peace  the  hour,  as  well  as  the  day,  should  be 
stated  in  the  record.^ 


1.  Perrego  v,  Nichols,  3  Kulp  (Pa.) 
472 ;  Lindsay  v.  Sweeny,  6  Phila.  (Pa.) 
309;  Smith  V.  Featherston,  10  Phila. 
(Pa.)  306;  Culver  v.  Behee,  2  Kulp 
(Pa.)  266;  Keelej  v.  Wentzel,  2  Kulp 
(Pa.)  360;  Courtright  v.  Harringar, 
5  Kulp  (Pa.)  372;  Link  X'.  Repple,  7 
Pa.  Co.  Ct.  Rep.  138;  C^uinn  v, 
Mahon,  i  Lack.  Jur.  (Pa.)  414. 

In  Muller  v,  Plue,  45  Neb.  701,  it 
was  said  that  on  appeal  from  the  court 
of  a  justice  of  the  peace  the  record 
must  show  docket  entries,  stating  the 
hour  for  the  appearance  of  the  defend- 
ant and  the  time  when  the  case  was 
called  for  trial,  otherwise  the  judg- 
ment by  default  will  not  be  sustained 
on  appeal.  The  general  doctrine  of 
presumption  does  not  apply.  See 
also  Mudge  v,  Yaples,  58  Mich.  307; 
Post  V.  Harper,  61  Mich.  434. 

Snffldency  of  Sbowlng. — But  where 
it  otherwise  appears  from  the  record 
that  the  plaintiff  appeared  at  the 
hour  named  in  the  summons ;  that  the 
defendant  was  then  in  default ;  and  that 
after  hearing,  a  judgment  was  ren- 
dered against  the  defendant,  it  is  held 
that  the  exact  hour  at  which  the  judg- 
ment -was  rendered  need  not  be  stated. 
Robertson  v,  Clark,  9  Pa.  Co.  Ct.  Rep. 
94 ;  Cope  V,  Buck,  3  Lane.  L.  Rev.  (Pa.) 
353.  See  also  Blessington  v.  Com., 
(Pa.  1888),  14  Atl.  Rep.  416. 

In  Simiinary  Frootedings. — On  review 
of  summary  proceedings,  the  record 
must  affirmatively  show  the  existence 
of  every  fact  essential  to  vest  jurisdic- 
tion.     Connoly    v,    Alabama,     etc., 


Rivers  R.  Co.,  29  Ala.  373 ;  Logwood  f . 
Planters',  etc..  Bank,  Minor  (Ala.)  23 ; 
Lyon  V.  State  Bank,  i  Stew.  (Ala.) 
442;  Parsons  v.  Lee,  8  Port.  (Ala.) 
125;  Miller  v,  Barkeloo,  8  Ark. 
318. 

Vdl.  Alabama,  on  a  summary  proceed- 
ing by  a  bank,  required  to  be  brought 
on  a  certificate  of  the  president,  a  judg- 
ment by  default  was  reversed  where 
the  record  failed  to  show  the  certifi- 
cate. Bates  v.  Planters*,  etc..  Bank,  8 
Port.  (Ala.)  99. 

"When  the  judgment  rendered  on 
motion  is  by  default,  it  must  appear 
by  the  judgment  of  the  court  that  the 
defendant  had  the  notice  which  the 
law  requires,  and  that  the  facts  were 
proved  which  give  the  court  jurisdic- 
tion of  the  case,  and  show  the  liability 
of  the  defendant  for  the  debt  or  pen- 
alty sought  to  be  enforced.  If  the  de- 
fendant appear,  it  will  be  evidence  of 
notice ;  and  if  an  issue  is  made  up  be- 
tween the  parties  and  submitted  to  a 
jury,  it  is  then  like  any  other  cause 
commenced  in  the  ordinary  mode,  ex- 
cept that  it  must  appear  upon  the  record 
that  the  court  had  jurisdiction  to  en- 
tertain the  motion."  Smith  r.  Branch 
Bank,  5  Ala.  28. 

Appearance. — But  where  it  appears 
on  the  record  that  the  defendants 
came  into  court,  and  the  parties 
referred  their  case  to  the  decision  of 
the  court,  it  will  be  presumed  on  ap- 
peal that  notice  was  given,  or  service 
thereof  waived.  Bondurant  v.  Woods, 
I  Ala.  546. 
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L  Detihitioks,  247. 

n.  DseBi£8  OF  Cebtaihtt,  248. 
m.  Object  of  and  Bbaboks  fob  Cebtaihtt,  248. 
IT.  Effect  of  the  Bvle  oh  Modebh  Pbactice,  248. 

T.  Oehebal  ILLU8TBATIOH8,  249. 

1.  Declaration  or  Complaint,  249. 

2.  Answer  or  Plea  in  General,  251. 

a.  Answer,  251. 

b.  Plea,  252. 

3.  Set-offs,  Counterclaims,  Replications^  and  Proposed  Amendments ^ 

253- 

4.  Collateral,  Irrelevant,  Redundant,  and  ImmatericU  Allegations, 

253. 

5.  Exhibits,  253. 

YL  Specific  Illitstbatiohs,  254. 

1.  Jurisdictional  Facts,  254. 

2.  Place,  254. 

3.  Time,  255. 

4.  Parties  and  Persons,  257. 

5.  Title  or  Authority,  li^Z, 

6.  Subject-matter  of  Action  Generally,  259. 

7.  Fraud  and  False  Representations,  262. 

8.  Usury,  263. 

9.  Written  Instruments,  263. 

10.  Statutory  Rights,  263. 

a.  As  a  Cause  of  Action,  263. 

b.  As  a  Defense,  264. 

1 1 .  Private  Legislative  Acts  and  Municipal  Ordinances,  264. 

12.  Foreign  Statutes,  264. 

13.  Duty  in  General,  264. 

14.  Negligence  and  Diligence,  265. 

15.  Court  Records,  26^, 

16.  Contracts — Consideration,  Breach,  and  Performance,  266. 

1 7.  Z/'^^/  a«^  Slander,  267. 

18.  Divorce,  267. 

TIL  COMXOH  FOBM8  of  IHDEFIHITEHE88  AHD  TTHCEBTAIHTT,  267. 

1.  Ambiguity  in  General,  267. 

2.  Argumentativeness,  268. 

3.  Alternative  Averments,  268. 
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4.  Matters  of  Inference,  269. 

5.  Recitals,  270. 

6.  Hypothetical  Statements,  270. 

7.  Contradictory  Statements,  270. 

8.  Negatives  Pregnant,  271. 

9.  Information  and  Belief ,  271. 
I o.  Conclusions  of  Law,  271. 

Tin.  When  the  Bitle  icay  be  Belaxed,  271. 

1.  Prolixity,  271. 

2.  Facts  Peculiarly  Known  to  Adverse  Party,  271. 

3.  Pleadings  in  fustice  Courts,  272. 

IZ.  OBJECTIOH  EOB  iHDEFIKITEHESSy  ETC.,  HOW  TAXBV,  2/2. 

1.  At  Common  Law,  272. 

a.  General  Demurrer,  272. 

b.  Special  Demurrer,  272. 

2.  Under  Code  Practice,  273. 

a.  Demurrer,  27-^, 

b.  Motion  to  Make  More  Definite  and  Certain,  274. 

(i)  Scope  of  the  Remedy,  274. 

(2)  Exclusiveness  of  the  Remedy,  276. 

(3)  Federal  Follows  State  Practice,  278. 

(4)  At  What  Stage  of  Proceedings,  278. 

(5)  Form  of  Motion,  279. 

(6)  Notice  of  Motion,  279. 

(7)  6V//^  Granting  Motion,  and  Effect  of  Noncompliance 

Therewith,  279. 

(8)  Review  of  Ruling  on  the  Motion,  280. 

3.  Defects,  How  Cured  or  Waived,  280. 

a.  Cured  by  Amendment,   Answer,    Verdict  or  Findings,  or 

Statute  of  feof ails,  280. 

b.  Waiver  by  Proceeding  in  the  Cause,  283. 

Z.  Befieitehess  ahb  Cebtaintt  ih  EaiTiTT  Pleabihob,  283. 

1.  The  General  Rule,  283. 

2.  In  Bills,  284. 

a.  In  General,  284. 

b.  Plaintiff's  Title  and  Interest,  287. 

c.  Defendant's  Title,  Interest,  and  Residence,  289. 

d.  Designation  of  Parties,  289. 

e.  In  Bills  of  Discovery,  289. 

/.  Remedy  for  Indefiniteness  and  Uncertainty,  289. 

3.  In  Pleas,  290. 

4.  In  Answers,  290. 

CROSS-REFERENCE. 

As  to  Effect  of  Indefiniteness    in   Bills    Taken  as    Confessed,    see  article 
DECREES,  vol.  5,  p.  989. 

L  Dejikitioes. — Deflniteneu  is  the  quality  of  being  definite  or 
defined  in  extent  or  signification ;  it  is  exactness  and  determina- 
tiveness.    This   term,  however,  seems  to  be  embodied  in  the 
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on  Modern  Praetioe. 


more  comprehensive  meaning  given  by  the  authorities  to  the 
word  "  certainty,"  which  is  defined  to  be  clearness  or  distinctive- 
ness, as  opposed  to  undue  generality.* 

n.  Degbees  of  Cebtaihty. — Lord  Coke  laid  down  the  several 
grades  or  degrees  of  certainty  followed  and  adopted  by  subse- 
quent writers :  Firsts  certainty  to  a  common  intent,  which  is 
the  reasonable  construction  of  the  language  used ;  Second^  cer- 
tainty to  a  certain  intent  in  general,  which  it  is  said  means  what, 
upon  a  fair  and  reasonable  construction,  may  be  called  certain 
without  resorting  to  possible  facts  which  do  not  appear ;  Thirds 
certainty  to  a  certain  intent  in  every  particular  and  which 
precludes  the  possibility  of  any  other  construction* 

m.  Object  of  ahd  Beasohs  fob  Cebtaihty. — An  issue  is  defined 
as  a  single,  certain,  and  material  point  arising  out  of  the  allega- 
tions or  pleadings  of  the  parties,  which  should  generally  be 
made  up  by  an  affirmative  or  negative.*  The  object  of  plead- 
ings is  to  bring  out  this  issue  between  the  parties,  and  to  this 
end  certainty  is  one  of  the  most  common  requirements.* 

IV.  Effect  of  the  Euie  ok  Mobebh  Pbactice. — The  necessity 
for  the  rule  of  certainty  has  not  been  materially  modified  by 
the  codes  and  statutes  governing  modern  procedure.* 


1.  BurrilPs  Law  Diet.;  Sprague's 
Brown  Diet.,  citing-  Stephen's  PI.  147 
(4th  ed.) ;  Rex  v.  Home,  Cowp.  682. 

3.  Coke  Litt.  303  A.;  i  Tidd  Pr. 
451 ;  Burrill's  Law  Diet. ;  Com.  Dig., 
tit.  Pleader,  E.  3;  Bae.  Abr.,  tit. 
Pleading,  i,  5,  note;  Speneerv.  South- 
wiek,  9  Johns.  (N.  Y.)  314. 

In  Hollingsworth  v,  Holshousen,  17 
Tex.  41,  Wheeler,  J.,  in  speaking  of 
the  last  degree  above  mentioned,  says : 
"Where  this  eertainty  is  required,  the 
party  must  not  only  state  the  faets  of 
the  case  in  the  most  preeise  way,  but 
add  to  them  sueh  as  show  that  they 
are  not  to  be  controverted,  and,  as  it 
were,  anticipate  the  ease  of  his  adver- 
sary. Sueh  eertainty  is  never  required 
in  pleas  to  the  merits,  but  only  in 
pleas  in  abatement  and  sueh  pleas  as, 
it  is  said,  are  regarded  by  the  courts 
with  disfavor,  because  Uiey  are  de- 
signed to  delay  the  trial  of  the  merits 
of  the  action  and  hinder  the  attain- 
ment of  justice." 

8.  Simonton  v.  Winter,  5  Pet.  (U. 
S.)  141. 

4.  iChitbr's  PI.  249;  Gould  PI.  175, 
§^  12,  13;  Murphy  v.  Summenrille,  7 
111.  360.  See  also  Mayton  v.  Texas, 
etc.,  R.  Co.,  63  Tex.  77. 

•*The  general  rule  of  pleading  re- 
quires that  the  cause  of  action  be  stated 
with  sufficient  eertainty,  clearness,  and 


precision  to  enable  the  defendant  to 
prepare  to  defend  himself  against  the 
action  and  to  plead  a  judgment  thereon 
in  bar  of  another  recovery.*'  Chapman 
V,  Weaver,  19  Ala.  626. 

0.  Ck>Iorado.  —  Under  the  Colorado 
code,  statements  of  fact  should  be  in  or- 
dinary and  concise  language,  Coffee 
V.  Emigh,  15  Colo.  184 ;  and  set  forth 
with  eertainty.  Manning  v.  Haas,  5 
Colo.  37. 

MlMOUzl. — ^The  code  of  practice  in 
Missouri,  which  allows  the  plaintiff  to 
unite  in  his  petition  as  many  causes  of 
action  as  he  may  have,  does  not  obvi* 
ate  the  necessity  of  setting  them  forth 
clearly  and  distinctly,  so  as  to  be  intel- 
ligible to  a  person  of  common  under- 
standing. Childs  V,  State  Bank,  17 
Mo.  213. 

Hew  York. — In  Gihon  v.  Levy,  2  Duer 
(N.  Y.)  176,  it  is  said  that,  while  the 
code  of  New  York  abolished  all  tech- 
nical rules  of  pleading,  it  did  not  abol- 
ish those  dictated  by  good  sense  and 
necessary  to  carry  into  effect  its  own 
provisions. 

North  Carolina. — In  Parsley  v,  Nich- 
olson, 65  N.  Car.  207,  it  is  said:  "The 
rules  of  pleading  at  common  law  have 
not  been  abrogated  by  the  North  Caro- 
lina Code  of  Procedure.  The  essen- 
tial principles  still  remain,  and  have 
only  been  modified  as  to  technicalities 
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Y.  asirXBAL  ILLUSTBATIOHS— 1.  Declaration  or  Complaint — In  a 

declaration  or  complaint  it  is  essential  that  there  be  an  allegation 
of  all  the  facts  necessary  to  give  a  complete  right  of  action,  in 
such  a  manner  as  to  show  that  such  right  necessarily  arises  from 
them,  and  in  such  form  as  to  be  susceptible  of  denial  or  avoid- 
ance by  plea  properly  pleaded  ;  or,  in  other  words,  the  averments 
of  material  and  traversable  facts  should  be  certain  and  positive.* 
In  such  allegations,  certainty  to  a  common  intent,  as  heretofore 
defined,*  is  required  and  is  sufficient.* 


and  matters  of  form.  The  object  of 
pleading,  both  in  the  old  and  new  sys- 
tems, is  to  produce  proper  issues  of 
law  or  fact,  so  that  justice  may  be 
administered  between  parties  litigant 
with  regularity  and  certainty."  See 
also  McKinnon  v,  Mcintosh,  98  N. 
Car.  89. 

1.  Illinois  Cent.  R.  Co.  v.  McKee,  43 
111.  119;  Byington  v.  Saline  County, 
37  Kan.  654;  Hart  v.  Rose,  Hempst. 
(U.  S.)  338. 

Contractiial  Uabill^. — A  writing  in 
the  following  words  and  figures :  "A 
debtor  to  B  to  fifty  dollars,"  wholly 
fails  to  set  forth  a  cause  of  action. 
Brashears  v,  Strock,  46  Mo.  221. 

So,  also,  does  a  declaration  which 
merely  avers  that  the  defendant  had 
failed  to  furnish  the  plaintiff  with  a 
good  mule  to  work  a  crop,  and  that  the 
male,  being  crippled,  was  unable  to  do 
regular  plowing.  Garrett  v.  Hitch- 
cock, 77  C3a.  437. 

Vatnre  of  tlie  Action. — ^The  pleading 
should  be  sufficiently  definite  to  dis- 
close the  ground  on  which  recovery  is 
sought.  For  instance,  in  Hunter  v. 
Erie,  etc.,  Transp.  Co.,  i  Pa.  Dist. 
R^P-  538*  a  statement  alleging  that 
goods  shipped  were  delivered  at  desti- 
nation after  unreasonable  delay,  and 
that  such  delay  was  in  violation  of  the 
contract  of  carriage,  and  that  the  de- 
fendant, not  regarding  its  duty  as  car- 
rier, or  its  promise  in  this  behalf,  did 
not  take  care  of  such  goods,  and  safely 
and  with  reasonable  dispatch  and  due 
diligence  carry  the  same,  was  required 
to  be  made  more  specific,  so  as  clearly 
to  show  whether  the  action  was  in 
trespass  for  a  breach  of  public  duty, 
or  in  assumpsit  upon  the  contract  of 
carriage. 

So,  in  Diehl  v.  Bockius,  i  Pa.  Dist. 
Rep.  479,  an  allegation  that  defendant 
rate^d  into  the  use  and  occupation  of 
certam  premises  by  the  consent  of  the 
plaintiff  for  the  term  of  one  year,  for 


which  he  was  to  pay  a  certain  sum, 
and  that  he  had  paid  an  amount  equal 
to  one  month's  rent,  but  left  the  prem- 
ises during  the  next  month  and  refused 
to  pay  the  rent  for  the  rest  of  the  year, 
was  held  indefinite,  in  that  it  did  not 
clearly  show  whether  the  claim  was 
for  an  occupation  or  for  a  specific  rent 
agreed  to  be  paid. 

Theory  of  Bight  to  BecoTtr. — Where 
there  is  one  definite  theory  which  is 
apparent  and .  clearly  outlined  by  the 
facts  stated  and  upon  which  the  court 
can  require  the  case  to  be  tried,  al- 
though other  theories  may  be  sug- 
gested, the  pleader  will  not  be  com- 
pelled to  more  specifically  declare  the 
theory  upon  which  he  claims  the  right 
to  recover.  Cole  v.  Wood,  11  Ind. 
App.  37. 

2.  See  supra^  II.  Degrees  of  Cer- 
tainty. 

8.  Louisville,  etc.,  R.  Co.  v.  Hall, 
91  Ala.  112;  Eddy  v.  Courtright,  91 
Mich.  264;  Gibson  v.  Ohio  Farina  Co., 
2  Disney  (Ohio)  499;  Hester  v,  Mc- 
Neille,  6  Phila.  (Pa.)  263;  Mayton  v. 
Texas,  etc.,  R.  Co.,  63  Tex.  77,  where 
a  demurrer  for  uncertainty  was  sus- 
tained. 

Oertalnty  to  a  Oortaln  Intent  In  Gen- 
eral.— In  Gould  Pleading,  ^  53,  cited 
in  Davis  v.  Calvert,  17  Ark.  85,  the 
author  says  that  **  certainty  to  a  cer- 
tain intent  in  general"  is  required  in 
the  pleadings  of  the  plaintiff. 

Locality  of  Land. — In  a  suit  upon  a 
written  contract  relating  to  land,  the 
contract  being  set  out  in  hcec  verba 
and  not  describing  the  locality  of  the 
land,  the  declaration  should  describe 
the  land  with  reasonable  certainty. 
Hester  v,  McNeille,  6  Phila.  (Pa.) 
263. 

Ayerment  of  Batlfloatlon. — ^An  allega- 
tion that  the  defendant  paid  the  plain- 
tiff for  certain  work  and  labor  is  a  suf- 
ficient averment  of  ratification  by  the 
plaintiff  of  a  contract  for  the  work, 
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PredM  Hatnre  of  Claim. — The  rule  is  satisfied  when  the  allegations 
are  such  as  fully  to  inform  the  defendant  of  the  precise  nature  of 
the  claim  against  him,*  so  that  all  the  evidence  touching  the 
same  may  be  introduced,*  and  the  ultimate  facts  necessarily 
follow  or  result  from.the  facts  pleaded,^  although  the  statements 

made  by  an  agent  in  its  behalf.  Leon 
County  v.  Vann,  86  Tex.  707. 

Ctompletonets  of  Baoh  Paragraph. — In 
regard  to  the  extent  to  which  a  refer- 
ence from  one  paragraph  of  a  com- 
plaint to  another  is  authorized,  see 
article  Complaints  and  Petitions, 
vol.  4,  p.  620;  and  article  Counts, 
Paragraphs,  and  Sbparatb  State- 
ments, vol.  5,  p.  330. 

1.  Church  V.  Spiegelberg,  33  Fed. 
Rep.  158;  MuUiken  v.  Hull,  5  Cal. 
345;  Usher  v,  Hiatt,  18  Kan.  195; 
Orth  V,  St.  Paul,  etc.,  R.  Co.,  43  Minn. 
208 ;  Guthrie  v.  Olson,  32  Minn.  465 ; 
Hunt  V.  Crane,  33  Miss.  669. 

The  ETldenoe  or  ProlMittya  Matter  by 
which  the  existence  of  the  essential 
elements  of  fact  is  to  be  established 
need  not  be  set  out  in  the  pleading. 
McCauley  v.  Long, 61  Tex. 74;  Hagood 
V.  Blythe,  38  Fed.  Rep.  76;  Russell  v. 
Nail,  79  Tex.  664. 

And  a  code  complaint  which  alleged 
that  the  defendant  received  from  the 
plaintiff  a  specified  sum  of  money  to 
the  use  of  the  plaintiff,  and  also  alleged 
demand  and  refusal  of  payment,  was 
held  sufficient  without  stating  the  facts 
and  circumstances  about  the  manner  in 
which  the  defendant  received  or  ob- 
tained possession  of  the  money.  Gran- 
nis  V,  Hooker,  29  Wis.  65,  where  the 
court  said :  **  A  complaint  alleging 
that  the  defendant  was  indebted  to  the 
plaintiffs  in  a  specified  sum  for  goods 
sold  and  delivered  to  the  defendant  at 
his  request,  and  that  such  sum  was  due, 
was  held  to  be  sufficient  on  demurrer  in 
Allen  V.  Patterson,  7  N.  Y.  476.  Also 
a  complaint  to  recover  for  money  lent 
to  and  paid,  laid  out  and  expended  for 
the  defendant,  at  his  request,  was  held 
sufficiently  definite  and  certain  on 
motion  in  Cudlipp  v.  Whipple,  4  Duer 
(N.  Y.)  610.  The  statement  of  the 
facts  showing  that  the  defendant  had 
received  money  to  the  use  of  the  plain- 
tiff, which  he  was  bound  to  pay  over 
to  him,  was  of  the  most  general  char- 
acter, in  Bates  v,  Cobb,  5  Bosw.  (N.  Y.) 
29;  Adams  v.  HoUey,  12  How.  Pr.  (N. 
Y.  Supreme  Ct.)326;  Betts  v,  Bache, 
14  Abb.  Pr.  (N.  Y.  Super.  Ct.)  279; 
Sloman  v.  Schmidt,  8  Abb.  Pr.  (N.  Y. 


C.  PI  )  5;  Goelth  V.  White,  35  Barb. 
(N.  Y.)  76;  and  yet  the  actions  were 
sustained." 

In  a  complaint  for  the  partition,  etc., 
of  a  water  power,  a  general  averment 
that  certain  persons  have  a  certain  in- 
terest therein  is  sufficient  without  aver- 
ring the  evidence  of  their  title.  Spens- 
ley  V.  Tanesville  Cotton  Mfg.  Co.,  62 
Wis.  549. 

Setting  Fortli  Prooati.—*' We  believe 
the  rule  is  without  exception,  that 
whenever  it  is  necessary  to  produce  the 
process  of  any  court,  either  to  show 
the  inducement  to  the  cause  of  action 
or  to  sustain  the  action  itself,  the  dec- 
laration m  'St  substantially  describe 
such  process."  Chapman  v.  Weaver, 
19  Ala.  626,  holding  that  in  an  action 
against  a  sheriff  and  his  sureties,  for 
failure  on  the  part  of  the  sheriff  to  col- 
lect and  pay  over  militia  fines,  the  dec- 
laration must  set  forth  the  names  of 
the  persons  against  whom  the  fines 
were  assessed,  and  the  several  amounts 
of  the  fines,  as  stated  in  the  certificate 
of  the  president  of  the  court-martial. 

2.  Western  Assur;  Co.  v.  Uhlhom, 
41  La.  Ann.  385. 

8.  Wagoner  r.  Wilson,  108  Ind.  210; 
Lee  V.  Stiles,  21  Conn.  504. 

The  Ultimate  Facte  mvst  Necesearlly 
Result  from  the  facts  pleaded ;  it  is  not 
enough  that  the  fact  necessary  to  be 
established  may  be  presumed  from  the 
existence  of  other  facts.  Van  De  Sande 
V.  Hall,  13  How.  Pr.  (N.  Y.  Supreme 
Ct.)  458. 

DefiBLQlt  in  a  Mortgage. — In  Malcom  v, 
O'Reilly,  89  N.  Y.  156,  the  default  in 
a  mortgage  was  not  distinctly  averred, 
but  such  fact  was  clearly  implied  from 
the  facts  stated.  This  was  held  a 
sufficient  allegation  of  a  default. 

Nonconsent. — The  Rev.  Code  of  Ala- 
bama^ ^^  2339,  2342,  provided  that  no 
marriage  license  should  be  issued  to 
minors  without  the  consent,  either 
personally  or  in  writing,  of  the  parents 
of  such  minors.  In  Wood  v.  Farnell, 
50  Ala.  546,  a  qui  tarn  action  against  a 
probate  judge  for  issuing  a  marriage 
license  to  a  minor  without  such  consent, 
an  allegation  that  such  license  was 
issued  **  without  having  the  consent  of 
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may  not  be  made  with  syllogistic  accuracy,*  or  may  be  unneces- 
sarily redundant  *  or  inartistically  constructed.* 

Clerical  ICiftaket — Omiftioiifl — tereral  Ocmntf. — Mere  clerical  mistakes,^ 
or  omissions  where  no  room  for  doubt  as  to  the  real  intent  of  the 
pleader  exists,*  or  the  statement  of  a  cause  of  action  in  several 
counts  where  one  would  suffice,  will  not  render  the  pleading 
indefinite  or  uncertain.* 

PrMoribed  Forms. — A  complaint  which  follows  the  form  prescribed 
by  the  code  or  statute  is  sufficient.'^ 

8.  Answer  or  Plea  in  General — a.  Answer. — The  facts  set  up  as 
a  defense  in  an  answer  should  be  stated  with  the  same  particu- 
larity that  is  required  in  the  statement  of  facts  in  the  complaint.® 

BooiaiB. — See  article  ANSWERS  IN  CoDE  Pleading,  vol.  i,  p.  777. 


the  parents  of  said  F."  (the  minor) 
was  held  to  negative  consent  with 
sufficient  precision  and  definiteness  to 
shoiv  a  substantial  cause  of  action. 

1.  In  Holt  V,  Penobscot,  56  Me.  15, 
it  is  said :  "If  bad  grammar  does  not 
fitiate  a  declaration,  other  faults  of 
style  ought  not  to  have  that  effect,  un- 
less thej  produce  such  a  degree  of 
obscurity  as  to  give  rise  to  the  belief 
that  the  tribunal  before  whom  the 
cause  is  heard  might  be  misled  as  to 
the  true  issue.*' 

Partieipial  Form  of  tbe  Verb.— Where 
it  plainly  appears  that  the  facts  are 
intended  to  be  positively  alleged,  the 
use  of  the  participial  form  of  verbs  in 
stating  the  facts  constituting  a  cause 
of  action,  instead  of  a  more  direct  and 
positive  form  of  statement,  has  been 
held  not  to  render  a  pleading  bad  on 
demurrer.  Battrell  v.  Ohio  River  R. 
Co.,  34  W.  Ya.  232. 

1  Fraker  v.  St.  Paul,  etc.,  R.  Co., 
30  Minn.  103. 

3.  Pilster  z».  Highton  (Cal.  1892),  31 
Pac.  Rep.  580. 

4.  Warbritton  v.  Demorett,  129  Ind. 
352. 

As  to  clerical  mistakes  as  a  ground 
for  demurrer,  see  article  Demurrers 
AT  Common  Law  and  under  the 
Codes. 

5.  In  Doyle  v.  Knapp,  4  111.  334,  a 
promissory  note  was  averred  as  **  pay- 
able eighteen  months"  to  the  plaintiff. 
It  was  there  held  that  the  word  "  in  " 
would  be  implied,  and  that  the  aver- 
ment indicated  with  sufficient  certainty 
that  the  promise  was  to  pay  in  eighteen 
months  to  the  plaintiff. 

«.  Demartin  v.  Albert,  68  Cal.  277. 
As  to  several  counts  for  one  cause  of 
action  generally,  see  article  Counts, 


Paragraphs,  and  Separate  State- 
ments, vol.  5,  p.  321. 

7.  Toole  V.  tJrquhart,  44  Ala.  646; 
Southern  Express  Co.  v.  Crook,  44  Ala. 
468. 

8.  Rountree  v.  Brinson,  98  N.  Car. 
107.  See  also  Walker  v,  Larkin,  127 
Ind.  100. 

Answon  Hot  Bnffloiently  Deflnlto. — An 
answer  which  seeks  to  rebut  the  legal 
presumption  that  a  judgment  in  favor 
of  a  party  belongs  to  him»and  not  to 
his  attorney,  whether  it  be  for  costs 
alone  or  for  debt  and  damages  and  costs, 
is  not  sufficiently  definite  and  certain, 
unless  it  shows  the  facts  which  over- 
throw the  presumption.  Martin  v, 
Kanouse,  2  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  327. 

An  answer  which  averred  that  the 
defendant  was  informed  and  believed 
that  the  plaintiff  had  been  and  then  was 
engaged  in  inciting,  aiding,  and  assist- 
ing in  the  rebellion  of  the  Confederate 
States  against  the  United  States  and  the 
constitution  and  laws  thereof,  and  had 
been  and  then  was  giving  aid  and  com- 
fort to  the  so-called  Confederate  States, 
was  defective  for  not  stating  more 
specifically  the  particular  acts  of  rebel- 
lion which  the  plaintiff  had  committed. 
Meni  v.  Rathbone,  21  Ind.  454. 

Sulliclent  Answers. — In  Morgan  v. 
Hawkeye  Ins.  Co.,  37  Iowa  359,  it  was 
held  that  the  confession,  required  in  a 
count  pleading  new  matter  in  avoid- 
ance, that  but  for  such  new  matter  the 
action  could  be  maintained,  might  be 
by  implication  and  not  directly. 

An  answer  in  an  action  for  breach 
of  covenant  to  convey,  which  alleges 
that  the  defendant  tendered  a  good 
and  sufficient  deed,  executed  by  the 
parties  in  whom  the  legal  title  then 
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b.  Plea. — Certainty  to  a  common  intent  *  is  sufficient  in  a 
plea  in  bar.*  And  in  those  jurisdictions  where  the  defendant  is 
allowed  to  file  with  the  general  issue  a  brief  statement  of  his 
defense  such  statement  must  be  as  certain  and  precise  as  if  it 
were  in  a  special  plea.* 


was,  is  suflBciently  certain,  and  obvi- 
ously implies  a  good  title  in  the  grantor 
as  well  as  a  grant  sufficient  in  form. 
Bateman  v.  Johnson,  lo  Wis.  i. 

The  ETidence  on  which  the  defendant 
relies  need  not  be  pleaded.  Herklotz 
V,  Chase,  32  Fed.  Rep.  433;  Sullivan 
V,  Iron  Silver  Min.  Co.,  109  U.  S.  550. 

1.  See  supra,  II.  Degrees  of  Cer- 
tainty. 

a.  Peoples.  Shaw,  14 111.  476;  Light- 
foot  V.  Cole,  I  Wis.  26;  Parks  v. 
Holmes,  22  III.  522 ;  Davis  v.  Calvert, 
17  Ark.  85. 

Compare  Hollingsworth  v.  Hols- 
housen,  17  Tex.  41,  where  it  was  said 
that  certainty  to  a  certain  intent  in 
general  is  always  sufficient  in  a  plea 
in  bar.  In  that  case,  an  action  in- 
volving the  title  to  land,  it  was  held 
that  a  plea  that  the  plaintiff  fraudu- 
lently procured  the  land  to  be  sur- 
veyed and  j>a tented  to  himself,  well 
knowing  at  the  time  he  procured  the 
survey  to  be  made  that  he,  the  defend- 
ant, had  previously  appropriated  the 
land  by  his  location  and  survey,  meant 
plainly  that  the  defendant  had  first 
appropriated  the  land  by  a  location 
and  survey  anterior  to  any  right  in  the 
plaintiff,  and  was  not  open  to  objection 
on  the  ground  that  it  did  not  exclude 
the  conclusion  that  the  plaintiff  had 
made  the  first  location. 

In  Posey  v.  Hair,  12  Ala.  567,  the 
court  said  that  **  the  certainty  which 
is  required  in  a  *  *  *  plea  is  such  a 
statement  of  the  facts  constituting  the 
*  *  *  ground  of  defense  as  will  enable 
them  to  be  understood  by  the  party 
who  is  to  answer  them,  the  jury  who 
are  to  ascertain  their  truth,  and  by 
the  court  which  is  to  give  the  judg- 
ment." 

In  Davis  v,  Calvert,  17  Ark.  85,  it 
was  intimated  that  a  less  degree  of 
certainty  is  required  in  pleas  in  bar 
than  in  declarations.  To  the  same  ef- 
fect, see  Davis  v,  Calvert,  17  Ark.  85 ; 
Ressler  v.  Peats,  86  111.  275. 

Fleas  Sofllclently  Certain. — In  an  ac- 
tion of  replevin  for  an  animal,  a  plea 
that  the  animal  was  taken  up  by  the 
defendant  as  an  estray  and  regularly 
posted  as  such,  as  required  by  law,  and 


that  the  plaintiff  did  not  prove  prop- 
erty and  pay  or  tender  the  necessary 
fees,  is  sufficient,  without  setting  forth 
a  compliance  in  detail  with  all  the  steps 
required  by  the  statute  to  be  taken  in 
posting  a  stray  animal  from  the  time 
it  is  taken  up  until  the  proceedings 
are  complete.  Davis  v,  Calvert,  17 
Ark.  85. 

A  plea  by  an  executor  or  adminis- 
trator, showing  with  reasonable  par- 
ticularity that  the  estate  of  the  dece- 
dent was  represented  as  insolvent  in 
the  probate  court ;  that  creditors  were 
duly  advertised  to  bring  in  their  claims; 
that  the  plaintiff  neglected  to  do  so, 
etc.,  was  sustained  as  sufficient  in 
Lightfoot  V.  Cole,  i  Wis.  26. 

InsaAoient  Pleas. — ^In  a  suit  upon  a 
note,  a  plea  that  the  whole  considera- 
tion of  the  note  has  failed  must  partic- 
ularly disclose  the  manner  in  which 
the  consideration  has  failed,  and  a 
mere  averment  that  it  has  failed,  or 
that  it  was  for  property  which  was  in- 
sufficient as  a  consideration,  is  not  suf- 
ficiently certain.  Parks  v.  Holmes,  22 
111.  522,  sustaining  a  general  demurrer 
to  the  plea. 

Where  stockholders  in  a  bank  were 
made  personally  liable  for  the  ultimate 
redemption  of  its  bills,  a  plea  in  a  suit 
by  a  bill  holder  against  a  stockholder 
that  the  bank  had  assets  which  had 
not  been  appropriated,  without  speci- 
fying what  they  were,  was  held  bad 
for  uncertainty  on  general  demurrer. 
Lane  v.  Morris,  8  Ga.  468. 

In  pleading  a  failure  of  considera- 
tion to  a  note  given  for  the  purchase 
price  of  certain  land,  an  allegation 
that  plaintiff  did  not  at  the  time  of  the 
making  of  the  note,  nor  at  any  time 
thereafter,  make  a  good  and  sufficient 
deed  for  said  lot,  and  that  he  had  in 
truth  and  in  fact  no  title  whatever  to 
the  same,  was  held  bad  for  uncer- 
tainty in  that  it  was  doubtful  whether 
the  defendant  did  not  base  his  allega- 
tion that  the  plaintiff  did  not  execute 
a  good  and  sufficient  deed,  on  the 
ground  that  he  had  no  title  to  convey. 
Merriwether  v.  Smith,  3  111.  30. 

8.  Washburn  v,  Mosely,  22  Me.  160, 
holding  that  it  must  be  certain  to  a 
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Dilatory  PIms  and  Pleas  in  Estoppel  must  be  certain  to  a  certain  intent 
in  every  particular.* 

3.  Set-ofb,  Coimterclaiin8»  Beplioations,  and  Proposed  Amendments. — 
The  general  rule  that  certainty  to  a  common  intent  is  required 
and  is  sufficient  applies  to  pleas  of  set-off,*  to  counterclaims,* 
replications,^  and  proposed  amendments.* 

4.  Collateral,  Irrelevant,  Eednndant,  and  Immaterial  Allegations. — 
The  rule  of  certainty  does  not  apply  to  collateral,  irrelevant, 
redundant,  or  immaterial  allegations  contained  in  the  pleading, 
and  where  a  motion  to  make  more  specific  is  directed  to  such 
allegations  there  can  be  no  error  in  overruling  it.* 

6.  Exhibits.  (See  also  article  Exhibits.)— The  pleading  may 
be  rendered  definite  and  certain  by  exhibits  attached  thereto 
and  made  a  part  thereof.''     In  some  jurisdictions,  however,  it  is 


common  intent.  To  the  same  point, 
tec  Folsom  v.  Brawn,  25  N.  H.  114. 

1.  Gould's  Pleading,  ^^  58,  59. 

See  article  Abatement  in  Plead- 
ing, vol.  It  p.  24. 

t.  Witter  V.  McNiel,  4  111.  433 ;  Pusey 
V.  Peck,  67  IlL  98.  See  also  Kaufman 
V,  Cooper  Iron  Min.  Co.,  105  Pa.  St 

537- 

8.  Winslow  V.  Winslow,  52  Ind.  14; 
Wright  V,  Bacheller,  16  Kan.  259;  U. 
S.  r.  Tidball  (Arizona  1892),  29  Pac. 
Rep.  385. 

4.  Verzan  v,  McGregor,  23  Cal.  339. 
See  also  Culver  v,  Uthe,  7  111.  App. 
468;  Flanders  v.  McVickar,  7  Wis.  372. 

8.  Byrd  v.  Campbell  Printing  Press, 
etc^  Co.,  90  Ga.  542. 

•.  Indiana  Stone  Co.  v,  Stewart,  7 
Ind.  App.  563. 

"  To  make  redundancy  more  definite 
and  certain  would  but  increase  the 
redundancy."  Spensley  v,  Janesville 
Cotton  Mfg.  Co.,  62  Wis.  549. 

T.  AeoofmitAtUolied. — Under  a  statute 
of  Missouri^  requiring  the  statement 
of  the  cause  of  action  to  set  forth 
plaintiff's  demand  in  all  its  particulars, 
a  complaint  was  held  sufficient  which 
set  out  the  nature  of  the  claim  and 
referred  to  a  specific  itemized  account 
attached  to  it.  C.  H.  Burke  Mfg.  Co. 
r.  The  Steamboat  A.  Saltzman,  42  Mo. 
App.  85. 

VHMfnjDB. — See  Blount  v.  Rick,  107 
Ind.  238. 

■apt.  —  In  People  v.  New  York 
Cent.  Underground  R.  Co.  (Supreme 
Ct.),  39  N.  Y.  St.  Rep.  571,  the  court 
refused  to  order  a  complaint  to  be  made 
more  definite  and  certain,  in  allega- 
tions of  difference  in  lines  of  railroad 
tunnels,  when  it  referred  to  maps  by 


which  such  differences  could  be  ascer- 
tained. 

PnbUo  Beoordi. — In  Bryant  v.  Bry- 
ant (Ky.  1892),  20  S.  W.  Rep.  270,  land 
sought  to  be  subjected  to  a  judgment 
was  sufficiently  shown  to  be  within  the 
county  in  which  the  suit  was  brought, 
by  pleadings  and  exhibits  referring  to 
it  as  a  tract  allotted  to  a  widow  as  dower 
by  an  agreement  recorded  in  the  office 
of  the  clerk  of  such  county. 

Copy  of  Note. — In  Riverside  First 
Nat.  Bank  v.  Holt,  87  Cal.  158,  where 
a  complaint  was  objected  to  on  the 
ground  of  uncertainty  which  set  forth 
a  copy  of  the  note  sued  on,  and  in  con- 
nection therewith  copied  the  indorse- 
ments thereon,  showing  three  pay- 
ments thereon,  and  in  another  part  of 
the  complaint  aggregated  the  sums 
mentioned  as  the  amount  paid  upon 
the  note,  the  objection  failed,  as  it  was 
evident  that  the  indorsements  were 
not  part  of  the  note  when  made. 

In  ReidoYln,  Treapass,  etc. — In  Seeley 
v.  Gwillim,  40  Conn.  106,  an  action  of 
replevin,  the  court  said:  **The  prac- 
tice of  describing  the  property  in  dis- 
pute in  actions  of  replevin,  trespass, 
and  the  like,  by  a  reference  to  a  sched- 
ule attached  to  the  declaration,  is  a 
practice  that  cannot  be  regarded  with 
favor,  and  had  the  question  been  prop- 
erly raised  by  the  pleadings,  it  might 
have  presented  a  serious  obstacle  to  a 
recovery.  But  by  pleading  the  gen- 
eral issue,  and  going  to  trial  upon  the 
merits,  the  defendant  treated  the  sched- 
ule as  a  part  of  the  declaration  and 
waived  any  exception  to  the  form.  In 
other  words,  the  defect  is  a  defect  in 
form  and  not  in  substance^  and  can  be 
reached  only  by  a  special  demurrer." 
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required  by  rule  of  court  that  the  petition  shall  contain  such 
specific  averments  of  facts  as  to  show  a  cause  of  action  independ- 
ent of  the  exhibit* 

YI.  Specific  ILLUSTEATIOHS — 1.  JurlBdiotionalFacts.— inaDeeiMratio& 
or  Complaint  the  facts  upon  which  jurisdiction  arises  must  be  ex- 
pressly set  forth  or  alleged  in  such  a  manner  as  to  render  them 
certain  by  legal  intendment.*  So,  also,  must  the  facts  conferring- 
jurisdiction  upon  some  other  tribunal  of  special  jurisdiction  upon 
whose  proceedings  the  pleader  in  the  action  relies.* 

In  a  Plea  to  the  Juriidiotion  the  facts  in  support  of  the  plea  must  be 
alleged  with  certainty,  and  cannot  be  aided  by  intendment.* 

2.  Place. — The  old  rule,  prevalent  when  the  function  of  jurors 
was  more  akin  to  that  of  witnesses,  was  that  pleading  must  have 


In  Addition  to  the  Cases  Cited  ahore, 
see  also  article  Bills  in  EqyiXY,  vol. 
3»  P-  362. 

1.  Rule  19,  Texas  District  Court. 
See  Miles  v.  Mays  (Tex.  App.  1890), 
16  S.  W.  Rep.  540. 

2.  Clark  v  Harkness,  2  111.  56; 
Wakefield  v,  Goudy,  4  111.  133. 

3.  De  Nobele  v,  Lee,  47  N.  Y.  Super. 
Ct.  372.  In  that  case  the  plaintiffs 
claimed  the  right  to  maintain  the  action 
in  a  representative  capacity  conferred 
on  them  by  a  foreign  tribunal,  and  that 
the  cause  of  action  passed  to  them  by 
virtue  of  their  appointment  and  by 
virtue  of  the  operation  of  the  laws  of 
a  foreign  country.  Their  allegation 
was  as  follows :  **  That  heretofore  and 
on  or  about  the  tenth  day  of  Novem- 
ber, eighteen  hundred  and  eighty,  the 
plaintiffs  were,  by  the  proper  courts  of 
Belgium,  appointed  curateurs  of  the 
estate  of  the  firm  of  John  Pfeffer  & 
Co.,  who  were  then  and  had  thereto- 
fore been  residing  and  doing  business 
in  Ghent,  in  said  Belgium,  such  courts 
having  jurisdiction  of  the  said  firm  of 
John  Pfeffer  &  Co.,  and  of  the  matter 
of  the  appointment  of  curateurs  of 
their  estate,  and  such  appointment  as 
curateurs  as  aforesaid  was  thereupon 
duly  accepted  by  the  said  plaintiffs; 
and  that  the  plaintiffs,  as  such  cura- 
teurs, on  or  about  the  said  tenth  day 
of  November,  eighteen  hundred  and 
eighty,  became  and  have  ever  since 
been  and  now  are  vested  with  all  the 
assets  and  estate  of  such  firm  of  John 
Pfeffer  &  Co.,  including  all  claims 
and  demands  of  whatsoever  nature 
due  or  owing  to  them,  and  including 
the  claims  and  demands  in  favor  of 
said  John  Pfeffer  &  Co.  against  the 
defendants    hereinafter    mentioned." 


In  granting  a  motion  to  make  the 
complaint  more  definite  and  certain, 
the  court  said :  **This  is  not  a  suffi- 
cient statement  of  the  nature  of  the 
proceeding  in  the  course  of  which  the 
appointment  was  made,  nor  of  the  na- 
ture of  the  judgment  or  determination 
by  which  the  appointment  was  con- 
ferred, nor  of  the  title  of  the  court 
that  gave  the  judgment  or  made  the 
determination,  nor  of  the  place  where 
the  said  court  was  located  or  held  its 
sittings,  nor  of  the  jurisdiction  of  the 
said  ceurt  to  entertain  the  proceeding 
which  terminated  in  the  appointment. 
These  matters,  under  tlie  peculiar  cir- 
cumstances of  the  case,  constitute 
traversable  facts  as  to  which  the  de- 
fendants may  well  claim  definite  in- 
formation before  answering." 

In  MlBSlsBlppl,  art.  82,  Rev.  Code  of 
1857,  materially  modified  and  relaxed 
the  common-law  rule  of  pleading  the 
judgment  or  decree  of  a  court  of  special 
jurisdiction  by  dispensing  with  **a 
statement  of  the  facts  conferring  juris- 
diction," and  providing  that  it  should 
be  enough  to  allege  **  fiiat  such  judg- 
ment or  determination  was  duly  given 
or  made."  State  v,  Bowen,  45  Miss. 
347. 

4.  Moffat  V.  Dickson,  3  Colo.  313, 
where  it  was  held  that  a  plea  averring 
that  "the  contract  upon  which  said 
cause  of  action  was  brought,  and  no 
part  thereof  was  made  specifically  pay- 
able in  said  county,"  was  so  uncertain 
and  repugnant  as  to  be  bad  on  demurrer. 

Such  pleas  must  be  certain  to  every 
intent.  "All  the  old  strictness  and  pre- 
cision of  the  common  law,  both  as  to 
form  and  substance,  is  still  required  in 
such  pleas.""  Quarrier  v,  Peabody  Ins. 
Co.,  10  W.  Va.  507. 
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certainty  of  place.*     This  is  still  the  rule  whenever  the  place 
may  be  assumed  to  be  material.* 

3.  Time — In  General. — Whenever  time  is  an  essential  ingredient 
in  the  claim  or  defense,  either  in  actions  of  contract  or  of  tort,  it 
must  appear  with  certainty.* 


1.  Stephen's  Pleading  (Tyler's  ed.), 
p.  268. 

8.  Failure  Of  Conslderatton. — The  time, 
place,  and  circumstances  of  an  alleged 
failure  of  consideration  should  appear 
in  the  plea  seeking  to  set  out  a  failure 
of  consideration.  Langstaff  v.  Lees, 
II  La.  Ann.  271. 

Invalid  Appointment  of  Administrator. 
— In  pleading  to  set.  fa,^  on  a  judg- 
ment against  a  person  as  administrator, 
the  invalidity  of  his  appointment  by 
reason  of  the  interest  of  the  county 
judge,  and  the  subsequent  taking  out 
of  letters  of  administration  in  another 
county,  and  the  insolvency  of  the  estate 
thereunder,  it  must  be  distinctly  set 
forth  that  the  first  appointment  was  in 
the  former  county.  Coffin  v.  Cottle, 
9  Pick.  (Mass.)  3^. 

Place  Where  Personal  lojnries  were  Be- 
oelTed.  —  In  Missouri,  etc.,  R.  Co.  v. 
Woods  (Tex.  Civ.  App.  1894),  25  S. 
W.  Rep.  741,  a  petition  by  a  brakeman 
against  a  railway  company  was  held 
sufficiently  certain  which  described  the 
place  where  he  was  injured  in  uncoup- 
ling a  car  from  a  locomotive,  by  stating 
that  it  was  on  the  switch  or  spur  track, 
or  at  the  junction  of  the  switch  or  spur 
track  with  the  main  line,  at  or  near  a 
certain  mill. 

In  a  Plea  Pols  Darrein  Contlnnanee, 
the  place  where  and  time  when  the 
matter  of  defense  arose  must  be  alleged 
so  that  the  court  can  see  their  suf- 
ficiency on  the  face  of  the  plea.  Gib- 
son zy,  Bourland,  13  111.  App.  353. 

A  Ck>mplalnt  for  Trespass  by  an  owner 
of  a  mining  claim,  against  an  adjacent 
owner,  in  entering  upon  the  former's 
claim  and  removing  ore,  alleging  that 
defendant,  by  means  of  certain  shafls, 
levels,  and  other  workings  entered 
plaintifiTs  claim  and  took  valuable 
ores,  should  definitely  state  the  point 
or  points  at  which  plaintifif's  territory 
was  invaded  and  the  extent  to  which 
defendant  ran  shafts  after  such  invasion. 
Rico- Aspen  Consol.  Min.  Co.  v.  Enter- 
prise Min.  Co.,  56  Fed.  Rep.  131. 

Flaoe  of  Payment  of  Note. — When  a 
note  is  made  payable  at  a  particular 
place,  auch  place  must  be  stated  in  a 


declaration  thereon.  Sumner  v.  Ford, 
3  Ark.  389.  See  also  Sebree  v.  Dorr, 
9  Wheat.  (U.S.)  558. 

8.  Eastman  v,  Bodfish,  i  Story  (U. 
S.)528;  Stapp  v.  Lapsley,  Litt.  Sel. 
Cas.  (Ky.)  238;  Gray  v,  Sidelinger, 
72  Me.  114;  Munroe T.Cooper, 5 Pick. 
(Mass.)  412;  Church  v.  Feterow,  2  P. 
&  W.  (Pa.)30i. 

Plea  Not  Speolfying  Time. — In  an  action 
for  damages  on  account  of  the  un- 
soundness of  a  negro  purchased  by  the 
plaintifif,  a  plea  that  the  negro  was 
sound,  without  averring  that  he  was 
sound  at  the  time  of  purchase,  was 
held  bad  on  demurrer.  McKay  v. 
Lane,  5  Fla.  268. 

**  Heretofore." — It  is  not  a  sufficient 
allegation  of  time  in  connection  with 
the  averment  of  a  fact,  to  say  that  the 
act  was  done  heretofore.  Andrews  v. 
Thayer,  40  Conn.  157.  In  that  case, 
which  was  an  action  of  trespass  de 
bonis  asporiatis^  the  court  said :  ''It  is 
an  elementary  principle  of  the  law  of 
pleading  that  there  must  be  an  allega- 
tion in  the  declaration  of  the  time  when 
any  material  or  traversable  fact  took 
place.  If  no  time  should  be  stated,  the 
declaration  would  be  ill  on  demurrer. 
I  Swift  Dig.  601,  603,  640,  652,  651, 
702;  Story  V,  Barren,  2  Conn.  665. 
The  allegation  in  the  declaration  *  that 
the  defendants  heretofore  did  seize, 
etc.,'  cannot  be  regarded  as  sufficient 
allegation  of  the  time  when  the  tres- 
pass took  place.  It  is  in  fact  no  alle- 
gation of  any  time.  The  word  'here- 
tofore' simply .  denotes  time  past  in 
distinction  from  time  present  or  time 
future.  It  is  only  one  of  the  three  great 
divisions  into  which  all  time  is  divided 
by  grammarians:  Time  past,  time 
present,  and  time  future.  The  use  of 
the  past  tense  by  the  declaration  in  the 
averment  that  the  defendants 'did  seize, 
take,  and  carry  away  *  the  property  de- 
scribed, *  and  converted  and  disposed  of 
the  same,'  denote  precisely  the  same 
thing.  They  represent  that  the  transac- 
tions took  place  in  time  past,  and  they 
are  equally  as  specific  as  the  word  *  here- 
tofore '  regarding  the  time  when  the  de- 
fendants did  the  acts  complained  of.    It 
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When  Material. — It  may  be  assumed  to  be  material  when,  if  truly 
stated,  it  would  support  the  pleading,*  such  as  the  date  of  a  deed 
declared  on,*  or  the  date  of  a  subsequent  parol  agreement  to 
change  the  place  of  delivery  of  goods  under  a  written  contract  of 
sale,*  or  the  date  of  alleged  payments  on  a  promissory  note,  made 
at  different  times  and  under  different  circumstances,*  or  the  time 
of  payment  of  a  promissory  note,  made  payable  a  certain  number 
of  days  after  date.^ 

Date  of  Contract. — And  even  when  not  material,  the  day  on  which 
a  contract  declared  on  was  made  should  be  stated  in  the  declara- 
tion.* 

Particular  Periodi  of  Time  may  become  material,  and  should  then  be 
definitely  set  out  in  the  pleading.'' 

When  Time  Is  Hot  Material,  the  rules  of  pleading  do  not  require  the 
day  to  be  laid  on  or  after  the  act  done.® 

Effect  of  VideUcet. — And  whenever  an  averment  of  time  is  material, 
the  addition  of  a  videlicet  does  not  render  it  immaterial^ 


must  be  conceded  that  there  is  as  dis- 
tinct a  designation  of  time  in  this  decla- 
ration without  the  word  'heretofore' 
as  with  it,  and  the  word  might  as  well 
have  been  omitted.  It  follows,  there- 
fore, if  the  allegation  of  time  in  this  dec- 
laration is  sufficient,  that  in  no  case 
whatsoever  can  the  allegation  be  in- 
sufficient, for  every  declaration  neces- 
sarily must  allege  the  acts  complained 
of  as  having  been  done  in  time  past. 
We  are  satisfied,  therefore,  that  the  al- 
legation is  insufficient.  3  Chitty's 
Pleading,  1248,  1250.*' 

An  averment  that  a  fact  occurred 
**  on  or  about"  a  certain  day  is  not  an 
averment  that  it  occurred  on  any  dis- 
tinct day  or  time,  and  amounts  to  noth- 
ing so  far  as  time  is  concerned.  Con- 
roy  V.  Oregon  Constr.  Co.,  23  Fed. 
Rep.  71,  holding  that  the  complaint 
was  not  demurrable,  on  the  ground 
that  it  showed  on  its  face  that  the 
claim  was  barred  by  lapse  of  time. 

1.  Ryalls  V.  Bramall,  i  Exch.  734, 
5  D.  &  L.  753. 

a.  Metcalf  V.  Standeford,  i  Bibb 
(Ky.)  618. 

8.  Wellington  v.  Milliken,  82  Me.  58. 

4.  Hahn  v.  Broussard,  3  Tex.  Civ. 
App.  481. 

5.  Graham  v.  Machado,  6  Duer 
(N.  Y.)  514,  where,  under  the  Code  of 
New  Tork^  it  was  held  insufficient  to 
allege  that  the  same  "was  duly  pre- 
sented for  payment "  without  alleging 
the  date. 

It  would  seem  to  be  otherwise,  how- 
ever, in  declaring  upon  an  order  which 
is  not  payable  at  any  particular  time 


or  place;  a  general  averment  that  it 
was  presented  to  the  person  described 
in  the  order  as  payer  being  held  suffi- 
cient. St.  James  Church  v.  Moore,  i 
Ind.  289. 

In  a  SoiniiiaryProoeeding  by  a  bank  in 
Alabama  against  the  drawer  of  a  bill 
of  exchange,  it  has  been  held  sufficient 
to  allege  that  the  bill  was  presented 
for  payment  at  maturity  without  stat- 
ing the  day.  Crawford  v,  Decatur 
Branch  Bank,  6  Ala.  574. 

•.  Haven  v,  Shaw,  23  N.  J.  L.  309. 

7.  Shields  v.  Sheffield,  79  Ala.  91. 
Action  for  Serrlce. — In  Manchester, 

etc.,  R.  Co.  V.  Fisk,  33  N.  H.  297,  it 
was  held  that  a  plaintiff  entering  his 
claim  for  services  performed  between 
certain  dates  might  make  these  dates 
material,  so  as  to  prevent  recovery  for 
alleged  services  rendered  before  or 
after. 

Action  for  Rent. — In  Waters  v.  Clark, 
22  How.  Pr.  (N.  Y.  Supreme  Ct)  104, 
it  was  held  that  a  failure  to  state  in  the 
complaint  for  rent  the  period  of  time 
during  which  the  rent  was  in  arrear 
should  have  been  corrected  by  motion 
to  render  the  pleading  more  definite 
and  certain. 

Time  of  Continnance  of  an  Act. — In 
Ayres  x\  Chicago,  etc.,  R.  Co.,  58  Wis. 
537,  a  complaint  alleging  failure  to  fur- 
nish cars  for  **  several  days  "  after  the 
time  agreed  upon,  and  that  the  total 
delay  in  the  delivery  of  the  stock  to 
be  transported  thereby  was  about  four 
days,  was  too  indefinite  and  uncertain. 

8.  Allen  v.  Smith,  12  N.  J.  L.  159. 

9.  Grimwood  v.  Barrit,  6  T.  R.  462. 
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4.  Parties  and  Persons. — Chriitian  Hames  of  the  parties  should 
appear  in  the  pleading,*  in  full  and  not  by  initials  merely.* 

"Said"  Parties. — When  once  named,  however,  the  parties  may  be 
subsequently  referred  to  in  the  pleading  as  the  said  plaintiff  or 
said  defendant,  as  the  case  may  be.* 

Parties  Plaintiff. — The  plaintiff  must,  in  his  pleading,  sufficiently 
identify  himself  as  the  party  mentioned  in  an  instrument  under 
which  he  claims.^ 

Parties  Defendant. — The  parties  defendant  should  be  set  out  with 
sufficient  certainty  to  ascertain  who  they  are,  or  no  judgment 
can  be  rendered  against  any  one.*  This  may  be  done  by  insert^ 
ing  the  Christian  name  and  surname  of  the  defendant  in  full,  or  a 
fictitious  name,  where  his  true  name  is  unknown  and  the  statute 
or  code  permits  such  a  course,  in  which  case  the  statutory 
circumstances  which  authorize  such  a  pleading  should  also 
appear  in  the  complaint.* 

Capacity  in  which  Defendant  is  Sned. — The  capacity  in  which  the  party 
is  sought  to  be  charged  must  also  appear  with  certainty.** 

Persons  Other  than  Parties. — The  names  of  those  who  are  necessarily 
referred  to  in  the  pleading  should  appear  with  equal  certainty.* 


L  Appelmans  v.  Blanche,  14  M.  & 
W.  154;  Esdaile  v,  Maclean,  15  M.  & 
W.  277;  Gatty  V,  Field,  9  Q^  B.  431, 
58  E.  C.  L.  431, 15  L.  J.  Q.  B.  407 ;  Levy 
r.  Webb,  9  Q^,  B.  427,  58  E.  C.  L.  427 ; 
Nash  V.  Calder,  5  D.  &  L.  341,  5  C.  B. 
177,  57  E.  C.  L.  i77»  17  L.  J.  C.  P.  91 ; 
Turner  v.  Fitt,  3  C.  B.  701,  54  E.  C.  L. 
701;  Miller  v.  Hay,  3  Exch.  14,  18  L.  J. 
Exch.  487. 

2.  Elberson  v.  Richards,  43  N.  J.  L. 

^. 

Compare  Dittmar  Powder  Mfg.  Co. 
r.  Leon,  43  N.  J.  L.  540;  and  article 
Abbrsviations,  vol.  I,  pp.  43,  44. 

8.  Davison  v.  Savage,  2  Marsh.  loi, 
6  Taunt.  121,  406;  Murphy  v.  People, 

53  111-  239. 

4.  In  Lord  v.  Chesebrough,  4  Sandf. 
(N.  Y.)  696,  a  complaint  upon  an  in- 
strument for  the  payment  of  money 
only,  it  was  held  that  if  the  plaintiff's 
name  did  not  appear  upon  the  instru- 
ment he  must  connect  himself  with  it 
by  some  suitable  averment;  that  it 
was  not  sufficient,  under  section  162, 
New  York  Code,  as  amended  in  1851, 
merely  to  set  forth  a  copy  of  the  in- 
strument with  an  averment  that  a 
specified  sum  was  due  to  the  plaintiff 
thereon. 

8.  Vamell  v.  Speer,  55  Ga.  133. 

f.  Rosencrantz  v,  Rogers,  40  Cal. 

489. 
f .  A  complaint  which  may  be  con- 
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strued  as  charging  the  defendant,  either 
individually  or  as  treasurer  of  a  terri- 
tory, will  be  required  to  be  made  more 
definite  by  a  proper  allegation  as  to 
the  capacity  in  which  he  is  sued.  Sea- 
songood  V.  Fleming  (Supreme  Ct.),  57 
N.  Y.  St.  Rep.  203.  See  also  articles 
Executors  and  Administrators; 
Receivers,  etc. 

8.  In  Chapman  v.  Weaver,  19  Ala. 
626,  an  action  of  debt  against  a  sheriff 
and  his  sureties,  for  a  failure  on  the 
part  of  the  sheriff  to  collect  and  pay 
over  militia  fines,  it  was  held  that  the 
declaration  must  set  forth  the  names 
of  the  persons  against  whom  the  fines 
were  assessed,  and  the  several  amounts 
of  the  fines,  as  stated  in  the  certificate 
of  the  president  of  the  court  mar- 
tial. ^ 

An  averment  in  an  answer  in  an  ac- 
tion for  salvage  that  **  other  insurance 
companies'*  were  insurers  of  property 
saved,  is  insufficient  in  the  absence  of 
an  averment  that  their  names  are  un- 
known. Morgan  v,  De  Arrotegin,  35, 
Fed.  Rep.  629. 

Real  Parttes  In  Interest.— An  answer 
denying  that  the  plaintiff  is  the  real 
party  in  interest  must  show  who  is  the 
proper  party.  Swift  v.  Ellsworth,  lo- 
Ind.  205 ;  Smith  v.  State  Bank,  18  Ind. 
337 ;  Raymond  v.  Pritchard,  34  Ind. 
318;  Weigand  v.  Sichel,  4  Abb.  App. 
Dec.  (N.  Y.)   593,  affirming  34  Barb. 
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Title  or  Authority. 


This  does  not  mean,  however,  that  the  names  of  parties  not 
necessarily  interested  in  the  matter  before  the  court  should  be 
set  forth.* 

6.  Title  or  Anthority. — The  declaration  must  show  definitely 
the  title  in  the  plaintiff  to  the  thing  sued  for,*  or  his  authority 
otherwise  to  maintain  the  action.* 


(N.  Y.)  84;  Fowler  r.  Kennedy,  2  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  347. 

** Divers  Penons." — In  Williams  v. 
Miles,  6  D.  &  L.  433,  18  L.  J.  Exch. 
295,  an  action  against  a  maker  of  a 
promissory  note,  a  plea  that  it  was 
made  by  him  as  treasurer  of  a  society, 
which  consisted  of  divers  persons,  to 
wit,  fifty  persons,  and  was  called  the 
Silurian  Lodge  of  Odd  Fellows,  was 
bad,  on  a  special  demurrer,  for  not 
stating  the  names  of  the  |>ersons  who 
composed  the  society,  or  alleging  a 
reason  for  the  omission.  Williams  v. 
Miles,  6  D.  &  L.  433,  18  L.  J.  Exch.  295. 

**  Name  and  St^,''  or  Firm  Name. — 
A  declaration  describing  a  bill  as  made 
by  certain  persons  under  the  name, 
style,  or  firm  of  James  Chandler  and 
Son,  and  as  indorsed  to  the  plaintiff  by 
the  said  James  Chandler  and  Son,  was 
held  good  on  special  demurrer.  Smith 
V,  Ball,  9  Q:,  B.  361,  58  E.  C.  L.  361 ; 
Tigar  v,  Gordon,  9  M.  &  W.  347,  i 
Dowl.  N.  S.  892. 

To  Wliom  Acoount  was  Rendered. — An 
affidavit  of  defense  filed  by  the  treas- 
urer of  a  church,  in  an  action  to  re- 
cover moneys  alleged  to  have  been  re- 
ceived for  the  church,  which  merely 
states  that  he  has  accounted  for  and 
paid  over  all  such  sums,  without  speci- 
fying persons  or  amounts,  is  insuffi- 
cient. McCracken  v.  First  Reformed 
Presbyterian   Cong.,  iii   Pa.  St.  106. 

But  see  Warsawer  v.  Hotchkiss  (Su- 
preme Ct.),  27  N.  Y.  Supp.  491,  where 
it  was  held  unnecessary  .to  set  forth  the 
name  of  an  alleged  agent  of  the  de- 
fendant, operating  stocks  on  his  ac- 
count, in  an  action  for  damages  for  the 
breach  of  a  contract  on  the  part  of  the 
defendant  to  personally  conduct  the 
transactions  in  question. 

1.  An  answer  in  which  defendant 
alleges  that  prior  to  the  then  action 
he  had  commenced  an  action  in  this 
court  against  the  plaintiffs  and  others, 
for  the  partition  of  the  same  lands 
mentioned  and  described  in  the  com- 
plaint in  this  action,  and  that  a  sum- 
mons and  complaint  had  been  person- 
ally served  on  the  plaintiffs,  A  and  B, 


and  the  other  defendants  named  there- 
in, is  sufficiently  definite  and  certain ; 
and  the  defendant  cannot  be  required 
by  motion  to  name  all  the  parties 
plaintiff  and  defendant  in  the  former 
action.  It  is  enough  to  state  merely 
that  the  action  is  between  the  same 
parties.  Ward  v.  Dewey,  12  How. 
Pr.  (N.  Y.  Supreme  Ct.)  193. 

2.  Keith  v.  Pratt,  5  Ark.  661.  See 
also  article  Title,  Ownership,  and 
Possession. 

Title  to  Inraraace  PoUoy. — In  an  action 
on  an  insurance  policy  under  a  general 
averment  of  ownership,  the  plaintiff 
will  not  be  compelled  to  set  out  his 
title  or  interest  with  more  particu- 
larity. Phoenix  Ins.  Co.  v.  Rowe,  117 
Ind.  202. 

8.  Repreeentatlye  Capacity. — In  De 
Nobele  v.  Lee,  61  How.  Pr.  (N.  Y. 
Super.  Ct.)  272,  the  allegation  of  a 
representative  capacity  conferred  on 
the  plaintiff  by  a  foreign  tribunal,  by 
virtue  of  a  foreign  law,  was  held  a 
traversable  fact,  as  to  which  the  de- 
fendant was  entitled  to  definite  infor- 
mation. 

Appointment  and  ^^naUflcation. — In 
auo  warranto  proceedings,  if  the  de- 
fendant justifies,  it  is  not  enough  for 
him  to  allege  generally  that  he  was 
duly  elected  or  appointed  to  office,  but 
he  must  state  particularly  how  he  was 
elected  or  appointed.  Clark  v.  Peo- 
ple, 15  111.  217.  And  the  same  rule 
applies  to  the  mode  in  which  his  quali- 
fication should  be  alleged  in  his  plea. 
Simons  v.  People,  18  111.  App.  588, 
holding  that  it  was  not  sufficient  to 
allege  simply  that  he  "duly  qualified," 
nor  that  he  took  an  oath  to  faithfully 
perform  the  duties  of  the  office,  as 
such  oath  fell  short  of  the  constitu- 
tional requirement. 

Cbarter  Power  of  Corporation. — In 
Connecticut  Mut.  L.  Ins.  Co.  v.  Cross, 
18  Wis.  109,  it  was  held  that  even  if 
the  power  to  loan  money  is  not  a  neces- 
sary incident  to  the  business  of  an  in- 
surance company,  still,  in  an  action 
brought  by  a  foreign  insurance  compa- 
ny in  a  court  of  Wisconsin,  to  recover 
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6.  Snbject-matter  of  Action  Generally. — The  property  involved 
in  an  action  should  be  sufficiently  described  for  identification,^ 


for  money  loaned  with  interest,  it  was 
not  necessary  to  set  out  in  the  com- 
plaint in  hcBc  verba  that  portion  of  the 
plaintiffs  charter  which  conferred  the 
power  to  loan  money ;  but  it  was  suf- 
ficient under  the  practice  in  that  state 
to  plead  the  act  of  incorporation  of  the 
company  by  reciting  its  title,  with 
proper  averments  as  to  the  legislative 
authority  by  which  it  was  enacted,  and 
to  allege  in  general  terms  the  authority 
of  the  company  to  make  the  loan. 

1.  Owens  V,  Hobble,  82  Ala.  466; 
Wood  v.  Darnell,  i  Ind.  App.  215 ;  Mc- 
Cormack  v.  Klineensmith,  29  Ind.  296; 
Farquhar  v.  Collins,  3  A.  K.  Marsh. 
(Ky.)  31. 

In  Stark  v.  RatclifT,  iii  111.  80,  the 
court  said  :  **  We  are  aware  of  no  prin- 
ciple which  requires  a  pleading  in  every 
case,  when  describing  an  instrument  or 
object,  to  specif}'  all  the  means  by  which 
it  might  properly  be  identified.  In  such 
case  the  requirement  of  good  pleading 
will  be  fully  met  if  the  marks  or  means 
of  identification  specified  distinguish 
such  instrument  or  object  with  reason- 
able certainty."  And  it  was  there  held, 
in  an  action  of  covenant  for  breach  of 
warranty,  that  whether  the  land  to 
which'  the  covenants  related  was  as 
fully  described  in  the  declaration  as  it 
might  have  been,  or  even  was  in  the 
plaintiff's  deed,  was  a  matter  of  no  con- 
sequence where  the  declaration  showed 
with  reasonable  certainty  that  it  was 
the  same  land  mentioned  in  the  cove- 
nants. 

D6MZlirtloii  of  Baggage. — In  an  action 
by  a  passenger  against  a  common  car- 
rier for  damages  by  failure  to  deliver 
baggage,  a  description  of  the  baggage 
in  the  complaint  as  •*  one  trunk,"  con- 
taining designated  articles  of  jewelry 
and  merchandise,  and  ''clothing  and 
personal  wearing  apparel,"  is,  on  de- 
murrer, sufficiently  certain.  Mont- 
gomery, etc.,  R.  Co.  v.  Culver,  75  Ala. 
587,  where  the  court  said:  **We  see 
no  error  in  overruling  the  demurrer  to 
the  complaint  for  want  of  certainty  in 
the  description  of  the  propertv,  which 
it  is  alleged  the  defendant  failed  to 
deliver.  It  is  described  as  *  one  trunk  ' 
containing  certain  articles,  and,  among 
others,  *  clothing  and  personal  wear- 
ing apparel.'  The  rule  as  to  certainty 
in    pleadings,    as    observed    by    Mr. 


Stephen,  *  is  not  so  strictly  construed^ 
but  that  it  sometimes  admits  the  spec- 
ification of  quality  and  quantity  in  a 
loose  and  general  way.'  Accordingly, 
at  common  law,  a  declaration  in  trover 
for  *  a  library  of  books  *  has  been 
deemed  good  without  further  descrip- 
tion ;  and  so  for  *  two  packs  of  flax 
and  two  packs  of  hemp,'  without  spec- 
ifying weight  or  quantity.  Stephen  on 
Plead.  298, 299.  Our  own  decisions  have 
sustained  descriptions  equally  want- 
ing in  details  of  statement.  Haynes 
V.  Crutchfield,  7  Ala.  189;  Thompson 
V.  Pearce,  49  Ala.  210.  When  specific 
property  is  sued  for,  in  an  action  of 
detinue,  a  somewhat  stricter  rule  of 
description  is  admitted  to  prevail. 
David  V.  David,  66  Ala.  139." 

Actton  to  Enfbroa  Taxei  against  Real 
Eatate. — In  a  statutory  action  against 
real  estate  to  recover  delinquent  taxes 
levied  thereon,  the  statute  providing 
that  the  land  should  be  described  with 
the  same  particularity  as  in  actions  of 
ejectment,  the  following  descriptions 
of  several  tracts  were  held  sufficient  to 
identify  them:  "The  Forks  House 
Hanch,  valued  at  $1,500;  said  ranch 
situated  about  twelve  miles  north  and 
easterly  from  Michigan  Bluffs,  about 
one  and  a  half  miles  southerly  and 
easterly  from  Damascus;  "  **  A  house 
and  lot  on  the  north  side  of  Main 
Street,  Michigan  Bluffs,  occupied  by 
A.  Ferguson  as  a  tin  shop,  valued  at 
$400 ;  "  **  A  stone  building  on  the  south 
side  of  Main  Street,  Michigan  Bluffs, 
between  Tyler's  and  Levin  &  Hefter's, 
valued  at  $2,700;"  and  the  court  also 
held  that  a  description  of  a  tract  of 
land  by  name  is  sufficient,  as  it  is  pre- 
sumed that  the  tract  and  the  extent  of 
its  boundaries  are  well  known  by  the 
name.     People  v.  Leet,  23  Cal.  163. 

Street  Bonndaxles. — In  Gustaveson  v, 
Otis  (Supreme  Ct.),  57  N.  Y.  St.  Rep. 
797,  it  was  held  that  a  complaint  in  an 
action  to  recover  for  the  use  and  occu- 
pation of  premises,  which  described 
the  premises  merely  with  reference  to 
streets,  should,  upon  motion,  have  been 
made  more  definite  and  certain. 

Property  Excluded  within  the  Bounda- 
ries Given.  —  In  People  v,  Mariposa 
Co.,  31  Cal.  196,  an  action  to  recov- 
er judgment  for  taxes  assessed  on 
land  and   improvements  thereon,  the 
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and  allegations  of  quality,  quantity,  or  value,  when  descriptive  of 
the  subject-matter  of  the  action, should  be  made  with  reasonable 


complaint  was  held  defective  where  it 
described  the  land  assessed  by  giving 
its  name,  metes  and  bounds,  less  cer- 
tain lots  sold  out  of  the  same,  without 
giving  the  location  and  boundaries  of 
the  lots  sold. 

A  Complaint  in  Qectment  which  de- 
scribes the  property  by  giving  one  of 
the  lines  bounding  it  as  running  due 
west  to  the  source  of  a  designated  creek, 
is  not  so  insufficient  and  indefinite  as 
to  sustain  a  demurrer  on  the  ground  of 
its  alleged  insufficiency ;  for  if  there 
be  in  fact  more  than  one  source  to  the 
creek,  that  fact  cannot  be  taken  advan- 
tage of  by  demurrer,  but  only  by  proof 
on  the  trial.  Carpentier  v.  Grant,  21 
Cal.  140. 

Under  a  statute  requiring  the  com- 
plaint to  describe  the  premises  **  with 
reasonable  certainty,"  the  following 
description  was  held  sufficient :  **  That 
certain  tract  or  parcel  of  land  situate 
in  the  county  of  Santa  Barbara,  and 
known  as  the  Rancho  Sespe,  granted 
by  the  Mexican  nation  to  Don  Carlos 
Antonio  Carrillo  by  grant  dated  No- 
vember 29,  i8j3,  and  bounded  and  de- 
scribed as  follows :  *  Bounded  by  the 
Missions  of  San  Fernando  and  San 
Buenaventura,  situated  in  the  then 
jurisdiction  of  Santa  Barbara,  contain- 
ing six  square  leagues,  or  six  sitios  de 
ganado  mayor,  a  little  more  or  less.'  " 
More  V.  Del  Valle,  28  Cal.  173. 

The  following  description  was  held 
sufficient  to  identify  the  property: 
**  Commencing  at  a  point  one  hundred 
and  seven  feet  east  of  the  northwest 
corner  of  said  railway  company's  office, 
located  at  the  foot  of  Maryland  street 
on  Alabama  street,  in  the  city  of  In- 
dianapolis, Marion  county,  Indiana, 
and  running  thence  south  fifty-eight 
feet,  thence  east  one  hundred  and 
eighty-two  feet,  thence  north  fifty- 
eight  feet,  thence  west  one  hundred 
and  eighty-two  feet  to  the  place  of 
beginning,  containing  ten  thousand 
five  hundred  and  fifty-six  square  feet, 
and  lying  east  of  said  railroad  com- 
pany's office,  and  between  said  office 
and  New  Jersey  street,  being  in  square 
No.  77,  in  said  city  and  state  afore- 
said." Indianapolis  Mfg.,  etc..  Union 
V.  Cleveland,  etc.,  R.  Co.,  45  Ind.  281. 

In  ejectment  for  certain  town  prop- 
erty, it  was  held  that  a  description  by 


metes  and  bounds  was  not  required, 
except  so  far  as  might  be  necessary  to 
identify  the  property  with  certainty, 
and  that  a  complaint  which  gave  the 
corner  of  the  streets,  the  number  of 
feet  on  each  street,  the  running;  back 
to  an  alley,  and  a  reference  to  &e  plat 
of  the  town  where  the  property  was 
**  laid  out,"  was  sufficiently  precise  to 
enable  the  officer  upon  execution  to 
place  the  plaintiff,  in  case  of  recovery, 
in  possession.  Doll  v.  Feller,  16  Cal. 
432. 

The  following  description  was  held 
sufficient  according  to  the  maxim  that 
that  is  sufficiently  certain  which  can  be 
made  certain :  "Keal  estate,  situate  in 
the  county  of  Johnson  and  State  of 
Indiana,  to  wit:  a  part  of  the  west 
half  of  the  northwest  quarter  of  sec- 
tion fifteen  (15),  township  thirteen 
(13)  north,  range  three  (3)  east,  de- 
scribed as  follows,  to  wit :  twenty-nine 
(29)  acres  off  the  south  end  of  sixty 
(60)  acres  off  the  north  end  of  the 
west  half  of  the  northwest  quarter  of 
said  section  fifteen  (15)."  Collins  v. 
Dresslar,  133  Ind.  290. 

**The  accretion  made  by  the  Missouri 
river  to  section  24,  which  would  be, 
upon  an  extension  of  the  line  of  the 
congressional  sur\^ey,  the  southeast 
quarter  of  section  24  and  the  northeast 
quarter  of  section  25,  etc.,"  was  held  to- 
be  a  sufficiently  definite  description 
of  the  land.  Rees  v.  McDaniel,  115 
Mo.  145. 

In  Budd  V.  Bingham,  18  Barb.  (N. 
Y.)  494,  it  was  alleged  that  the  prem- 
ises were  situated  in  the  town  of 
Southeast,  in  the  county  of  Putnam, 
and  bounded  as  follows:  "  North- 
wardly by  lands  of  said  plaintiff;  east- 
wardly  by  lands  of  said  plaintiff; 
southwardly  by  lands  of  said  defend- 
ant; and  westward  ly  by  lands  of  said 
plaintiff."  The  court  held  that  this 
description  embraced  nothing  what- 
ever, and  that  there  was  nothing  upon 
which  to  base  a  motion  to  make  a  com- 
plaint more  definite  and  certain,  but 
that  the  defendant  had  his  election  to 
demur  or  avail  himself  of  the  defect 
upon  the  trial. 

In  Mills  V,  Traver,  35  Neb.  292,  the 
complaint  described  a  strip  of  land  by 
metes  and  bounds,  beginning  at  the 
southeast  comer  of  the  northwest  quar- 
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particularity.^     The  same  principle,  in  an  action  for  work,  labor, 
and  services,  would  require  the  complaint  or  declaration  to  show 


ter  of  the  northwest  quarter  of  section 
6,  township  13  north,  of  range  5  west, 
in  Merrick  county.  A  motion  to  make 
more  definite  and  certain  was  over- 
ruled, because  no  further  allegation  was 
necessary  to  enable  a  person  to  locate 
the  land. 

In  Ayers  v,  Reidel,  84  Wis.  276,  it 
was  held  that  the  land  was  sufficiently 
described  as  follows :  **  Part  of  the 
southeast  quarter  of  the  northwest 
quarter  of  section  number  ten,  on  the 
east  side  thereof,  about  five  rods  wide 
at  the  north  end  and  about  two  rods 
wide  at  the  south  end,  about  thirty 
rods  long,  and  being  all  that  portion 
of  said  forty-acre  tract  lying  west  of 
the  east  line  thereof,  and  east  of  a 
fence  claimed  by  defendant  to  be  a 
line  fence,  but  which  is  from  two  to 
five  rods  west  of  the  true  east  line  of 
said  premises,  and  which  fence  runs 
north  and  south."  "  It  is  sufficient," 
said  the  court,  **  if,  by  the  aid  of  a  com- 
petent surveyor,  and  persons  knowing 
the  monuments  or  objects  mentioned 
as  boundaries,  the  lands  can  be  found." 

See  also  articles  Ejectment; 
Dower. 

An  Answer  to  a  Ckmiplalnt  in  ejectment 
described  the  land  defended  as  **  about 
120  acres  of  said  land — the  farming 
land  on  the  north  side  of  the  county 
road,  with  the  buildings  thereon/' 
This  was  held  to  be  a  very  indefinite 
description,  but  the  plaintiff  objecting 
for  the  first  time  in  the  appellate 
court,  it  was  presumed  that  proper 
evidence  was  introduced  to  locate  and 
identify  the  land.  Hemenway  v.  Fran- 
cis, 20  Oregon  455. 

Petition  In  Drainage  Prooeedlngi. — In 
Coomes  v.  Burt,  22  Pick.  (Mass.)  422, 
it  was  held  that  a  petition  to  the  Court 
of  Common  Pleas  for  the  improvement 
of  certain  lands  by  drainage,  which 
was  sufficient  to  bnng  before  the  court 
and  give  notice  to  the  parties  interested 
of  the  general  object  and  purpose  of 
the  p>etitioners  and  the  subject  to  which 
it  applied,  was  not  void  for  uncertainty, 
although  it  was  conceded  that  a  more 
definite  statement  of  the  localities 
might  be  necessary  on  the  hearing  to 
inform  the  judgment  of  the  court  and 
to  regulate  and  fix  the  future  rights  of 
the  parties  in  the  premises. 

In  Forcible  Entry   and  Detainer,  all 


that  is  required  in  the  description  of 
the  premises  sued  for  is  that  it  shall 
be  sufficiently  definite  to  enable  the 
court  to  administer  substantial  justice. 
Hernandez  v.  Simon,  4  Cal.  182. 

In  Paul  V.  Silver,  16  Cal.  73,  it  was 
held  that  the  mere  fact  that  a  cor- 
ner of  a  tract  of  land  described  was 
called  the  northeasterly  instead  of  the 
northwesterly  corner  was  insufiiicient 
to  defeat  the  plaintiff 's  cause  of  ac- 
tion, where  other  and  more  definite 
marks  of  description  sufficiently  indi- 
cated and  identified  the  premises. 
See  further  Stillman  v.  Palis,  134  111. 
532 ;  and  article  Forcible  Entry  and 
Detainer. 

1.  Reading  v,  Clarke,  4  B.  &  Aid. 
268,  6  E.  C.  L.  479,  where  a  demurrer 
was  sustained  to  a  declaration  in  as- 
sumpsit which  stated  that  the  defend- 
ant was  indebted  to  the  plaintiff  for  a 
certain  number  of  quarts  of  wheat,  bar- 
ley, oats,  etc.,  without  alleging  that  the 
same  were  of  any  value,  or,  indeed,  that 
the  defendant  was  indebted  to  the 
plaintiff  in  any  sum  of  money  what- 
ever.    Harris  v.  Russell,  93  Ala.  59. 

Wben  Not  Descriptive  of  the  Identity 
of  the  subject  of  the  action  such  alle- 
gations are  not  required  to  be  proved 
strictly  as  alleged.  Chamblee  v.  Mc- 
Kenzie,  31  Ark.  161. 

Snfflclency  of  Description. — In  Harris 
V.  Russell,  93  Ala.  59,  the  complaint 
in  trespass  against  a  sheriff  for  levying 
on  a  stock  of  goods  described  the  vari- 
ous articles  levied  on  by  number,  qual- 
ity, and  other  descriptive  words,  as 
usual  in  an  inventory  of  a  large  stock 
of  goods,  and  in  overruling  a  demurrer 
the  court  said  that  in  cases  where  it  is 
difficult  to  give  such  a  particular  de- 
scription as  would  enable  a  person  to 
identify  and  distinguish  the  property 
by  inspection,  such  general  description 
has  been  held  sufficiently  certain  even 
in  an  action  of  detinue. 

**In  Trespass,  where  damages  only 
are  recoverable,  less  certainty  and  par- 
ticularity of  description  is  required 
than  in  detinue,  where  specific  prop- 
erty is  sued  for.*'  Harris  v.  Russell, 
93  Ala.  61,  citing  David  v,  David,  66 
Ala.  139. 

In  Texasy  under  a  statute  providing 
that  plaintiff's  petition  must  set  forth 
**  a  full  and  clear  statement  of  the  cause 
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the  character  of  the  claim  and  the  period  within  which  it  arose.* 

7.  Fraud  and  False  Bepresentationt. — In  allegations  of  fraud  the 

specific  facts  or  acts    constituting  the  fraud  should    definitely 


of  action,"  with  **such  other  allega- 
tions* pertinent  to  the  cause  as  he  may 
deem  necessary  to  sustain  the  suit," 
a  petition  in  an  action  of  trespass  was 
held  objectionable  where  it  charged  the 
defendant  with  carrying  away  **  forty- 
six  head  of  cattle,  three  yoke  of  work 
oxen,  three  American  mares,"  and  cer- 
tain other  live  stock  and  articles  de- 
scribed by  number  and  kind,  together 
with  "  all  the  farming  utensils,  house- 
hold and  kitchen  furniture  belonging 
to  petitioner,"  and  laid  the  aggregate 
value  of  the  whole  property  at  $2,000. 
The  court  said  :  **  In  order  that  a  jury 
might  be  enabled  to  arrive  at  a  just 
and  fair  verdict,  they  must  be  informed 
particularly  of  the  kind  and  quality  of 
property  taken ;  or,  in  the'  language  of 
the  statute,  there  should  be  a  '  full  and 
clear  statement '  of  it.  The  value  of 
three  American  mares  may  be  three 
dollars  or  three  thousand ;  the  house- 
hold and  kitchen  furniture  of  a  man 
may  be  worth  any  conceivable  sum; 
and  the  mere  statement  that  all  his  fur- 
niture was  taken  conveys  no  more  defi- 
nite idea  of  its  value  than  if  the  state- 
ment were  that  all  his  money,  railroad 
stock,  or  bonds  had  been  taken.  The 
property  as  described  may  have  been 
worth  one  hundred  or  ten  thousand 
dollars,  and  a  jury  could  form  no  cor- 
rect idea  of  its  value,  because  the  peti- 
tion did  not  set  forth  *  a  full  and  clear 
statement  of  the  cause  of  action.*  We 
would  not  be  understood  to  require 
that  the  petition  should  contain  the 
formulas  of  a  system  of  pleading  that 
was  never  introduced  into  our  juris- 
prudence by  statute,  or  that  the  peti- 
tion should  contain  a  multitude  of 
words  and  repetitions.  A  full  and  clear 
statement  of  the  size,  age  and  qualities 
of  the  several  animals  mentioned  in 
the  petition,  as  well  as  a  clear  descrip- 
tion of  the  farming  and  other  utensils, 
could  very  appropriately  have  been 
substituted  for  what  is  contained  in  the 
petition.  *  *  *  The  defendant  espe- 
cially excepted  to  the  petition  because 
it  was  *  informal,  loose,  vague,  indefi- 
nite, and  insufficient,*  and  the  excep- 
tion ought  to  have  been  sustained.** 
Forbes  v.  Moore,  32  Tex.  195. 

In  an   action  against  an  officer  for 
levying  upon  and  selling  goods  under 


an  execution,  they  were  described  as  a 
stock  of  **  millinery  goods,  consisting 
of  hats,  bonnets,  laces,  ribbons,  flowers, 
braids,  hairpins,  trimmings  of  all  kinds, 
being  a  complete  stock  of  millinery 
goods  of  all  kinds,  of  the  value  of 
13,000.**  A  demurrer  to  the  petition 
was  sustained  because  it  did  not  ap- 
pear that  the  goods  were  of  a  charac- 
ter that  could  not  be  described,  and 
no  excuse  was  stated  for  not  giving  a 
more  perfect  description.  Beck  v. 
Avondino,  82  Tex.  314. 

Averment  of  Dammgee. — A  complaint 
in  an  action  for  deceit  which  averred 
generally  in  the  concluding  paragraph 
that  damages  had  been  sustained  in  a 
certain  sum,  was  held  to  show  with 
sufficient  certainty  that  the  plaintiff 
had  suffered  damage  in  consequence 
of  the  alleged  deceit.  Glaspie  v.  Kea- 
tor,  56  Fed.  Rep.  203. 

A  Claim  for  ''$ Damages,**  in  an 

action  for  the  conversion  of  p>ersonal 
property,  is  not  sufficiently  definite  to 
support  a  money  judgment  in  favor  of 
the  plaintiff.  Carter  v.  Shotwell,  42 
Mo.  App.  663. 

**  Great  Value." — An  allegation  in  a 
complaint  that  the  property  in  ques- 
tion is  of  great  value  is  not  insufficient 
on  demurrer  as  an  allegation  of  value ^ 
but  is  possibly  open  to  a  motion  to 
make  more  specific.  Phenix  Ins.  Co. 
V,  Pennsylvania  R.  Co.,  134  Ind.  215. 
See  also  Schneider  v.  Ferguson,  77 
Tex.  572. 

Amonxft  of  Debt. — A  declaration  in 
assumpsit  which  alleged  that  the  de- 
fendant undertook  to  collect  a  certain 
debt,  without  showing  for  what  sum, 
was  held  bad  on  demurrer,  in  Posey 
V.  Hair,  12  Ala.  567. 

Varianoe  between  Complaint  and  BUI 
of  Partionlars. — A  motion  to  make  a 
complaint  more  definite  and  certain 
because  of  a  variance  between  the 
amount  for  which  judgment  was  de- 
manded and  the  amount  of  the  items 
in  the  bill  of  particulars,  was  denied 
in  Cudworth  v,  Gaynor,  76  Wis.  296, 
the  court  regarding  the  variance  as 
immaterial,  inasmuch  as  the  plaintiff 
would  be  confined  in  his  proof  to  the 
items  in  his  bill  of  particulars. 

1.  Farcy  v.  Lee,  10  Abb.  Pr.  (N.  Y. 
C.  PI. )  143.  See  also  article  Sbrvice& 
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appear.*  In  some  jurisdictions,  however,  it  has  been  held  that 
fraud,  by  reason  of  which  the  contract  declared  on  never  in  fact 
existed,  is  sufficiently  set  forth  by  a  general  allegation.*  See 
also  articles   FALSE  REPRESENTATIONS;  FRAUD. 

8.  TFsnry. — In  pleading  usury  the  facts  constituting  it  must  also 
be  definitely  set  forth,^  or  the  facts  to  rebut  the  presumption 
of  usury,  when  such  presumption  is  raised.*  See  also  article 
Usury.  • 

9.  Written Instnunents. — Writings  may  always  be  set  out  accord- 
ing to  their  legal  effect ;  they  need  not  be  set  forth  in  their  pre- 
cise words.*  If,  however,  a  pleader  prefers  to  set  out  the  written 
instrument  forming  the  foundation  of  the  suit  in  kcec  verba,  he 
may  do  so,  and  its  legal  effect  need  not  then  be  averred.®  See 
also  article  CONTRACTS,  vol.  4,  p.  916,  et  seq, 

10.  Statutory  Eights — a.  As  A  Cause  of  Action.— In  an  action 
on  a  statutory  right  the  plaintiff  must  allege  with  definiteness 


Aettonfbr  FnxnlBliliigLalKMren. — In  an 
action  to  recover  for  furnishing  men 
to  the  defendant  for  certain  work, 
under  a  written  contract  providing  for 
\-ariou8  rates  of  wages,  the  complaint 
should  state  the  number  of  men  fur- 
nished, the  number  of  months  or  days 
of  labor,  and  the  value  of  the  same. 
Williams.  Hallett,  2  Sawy.  (U.  S.)  261. 

1.  Alexander  v.  Foster,  16  Ark.  660; 
Steiner  v.  Parsons,  103  Ala.  215 ;  Wat- 
son V,  Osborne,  8  Conn.  369;  Treat 
r.  Richardson,  47  Conn.  586;  Wood 
V,  Goss,  21  111.  604;  Jones  v.  Albee,  70 
III.  34;  Brokaw  v.  Kelsey,  20  111.  303; 
Cole  V.  Joliet  Opera  House  Co.,  79 
111.  96;  I^wry  V.  Steele,  27  Ind.  168; 
Clodfelter  v.  Hulett,  72  Ind.  137; 
Chambers  v.  Games,  2  Greene  (Iowa) 
320 ;  Kerr  v.  Steman,  72  Iowa  241 ; 
Auditor  Gen.  t;.  Stiles,  83  Mich.  460; 
McHenry  v.  Hazard,  45  Barb.  (N.  Y.) 
657;  Connor  v.  Dundee  Chemical 
Works,  50  N.  J.  L.  257;  Specht  v. 
Allen,  12  Oregon  117;  Clark  r.  Part- 
ridge, 2  Pa.  St.  13;  Shelby  r.  Burtis, 
18  Tex.  644;  Baker- Boyer  Nat.  Bank 
V.  Hughson,  5  Wash.  100;  Clark  v. 
Scott,  5  Fisher  Pat.  Cas.  245.  See  also 
article  Fraud. 

It  will  be  sufficient,  however,  if  the 
facts  are  stated  with  a  reasonable 
amount  of  detail,  and  if  from  the 
statement  the  particulars  can  be  gath- 
ered. Rasmussen  v.  McKnight,  3 
Utah  315. 

2.  In  Iowa  and  Kentaoky,  a  general 
plea  of  fraud  to  an  action  on  a  note 
has  been  held  sufficient.  Strawser  v. 
Johnson,   2  Greene  (Iowa)  373;   Hil- 


dreth  v,  Tomlinson,  2  Greene  (Iowa) 
360;  Ross  V.  Braydon,  2  Dana  (Ky.) 
161. 

8.  Goodwin  v.  Bishop,  50  111.  App. 
145;  Smalley  v.  Doughty,  6  Bosw. 
(N.  Y.)66. 

4.  Storer  v.  Coe,  2  Bosw.  (N.  Y.) 
661. 

5.  Dorr  x'.  Fenno,  12  Pick.  (Mass.) 
521;  Lent  V.  Padelford,  10  Mass.  230; 
Hopkins  v.  Young,  11  Mass.  302; 
Johnson  v.  Carter,  16  Mass.  443; 
Churchill  v.  Merchants*  Bank,  19 Pick. 
(Mass.)  532;  Mullen  v.  Jelks,  Walk. 
(Miss.)  205;  Jones  v,  Louderman,  39 
Mo.  287 ;  Manhattan  Co.  v.  Ledyard, 
I  Cai.  (N.  Y.)  192;  Brown  v.  South- 
ern Michigan  R.  Co.,  6  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  237;  Mitchell  v. 
Welch,  17  Pa.  St.  339. 

In  Texas  it  seems  that  while  the  rules 
of  pleading  require  that  an  instrument 
declared  on  shall  be  described  in  the 
terms  in  which  it  is  written,  it  is  not 
necessary  to  call  it  by  any  technical 
name.     Roberts  v.  Black,  2  Tex.  416. 

In  Bledsoe  v.  Wills,  22  Tex.  650,  it 
was  held  that  a  conversational  descrip- 
tion of  a  promissory  note,  that  is,  that 
the  defendant  thereby  promised,  etc., 
was  bad ;  that  the  note  should  be  set 
out  in  hcBc  verba  or  by  its  legal  tenor. 

6.  North  v.  Kizer,  72  111.  172. 
Avennent   as   SpeoUlc  as   Agreement 

Alleged. — An  allegation  of  a  pleading, 
setting  forth  the  terms  of  a  written 
agreement,  cannot  be  more  specific 
than  the  terms  of  the  agreement  upon 
which  it  rests.  Corns  v.  Clouser,  137 
Ind.  201. 
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and  certainty  every  fact  necessary  to  make  out  his  title.* 

b.  As  A  Defense. — The  same  definiteness  and  certainty  should 
also  appear  in  the  allegations  of  an  answer,  relying  upon  the 
provisions  of  a  statute  as  a  defense.* 

11.  Private  Legislative  Acts  and  HnnicipalOrdinances. — Such  parts 
of  private  acts  of  the  legislature  as  may  be  material,  or  the 
substance  thereof,  must  be  stated  in  a  pleading  with  certainty 
to  a  common  intent  ;*  and  where  a  municipal  ordinance  is  relied 
on,  its  substance  must  be  set  out.*  See  also  articles  ORDI- 
NANCES; Statutes. 

12.  Foreign  Statutes. — A  Foreign  Statnte  relied  on  must  be  set  out, 
as  well  as  the  facts  which  bring  the  party  within  its  provisions.^ 
If,  however,  such  foreign  law  is  not  the  basis  of  the  action  or 
defense,  but  only  an  element  therein,  it  is  not  necessary  to  set  it 
out.®     See  also  article  STATUTES. 

18.  Duty  in  General. — The  mere  allegation  of  a  duty  incumbent 


1»  Alabama. — Hardy  v.  Montgom- 
ery Branch  Bank,  15  Ala.  722 ;  Cook 
V.  Rome  Brick  Co.,  98  Ala.   409. 

California. —  Russell  v.  Mann,  22 
Cal.  131 ;  Ricks  v.  Reed,  19  Cal.  551 ; 
T>ye  V.  Dye,  11  Cal.  163;  People  v. 
Jackson,  24  Cal.  630. 

Illinois. — Williamson  v.  Hogan,  46 
111.  50^. 

Indiana. — Brand  v.  State,  3  Ind. 
App.  469;  Deinhart  v.  State  (Ind.  App. 
1891),  29  N.  E.  Rep.  270;  Ezra  v.  Man- 
love,  7  Blackf.  (Ind.)  389. 

loiva. — Gillis  v.  Black,  6  Iowa  439. 

Louisiana. — Gaines  v.  Del  Campo, 
30  La.  Ann.  245. 

Massachusetts. — Drowne  v.  Stimp- 
son,  2  Mass.  441 ;  Williams  v.  Hing- 
ham,  etc..  Bridge,  etc.,  Corp.,  4  Pick. 
(Mass.)  341 ;  Soper  v.  Harvard  College, 
I  Pick.  (Mass.)  177;  Bath  v.  Freeport, 
5  Mass.  325. 

N'ew  Hampshire. — Smith  v.  Wood- 
man, 28  N.  H.  520. 

New  yersey. —  Thorpe  v.  Rankin, 
19  N.  J.  1.  36: 

Ncvj  Tork. — Moran  v.  Morrissey, 
i8  A])b.  Pr.  (N.  Y.  C.  PI.)  131;  Arri- 
<na  r\  Morrissey,  i  Abb.  Pr.  N.  S. 
<N.  Y.  C.  PI.)  439;  Brown  v.  Harmon, 
21  Barb.  (N.  Y.)  508;  Stannard  v. 
Eytinge,  5  Robt.  (N.  Y.)  90;  Gilbert 
V.  York,  III  N.  Y.  544. 

United  States.— F err ett  v.  Atwill,  i 
Blatchf.  (U.  S.)  151. 

See  also  articles  Statutes  ;  Penal- 
ties AND  Penal  Actions. 

Sunxnary  Proceeding — JnrlBdlotlon. — 
Where  summary  proceedings  are 
given  by  statute,  nothing  can  be  left 


for  intendment,  and  everything  neces- 
sary to  give  the  court  jurisdiction 
must  appear  of  record.  Bates  v. 
Planters',  etc.,  Bank,  8  Port.  (Ala.) 
99;  Levert  T'.  Planters',  etc..  Bank,  8 
Port.  (Ala.)  104. 

neadlng  AppUoalde  to  Several  Sec- 
tions.— Where  there  are  several  sec- 
tions of  a  statute  creating  a  cause  of 
action,  differing  in  their  legal  eflTect 
and  in  the  remedies  provided,  and  the 
complaint  in  an  action  under  the  stat- 
ute is  so  drawn  that  it  may  include 
claims  under  more  than  one  provision, 
the  plaintiff  may  be  required  on  mo- 
tion to  make  it  more  definite  and  cer- 
tain in  this  respect.  Arrieta  v.  Mor- 
rissey, I  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.) 

439- 

2.  Grizewood  v,  Blane,  i  L.  M.  & 
P.  638,  II  C.  B.  538,  73  E.  C.  L.  538. 
21  L.  J.  C.  P.  46;  Davis  t'.  Calvert,'i7 
Ark.  85. 

8.  Goshen,  etc.,  Turnpike  Co.  z\ 
Sears,  7  Conn.  92. 

4.  Apitz  V.  Missouri  Pac.  R.  Co.,  17 
Mo.  App.  419;  Cincinnati  Water  Co. 
V.  Cincinnati,  4  Ohio  443.  See  also 
Lake  Shore,  etc.,  R.  Co.  i'.  O'Conner, 
115  111.  254. 

5.  Gunn  r.  Howell,  27  Ala.  663; 
Brush  V.  Curtis,  4  Conn.  315 ;  Hemp- 
stead V.  Reed,  6  Conn.  480;  Throop  v. 
Hatch,  3  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
23;  Phinney  v.  Phinney,  17  How.  Pr. 
(N.  Y.  Supreme  Ct.)  197;  McLeod  z\ 
Connecticut,  etc.,  Rivers  R.  Co.,  58 
Vt.  727. 

6..  Banchor  v.  Gregory,  9  Mo.  App. 
102. 


2fi4 


Volume  VI. 


fl^^edfle  Cliiftratioiui. 


DEFINITENESS. 


Court  BaoordB. 


upon  an  adversary,  without  a  statement  of  the  facts  upon  which 
such  duty  rests,  is  not  sufficiently  definite.* 

14L  Hegligence  and  Diligence.  (See  also  article  Negligence.) — 
iTflgUgeiioe. — A  complaint  based  upon  the  negligence  of  the  defend- 
ant must  set  out  the  facts  constituting  the  negligence  with 
sufficient  definiteness  to  apprise  him  of  the  nature  of  the  charge.* 

F^ett  within  Knowledge  of  AdTersary. — Particulars  constituting  the 
negligence  need  not  be  alleged  when  the  facts  may  be  presumed 
to  be  more  properly  within  the  knowledge  of  the  adverse  party.' 

nmgenoe. — Wherever  it  becomes  necessary  to  allege  due  dili- 
gence on  the  part  of  the  pleader,  the  facts  showing  legal  diligence 
must  be  alleged.* 

15.  Conrt  Records.  (See  also  article  Records.)— Where  the 
proceedings  or  record  of  another  court  are  relied  on  in  an  action, 
the  better  practice  would  seem  to  require  that  such  proceedings 
be  set  forth  at  length.^ 


1.  McCuner.  Norwich  City  Gas  Co., 
30  Conn.  523;  Bailey  v.  Bussing,  29 
Conn.  8;  Nickerson  v.  Bridgeport  Hy- 
draulic Co.,  46  Conn.  27;  Angus  v. 
Lee,  40  111.  App.  304;  Buffalo  v.  Hollo- 
way,  7  N.  Y.  493. 

Katore  of  the  Duty. — In  Hollenbeck 
V.  Winnebago  County,  95  111.  148,  it 
was  held  that  where  the  plaintiff  bases 
his  right  of  recovery  on  the  defendant's 
obligation  to  observe  some  particular 
duty,  the  declaration  must  show 
whether  the  duty  arose  out  of  contract 
or  the  obligation  of  law  in  view  of  the 
defendant's  particular  character  or  situ- 
ation. 

2.  Walsh  V,  Western  R.  Co.,34Fla. 
i;  De  Forrest  v,  Oder,  42  111.  500; 
Atchison,  etc.,  R.  Co.  v,  O'Neill,  49 
Kan.  367 ;  Smead  v.  Lake  Shore,  etc., 
R.  Co.,  58  Mich.  200;  Conley  r.  Rich- 
mond, etc.,  R.  Co.,  109  N.  Car.  692; 
Anderson  v.  Haig,  12  Pa.  Co.  Ct.  Rep. 
450;  Costello  V.  Bailey,  12  Pa.  Co.  Ct. 
Rep.  442 ;  Niden  v.  Wolfenden,  12  Pa. 
Co.  Ct.  Rep.  398;  Di  Marcho  v.  Build- 
ers Iron  Foundry,  18  R.  I.  514;  Hazard 
Powder  Co.  v.  Volger^  x  Wyoming  189. 

Ftres. — In  an  action  for  fire  set  by  a 
passing  engine,  it  has  been  held  neces- 
sary to  state  as  definitely  as  possible 
what  train  caused  the  fire.  Koontz  v. 
Oregon  R.,  etc.,  Co.,  20  Oregon  3,  43 
Am.  &  Eng.  R.  Cas.  11. 

The  manner  in  which  such  a  fire  oc- 
curred, whether  by  reason  of  improper 
equipment  or  careless  operation  of  the 
engine,  has  been  held  immaterial,  and 
therefore  not  necessary  to  be  alleged  in 
a   complaint.     Ohio,  etc.,  R.    Co.  v. 


Trapp,  4  Ind.  App.  69.  See  also  article 
Fires. 

Snffloiently  Definite. — In  the  following 
cases,  complaints  were  held  sufficiently 
definite  to  meet  the  requirement: 
Western  R.  Co.  v.  Sistrunk,  85  Ala. 
352;  Alabama  G.  S.  R.  Co.  v.  Collier 
(Ala.  1893) ,  14  So.  Rep.  327 ;  Wabash, 
etc.,  R.  Co.  V.  Morgan,  132  Ind.  430; 
Grinde  v.  Milwaukee,  etc.,  R.  Co.,  42 
Iowa  376;  Scott  v.Hogan,  72  Iowa  614; 
Russell  V.  Phelps,  42  Mich.  377; 
Orth  V.  St.  Paul,  etc.,  R.  Co.,  43 
Minn.  208;  O'Brien  v,  Ottenberg  (Su- 
preme Ct.),  59  N.  Y.  St.  Rep.  379; 
Matter  of  Hazleton,  58  Hun  (N.  Y.) 
112;  Missouri  Pac.  R.  Co.  r.  Edwards, 
78  Tex.  307 ;  Monahan  v.  Northwestern 
Contracting  Co.,  84  Wis.  596. 

8.  Eldridge  v.  Long  Island  R.  Co., 
I  Sandf.  (N.  Y.)  89.  See  infra,  VIII. 
2.  Fads  Peculiarly  Kuo-wn  to  Adverse 
Party, 

4.  Disborough  v.  Vanness,  8  N.  J.  L. 
231 ;  Lindsay  v.  Williams,  17  Ala.  229. 
See  also  article  Contributory  Neg- 
ligence, vol.  5,  p.  I. 

5.  Adkins  v.  Hudson,  19  Ind.  392. 
But  see  White  v,  Webster,  58  Ind.  233. 

Proceedings  in  Same  Court. — Where 
the  proceedings  of  the  court  in  which 
suit  is  brought  are  referred  to  in  plead- 
ing, it  is  not  necessary  to  copy  the 
record  of  such  proceedings  into  the 
pleading,  nor  to  annex  a  copy  thereof 
to  the  pleading;  it  is  sufficient  if  the 
record  be  referred  to  with  such  cer- 
tainty as  to  enable  it  to  be  used  if 
required.  Long  v.  Wortham,  4  Tex. 
381. 
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Former  Becovery. — And  an  allegation  of  former  recovery  must 
identify  with  certainty  the  two  causes  of  action.* 

16.  Contracts — Consideration,  Breach,  and  Performance.  (See  also 
article  CONTRACTS,  vol.  4,  p.  913.)— -Contract. — As  a  contract  not 
alleged  to  be  in  writing  is  conclusively  presumed  to  rest  in  parol, 
a  complaint  or  declaration  is  sufficiently  definite  without  alleging 
whether  it  was  in  writing  or  by  parol.*  But  it  would  seem  that 
a  contract,  which  the  law  requires  to  be  in  writing,  should  be  set 
forth  in  full,  or  so  much  thereof  as  is  essential,  when  the  same  is 
the  foundation  of  an  action  or  defense.*  The  exact  words  of  an 
oral  contract  of  course  cannot  and  need  not  be  given.* 

Sabtequent  Modificatioii  of  Contraet. — Where  a  subsequent  modification 
of  an  alleged  contract  is  relied  on,  the  full  terms  of  the  alleged 
modification  must  appear  in  the  pleading  of  the  party  claiming 
the  benefit  thereof.^ 

CoMideration. — Except  where  a  contract  itself  imports  a  consid- 
eration, the  consideration  must  be  definitely  set  forth  in  the 
pleading,  so  that  the  court  may  see  that  it  is  sufficient  to  support 
the  promise.®  A  plea  of  failure  of  consideration  must  also  show 
how  the  consideration  failed.'' 


1.  Perkins  v.  Moore,  16  Ala.  17; 
Rice  V,  Carey,  4  Ga.  558  ^  White  v. 
Webster,  58  Ind  233;  Connell  v,  Fur- 
gason,  5  Coldw.  (Tenn.)  401.  See  gen- 
erally, article  Former  Recovery. 

2.  Walker  v.  Larkin,  127  Ind.  100, 
where  the  court  denied  a  motion  to 
make  the  complaint  more  definite. 

But  in  Schoonover  t\  Hinckley,  46 
Iowa  207,  a  party,  claiming  that  certain 
expenditures  made  by  him  should  be 
applied  in  payment  of  subscription  to 
certain  stock  for  which  he  was  sued, 
was  required  to  show  whether  the 
agreement  for  such  application  was 
in  writing  or  not,  and  to  set  out  the 
dates  and  amounts  of  such  expendi- 
tures. 

8.  Henke  v.  Eureka  Endowment  As- 
soc, 100  Cal.  429;  American  Express 
Co.  v.  Pinckney,  29  111.  392;  Thomas 
V,  Greenwood,  69  Mich.  215 ;  Wilcox  v, 
Cohn,  5  Blatchf.  (U.  S.)  346;  Riggs 
V,  Maltby,  2  Mete.  (Ky.)  fiS;  Riley  v. 
Farnsworth,  iii  Mass.  152;  Lucas 
Coal  Co.  V.  Hunt  (Pa.  1887),  8  Atl. 
Rfep.  860;  Hyde  v.  Moffat,  16  Vt.  271. 
See  also  article  Contracts,  vol  4,  p. 
916. 

Contract  In  Foreign  Language. — Under 
the  New  Torh  Code,  where  an  instru- 
ment on  which  an  action  was  brought 
was  written  in  a  foreign  language,  it 
has  been  held  sufficient  to  give  a  copy 
of  the  instrument  in  the  complaint, 


although  the  better  practice  would  be 
to  state  its  leg^al  effect.  Noumy  v. 
Dubosty,  12  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  128. 

4.  Johnson  v,  Fitzpatrick,  27  W.  N. 
C.  (Pa.)  250. 

5.  Ottman  v,  Fletcher,  33  Abb.  N. 
Cas.  (N.  Y.  Super.  Ct.)  430. 

6.  Kean  r.  Mitchell,  13  Mich.  207. 
See  article  Contracts,  vol.  4,  pp, 
928,  930. 

7.  Baird  v.  Best,  13  111.  App.  385. 

Partial  Fallnre. — In  Brooks  v.  Fas- 
sett,  19  Ark.  666,  a  plea  of  partial  fail- 
ure of  consideration  in  a  suit  on  differ- 
ent notes  of  different  dates,  without 
specifying  to  which  of  the  notes  the 
plea  was  intended  to  apply,  was  held 
bad. 

DoubtAiI  and  Uncertain. — In  Merri- 
weather  v.  Smith,  3  111.  30,  the  defense 
to  an  action  of  debt  on  a  promissory 
note  was  that  thfe  plaintiff  represented 
to  the  defendants  that  he  was  the  owner 
in  fee  simple  of  a  certain  lot  of  land, 
and  that  if  defendants  would  execute 
the  note  declared  on,  he  would  make  a 
good  and  perfect  title  to  such  lot  as 
soon  as  the  note  was  executed;  that 
^hey  executed  the  note  in  consideration 
thereof,  and  the  plea  averred  that  the 
plaintiff  did  not  then,  nor  at  any  time 
thereafter,  make  a  good  and  sufficient 
deed;  and  that,  in  truth  and  in  fact, 
the  plairitiff  had  no  title  whatever  to 


266 


Volume  VI. 


of  T*4^"^wiftii. 


DEFINITENESS. 


Ambiguity  in  OeneraL 


Brwdi  of  Contraet. — In  setting  forth  the  breach  of  the  conditions 
of  a  contract,  a  bare  allegation  that  the  defendant  failed  to  fulfil 
the  obligation  imposed  by  the  contract  is  not  sufficient.  The 
complaint  should  state  issuable  facts  amounting  to  a  failure  to 
perform,*  although  such  allegations  need  not  be  made  with  the 
same  degree  of  particularity  as  is  required  in  setting  forth  the 
terms  of  the  contract,  a  substantial  averment  being  sufficient.* 

PwfiirmAiiee  of  Conditioiw  Precedent. — See  article  CONDITIONS  PRE- 
CEDENT, vol.  4,  p.  626. 

17.  Libel  and  Slander. — See  articles  Libel  and  Slander. 

18.  Biyorce.  (See  also  article  Divorce.) — In  actions  for  divorce 
and  separation,  precise  allegations  as  to  time,  place,  and  circum- 
stance are  required.* 

Vn.  GOMMON  FOBM8  OF  iHDEFnriTSNEBS  AVD  UirCEBTAniTT  —  1. 
Ambiguity  in  OeneraL — Pleadings  should  present  the  facts  in  an 
intelligible  form  so  that  a  material  issue  of  law  or  fact  can  be  taken 
thereon.*  A  few  of  the  more  conspicuous  instances  of  ambiguity 
not  susceptible  of  other  denomination  are  given  in  the  notes.* 


such  lot ;  wherefore,  the  consideration 
of  the  note  had  wholly  failed.  This 
plea  was  held  to  be  uncertain  in  this, 
that  it  was  doubtful  whether  the  de- 
fendants did  not  base  their  allegation 
that  the  plaintiff  did  not  execute  a 
good  and  sufficient  deed  for  the  lot, 
upon  the  ground  that  he  had  no  title 
to  couTey. 

1.  Hart  V.  Blud worth,  49  Ala.  218; 
Anltman  v.  Seichting,  126  Ind.  137; 
King  V.  Nichols,  etc.,  Co.,  53  Minn. 
4535  Van  Schaick  v,  Winne,  16  Barb. 
(N.  Y.)  89.  See  also  article  Con- 
tracts, vol.  4,  p.  937  et  seq. 

Failure  to  Protecate  Action  on  Appeal 
Bond. — In  an  action  on  an  appeal  bond, 
an  allegation  that  appellant  did  not 
prosecute  his  appeal  with  effect  is  not 
sufficiently  definite,  and  the  facts 
should  appear  showing  what  became 
of  the  suit.  Daggitt  v.  Mensch,  41  111. 
App.  403. 

8.  East  Tennessee,  etc.,  R.  Co.  v. 
Staub,  7  Lea  (Tenn.)  397. 

$.  Wood  V.  Wood,  2  Paige  (N.  Y.) 
108;  Anonymous,  17  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  48;  Anonymous,  11  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  231;  Wal- 
ton  V.   Walton,    32    Barb.    (N.    Y.) 

idnttery. — The  complaint  should  be 
as  specific  as  the  circumstances  of  the 
case  will  allow.  An  allegation,  for  in- 
stance, that  adultery  was  committed 
with  some  person,  to  the  plaintiff  un- 
known, in  the  city  of  New  York,  with- 
out specifying  the_ house  or  place  more 


definitely,  will  not  suffice.  Heyde  v. 
Heyde,  4  Sandf.  (N.  Y.)  692. 

But  see  Farley  v,  Farley,  94  Ala.  501, 
where  an  allegation  that  defendant  had 
been  guilty  of  adultery  with  divers  par- 
ties and  persons,  whose  names  were 
unknown,  was  held  sufficiently  certain. 

Acts  of  Craelty. — In  Callen  v,  Callen, 
44  Kan,  370,  it  was  held  error  in  the 
trial  court  to  overrule  a  motion  to  make 
more  definite  and  certain  a  petition 
which  charged  **  that  during  the  time 
the  defendant  lived  with  the  plaintiff  as 
his  wife,  he  was  guilty  of  gross  neglect 
of  duty  and  extreme  cruelty  towarde 
the  plaintiff." 

4.  Highland  Avenue,  etc.,  R.  Co.  v, 
Dusenberry,  94  Ala.  413.  See  supra, 
III.  Object  of  and  Reasons  for  Cer- 
tainty, 

"  The  rule  requiring  certainty  and 
precision  in  pleadings  has  been  some- 
what relaxed  by  the  code,  but  certainty 
to  a  reasonable  extent  is  still  required.^^ 
Corbin  v.  George,  2  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  465. 

A  pleading  that  would  be  insufficient 
under  the  common-law  rule  that  plead- 
ings must  be  construed  most  strongly 
against  the  pleader  (see  article  Con- 
struction OF  Pleadings,  vol.  4,  p. 
759)  may  frequently  be  upheld  under 
the  code  provision  that  pleadings  must 
be  liberally  construed,  which  abolishes 
the  artificial  canon  of  the  common  law. 
See  article  Construction  of  Plead- 
ings, vol.  4,  p.  749  et  seq. 

6.  A   complaint   so   framed   that  it 
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2.  Argumentativenesi. — The  pleader  must  specifically  state  the 
ultimate  facts  of  his  case,  and  not  leave  them  to  be  derived  by 
argument.^  Argumentativeness  is  a  ground  for  special  demurrer 
at  common  law,*  and  for  motion  to  make  more  definite  and  cer- 
tain under  the  codes,*  but  may  be  cured  by  verdict.* 

Argumentative  Denials. — See  article  ANSWERS  IN  CODE  PLEADING, 
vol.  I,  p.  799. 

8.  Alternative  Averments. — A  pleading  is  bad  under  any  system 
of  practice  when  it  states  material  facts*  in  the  alternative,  so  that 
it  is  impossible  to  determine  upon  which  of  several  equally  sub- 


will  admit  proof  of  an  implied  con- 
tract to  pay  what  services  are  reason- 
ably worth,  as  well  as  an  express 
promise  to  pay  a  particular  sum  there- 
for, is  objectionable.  Hewitt  v.  Brown, 
21  Minn.  163. 

It  is  not  sufficient  in  a  pleading  to 
state  in  general  terms  that  a  valuation 
of  property  is  "unjust,  dispropor- 
tioned,  and  unequal,"  without  stating 
clearly  and  distinctly  wherein  the 
alleged  valuation  is  unjust,  dispro- 
portioned,  and  unequal.  Guy  zk 
Washburn,  23  Cal.  iii. 

A  denial  of  all  the  material  allega- 
tions of  the  plaintiff  in  his  petition  is 
not  sufficiently  certain.  Lewis  v. 
Coulter,  10  Ohio  St.  451. 

In  Clark  v,  Farley,  3  Duer  (N.  Y.) 
645,  the  complaint  averred  that  the  de- 
fendant was  indebted  to  the  plaintiff 
in  the  sum  of  $4,562,  for  money  lent 
and  advanced  to  him,  upon  his  request, 
towards  the  building  of  two  houses  in 
Tenth  street,  and  for  money  found 
due  from  the  defendant  to  the  plain- 
tiff upon  an  account  stated.  It  was 
held  that  the  complaint  was  defective 
in  not  stating  with  sufficient  certainty 
whether  the  plaintiff  sought  to  recover 
upon  one  or  two  causes  of  action,  and 
if  upon  two,  what  sum  was  claimed  to 
be  due  upon  each.  A  motion  to  make 
more  definite  and  certain  was  there- 
fore granted. 

In  assumpsit  by  the  payees  against 
the  maker  of  a  promissory  note,  given 
for  the  balance  of  the  purchase-money 
of  two  lots  of  land  in  a  certain  town, 
to  be  liquidated  in  warehouse  commis- 
sions from  time  to  time,  as  the  payee 
might  call  for  or  demand — the  com- 
missions to  be  in  accordance  with  the 
regular  rates  of  other  established 
houses  in  the  town — it  was  averred  that 
on,  etc.,  at,  etc.,  the  plaintiffs  called 
for  and  demanded  of  the  maker  ware- 
house commissions  at  the  regular  rates. 


etc.,  and  that  he  refused  to  pay  in 
warehouse  commissions,  etc.,  pursuing 
the  language  of  the  note.  A  general 
breach  was  assigned  that  the  defendant 
had  not  paid  the  money  in  the  note 
specified,  etc.  It  was  held  that  as  the 
terms  of  the  contract  left  its  meaning 
ambiguous,  the  declaration  was  bad  on 
general  demurrer  for  failure  to  aver 
the  extraneous  facts,  indicating  with 
certainty  what  were  warehouse  com- 
missions at  the  regular  rates,  etc.,  so 
that  the  court  could  know  what  judg- 
ment to  render.  Worthington  v.  Mc- 
Donald, 4  Ind.  483. 

Ambigolty  Distinguished  flrom  Utaoer- 
talnty. — Where  a  statute  authorizes  a 
demurrer  for  ambiguity  or  uncertainty, 
a  demurrer  for  ambiguity  does  not 
reach  uncertainty.  **The  word  *  un- 
certainty' in  the  statute  refers  to  the 
uncertainty  defined  by  the  authorities 
in  pleading,  and  such  authority  does 
not  include  ambiguity."  Kraner  v. 
Halsey,  82  Cal.  209. 

1.  Thompson  v.  Munger,  15  Tex. 
523;  Cathcart  v.  Peck,  11  Minn.  45; 
Tracy  v.  Rathbun,  3  Barb.  (N.  Y.) 
543 ;  Gallagher  v,  Dunlap,  2  Nev.  326 ; 
Quimby  v.  Melvin,  28  N.  H.  250; 
Mitchell  f.  Williamson,  6  Md.  210; 
Hurst  V.  Purvis,  5  Blackf.  (Ind.)  557; 
Benham  ik  Mornington,  3  C.  B.  133,  54 
E.  C.  L.  133.  See  also  Sims  t'.Ei land, 
57  Miss.  83. 

2.  See  infra,  IX.  i.  b.  Special  De- 
murrer, note. 

8.  Cathcart  v.  Peck,  11  Minn.  45; 
Brown  v.  Richardson,  20  N.  Y.  472; 
Williamson  v.  Yingling,  93  Ind.  42. 

4.  Kelly  t\  Rogers,  21  Minn.  146; 
Brown  v.  Richardson,  20  N.  Y.  472. 

5.  Immaterial  Averments. — An  al- 
ternative averment  of  immaterial  mat- 
ters is  not  deemed  to  produce  any  ob- 
jectionable uncertainty.  Gerard  v, 
Jones,  78  Ind.  378,  where  a  motion  to 
make  more  definite  was  denied. 
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Matter!  of  Inference. 


stantive  averments  the  pleader  relies  for  the  maintenance  of  his 
action  or  defense.*  Such  a  pleading  is  subject  to  a  motion  to 
make  more  definite  and  certain  under  the  codes.*  It  is  also 
demurrable  at  common  law,' and  in  those  jurisdictions  where  the 
practice  still  permits  demurrers  for  ambiguity  or  uncertainty  ;* 
and  furthermore  it  has  been  held  that  the  defect  is  not  cured  by 
verdict.^ 

4L  Hatters  of  Inference. — Material  facts  should  be  alleged  by  direct 
averment,  and  not  by  inference.®  But  unequivocal  averments 
will  support   implications  that  necessarily  result,''  at  least  on 


1.  Highland  Avenue,  etc.,  R.  Co.  v, 
Dusenberry,  94.  Ala.  413;  Wheeler  v. 
Thayer,  121  Ind.  64;  White  v.  Camp, 
I  Fla.  109. 

iDfltanees  of  Alternative  Pleading. — An 
allegation  that  a  party  made  one  of 
several  representations  is  alternative 
pleading.  Corbin  v.  George,  2  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  465. 

And  in  trespass,  an  allegation  that 
the  defendant  or  his  family  set  his  dog 
upon  the  plaintiflf's  swine.  Tiflft  v. 
Tiflft,  4  Den.  (N.  Y.)  175. 

And  an  allegation  that  an  insurance 
policy  was  indorsed  and  delivered  to 
the  defendant  as  a  donatio  causa  mortis 
or  that  the  indorsement  was  made 
without  delivery  and  was  designed  to 
operate  as  a  will.  Jamison  v.  King,  50 
CaL  132. 

And  a  charge  that  the  defendant  lost 
or  destroyed  the  note  which  was  left 
with  him  for  collection.  Stone  v. 
Graves,  8  Mo.  148. 

And  an  averment  in  a  plea  that  the 
obligees,  **  or  some  of  them,"  released 
a  part  of  the  debt  specified  in  the  bond 
sued  on.  Mitchell  v,  Williamson,  6 
Md.  210. 

Where  the  character  or  capacity  in 
which  a  party  is  alleged  to  have  acted 
is  essential  to  the  charge  of  fraud,  if 
that  character  or  capacity  is  stated  in 
the  alternative,  the  pleading  is  insuffi- 
cient. Porter  v,  Hermann,  8  Cal.  619. 
Pleadtoff  Vi^  Alternative. — ^In  an  ac- 
tion for  death  by  wrongful  act,  where 
the  declaration  stated  that  the  plain- 
tiff's intestate  was  struck  "  at,  near,  or 
upon  the  crossing,"  at  a  certain  street, 
a  demurrer  on  the  ground  that  it  was 
alternative  pleading  was  overruled. 
Tjler  V.  Kelley,  89  Va.  283. 

Saponte  Comite. — In  order  to  be  ef- 
fective the  alternative  charges  should 
be  made  in  separate  counts  of  the 
declaration  or  complaint.  Stone  v. 
Graves,  8  Mo.  148 ;  Highland  Avenue, 


etc.,   R.  Co.  V.  Dusenberry,  94  Ala. 

413. 

Attadunent. — As  to  statement  of 
grounds  for  attachment  in  alternative, 
seearticle  Attachment,  vol.  3,  p.  22. 

2.  Corbin  v.  George,  2  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  465. 

8.  Tifft  V.  Tiflft,  4  Den.  (N.  Y.)  175; 
Mitchell  V.  Williamson,  6  Md.  210^ 
the  latter  case  holding  that  alternative 
allegations  in  a  plea  could  be  taken  ad- 
vantage of  only  by  special  and  not  by 
general  demurrer. 

4.  Jamison  v.  King,  50  Cal.  132; 
Highland  Avenue,  etc.,  R.  Co.  v> 
Dusenberry,  94  Ala.  413. 

Demurrer  for  Want  of  Facte.— In  Tiflft 
V,  Tifft,  4  Den.  (N.  Y.)  175,  one  of  the 
alternative  averments  disclosed  no 
cause  of  action,  and  it  was  held  that 
the  pleading  was  subject  to  the  com- 
mon-law general  demurrer;  and  a 
defect  of  the  same  character  would 
undoubtedly  be  open  to  the  general, 
code  demurrer  for  want  of  suflRcient 
facts.  See  Porter  v,  Hermann,  8  Cal. 
619;   Wheeler  t'.  Thayer,  121  Ind.  64. 

5.  Porter  v.  Hermann,  8  Cal.  619.  See 
also  Tiflft  V.  Tiflft,  4  Den.  (N.  Y.)  175. 

6.  Stringer  v,  Davis,  30  Cal.  318; 
Moore  v,  Besse,  30  Cal.  570;  Bush  v. 
Cella,  52  Ark.  378;  West  v.  American 
Exchange  Bank,  44  Barb.  (N.  Y.)  175 ; 
Brown  v.  Harmon,  21  Barb.  (N.  Y.) 
508;  Thompson  v.  Munger,  15  Tex. 
523;  Gregory  v.  McFarland,  i  Duv. 

(Ky.)59. 

Heanwy. — A  pleading  is  insuflScient 
which  merely  states  that  certain  facts 
are  alleged  to  exist.  Byington  v.  Sa- 
line County,  37  Kan.  654. 

HegUgence. — **  It  is  scarcely  suflRcient 
to  aver  that  an  injury  resulted  from 
the  carelessness  of  another  without 
alleging  that  such  other  is  guilty  of 
carelessness."  Hazard  Powder  Co.  v, 
Volger,  3  Wyoming  189. 

7.  Reynolds  v.  Hosmer,  45  Cal.  6i6» 
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general  demurrer,^  or  after  verdict,*  the  proper  remedy  being  a 
special  demurrer  at  common  law*  or  a  motion  under  the  codes.* 
6.  Beoitals. — Facts  must  be  directly  averred,  and  not  pleaded 
by  way  of  recitals.^ 

6.  Hypothetical  Statements. — The  facts  should  be  alleged  in 
issuable  form,  and  not  set  forth  in  contingent  or  hypothetical 
statements.® 

7.  Contradictory  Statements. — A  pleading  which  affirms  and  also 
denies  an  essential  fact  shows  no  cause  of  action  or  defense.'' 


In  an  action  to  enforce  a  contractor's 
lien,  where  it  was  alleged  in  the  com- 
plaint that  the  plaintiff  began  to  fur- 
nish the  lumber  on  the  second  day  of 
November,  1889,  and  that  all  of  said 
lumber  and  materials  were  lurnished 
between  that  day  and  the  29th  of  May, 
1890,  at  about  which  time  the  building 
was  completed,  it  was  held  that  by  fair 
construction  the  complaint  alleged  that 
the  last  of  said  material  was  furnished 
on  May  29th.  Rust-Owen  Lumber 
Co.  V,  Fitch,  3  S.  Dak.  213. 

In  an  action  against  a  stakeholder 
for  money  deposited  with  him  on  an 
election  wager,  the  petition  did  not  di- 
rectly aver  that  the  defendant  knew 
that  the  money  had  been  wagered  on 
an  election  authorized  by  law,  but  it 
contained  averments  of  the  particulars 
of  the  wager  and  upon  what  election 
the  money  had  been  wagered,  and  then 
stated  that  the  money  was  placed  in 
the  defendant's  hands  as  stakeholder 
**  to  abide  the  result  of  said  election." 
It  was  held  that  the  defendant's  knowl- 
edge might  properly  be  implied  from 
the  allegations.  Weaver  v.  Harlan,  48 
Mo.  App.  319. 

1.  Bush  V.  Cella,  52  Ark.  378; 
Williamson  v,  Yingling,  93  Ind. 
42;  Reynolds  v.  Hosmer,  45  Cal. 
016. 

2.  Chesterson  v,  Munson,  27  Minn. 
498;  Kelly  V,  Rogers,  21  Minn.  146; 
Evansville,  etc.,  R.  Co.  v,  Willis,  80 
Ind.  225;  Hamlin  v,  Carruthers,  19 
Mo.  App.  567;  Lee  v,  Barkhamsted, 
46  Conn.  213;  Shaw  v.  Waterbury,  46 
Conn.  263 ;  McCredy  v.  James,  6  Whart. 
(Pa.)  547;  Independence  Mills  Co.  v, 
Burlington,  etc.,  R.  Co.,  72  Iowa 
535;  McKay  v,  Musgrove,  15  Ore- 
gon 162;  Rea  V.  Harrington,  58  Vt. 
181. 

See,  for  an  extreme  case,  where  the 
defect  was  held  fatal  on  appeal,  Rob- 
erts V.  Lovell,  38  Wis,  211. 

8.  See  infra,  IX.  i.  b.  Special  De- 
murrer. 


4.  See  infra,  IX.  2.  h.  (2)  Exclusive- 
ness  of  the  Remedy. 

5.  Cathcart  v.  Peck,  11  Minn.  45; 
Roberts  v.  Lovell,  38  Wis.  211. 

Recital  In  Ckdlateral  mstmment. — 
**  There  is  no  direct  allegation  that 
Nellie  Adamson  was  the  wife  of  John 
M.  Adamson,  although  in  a  deed  set 
forth  in  the  complaint  that  fact  ap- 
pears by  way  of  recital.  But  a  recital 
in  an  instrument  not  the  foundation 
of  the  action  is  not  the  allegation  of  a 
traversable  fact.  It  is,  indeed,  very 
doubtful  whether  a  recital  of  the  char- 
acter here  under  discussion  would  be 
sufficient,  even  if  found  in  an  instru- 
ment on  which  the  pleading  was  based; 
but  however  this  may  be,  it  is  quite 
clear  that  it  cannot  be  regarded  as 
sufficient  when  contained  in  a  mere 
collateral  instrument."  Indiana,  etc., 
R.  Co.  t;.  Adamson,  114  Ind.  282. 

6.  Suit  V,  Woodhall,  116  Mass.  547; 
Starbuck  v,  Dunklee,  10  Minn.  168; 
Jamison  v.  King,  50  Cal.  132 ;  White 
v.  Camp,  I  Fla,  118. 

Hypothetioal  Aniwvr. — In  an  action 
on  an  account  annexed,  for  the  price  of 
intoxicating  liquors  sold  to  the  de- 
fendant, where  the  answer  alleged  ig- 
norance of  the  claim  sued  on,  and  that 
if  it  should  be  made  to  appear  that  the 
plaintiff  sold  the  goods  to  the  defend- 
ant it  would  also  appear  that  they 
were  sold  in  violation  of  law,  it  was 
held  that  evidence  was  not  admissible 
to  show  that  the  sale  was  unlawful. 
Suit  V.  Woodhall,  116  Mass.  547, 
where  the  court  said :  "  If  the  plaintiff 
had  demurred  to  the  answer,  his  de- 
murrer would  not  have  admitted  an 
illegal  sale,  *  *  *  and  if  he  had  filed  a 
replication  denying  all  the  allegations 
in  the  answer,  his  denial  would  in  like 
manner  have  been  limited  to  what 
might  be  made  to  appear,  and  no  issue 
would  be  joined  upon  what  the  fact 
was."  See  also  Cassidy  v,  Farrell,  109 
Mass.  397. 

7.  Dickinson  v.  Maguire,  9  Cal.  46. 
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8.  Negatives  Pregnant. — See  article  Answers  in  Code  Plead- 
ING,  vol.  I,  p.  796;  and  article  PLEAS. 

9.  Information  and  Belief.— See  article  Answers  in  Code 
Pleading,  vol.  i,  p.  810;  and  article  Information  and  Belief. 

10.  Conclnsionsof  Law. — See  article  Answers  in  Code  Plead- 
ING,  vol.  I.  p.  805  et  seq,;  and  the  article  Legal  CONCLUSIONS. 

Vm.  Whek  the  Buls  matbeBit.axkd — 1.  Prolixity. — When  an 
enumeration  of  particulars  would  lead  to  great  prolixity  in  plead- 
ing, a  general  statement  is  sufficient.^ 

2.  Facts  Pecnliarly  Known  to  Adverse  Party. — Where  the  facts 
to  be  alleged  are  peculiarly  known,  or  presumed  to  be  known,  to 
the  opposite  party,  less  certainty  and  particularity  are  required 
than  in  ordinary  cases.* 


1.  Smith  V,  Boston,  etc.,  R.  Co.,  36 
N.  H.  45. 

VamM  of  Hvmeroiis  Partlas.— In  Kings- 
ford  V.  Dutton,  I  L.  M.  &  P.  479,  the 
statement  of  the  names  of  the  persons 
pleading  was  held  unnecessary,  when, 
by  reason  of  their  number,  great  pro- 
li'xitj  would  result. 

In  Meeke  v.  Oxlade,  i  B.  &  P.  N. 
R.  389,  the  court  ordered  the  word 
"defendants"  to  be  substituted  for  their 
respective  names  in  all  the  places  where 
they  occurred,  except  the  first,  there 
being  forty-six  defendants  in  all. 

Aiittioxtt7  to  Sanre  ProoaM. — In  an  ac- 
tion on  a  bail  bond  by  an  indifferent 
person  deputed  to  serve  the  writ,  and 
who  made  the  arrest,  it  has  been  held 
sufficient  to  allege  that  he  was  **  law- 
fully authorized  and  empowered  to 
serve  and  return  the  writ  according  to 
law;"  for,  though  a  declaration  is  to 
state  facts,  that  the  court  may  see  that 
there  is  a  title,  yet,  if  a  fact  so  stated 
be  of  a  complex  nature,  when  tech- 
nically expressed,  it  is  not  ordinarily 
necessary  to  set  forth  the  circum- 
stances or  component  parts  which  con- 
stitute the  facts,  as  this  would  make 
the  record  too  prolix.  Gallup  v.  Den- 
nison,  Kirby  (Conn.)  430. 

Appotntment  as  BsctlTer. — In  Matter 
of  O'Connor  (Supreme  Ct.),  47  N.  Y. 
St.  Rep.  41  c,  a  petition  by  a  receiver  of 
property  of  a  legatee  to  compel  exec- 
utors to  account,  an  allegation  that  he 
was  appointed  receiver  in  a  certain 
proceeding  named,  without  alleging 
each  step  taken  therefor,  was  held  suf- 
ficient. 

S.  Louisville,  etc.,  R.  Co.  v.  Jones, 
83  Ala.  380;  Steelman  v.  (^aker  City 
F.  Ins.  Co.,  10  Pa.  Co.  Ct.  Rep.  363; 
Ooshen,  etc.,  Turnpike  Co.  v.  Sears,  7 


Conn.  86;Hendrick  v,  Seeley,6Conn. 
179;  Otis  V,  De  Boer,  116  Ind.  531; 
Schneider  v,  Wisconsin  Cent.  Co.,  81 
Wis.  356;  Burnham  v,  Milwaukee,  69 
Wis.  379;  Cheney  v.  Chicago,  etc.,  R. 
Co.,  75  Wis.  223. 

Baasoii  of  the  Rule. — In  Goshen,  etc.. 
Turnpike  Co.  v.  Sears,  7  Conn.  92,  it  is 
said,  that  when  the  law  presumes  that 
the  knowledge  of  the  facts  is  in  the 
opposite  party,  less  certainty  is  re- 
quired in  setting  them  out,  because 
the  principal  object  of  pleading  is  to 
state  facts  of  which  the  opposite  party 
is  not  supposed  to  have  knowledge. 

Contraot  tat  Public  Work. — It  is  not 
necessary,  in  a  complaint  against  a  city 
for  the  amount  due  on  a  contract  for 
the  construction  of  a  sewer,  to'set  forth 
the  plans  and  specifications  of  the 
work,  but  it  is  sufficient  to  refer  to 
them  therein,  they  being  presumably 
in  the  possession  of  the  city ;  and  the 
complaint  need  not  state  the  names  of 
the  members  of  the  board  of  public 
works  who  made  the  contract,  as  they 
are  necessarily  known  to  or  readily 
ascertainable  by  the  city.  Burnham  v. 
Milwaukee,  69  Wis.  379. 

Action  Uxt  Death  by  WMngftil  Act. — 
In  an  action  for  the  negligent  killing  of 
the  plaintiffs  intestate  by  defendant's 
railroad  train  at  a  crossing,  the  com- 
plaint contained  general  allegations 
relating  to  the  circumstances  attend- 
ing the  accident  and  the  situation  of 
the  track  with  respect  to  the  highway, 
etc.  In  sustaining  the  denial  of  a  mo- 
tion to  make  the  complaint  more  defi- 
nite and  certain,  the  court  said  :  **  The 
intestate  was  killed  by  the  defendant's 
locomotive  at  the  crossing  particularly 
specified.  It  occurred  in  the  daytime. 
The    defendant,    by    its    agents    and 
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At  Common  Law;. 


8.  Pleadings  in  Justice  Conrts. — The  rule  as  to  definlteness  and 
certainty  is  less  strictly  enforced  in  actions  before  justices  of  the 
peace  than  in  courts  of  general  jurisdiction.* 

IX.  Objection  for  Inbefihitekess,  etc.,  How  Taxih — 1.  At  Com- 
mon Law — a.  General  Demurrer. — At  common  law,  a  general 
demurrer  does  not  reach  indefiniteness  or  uncertainty  in  plead- 
ings,* unless  they  are  so  radically  defective  that  the  court  would 
be  unable  to  determine  what  judgment  to  render.* 

b.  Special  Demurrer. — The  remedy  is  a  special  demurrer,* 
which  must  specifically  set  down  and  explain  wherein  the  plead- 
ing is  indefinite  or  uncertain.* 


employees,  was  necessarily  present  at 
the  time  and  witnessed  the  accident. 
Death  closed  the  mouth  of  the  intes- 
tate. Under  the  circumstances,  thfe 
complaint  of  the  administrator  is  suffi- 
ciently definite  and  certain."  Schnei- 
der V.  Wisconsin  Cent.  Co.,  8i  Wis. 
356.  See  also,  as  equally  in  point, 
Louisville,  etc.,  R.  Co.  v.  Jones,  83 
Ala.  376. 

1.  Riggs  V.  Wilson,  30  S.  Car.  172. 
See  also  Chesterson  v.  Munson,  27 
Minn.  498;  Allen  v.  Shannon,  74  Ind. 
164. 

**  In  justices'  courts,  however,  the  na- 
ture of  the  claim  of  the  parties  litigant 
must  be  stated  in  such  manner  as  to 
show  a  cause  of  action,  and  with  suffi- 
cient certainty  to  prevent  surprise  of 
the  other  party  as  to  what  he  will  be 
called  upon  to  meet  with  his  proofs,'* 
Watkins  v.  Ford,  69  Mich.  357. 

2.  Catlin  i\  Lyman,  16  Vt.  44;  Rudd 
V.  Darling,  6a  Vt.  456;  Mitchell  v. 
Williamson,  6  Md.  aio.  See  also 
Weatherford,  etc.,  R.  Co.  v.  Granger, 
85  Tex.  574;  Boynton  v,  Tidwell,  19 
Tex.  118 ;  Erie  Tel.,  etc.,  Co.  v.  Grimes, 
82  Tex.  89. 

ArgnmentativeiLMs. — Thus  in  an  ac- 
tion by  a  husband  and  wife  for  slander 
of  the  wife,  where  it  was  necessary  to 
allege  the  coverture  of  the  plaintiffs, 
an  allegation  of  the  marriage,  with 
time  and  place,  and  that  they  **  thence 
hitherto  have  lived  together  as  hus- 
band and  wife,"  and  as  such  had  born 
to  them  divers  children,  giving  names 
and  ages,  was  held  sufficient,  against  a 
general  demurrer,  as  an  allegation  that 
5iey  were  married  at  the  time  the 
slanderous  words  were  spoken.  Sheri- 
dan V.  Sheridan,  58  Vt.  504. 

8.  See  the  following  cases  where 
general  demurrers  were  sustained : 
Parks  V.  Holmes,  22  111.  522 ;  Lane  v. 
Morris,  8  Ga.  468 ;  Posey  v.  Hair,  12 


Ala.  567 ;  Worthington  v,  McDonald,. 
4  Ind.  4^3.  See  also  Suit  v.  Woodhall, 
116  Mass.  547. 

4.  Catlin  v.  Lyman,  16  Vt.  44 ;  Rum- 
barger  v.  Stiver,  6  Ohio  99;  Hurst  v. 
Purvis,  5  Blackf.  (Ind.)  557;  Mitchell 
V.  Williamson,  6  Md.  210;  Long  v, 
Kinard,  Harp.  (S.  Car.)  47 ;  Benham  v, 
Mornington,  3  C.  B.  133,  54  E.  C.  L. 
133 ;  Avery  v.  Hoole,  Cow^p.  825.  See 
also  Wheelock  v.  People,  84  111.  551 ; 
Thompson  v,  Munger,  15  Tex.  523; 
Gallup  V.  Dennison,  Kirby  (Conn.) 
432 ;  Stone  v.  Graves,  8  Mo.  148 ;  Sat- 
terwhite  v.  Lewis,  Litt.  Sel.  Cas.  (Ky.) 
60;  Singleton  v.  Carr,  i  Bibb  (Ky.) 
554;      Spear    v.    Bicknell,    5    Mass. 

125. 

ArgumentatlTeneas. — Special  demur- 
rer is  the  only  remedy  for  argumenta- 
tiveness, and  the  demurrer  must  show 
how  the  pleading  is  argumentative. 
Tarrell  v,  Snyder,  7  Blackf.  (Ind.)  551 ; 
Ryan  v,  Watson,  2  Me.  382;  Quimbr 
V.  Melvin,  28  N.  H.  250;  Smith  v.  Oli- 
phant,  2  Sandf.  (N.  Y.)  306;  Carpen- 
ter V.  McClure,  38  Vt.  375 ;  Sheridan 
V.  Sheridan,  58  Vt.  504. 

But  it  is  not  necessary  that  the  de- 
murrer shall  expressly  characterize  the 
defective  pleading  as  argumentative. 
Tracy  v,  Rathbun,  3  Barb.  (N.  Y.)  543. 

5.  Bogardus  v.  Trial,  2  111.  63. 

In  Texas,  Rule  18  of  the  Rules  for 
District  Courts  provides  that  "  a  spe- 
cial exception  shall  not  only  point  out 
the  particular  pleading  excepted  to, 
but  shall  point  out  intelligibly  the  ob- 
scurity *  «  «  or  other  insufficiency  in 
the  pleading  objected  to.'*  An  excep- 
tion not  so  specifying  will  be  treated 
as  a  general  demurrer,  and  in  such  case 
if  any  item  in  the  pleading  is  well 
pleaded  the  demurrer  will  be  over- 
ruled. Weatherford,  etc.,  R.  Co.  v. 
Granger,  85  Tex.  574 ;  Boynton  v.  Tid- 
well, 19  Tex.  118. 
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2.  Under  Code  Practice — a.  Demurrer. — in  a  Few  of  the  Codes  it 
is  expressly  made  a  ground  of  demurrer  that  the  pleading  de- 
murred to  is  ambiguous,  unintelligible,  or  uncertain.*  These 
defects  are  regarded  as  separate  grounds,  and  if  they  are  con- 
joined in  one  demurrer  it  will  be  overruled  unless  the  pleading 
demurred  to  is  defective  on  each  ground.* 


1.  California  Code  Civ.  Pro.,  §§ 
430,  444,  where  complaints  and  an- 
swers are  subject  to  demurrer  on  the 
ground  stated. 

Colorado  Code  Pro.,  ^  50,  enumerat- 
ing the  grounds  for  demurrer  to  the 
complaint. 

Nevada  Gen.  Stat.,  ^  3062. 
IB  California  the  general  demurrer  on 
the  ground  that  the  complaint  does 
not  state  sufficient  facts  will  not  reach 
mere  ambiguity,  uncertainty,  or  indefi- 
niteness  in  the  complaint,  the  remedy 
in  such  a  case  being  confined  to  the 
special  demurrer  provided  by  the  code. 
Brown  v.  Martin,  25  Cal.  82;  McFaul 
V,  Pfankuch,  98  Cal.  400;  Reynolds  v. 
Hosmer,  45  Cal.  616;  Ward  v.  Clay, 
82  Cal.  502 ;  Kelly  v.  Murphy,  70  Cal. 
560;  Blasingame  v.  Home  Ins.  Co., 
75  Cal.  633;  Blanc  v.  Klumpke,  29 
Cal.  156;  Heeser  v.  Miller,  77  Cal. 
192. 

And  for  the  same  reason  a  material 
averment  which  is  defectively  stated 
is  not  open  to  a  motion  to  strike  out. 
Swain  v.  Burnette,  76  Cal.  299. 

See  further,  as  to  exclusiveness  of 
the  remedy  by  special  demurrer.  Col- 
ton  V.  Onderdonk,  69  Cal.  155 ;  Ryan 
V.  Jacques,  103  Cal.  280;  Merritt  v, 
Glidden,  39  Cal.  559;  Himmelmann  v. 
Spanagel,  39  Cal.  401 ;  Otero  v.  Bul- 
lard,  3  Cal.  188. 

Causes  of  Action  Not  Separately 
Stated. — In  City  Carpet  Beating,  etc.. 
Works  V,  Jones,  102  Cal.  506,  it  was 
held  that  where  two  causes  of  action 
are  not  separately  stated,  the  remedy 
is  not  by  a  demurrer  but  by  a  motion 
to  make  the  pleading  more  definite 
and  certain  by  separating  and  dis- 
tinctly stating  the  different  causes; 
and  that  the  ground  of  demurrer  spec- 
ified in  the  Code  Civ.  Pro.,  ^  430,  viz., 
"that  several  causes  of  action  are  im- 
properly united,"  applies  to  causes  of 
action  which  cannot  be  embraced  in 
the  same  action,  though  separately 
stated,  and  not  to  causes  of  action 
which  may  properly  be  joined  in  the 
same  action  under  the  Code  Civ.  Pro., 
}  427,  but  which  are  not  separately 


stated  as  required  by  the  last-named 
section. 

Alternative  Averments. — In  Jami- 
son V.  King,  50  Cal.  132,  the  material 
averments  in  the  complaint  were  in 
the  alternative,  and  the  decision  of  the 
trial  court  overruling  a  demurrer 
which  specially  pointed  out  the  defect 
was  reversed  on  appeal. 

In  Colorado,  in  addition  to  the  sec- 
tion above  noted  relating  to  demurrers 
to  complaints,  the  code  also  provides 
in  section  60  that  **  when  any  pleading 
is  too  general  in  its  terms  to  be  readily 
understood  the  court  may,  on  motion, 
require  the  same  to  be  made  more  spe- 
cific and  certain."  In  Manning  v. 
Haas,  5  Colo.  37,  it  was  held  that  an 
objection  for  uncertainty  in  the  com- 
plaint is  properly  raised  by  demurrer. 
But  it  seems  that  the  remedies  by  de- 
murrer and  by  motion  to  make  more 
specific  are  concurrent.  Orman  v. 
Mannix,  17  Colo.  564,  holding  that  if 
the  objection  is  not  taken  in  either 
mode,  it  will  not  be  considered  on  ap- 
peal. As  to  the  last  point,  see  also 
Kimball  v.  Lyon,  19  Colo.  266. 

In  Nevada  a  defendant  v»ho  demurs 
to  a  complaint  on  the  ground  of  uncer- 
tainty waives  his  right  to  rely  upon  the 
demurrer  by  answering  after  it  is  over- 
ruled.    Lonkey  v.  Wells,  16  Nev.  271. 

When  an  answer  is  put  in  and  is 
defective  only  in  form,  the  plaintiff 
should  demur  and  not  move  for  judg- 
ment on  the  pleadings.  Gallagher  v. 
Dunlap,  2  Nev.  326. 

In  Georgia  want  of  certainty  or  defi- 
niteness  in  setting  forth  a  defense  does 
not  vitiate  a  pleading  unless  it  is  pointed 
out  by  special  demurrer.  Printup  v. 
Rome  Land  Co.,  90  Ga.  180,  holding 
that  it  was  error  to  strike  out  a  plea  on 
that  ground.  James  v.  Atlanta  St.  R. 
Co.,  90  Ga.  695. 

In  Alabama  it  seems  that  a  complaint 
is  demurrable  for  ambiguity  and  un- 
certainty. Highland  Avenue,  etc.,  R. 
Co.  v.  Dusenberry,  94  Ala.  413. 

2.  Wilhoit  v.  Cunningham,  87  Cal. 
453;  Kraner  f.  Halsey,  82  Cal.  209. 

Th         * 
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Bequiaitee  of  Demurrer. — The. demurrer  must  specially  point  out  the 
particular  matter  constituting  the  ambiguity  or  uncertainty,  or 
in  what  respect  the  pleading  is  unintelligible,  as  the  case  may  be ;. 
a  general  demurrer  on  either  ground  will  be  disregarded.*  And 
where  certain  defects  are  specially  set  forth  in  the  demurrer, 
other  objections  of  a  similar  kind  which  are  not  so  presented 
will  not  be  considered.* 

b.  Motion  to  Make  More  Definite  a^d  Certain— (i) 
Scope  of  the  Remedy. — Most  of  the  codes  provide  substantially 
that  when  the  allegations  of  a  pleading  are  so  indefinite  and 
uncertain  that  the  precise  nature  of  the  charge  or  defense  is  not 
apparent,  the  court  may  require  the  pleading  to  be  made  definite 
and  certain  by  amendment.  This  remedy  is  a  substitute  for  a 
special  demurrer,  which  formerly  discharged  the  same  office,* 
and  is  generally  available  for  the  correction  of  all  the  forms  of 
ambiguity,  indefiniteness,  uncertainty,  etc.,  in  pleadings,  that 
have  been  discussed  in  preceding  parts  of  this  article.*  It  is 
applicable  where  the  complaint  fails  to  comply  with  a  statutory 
provision  requiring  distinct  causes  of  action  to  be  stated  sepa- 
rately.*   And  a  petition  to  set  aside  a  judgment  by  default  is 


the  ground  that  it  is  ambiguous,  unin- 
telligible, and  uncertain,  for  the  reason 
that  it  does  not  contain  a  sufHcient  de- 
scription of  the  property  sued  fori  does 
not  raise  the  question  of  uncertainty  as 
to  the  description  if  the  complaint 
is  not  ambiguous  or  unintelligible. 
Greenebaum  v.  Taylor,  102  Cal.  624. 

1.  DeMartin  v,  Albert,  68  Cal.  277 ; 
Yolo  County  v.  Sacramento,  36  Cal. 
193 ;  Lorenzana  v.  Camarillo,  45  Cal. 
125;  Blanc  V,  Klumpke,  29  Cal.  156. 

2.  Gale  v,  Tuolumne  County  Water 
Co.,  44  Cal.  43 ;  Moyle  v.  Landers,  83 
Cal.  579;  Phelps  v,  Owens,  11  Cal.  22; 
Mendocino  County  v,  Morris,  32  Cal. 

Waiver  of  Demuzrer. — Where  only  one 
of  four  demurrers  specified  inconsist- 
ency as  a  ground  of  demurrer,  and  that 
demurrer  was  not  argued  in  the  appel- 
late court,  it  was  held  that  the  demurrer 
was  waived.  Churchill  v,  Lauer,  84 
Cal.  233. 

8.  Kellogg  V.  Baker,  15  Abb.  Pr. 
<N.  Y.  Super.  Ct.)  286;  Nischke  v. 
Wirth,  66  Wis.  319.  See  jw/ra,  IX. 
I.  b.  Special  Demurrer, 

4  Motion  to  Strike  Out. — Allegations 
merely  irrelevant  or  redundant  are 
not  open  to  a  motion  to  make  more 
specific,  but  objection  must  be  taken 
by  a  motion  to  strike  out.  Goodman 
V.  Robb,  41  Hun  (N.  Y.)  605.  See 
also    Gerard   v.   ]ones,   78   Ind.  378; 


Spensley  v.  Janesville  Cotton  Mfg. 
Co.,  62  Wis.  549. 

In  Starbuck  v,  Dunklee,  10  Minn. 
168,  a  denial  of  each  and  every  allega- 
tion of  the  complaint,  except  such  as 
the  court  should  construe  to  be  ad- 
mitted in  the  foregoing  part  of  the 
answer,  was  struck  out  on  motion,  as 
both  indefinite  and  uncertain. 

In  Whelan  v.  Sibley  County,  28 
Minn.  80,  it  was  said  that  **  the  objec- 
tion that  a  pleading  is  indefinite  or 
uncertain,  for  the  purpose  of  a  motion 
to  strike  out,  can  be  made  only  when 
the  allegations  are  so  confused  that 
what  facts  are  intended  to  be  charged 
is  not  apparent,  or  it  is  not  apparent 
upon  what*  facts  alleged  the  party- 
relies  to  sustain  the  action  or  defense.*' 
See  also  Printup  v.  Rome  Land  Co., 
90  Ga.  180. 

"A  motion  to  strike  out  «  *  «  must 
be  directed  to  an  entire  pleading,  or  a 
whole  count  or  division.  Matter  ap- 
pearing to  be  scandalous  would  form 
an  exception  to  the  rule."  Gause  v. 
Knapp,  I  McCrary  (U.  S.)  75. 

Notice  of  Motion, — ^A  motion  to 
strike  out  can  regularly  be  made  only 
upon  notice.  Jackins  v.  Dickinson,  39 
S.  Car.  436. 

5.  Chamberlain  v,  Mensing,  51  Fed. 
Rep.  669;  Riemer  v,  Johnke,  37  Wis. 
258;  City  Carpet  Beating,  etc..  Works 
V,  Jones,  102  Cal.  506.     See  also  Hol- 
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open  to  a  motion  to  make  more  definite  and  certain.^ 

But  the  defect  to  be  corrected  on  such  a  motion  is  only  such 
as  appears  on  the  face  of  the  pleading  itself,*  and  it  is  not  the 
province  of  the  court  to  compel  the  allegation  of  the  specific  facts 
which  lead  to  the  general  conclusions  alleged  in  the  pleading, 
where  a  bill  of  particulars  will  serve  the  purpose.*  Nor  can  a 
party  be  required  to  state  the  evidence  upon  which  he  relies  to 
prove  the  facts  alleged  in  his  pleading.*     The  court  will  not 


land  V.  Kemp,  37  S.  Car.  623 ;  Latimer 
V.  Sullivan,  30  S.  Car.  11 1 ;  Forsyth  v. 
Edminston,  11  How.  Pr.  (N.  Y.  Su- 
per. Ct.)  408;  Bass  V.  Comstock,  38 
N.  Y.  ai,  56  How.  Pr.  (N.  Y.)  382; 
Commercial  Bank  v.  Pfeiffer,  108  N. 
Y.242;  Blake  t/.  Barnes  (Supreme  Ct.), 
30  N.  Y.  St.  Rep.  299;  Kerr  v.  Hays, 
35  N.  Y.  331.  See  also  Clark  v,  Far- 
iej,  3  Duer  (N.  Y.)  645. 

1.  Wheeler  r.  Moore,  10  Wash.  309. 

2.  Bowers  v.  Schuler,  54  Minn.  99; 
Lee  V,  Minneapolis,  etc.,  R.  Co.,  34 
Minn.  235 ;  Todd  v.  Minneapolis,  etc., 
R.  Co.,  37  Minn.  358 ;  Brown  v.  South- 
em  Michigan  R.  Co.,  6  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  237. 

DMorlptlon  of  Land. — Hence,  where 
the  uncertainty  in  the  description  of  a 
tract  of  land,  in  a  complaint  in  eject- 
ment, did  not  appear  on  the  face  of 
the  complaint,  but  was  only  brought 
to  view  l>y  the  facts  disclosed  on  the 
trial,  the  defendant  was  not  required 
to  take  the  objection  by  motion  to 
make  the  complaint  more  definite  and 
certain,  but  it  was  proper  to  nonsuit 
the  plaintiff  on  the  trial.  Orton  v. 
Noonan,  18  Wis.  447. 

Brldence  dehon  the  Beeord. — But  in 
Colter  V.  Greenhagen,  3  Minn,  126, 
where  a  defendant  pleaded  an  agree- 
ment and  part  payment  in  accordance 
therewith  as  a  defense,  and  a  motion 
to  make  the  answer  more  definite  and 
certain  in  respect  of  time  was  granted, 
the  court  said :  '*  I  apprehend  that  the 
moving  party  may  produce  proof  out- 
side of  the  pleading  itself  to  satisfy 
the  court  that  the  allegations  are  in- 
tended to  evade  a  direct  averment, 
which  the  pleader  cannot  in  conscience 
make;  and  that  the  court  may  con- 
sider the  nature  of  the  allegations 
themselves,  and  the  relations  which 
the  pleader  sustained  to  the  subject- 
matter  ol  them,  as  well  as  the  words 
in  which  they  are  couched,  to  deter- 
mine the  propriety  of  compelling 
more  certainty  and  precision  in  their 
expression." 


8.  Loewenthal  v.  Philadelphia  Rub- 
ber Works  (Supreme  Ct.),  18  N.  Y. 
Supp.  523 ;  Whitner  v.  Perhacs,  25  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  130; 
Clegg  V.  American  Newspaper  Union, 
7  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
59;  Jackman  v.  Lord,  56  Hun  (N.  Y.) 
192;  Sloman  v.  Schmidt,  8  Abb.  Pr. 
(N.  Y.  C.  PI.)  5;  Langdon  v.  New 
York,  etc.,  R.  Co.  (Supreme  Ct.),  39 
N.  Y.  St.  Rep.  471 ;  Barney  v.  Hart- 
ford, 73  Wis.  95,  where  the  denial  of 
a  motion  to  make  a  complaint  more 
definite  and  certain  as  to  the  nature 
and  amount  of  damages  claimed,  was 
affirmed  on  appeal,  but  without  preju- 
dice to  the  right  to  ask  for  a  bill  of 
particulars.  See  also  Renton  v.  St. 
Louis,  I  Wash.  Ter.  215;  McCrearyv. 
Taylor,  38  Ark.  393. 

4.  Plunkett  v.  Minneapolis,  etc.,  R. 
Co.,  79  Wis.  222 ;  Herklotz  v.  Chase, 
32  Fed.  Rep.  433 ;  Johnson  v.  Willcox 
&  Gibbs  Sewing-Mach.  Co.,  25  Fed. 
Rep.  373 ;  Hagood  v.  Blythe,  38  Fed. 
Rep.  76;  Jackman  v.  Lord,  56  Hun  (N. 
Y.)  192;  Bowers  v,  Schuler,  54  Minn. 
99;  Lee  V.  Minneapolis,  etc.,  R.  Co., 
34  Minn.  225;  Hewitt  v.  Brown,  21 
Minn.  163. 

In  Todd  V,  Minneapolis,  etc.,  R.  Co., 
37  Minn.  358,  where  it  was  held  that  a 
motion  to  make  the  complaint  more 
definite  and  certain  was  properly  de- 
nied, the  court  said :  "The  uncertainty 
or  indefiniteness  complained  of  is  not 
as  to  what  the  complaint  alleges,  but 
as  to  what  particular  evidence  the  plain- 
tiffs may  produce  to  support  it.  The 
allegations  as  to  the  acts  of  the  defend- 
ant railway  constituting  plaintiffs'  cause 
of  action  are  not  claimed  to  be  either 
uncertain  or  indefinite,  but  what  de- 
fendant asks  is  that  the  plaintiffs  be  re- 
quired to  plead  the  names  of  the  par- 
ticular officers  or  agents  claimed  to  have 
done  or  committed  these  acts,  so  that  it 
may  be  advised  in  advance  what  partic- 
ular witnesses  it  will  probably  need  to 
rebut  the  evidence  of  the  plaintiffs.  To 
require  this  would  be  unprecedented, 
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compel  a  party  to  amend  his  pleading  for  the  mere  purpose  of 
enabling  his  adversary  to  demur.^ 

(2)  Exclusiveness  of  the  Remedy. — The  sufficiency  of  pleadings 
under  the  code  as  to  certainty,  precision,  definiteness,  consist- 
ency, and  the  like,  where  the  defect  does  not  amount  to  such  an 
absolute  omission  of  fact  as  to  constitute  no  ground  of  action  or 
defense,  must  be  tested  by  motion  under  the  code  provision  above 
mentioned,*  and  can  afford  no  ground  for  demurrer.*     Nor  can 


and  subyersive  of  the  most  familiar 
and  well-established  rules  of  pleading.** 
See  also  McDuffie  v.  Bentley,  27  Neb. 
380. 

1.  Johnson  v.  Willcox  &  Gibbs  Sew- 
ing Mach.  Co.,  25  Fed.  Rep.  373, 
where  the  defendant  sought  to  compel 
the  plaintiff  to  set  out  in  hose  verba 
in  his  complaint  a  written  agreement 
which  was  referred  to  therein  with 
sufficient  clearness,  the  defendant  stat- 
ing that  if  it  w^ere  set  out  as  desired 
the  complaint  would  be  held  bad  on 
demurrer  for  want  of  necessary  parties. 

a.  Supra,  IX.  2.  b.  (i)  Scope  of  the 
Remedy.  See  also  the  cases  cited  in 
the  following  notes,  and  infra^  IX.  3.  ^. 
Waiver  by  Proceeding-^  etc, 

8.  Arkansas.  —  Busn  v.  Cella,  52 
Ark.  378;  Fordyce  t'.  Merrill,  49  Ark. 
277;  Cairo,  etc.,  R.  Co.  v.  Parks,  32 
Ark.  131 ;  Bushey  v.  Reynolds,  31  Ark. 
657 ;  Ball  V,  Fulton  County,  31   Ark. 

379- 

Indiana. — Cleveland,  etc.,  R.  Co. 
V.  Wynant,  119  Ind.  539;  Clauser  v. 
Jones,  100  Ind.  123;  Thomson  v.  Madi- 
son Bldg.,  etc.,  Assoc,  103  Ind.  279; 
McCoy  V.  Trucks,  121  Ind.  292;  Cot- 
trell  v.  Cottrell,  126  Ind.  181;  Cope- 
land  V.  State,  126  Ind.  51;  Watt  v. 
Pittman,  125  Ind.  168;  Leary  v.  Moran, 
106  Ind.  560;  Lewis r.  Edwards,  44 Ind. 
333 ;  Lane  v.  Miller,  27  Ind.  534;  Sluj- 
ter  v.  Union  Cent.  L.  Ins.  Co.,  3  Ind. 
App.  312;  Starkey  v.  Starkey,  136  Ind. 
349;  Williamson  v.  Yingling,  93  Ind. 
42;  Pittsburgh,  etc.,  R.  Co.  v.  Kitley, 
118  Ind.  152;  Hindman  v.  Timme,  8 
Ind.  App.  416;  Wright  %k  Williams, 
83  Ind.  421 ;  Ratliff  V.  Stretch,  117  Ind. 
526;  Sheeks  v.  Erwin,  130  Ind.  31; 
Evansville,  etc.,  R.  Co.  v.  Maddux, 
134  Ind.  571 ;  Pittsburgh,  etc.,  R.  Co.  v. 
Hixon,  no  Ind.  225;  Cincinnati,  etc., 
R.  Co.  v.  Gaines,  104  Ind.  526;  Snow- 
den  V.  Wilas,  19  Ind.  10;  Shappendocia 
V.  Spencer,  73  Ind.  128 ;  Betts  v.  Quick, 
114  Ind.  165;  Evansville  v.  Worthing- 
ton,  97  Ind.  282 ;  Hampson  v.  Fall,  64 
Ind.  382;  French  v.  Howard,  14  Ind. 


455  '1  Hyatt  v.  Mattingly,  68  Ind.  271 ; 
Ripley  County  V.  Hill,  115  Ind.  316; 
Ohio,  etc.,  R.  Co.  v.  Walker,  113  Ind. 
196;  Ford  v.  Griffin,  100  Ind.  85; 
Thomas  v.  Merry,  113  Ind.  83;  De 
Hart  V.  Etnire,  121  Ind.  242;  Graham 
v.  Martin,  64  Ind.  567 ;  Dale  v.  Thomas, 
67  Ind.  570;  American  Wire  Nail  Co. 
V.  Connelly,  8  Ind.  App.  398. 

Iowa. — Davis  v.  Bonar,  15  Iowa  171 ; 
Byington  v.  Woods,  13  Iowa  17 ;  By- 
ington  v.  Robertson,  17  Iowa  562. 

Kansas. — Stringfellow  v.  Alderson, 
12  Kan.  ii2;McPher8oni'.King8baker, 
22  Kan.  646;  Myer  v.  Moon,  45  Kan. 
580;  Crowther  v.  Elliott,  7  Kan.  235. 

Kentucky. — Posey  v.  Green,  78  Ky. 
162. 

Missouri.  —  See  Lingenfelter  v. 
Phcenix  Ins.  Co.,  19  Mo.  App.  252. 

Nebraska. — Tessier  i\  Reed,  17  Neb. 
105;  Forbes  v.  Petty,  37  Neb.  899; 
Deaver  v.  Bennett,  29  Neb.  812. 

New  Tork. — Chesbrough  v.  New 
York,  etc.,  R.  Co.,  26  Barb.  (N.  Y.) 
9;  Cheney  v.  Fisk,  22  How.  Pr.  (N. 
Y.  Supreme  Ct.)  236;  Roeder  v. 
Ormsby,  13  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  335;  Sere  v.  Coit,  5  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)48i ;  Shoe,  etc.,  Bank 
V.  Thompson,  18  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  413;  Olery  v.  Brown,  51 
How.  Pr.  (N.  Y.  Supreme  Ct.)  92; 
Hewit  V.  Mason,  24  How.  Pr.  (N.  Y. 
Supreme  Ct.)  366;  Laney  v.  Laney 
(Supreme  Ct.),  33  N.  Y.  St.  Rep.  673; 
Martin  v.  Kanouse,  2  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)327;  Welles  v.  Webster, 
9  How.  Pr.  (N.  Y.  Supreme  Ct.)  251. 
See  Hall  v.  McKechnie,  22  Barb.  (N. 
Y.)  245;  Van  Tassel  v.  Beecher,  8 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  26. 

Nortk  Carolina. — Stokes  v.  Taylor, 
lOjN.  Car.  394;  Smith  r.  Summerneld, 
108  N.  Car.  284.  Compare  Halstead 
V.  Mullen,  93  N.  Car.  252 ;  Johnson  v. 
Finch,  93  N.  Car.  205 ;  Moore  v.  Hobbs, 
79  N.  Car.  535. 

OAiV>.— School  Section  16  v.  Odlin,8 
Ohio  St.  293. 

Oregon.— Qonxoy  v.  Oregon  Constr. 


276 


Volume  VI. 


Olgeetioii 


iteneM.   DEFINITENESS. 


TFnd«r  Ck>de  PrMtio*. 


such  defects  be  taken  advantage  of  on  motion  for  judgment  upon 
the  pleadings,^  or  on  motion  to  dismiss,*  or  by  objection  on  the 
trial  to   testimony  in  support  of   the  defective  allegations,*  or 


Co.,  33  Fed.  Rep.  71,  a  case  governed 
bj  the  practice  in  Oregon. 

SoHtk  Carolina. — Chapman  v,  Char- 
leston, 28  S.  Car.  373;  Latimer  t;.  Sulli- 
van, 30  S.  Car.  Ill;  Crocker  v.  Collins, 
37  S.  Car.  327;  Holland  v,  Kemp, 
27  S.  Car.  623;  Burr  v.  Brantley,  40 
S.  Car.  538;  Jackins  v,  Dickinson,  39 
S.  Car.  436. 

South  Dakota, ^BustSL  v,  Wardall,  3 
S.  Dak.  141. 

Washin^rton. — Renton  v.  St.  Louis, 
I  Wash.  Ter.  215. 

Wisconsin.  —  Morse  v.  Gilman,  16 
Wis.  504;  Riemer  v.  Johnke,  37  Wis. 
258 ;  Kalckhoff  v.  Zoehrlaut,  40  Wis. 
427 ;  Schweickhart  v.  Stuewe,  71  Wis. 
I ;  Flanders  v.  McVickar,  7  Wis.  372; 
Grannis  v.  Hooker,  29  Wis.  65 ;  Young 
V.  Ljnch,  66  Wis.  514. 

United  States.  —  Chamberlain  v. 
Mensing,  51  Fed.  Rep.  669. 

Tlia  Sole  Ezponnded. —  **A  pleading 
16  never  subject  to  a  demurrer  for  the 
want  of  sufficient  facts  if  it  contains 
facts  sufficient  to  constitute  a  cause  of 
action  for  any  sum,  however  small,  or 
defense  to  any  portion  of  the  cause  of 
action,  where  it  is  not  pleaded  in  bar 
of  the  entire  action."  Lewis  v.  Ed- 
wards, 44  Ind.  333. 

Under  the  codes,  "  it  is  said  to  be  a 
general  rule  that  a  complaint  to  be 
overthrown  by  a  demurrer  or  objection 
to  evidence  must  be  wholly  insuffi- 
cient. If  in  any  portion  of  it,  or  to  any 
extent,  it  presents  facts  sufficient  to 
constitute  a  cause  of  action,  or  if  a  good 
cause  of  action  can  be  gathered  from  it, 
it  will  stand,  however  inartificially 
these  facts  may  be  presented,  or  how- 
ever defective,  uncertain,  or  redundant 
may  be  the  mode  of  their  statement. 
Contrary  to  the  common-law  rule, 
every  reasonable  intendment  and  pre- 
sumption is  to  he  made  in  favor  of  the 
pleading,  and  it  will  not  be  set  aside  on 
demurrer  unless  it  be  so  fatally  defect- 
ive that,  taking  all  the  facts  to  be  ad- 
mitted, the  court  can  say  they  furnish 
no  cause  of  action  whatever."  Morse 
V.  Gilman,  16  Wis.  504. 

VagnenesB  In  BUI  of  Pamoulan. — It  is 
not  a  ground  for  demurrer  to  a  decla- 
ration, that  the  bill  of  particulars  is  too 
vague  or  indefinite.  Such  a  defect  can 
be  taken  advantage  of  by  excluding  the 


plaintifiTs  evidence  when  offered  to  sup- 
port the  bill.  Abell  v.  Penn  Mut.  L. 
Ins.  Co.,  18  W.  Va.  400. 

Uncertain^  Amovntliig  to  Easontlal 
Omiisloii. — If  a  pleading  be  so  uncer- 
tain as  not  to  state  intelligibly  a  sub- 
stantially good  cause  of  action  or  de- 
fense, it  will  be  subject  to  general 
demurrer  for  not  stating  facts  suffi- 
cient to  constitute  a  cause  of  action  or 
defense.  Lewis  v.  Edwards,  ^  Ind. 
333 ;  Connersville  v.  Connersville  Hy- 
draulic Co.,  86  Ind.  235;  Wheeler  v. 
Thayer,  121  Ind.  64;  Snowden  v. 
Wilas,  19  Ind.  10;  Chicago,  etc.,  R. 
Co.  V.  Shepherd,  39  Neb.  523 ;  Giroux 
Amalgamator  Co.  v.  White,  21  Ore- 
gon 435;  Highland  Avenue  R.  Co.  v. 
Dusenberry,  94  Ala.  413.  See  also 
Roberts  v.  Lovell,  38  Wis.  211. 

**  It  has  been  held  that  where  there 
is  no  specific  statement  of  the  claim  in 
the  body  of  the  pleading,  and  a  bill 
of  particulars  is  necessary  to  apprise 
the  adverse  party  of  the  nature  of  the 
claim  alleged  against  him,  a  bill  of  par- 
ticulars must  be  filed,  or  the  pleading 
will  be  bad  on  demurrer.  Wolf  v. 
Schofield,  38  Ind.  175."  Connersville  v. 
Connersville  Hydraulic  Co.,  86  Ind. 235. 

1.  Malone  v.  Minnesota  Stone  Co., 
36  Minn.  325;  Benham  v.  Smith,  53 
Kan.  495. 

a.  Schmidt  v.  Garfield  Nat.  Bank, 
64  Hun  (N.  Y.)  298;  James  v.  Atlanta 
St.  R.  Co.,  90  Ga.  695. 

8.  Freeksen  v.  Turner,  19  Oregon 
106;  Hurst  V.  Ash  Grove,  96  Mo.  168; 
Sayer  v.  Devore,  99  Mo.  437 ;  Weaver 
V.  Harlan,  48  Mo.  App.  319;  Kansas 
City  Tile,  etc.,  Co.  v.  Neiswanger,  50 
Mo.  App.  389;  Ready  v.  Sommer,  37 
Wis. '265;  Learmonth  v.  Veeder,  11 
Wis.138;  Seeley  v.  Engell,  13N.Y.  544, 
a  case  tried  before  a  referee ;  Currie  v. 
Cowles,  6  Bosw.  (N.  Y.)  453;  Spies 
V.  Roberts,  50  N.  Y.  Super.  Ct.  301; 
Armstrong  v.  Danahy,  75  Hun  (N.Y.) 
405;  Schluter  v.  Bowery  Sav.  Bank, 
117  N.Y.  125;  Hewitt  v.  Brown,  21 
Minn.  163;  Ball  v.  Fulton  County, 
31  Ark.  379;  Forbes  v.  Petty,  37  Neb. 
899;  Stokes  V.  Taylor,  104  N.  Car. 
394.  See  also  Paris,  etc.,  R.  Co.  v, 
Greiner,  84  Tex.  443 ;  Brown  v.  Rich- 
ardson, 20  N.  Y.  472. 

Indefinite  Allegation  of  lujtiry. — In  De- 
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on  motion  in  arrest  of  judgment,*  or  on  motion  to  set  aside 
judgment  by  default,*  or  on  motion  for  a  new  trial.* 

(3)  Federal  Follows  State  Practice, — The  federal  courts  will 
follow  the  practice  of  the  courts  in  the  state  where  they  sit 
in  respect  of  the  propriety  or  necessity  of  motions  to  make 
pleadings  more  definite  and  certain.* 

(4)  At  What  Stage  of  Proceedings, — The  time  within  which  a 
motion  to  make  more  definite  and  certain  shall  be  made  is  not 
definitely  fixed  by  the  codes,  nor  usually  by  rules  of   court,* 


lie  V.  Chicago,  etc.,  R.  Co.,  51  Wis. 
400,  quoted  -with  approval  in  Ohio, 
etc.,  R.  Co.  V,  Hecht,  115  Ind.  443, 
the  court  said  :  **  It  is  not  claimed  on 
the  part  of  the  appellant  that  the  com- 
plaint does  not  statue  a  cause  of  action. 
If  the  allegjations  of  injury  are  suffi- 
cient to  entitle  the  plaintiff  to  recover 
anything  more  than  nominal  damages, 
then  it  seems  to  us  very  clear  that  he  is 
entitled  to  recover  such  damages  as  he 
actually  sustained  by  reason  of  all  the 
injuries  to  his  person  resulting  from 
the  accident,  and  that,  in  order  to  en- 
able the  jury  to  estimate  his  damages, 
he  must  be  permitted  to  show  what 
those  injuries  in  fact  were.  We  think 
that  in  cases  of  this  kind,  if  the  de- 
fendant does  not  desire  to  have  the 
plaintiff  make  his  allegations  as  to  the 
nature  of  his  injuries  more  definite 
and  certain,  and  does  not  ask  to  have 
it  done  by  a  proper  motion  for  that 
purpose,  he  must  come  prepared  to 
meet  any  proof  which  the  plaintiff 
may  offer  which  shows,  or  tends  to 
show,  the  real  nature  of  the  injuries 
which  were  the  direct  result  of  the 
accident." 

Where  Pleading  Radically  Defeottre. — 
A  complaint  in  an  action  for  slander, 
which  does  not  aver  that  the  defendant 
spoke  the  alleged  slanderous  words, 
fails  to  state  a  cause  of  action,  and 
where  a  complaint  alleged  that  the 
plaintiffs  were  husband  and  wife  on  a 
certain  day  "when  the  slanderous 
words  hereinafter  mentioned  were 
spoken  by  the  defendant,"  and  then 
proceeded  to  charge  that  certain  slan- 
derous words  were  spoken  on  that  day 
of  and  concerning  the  plaintiff's  wife, 
but  failed  to  state  directly  and  posi- 
tively by  whom  they  were  spoken,  it 
was  held  that  there  was  no  error  in 
rejecting  all  evidence  offered  by  the 
plaintiff.  Roberts  v,  Lovell,  38  Wis. 
211.  See  also  the  same  principle  ap- 
plied in  Hazard  Powder  Co.  v,  Volger, 
3  Wyoming  189. 


Where  the  justification  in  an  answer 
to  a  complaint  for  slander  is  not  as 
broad  as  the  charge  made,  it  is  not  in- 
cumbent upon  the  plaintiff  to  move  to 
make  the  answer  more  definite  and  cer- 
tain, but  he  may  object  at  the  trial  to 
the  reception  of  any  evidence  not 
authorized  by  the  answer.  Lanpher 
V,  Clark,  77  Hun  (N.  Y.)  506. 

1.  Mcllroy  v,  Adams,  32  Ark.  315. 

a.  Busta  V,  Wardall,  3  S.  Dak.  141. 

8.  Dorchester  First  Nat.  Bank  v. 
Smith,  36  Neb.  199. 

4.  Chamberlain  r.  Mensing,  51  Fed. 
Rep.  669:  Conroy  v.  Oregon  Constr. 
Co.,  23  Fed.  Rep.  71.  See  also  United 
States  Rev.  Stat.,  §914;  Herklotz  v. 
Chase,  32  Fed.  Rep.  433;  Johnson  v, 
Willcox  &  Gibbs  Sewing  Mach.  Co., 
25  Fed.  Rep.  373 ;  Hagood  v.  BIythe, 
38  Fed.  Rep.  76. 

6.  In  New  York,  General  Rule  22  of 
the  Supreme  Court  provides  that  the 
motion  **  must  be  noticed  before  de- 
murring or  answering  the  pleadiilg, 
and  within  twenty  days  from  the  serv- 
ice thereof."  Where  the  plaintiff's  at- 
torney obtained  an  order  granting  him 
**  twenty  days  further  and  additional 
time  to  plead  or  otherwise  move  in 
respect  to  "  the  defendant's  answer,  it 
was  held  that  he  might  move  at  any 
time  before  the  expiration  of  the  twenty 
days  extension.  Hammond  v.  Earle,  5 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct. )  105. 

But  in  Brooks  v.  Hanchett,  36  Hun 
(N.  Y.)  70,  where  the  defendant  pro- 
cured extensions  of  tirpe  to  answer  or 
demur  both  by  stipulation  of  the  plain- 
tiff and  by  an  order  of  court,  neither  of 
which  reserved  the  right  to  move  to 
correct  the  complaint,  it  was  held  that 
he  had  waived  all  objections  to  the 
complaint,  and  that  his  subsequent 
motion  to  make  more  definite  and  cer- 
tain was  barred. 

Where  an  amended  complaint  Is 
served  by  leave  of  the  court  the  time 
within  which  the  plaintiff  may  move 
to  make  more  definite  and  certain  the 
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but  it  has  been  held  that  the  motion  may  be  made  at  any  time 
before  the  period  for  answering  has  expired,^  and,  on  the  other 
hand,  that  it  cannot  be  made  after  demurrer,*  or  answer,^  or 
upon  the  trial  * 

A  Motion  Made  out  of  Time  may  be  stricken  from  the  files  upon 
application  of  the  adverse  party.^ 

(5)  Form  of  Motion, — The  motion  must  point  out  the  defects 
in  the  pleading  assailed,  and  show  in  what  respect  it  ought  to 
be  made  more  definite  and  certain,*  and  unless  the  motion 
can  be  allowed  in  the  exact  form  presented  to  the  court  it  will 
be  denied.'' 

(6)  Notice  of  Motion, — The  motion  can  only  be  made  upon 
notice.* 

(7)  Order  Granting  Motion^  and  Effect  of  Noncompliance  There^ 
with, — The  order  granting  the  motion  should  direct  in  what  par- 
ticular the  defective  pleading  is  to  be  amended,®  and  upon  failure 
to  comply  therewith  the  pleading  may  be  stricken  from  the  files,^^ 


new  answer  runs  from  the  time  of  filing 
the  same.  Walker  v.  Granite  Bank,  i 
Abb.  Pr.N.  S.  (N.Y.  Supreme  Ct.)  406. 

If  a  motion  not  made  within  the  time 
prescribed  by  the  rule  is  granted,  no 
costs  will  be  given.  Simmons  v,  Sim- 
mons, 31  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  469. 

1.  Young  V,  Lynch,  66  Wis.  514, 
holding  that  if  the  time  to  answer  has 
been  extended  by  stipulation  the  de- 
fendant has  a  right  to  make  the  mo- 
tion within  the  time  so  extended,  and 
that  an  objection  that  the  motion  was 
not  made  in  time  must  be  presented  in 
the  trial  court  or  it  will  not  be  enter- 
tained on  appeal  from  a  ruling  upon 
the  merits  of  the  motion. 

3.  Fritz  V,  Grosnicklaus,  20  Neb. 
413;  Smith  V.  Summerfield,  108  N. 
Car.  284;  Sere  v,  Coit,  5  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  481 ;  De Carrillo 
V.  Carrillo,  53  Hun  (N.  Y.)  359. 

In  Wolfe  V,  Wilsey,  2  Ind.  App.  549, 
a  motion  made  after  demurrer  over- 
ruled was  denied  upon  the  merits  with- 
out questioning  the  propriety  of  the 
motion  at  that  stage  of  the  cause. 

8.  German  Nat.  Bank  v,  Leonard, 
40  Neb.  676;  Pugh  V.  White,  78  Ky. 
210;  Smith  V,  Summerfield,  108  N. 
Car.  284.  See  also  infra^  IX.  3.  b. 
Waiver  by  Proceeding  in  the  Cause. 

4.  Nischke  v.  Wirth,  66  Wis.  319; 
Stokes  V,  Taylor,  104  N.  Car.  394.  It 
comes  too  late  after  the  case  is  called 
for  trial.  St.  Louis,  etc.,  R.  Co.  v. 
Snavele^,  47  Kan.  637. 

5.  Fritz  v. Grosnicklaus,  20  Neb.  413. 


6.  Kerr  v,  Reece,  27  Kan.  338; 
Nischke  v.  Wirth,  66  Wis.  319;  Trues- 
dell  V,  Hull,  35  Minn.  468.  See  also 
Kelly  V.  Rogers,  21  Minn.  146;  and 
supra  J  IX.  I.  b.  Special  Demurrer. 

A  motion  to  require  **the  plaintiff 
to  make  the  allegations  in  his  petition 
more  specific  and  certain,"  without 
further  specification  of  defects,  is  too 
general  to  assign  error  upon  after  an 
adverse  ruling.  Fischer  v.  Coons,  26 
Neb.  400. 

7.  McDuffie  V,  Bentley,  27  Neb.  380. 
Thus   if    the    motion    is  addressed 

jointly  to  two  or  more  paragraphs  of 
a  pleading,  it  will  not  be  granted  if 
either  paragraph  is  free  from  the  speci- 
fied defect.  Corns  v,  Clouser,  137  Ind. 
201. 

8.  Jackins  v.  Dickinson,  39  S.  Car. 
436;  Nischke  v.  Wirth,  66  Wis.  319. 

9.  Nischke  v.  Wirth,  66  Wis.  319. 

10.  Cathcart  v.  Peck,  11  Minn.  45; 
Colter  V.  Greenhagen,  3  Minn.  126, 
where  the  court  granted  a  motion  to 
make  the  answer  more  definite  and 
certain,  and  directed  that  it  be  stricken 
out  altogether  if  not  amended,  in 
which  event  the  plaintiff  was  to  take 
judgment  as  for  want  of  an  answer. 
Corbin  v.  George,  2  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  465.  See  also  Kellogg 
V.  Baker,  15  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  286.  But  if,  after  striking  out 
the  uncertain  allegations  in  ananswer, 
other  issues  would  remain  to  be  tried, 
an  order  giving  the  plaintiff  the  right 
to  apply  for  judgment  unless  the 
defendant     amends,      is     erroneous. 
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or  the  court  may  enter  an  order  precluding  evidence  upon  the 
trial  in  support  of  the  defective  allegations.* 

(8)  Review  of  Ruling  on  the  Motion, — A  motion  to  make  more 
definite  and  certain  is  in  a  large  measure  addressed  to  the  discre- 
tion of  the  court,*  and  its  ruling  thereon  will  be  reversed,  if  at 
all,  only  for  an  abuse  of  discretion.^ 

8.  Defects,  How  Cured  or  Waived— tf.  Cured  by  Amendment, 
Answer,  Verdict  or  Findings,  or  Statute  of  Jeofails— py 
Amendment. — Indefiniteness  or  uncertainty  inapleading  is  a  defect 
that  may  readily  be  cured  by  amendment  upon  motion  of  the 
pleader.* 

By  Answer. — Where  the  answer  admits  facts  which  are  defectively 
alleged  in  the  complaint,  or  sets  out  facts  from  which  the  court 
can  see  that  a  sufficient  cause  of  action  appears  in  the  record,  the 
defect  in  the  complaint  is  cured  by  the  answer.^ 


Hughes  V.  Chicago,  etc.,  R.  Co.,  45  N. 
Y.  Super.  Ct.  114. 

Time  Limited  In  Order. — In  Corbin  t>. 
George,  2  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  465,  the  court  entered  an  order, 
on  the  plaintiff's  motion,  that  one  of 
the  defenses  contained  in  the  answer 
be  struck  out  unless  the  defendant 
so  amended  his  answer,  within  twenty 
days  after  service  of  a  copy  of  the 
order  on  his  attorney,  as  to  make  the 
allegations  in  the  defense  more  defi- 
nite and  certain. 

1.  Lynch  v.  Walsh  (City  Ct.),  9  N. 
Y.  St.  Rep.  520. 

a.  Renton  v.  St.  Louis,  i  Wash.  Ten 
215;  Bowers  v.  Schuler,  54  Minn.  99; 
Cathcart  v.  Peck,  11  Minn.  45. 

S.  Cathcart  v.  Peck,  11  Minn.  45; 
McDuffie  V,  Bentley,  27  Neb.  380. 

Direct  Appeal  from  Order. — ^In  most 
cases  the  ruling  is  reviewed  on  appeal 
from  final  judgment,  but  in  Wisconsin 
an  order  denying  a  motion  to  make  a 
complaint  more  definite  and  certain  is 
appealable.  Spensley  v.  Janesville 
Cotton  Mfg.  Co.,  62  Wis.  549;  Barney 
V.  Hartford,  73  Wis.  95;  Cheney  v. 
Chicago,  etc.,  R.  Co., "75  Wis.  223; 
Burnham  v.  Milwaukee,  69  Wis.  379; 
Young  V,  Lynch,  66  Wis.  514.  And 
so  is  an  order  granting  the  motion. 
Nischke  v.  Wirth,  66  Wis.  319,  where 
the  order  was  reversed. 

In  New  York  an  appeal  lies  from 
an  order  denying  a  motion  to  make 
a  pleading  more  definite  and  certain. 
Loewenthal  v,  Philadelphia  Rubber 
Works  (Supreme  Ct.),  18  N.  Y.  Supp. 
523;  Goodman  v,  Robb,  41  Hun  (N. 
Y.)  605;  Langdon  v.  New  York,  etc., 
R.    Co.    (Supreme    Ct.),    39    N.   Y. 


St.  Rep.  471 ;  Arrieta  v.  Morrissey,  i 
Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  439; 
Brinkerhoflf  v.  Perry,  59  How.  Pr.  (N . 
Y.  Supreme  Ct.)  155.  Co»/r«,  Dudley 
V,  Grissler,  37  N.  Y.  Super.  Ct.  412, 
where  the  order  was  reversed. 

In  Hughes  v.  Chicago,  etc.,  R.  Co., 
45  N.  Y.  Super.  Ct.  114,  conceding 
that  an  order  to  make  the  answer  more 
definite  and  certain  was  not  appealable 
as  a  general  rule,  it  was  held  in  that 
instance  that  the  order  deprived  the 
defendant  of  a  substantial  right  and 
was  appealable.  See  Culver  v,  HoIIis- 
ter,  17  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

405- 

Record  on  Appeal. — The  denial  of  a 
motion  to  make  more  definite  and  cer- 
tain will  not  be  reviewed  in  the  appel- 
late court  unless  the  motion,  the  rul- 
ing thereon,  and  exceptions  are  made 
parts  of  the  record  by  a  bill  of  excep- 
tions or  by  order  of  court.  Ripley 
County  V,  Hill,  115  Ind.  316;  Sluyter 
V.  Union  Cent.  L.  Ins.  Co.,  3  Ind. 
App.  312. 

Harmless  Error. — Even  if  an  order 
denying  the  motion  is  erroneous  it  will 
not  be  reversed  where  the  applicant 
was  sufficiently  protected  by  a  stipula- 
tion of  the  adverse  party  which  fur- 
nished the  requisite  certainty.  Van 
Tassell  v.  Beecher,  8  Misc.  Rep.  (N. 
Y.  Super.  Ct.)  26. 

4.  See  article  Amendments,  vol.  i, 
pp.  560, 561 .  Young  V.  Lynch,  66  Wis. 
514 ;  Boston,  etc.,  R.  Co.  v.  Pearson,  128 
Mass.  445;  Trippe  v.  Du  Val,  33  Ark. 
811,  holding  that  an  answer  which  is 
indefinite  and  uncertain  may  be  amend- 
ed after  verdict  to  conform  to  the  proof. 

5.  Johnson  v.  Finch,  93  N.Car.  305; 
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?y  Twdiet  or  Tiiicaiigs. — Where  the  statement  of  a  cause  of  action 
or  defense  is  merely  indefinite  or  uncertain,  the  defect  is  cured  by 
a  general  verdict,^  or  by  the  finding  of  the  court  as  the  trier  of 
the  facts.* 


Dunham  i\  Byrnes,  36  Minn.  106; 
Kellj  V.  Rogers,  21  Minn.  146;  Whitte- 
more  v.  Ware,  loi  Mass.  352;  Pugh 
V.  White,  78  Ky.  210. 

Wtthdrawml  of  Answer. — Such  an  an- 
swer was  held  to  aid  the  complaint  and 
uphold  the  judgment,  although  the 
answer  was  withdrawn  after  the  close 
of  the  testimony,  and  another  contain- 
ing no  admissions  was  filed  in  lieu 
thereof.  Enterprise  Coal  Co.  v.  Lib- 
erty Brewing  Co.,  20  Mo.  App.  16. 

1.  "  When  there  is  any  defect,  im- 
perfection, or  omission  in  any  plead- 
ing, whether  in  substance  or  form, 
which  would  have  been  a  fatal  objec- 
tion upon  demurrer,  if  the  issue  joined 
be  such  as  necessarily  required  on  the 
trial  proof  of  the  facts,  so  defectively 
or  imperfectly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed 
that  either  the  judge  would  direct  the 
jury  to  give,  or  the  jury  would  have 
given,  the  verdict,  such  defect,  imper- 
fection, or  omission  is  cured  by  the 
verdict."  Brown  v,  Harmon,  21  Barb. 
(N.  Y.)  508.  This  is  a  familiar  rule, 
not  only  at  common  law  but  under  the 
codes,  and  the  following  cases  illus- 
trate its  efficacy  in  curing  the  class  of 
defects  discussed  in  this  article. 

California, — People  v.  Rains,  23 
Cal.  128. 

Colorado. — Smith  v.  Bauer,  9  Colo. 
380. 

Connecticut, — Shaw  v.  Waterbury, 
46  Conn.  263;  Lee  v.  Barkhamsted, 
46  Conn.  213 ;  Hendrick  v.  Seeley,  6 
Conn.  179. 

Georgia. — James  v.  Atlanta  St.  R. 
Co.,  90  Ga.  695. 

Illinois. — Moline  Plow  Co.  v.  An- 
derson, 24  111.  App.  364;  Shreffler  v. 
Nadelh offer,  133  111.  536;  Lake  Shore, 
etc.,  R.  Co.  V.  O'Conner,  115  111.  254; 
Kelly  V.  Valentine,  17  111.  App.  87; 
Warren  v.  Harris,  7  111.  307. 

Indiana. — Peters  z>.  Banta,  120  I nd. 
416;  Colchen  T'.  Ninde,  120  Ind.  88; 
E^-ansville,  etc.,  R.  Co.  v.  Willis,  80 
Ind.  225;  Reid  v,  Mitchell,  95  Ind. 
397;  Allen  V,  Shannon,  74  Ind.  164; 
Wells  z'.  Rhodes,  114  Ind.  467;  Hunt- 
ington V.  Mendenhall,  73  Ind.  460; 
Phenix  Ins.  Co.  v.  Wilson,  132  Ind. 
449;  FeJger  v,  Etzell,  75  Ind.  417. 


I&wa. — Hablichtel  v.  Yambert,  75 
Iowa  540;  Crossen  v.  White,  19  Iowa 
109 ;  Rivereau  v.  St.  Ament,  3  Greene 
(Iowa)  118;  Independence  Mills  Co.  v. 
Burlington,  etc.,  R.  Co.,  72  Iowa  535. 

Kentucky.  —  Murphy  v.  Hubble,  2 
Duv.  (Ky.)  247. 

Maine. — Lane  v.  State  Mut.  F.  Ins. 
Co.,  12  Me.  44. 

Massachusetts. — Worster  v.  Canal 
Bridge  Proprietors,  16  Pick.  (Mass.) 
541 ;  Wilson  v.  Coffin,  2  Cush.  (Mass.) 
316. 

Minnesota. — Chesterson  v.  Munson, 
27  Minn.  498. 

Missouri. — Hay  v.  Short,  49  Mo. 
139,  a  case  of  a  defective  answer;  Buck 
V.  People's  St.  R.,  etc.,  Co.,  46  Mo. 
App.  555;  Turner  v.  St.  Louis,  etc., 
R.  Co.,  20  Mo.  App.  632 ;  Enterprise 
Coal  Co.  V.  Liberty  Brewing  Co.,  20 
Mo.  App.  16;  Hamlin  v.  Carruthers, 
19  Mo.  App.  567. 

Nevj  York. — Brown  v.  Harmon,  21 
Barb.  (N.  Y.)  508. 

Oregon. — McKay  v.  Musgrove,  15 
Oregon  162;  Andros  v.  Childers,  14 
Oregon  447,  a  defective  answer. 

Pennsylvania. — Morrison  v.  More- 
land,  15  S.  &  R.  (Pa.)  61 ;  Shaw  v. 
Redmond,  11  S.  &  R.  (Pa.)  27;  Mc- 
Credy  v.  James,  6  Whart.  (Pa.)  547; 
Thomas  v.  Hodgson,  4  Whart.  (Pa.) 
492;  Smith  V.  Latour,  18  Pa.  St.  243; 
Stone  V.  Furry,  Add.  (Pa.)  114. 

7V*aj.— McClellan  v.  State,  22  Tex. 
405. 

Vermont. — Rea  v.  Harrington,  58 
Vt.  181. 

United  States. — Glaspie  r.  Keator, 
56  Fed.,  Rep.  203;  Carroll  v.  Peake,  i 
Pet.  (U.  S.)  18. 

Effect  of  Motion  for  Peromptory  In- 
stractlon. — In  Hazard  Powder  Co.  v. 
Volger,  3  Wyoming  189,  where  ma- 
terial facts  were  stated  in  the  petition 
by  way  of  inference  and  argument,  and 
the  defendant  moved  for  a  peremptory 
instruction  at  the  close  of  the  evidence, 
it  was  held  that  a  denial  of  the  motion 
was  erroneous,  and  that  by  making  the 
motion  the  defendant  was  saved  from 
the  rigor  of  the  rule  which  cures  de- 
fects by  verdict. 

3.  Lewis  V.  Bortsfield,  75  Ind.  390; 
Garard  v.  Garard,  135  Ind.  15. 
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On  the  other  hand,  a  verdict  does  not  heal  a  defect  which, 
amounts  to  an  entire  omission  to  allege  a  matter  which  is 
essential  to  make  out  a  cause  of  action  or  defense.^ 


1.  Bogenschutz  v.  Smith,  84  Ky.  330 ; 
Gaylord  v.  Payne,  4  Conn.  190;  Shref- 
fler  V.  Nadelhoffer,  133  111.  536. 

Instances  of  Fatal  Defiscto. — Where 
the  replication  to  a  plea  of  perform- 
ance to  an  action  on  a  probate  bond 
averred  **  that  the  administrator,  un- 
der color  of  authority  from  the  court  of 
probate,  and  with  intent  to  defraud  the 
creditors  of  the  estate  out  of  their  just 
debts,  sold  real  estate  of  the  deceased, 
which  was  of  the  value  of  two  thou- 
sand six  hundred  and  ninety-five  dol- 
lars, for  eight  hundred  dollars,*'  it  was 
held  that  this  averment  was  insuffi- 
cient, for  uncertainty  in  the  description 
of  the  estate  so  sold,  and  was  not  cured 
by  the  verdict.  Giiffin  v.  Pratt,  3 
donn.  513,  where  the  court  said :  **It 
has  been  contended  that  the  imperfec- 
tions of  the  replication  are  cured  by 
the  verdict  of  the  jury.  This  must  be 
admitted  so  far  as  respects  the  omis- 
sion to  specify  the  time  at  which  the 
acts  alleged  in  the  replication  were 
done,  the  giving  no  rule  of  damages 
and  other  defective  statements;  but 
the  verdict  has  not  remedied  and  can- 
not remedy  the  defects  in  the  ground 
or  right  of  recovery.  The  omission 
to  allege  a  matter  in  the  pleadings  es- 
sential to  the  action,  unless  it  may  be 
implied  from  the  allegations  made,  is 
never  cured  by  verdict,  because  every 
such  matter,  being  traversable,  must  be 
averred,  that  it  may  be  put  in  issue. 
«  «  «  xhe  principle  in  Rushton  v.  As- 
pinall,  Doug.  679,  is  thus  declared  by 
Lord  Mansfield:  *That  where  the 
plaintiff  has  stated  his  title,  or  ground 
of  action,  defectively  or  inaccurately, 
it  is  a  fair  presumption,  after.verdict, 
that  they  were  proved ;  but  where  the 
plaintiff  totally  omits  to  state  his  title 
or  cause  of  action  it  need  not  be  proved 
at  the  trial,  and  therefore  there  is  no 
room  for  presumption.'  And  with 
respect  to  presumptions  after  verdict  it 
is  said  by  Buller,  J.,  in  Spieres  v, 
Parker,  i  T.  R.  141 :  ^Nothing  is  to  be 
presumed  but  what  is  expressly  stated 
in  the  declaration,  or  what  is  neces- 
sarily implied  from  those  facts  which 
are  stated.'  In  this  case  the  facts 
wholly  omitted  by  the  plaintiff,  and 
not  presumable  from  others  which  are 
averred,  were  of  the  gist  of  his  replica- 


tion, and,  of  consequence,  his  ground 
of  recovery  is  totally  defective.  It 
results  that  the  arrest  of  judgment  was 
correct." 

In  assumpsit,  upon  an  executory 
agreement,  where  the  plaintiff's  prom- 
ise is  the  consideration  for  the  under- 
taking of  the  defendant,  the  declara- 
tion must  allege  the  plaintiff's  promise 
explicitly  and  expressly.  Therefore, 
where  the  declaration  in  such  action 
stated  that  in  consideration  that  the 
plaintiff,  at  the  special  instance  and 
request  of  the  defendant,  would  labor 
for  the  defendant  one  year,  the  defend- 
ant promised,  etc.,  and  there  was  no 
averment  that  the  plaintiff  had  per- 
formed such  labor,  either  wholly  or 
partially,  it  was  held  that  the  words 
"would  labor"  did  not  import  a 
promise  to  labor,  and  the  declara- 
tion was  insufficient  and  not  cured 
by  verdict.  Russell  v.  Slade,  la  Conn. 

455- 

But  in  connection  with  the  case  last 
cited  see  Felger  v.  Etzell,  75  Ind.  417, 
where,  after  verdict  in  an  action  for 
breach  of  promise  to  marry,  it  was 
held  that  an  objection  that  the  com- 
plaint,in  stating  the  mutual  promises  of 
the  parties,  alleged  that  the  defendant's 
promise  was  made  in  consideration 
that  the  plaintiff  would  promise  to 
marry  him,  and  not  that  she  did  prom- 
ise, was  overcome  by  the  verdict  and 
came  too  late  on  motion  in  arrest  of 
judgment. 

A  Charge  in  the  Alternative  cannot 
be  cured  by  verdict  nor  by  a  judgment 
by  default.  Thus  a  complaint  alleging 
that  the  defendant  collected  and  re- 
ceived certain  moneys  as  the  agent  or 
attorney  in  fact  of  the  plaintiff,  and 
embezzled  and  converted  the  moneys 
to  his  own  use,  and  praying  that  he  be 
adjudged  guilty  of  fraud,  and  for  judg- 
ment and  execution  against  his  person 
and  property,  was  held  insufficient  to 
sustain  a  verdict  convicting  the  defend- 
ant of  fraud.  Porter  v.  Hermann,  8 
Cal.  619,  holding  that  the  words  "  at- 
torney in  fact"  are  not  synonymous 
with  the  term  **  agent,"  and  that  where 
the  character  or  capacity  in  which  a 
party  is  alleged  to  have  acted  is  es- 
sential to  the  charge  of  fraud,  that 
character  or  capacity  must  be  averred 
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By  Statute  of  Yeoftdle. — Statutes  providing  that  no  judgment  shall 
be  reversed  for  errors  or  defects  amendable  in  the  trial  court  or 
not  affecting  the  substantial  rights  of  a  party,  operate  to  cure 
indefiniteness  and  uncertainty  in  pleadings.^ 

*.  Waiver  by  Proceeding  in  the  Cause.— Where  a  party 
demurs  *  or  pleads  to  the  merits,^  or  goes  to  trial,*  or  notices 
the  cause  for  trial,^  without  objecting  to  his  adversary's  pleadings, 
he  waives  all  objections  thereto  on  the  ground  of  indefiniteness 
and  uncertainty.* 

X.  DBflBlTEBBSS  ABB  Cebtaibtt  IB  Eqifitt  Plbabibgs— 1.  The 
General  Exile. — It  is  commonly  conceded  that  the  rules  of  pleading 
are  not  so  stringent  in  courts  of  equity  as  in  courts  of  law ;'  and 
general  certainty,  or  certaintv  to  a  common  intent,^  is  usually 
sufficient  in  equity  pleadings.^ 


in  direct  and  positiye  terms,  or  the 
charge  must  fail. 

1.  Mcllroy  v.  Adams,  32  Ark.  315 ; 
Watt  V,  Pittman,  125  Ind.  168;  Gassen 
V.  Bower,  72  Cal.  555 ;  Evansville,  etc., 
R.  Co.  V.  Maddux,  134  Ind.  571. 

S.  Fritz  V.  Grosnicklaus,  20  Neb. 
413 ;  Burr  v.  Brantley,  40  S.  Car.  538. 
See  also  sufra,  IX.  2.  b.  (4)  At  What 
Stage  of  Proceedings, 

But  in  some  instances  the  defect  may 
be  taken  advantage  of  by  demurrer. 
See  iufra^  IX.  2.  a.  Demurrer, 

8.  Glaspie  v.  Keator,  56  Fed.  Rep. 
203 ;  Gaines  v.  Summers,  39  Ark.  482 ; 
Huntington  v.  Mendenhall,  73  Ind.  460 ; 
Rivereau  v,  St.  Ament,  3  Greene 
(Iowa)  118;  Weaver  v.  Harlan,  48  Mo. 
App.  319;  Walker  v.  Point  Pleasant, 
49  Mo.  App.  244;   Pettis  V.  Westlake, 

4  111.  535 ;  Bauman  v.  Bean,  57  Mich, 
i;  Long  V,  Kinard,  Harp.  (S.  Car.) 
47;  Huber  v.  Wilson  (Supreme  Ct.), 
XI  N.  Y.  Supp.  377;  Cathcartt;.  Peck, 
It  Minn.  45. 

4.  Chesterson  v,  Munson,  27  Minn. 
498;  Trippe  V,  Du  Val,  33  Ark.  811; 
Boston,  etc.,  R.  Co.  v.  Pearson,  128 
Mass.  445;  Hurst  v.  Ash  Grove,  96 
Mo.  16S;  Evansville,  etc.,  R.  Co.  v. 
Willis,  &>  Ind.  225;  Smith  v.  Bauer, 
9  Colo.  380;  McKay  v.  Musgrove,  15 
Oregon  162;  Hall  v,  McKechnie,  22 
Barb.  (N.  Y.)  245;  Armstrongs.  Dan- 
aby,  75  Hun  (N.  Y.)  405;  Stickney  v. 
Blair,  50  Barb.  (N.  Y.)  341;  Seeley 
V.  Engell,  13  N.  Y.  544;  Posey  v. 
Green,  78  Ky.  162;  Folsom  xk  Brawn, 
25  N.  H.  114.    See  also  Page  v.  Monks, 

5  Gray  (Mass.)  492;  Benham  v.  Smith, 
53  Kan.  495. 

6.  KeUogg  V.  Baker,  15  Abb.  Pr. 
(N.  Y.  Super.  Ct.)  286. 


6.  OlitJeotioiii  on  Appeal. —  Objection 
cannot  be  first  made  on  appeal.  Brown 
V.  Martin,  25  Cal.  82;  Mendocino 
County  V,  Morris,  32  Cal.  145 ;  People 
V,  Rains,  23  Cal.  128;  Gimmy  r.  Gim- 
my,  22  Cal.  633 ;  Lingenfelter  v.  Phoe- 
nix Ins.  Co.,  19  Mo.  App.  252;  Auten- 
rieth  v,  St.  Louis,  etc.,  R.  Co.,  36  Mo. 
App.  254;  C)uirk  v.  Clark,  7  Mont. 
231 ;  Orman  v.  Mannix,  17  Colo.  564; 
Mulock  V.  Wilson,  19  Colo.  296;  Kim- 
ball V.  Lyon,  19  Colo.  266;  Kuehn  v, 
Wilson,  13  Wis.  104;  School  Section 
16  V,  Odlin,  8  Ohio  St.  293. 

7.  Cockrell  v.  Gurley,  26  Ala.  405; 
Crane  v.  Deming,  7  Conn.  394.;  Coth- 
ran  v.  Scanlan,  34  Ga.  555 ;  drove  v. 


Cooke,  19  Md.  375 ;  Lingan  v.  Hender- 
son, I  Bland  (Md.)  236;  Mutual  L. 
Ins.  Co.  V.  Sturges,  33  N.  J.  Eq.  328; 
Merriman  v.  Laceneld,  4  Heisk. 
(Tenn.)  217;  Walker  v.  Cottrell,  6 
Baxt.  (Tenn . )  27 1 .  See  also  Story  Eq . 
PI.,  ^  240;  McEwen  v,  Broadhead,  11 
N.  J.  Eq.  129. 

8.  See  supra ,  II.  Degrees  of  Cer- 
tainty, 

9.  Mewshaw  v.  Mewshaw,  2  Md. 
Ch.  J5;  Farr  v,  Farr,  34  Miss.  597; 
Harrison  v,  Farrington,  40  N.  J.  Eq. 
353;  Stover  V.  Wood,  31  N.  J.  Eq.  419; 
Henninger  r.  Heald,  51  N.  J.  Eq.  74; 
Gogherty  v.  Bennett,  37  N.  J.  Eq.  87; 
Paterson,  etc.,  R.  Co.  v.  Jersey  City, 
9  N.  J.  Eq.  434;  Randolph  v.  Daly,  16 
N.  J.  Eq.  314;  Prescott  r.  Everts,  4 
Wis.  314;  St.  Louis  V,  Knapp  Co., 
104  U.  S.  661.  See  also  McEwen  v, 
Broadhead,  11  N.  }.  Eq.  129. 

Constniotioii  of  Pleadtogs. — Pleadings 
in  equity  are  most  strongly  construed 
against  the  pleader.     See  article  Con- 
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2.  In  Bills — a.  In  General. — There  are  some  cases  in  which 
the  same  decisive  and  categorical  certainty  is  required  in  a  bill  in 
equity  as  in  a  declaration  at  common  law,^  but  in  most  cases  a 
greater  latitude  is  allowed,  and  general  certainty  is  all  that  the 
courts  of  equity  require  in  the  statement  of  facts  in  a  bill.* 

Facts  may  often  be  indirectly  alleged,  or  expressed  by  necessary 
implication ;  and  a  charge  in  general  terms,  where  it  is  the  point 
on  which  the  merits  of  the  cause  turn,  and  does  not  come  in 
collaterally  and   incidentally,   will    warrant    the  production   of 


STRucTioN  OP  Pleadings,  vol.  4,  p. 
741. 

But  **  if  it  be  true  that  the  language 
of  a  bill  in  equity  when  equivocal  is  to 
be  construed  most  strongly  against 
the  petitioner,  there  is  no  rule  which 
restricts  us  to  the  consideration  of  a 
single  allegation  of  doubtful  import 
while  there  are  other  allegations  in  the 
same  bill  which  render  the  pleader's 
meaning  clear  and  certain."  Coggill 
V,  Botsford,  29  Conn.  439.  See  also 
Dunsback  v.  Collar,  95  Mich.  611; 
Connors  v.  Connors,  4  Wis.  112. 

1.  Desorlptton  of  Land  in  Foreclosure 
Suit. — "The  same  certainty  of  descrip- 
tion ought  to  be  observed  in  a  bill  for 
foreclosure  as  in  a  complaint  in  a  real 
action  at  law.*'  Hurt  I^  Freeman,  63 
Ala.  335. 

AllegatlonB  of  Frand. — It  is  a  general 
rule  that  where  fraud  is  alleged,  the 
facts  constituting  it  must  be  particular- 
ly set  forth.    See  article  Fraud. 

BUI  for  Aoconnt. — In  East  India  Co. 
V,  Henchman,  i  Ves.  Jr.  287,  it  was 
held  on  demurrer  that  a  bill  by  the 
East  India  Company  against  a  resident 
abroad,  for  an  account  of  profits  of 
trading,  which  he  had  fraudulently 
appropriated  to  his  own  benefit,  was 
not  sufficiently  precise  without  an 
averment  that  the  defendant  was  a 
factor. 

Bill  to  Perpetuate  Testimony. — In  a 
bill  to  perpetuate  the  testimony  of  wit- 
nesses touching  a  right  of  way.  Lord 
Keeper  North  thought  the  bill  must 
set  out  the  way  per  ei  trans  in  the 
same  manner  as  is  required  in  a  dec- 
laration at  law.  Gell  t\  Hayward,  i 
Vern.  312. 

BUI  Charging  Assignees. — And  where 
the  bill  was  brought  to  charge  assign- 
ees with  a  breach  of  covenant,  Lord 
Hardwicke  considered  the  same  aver- 
ment as  in  a  declaration  at  law  to  be 
necessary,  viz.,  that  the  defendants 
were  assigns,  and  not  that  the  plaintiff 


had  heard  so.  Uxbridge  v.  Staveland, 
I  Ves.  56. 

In  a  BUI  to  Open  Settled  Acconnta. — 
**If  a  mistake  is  alleged  it  must  be 
stated  with  precision,  and  made  appar- 
ent, so  that  the  court  may  rectify  it 
with  a  feeling  of  certainty  that  it  is 
not  committing  another,  and  perhaps 
greater,  mistake."  Stearns  v.  Page, 
7  How.  (U.  S.)  819;  Eraser  v,  Hext,  2 
Strobh.  Eq.  (S.  Car.)  250. 

In  a  bill  to  surcharge  and  falsify,  a 
mere  general  charge  of  errors  is  insuf- 
ficient. Preston  v.  Stuart,  29  Gratt. 
(Va.)  289,  a  case  of  trustee's  accounts ; 
Calvit  V.  Markham,  3  How.  (Miss.) 
343;  Threlkeld  v.  Dobbins,  45  Ga. 
144;  Leaycraft  v.  Dempsey,  15  Wend. 
(N.  Y.)  83;  Mebane  v,  Mebane,  i 
Ired.  Eq.  (N.  Car.)  403;  Brown  t*. 
Vandyke,  8  N.  J.  Eq.  795;  Hoyt  v. 
Clarkson,  23  Oregon  51. 

Pleading  Tender. — When  a  plaintiff 
relies  on  a  tender  for  relief,  he  must 
allege  substantially  all  the  facts  which 
are  necessary  in  pleading  a  tender  at 
law.  Cothranv.  Scanlan,  34  Ga.  555. 
But  seeEwinsv.  Gordon,  49  N.  H.  444. 

2.  St.  Louis  V.  Knapp  Co.,  13  Fed. 
Rep.  144,  104  U.  S.  661;  Dunham  v. 
Eaton,  etc..  R.  Co.,  i  Bond  (U.  S.) 
492;  Mutual  L.  Ins.  Co.  v.  Sturges, 
33  N.J.  Eq.  328;  Henninger  v.  Heald, 
51  N.  J.  Eq.  74;  Ferguson  v.  Hass, 
Phil.  Eq.  (N.  Car.)  113. 

Tedmlcal  Words  Unnecessary. — It  is 
sufficient  to  state  the  facts  relied  on, 
without  the  use  of  the  technical  words 
which  signify  the  legal  consequences 
of  the  matter  stated.  Ixodes  v.  Bush, 
5  T.  B.  Mon.  (Ky.)  475,  holding  that 
the  fact  being  stated  from  which  usury 
followed  as  a  legal  conclusion,  it  was 
not  necessary  to  charge  that  the  trans- 
action was  usurious. 

Description  of  Patent. — A  bill  to  en- 
join infringement  of  a  patent  for  an 
"improvement  in  cable  railways*' is  de- 
murrable for  uncertainty  in  the  descrip- 
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evidence  to  particular  facts.*     The  bill  should,  however,  at  least 


doD   of  the  patent.     Wise  v.  Grand 
Ave.  R.  Co.,  33  Fed.  Rep.  277. 

1.  Cooper  Eq.  PI.  6;  Aikin  v.  Bal- 
lard, Rice  Eq.  (S.  Qar.)  13;  Bolgiano 
V.  Cooke,  19  Md.  375 ;  Grove  v.  Rentch, 
36  Md.  376.  See  also  Riley  v.  Carter, 
76  Md.  581 ;  Champlin  v.  Parish,  3 
Edw.  Ch.  (N.  Y.)  581;  Whelan  v. 
Whelan,  3  Cow.  (N.  Y.)  537;  Rivers 
V.  Carleton,  50  Ala.  40;  Bondurant  v. 
Sibley,  29  Ala.  570;  Lovell  v.  Farring- 
ton,  50  Me.  239;  Nesmith  v.  Calvert,  i 
Woodb.  &  M.  (U.  S.)  34;  California 
Bank  v.  Cowan,  61  Fed.  Rep.  871. 

murtratioiiA. — Where  a  bill  alleged 
that  the  officers  of  a  railroad  company 
had  in  divers  ways  squandered  and 
embezzled  and  misappropriated  funds, 
etc.,  of  the  company,  it  was  held  that 
the  charge  was  sufficiently  specific  to 
require  an  answer,  and  was  not  de- 
murrable. Shea  V.  Knoxville,  etc.,  R. 
Co.,  6  Baxt.  (Tenn.)  277. 

The  allegation  that  certain  lands 
are  and  have  been  necessary  to  the 
operation  of  the  plaintiff's  railroad  is 
equivalent  to  an  assertion  that  they 
are  made  use  of  for  that  purpose. 
Marquette,  etc.,  R.  Co.  v,  Marquette, 
35  Mich.  504. 

In  a  bill  to  restrain  a  sale  of  land  for 
taxes,  an  averment  that  the  amount  of 
the  taxes  was  **  about  (150,"  was  held 
a  sufficient  allegation  that  the  amount 
exceeded  one  hundred  dollars.  Palmer 
V,  Rich,  12  Mich.  41  j.. 

Where  notice  to  the  plaintiff  in  an 
action  was  a  statutory  prerequisite  to 
the  approval  of  a  bond  to  dissolve  an 
attachment,  it  was  held  that  an  allega- 
tion that  such  a  bond  with  sureties  ap- 
proved, etc.,  sufficiently  implied  that 
the  required  notice  was  given,  and  that 
a  specific  allegation  of  notice  was  un- 
necessary. O'Hare  v.  Downing,  130 
Mass.  16.  See  also  Holman  v.  Norfolk 
Bank,  12  Ala.  369. 

It  was  held  in  Pope  v.  Leonard,  115 
Mass.  286,  that  an  allegation  in  a  bill 
in  equity  to  enforce  the  liability  of  the 
officers  of  a  corporation,  that  the  cer- 
tificate required  by  statute  had  not  been 
filed  after  the  annual  meetings  held  in 
1865, 1866,  and  1867,  sufficiently  showed 
that  annual  meetings  were  held  in  those 
years. 

Utae«rt«lii  UiflnenoM. —  But  essential 
facts  are  not  sufficiently  alleged  when 
they  are  to  be  deduced  by  mere  con- 
jecture or  inference  from  other  state- 


ments in  the  bill.  Duckworth  v.  Duck- 
worth, 35  Ala.  70;  Richards  v.  Rich- 
ards, 98  Ala.  599;  Spence  v.  Duren,  3 
Ala.  251 ;  Moorer  v.  Moorer,  87  Ala. 
545 ;  DanJForth  v,  Herbert,  33  Ala.  497 ; 
Ridley  v.  Ennis,  70  Ala.  463;  Perry 
V,  Perry,  65  Me.  399;  Wrieht  v.  Dame, 
22  Pick.  (Mass.)  55;  Kunkel  v.  Mark- 
ell,  26  Md.  390;  Stoddard  v.  McLane, 
56  Mich.  11;  Wright  v.  Hicks,  15  Ga. 
160;  Rainier  T'.  Howell,  9  N.J.  Eq.  121; 
Search  v.  Search,  27  N.  J.  Eq.  137; 
Kinney  v.  Consolidated  Virginia  Min. 
Co.,  4  Sawy.  (U.  S.)438. 

Thus  a  bill  to  remove  from  the  plain- 
tiff's title  a  cloud  caused  by  the  fraud- 
ulent procurement  of  a  deed,  is  open 
to  criticism  if  it  does  not  show  whether 
the  charge  against  the  defendant  is  one 
of  forgery,  or  of  procurement  of  a  gen- 
uine signature  to  a  genuine  deed  by 
fraud  practiced  upon  the  grantor. 
Foster  v.  Hill,  55  Mich.  540. 

A  bill  alleging  that  certain  improve- 
ments on  land  alleged  to  be  the  sepa- 
rate property  of  the  wife  were  made 
and  paid  for,  in  so  far  as  they  had 
been  paid  for,  by  the  husband  with  his 
own  money,  was  held  on  demurrer  not 
to  show  that  the  improvements  were 
made  or  paid  for  even  in  part  with  the 
husband's  money.  Marye  v.  Root,  27 
Fla.  453. 

Infringamaiit  of  Patent. — In  a  bill  for 
infringement  of  a  patent,  a  general 
charge  of  infringement  is  sufficient 
without  specifying  particulars.  Amer- 
ican Bell  Telephone  Co.  v.  Southern 
Telephone  Co.,  34  Fed.  Rep.  803.  And 
in  a  suit  against  two  or  more  defend- 
ants a  general  averment  of  infringe- 
ment by  the  defendants  sufficiently  al- 
leges a  joint  infringement.  Indurated 
Fibre  Industries  Co.  v,  Grace,  52  Fed. 
Rep.  124. 

Matten  of  Bvidenoe. — **A  general 
charge  or  statement  of  the  matter  of 
fact  is  sufficient,  and  it  is  not  neces- 
sary to  charge  minutely  all  the  cir- 
cumstances which  may  conduce  to 
prove  the  general  charge;  for  these 
circumstances  are  properly  matters  of 
evidence,  which  need  not  be  charged 
in  order  to  let  them  in  as  proof." 
Johnson  v.  Helmstaedter,  30  N.  J.  Eq. 
124. 

Wlien  Agency  may  be  li^ored. — It  is 
not  necessary  in  a  pleading  to  allege 
that  an  instrument  was  executed  by  an 
agent,  and  that  the  agent  was  duly 
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tender  an  issue  which  can  be  met  by  a  denial  and  by  testimony, 
and  direct  the  court  to  an  inquiry  that  is  definite  and  intelligible.* 
Kvst  Show  ITeewiary  FwtiM. — Where  a  bill  is  so  uncertain  in  its 
allegations  that  it  cannot  be  ascertained  from  the  bill  who  are  the 
necessary  parties  to  the  suit,  it  will  be  bad  on  general  demurrer.* 


authorized  thereto;  it  is  sufficient  to 
allege  its  execution  by  the  principal. 
Edison  Electric  Light  Co.  v,  U.  S. 
Electric   Lighting  Co.,  35  Fed.  Rep. 

1.  Perry  v.  New  Orleans,  etc.,  R. 
Co.,  55  Ala.  413;  Jones  v,  Minogue,  29 
Ark.  ^7 ;  Cothran  v.  Scanlan,  34  Ga. 
555;  Stow  V.  Russell,  36  111.  18;  Hard- 
ing V.  Handy,  11  Wheat.  (U.  S.)  103. 

aeii«ral  Charge  of  Bzlbery. — A  bill 
averring  that  the  passage  of  a  municipal 
ordinance  was  procured  by  bribery, 
but  not  specifying  the  names  of  the 
officers  bribed  nor  the  sums  paid  or 
promised,  was  held  on  demurrer  not 
sufficiently  definite  and  certain.  Perry 
V.  New  Orleans,  etc.,  R.  Co.,  55  Ala.  413. 

Must  Furnlsli  Data  fbr  Decree.—**  The 
ruling  requiring  certainty  in  pleadings 
applies  as  well  to  proceedings  in  chan- 
cery as  at  law,  the  reason  in  both  in- 
stances being  the  same — to  enable  the 
court  to  pronounce  the  proper  judg- 
ment if  the  pleadings  shall  be  adjudged 
true."  Prestidge  f.  Pendleton,  34  Miss. 
82.  See  also,  to  the  same  point,  Golds- 
by  V.  Goldsby,  67  Ala.  560;  Danner 
V,  Brewer,  69  Ala.  191 ;  Richards 
V.  Richards,  98  Ala.  599;  Wolcott  v, 
Jones,  4  Allen  (Mass.)  367;  Nichols  v, 
Rogers,  139  Mass.  146;  Amy  v.  Man- 
ning, 149  Mass.  487 ;  Caldwell  v,  Dulin, 
32  Ga.  34;  Pennehaker  v.  Wathan,  2 
A.  K.  Marsh.  (Ky.)  315;  Fox  r.  Pierce, 
50  Mich.  500;  Highstone  v.  Franks,  93 
Mich.  52;  Tallman  v.  Green,  3  Sandf. 
(N.  Y.)  437 ;  Smith  v.  Gill,  52  Miss.  607. 

Right  of  Way.— A  bill  to  establish  a 
right  of  way  and  to  enjoin  encroach- 
ments upon  it,  cannot  be  sustained 
where  it  does  not  furnish  the  means 
for  declaring  exactly  what  the  right  is, 
and  the  precise  locality,  with  the  shape 
and  dimensions  thereof,  which  it  occu- 
pies.    Fox  V.  Pierce,  50  Mich.  500. 

Probate  of  WUi. — An  allegation  that 
a  will  was  recorded  in  the  probate 
court  is  not  equivalent  to  stating  that 
it  w^as  proved.  Carter  v.  Ingraham, 
43  Ala.  84. 

Alleging  a  Contract.  —  In  Lucas  v. 
Oliver,  34  Ala.  626,  it  was  held  that  a 
statement  of  what  was  "understood" 
between  certain  parties  was  not  a  suf- 


ficient allegation  of  a  contract  or 
agreement. 

Parol  Contract  Concerning  Lands. 
— Great  precision  and  nicety  are  re- 
quired in  pleading  whenever  a  parol 
contract  for  the  sale  of  land  is  sought  to 
be  enforced.  Thus  it  is  not  sufficient 
in  such  a  bill  to  aver  what  was  "  the  un- 
derstanding of  the  parties "  as  to  the 
terms  of  the  contract ;  these  should  be 
set  out  with  distinctness  and  certainty. 
Magruder  v.  Campbell,  40  Ala.  611. 

Indeflnltenees  Not  Aided  by  AAdavlt. — 
Equivocal  and  uncertain  allegations  of 
material  facts  are  not  helped  by  dis- 
tinct statements  of  those  facts  in  the 
affidavit  annexed  to  the  bill.  Chap- 
man V.  Hunt,  14  N.  J.  Eq.  149. 

PoiltlTeneM. — The  bill  should  posi- 
tively affirm  the  truth  of  the  essential 
facts,  and  not  state  them  simply  by 
way  of  recital.  Brokaw  v,  Brokaw,  41 
N.  J.  Eq.  215. 

An  allegation  that  the  defendant 
claims  to  have  been  a  partner  of  his  de- 
ceased brother,  whose  widow  denies  it, 
and  that  the  plaintiff  does  not  know 
whether  the  brothers  were  partners  or 
not,  is  not  a  sufficient  averment  of  a 
partnership.  Guyton  v.  Flack,  7  Md. 
398. 

Information  and  Belief. — As  to  alle- 
gations on  information  and  belief,  see 
article  Bills  in  EqyiTv,  vol.  3,  p.  363. 

Hypothetical  Statements  may  involve 
a  bill  in  such  a  degree  of  uncertainty 
as  to  make  it  insufficient  to  support  a 
decree.  Le  Baron  v.  Shepherd,  21 
Mich.  263. 

**  Inasmuch  as."** — Where  the  state- 
ment of  a  fact  is  introduced  by  the 
phrase  "  Inasmuch  as,*'  it  is  sufficiently 
direct  and  positive.  Paterson,  etc., 
R.  Co.  V.  Jersey  City,  9  N.  J.  Eq.  434. 

Opinion. — In  Carter  v.  Lyman,  33 
Miss.  171,  where  a  bill  was  filed  for  a 
new  trial  at  law,  an  averment  that  the 
plaintiffs  were  '*  of  opinion"  that  the 
note  upon  which  the  judgment  was 
rendered  was  altered  after  it  was  given, 
was  held  too  vague  and  indefinite  to 
authorize  a  decree.  See  also  Charles 
V.  Dubose,  29  Ala.  367. 

2.  Whitaker  v.  Degraffenried,  6  Ala. 
303. 
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Aider  Vy  Answer. — Indefiniteness  in  the  allegations  of  the  bill  may 
be  aided  by  concessions  in  the  answer.* 

Aydding  Prolixity. — Where  the  allegations  are  of  such  a  nature 
that  a  full  development  of  them  would  necessitate  great  prolixity, 
a  particular  statement  may  be  dispensed  with.* 

b.  Plaintiff's  Title  and  Interest. — The  bill  must  clearly 
show  the  plaintiff's  title  and  interest  in  the  subject-matter  of  the 
suit,*  and  that  he  has  a  proper  title  to  institute  a  suit  concerning 


1.  McLaughlin  v,  Daniel,  8  Dana 
(Ky.)  183;  Deatly  v.  Murphy,  3  A.  K. 
Marsh.  (Ky.)  474.  See  article  Bills 
rs  EqjJiTY,  vol.  3,  p.  335. 

%.  Halsey  v.  Ackerman,  38  N.  J.  Eq. 

501. 

S.  Mobile,  etc.,  R.  Co.  v.  Talman,  15 
Ala.  47a;  West  v,  Reynolds,  35  Fla. 
317;  Rice  V.  Merrimack  Hosiery  Co., 
56  N.  H.  114;  Spalding  v.  Dodge,  6 
Mackey  (D.  C.)  289;  State  v.  Black 
River  Phosphate  Co.,  27  Fla.  276;  Le 
Baron  v.  Shepherd,  21  Mich.  263 ;  Kerr 
V.  Moon,  9  Wheat.  (U.  S.)  565;  Parker 
V.  Nickson,  9  Jur.  N.  S.  196,  451.  See 
also  article  Bills  in  EqjjiTY,  vol.  3,  pp. 
359>36o. 

A  bill  alleging  that  plaintiff's  title  is 
superior  in  both  law  and  equity,  with- 
out describing  the  nature  of  the  claim 
or  exhibiting  any  document  of  title, 
should  not  be  entertained.  Clark  v. 
Bell,  2  B.  Mon.  (Ky.)  i. 

Party  to  Contract. — In  Mutual  L.  Ins. 
Co.  V,  Sturges,  32  N.  J.  Eq.  678,  the 
bill  was  held  fatally  uncertain  because 
it  did  not  show  explicitly  who  made 
the  contract  attempted  to  be  set  up. 

Interest  in  Contract. — An  averment 
that  a  contract  was  made  for  the  ac- 
count and  use  of  the  plaintiff,  suffi- 
ciently alleges  his  interest.  Railroad 
Co.  V.  Ashton,  5  Leg.  Gaz.  (Pa.)  13. 

Knle  Admits  Reasonable  Inference!. — 
It  is  not  essential  that  the  complain- 
ant's title  to  the  subject-matter  should 
be  directly  and  explicitly  averred.  It 
is  sufficient  if  it  may  be  fairly  inferred 
from  the  facts  stated.  Webber  v.  Gage, 
39  N.  H.  183;  Stewart  v.  Flint,  57  Vt. 
216. 

▲Termant  of  Title  to  Real  Estate.— At 
common  law  a  party  claiming  under  a 
derivative  title  must  show  how  that 
title  is  derived,  and  the  same  principle 
applies  in  equity,  whether  the  title  be 
of  the  fee  or  of  any  less  estate  or  inter- 
est Smith  V,  Austin,  9  Mich.  475; 
McKinley  v.  Irvine,  13  Ala.  698.  See 
also  Norris  -v.  Lemen,  28  W.  Va.  336. 
And  the   evidence   must  support   the 


bill,  or  a  decree  for  the  plaintiff  will 
be  reversed.  MeadoH  v.  Askew,  56 
Ala.  584;  McKinley  v.  Irvine,  13  Ala. 
698. 

A  bill  to  quiet  title,  which  alleges 
complainants'  seizin  and  possession, 
and  that  they  have  a  direct  chain  of 
title  from  the  government,  is  not  de- 
fective in  the  averment  of  ownership 
of  the  land  in  controversy.  Hanscom 
V.  Hinman,  30  Mich.  419.  See  also 
Jenks  V,  Hathaway,  48  Mich.  536. 

A  bill  charging  that  the  title  of  A,  a 
former  owner  in  fee  simple,  **  has  been 
vested  in  complainant  by  operation  of 
law,"  sufficiently  alleges  that  the  latter 
has  title.  Sharp  v.  Fields,  i  Heisk. 
(Tenn.)  571. 

Where  a  conveyance  by  deed  is  al- 
leged in  a  bill,  it  is  not  necessary  to 
allege  that  the  deed  was  delivered. 
Whitten  v,  Whitten,  36  N.  H.  326. 

In  a  foreclosure  suit  an  averment 
that  the  defendant  **  did  execute  to  the 
petitioner  a  deed  of  a  certain  piece  of 
land,"  etc.,  is  a  sufficient  averment  of 
interest  in  the  mortgaged  premises  on 
the  part  of  the  petitioner.  Bull  v, 
Meloney,  27  Conn.  560  (Storr,  C.  J., 
dissenting) . 

For  averments  of  title  to  real  estate 
held  sufficient,  see  also  Schneider  v. 
Seibert,  50  111.  284,  a  partition  case ; 
Dunlap  V,  Gibbs,  4  Yerg.  (Tenn.)  94; 
Gillett  V.  Robbins,  12  Wis.  319;  Iowa 
County  V.  Mineral  Point  R.  Co.,  24 
Wis.  118;  Wilson  V.  Hill,  46  N.  J.  Eq. 
367 ;  Johnson  v.  Vail,  14  N.  J.  Eq.  423 ; 
Wilcox  V.  Davis,  4  Minn.  197 ;  Holman 
v.  Norfolk  Bank,  12  Ala.  369;  Mc- 
Kenzie  v.  Baldridge,  49  Ala.  564,  where 
plaintiff  alleged  that  he  was  seized  and 
possessed ;  and  on  the  latter  point,  see 
also  Gage  v,  Kaufman,  133  U.  S.  471. 

Title  to  Personalty. — An  averment 
that  the  plaintiff  is  the  owner  of  per- 
sonal property  is  sufficient  without  set- 
ting forth  the  particulars  of  his  title. 
Strickland  v,  Fitzgerald,  7  Cush. 
(Mass. )  531 .  See  also  Owen  v,  Moore, 
14  Ala.  640. 
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it.^  The  facts  ought  to  be  plainly  yet  succinctly  alleged,  ancJ 
with  all  necessary  and  convenient  certainty  as  to  the  essential 
rircumstances  of  time,  place,  manner,  and  other  incidents.* 

Ftkoti  within  Defendant's  Knowledge. — Uncertainty  in  material  allega- 
tions is  not  fatal  to  a  bill  whose  object  is  the  discovery  of  material 
facts  alleged  or  presumed  to  be  peculiarly  within  the  defendant's 
knowledge.* 


Desorli»tlon  of  Realty. — **  Eighty  acres 
of  land  lying  north  of  Portland  and 
east  of  the  Lands  Ferry  road,'*  with- 
out other  descriptive  words  in  the 
petition,  is  not  a  sufficient  description 
of  lands  sought  to  be  sold.  Gilchrist 
ZK  Shackelford,  72  Ala.  7.  See  also 
Williams  v.  Roe,  59  Ala.  629;  Gold- 
smith V.  Gilliland,  22  Fed.  Rep.  865. 

For  descriptions  held  sufficiently 
definite,  see  Liles  v,  Ratchford,  88  Ala. 
397;  Bryant  v.  Bryant  (Ky.  1892),  20 
S.  W.  Rep.  270;  Flaharty  v.  Blake 
(N.  J.  Eq.  1887),  ID  Atl.  Rep.  158. 

The  sufficiency  of  a  pleading  in  its 
description  of  real  estate  will  also  be 
treated  in  such  articles  as  Dowbr  and 
Ejectment. 

1.  Mutual  L.  Ins.  Co.  v.  Sturges,  32 
N.  J.  Eq.  678;  Manning  v.  Gloucester 
Fifth  Parish,  6  Pick.  (Mass.)  17;  Pel- 
letreau  v.  Rathbone,  i  N.J.  Eq.  331 ; 
Dwight  t'.  Smith,  20  Blatchf.  (U.  S.) 
210;  Barthez  v.  Clemens,  6  Beav.  169. 

Bight  of  Next  Friend.— In  West  v. 
Reynolds,  35  Fla.  317,  a  demurrer  w^as 
sustained  to  a  bill  brought  by  a  next 
friend  of  a  party,  because  it  omitted  to 
show  that  the  latter  was  a  minor  or 
married  woman  or  otherwise  entitled 
to  sue  by  next  friend,  and  because 
there  was  uncertainty  as  to  whether 
such  party  had  any  interest  whatever 
in  the  subject-matter  of  the  suit. 

2.  Story  Eq.  PL,  §  241 ;  Shepard  v. 
Shepard,  6  Conn.  37 ;  Warner  t>.  War- 
ner, 33  Miss.  547;  Herbert  v.  Herbert, 
47  N.  J.  Eq.  11;  Briant  v.  Corpening, 
Phil.  Eq.  (N.  Car.)  325;  Peeler  v, 
Lathrop,  2  U.  S.  App.  40;  Taylor 
V,  Holmes,  14  Fed.  Rep.  498;  Wingo  v. 
Hardy,  94  Ala.  184;  Spence  v.  Duren, 
3  Ala.  251 ;  Short  v.  Kieffer,  142  111. 
258 ;  Wormald  v.  DeLisle,  3  Beav.  18. 

ContnuUotory  Allegations. — Where  a 
bill  alleged  as  a  fact  that  a  check  was 
paid,  and  then  proceeded  to  detail  the 
manner  and  circumstances  of  its  pay- 
ment, and  the  circumstances  stated 
did  not  establish  the  fact  of  payment, 
it  was  held  that  the  allegation  of  pay- 
ment amounted   to  nothing  and  was 


not  admitted  by  a  demurrer.  Red- 
mond V.  Dickerson,  9  N.  J.  Eq.  507. 

Where  some  of  the  allegations  show 
a  case  entitling  the  plaintiff  to  relief, 
but  are  contradicted  by  other  allega- 
tions in  the  same  bill,  and  it  is  impos- 
sible for  the  court  to  determine  the 
true  nature  of  the  case  sought  to  be 
made  by  the  bill,  a  demurrer  thereto 
should  be  sustained.  Bridger  v. 
Thrasher,  22  Fla.  383. 

Reference  to  Exhibits. — See  article 
Bills  in  EqyiTY,  vol.  3,  p.  362,  and 
article  Exhibits. 

ArgnmentatlTe  Allegations  in  a  bill  in 
equity  are  objectionable.  Lake  v. 
Security  Loan  Assoc,  72  Ala.  207; 
Weisman  v.  Heron  Min.  Co.,  4  Jones 
Eq.  (N.  Car.)  112. 

Altematlye  Ayerments. — Bills  are  not 
infrequently  framed  with  a  double  as- 
pect, the  plaintiff  alleging  facts  that 
differ  in  their  nature,  where  the  plain- 
tiff's title  to  relief  will  be  the  same  in 
either  aspect  of  the  facts  presented. 
See  article  Bills  in  Equity,  vol.  3, 
PP-  365*  366. 

Where,  however,  the  averments  of  a 
bill  left  it  uncertain  whether  a  mort- 
gage sought  to  be  foreclosed  was  exe- 
cuted by  two  of  the  defendants  or  by 
one  of  them  alone,  and  the  evidence 
did  not  remove  the  uncertainty,  the 
objection  was  held  available  on  ap- 
peal. McGowan  v.  Branch  Bank,  7 
Ala.  823. 

And  a  bill  was  held  demurrable 
where  it  stated  in  the  alternative  a 
title  at  law  or  a  title  in  equity.  Ed- 
wards V.  Edwards,  i  Jac.  335. 

For  other  instances  of  alternative 
averments,  rendering  the  bill  uncer- 
tain, see  Fa  Ik  v.  Howell,  34  Fed.  Rep. 
739>  a  bill  for  infringement  of  a  copy- 
right. 

8.  Watson  v.  Murray,  23  N.  J.  Eq. 
257 ;  Mott  V.  Mott,  49  N.  J.  Eq.  192 ; 
Aikin  v.  Ballard,  Rice  Eq.  (S.  Car.) 
13;  Campbell  v.  Paris,  etc.,  R.Co.,71 
111.  611.  See  also  Morgan  v.  Smith,  11 
111.  194. 

BUI  Ibr  Aceoiutt. — A  bill  brought  by  a 
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c.  Defendant's  Title,  Interest,  and  Residence — Title  and 
laurast. — The  bill  must  contain  sufficient  averments  to  show  that 
the  defendant  has  an  interest  in  the  subject-matter,  and  is  liable 
to  answer  to  the  plaintiff  therefor.*  But  the  plaintiff  is  not  bound 
to  set  out  his  adversary's  rights  with  the  same  particularity  as  his 
own.* 

BMldenoe. — The  residence  of  the  defendant  must  be  stated  with 
certainty  where  the  jurisdiction  of  the  court  depends  upon  it* 

d.  Designation  of  Parties. — See  article  Bills  in  Equity, 
vol.  3,  p.  361. 

e.  In  Bills  of  Discovery.— See  article  Discovery. 

f.  Remedy  for  Indefiniteness  and  Uncertainty. — The 
general  rule  is  that  mere  indefiniteness  and  uncertainty  in  a  bill 
can  be  taken  advantage  of  only  by  special,  and  not  by  general, 
demurrer,*  nor  by  motion  to  dismiss,*  and  that  objection  cannot 
be  first  made  at  the  hearing  or  on  appeal.*     But  material  allega- 


partner  against  his  copartner  for  an 
account,  etc.,  wherein  it  is  averred 
that  the  defendant  has  all  the  partner- 
ship books  and  papers  in  his  posses- 
sion or  under  his  control,  and  refuses 
to  permit  the  plaintiff  to  examine 
them,  need  not  contain  such  certainty 
and  particularity  of  statement  as 
would  be  necessary  if  the  plaintiff 
had  access  to  those  books  and  papers. 
Towle  V.  Pierce,  la  Met.   (Mass.)  329. 

1.  Article  Bills  in  EqyixY,  vol.  3, 
p.  361 ;  Jerome  v.  Jerome,  5  Conn. 
356;  Robinson  v,  Robinson,  73  Me. 
170;  Kelly  V.  Rogers,  i  Jur.  N.  S.  514. 

Bin  to  8at]|)ect  Separate  Bstate.— A  bill 
to  enforce  payment  out  of  a  separate 
estate  of  a  married  woman  need  not 
set  out  any  specific  property  belong- 
ing to  the  defendant  in  her  own  right, 
but  may  allege  generally  that  she  is 
possessed  of  property  to  her  sole  and 
separate  use  which  is  chargeable,  etc. 
Rogers  v.  Ward,  8  Allen  (Mass.)  387. 

a.  Morgan  v.  Smith,  11  111.  194,  hold- 
ing that  where  the  extent  and  charac- 
ter of  the  plaintiff's  rights  are  more 
peculiarly  within  the  knowledge  of  the 
adversary,  it  is  sufficient  for  the  com- 
plaint to  allege  generally  that  the  ad- 
verse party  claims  to  have  some  rights 
relative  to  the  subject-matter  of  the 
controversy,  leaving  the  opposite  party 
to  disclose  in  his  answer  the  nature 
and  extent  of  them.  See  also  Thom- 
son V,  Morris,  57  111.  333;  Wheeler, 
etc.,  Mfg.  Co.  V.  Filer,  52  N.  J.  Eq.  164. 

8.  A  description  of  one  of  the  de- 
fendants against  whom  relief  was 
prayed,  as  **  of  said  county,"  where 
two  counties   were  mentioned  in  the 


6  Encyc.  PI.  &  Pr.— -19 


preceding  part  of  the  bill,  and  the 
jurisdiction  of  the  court  depended  upon 
his  residence  in  a  certain  one  of  those 
counties,  was  held  to  be  insufficient* 
Sims  V,  Sims,  50  Ga.  572. 

4.  State  V.  Black  River  Phosphate 
Co.,  27  Fla.  276;  Wescottv.  Wicks,  72 
111.  524;  Pogue  V,  Clark,  25  111.  351; 
Ramsey  v.  Liston,  25  111.  iz±\  Schnei- 
der V.  Seibert,  50  111.  284;  Chouteau  t^. 
Rice,  I  Minn.  106;  Murrell  v,  Jones, 
40  Miss.  565;  Wilson  v.  Hill,  46  N.  J. 
^Q-  3^5  Tallman  v.  Green,  3  Sandf. 
(N.  Y.)  437;  Stewart  v.  Flint,  57  Vt. 
216;  Price  V,  Coleman,  21  Fed.  Rep. 
357;  Atwill  V.  Ferrett,  2  Blatchf.  (U. 
S.)  39;  Dwight  V,  Smith,  20  Blatchf. 
(U.  S.)  210;  Peeler  v.  Lathrop,  2  U. 
S.  App.  40;  Leo  V.  Union  Pac.  R.  Co., 
19  Fed.  Rep.  283.  See  also  Botsford 
V,  Beers,  ii  Conn.  369;  Hubbard  v, 
McNaughton,  43  Mich.  220 ;  Bromberg 
V,  Heyer,  69  Ala.  22 ;  Moore  v.  Har- 
per, 27  W,  Va.  362 ;  Darthez  v.  Clem- 
ens, 6  Beav.  169. 

Leayeto  Amend  may  be  given  upon 
sustaining  a  special  demurrer.  Kelly 
V.  Rogers,  i  Jur.  N.  S.  514;  Parker  v, 
Nickson,  9  Jur.  N.  S.  196-451 ;  Smith 
T'.  Gill,  52  Miss.  607;  Price  v.  Cole- 
man, 21  Fed.  Rep.  357. 

CoBts  on  Overruling  General  Denuurer 
will  not  be  given  the  plaintiff  if  the 
statements  in  the  bill  are  vague  and 
uncertain.  Reed  v.  O'Brien,  7  Beav.  32. 

5.  Henderson  v,  Mathews,  i  Lea 
(Tenn.)  34;  Kerr  v.  Kerr,  3  Lea 
(Tenn.)  225;  Cahalan  v,  Monroe,  56 
Ala.  303. 

6.  Grimshaw  v.  Walker,  12  Ala.  loi ; 
Masterson  v.  PuUen,  62  Ala.  145 ;  Ram- 
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tions  may  be  so  vague  and  imperfect  as  to  render  inert  or  ineffi- 
cient those  with  which  they  are  connected,  and  thus  make  the 
bill  open  to  general  demurrer,*  or  prevent  relief  upon  the  bill, 
unless  it  be  amended.* 

3.  In  Fleas. — In  pleas  in  equity  there  must  in  general  be  the 
same  strictness  and  exactness  as  in  pleadings  at  law,  at  least  m 
matters  of  substance,^  and  in  pleas  in  abatement.*  Pleas  should 
not  be  argumentative,*  nor  leave  necessary  facts  to  be  gathered 
by  inference  alone;*  and  more  precision  is  required  in  a  plea  than 
in  a  billJ 

4.  In  Answers. — ^The  eame  degree  of  accuracy  is  not  required  in 
an  answer  as  in  a  bill.^  But  an  answer  must  be  certain  as  far  as 
practicable,  and  must  speak  directly,  and  not  argumentatively  or 


sej  V.  Listen,  25  111.  114;  Citizens*  St. 
R.  Co.  V.  Spahr,  7  Ind.  Apj3.  23 ;  Saum 
V.  Stingley,  3  Iowa  514;  Rorback  v. 
Dorsheimer,  25  N.  J.  Eq.  516;  Jones  v. 
Fajerweather,  46 N.  J.  Eq.  237 ;  Mutual 
L.  Ins.  Co.  V,  Sturges,  33  N.  J.  Eq.  328 ; 
Rowell  T.  Jewett,  71  Me.  4oi8;  Birely 
V,  Staley,  5  Gill  &  J.  (Md.)  432 ;  Dje 
V,  Mann,  10  Mich.  291. 

1.  Wormald  v.  DeLisle,  3  Beav.  18, 
where  a  general  demurrer  was  sus- 
tained with  leave  to  amend ;  Bridger 
V.  Thrasher,  22  Fla.  383 ;  Whitaker  v. 
DegraflFenreid,  6  Ala.  303.  See  also 
Danner  v.  Brewer,  69  Ala.  191 ;  Chou- 
teau V,  Rice,  I  Minn.  106;  Brokaw  v, 
Brokaw,  41  N.  J.  Eq.  215 ;  Kunkel  v. 
Markell,  26  Md.  390. 

a.  McGowan  v.  Branch  Bank,  7  Ala, 
823;  Williams  v.  Roe,  59  Ala.  629; 
Spence  v.  Duren,  3  Ala.  2gi ;  Jerome 
V.  Jerome,  5  Conn.  356;  Walcott  v. 
Tones,  4  Allen  (Mass.)  367;  Amj  v. 
Manning,  149  Mass.  487 ;  Creasy  v.  St. 
George's  Soc,  34  Mich.  51 ;  Le  Baron 
V.  Shepherd,  21  Mich.  263 ;  Prestidge 
V.  Pendleton,  24  Miss.  80.  See  also 
American  Box  Mach.  Co.  v,  Crosman, 
57  Fed.  Rep.  1021 ;  Carter  v,  Lyman, 
33  Miss.  171. 

8.  Lingan  v.  Henderson,  i  Bland 
(Md.)  236;  Burditt  v.  Grew,  8  Pick. 
(Mass.)  III. 

Bassett  v.  Salisbury  Mfg.  Co.,  43  N. 
H.  349,  where  the  court  said:  "The 
language  must  be  such  as  to  include 
all  intendments ;  and  if  a  case  can  be 
supposed,  consistent  with  the  facts 
pleaded,  which  would  render  the  plea 
inoperative  as  a  full  defense,  and  which 
is  not  excluded  by  particular  aver- 
ments, the  plea  is  bad." 

4.  Beck  V,  Beck,  36  Miss.  72. 

0.  Bassett  v,  Salisbury  Mfg.  Co.,  43 


N.  H.  249;  McDonald  v.  Salem  Capital 
Flour  Mills  Co.,  31  Fed.  Rep.  577. 

6.  Meeker r;.  Marsh,  i  N.J.  Eq.  198; 
Harrison  v.  Farrington,  38  N.  J.  Eq. 
358;  McCloskey  v.  Barr,  38  Fed.  Rep. 
165. 

7.  Lingan  v,  Henderson,  i  Bland 
(Md.)  236. 

A  plea  that  the  plaintiff  "  is  incapable 
of  taking  care  of  herself  or  her  proper- 
ty," without  specifying  the  particular 
incapacity,  was  held  insufficient,  and 
overruled  on  argument.  Corlies  v. 
Corlies,  23  N.  J.  Eq   197. 

Plea  of  mnooent  Pnrohase. — It  is  a 
general  rule  that  a  defendant  resisting 
the  relief  prayed  for,  on  the  ground 
that  he  is  an  innocent  purchaser,  must 
particularly  and  precisely  deny  all 
notice  and  every  circumstance  from 
which  notice  can  be  inferred.  Den- 
ning V.  Smith,  3  Johns.  Ch.  (N.  Y.) 
345 ;  Brinckerhoff  v.  Lansing,  4  Johns. 
Ch.  (N.  Y.)  65;  Napier  v,  Elam,  6 
Yerg.  (Tenn.)  108;  Pillow  v.  Shan- 
non, 3  Yerg.  (Tenn.)  508;  Aikin  v. 
Smith,  I  Sneed  (Tenn.)  304;  Craig 
V,  Leiper,  2  Yerg.  (Tenn.)  193 ;  Say- 
lors  V.  Saylors,  3  Heisk.  (Tenn.)  525; 
Smitheal  v.  Gray,  i  Humph.  (Tenn.) 
496;  Card  well  v,  Cheatham,  2  Head 
(Tenn.)  14;  High  v.  Batte,  lo  Yerg. 
(Tenn.)  335;  Thomas  v.  Stone,  Walk. 
(Mich.)  117;  Danels  v.  Taggart,  i  Gill 
&J.(Md.)3ii. 

Plea  of  Fonner  Suit  Pending. — See  ar- 
ticle Another  Suit  Pending,  vol.  i, 

P-  773- 

8.  King  V.  King,  9  N.  J.  Eq.  44, 
where  it  was  held  mat  an  allegation  of 
payment  in  an  answer  is  sufficiently 
sustained  by  proof  of  satisfaction  of 
the  demand  in  any  way,  as  by  set-off, 
accord  and  satisfaction,  etc.    In  this 
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by  way  of  negative  pregnant.*  If  it  be  indefinite  or  uncertain,  a 
satisfactory  answer  may  be  compelled  by  filing  exceptions  for 
insuflficiency.* 


case  the  court  said :  **As  to  the  agree- 
ment as  set  up  in  the  answer,  it  was 
objected,  it  was  not  proved  in  the 
ternns,  as  alleged  and  set  out  in  the 
answer.  In  addition  to  what  I  have 
said,  as  to  the  agreement  being  ex- 
press or  implied,  I  would  observe  that 
tlie  same  strictness  of  proof  is  not  re- 
quired in  a  case  like  this  as  in  a  case 
for  specific  performance,  where  the 
very  terms  of  the  agreement  or  con- 
tract are  necessary  to  be  ascertained, 
in  order  to  obtain  a  decree.  It  is  a 
general  rule  that  the  substance  only  of 
the  issue  need  be  proved;  nor  is  it 
necessary  that  the  same  degree  of 
accuracy  should  be  observed  in  an  an- 
swer as  is  required  in  a  bill,  i  Barb. 
Ch.  P.  138;  2  Dan.  244;  Gresley's  Eq. 
Ev.  167.  An  allegation  of  payment  in 
chancery  pleading  is  sufficiently  sus- 
tained by  a  proof  of  satisfaction  of  the 
demand  in  any  way,  as  by  set-off, 
accord  and  satisfaction,  etc.  Lee  v, 
Beatty,  8  Dana  212.    It  is  true  that 


there  must  be  a  correspondence  be- 
tween the  allegata  and  probata,  I 
think  there  is,  substantially,  a  corre- 
spondence in  this  case." 

1.  Article  Answers  in  EquiTY 
Pleading,  vol.  1,  p.  875. 

Answer  Setting  up  Bona  nde  PnroliaM. 
— It  is  said  that  the  same  strictness  in 
an  answer  setting  up  the  defense  of  a 
bona  -fide  purchase  for  a  valuable  con- 
sideration without  notice  is  not  re- 
quired as  in  a  plea  setting  up  the  same 
defense.  Servis  v.  Beatty,  32  Miss.  52. 
See  also  Wyse  v,  Dandridge,  35  Miss, 
672. 

Contra,  Rhea  v,  Allison,  3  Head 
(Tenn.)i76;  Ellisv.  Temple,  4  Coldw. 
(Tenn.)  315 ;  Aikin  v.  Smith,  i  Sneed 
(Tenn.)  304;  Cummings  v.  Coleman, 
7  Rich.  Eq.  (S.  Car.)  509 ;  Wood  v. 
Mann,  i  Sumn.  (U.  S.)  506;  Boone 
v.  Chiles,  10  Pet  (U.  S.)  177;  Wilson 
v.  Hillyer,  i  N.  J.  Eq.  63. 

8.  Article  Answers  in  Eqjjity 
Pleading,  vol.  i,  p.  896. 
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Sec  article  REPLICATIONS. 


DEMAND. 

Sec  article  CONDITIONS  PRECEDENT,  vol.  4,  p.  626. 

And  see  further  the  various  articles  in  this  work  upon  subjects  in  connecOan 
with  which  matters  of  demand  may  arise,  as  BILLS  OF  PARTICU- 
LARS; CHANGE  OF  VENUE;  TROVER,  etc. 


DEMURRERS 

AT  COMMON   LAW  AND   UNDER  THE  CODES. 
By  John  Lehman  and  S.  B.  Fishsr. 

L  BEmriTiOK,  296. 
n.  Hatuse  of  Dexxtbbeb,  297. 

1.  Generally,  297. 

2.  Objections  must  Appear  upon  Face  of  Heading,  297. 

a.  The  Rule  Stated,  297. 

b.  Speaking  Demurrers,  298. 

c.  Pleading  Demurred  to  Controls,  298. 

3.  Demurrer  to  Part  of  Pleading,  300. 

4.  Demurrer  Too  Broad,  301. 

a.  Generally,  301. 

b.  To  Whole  Count  when  Matter  Divisible,  303. 

c.  General  Demurrer  to  Several  Pleas,  305. 

d.  To  Several  Paragraphs  in  the  Same  Answer, 

305. 

in.  Kinds  of  Dexubbebs,  306. 

1.  General  Demurrer,  306. 

2.  Special  Demurrer,  307. 

3.  Statutory  Demurrer,  309. 

IV.  Who  may  Dexttb,  310. 

1.  For  Misjoinder  of  Defendants,  310. 

2.  For  Misjoinder  of  Plaintiffs,  311. 

3.  For  Misjoinder  of  Causes,  311, 

4.  For  Incapacity  to  Sue,  312. 
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y.  JODTBEE  IH  DEMTTEBEB,  312. 

1.  Necessity  for  Joinder,  312. 

2.  Nature  and  Effect  of ,  313. 

3.  Time  for  Joinder,  313. 

4.  Waiver  of  Joinder,  '^i'^. 

5.  Objections  Waived  by  Joinder,  314. 

VI  FOBM  OF  DEMXTBBEB,  314. 

1.  No  Precise  Form  Necessary,  314. 

2.  Requisites  of  a  Valid  Demurrer,  315. 

3.  Statement  of  Grounds,  315. 

^.  Defects  of  Substance,  315. 

^.   Defects  of  Form,  318. 

^.  Numbering  Grounds  of  Objection »  319, 

4.  yb/«/  Demurrers,  319. 

5.  Several  Demurrers,  320. 

vn.  JoniT  Demubbeb,  321. 
Tm  Sfeciftiho  Oboundb  of  Dexitbbeb,  322. 

1.  Generally,  322. 

2.  Statute  of  Limitations,  323. 

3.  Jurisdiction  of  Person,  323. 

4.  Jurisdiction  over  Subject-matter,  323. 

5.  i>^«/  Capacity  to  Sue,  323. 

6.  Objection  as  to  Parties,  323. 

7.  Another  Action  Pending,  324. 

8.  Adequacy  of  Remedy  at  Law,  324^ 

9.  Prayer  for  Relief  324. 
10.  Prior  Adjudication,  yi^. 

IX.  FniHO  OF  Demtjbbeb,  324. 

1.  Generally,  324. 

2.  Extension  of  Time,  325. 

X.  Effect  oi:  Demtjbbeb,  326. 

1.  Appearance,  326. 

2.  Searches  the  Whole  Record,  326. 

^.    7:%/?  Rule  Stated,  326. 
^.    r^?  What  Extent,  327. 

^r.  Insufficiency  of  Pleading  Demurred  to   Un- 
availing, 331. 

d.  After  Demurrer  to  Previous  Pleading  Over- 

ruled, 331. 

e.  Pleading  Equivalent  to  Demurrer,  331. 

/.    When  the  Pleading  is  Insufficient  as  a  De* 

murrer,  332. 
g.   Over  General  Issue,  332. 
h.  Demurrer  to  Amended  Pleading,  332. 
L    To  Plea  in  Abatement,  332. 
/    What  Defects  Reached,  333. 

3.  Admissions,  334. 

a.  Generally,  334. 

b.  Extent  of  Admissions,  336. 

c.  When  Admission  of  No  Effect,  338. 

d.  For  What  Purpose  Admission  Used,  338. 

4.  Defects  Waived  by,  338. 
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XL  Seabikg,  339. 

XTT.  Statttte  of  Ldotatiokb,  34a 
XTTT  Ahotheb  Actiok  Pehdiho,  34a 
XIT.  MisjoiKBEE  OF  Causes^  340. 

XV.  Want  of  Sufficieht  Facts,  343. 

1.  Declaration  or  Complaint,  343. 

2.  Plea  or  Answer,  345. 

3.  Demurrer  the  Proper  Remedy,  346. 

4.  Construction  of  Pleadings  on  Demurrer^  346. 

5.  What  Defects  Reached  by,  347. 

XVL  Bexuesee  Oee  Tehus,  349. 
XVn.  Peayee  foe  Belief,  350. 
ZVnL  Effect  of  SuBTAnmro,  352. 

I.  Judgment,  352. 

a.  Introductory  Statement,  352. 

b.  On  Demurrer  to  Declaration  or  Complaint,  353. 

c.  On  Demurrer  to  Plea  or  Answer,  354. 

d.  On  Demurrer  to  Replication,  355. 

e.  Effect  of  Other  Issues  Pending,  355. 
/.  Parties  Affected  by  Judgment,  355. 

g.    When  Judgment  Operates  as  a  Bar,  356. 
3«  Harmless  Error,  356. 

a.  Generally,  356. 

b.  To  One  Paragraph  of  Complaint,  356. 

c.  To  One  of  Several  Pleas,  '^^6, 

d.  To  One  Paragraph  of  Answer  or  Reply,  357. 

e.  Where   Defense  Pleaded   is    Permitted  to  be 

Shown,  358. 
/.    Where  Amended  Pleading  is  Filed,  359. 
g.    Where  Ruling  is  Changed,  360. 

ynr  Effect  of  Oyeeetjliho,  360. 

1.  Introductory  Statement,  360. 

2.  Pleading  Over,  361. 

a.  Generally,  361. 

b.  Leave  to  Plead  Over  Discretionary,  362. 

c.  Terms  and  Time  of  Pleading  Over  Discretum^ 

^ry>  363- 

d.  Effect  of  Pleading  Over,  363. 

e.  Second  Demurrer,  366. 

3.  Judgment,  366. 

4.  Review  on  Appeal,  367. 

a.  Generally,  367. 

b.  Harmless  Error,  368. 

5.  Not  Ground  for  New  Trial,  369. 

XX.  Defects  Hot  Beached  bt  Bemueeei^  369. 
XXL  Defects  Waived  bt  Failuee  to  Deicue,  372. 

1.  The  General  Rule  Stated,  372. 

2.  Defects  Supplied  by  Plea  or  Answer,  372. 

3.  Facts  Sufficient  to  Constitute  a  Cause  of  Action,  373. 
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4.  To  Amended  Pleading,  374, 

5.  Jurisdiction,  374. 

a.  Of  the  Person,  374. 

b.  Of  the  Subject-matter,  yj^ 

6.  As  to  Parties,  374. 

a.  Generally,  374. 

b.  Misjoinder,  374. 

(1)  Of  Plaintiffs,  374. 

(2)  Of  Defendants,  375. 
^r.   Defects  of  Parties,  ^7^, 

7.  Another  Action  Pending,  376. 

8.  Incapacity  to  Sue,  376. 

9.  Statute  of  Limitations,  377. 

10.  Misjoinder  of  Causes  of  Action,  yj*]. 

11.  Uncertainty  and  Ambiguity,  378. 

12.  Duplicity,  378. 

13.  W^>4^«  Waived  No  Other  Means  Available,  378. 

XXTT  Demubbee,  How  Waived.  See  titles,  Effect  of 
Sustaining  Demurrers  ;  Effect  of  Overruling 
Demurrer  ;  Demurrer  in  Conjunction  with 
Other  Pleadings,  378. 

1.  The  Rule  Stated,  379. 

2.  Trial  without  Disposition  of,  379. 

3.  Other  Pleadings  Filed  while  Demurrer  Pending,  380. 

4.  By  Answering  Amended  Complaint,  381. 

5.  By  Second  Demurrer,  381. 

XXTTT  Demiteree   to    Amended    ahd    Svpplemehial 
Pleadikob,  381. 

1 .  To  Amended  Pleadings,  38 1 . 

a.  Generally,  381. 

b.  When  It  may  Not  be  Filed,  381. 

c.  Waiver  of  Demurrer  to  Original  Pleading,  382. 

2.  To  Supplemental  Pleading,  382. 

XXIT.  BEMUEBEE  IK  COKJXJNCTIOK   WITH  OTHEE    PLEAD- 
IKG8,  382. 

1.  Demurrer  and  Plea  to  Declaration,  382. 

2.  Demurrer  and  Reply  to  Answer,  383. 

3.  Effect  of  Pleading  and  Demurring  to  Same  Plead' 

ing,  384. 

XZ7.  Amendihg  Dexiteeee,  384. 

XXVL  WiTHDEAWAL  OF  DEMTJEEEE,  385. 

XXVn.  Feivolotts  Demueeee,  385. 

1.  Nature  of ,  385. 

2.  Remedy,  387. 

3.  Pleading  Over,  388. 

XXTm  Steixino  Demtjeeeb  fbom  Files,  389. 
XXTX  Cokstbuctiok  of  Pleadiho  upok  Demttbbeb,  389. 
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CROSS-REFERENCES. 

As  to  Demurrers  in  the  Various  Kinds  of  Actions  and  Proceedings,  and  in 
Suits  and  Actions  Related  to  Particular  Subject-matters,  see  the 
titles  in  this  work  indicative  of  the  subject  in  hand ;  thus,  for 
Demurrers  to  Bills  of  Review,  see  article  BILLS  OF  REVIEW; 
for  Demurrers  in  Actions  to  Enforce  Awards,  see  article 
A  WARDS,  etc. 

As  to  Raising  Particular  Objections  by  Demurrer,  consult  the  titles  in  this 
work  indicative  of  the  subject  of  the  objection  ;  thus  Demurrers 
for  Defects  of  Parties  will  be  treated  in  the  article  PAR  TIES  ; 
Demurrers  for  Defects  oj  Jurisdiction  will  be  treated  in  the  article 
JURISDICTION:  Demurrers  for  Multifariousness,  in  the  article 
MULTIFARIOUSNESS ;  and  so  throughout  all  the  various 
objections  that  may  be  raised, 

I.  DSFDriTlOK. — A  demurrer  is  an  objection  that  the  pleading 
against  which  it  is  directed  is  insufficient  in  law  to  support  the 
action  or  defense,  and  that  the  demurrant  should  not,  therefore, 
be  required  to  further  plead.* 

Olasiet. — A  demurrer  is  either  in  respect  of  the  substance  of  the 


1.  6  Bouv.  L.  Diet. ;  Stephen  PI. 
(Tyler)  157;  i  Chitty's  PI.  (i6th  Am. 
ed.)  693 ;  5  Mod.  232 ;  Cok.  Litt.  71  h. ; 
Tyler  v.  Hand,  7  How.  (U.S.)  581; 
Davies  v.  Gibson,  2  Ark.  118;  Webb 
V.  Vanderbilt,  39  N.  Y.  Super.  Ct. 
10.  See  infra^  II.  Nature  of  Demurrer. 

Proceedings  E<iiilyaleBt  to  Demmrer. — 
When  the  facts  are  admitted  and  re- 
ferred to  the  court,  such  action  is 
equivalent  to  a  demurrer.  People  v. 
Vermilyea,  7  Cow.  (N.  Y.)  108. 

A  motion  to  dismiss  which  serves 
the  same  purpose  as  a  demurrer  is 
equivalent  thereto.  Marriott  v.  Clise, 
12  Colo.  561 ;  Taylor  v.  Palmer,  31 
Cal.  257;  Den  v.  Den,  6Cal.  82;  But- 
ler V.  Lawson,72  Mo.  227;  Austin  v. 
Loring,  63  Mo.  19;  Paxon  v.  Tal- 
mage,  87  Mo.  13. 

An  answer  raising  only  questions  of 
law  is  in  effect  a  demurrer  and  must 
be  tried  by  the  court.  Charlotte,  etc., 
R.  Co.  V,  Gibbes,  23  S.  Car.  372. 

The  plea  of  in  nnllo  est  erratum ^  is 
in  the  nature  of  a  demurrer ;  it  refers 
the  matter  at  once  to  the  judgment  of 
the  court,  and  supersedes  the  necessity 
of  a  certiorari,  Gilliland  v.  Rapple- 
yea,  15  N.  T.  L.  138;  Claggett  v, 
Simes,  31  N.  H.  22. 

A  motion  by  the  applicant  that  a 
writ  of  mandamus  issue  notwith- 
standing the  answer  of  the  defendant, 
amounts  to  a  general  demurrer  to 
the  answer.     Ward  v.  Flood,  48  Cal. 


36 ;  People  v,  Westchester  County,  73 
N.  Y.  173. 

The  objection  to  the  admission  of 
evidence  under  the  complaint  on  the 
trial,  for  the  reason  that  the  complaint 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  is  equivalent  to 
a  general  demurrer  to  such  complaint. 
Hays  V.  Lewis,  17  Wis.  210;  Harris  v, 
Harris,  10  Wis.  467. 

A  motion  to  quash  the  return  to  an 
alternative  writ  of  prohibition,  on  the 
ground  that  the  facts  stated  thereon 
are  insufficient,  etc.,  is  in  the  nature  of 
a  demurrer.  State  v,  Braun,  31  Wis. 
600 ;  Barnet  v.  College  of  Physicians, 
etc.,  7  How.  Pr.  (N.  Y.  Supreme  Ct.) 
290. 

A  motion  to  dismiss  because  of  in- 
sufficient specifications  has  been  held 
to  be  in  the  nature  of  an  informal  de- 
murrer. Shelden  v.  Call,  55  Me.  159; 
Camp  V.  Allen,  12  N.  J.  L.  i. 

A  motion  under  a  statute  that  the 
court  instruct  the  jury  to  disregard 
the  first  count  of  a  declaration,  upon 
the  ground  that  it  is  defective,  stands 
upon  the  same  ground  as  a  demurrer, 
and  the  parties  cannot  invoke  facts  de- 
hors the  record,  either  in  support  of  or 
against  such  motion.  Tarlton  v.  Mil- 
ler, I  111.  69. 

But  it  was  held  in  Indiana  that  a 
motion  to  strike  out  does  not  perform 
the  office  of  a  demurrer.  Gorden  v, 
Garr,  37  Ind.  463. 


296 


Volume  VI. 


Hatart  of  Denrarrer. 


DEMURRERS. 


Olijeotioni  most  Appear. 


facts  Stated,*  or  of  the  manner  or  form  in  which  they  are  stated.* 
IL  Hatitbs  of  Deiivbbeb— 1.  Generally. — It  is  not  the  office  of 
a  demurrer  to  set  out  facts ;  it  involves  only  such  facts  as  are  al- 
leged in  the  pleading  demurred  to,  and  raises  only  questions  of 
laviv  as  to  the  sufficiency  of  the  pleadings,  which  arise  upon  the 
face  thereof.* 

2.  Olgeotions  must  Appear  upon  Face  of  Pleading — a.  The  Rule 
Stated. — It  is  a  fundamental  rule  of  pleading  that  a  demurrer 
will  only  lie  for  defects  which  appear  upon  the  face  of  the  plead- 
ingto  which  it  is  opposed,*  and  must  be  decided  without  evidence 


1.  See    infra,   III.    i.    General  Be- 
mtmrrer. 

2.  See   infra.    III.    2.  Special   De- 
murrer. 

3.  Brooke  r.  Widdicombe,  39  Md.  • 
401 ;  AflFeld  v.  People,  12  111.  App.  502 ; 
Hudson  V.  Wheeler,  34  Tex.  362 ;  Brad- 
ley v.  Rodelsperger,  17  S.  Car.  11; 
Chambers  v.  Hoover,  3  Wash.  Ter. 
110;  Brennan  v.  Ford,  46  Cal.  13; 
Cook  V.  De  la  Guerra,  24  Cal.  239; 
Rice  v.  Rice,  13  Oregon  340;  Walden 
-D,  Craig,  14  Pet.  (U.  S.)  153;  Rutz  v, 
St.  Louis,  7  Fed.  Rep.  438. 

Flea  to  MerttB. — Where  a  defendant 
was  defaulted  for  want  of  a  plea,  and 
the  plaintiff  agreed  to  set  aside  the  de- 
fault on  condition  that  the  defendant 
would  plead  to  the  merits  and  go  to 
trial,  a  general  demurrer  to  the  decla- 
rations was  held  not  such  a  plea  as  the 
plaintiff  was  bound  to  receive,  and  if 
he  objected  to  it,  the  court  should  not 
entertain  it.  Doty  v.  Strong,  i  Pin. 
(Wis.)  313. 

Answer  as  Denrarrer. — Under  section 
275  of  the  N.  Y.  Code,  providing  that 
"the  relief  granted  to  the  plaintiff,  if 
there  be  no  ansiver,  cannot  exceed 
that  which  he  shall  have  demanded  in 
his  complaint,  but  in  any  other  case  the 
court  may  grant  him  any  relief  con- 
sistent with  the  case  made  by  the 
complaint,"  etc.,  it  was  held  that  the 
term  "answer,"  as  used  in  this  section, 
does  not  include  demurrer.  Answer 
and  demurrer  are  distinct  pleadings 
under  the  code,  having  different  of- 
fices, the  former  presenting  issues  of 
fact,  the  latter  raising  only  questions 
of    law.      Kelly  v.  Downing,   42    N. 

Y-  77-  .... 

Under    a    statute    authonzmg   the 

clerk  to  enter  a  judgment  by  default 

in  an   action   for  money  or  damages 

arising  on  a  contract,  "if  no  answer 

has  been  filed  with  the  clerk  of  the 

court  within  the  time  specified  in  the 


summons,"  it  was  held  that  a  demur- 
rer filed  within  the  time  was  covered 
by  the  term  "answer."  Oliphant  v. 
Whitney,  34  Cal.  27. 

Balslng  Qneitlon  of  Proof. — One  of  the 
oflices  of  the  demurrer  is  to  inquire 
whether  the  matter  is  well  pleaded  or 
can  be  pleaded,  and  it  therefore  raises 
the  question  whether  the  opposite 
pleader  may,  under  the  rules  of  evi- 
dence, prove  the  facts  which  he  has 
pleaded.  Harkins  v,  Edwards,  i 
Iowa  426. 

Time  of  Filing  Pleading. — A  demurrer 
does  not  reach  the  question  as  to  the 
proper  time  of  filing  a  pleading.  Mor- 
gan V,  Dyer,  10  Johns.  (N.  Y.)  161; 
Ludlow  V.  McCrea,  i  Wend.  (N.  Y.) 
228;   Northum  v.  Kellogg,  15  Conn. 

574. 
Not  SnbBtltnte  for  Flea  In  Abatement. 

— Demurrer  for  defect  of  parties  is  not 
a  substitute  for  the  common-law  plea  in 
abatement.  The  latter  presented  an 
issue  of  fact,  while  the  former  raises  a 
question  of  law  from  the  facts  stated  in 
the  complaint.  Porter  v,  Fletcher,  25 
Minn.  493;  Furniss  v»  Ellis,  2  Brock. 
(U.  S.)  14. 

Matter  in  abatement  appearing  on 
the  face  of  the  complaint  was  held 
properly  available  on  demurrer.  May- 
hew  V.  Robinson,  10  How.  Pr.  (N.  Y. 
Supreme  Ct.)  162. 

Inflingement  of  Trade-mark. — As  to 
whether,  upon  demurrer,  the  court 
will  say  one  trade-mark  is  an  infringe- 
ment of  another,  both  marks  being 
made  a  part  of  the  complaint,  see  Lid- 
ersdorf  v.  Flint,  50  Wis.  405. 

4.  Arkansas, — Nordman  v.  Craig- 
head, 27  Ark.  369. 

California. — Triscony  v.  Branden- 
stein,  66  Cal.  516. 

Indiana. — Trentman  v.  Fletcher,  100 
Ind.  112;  Thames  L.  &  T.  Co.  v, 
Beville,  100  Ind.  311;  Jones  v.  Brad- 
ford, 25  Ind.  307. 
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aliunde,^  unless  by  consent  of  the  parties.* 

b.  Speaking  Demurrers. — A  speaking  demurrer,  that  is,  a 
demurrer  which  is  founded  on  matter  collateral  to  the  pleading 
against  which  it  is  directed,  is  bad  and  as  such  will  be  overruled.^ 

c.  Pleading  Demurred  to  Controls.— It  is  also  a  well-set- 
tied  principle  that,  when  a  pleading  is  demurred  to,  resort  cannot 
be  had  to  other  pleadings  for  the  purpose  of  supporting  or  resist- 
ing the  demurrer,  but  the  demurrer  must  prevail  or  fall  by  the 


Iowa. — Polk  County  v,  Hierb,  37 
Iowa  363;  Childs  v»  Limback,  30  Iowa 

398. 

Kansas. — Majberry  v.  Kelley,  i 
Kan.  116. 

New  Jersey,  —  Coddington  v, 
Beebe,  29  N.  J.  L.  550. 

New  Tork. — ^Nones  v,  Hope  Mut. 
L.  Ins.  Co.,  5  How.  Pr.  (N.  Y.  Su- 
premeCt.)  96;  Amory  v.  McGregor, 
13  Johns.  (N.  Y.)  287;  Dubois  v.  New 
York,  etc.,  R.  Co.,  i  N.  Y.  Leg.  Obs. 
362 ;  Barker  v.  Mechanics  F.  Ins.  Co., 
3  Wend.  (N.  Y.)  97;  Lindau  v.  Royal 
Ins.  Co.  (Supreme  Ct.),7N.  Y.  Supp. 
441 ;  Hurliman  v,  Seckendorf  (Brook- 
lyn City  Ct.),  18  N.  Y.  Supp.  756. 

Texas. —  Hudson  v.  Wheeler,  34 
Tex.  362 ;  Southern  Cotton  Press,  etc., 
Co.  V.  Bradley,  52  Tex.  587. 

Wisconsin.  —  Benedix  xk  German 
Ins.  Co.,  78  Wis.  80;  Zaegel  v.  Kus- 
ter,  51  Wis.  41 ;  Smith  v.  Janesville, 
52  Wis.  683 ;  Magdeburg  v.  Uihlein,  53 
Wis.  166;  Markey  v,  Milwaukee,  76 
Wis.  353. 

United  States. — Robinson  v.  Na- 
tional Stockyard  Co.,  20  Blatchf.  (U. 
S.)  514;  Tyler  v.  Hand,  7  How.  (U.  S.) 
582 ;  Liegeois  v.  McCracken,  10  Fed. 
Rep.  664. 

Enfcland. — Davies  v.  Penton,  6  B.  & 
C.  216,  13  E.  C.  L.  147. 

In  an  action  on  a  written  contract, 
the  contract  must  be  construed  on  de- 
murrer by  the  light  afforded  by  the 
declaration  alone,  and  not  by  circum- 
stances that  may  be  suggested  but 
which  do  not  appear  on  the  declara- 
tion.   Stout  V.  Whitney,  12  111.  218. 

Illegality  of  Contract. — The  illegality 
of  a  contract  sued  on  must  appear 
upon  the  face  of  the  complaint,  or  it 
cannot  be  taken  advantage  of  by  de- 
murrer. Fairbank  v.  Leary,  40  Wis. 
644.  See  also  Heavenridge  v.  Mondy, 
34  Ind.  35. 

1.  Wells  V.  Jackson  Iron  Mfg.  Co., 
44  N.  H.  61,  construing  Orange  v. 
Berry,  24  N.  H.  105 ;  Wendell  v,  Ab- 


bott, 45  N.  H.  349;  Miller  v.  Miller,  63 
Iowa  387 ;  Childs  v,  Limback,  30  Iowa 
398. 

8.  Wells  V,  Jackson  Iron  Mfg.  Co., 
44  N.  H.61. 

8.  California,  —  Cook  v.  De  la 
Guerra,  24  Cal.  239;  Kamm  v.  State 
Bank,  74  Cal.  191. 

Florida. — State  v,  Putnam  County, 
23  Fla.  632. 

Illinois. — Williams  v.  Davis,  46  IlL 
App.  228.  ^ .  - 

Maryland. — Baltimore,  etc.,  R.  Co. 
V.  Ritchie,  31  Md.  198. 

Massachusetts. — Dennehey  v.  Wood- 
sum,  100  Mass.  198. 

New  Tork. — (jetty  v.  Hudson  River 
R.  Co.,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  177;  Wilson  V.  New  York,  15 
How.  Pr.  (N.  Y.  C.  PI.)  500;  Leland 
V.  Tousey,  6  Hill  (N.  Y.)  333;  Coe  v. 
Beckwith,  19  How.Pr.  (N.Y.  Supreme 
Ct.)  398;  Amory  v.  M'Gregor,  12 
Johns.  (N.  Y.)  287. 

North  Carolina. — Von  Glahn  v.  De 
Rossett,  76  N.  Car.  292. 

Pennsylvania.  —  Wyoming  County 
V.  Bardwell,  84  Pa.  St.  104. 

United  States. — Darrow  v.  H.  R. 
Home  Produce  Co.,  57  Fed.  Rep. 
464. 

Extrinsic  liatten  of  Ot^ectiona.  — 
Where  the  complaint  did  not  show 
that  summons  was  prematurely  issued, 
it  was  held  that  a  demurrer  on  that 
ground  was  bad.  Hust  v.  Conn,  12 
Ind.  257. 

A  demurrer  setting  up  the  extrinsic 
fact  that  a  copy  of  the  complaint  was 
not  served  with  the  summons,  is  bad. 
Ghiradelli  v.  Greene,  56  Cal.  629. 

Where  the  fact  does  not  appear  af- 
firmatively upon  the  face  of  the  com- 
plaint, the  objection  that  suit  was  com- 
menced before  the  cause  of  action  ac- 
crued cannot  be  taken  by  demurrer. 
Smith  V.  Holmes,  19  N.  Y.  271; 
Maynard  v.  Talcott,  11  Barb.  (N.  Y.) 
569,  citing  Pugh  v.  Robinson,  i  T.  R. 
116;  Owe'n  V.  Waters,  2  M.  &  W.  91. 
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face  of  the  pleading  to  which  it  is  directed.^ 

XzMUts. — But  the  authorities  are  not  uniform  as  to  whether  in- 
struments which  are  annexed  to  a  pleading  as  exhibits  are  a  part 
of  such  pleading.* 


1.  Arkansas, — Clark  v.  Holt,  i6 
Ark.  257. 

Illinois. — Rust  v.  Frothingham,    i 

111.  33a. 

Indiana. ^Aineric9Ji  Ins.  Co.  v.  Rep- 
lo^le,  114  Ind.  I ;  Thames  L.  &  F.  Co. 
V.  BeviUe,  100  Ind.  309;  De  Armond 
ZF.  Ballou,  132  Ind.  398. 

Iawa.--SXB.te  V.  Simpkins,  77  Iowa 
676 ;  Polk  County  v.  Hierb,  37  Iowa  363. 
Kentucky. — Yewell  v.  Bradshaw,  2 
Duv.  (Ky.)  574. 

Missouri.— O^tSnaXX.  v.  Vogel,  14  Mo. 
App.  317- 

Ne^  Jersey. — Brown  v.  Warden,  44 
N.  J.  L.  177. 

AT^v  Tork. — Coe  v.  Beckwith,  19 
How.  Pr.  (N.  Y.  Supreme  Ct.)  404; 
ATrgg^  V*  Covill,  18  Barb.  (N.  Y.)  260; 
DouglfSS  ^.'Phenix  Ins.  Co.,  138  N.  Y. 
215;  Western  Union  Tel.  Co.  v.  Mil- 
liken  (C.  PI.),  6  N.  Y.  St.  Rep,  252. 

Wisconsin. — Magdeburg  v.  Uihlein, 
53  Wis.  165;  Roberts  v.  White,  3  Wis. 
414;  Birdsall  v.  Birdsall,  52  Wis. 
208;  John  Pritzlaff  Hardware  Co.  v. 
Carlson,  76  Wis.  33 ;  Zaegel  v.  Kuster, 
51  Wis.  31 ;  Smith  v,  Janesville,  52 
Wis.  680;  Dalrjmple  v.  Milwaukee, 
53  Wis.  178. 

United  5/fl/^J.— Walden  v.  Craig, 
14  Pet.  (U.  S.)  152. 

Neither  the  interrogatories  attached 
to  a  pleading  nor  the  answers  thereto 
can,  on  demurrer,  aid  a  defective 
pleading.  Lane  v.  Krekle,  22  Iowa  399. 
The  title  of  the  cause  written  in  the 
margin  of  a  plea,  is  not  a  part  of  the 
plea.  Columbia  Bank  v.  Ott,  2  C ranch 
(C.  C.)  529. 

2.  The  following  cases  hold  that  ex- 
hibits filed  with  a  pleading  as  a  part 
thereof,  do  not  form  a  part  of  such 
pleading.  Guadalupe  County  v,  John- 
ston, I  Tex.  Civ.  App.  715 ;  Baker  v. 
Berry,  37  Mo.  307 ;  Kern  v.  South  St. 
Louis  Mut.  Ins.  Co.,  40  Mo.  25;  Had- 
win  V.  Home  Mut  Ins.  Co.,  13  Mo. 
^73;  Curry  v.  Lackey,  35  Mo.  392; 
State  V.  Samuels,  28  Mo.  App.  652; 
Bowling  V.  McFarland,  38  Mo.  465; 
Pomeroy  v.  Fullerton,  113  Mo.  440; 
Aultman  v.  Siglinger,  2  S.  Dak.  442 ; 
Rust  Owen  Lumber  Co.  v..  Fitch,  3  S. 
Dak.  213 ;  Burkett  v.  Griffith,  90  Cal. 
541 ;  Los  Angeles  v.  Signoret,  50  Cal. 


298;  Stratton  v.  Henderson,  26  111.  68; 
Harlow  v.  Boswell,  15  111.  56;  Lari- 
more  v.  Wells,  29  Ohio  St  13. 

In  the  following  cases  the  courts 
held  that  the  exhibits,  not  being"  the 
foundations  of  the  actions,  could  not 
be  looked  to  on  demurrer.  Fuller^  v~. 
Cox,  135  Ind.  47 ;  State  v.  Helms,  136 
Ind.  126;  Huseman  v.  Sims,  104  Ind. 
317;  Dumbould  v.  Rowley,  113  Ind. 
353;  Burks  r.  Watson,  48  Tex.  113; 
Taylor  v.  MacLea  (City  Ct),  11  N. 
Y.  Supp.  640. 

An  exhibit  was  held  to  be  a  part  of  the 
pleading  in  the  following  cases :  Lock- 
head  V.  Berkeley  Springs  Waterworks, 
etc.,  Co.  (W.  Va.  1895),  21  S.  E. 
Rep.  1031 ;  Pefley  v,  Johnson,  30  Neb. 
529.     See  also  article  Exhibits. 

Under  a  statute  in  Illinois  requiring 
that  instruments  sued  on  should  be 
made  exhibits  to  the  declaration,  the 
United  States  Supreme  Court,  Chief 
Justice  Waite  delivering  the  opinion, 
held  that  such  exhibits  were  a  part  of 
the  pleading.  Nauvoo  v.  Ritter,  97 
U.  S.  391. 

In  Mississippi,  under  a  similar  stat- 
ute, the  court  say  such  an  exhibit  be- 
comes a  part  of  the  record,  but  is  not 
a  part  of  the  pleading  and  cannot  sup- 
ply averments  omitted  therein.  Mar- 
shall V.  Hamilton,  41  Miss.  233. 

In  Kentucky,  under  a  statute  re- 
quiring that  instruments  of  writing 
upon  which  an  action  is  founded 
should  be  filed  as  a  part  of  the  plead- 
ing, it  was  held  that  a  note  filed  in  an 
action  by  the  assignee  of  the  payee, 
would  not  supply  the  omission  in  the 
declaration  of  the  averment  of  assign- 
ment, although  the  note  itself  showed 
the  assignment  from  the  payee  to  the 
plaintiff.  Dodd  v.  King,  i  Mete. 
(Ky.)  432 ;  Hill  v.  Barrett,  14  B.  Mon. 
(Ky.)  67.  But  the  same  court  also 
held  that  upon  demurrer  the  note  sued 
on  attached  to  a  complaint  sufficiently 
supplied  the  averment  as  to  the  matu- 
rity of  the  note.  Burton  v.  White,  i 
Bush  (Ky.)  10. 

It  was  held  in  Michigan,  that  where 
a  declaration  set  forth  a  contract  in 
full,  in  which  contract  the  plan,  speci- 
fications and  profile  of  the  work  were 
referred  to  and  made  a  part  of  the  con- 
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3.  Demurrer  to  Part  of  Pleading. — It  is  an  equally  wdl-settled 
principle  that  a  demurrer  cannot  be  addressed  to  fragmentary- 
parts  of  a  pleading.  Thus  a  demurrer  to  a  count  in  a  declaration 
must  be  to  the  whole  count  if  it  presents  a  single  cause  of  action, 
and  will  not  be  entertained  if  directed  against  a  part  thereof  ;* 


tract,  but  the  declaration  did  not  give 
the  plan,  specifications  and  profile  in 
full,  and  the  defendant  in  its  demurrer 
attached  the  specifications  in  full, 
this  was  proper  pleading,  as  the 
specifications  were  a  part  of  the 
contract  and  necessarily  a  part  of  the 
declaration,  and  not  being  given  there- 
in in  full  it  was  proper  for  the  defend- 
ant to  exhibit  them  to  the  court  so  that 
the  whole  contract  might  be  before  it. 
Mathewson  v.  Grand  Rapids,  88  Mich. 
561. 

When  Exhibit  Not  in  Fact  Annexed. — 
When  an  exhibit  is  not  in  fact  annexed 
to  the  petition,  though  the  petition 
states  that  it  is  annexed  thereto  and 
made  a  part  thereof,  it  should  not  be 
considered  as  forming  a  part  thereof. 
Lamorere  v.  Cox,  33  La.  Ann.  1045. 

Several  Parte  Not  RefiBrrlng  to  Bach 
Other. — An  affirmative  defense  is  to  be 
treated  as  a  separate  plea,  and  on  de- 
murrer thereto  defendant  is  not  en- 
titled to  have  the  benefit  of  denials 
made  in  another  part  of  the  answer, 
unless  repeated  or  incorporated  by 
reference  in  such  defense.  Douglass 
V,  Phenix  Ins.  Co.,  138  N.  Y.  215; 
Ritchie  v.  Garrison,  10  Abb.  Pr.  (N. 
Y.  Super.  Ct.)  246;  Hammond  v, 
Earle,  58  How.  Pr.  (N.  Y.  Supreme 
Ct.)437. 

When  a  petition  contains  two  counts, 
in  no  way  referring  to  each  other,  and 
demurrer  is  filed  to  one,  the  other  count 
cannot  be  looked  to  in  aid  of  such  de- 
murrer. Durkee  r.  City  Bank,  13  Wis. 
216;  Curtis  V.  Moore,  15  Wis.  134; 
Green  v.  Parsons  (Supreme  Ct.),  14 
N.  Y.  St.  Rep.  97 ;  Nelson  v.  Swan, 
13  Johns.  (N.  Y.)  483.  But  it  was 
held  otherwise  where  different  counts 
expressly  referred  to  each  other.  Rob- 
inson V.  Drummond,  24  Ala.  174.  So, 
also,  when  a  count  in  an  answer  set- 
ting up  a  counterclaim  refers  to  other 
parts  of  the  answer  or  to  the  com- 
plaint. Cragin  v.  Lovell,  88  N.  Y. 
258.  See  also  article  Counts,  Para- 
graphs, AND  Separate  Statements, 
vol.  5,  p.  302. 

When  Answer  and  Demnrrer  Filed  To- 
gether.— It  is  held  in  Texas ,  where  a 
demurrer  may  be  filed  with  an  answer. 


that  in  passing  upon  a  demurrer  to  a, 
petition  the  averments  in  the  answer 
may  also  be  considered.  Riggs  v.  Pope, 
3  Tex.  Civ.  App.  179;  Day  Land,  etc., 
Co.  V.  State,  68  Tex.  538. 

1.  Alabama. — Ladd  v.  Smith  (Ala. 
1892),  10  So.  Rep.  837;  Kennon  x?. 
Western  Union  Tel.  Co.,  92  Ala.  399; 
Pryor  v.  Beck,  21  Ala.  393 ;  Hester  v. 
Ballard,  96  Ala.  411. 

California. — Locke  v.  Peters,  65 
Cal.  161. 

Indiana. — Estep  v.  Estep,  23  Ind. 
114;  Mathews  v.  Norman,  4J2  Ind.  176; 
Smith  V,  Muncie  Nat.  Bank,  29  Ind. 
158 ;  Voorhees  v.  Hushaw,  30  Ind.  488; 
O'Haver  v.  snicner,  26  Ind.  278;  Beals 
V.  Beals,  27  Ind.  77;  Tousey  v.  Bell, 
23  Ind.  423;  Johnson  v.  Brown,  130 
Ind.  534;  Boden  v.  Dill,  58  Ind.  273. 

Iowa.— White  Oak  Dist.  Tp.  v.  Oska- 
loosa  Dist.  Tp.,  44  Iowa  518;  Hayden 
V.  Anderson,  17  Iowa  158. 

Massachusetts. — Minturn  v.  Manu- 
facturers  Ins.    Co.,    10  Gray  (Mass.) 

503. 

Minnesota. — Daniels  v,  Bradley,  4 
Minn.  158;  Knoblauch  v,  Foglesong, 
38  Minn.  459 ;  Bass  v.  Upton,  i  Minn. 
408. 

New  Tork. — Lord  v.-  Vreeland,  34 
How.  Pr.  (N.  Y.  Supreme  Ct.)  316; 
Manchester  v.  Storrs,  3  How.  Pr.  (N. 
Y.  Supreme  Ct.)  410. 

North  Carolina. — State  v.  Young, 
65  N.  Car.  579;  Speight  v.  Jenkins,  99 
N.  Car.  143 ;  Cowand  v.  Meyers,  99  N. 
Car.  198. 

Washingion. — Lowman  v.  West,  8 
Wash.  355. 

Wisconsin. — Shealy  v.  Chicago,  etc., 
R.  Co.,  72  Wis.  471. 

See  also  article  Counts,  Para- 
GRAPHS,AND  Separate  Statements, 
vol.  5,  p.  302. 

Where  Different  Breaehes  are  Assigned 
in  covenant  or  debt  on  a  bond,  each 
breach  is  in  the  nature  of  a  separate 
count,  and  should  be  demurred  to 
separately;  otherwise  in  case  of  assign- 
ment of  breaches  in  assumpsit.  Petti - 
bone  V.  Stevens,  6  Hill  (N.  Y.)  258. 
See  also  cases  cited  infra^  II.  4.  h. 
To  Whole  Count  when  Matter  Di- 
visible. 
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and  the  same  rule  applies  with  equal  force  to  a  plea  or  single 
defense  ;*  and  it  follows  that  a  demurrer  to  a  single  defense  cannot 
be  sustained  as  to  a  part  thereof  and  overruled  as  to  another  part, 
but  it  must  be  sustained  or  overruled  in  toto.^  But  where  a  stat- 
ute requires  that  the  several  causes  of  action  in  one  complaint 
shall  be  separated  into  divisions,  a  demurrer  may  be  interposed 
to  each  separate  cause  of  action,  notwithstanding  the  plaintiff  has 
disregarded  the  requirements  of  the  statute  by  failing  to  separate 
them.* 

4.  Bemurrer  Too  Broad — a.  Generally. — A  demurrer  which  is 
too  large,  that  is  to  say,  which  reaches  the  whole  pleading,  can- 
not be  sustained  if  the  pleading  is  good  in  part,  and  this  rule  ap- 
plies alike  to  the  declaration  or  complaint  and  to  all  subsequent 
pleadings,  and  if  a  declaration  or  complaint,  though  defective  in 
part,  contain  one  good  count,  a  general  demurrer  to  the  whole 
complaint  will  be  overruled.*  Likewise,  under  the  well-recognized 


1.  Reed  v.  Drais,  67  Cal.  491 ;  Fer- 
ricr  V.  Ferrier,  64  Cal.  23 ;  Corpening 
v.  Worthington,  99  Ala.  541 ;  Everett 
t7.  WaTinire,  30  Ohio  St.  308;  Chi- 
cago»  etc.,  R.  Co.  v.  Cedar  Rapids, 
etc.,  R.  Co.,  67  Iowa  324;  Delaware 
County  Bank  v.  Duncombe,  48  Iowa 
488;  Daniels  v.  Bradley,  4  Minn.  158. 

Demurrer  to  Separate  Paragraphe  of 
Answer. — Where,  taking  all  the  para- 
graphs of  an  answer  together,  they 
constitute  a  good  defense  to  the  ac- 
tion, it  is  error  to  sustain  a  demurrer 
to  a  part  of  them  and  thereby  render 
the  remaining  paragraphs  insufficient 
as  a  defense.  Norman  v,  Rogers,  29 
Ark.  365. 

a.  Armstrong  t;;  Hinds,  9  Minn.  356; 
State  V.  Shields,  56  Ind.  521 ;  Tittle  v. 
Bonner»  53  Miss  579.  See  also  Mar- 
shall V.  Vicksburg,  15  Wall.  (  U.  S.) 
146. 

DtvlffUe  Answer.  —  Distinct  allega- 
tions in  an  answer,  under  a  statute 
permitting  different  consistent  de- 
fenses to  be  set  up  in  the  same  an- 
swer, may  be  demurred  to.  Montague 
V.  Boston,  etc..  Iron  Works,  97  Mass. 

503- 

1.  Burhans  v.  Squires,  75  Iowa  59. 
And  where  a  complaint  specifies  sev- 
eral independent  reasons  for  granting 
the  relief  sought,  it  has  been  held  that 
separate  demurrers  will  lie.  Hilton  v. 
Mason,  92  Ind.  160;  Mustard  v,  Hop- 
pess,  69  Ind.  324;  Sheetz  v,  Longlois, 
69  Ind.  491 ;  Reynolds  v.  Faris,  80 
Ind.  14. 

So,  also,  where  distinct  defenses  are 
improperly  joined  in  one  division  of 


an  answer,  a  demurrer  may  be  directed 
against  one  of  them.  Wright  v.  Con- 
nor, 34  Iowa  240. 

And  a  part  of  an  answer  clearly  in- 
tended as  a  separate  and  distinct  de- 
fense may  be  demurred  to,  though  the 
words  ** separate  and  distinct"  are 
not  used.  Brassington  v,  Rohrs,  3 
Misc.  Rep.  (N.  Y.  City  Ct.)  258. 

In  a  case  where  the  declaration  was 
divided  into  several  paragraphs,  and 
separate  demurrers  interposed  to  each 
paragraph,  the  court  construed  the 
paragraphs  to  constitute  but  a  single 
cause  of  action  taken  together,  and, 
without  reference  to  the  manner  of 
demurring  thereto,  held  that  a  cause 
of  action  was  stated,  and  overruled  the 
demurrer  as  if  it  had  been  a  single 
demurrer. .  Prows  v.  Ohio  Valley  Ins. 
Co.,  2  Cine.  Sup.  Ct.  Rep.  14. 

4.  Alabama. — Montgomery  County 
V,  Barber,  45  Ala.  237 ;  Alabama  G.  S. 
R.  Co.  V,  Tapia,  94  Ala.  226;  Griel  v, 
Lomax,  86  Ala.  132 ;  Chandler  v.  Hol- 
loway,  4  Port.  (Ala.)  17. 

Arkansas. — Warner  v.  Capps,  37 
Ark.  32. 

California. — Stoddard  v,  Treadwell, 
26  Cal.  294 ;  Whiting  v.  Heslep,  4  Cal, 
327;  Griffiths  V.  Henderson,  49  Cal. 
566;  Cassidy  v,  Cassidy,  63  Cal.  352; 
Hulsman  v.  Todd,  96  Cal.  230;  Pfister 
V.  Wade,  69  Cal.  133;  Young  x^.  Pear- 
son, I  Cal.  448;  Murdock  v.  Brooks, 
38  Cal.  601 ;  Eastman  v,  Turman,  24 
Cal.  383;  Oakland  v.  Carpentier,  13 
Cal.  549;  Cox  V.  Western  Pac.  R. 
Co.,  47  Cal.  87;  Moyle  v.  Landers 
(Cal.  1889),  21  Pac.  Rep.  1133;  Boles 
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rules  for  construing  pleadings,  a  demurrer  will  be  overruled  if  the 
declaration  or  complaint  can  be  sustained  in  either  of  two  aspects 


V,  Weifenback,  15  Cal.  144;  Asevado 
V,  Orr,  100  Cal.  293;  Fleming  v.  Al- 
beck,  67  Cal.  226;  Weaver  v.  Conger, 
10  Cal.  233;  People  t;.  Morrill,  26  Cal. 
336;  McCann  v.  I^enHie,  100  Cal.  547. 

Colorado. — St.  Vrain  Stone  Co.  v. 
Denver,  etc.,  R.  Co.,  18  Colo.  211; 
Smith  V,  Salomon,  i  Colo.  176. 

Florida.  — Barbee  v.  Jacksonville, 
etc.,  Plank  Road  Co.,  6  Fla.  262;  Dib- 
ble V.  Jacksonville,  etc.,  Plank  Road 
Co.,  6  Fla.  279;  McKay  v.  Friebele, 
8  Fla.  21. 

Illinois. — Lusk  v.  Cook,  i  111.  84; 
Cowles  V.  Litchfield,  3  111.  356;  Gov- 
ernor t;.  Ridgway,  12  111.  14;  Walton 
r.  Stephenson,  14  111.  77;  Anderson  t;. 
Richards,  22  111.  217;  Tomlin  v.  To- 
nica,  etc.,  R.  Co.,  23  111. 429;  Barber  v. 
Whitney,  29  111.  439;  Stacy  v.  Baker, 
2  111.  417;  Henrickson  v.  Reinback,  33 
111.  299;  Nickerson  v.  Sheldon,  33  III. 
372 ;  Farmers,  etc.,  Ins.  Co.  v.  Menz, 
6^  111.  116;  Young  V.  Campbell,  10 
lil.  80;  Israel  v.  Reynolds,  11  III.  218; 
Gillilan  v.  Gray,  14  111.  416;  Bristow 
V.  Lane,  21  III.  194;  Wear  v.  Jackson- 
ville, etc.,  R.  Co.,  24  III.  593;  Reece 
V.  Smith,  94  III.  362 ;  Phoenix  Ins.  Co. 
V.  Frisch,  29  111.  App.  265 ;  Nash  v. 
Nash,  16  111.  79. 

Indiana.  —  M'Carty  v.  Rhea,  i 
Blackf.  (Ind.)  55;  Wingate  v.  Ellis,  i 
Blackf .  (Ind.)  563 ;  Horton  v.  Smelser, 
5  Blackf.  (Ind.)  428;  Nichol  v,  McCal- 
ister,  52  Ind.  586;  Rich  v.  Dessar,  50 
Ind.  309;  Romine  v.  Romine,  59  Ind. 
346;  Excelsior  Draining  Co.  v-  Brown, 
47  Ind.  19;  Leach  v.  Lewis,  38  Ind. 
160;  Rout  V.  Woods,  67  Ind.  319; 
State  V.  Shields,  56  Ind.  521 ;  Downs 
V.  McCombs,  16  Ind.  211;  Grif- 
fin V.  Kemp,  46  Ind.  172 ;  Urton  v. 
Luckey,  17  Ind.  213;  Gibson  County 
V.  Harrington,  i  Blackf.  (Ind.)  259; 
State  V.  Clark,  9  Ind.  241 ;  Baker  v. 
Groves,  i  Ind.  App.  522;  Brown  v. 
Gooden,  16  Ind.  414;  Adkins  v.  Wise- 
man, 19  Ind.  90;  Lime  City  Bldg.,  etc., 
Assoc.  V.  Black,  136  Ind.  544;  Bavless 
V.  Glenn,  72  Ind.  5;  Jones  v.  Pothast, 
72  Ind.  158;  Boys  v.  Simmons,  72  Ind. 
593;  Pittsburgh,  etc.,  R.  Co.  v.  Hunt, 
71  Ind.  229;  Firestone  v.  Daniels,  71 
Ind.  571 ;  Farnham  v.  Hay,  3  Blackf. 
(Ind.)  167 ;  Reyman  v.  Mosher,  71  Ind. 
596 ;  Pickerell  v,  Frankem,  64  Ind.  25 ; 
Jennings  County  v,  Verbarg,  63  Ind. 
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107;  Wright  V.  Indianapolis,  etc.,  R. 
Co.,  18  Ind.  168;  Alexander  v.  Gaar, 
15  Ind.  89;  Webb  v.  Bowless,  15  Ind. 
242 ;  Aurora  v.  Fox,  78  Ind.  i ;  Poland 
V.  Miller,  95  Ind.  387;  Redelsheimer 
V.  Miller,  107  Ind.  485;  Heavenridge 
V.  Mondy,  34  Ind.  29;  Smail  v.  San- 
ders, 118  Ind.  107. 

Iowa. PhnrnhAr^  1^    Tji»^|-pp^  Morr. 

(Iowa)  102 ;  Jars'is  v.  Worick,  10  lovea 
29;  Coon  V.  Jones,  10  Iowa  131 ;  Darr 
V.  Lilley,  11  Iowa  4;  Edmonds  -v. 
Cochran,  12  Iowa  488;  Zapple  v. 
Rush,  23  Iowa  99 ;  Singer  v.  Cavers, 
26  Iowa  178;  Brown  v.  Tomlinson,  2 
Greene  (Iowa)  525  ;  McFaul  v.  Ram- 
sey, 20  How.  (U.  S.)  523. 

Kentucky. — Com.  v.  Young,  5  Dana 
(Ky.)  568;  Turner  v.  Johnson,  7  Dana 
(Ky.)  435;  McGee  v.  Bast,  6  J.  J. 
Marsh.  (Ky.)456;  Overton  v.  Overton, 
6  J.  J.  Marsh.  (Ky.)  461;  Hancock  v. 
Vawter,  Hard.  (Ky.)  519;  M'Coy  v. 
Hill,  2  Litt.  (Ky.)  372;  Moor  v.  Dew- 
ees,  Litt.  Sel.  Cas.  (Ky.)  227;  Com.  v. 
Hughes,  8  B.  Mon.  (Ky.)  400;  Bull  v. 
McCrea,  8  B.Mon.  (Ky.)  424;  Robert- 
son V.  Clarkson,  9  B.  Mon.  (Ky.)  506; 
Haggin  v.  Williamson,  5  T.  6.  Mon. 
(Ky.)  8 ;  Wier  V.  Bush, 4  Litt.  (Ky.)  429. 

Maine.  —  Dexter  Sav.  Bank  v. 
Copeland,  72  Me.  220;  Cape  Eliza- 
beth V.  Lombard,  70  Me.  396;  National 
Exchange  Bank  v.  Abell,  63  Me.  346; 
Cumberland,  etc..  Canal  Corp.  v. 
Portland,  62  Me.  504;  Blanchard  v, 
Hoxie,  x\  Me.  370;  Concord  v.  De- 
laney,  56  Me.  201 ;  Swett  v,  Patrick,  11 
Me.  181. 

Maryland. — Scott  v.  Leary,  34  Md. 
401;  Willing  V.  Bozman,  52  Md.  63; 
Barr  v.  White,  22  Md.  259;  Spencer  v. 
Trafford,  42  Md.  i. 

Massachusetts. — Brown  v.  Castles, 
II  Cush.  (Mass.)  348;  Sears  v.  Trow- 
bridge, 15  Gray  (Mass.)  184. 

Mississippi. — Levey  v.  Dyess,  51 
Miss.  501 ;  Hines  v.  Potts,  56  Miss. 
346 ;  State  Board  of  Education  v.  Mo- 
bile, etc.,  R.  Co.,  71  Miss.  500. 

Missouri. — Missouri  Pac.  R.  Co.  v, 
McLiney,  32  Mo.  App.  166. 

Montana. — Collier  v.  Ervin,  2  Mont. 

335- 

Nebraska. — Alexander  v.  Thacker, 
30  Neb.  614. 

New  Jersey. — Perdicaris  v.  Trenton 
City  Bridge  Co.,  29  N.  J.  L.  367;  Bel- 
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which  it   may  present;*  but  if  all  the  counts    are  bad,   such  a 
demurrer  may  be  sustained.* 

b.  To  Whole  Count  when  Matter  Divisible.— Where 
the  matter  in  a  single  count  is  divisible  in  its  nature,  the  de- 
murrer should  be  confined  to  those  parts  which  are  defective,  as 
the  same  general  rule  which  applies  to  different  counts  applies 
also  to  the  divisible  matter  in  the  same  count  constituting  differ- 
ent  causes  of  action  ;*  and  where  one  count,  containing  distinct 


ribbon,  12  N.  J.  L.  76;  Beavers 
imer,  25  N.  f.  L.  105;  Weber 
ris,  etc.,  R.  Co.,  35  N.  J.   L. 


ton  V.  Gibbon, 
tr.   Trimmer, 
x*.   Morris, 

409- 

^ew  Tork. — Jaques  v.  Morris,  3 
E.  D.  Smith  (N.  Y.)  639;  Cooper  v. 
Clason,  I  Code  Rep.  N.  S.  (N.  Y.  Su- 
preme Ct.)  347;  Anderton  v.  Wolf 
(Supreme  Ct.),  4  N.  Y.  St.  Rep.  loi; 
Ward  v.  Sackrider,  3  Cai.  (N.  Y.) 
26c;;  Root  V,  Woodruff,  6  Hill  (N. 
YT)4i8;  Hale  v,  Omaha  Nat.  Bank, 

SN.  Y.  626;  Wheeler  r.  Connecticut 
ut.  L.  Ins.  Co.,  82  N.  Y.  543,  16  Hun 
(N.  Y.)3i7;  Seaver  v,  Hodgkin,  63 
How.  Pr.  (N.  Y.  Supreme  Ct.)  128; 
Wolfe  V,  Luyster,  i  Hall  (N.  Y.) 
153;  Henderson  v.  Commercial  Ad- 
vertiser Assoc,  46  Hun  (N.  Y.) 
^o^  affirmed  111  N.  Y.  685;  Swords 
17.  Northern  Light  Oil  Co.,  17 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
115;  Grimshaw  v.  Woolfall  (C.  PI.), 
40  N.  Y.  St.  Rep.  299;  Miller  v, 
Merrill,  14  Johns.  (N.  Y.)348;  Boyle 
V.  Brooklyn,  71  N.  Y.  i ;  People  v, 
Ryder,  16  Barb.  (N.  Y.)  370;  Gidney 
V.  Blake,  11  Johns.  (N.  Y.)  54;  Mar- 
tin V.  Williams,  13  Johns.  (N.  Y.)  264; 
Monell  V.  Colden,  13  Johns.  (N.  Y.) 
395 ;  Mumford  v.  Fitzhugh,  18  Johns. 
(N.  Y.)  457;  People  v,  Bartow,  6 
Cow.  (N.  Y.)  290;  Butler  v.  Wood, 
10  How.  Pr.  (N.Y.  Supreme  Ct.)  222; 
Whitney  v,  Crosby,  Col.  &  C.  Cas. 
(N.  Y.)  442,  3  Cai.  (N.Y.)  89;  Coch- 
ran V.  Scott,  3  Wend.  (N.  Y.)  229; 
People  V.  Russell,  4  Wend.  (N.  Y.) 
570;  Brown  v,  Stebbins,  4  Hill.  (N. 
Y.)  154;  Ogdensburgh  Bank  v, 
Paige,  2  Code  Rep.  (N.  Y.)  75; 
Martin  v.  Mattison,  8  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  3;  Jenkins  v,  Stev- 
ens, 2  N.  Y.  Leg.  Obs.  297 ;  Glover  v. 
Tuck,  24  Wend.  (N.Y.)  153. 

North  Carolina, — Strange  v.  Man- 
ning, 99  N.  Car.  165. 

Ohio, — Ford  v,  Rehman,  Wright 
(Ohio)  434;  Spicer  v.  Giselman,  15 
Ohio    338;     Newbraugh    v,    Curry, 
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Wright  (Ohio)  47;  Kelley  v.  Max- 
well,  7  Ohio  St.  245. 

Oregon, — Ketchum  v.  State,  2  Ore- 
gon 103;  Simpson  v.  Prather,  5  Ore- 
gon 86. 

Pennsylvania,  —  Insurance  Co.  v. 
Drach,  4oLeg.  Int.  (Pa.)  70;  Wilkin- 
son V.  Starr,  14  W.  N.  C.  (Pa.)  359; 
Evans  v,  Tibbins,  2  Grant's  Cas.  (Pa.) 

451- 

Rhode  Island. — Langley  v.  Metro- 
politan L.  Ins.  Co.,  16  R.  I.  21. 

South  Carolina,  —  Hammond  v. 
Port  Royal,  etc.,  R.  Co.,  15  S. 
Car.  29. 

Virginia, — Hollingsworth  v.  Mil- 
ton, 8  Leigh  ( Va.)  50 ;  Wright  v.  Smith, 
81  Va.  777 ;  Roe  v.  Crutchfield,  i  Hen. 
&  M.  (Va.)  361 ;  Smith  v,  Lloyd,  16 
Gratt.  (Va.)  295. 

Washington, — Lafleur  v,  Douglass, 
I  Wash.  Ter.  185. 

West  Virginia, — Nutter  v,  Syden- 
stricker,  11  W.  Va.  535;  Thompson 
V,  Boggs,  8  W.  Va.  63;  Simmons  v, 
Trumbo,  9  W.  Va.  362 ;  Robrecht  v. 
Marling,  29  W.  Va.  765;  Smith  v, 
Kanawha  County  Ct.,  33  W.  Va.  713. 

Wisconsin. — Noonan  v.  Orton,  30 
Wis.  356;  Plainfield  v.  Plainfield,  67 
Wis.  526;  Pinkum  v,  Eau  Claire,  81 
Wis.  301 ;  Bronson  v,  Markey,  53  Wis. 
98;  Lockwood  V,  Rogers,  i  Chand. 
(Wis.)  21;  Curtis  v,  Moore,   15  Wis. 

134- 

United  States. — Dallas  County  v, 
MacKenzie,  94  U.  S.  660;  McCue  v. 
Washington,  3  Cranch  (C.  C.)  639. 

See  also  article  Counts,  Para- 
graphs, AND  Separate  State- 
ments, vol.  5,  p.  302. 

1.  Newbery  v.  Garland,  31  Barb. 
(N.  Y.)  121.  See-  also  article  Con- 
struction OP  Pleadings,  vol.  4,  p. 
741. 

2.  Churchill  v.  Pacific  Imp.  Co.,  96 
Cal.  490. 

8.  Alabama. — Wilson  v,  Cantrell,  19 
Ala.  642;  Williamson  v.  Woolf,  37 
Ala.  298;   Taylor  v.  Pope,  3  Ala.  190; 
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averments,  discloses  a  good  cause  of  action  in  one  of  such  aver- 
ments, as  when  several  breaches  are  assigned,  some  well  and  others 
ill,  a  general  demurrer  will  be  overruled.*  Likewise,  the  legal 
capacity  of  one  of  several  plaintiffs  to  sue  will  be  held  sufficient 
against  such  a  demurrer.* 

Judgment  on  Demurrer  Too  Large.— At  common  law,  if  the  declaration 
contained  several  counts  or  assigned  several  breaches,  on  general 
demurrer  to  the  whole  declaration,  and  only  one  count  was  good,  or 
one  breach  well  assigned,  the.  judgment  was  that  the  plaintiff 
should  recover  as  to  the  good  count  or  breach  well  assigned,  and 
the  demurrer  was  sustained  as  to  the  others  ;*  and  though  this 
practice  was  afterwards  departed  from,  and  demurrers  were  in 
such  cases  overruled  in  toto  as  being  too  large,*  later  decisions 


Watts  V,  Sheppard,  3  Ala.  425 ;  Cope- 
land  V,  Cunningham,  63  Ala.  397; 
Flournoy  v,  Lyon,  70  Ala.  308 ;  Cole- 
man V.  Pike  County,  83  Ala.  326. 

California. — Grow  v.  Creditors,  31 
Cal.  328;  Young  v,  Pearson,  i  Cal. 
448;  Cox  V,  Western  Pac.  R.  Co.,  47 
Cal.  87. 

Illinois. — Lusk  v.  Cook,  i  111.  84; 
Stout  V.  Whitney,  12  111.  218;  Hen- 
rickson  v,  Reinback,  33  111.  299; 
Brady  ^^  Spurck,  27  III.  478. 

Indiana. — Colburn  v.  State,  47  Ind. 
310;  Armington  t;.  State,  45  Ind.  10; 
Whitehall  v.  State,  19  Ind.  27. 

AV«/«c>y.— Craddock  v.  Hundley, 
2  B.  Mon.  (Ky.)  113;  Overton  v. 
Overton,  6  J.  J.  Marsh.  (Ky.)  459; 
Owings  V.  Norton,  i  A.  K.  Marsh. 
(Ky.)  573;  Kellar  v.  Beeler,  4  T.  J. 
Marsh.  (Ky.)  656;  Carlisle  Bank  v. 
Hopkins,  i  T.  B.  Mon.  (Ky.)  247; 
Pendleton  v.  State  Bank,  i  T.  B.  Mon. 
(Ky.)  176;  Wier  v.  Bush,  4  Litt. 
(Ky.)  429;  M'Coyt;.  Hill,  2  Litt.  (Ky.) 
372;  McGee  v.  Bast,  6  J.  J.  Marsh. 
(Ky.)  453. 

Minnesota. — Lockwood  v.  Bigelow, 
II  Minn.  113. 

Neiv  yersey.  —  Hendrickson  v. 
Pennsylvania  K.  Co.,  43  N.  J.  L.  464; 
Perdfcaris  v.  Trenton  City  Bridge 
Co.,  29  N.  J.  L.  370. 

New  Tork. — Brown  v.  Stebbins,  4 
Hill  (N.  Y.)  154;  Adams  v.  Willough- 
by,  6  Johns.  (N.  Y.)  65;  Martin  v. 
Williams,  13  Johns.  (N.  Y.)  264; 
Glover  V.  Tuck,  24  Wend.  (N.  Y.)  15V 

Pennsylvania. — Neiler  v.  Kelley,^ 
Pa.  St.  403. 

Rhode  Island. — Langley  v.  Metro- 
politan L.  Ins.  Co.,  16  K.  I.  21. 

rc^aj.— Taylor,  etc.,  R.  Co.  v.  Tay- 
lor, 79  Tex.  104. 


West  Virginia.  — Q\zx)l  v.  Ohio 
River  R.  Co.,  34  W.  Va.  200;  Wheel- 
ing V.  Black,  25  W.  Va.  266;  Ro- 
brecht  v.  Marling,  29  W.  Va.  765; 
Newlon  v.  Reitz,  31  W.  Va.  483. 

Wisconsin. — Dean  v.  Borchsenius, 
30  Wis.  236. 

See  also  article  Counts,  Para- 
graphs, AND  Separate  Statements, 
vol.  5,  p.  302. 

In  Slander,  if  any  set  of  words  al- 
leged are  actionable,  demurrer  to  the 
entire  paragraph  of  the  complaint 
will  be  overruled.  Rodgers  v.  Lacey, 
23  Ind.  507;  Butler  v.  Wood,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.) 
222. 

1.  See  cases  cited  in  preceding  note, 
and  see  also  article  Counts,  Para- 
graphs, AND  Separate  Statements, 
vol.  5,  p.  302. 

Dlstlnotion  Made  between  Breaches  As- 
signed In  Oorenant  and  In  Assnmptlt. — 
Demurrer  should  be  assigned  sepa- 
rately to  breaches  assigned  in  cove- 
nant, but  different  pleadings  cannot 
be  interposed  to  several  breaches  as- 
signed in  assumpsit.  Pettibone  v, 
Stevens,  6  Hill  (N.  Y.)  258. 

8.  O'Callaghan  v.  Bode,  84  Cal.  489. 
See  also  article  Parties. 

8.  Godfrey's  Case,  11  Coke  45a. 

4.  Bedford  v.  Alcock,  i  Wils.  252; 
Ferguson  v.  Mitchell,  2  C.  M.  &  R. 
687,  4  D.  P.  C.  513;  Spyer  v.  Thel- 
well,  2  C.  M.  &  R.  692,  4  D.  P.  C. 
509;  Webb  V.  Baker,  3  N.  &  P.  87; 
Exeter  v.  Trimlet,  2  Wils.  95 ;  Pow- 
dick  V.  Lyon,  11  East  565;  Boydell 
V.  Jones,  4  M.  &  W.  451;  Davis  v, 
London,  etc.,  R.  Co.,  i  M.  &  G.  799, 
39  E.  C.  L.  661 ;  Price  v.  Williams,  i 
M.  &  W.  6;  Judin  v.  Samuel,  i  B.  & 
P.  N.  R.  43. 
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are  to  the  same  effect,  and  hold  that  the  judgment  should  be  ac- 
cording to  the  truth,  and  that  the  demurrer  should  not  be  over- 
ruled as  being  too  large.* 

c.  General  Demurrer  to  Several  Pleas. — Where  sev- 
eral pleas  are  filed,  if  any  one  of  them  is  good,  a  demurrer 
directed  indiscriminately  against  all  should  be  overruled.? 

d.  To  Several  Paragraphs  in  the  Same  Answer. — The 
same  rule  applies  when  one  answer  contains  several  paragraphs,  and 
if  any  paragraph  is  good,  a  general  demurrer  to  the  whole  answer 
will  be  overruled.*  And  it  has  been  conversely  held  that  where 
an  answer  consists  of  several  paragraphs,  the  court  will  not  hold 
any  one  of  such  paragraphs  bad,  if  taken  together  they  show  a 


1.  Slade  V,  Hawley,  13  M.  &  W. 
757 ;  Yates  v,  Tearle,  8  Jur.  774;  Bris- 
coe V.  Hill,  10  M.  &  W.  735;  Dawson 
V.  Wrench,  6  D.  &  L.  47!. 

S.  Stacy  V,  Baker,  2  111.  417;  Hud- 
son V.  Winslow  Tp.,  35  N.  J.  L.  445; 
Martin  V.Williams,  13  Johns.  (N.  Y.) 
364;  Douglass  V.  Satterlee,  11  Johns. 
(N.  Y.)  16;  Cuyler  v.  Rochester,  12 
Wend.  (N.  Y.)  165;  Shroyer  v.  Rich- 
mond, 16  Ohio  St.  465 ;  Shamokin  Bank 
V.  Street,  16  Ohio  St.  i ;  Kent  v,  Bieroe, 
6  Ohio  336;  Vermont  v.  Society, 
etc.,  2  Paine  (U.  S.)  545;  Brown  v. 
Duchesne,  2  Curt.  (U.  S.)  97;  U.  S. 
V.  Girault,  11  How.  (U.  S.)  22. 

See,  contra^  Tittle  v.  Bonner,  53 
Miss.  587;  Gearhart  v,  Olmstead,  7 
Dana  (Ky.)  441 ;  Cox  v,  Cooke,  i  J.  J. 
Marsh.  (Ky.)  361. 

General  Issue  with  Notice  of  Special 
Defenses. — Where  the  general  issue 
was  pleaded  with  a  notice  of  three 
separate  defenses  to  the  declaration,  it 
was  held  that  if  any  one  of  these  de- 
fenses was  good  a  demurrer  to  the 
whole  notice  should  be  overruled. 
Day  V,  Owen,  5  Mich.  524.  But  it  has 
been  held  that  such  notice  is  i^t  sub- 
ject to  demurrer.  Fowler  v,  Colton, 
Bum.  (Wis.)  175;  Leslie  v.  Harlow, 
18  N.  H.  518. 

8.  Arkansas. — Person  v.  Wright,  35 
Ark.  169;  Bruce  v,  Benedict,  31  Ark. 
301 ;  Turner  v,  Tapscott,  30  Ark.  312 ; 
Goodwin  v,  Robinson,  30  Ark.  535; 
Cairo,  etc.,  R.  Co.  v.  Parks,  32  Ark. 

Colorado, — People  v.  Lothrop,  3 
Colo.  428;  Peoples.  Weber,  3  Colo. 
L.  R.  S. 

Indiana, — Reilly  v.  Cavanaugh,  32 
Ind.  214;  Jeffersonville,  etc.,  R.  Co.  v. 
Cox,  37  Ind.  325 ;  Dehority  v.  Nelson, 
56  Ind.  414;  Vaughn  v,  Ferrall,  57  Ind. 
182 ;  State  v,  Clark,  9  Ind.  241 ;  Adkins 


6  Encyc.  PI.  &  Pr.--20 
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V,  Wiseman,  19  Ind.  90;  Romine  v. 
Romine,  59  Ind.  346;  Small  v.  San- 
ders, 118  Ind.  105;  Plymouth  t'.  Mil- 
her,  117  Ind.  324;  State  v.  Faurote, 
104  Ind.  287;  Connersville  v.Conners- 
ville  Hydraulic  Co.,  86  Ind.  235 ;  Craw- 
ford V.  Powell,  loi  Ind.  421 ;  Lebanon 
First  Nat.  Bank  xk  Essex,  84  Ind.  144; 
Nichols  XK  Nichols,  96  Ind.  433;  Lime 
City  Bldg.,  etc.,  Assoc,  v.  Black,  136 
Ind.  560. 

Iowa. — Holbert  v.  St.  Louis,  etc.,  R. 
Co.,  38  Iowa  315;  McPhail  v.  Hyatt, 
29  Iowa  137 ;  Sample  v,  Griffith,  5  Iowa 
376 ;  Bonney  v.  Bonney,  29  Iowa  448. 

Kansas, — Munn  v.  Taulman,  i  Kan. 
254;  Flint  V,  Dulany,  37  Kan.  332. 

Kentucky. — Williams  v,  Langford, 
15  B.  Mon.  (Ky.)  569;  Archer  v.  Na- 
tional Ins.  Co.,  2  Bush  (Ky.)  226; 
Bohannons  v.  Lewis,  3  T.  B.  Mon. 
(Ky.)  378;  Abby  v.  Ferguson,  i  T.  B. 
Mon.  (Ky.)  99. 

Maryland. — State  v.  Hall,  22  Md. 
322. 

Minnesota. — Armstrong  v.  Hinds,  9 
Minn.  356. 

Nebraska,— "^joih  v.  Ruth,  12  Neb. 
594. 

New  ri?r>t.— Ross  v,  Duffy  (Su- 
preme Ct.),  12  N.  Y.  St.  Rep.  584; 
Douglass  V.  Satterlee,  11  Johns.  (N. 
Y.)  16;  Merceinv.  Smith,  2  Hill  (N. 
Y.)  210. 

Ohio. — Shamokin  Bank  v.  Street,  16 
Ohio  St.  I ;  Shroyer  v.  Richmond,  16 
Ohio  St.  455 ;  Bartlett  v.  Jones,  i  Clev. 
(Ohio)  219;  Mansfield,  etc.,  R.  Co.  v. 
Hall,  26  Ohio  St.  310. 

Oregon. — Toby  v.  Ferguson,  3  Ore- 
gon 27. 

Texas. — Oliphant  v,  Markham,  79 
Tex.  543. 

Wisconsin, — Lawton  v,  Howe,  14 
Wis.  241.  See  also  Marsh  v,  Harris 
Mfg.  Co.,  63  Wis.  281. 
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good  defense.^  But  where  an  answer  contains  several  paragraphs, 
and  the  demurrer,  being  to  the  whole  answer,  assigns  cause  of 
demurrer  to  each  paragraph  separately,  it  will  be  held  sufficient.* 
(See  infra,  VI.  FORM  OF  DEMURRER.) 

And  though  a  reply  contain  new  matter,  if  it  also  contain  a 
general  denial,  a  demurrer  to  the  whole  reply  will  not  be  good.^ 

m.  EiKBS  OF  Dexttrbebs — 1.  General  Demurrer.  —  A  general 
demurrer  is  one  which  raises  an  objection  without  specifying  any 
particular  cause  or  defect,  and  is  sufficient  only  to  reach  matters 
of  substance,*  and  upon  such  demurrer  it  is  sufficient  if  the  dec- 


1.  Everett  v.  Waymire,  30  Ohio  St. 
308;  Dexter  v,  Alfred  (Supreme  Ct.), 
19  N.  Y.  Supp.  770;  Norman  v. 
Rogers,  29  Ark.  365.  See  also  article 
Counts,  Paragraphs,  and  Sepa- 
RATB  Statements,  vol.  5,  p.  302. 

2.  State  V.  Clark,  9  Ind.  241. 

8.  Ordway  r.  Cowles,  45  Kan.  447; 
McBride  v.  American  Surety  Co.,  70 
Hun  (N.  Y.)  369.  And  where  the 
answer  puts  in  issue  a  material  aver- 
ment of  the  complaint  it  will  be  good 
against  a  general  demurrer.  Ruth  v, 
Ruth,  12  Neb.  594;  Mansfield  v. 
Avery,  18  Neb.  478. 

Set-off. — A  plea  of  set- off  containing 
a  specification  of  various  items  so 
much  resembles  a  declaration  that  sep- 
arate parts  are  considered  as  counts, 
and  if  any  of  the  specifications  are 
good,  a  demurrer  to  the  whole  plea 
will  be  bad.  Mercein  v.  Smith,  2  Hill 
(N.  Y.)  210;  Dey  v.  Jackson,  39  N.  J. 
L.  535;  Farmers,  etc.,  Ins.  Co.  v. 
Menz,^^  III.  116;  Dowsland  v.  Thomp- 
son, 2  W.  Bl.  910. 

4.  See  also  supra,  II.  4.  Demurrer 
Too  Broad. 

Arkansas. — Roach  v.  Scogin,  2  Ark. 
128. 

Illinois. — Massachusetts  Mut.  L.  Ins. 
Co.  V,  Kellogg,  82  111.  617. 

Maine. — Parlin  v.  Macomber,  5  Me. 
413;  Neal  V.  Hanson,  60  Me.  86. 

Massachusetts. — ^Dole  v.  Weeks,  4 
Mass.  451. 

New  Jersey. — New  Jersey  Cent.  R. 
Co.  V.  VanHorn,  38  N.  J.  L.  133. 

Teseas. — Robinson  v.  Davenport,  40 
Tex.  333;  Frosh  v.  Swett,  2  Tex.  4B5; 
Gallagher  v.  Heidenheimer,  2  Tex. 
App.  Civ.  Cas.,  ^  574;  Gulf,  etc.,  R. 
Co.  V.  Montier,  61  Tex.  123;  Williams 
V.  Warnell,  28  Tex.  612;  Alford  v. 
Kilgore,  i  Tex.  App.  Civ.  Cas.,  §  698; 
Prewitt  V.  Farris,  5  Tex.  375 ;  Warner  v. 
Bailey,  7  Tex.  517 ;  Harrington  v.  Gal- 
veston County,  I  Tex.  App.  Civ.  Cas., 


§  792 ;  McCall  v.  Sullivan,  i  Tex.  App. 
Civ.  Cas.,  ^  I ;  Lyle  v.  Harris,  i  Tex. 
App.  Civ.  Cas.,  §  71. 

Virginia. — Hord  v.  Dishman,  2 
Hen.  &  M.  (Va.)  600. 

United  States.— Tyler  v.  Hand,  7 
How.  (U.  S.)  573. 

A  general  demurrer  is  regarded  as  a 
plea  in  bar  to  the  action.  Heilman  v, 
Martin,  2  Ark.  158. 

A  general  demurrer  will  not  lie  to  a 
general  denial.  Gallagher  v.  Heiden- 
heimer, 2  Tex.  App.  Civ.  Cas.,  §  574; 
Bedwell  v.  Thompson,  25  Tex.  Supp. 
245 ;  Beggs  V.  Beggs,  50  Wis.  444. 

Matter  In  Abatement  pleaded  in  bar 
is  bad  on  general  demurrer.  Stone  v. 
Miller,  7  Barb.  (N.  Y.)  368;  Seneca 
Road  Co.  V.  Auburn,  etc.,  R.  Co.,  5 
Hill  (N.  Y.)  170. 

A  plea  in  abatement  need  not  be 
specially  demurred  to,  but  a  general 
demurrer  reaches  all  defects  therein. 
Lloyd  V.  Williams,  2  M.  &  S.  484; 
Walden  v.  Holman,  2  Ld.  Raym.  1015 ; 
Wolcott  V.  Dwight,  2  Day  (Conn.) 
408;  Clifford  V.  Cony,  i  Mass.  495; 
Ross  V.  Nesbit,  7  111.  252 ;  Robertson 
V.  Burkell,  3  111.  278;  Bellamy  v.  Oli- 
ver, 65  Me.  108;  Getchell  v.  Boyd,  44 
Me.  482;  Shaw  v.  Dutcher,  19  Wend. 
(N.  Y.)  216;  Waterman  v.  Holmes,  62 
Vt.  463;  Green  v.  Seymour,  59  Vt. 
459;  Landon  v.  Roberts,  20  Vt.  286; 
Culver  v.  Balch,  23  Vt.  618;  Hart  v. 
Turk,  15  Ala.  675 ;  Crawford  v.  Slade, 
9  Ala.  887 ;  Humphrey  v.  Whitten,  17 
Ala.  30;  Elmes  v.  McKenzie,  5  Ala. 
617;  Cobb  V.  Force,  6  Ala.  468; 
Lyman  v.  Dodge,  13  N.  H.  200;  Pike 
V.  Bagley,  4  N.  H.  76;  Hoppin  v. 
Jenckes,  9  R.  I.  102. 

The  statute  abolishing  special  de- 
murrers does  not  apply  to  pleas  in 
abatement.  Elmes  v.  McKenzie,  5 
Ala.  617 ;  Casey  v.  Cleveland,  7  Port. 
(Ala.)  445.  See  Lloyd  v.  Williams,  2 
'    S.  48  " 


M.  &  S.  484.  And  see  article  Abatb- 
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laration  or  complaint  sets  forth  substantially  a  good   cause  of 
action.* 

2.  Special  Demurrer. — The  special  demurrer  points  out  specific- 
ally the  objection  relied  on,  and  is  necessary  to  reach  defects 
which  are  merely  formal.* 

V.  Rigby,  4  M.  &  W.  134 ;  or  in  case 
instead  of  trespass,  Vail  v,  Lewis,  4 
Johns.  (N.  Y.)  450.  See  also  Van 
Blarcom  v.  Delaware,  etc.,  R.  Co.,  49 
N.  J.  L.  179;  Warfield  v,  Walter,  11 
Gill&  J.  (Md.)86. 

But  this  objection  is  not  tenable 
under  the  various  code  systems,  and 
in  other  states  it  is  obviated  by 
statute. 

Mlqjoiiider  of  CaoMB  of  Aotton  is 
reached  by  general  demurrer.  See 
infra y  XIV.  Misjoinder  of  Causes, 

2.  Illinois, — People  v.  Holden,  91  111. 
446;  Ohio,  etc.,  R.  Co.  v.  People,  149 
111.  663;  Wheelock  v.  People,  84  111. 
555 ;  Adams  Express  Co.  v.  King,  3 
111.  App.  316;  Gibson  v.  Bourland,  13 
111.  App.  356;  Massachusetts  Mut.  L. 
Ins.  Co.  V,  Kellogg,  82  111.  617. 

Kentucky,  —  Singleton  v.  Carr,  i 
Bibb  (Ky.)  554. 

Maine. — Neal  v.  Hanson,  60  Me, 
86 ;  Mahan  v,  Sutherland,  73  Me.  158. 

Maryland. — Yingling  v.  Hoppe,  9 
Gill  (Md.)  313- 

Michigan. — Thompson  v.  Moran, 
44  Mich.  602;  Briggs  v.  Milbum,  40 
Mich.  512. 

New  Torh.  —  Snyder  v,  Croy,  2 
Johns.  (N.  Y.)  428. 

Ohio. — Wood  V.  Funk,  7  Ohio  198. 

Pennsylvania.  —  Smith  v,  Latour, 
18  Pa.  St.  243 ;  Ellmaker  v.  Franklin 
F.  Ins.  Co.,  6  W.  &  S.  (Pa.)  445; 
Haldeman  v.  Martin,  10  Pa.  St.  369; 
Gould  V.  Crawford,  2  Pa.  St.  90. 

Rhode  Island.^Third  Nat.  Bank  v, 
Angell,  18  R.  I.  I. 

Texas.  —  Erie  Tel.,  etc.,  Co.  v. 
Grimes,  82  Tex.  89;  Canales  v.  Perez, 
65  Tex.  291 ;  Harrington  v.  Galveston 
County,  I  Tex.  App.  Civ.  Cas.,  §  792; 
Frosh  V,  Swett,  2  Tex.  485;  More- 
land  V.  Atchison,  34  Tex.  351 ;  Hous- 
ton Cotton  Exch.  v.  Crawley,  3 "Tex. 
App.  Civ.  Cas.,  §  139. 

Vermont. — Rudd  v.  Darling,  64  Vt. 

459. 

United  States. — Christmas  v.  Rus- 
sell, 5  Wall.  (U.    S.)   303;   Tyler  v. 


MKNT  IN  PLRADING,  VOl.  I,  p.  23, 
§  III. 

1.  Smith  V,  Wiswall,  2  Hall  (N.  Y.) 
469.  See  also  infra^  XV.  Want  of 
Sufficient  Facts. 

Departure  in  pleading  is  subject  to 
general  demurrer.    See  article  Depar- 

TUILE. 

A  Flea  of  UmltattoiiB  to  an  action  of 
account  which  did  not  state  when  the 
cause  of  action  accrued,  was  held  bad 
on  such  demurrer.     Perkins  v.  Turner, 

1  Har.  &  M.  (Md.)  400. 
A  Flaa  to  the  Whole  Count,  which  is 

an  answer  to  a  part  only,  is  bad  on 
general  demurrer.  Naglee  v.  Inger- 
soU,  7  Pa.  St.  205;  Glickauf  v.  Hirsch- 
hom,  73  111.  574;  Etheridgev.  Osborn, 
12  Wend.  (N.  Y.)  403;  Hallett  v. 
Holmes,  18  Johns.  (N.  Y.)  28;  Union 
Bankr.  Clossey,  11  Johns.  (N.  Y.)  182; 
Hogan  V,  Ross,  13  How.  (U.  S.)  173; 
Weeks  v.  Peach,  i  Salk.  179;  Man- 
chester V,  Vale,  I  Saund.  28,  note  (3) ; 
Crump  V.  Adney,  3  Tyr.  270. 

nea  Pmportlng  to  Answer  Part  of  Deo- 
laratlon. — It  was  formerly  held  that  a 
demurrer  to  a  plea  which  purported 
to,  and  did  in  fact,  answer  only  a  part 
of  the  declaration,  worked  a  discon- 
tinuance of  the  whole  case.  Chitty's 
PI.  (i6th  Am.ed.)  697. 

But  later  cases  repudiate  this  doc- 
trine. Frost  V.  Hammatt,  11  Pick. 
(Mass.)  70;  Sterling  v.  Sherwood,  20 
Johns.  (N.Y.)  206;  Hickok  v.  Coates, 

2  Wend.  (N.Y.)  419;  Etheridge  v, 
Osborn,  12  Wend.  (N.Y.)  399;  Slo- 
cum  V.  Despard,  8  Wend.  (N.Y.)  615; 
and  Bullythorpe  v.  Turner,  Willes 
480,  reviewing  the  older  cases. 

But  inFlemmingv.  Hoboken,  40N. 
J.  L.  270,  the  question  is  reviewed  and 
the  old  doctrine  is  adhered  to. 

The  Form  In  Which  the  Action  is 
Brought  is  matter  of  substance  under 
the  former  principles  of  pleading,  and 
is  subject  to  general  demurrer, 
I  Chitty's  PI.  (i6th  Am.  ed.)  220;  as 
an  action  which  is  in  debt  when  it 
should  be  in  assumpsit,  Flanagan  v. 
Camden  Mut.  Ins.  Co.,  25  N.  J.  L.  520; 
or  when  the  action  is  in  debt  when  it 
should  be  in  covenant,  Gregory  v. 
Thomson,    31  N.  J.  L.   166;  Randall 


Hand,  7  How.  (U.  S.)  573;  Locking- 
ton  V.  Smith,  Pet.  (C.  C.)  475;  Jack- 
son  V.  Rundlet,  i  Woodb.  &  M.  (U, 
S.)  381. 
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ITnoertainty  and  Ambignity  are  such  defects  and  must  be  reached  by 
special  demurrer.^ 

Argnmentativenefi. — So  the  objection  to  a  plea  on  the  ground  of 
argumentativeness  is  only  available  on  special  demurrer.* 

Oondviion. — Pleadings  which  do  not  conclude  properly  are  bad  on 
special  demurrer,*  as  a  plea  which  concludes  to  the  country 
when  it  should  conclude  with  a  verification,*  or  one  which  con- 
cludes with  a  verification  when  it  should  conclude  to  the  coun- 
try.« 

BtfMts  of  Sabotaaoo. — Upon  special  demurrer,  defects  of  substance 
which  might  be  available  under  a  general  demurrer  can  be  taken 
advantage  of.®  And  it  is  said  that  when  a  special  demurrer 
points  out  defects  which  are  not  in  the  record,  it  will  be  taken  as 
a  general  demurrer  in  respect  of  all  other  formal  defects.'' 


In  an  AoUon  for  tho  Wrongftil  KlUlng 
of  plaintiff's  husband,  the  declaration 
did  not  allege  of  what  the  negligence 
consisted,  and  it  was  held  that  this 
omission  was  a  mere  matter  of  form, 
the  declaration  in  other  respects  show- 
ing the  substantial  cause  of  action, 
and  could  only  be  reached  by  special 
demurrer.  Western  Union  Tel.  Co. 
v.  Jenkins,  92  Ga.  398. 

The  same  ruling  was  made  in  Massa- 
chusetts^ under  Pub.  Stat.,  c.  167,  §  12, 
where  it  was  held  that  such  a  cause, 
not  having  been  pointed  out  by  the  de- 
murrer, could  not  be  taken  advantage 
of.  Steffe  v.  Old  Colony  R.  Co.,  156 
Mass.  262. 

1.  See  article  Dbfinitbnbss  and 
Certainty  in  Pleadings.  But 
where  uncertainty  is  not  a  ground  of 
demurrer  under  the  codes,  it  cannot 
be  reached  by  a  demurrer,  and  a  mo- 
tion has  been  held  to  be  the  proper 
remedy.  Hale  v,  Omaha  Nat.  Bank, 
49  N.  Y.  626;  Jackson  v.  Jackson,  17 
Oregon  no;  Brown  v.  Brown,  38  Ark. 
32A ;  Everett  v,  Waymire,  30  Ohio  St. 
308;  Calvin  v.  State,  12  Ohio  St.  60; 
Crocker  v.  Collins,  37  S.  Car.  327; 
Evansville,  etc.,  R.  Co.  v.  Maddux, 
134  Ind.  571 ;  Johnston  Harvester  Co. 
V,  Bartley,  94  Ind.  131 ;  Markwell  v. 
Waushara  County,  10  Wis.  74;  Bartelt 
v.  Braunsdorf,  57  Wis.  i ;  Grannis  v. 
Hooker,  29  Wis.  65;  Rathburn  v, 
Burlington,    etc.,    R.   Co.,    16    Neb. 

Thus,  where  the  objection  is  to  a  de- 
fective statement  of  facts.  Bushey  v, 
Reynolds,  31  Ark.  657 ;  Bush  v,  Cella, 
52  Ark.  378;  Howellv.  Fraser,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  221;  Calvin 
V,  State,  12  Ohio  St.  60;  Flenniken  v. 


Buchanan,  21  S.  Car.  432;  Childers  v. 
Verner,  12  S.  Car.  i. 

So,  also,  where  special  demurrers 
are  abolished.  Grafflin  v.  Jackson,  40 
N.  J.  L.  443. 

a.  Chitty's  PI.  (i6th  Am.  ed.)  566; 
Salt  Lake  City  Nat.  Bank  v.  Hendrick- 
son,  40  N.  J.  L.  56;  Dime  Sav.  Inst,  v, 
Hoboken,  42  N.  J.  L.  283;  Spencer 
V.  Southwick,  9  Johns.  (N.  Y.)  314; 
Smith  V,  Oliphant',  2  Sandf.  (N.  Y.) 
306;  People  V,  Holden,  91  111.  446; 
Bogardus  v.  Trial,  2  111.  63;  Gordon 
V,  Bankard,  37  111.  147 ;  Cover  v.  Arm- 
strong, 66  111.  267 ;  Willey  v.  Carpen- 
ter, 64  Vt.  212 ;  Walker  v,  Wooster,  61 
Vt.  403 ;  Sheridan  v,  Sheridan,  58  Vt. 
504;  Woodward  v,  French,  31  Vt.337; 
Rake  v.  Pope,  7  Ala.  161. 

8.  Lyon  v.  Fish,  20  Ohio  100 ;  Dime 
Sav.  Inst.  V.  Hoboken,  42  N.  J.  L.  283 ; 
Hawley  v,  Hanchet,  i  Cow.  (N.  Y.) 
152;  Terboss  v,  Williams,  5  Cow. 
(N.  Y.)  407,  2  Wend.  (N.  Y.)  148; 
Morris  v.  Wadsworth,  11  Wend.  (N. 
Y.)  100;  Hooker  v.  Smith,  19  Vt.  151 ; 
Hartwell  v,  Hemmenway,  7  Pick. 
(Mass.)  117. 

4.  State  V,  Green,  4  Har.  &  J.  (Md.) 
542;  Trustees,  etc.,  v,  Robinson, 
Wright  (Ohio)  436. 

5.  Everett  v.  Bartlett,  20  N.  J.  L. 
117;  Henries  v.  Stiers,  8  N.  J.  L.  365; 
Gazley  v.  Price,  16  Johns.  (>f.  Y.)267; 
U.  S.  V.  Girault,  11  How.  (U.  S.)  22. 

e.  Chitty's  PI.  (i6th  Am.  ed.)  696; 
Brown  v.  Jones,  10  Gill  &  J.  (Md.) 
346;  Milroy  v.  Hensley,  2  Bibb  (Ky.) 
20;    Burnet  v,  Bisco,  4  Johns.  (N.  Y.) 

335- 

7.  Tucker  v.  Randall,  2  Mass.  284; 
Snyder  v.  Croy,  2  Johns.  (N.  Y.)  429. 
But  no  formal    defect    except   those 
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PdAtiBg  Ovt  Dtfiet. — At  the  common  law,  special  demurrer  was 
necessary  .only  in  the  instance  of  duplicity,  but  by  statutory  en- 
actment it  was  afterwards  provided  that  no  formal  defect  in 
pleading  could  be  reached  unless  specifically  pointed  out.^ 

Whve  ^MiAl  Dtmiirrtn  are  AboUihtd  by  statute,  and  the  remedy  for 
formal  defects  is  provided  by  motion,  a  failure  to  take  advantage 
of  the  defect  by  motion  at  the  proper  time  is  a  waiver  thereof.* 

3.  Statutory  Demurrer.— -The  terms  "  general  *'  and  "  special  " 
cannot  be  accurately  applied  to  the  demurrers  under  the  various 
statutes  of  the  present  time,  and  under  the  judicial  interpretations 
thereof.  Some  of  the  states  have  retained  the  English  common- 
law  system  of  pleading  modified  by  statutes  in  particular  in- 
stances, while  many  others  have  adopted  the  code  system,  under 
which  defects  of  substance  may  be  reached  by  what  is  in  the 
nature  of  the  common  law  general  demurrer,'  and  other  defects 
which  are  mentioned  in  the  code  must  be  specifically  pointed 
out.* 

atitvtory  ermmdi  BzelviiTe. — Where  the  causes  for  which  parties 
may  demur  to  pleadings  are  fixed  by  statute,  those  causes  are 
exclusive  and  no  other  ground  of  demurrer  will  be  entertained  by 
the  court.* 


pointed  out  can  be  taken  advantage 
of  on  such  a  demurrer.  State  v.  Co- 
▼enhoven,  6  N.  J.  L.  401. 

See  infra  ^  VIII.  Specifying  Grounds 
of  Demurrer, 

1.  Stat.  27  Eliz.,  c.  5 ;  4  &  5  Anne,  c. 
16;  Gould's  PI.  (5th  ed.)  431;  Chitty's 
PI.  (i6th  Am.  ed.)  695,  696;  Sasscer 
V.  Walker,  5  Gill  &  J.  (Md.)  108. 

2.  Waggoner  v.  White,  11  Heisk. 
(Tenn.)  741.  See  infra^  XXI,  Defects 
Waived  by  Failure  to  Demur, 

The  motion  to  make  definite  and 
certain  is  a  substitute  for  a  special 
demurrer.  Kellogg  v.  Baker,  15  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  286.  See  article 
Definiteness  and  Certainty  in 
Pleadings. 

8.  Richards  v,  Edick,  17  Barb.  (N. 
Y.)  262 ;  Graham  v,  CammaiT,  5  Duer 
(N.  Y.)  697.  S^^  infra,  XV.  Want  of 
Sufficient  Fads, 

4.  See  infra,  VIII.  Specifying 
Grounds  of  Demurrer,  See  also  the 
codes  and  statutes  of  the  various  states. 

5.  California. — Hentsch  v.  Porter, 
10  Cal.  555. 

Indiana. — Campbell  v.  Campbell, 
121  Ind.  178;  Morrison  v.  Kramer,  58 
Ind.  38 ;  Western  Plank  Road  Co.  v. 
Stockton,  7  Ind.  500. 

Kansas. — Mayberrj  v.  Kelley,  i 
Kan.  132. 

Minnesota. — Campbell  v.  Jones,  25 


Minn.  155.  See  also  Leuthold  v. 
Young,  32  Minn.  124;  Nelson  Lumber 
Co.  V.  Pelan,  34  Minn.  243. 

New  Tork. — De  Puy  v.  Strong, 
37  N.  Y.  372;  Marie  v.  Garrison,  §3 
N.  Y.  14;  De  Witt  v.  Swift,  3  How. 
Pr.  (N.  Y.  Supreme  Ct.)  280;  Harper 
v.. Chamberlain,  11  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  234;  Dodge  t/.  Colby,  108 
N.  Y.  445. 

In  Nebraska  it  has  been  decided  that 
where  the  demurrer  is  upon  any  other 
ground  than  those  provided  it  will  be 
taken  as  a  general  demurrer.  Mc- 
Clary  v.  Sioux  City,  etc.,  R.  Co.,  3 
Neb.  44;  Colby  v,  Lyman,  4  Neb.  429. 

Code  Demurrer  a  New  Creation. — It 
has  been  said  that  the  demurrer  under 
the  code  system  is  neither  a  general 
nor  a  special  demurrer,  but  that  it  is  a 
new  creation  with  no  fitness  or  appli> 
cability  except  in  the  instances  ex- 
pressed in  the  statute.  Renton  v.  St. 
Louis,  I  Wash.  Ter.  215;  Mayberry  v. 
Kelley,  i  Kan.  116. 

Code  Demurrer  a  General  One. — It  is 
also  held  that  such  a  demurrer  is  a 
general  demurrer  specifying  defects, 
and  that  the  special  demurrer  is  abol- 
ished. Graham  zk  Martin,  64  Ind. 
567;  Maint/.  Ginthert,  92  Ind.  187. 

In  California,  it  is  said  that  where  a 
complaint  states  all  the  facts  essential 
to  a  recovery  but  states  them  imper- 
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IV.  Who    may    Demxtb — 1.  For    Miqoinder    of     Defendants. — 
Where  there  is  a  misjoinder  of  defendants,  only  the  party  defend- 


fectly,  a  demurrer  must  be  special  and 
directed  against  the  particular  defects 
complained  of.  Tehama  County  v, 
Bryan,  68.Cal.  57;  Harnish  v.  Bra- 
mer,  71  Cal.  155;  Grant  r.  Sheerin,  84 
Cal.  200,  And  further,  that  the  com- 
plaint which  is  defective  in  form  but 
not  in  substance,  is  only  to  be 
reached  as  to  such  a  defect  upon  the 
ground  that  it  is  uncertain  or  unintel- 
ligible. Merrittf.  Glidden,39Cal.  559. 

In  Arkansas. — Under  a  statute  re- 
quiring that  every  demurrer  should 
specify  the  objection  relied  upon,  and 
prohibiting  demurrer  for  any  cause 
which  was  theretofore  only  ground  for 
special  demurrer,  it  was  held:  **But 
the  general  rule,  as  prescribed  by  the 
statute,  in  order  to  carry  into  com- 
plete effect  the  paramount  object  and 
design  of  the  law,  as  before  stated — 
as  well  as  to  prevent  it  from  depriving 
parties  of  their  legal  rights,  instead  of 
assisting  them  in  the  investigation  to 
ascertain  them — must  be  understood 
with  this  exception,  that  the  court  can- 
not amend  as  to  matters  of  fact  which 
are  not  in  any  manner  stated  by  the 
parties;  because  it  is  a  universal 
maxim  that  the  law  never  requires  of 
any  person  an  impossibility,  and  the 
court  cannot  by  possibility  know 
what  facts  do  or  do  not  exist;  and 
therefore,  when  the  facts  stated  can- 
not, under  any  form  of  stating  them, 
be  made  to  exhibit  a  cause  of  action, 
or  ground  of  defense,  the  pleading 
cannot  be  maintained,  notwithstanding 
this  particular  defect  is  not  specially 
expressed  in  the  demurrer."  White 
V.  Cannada,  25  Ark.  41,  citing- 
Roach  V,  Scogin,  2  Ark.  130;  Pitcher 
V,  Morrison,  4  Ark.  75;  Brooks  f. 
Palmer,  4  Ark.  160;  Gordon  v.  State, 
II  Ark.  14;  Outlaw  v.  Yell,  5  Ark. 
468;  Biscoe  V.  Sneed,  11  Ark.  104; 
Bradley  v.  Hume,  18  Ark.  286. 

In  Kentnoky,  the  code  especially  pre- 
serves the  character  of  general  and 
special  demurrers  as  such,  though  it 
modifies  in  a  manner  their  original 
purpose. 

"Demurrers  are  special  or  general. 
A  special  demurrer  is  an  objection  to 
a  pleading,  which  shows : 

**i.  That  the  court  has  no  jurisdic- 
tion of  the  defendant,  or  of  the  sub- 
ject of  the  action ;  or 


"2.  That  the  plaintiff  has  no  legal 
capacity  to  sue ;  or 

"3.  That  another  action  is  pending 
in  this  state,  between  the  same  parties, 
for  the  same  cause ;  or 

"4.  That  there  is  a  defect  of  parties 
plaintiff  or  defendant.  *  *  * 

**A  general  demurrer  is  an  objection 
to  a  pleading  because  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of 
action  or  defense ;  or  because  it  does 
not  state  facts  sufficient  to  support  a 
cause  of  action  or  defense.**  (Bullitt's 
Code,  §§  91-93-) 

lb  Tennessee,  by  the  Code  (T.  &  S.), 
§  2934,  it  is  enacted  that  "demurrers 
for  formal  defects  are  abolished,  and 
those  only  for  substantial  defects  al- 
lowed. AH  demurrers  shall  state  the 
objection  relied  on."  This  act  abol- 
ishes both  the  special  and  general  de- 
murrers of  the  common  law.  Hobbs 
V.  Memphis,  etc.,  R.  Co.,  12  Heisk. 
(Tenn.)  530;  Waggoner  v.  White,  ii 
Heisk.  (Tenn.)  741. 

In  Maryland,  special  demurrers  are 
abolished  (Code,  art.  75,  §^  6,  7),  and 
general  demurrers  are  prohibited  for 
mere  informal  statement  of  the  cause 
of  action.  Spencer  v.  Trafford,  42 
Md.  15. 

lb  Maasaohusetts,  under  Gen.  Stat., 
c.  129,  §§  II,  12,  to  the  effect  that  the 
particulars  in  which  the  alleged  de- 
fects consist  shall  be  pointed  out  in 
the  demurrer,  it  was  held  that  all  de- 
fects, whether  of  fact  or  substance, 
must  be  pointed  out,  practically  abol- 
ishing the  general  demurrer.  Wash- 
ington V.  Eames,  6  Allen  (Mass.)  420; 
Dennehey  v.  Woodsum,  100  Mass.  198; 
Suffolk  Bank  v.  Lowell  Bank,  8  Allen 
(Mass.)  356. 

But  it.  was  further  held  under  the 
same  statute,  that  a  demurrer  upon  the 
ground  **that  the  matters  therein 
contained,  in  manner  and  form  as 
therein  stated  and  set  forth,  are  not 
sufficient  in  law  for  the  said  plaintiff  to 
maintain  his  aforesaid  action  against 
the  defendants,"  was  sufficient  where 
the  demurrer  went  to  the  entire  ground 
of  action  as  stated  in  the  declaration. 
Chenery  v.  Holden,  16  Gray  (Mass.) 
127. 

And  in  a  much  later  case  the  court 
uses  this  language :  **  The  objections 
made  in  argument  are  to   matter  of 
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ant  so  misjoined  should  demur.*  And  when  a  complaint  against 
several  defendants  fails  to  state  a  cause  of  action  against  one 
of  them,  he  alone  may  demur,*  and  not  his  codefendants.*  A 
defendant  can  demur  for  want  of  parties  only  when  he  has  an 
interest  himself  in  another's  being  made  a  defendant.'* 

2.  For  Mifljoinder  of  Plaintifb. — If  there  has  been  a  misjoinder  of 
plaintiffs,  such  misjoinder  is  a  good  cause  of  demurrer  by  all  the 
defendants.^ 

3.  For  Miqoinder  of  Causes. — Where  a  good  cause  of  action  is 
shown  against  each  of  two  defendants,  but  not  against  both 
jointly,  either  may  demur  for  misjoinder  of  causes,®  or  they  may 


form  and  not  of  substance,  and  could 
not  be  taken  otherwise  than  by  de- 
murrer, specially  assigning  the  causes," 
citing  the  same  statute.  Witt  v.  Pot- 
ter, 125  Mass.  363. 

In  Kaine,  under  a  statute  (Rev.  Stat., 
^9,  c.  82)  which  provided  that  no  proc- 
ess should  be  abated  or  arrested  or 
reversed  for  want  of  form  only,  and 
allowing  amendments  liberally,  it  was 
held  that  special  demurrers  were  not 
practically  abolished.  Bean  v.  Ayers, 
67  Me.  490. 

Connectlciit. — And  the  same  ruling 
was  made  under  a  similar  statute 
(Gen.  Stat.,  tit.  i,^  90)  in  Connecti- 
cut. Andrews  v,  Thayer,  40  Conn. 
156. 

Hew  Umptflilre.  —  But  a  similar 
statute  was  construed  to  the  contrary 
in  New  Hampshire.  Berry  v,  Osbom, 
28  N.  H.  286. 

1.  Bronson  v.  Markey,  53  Wis.  98; 
Brownson  v.  Gifford,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  389. 

The  mere  joinder  of  too  many  per- 
sons as  defendants,  when  there  is  no 
misjoinder  as  to  subject-matter,  is  not 
a  ground  for  demurrer  by  any  one  of 
them  against  whom  the  complaint  sets 
forth  a  good  cause  of  action.  New 
York,  etc.,  R.  Co.  v,  Schuyler,  17  N. 

Y.592. 

Excess  of  PartieB — ^What  Qrotind  of  De- 
nmrrer  Alleged. — It  has  been  held  that 
mere  excess  of  parties  defendant  is 
not  cause  of  demurrer  by  a  party 
properly  sued,  and  can  only  be 
reached  by  demurrer  on  behalf  of  the 
party  improperly  joined,  and  then  not 
on  account  of  a  defect  of  parties  de- 
fendant, but  because  the  complaint 
does  not  state  a  cause  of  action  against 
him.  Lewis  v.  Williams,  3  Minn.  151 ; 
Nichols  V.  Randall,  5  Minn.  304; 
Trowbridge  v.  Forepaugh,  14  Minn. 
133.  See  also  Brownson  v.  Gifford,  8 


How.  Pr.  (N.  Y.  Supreme  Ct.)  396; 
Cohen  v.  Ottenheimer,  13  Oregon  224. 
See  also  article  Parties. 

2.  Truesdell  v.  Rhodes,  26  Wis. 
215;  Willard  v,  Reas,  26  Wis.  ^40; 
Webster  i'.  Tibbits,  19  Wis.  438;  How- 
ard V,  Edwards,  89  Ga.  367 ;  Betson  z\ 
State,  47  Ind.  54;  Bennett  v.  Preston, 
17  Ind.  291 ;  Graf  v,  Wirthweine,  i 
Handy  (Ohio)  19. 

3.  Holzman  v.  Hibben,  100  Ind. 
338;  Goff  V,  May,  38  Ind.  267;  Make- 
peace T^  Davis,  27  Ind.  352;  Burtis  v. 
Cleveland,  61  Hun  (N.  Y.)  98; 
Pinckney  v.  Wallace,  i  Abb.  Pr.  (N. 
Y.C.  PI.)  82;  Littell  V.  Sayre,7Hun 
N.  Y.)  485  ;  Eldridge  v.  Bell,  12  How. 
Pr.  (N.  Y.  Supreme  Ct.)  547;  Slevin 
V.  Reynolds,  i  Handy  (Ohio)  37 ;  Gut- 
ridge  V,  Vanatta,  27  Ohio  St.  366; 
Orr  V.  U.  S.  Bank,  i  Ohio  36. 

Where  one  of  two  defendants  demurs, 
and  the  allegations  in  the  declaration 
are,  as  to  him,  specific  and  sufficient, 
the  want  of  precise  and  formal  alle- 
gations as  to  his  codefendant  will 
not  suffice  to  sustain  his  demurrer. 
Wood  V,  Decoster,  66  Me.  542. 

4.  Newbould  v,  Warrin,  14  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  80. 

It  must  appear  that  his  interest  re- 
quires that  such  other  party  should  be 
made  defendant,  before  he  can  demur. 
Hillman  v.  Hillman,  14  How.  Pr.  (N. 
Y.  Supreme  Ct.)  460.  See  also  Ander- 
\.onv.  Wolf  (Supreme  Ct.),  4N.  Y.  St. 
Rep.  loi ;  Wooster  v.  Chamberlin,  28 
Barb.  (N.  Y.)  602;  Littell  v,  Sayre,  7 
Hun  (N.  Y.)  485;  Moore  v.  Hege- 
man,  6  Hun  (N.  Y.)  290;  Sanders  v, 
Yonkers,  63  N.  Y.  489. 

5.  Brownson  xk  Gifford,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  392. 

6.  Lull  V.  Fox,  etc..  Imp.  Co.,  19 
Wis.  100;  Turner  v.  Duchman,  23 
Wis.  500;  Jackson  v.  Brookins,  5  Hun 
(N.  Y.)  530;  Barton  v.  Speis,  5  Hun 
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demur  jointly.^  And  where,  in  an  action  against  two  defendants, 
a  cause  is  stated  against  both, and  another  is  alleged  against  only 
one  of  them,  either*  or  both  *  defendants  may  demur. 

Where  two  causes  of  action  upon  contract  are  joined  in  one 
action,  a  demurrer  to  the  complaint,  on  the  ground  that  all  of  the 
defendants  are  not  affected  by  both  causes,  will  lie  at  the  instance 
of  a  defendant  who  is  affected.* 

4.  For  Incapacity  to  Sue. — The  objection  that  a  plaintiff  has  not 
legal  capacity  to  sue  must  be  made  by  a  party  to  the  suit  and 
not  by  a  stranger.^ 

V.  JoiHDSB  IK  Dekusbib— 1.  Necessity  for  Joinder.— At  common 
law,  where  one  party  demurred  to  his  adversary's  pleading,  he 
thereby  refused  to  proceed  on  account  of  the  alleged  legal  insuffi- 
ciency of  such  pleading,  and  this  raised  an  issue  of  law,  in  which 
the  party  whose  pleading  was  demurred  to  must  join,  since  there 
could  be  no  demurrer  to  a  demurrer.® 


(N.  Y.)  60;  Harris  v.  Eldridge,  5 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
278;  Bonnell  v.  Wheeler,  i  Hun  (N. 
Y.)  332;  Edson  V,  Girvan,  29  Hun 
(N.  Y.)  422. 

1.  Hess  V,  Buffalo,  etc.,  R.  Co.,  29 
Barb.  (N.  Y.)  391;  Stanton  v.  Mis- 
souri Pac.  R.  Co.,  15  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  296;  Eldridge  v. 
Bell,  12  How.  Pr.  (N.  Y.  Supreme 
Ct.)  547 ;  Adams  v.  Stevens,  7  Misc. 
Rep.  (N.  Y.  C.  PI.)  468. 

2.  Pracht  v.  Ritter,  48  N.  Y.  Super. 
Ct.  509;  North  Carolina  Land  Co.  v. 
Beatty,  69  N.  Car.  329. 

8.  Tompkins  v.  White,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  520. 

4.  The  objection  is  not  to  the  mis- 
joinder of  parties,  but  of  causes  of  ac- 
tion, and  so  the  rule  that  a  defendant 
against  whom  a  good  cause  of  action 
is  pleaded  may  not  demur  because 
too  many  are  joined,  does  not  apply. 
Nichols  V.  Drew,  94  N.  Y.  22. 

5.  Miller  v.  Willis,  15  Neb.  13. 

6.  Bac.  Abr.,  tit.  Pleas,  etc.,  N.  2; 
Gould's  Pldg.,  c.  ix.,  ^  32;  Smith 
V,  Brown,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  384. 

Effect  of  Beftisal  to  Join. — Where  the 
one  to  whom  demurrer  was  tendered 
demurred  to  it  or  refused  to  join,  it 
operated  as  a  discontinuance.  Gould's 
Pldg.,  c.  ix.,  §  33. 

In  Campbell  v.  St.  John,  i  Salk. 
219,  it  was  held  **that  all  is  discon- 
tinued by  the  plaintiff's  not  joining  in 
demurrer,  but  demurring  upon  the  de- 
fendant's demurrer;  for  there  is  no 
difference     between     pleading     over 


when  issue  is  offered,  and  not  joining 
in  demurrer,  but  pleading  over ;  both 
are  alike,  and  make  a  discontinu- 
ance." 

Demorrer  upon  Demurrer. — Accord- 
ing to  Lord  Holt,  one  might  demur 
upon  a  demurrer  to  a  plea  in  abate- 
ment where  the  demurrer  was  not  op- 
posite.  Comb.  306. 

Duty  to  Join.— When  a  defendant  de- 
murs to  a  replication  to  a  sp.ecial  plea 
in  bar,  a  question  of  law  is  presented 
to  the  presiding  judge,  and  the  plain- 
tiff-must join  the  demurrer.  Wake- 
field V.  Littlefield,  52  Me.  21. 

Informal  Joinder. — There  must  be  a 
joinder  even  in  a  demurrer  which  is 
informally  taken.  Gould's  Pldg., 
c.  ix.,  §  32. 

ConcluBlon  of  Joinder  In  Demurrer  to  a 
Plea  In  Abatement. — Where  a  plaintiff 
replies  to  a  plea  in  abatement,  and  the 
defendant  demurs  to  the  replication, 
the  plaintiff  should  conclude  his  join- 
der in  demurrer  with  a  prayer  that  the 
defendant  answer  over,  and  not  for 
judgment  in  chief.  Whitford  v.  Flan- 
ders, 14  N.  H.  371 ;  Foxwist  v.  Tre- 
maine,  2  Saund.  210^,  note. 

But  where  the  joinder  in  demurrer 
did  not  so  conclude,  the  plaintiff  was 
allowed  to  amend  in  this  particular, 
without  terms.  Whitford  v,  Flanders, 
14  N.  H.37I. 

Joinder  a  Mere  Formality. — It  is  no 
objection  that  a  demurrer  was  taken 
up  and  disposed  of  without  a  formal 
joinder.  Joinder  is  not  actually  neces- 
sary. Mix  V.  Chandler,  44  111.  174; 
Davies  v.  Gibson,  2  Ark.  115. 
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S.  Hatnre  and  Effect  of.  —  By  his  joinder  in  demurrer  the 
party  whose  pleading  has  been  demurred  to,  expressly  contra- 
dicts the  averment  of  the  demurrer,  and  says  that  his  pleading  is 
sufficient  in  law.*  It  is  in  its  nature  like  a  similiter  to  the  general 
issue  *  On\v  such  facts  are  admitted  as  are  properly  pleadable 
in  demurrer.^  An  essential  fact  omitted  in  the  declaration  can- 
not, on  demurrer  to  the  declaration,  be  introduced  into  the  joinder 
in  demurrer.* 

3.  Time  for  Joinder. — A  party  whose  pleading  has  been  de- 
murred to  must  join  in  the  demurrer  within  the  time  fixed  by 
the  rule,  or  he  is  liable  to  be  defaulted.* 

4.  Waiver  of  Joinder.— If  a  party,  without  joining  in  demurrer, 
proceeds  to  argue  the  demurrer,  he  is  held  to  have  waived  the 


1.  I  Chittj  on  Pleadings  699; 
Stephen  on  Pleading  235 ;  Wyckoff  v. 
Bishop,  98  Mich.  355. 

"The  tender  of  the  issue  in  law  is 
necessarily  accepted  by  the  plaintiff ; 
for  he  has  no  ground  of  objecting 
either  to  the  question  itself  or  the  pro- 
posed mode  of  decision.  A  question 
on  the  legal  sufficiency  of  the  declara- 
tion he  cannot,  of  course,  without 
abandoning  his  own  form  of  proceed- 
ing, decline ;  and  with  respect  to  the 
mode  of  decision,  viz.,  the  judgment 
of  the  court,  there  is  in  matters  of  law 
no  alternative  method.  He  is,  there- 
fore, obliged  to  accept  or  join  in  the 
issue  in  law,  and  does  so  by  a  set  form 
of  words  called  joinder  in  demurrer." 
Stephen  on  Pleading,  p.  92. 

2.  McCracken  v.  West,  17  Ohio  16; 
Brown  v.  Jones,  10  Gill  &  T.  (Md.)  334. 

8.  Thi's.  the  objection  that  the  note 
sued  on  was  not  filed  with  the  petition, 
which  was  attempted  to  be  raised  in  a 
demurrer  which  included  several  other 
objections,  being  matter  in  abatement, 
was  not  admitted  by  a  joinder  in  de- 
murrer. Hamilton  v.  Black,  Dall. 
(Tex.)  586. 

4.  If  the  plaintiff  omit  in  his  decla- 
ration to  aver  a  fact  essential  to  his 
recovery,  and  the  defendant  demur  to 
the  declaration,  the  plaintiff  cannot 
introduce  into  his  joinder  in  demurrer 
an  averment  of  such  fact.  The  proper 
course  is  to  ask  leave  to  amend  the 
declaration,  which,  if  the  court  grant, 
they  will  at  the  same  time  permit  the 
defendant  to  withdraw,  or  insist  on  his 
demurrer.  Gibson  v,  Todd,  i  Rawle 
(Pa.)  452. 

An  alien  did  not  in  her  declaration 
aver  that  the  defendant  was  a  citizen 
of  any  state  of  the  United  States,  but 


did  in  her  joinder  on  demurrer.  It 
was  held  that  the  joinder  on  demurrer 
ought  not  to  have  been  received,  but 
that  the  defendant  had  waived  the  ob- 
jection by  failing  to  make  it  earlier  in 
the  cause ;  for,  after  proceedings  had 
taken  place  in  the  District  Court  and 
the  Supreme  Court,  and  the  cause  had 
been  allowed  to  proceed  on  the  same 
condition  of  pleadings  and  averments, 
it  would  be  unjust  to  dismiss  the  cause 
upon  this  technical  informality.  Brad- 
street  V,  Thomas,  12   Pet.  (U.  S.)  59. 

5.  Wyckoff  V,  Bishop,  98  Mich.  352. 

Under  the  English  common  law  it 
was  provided  that  **no  rule  for  joinder 
in  demurrer  shall  be  required,  but  the 
party  demurring  may  demand  a  join- 
der in  demurrer,  and  the  opposite 
party  shall  be  bound,  within  four  days 
after  such  demand,  to  deliver  the  same, 
otherwise  judgment."  Reg.  Gen. 
Hil.  T,  4  W.  4,  reg.  3;  i  El.  &  Bl. 
App.  IV. 

The  court  cannot  compel  a  party  to 
join  in  demurrer  before  the  time  al- 
lowed, although  the  pleading  de- 
murred to  is  clearly  frivolous  and  for 
delay.  Hall  v.  Popplewell,  5  M.  & 
W.341. 

In  the  United  States y  it  has  been  held 
that  a  plaintiff  in  whose  favor  a  judg- 
ment has  been  rendered  on  demurrer 
to  the  declaration  may  be  suffered  to 
join  in  the  demurrer  a  term  after  the 
judgment  is  rendered,  and  that  the 
court  may  allow  an  amendment  of  the 
record  for  that  purpose.  Brown  v, 
Jones,  10  Gill  &  J.  (Md.)  334. 

A  joinder  in  demurrer  may  be  filed 
instanter  on  hearing  in  the  court  be- 
low, and  if  exception  be  taken  after 
judgment,  it  will  be  considered  as 
filed.    McCracken  v.  West,  17  Ohio  16. 
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joinder,  and  cannot  complain  of  the  omission,^  and   the  omis- 
sion of  joinder  is  cured  by  verdict.* 

6.  Objections  Waived  by  Joinder. — A  joinder  in  demurrer  as  a 
rule  waives  objections  to  the  demurrer,  as,  for  instance,  on  account 
of  its  form.*  And  where  issue  is  taken  on  a  plea,  it  is  irregular 
for  the  plaintiff  to  demur  thereto,  yet  if  the  defendant  joins  in 
the  demurrer  he  thereby  waives  the  irregularity.*  The  objection 
that  a  demurrer  is  frivolous  is,  however,  not  waived  by  a  joinder 
therein.^  And  the  failure  to  join  in  demurrer  waives  any  objec- 
tion that  might  otherwise  be  taken  that  the  cause  was  submitted 
for  trial  on  other  issues  without  disposing  of  the  demurrer.*  So 
the  omission  of  a  defendant  to  join  in  a  demurrer  to  a  plea  is  a 
waiver  of  such  plea.'' 

VI.  FOSM  OF  DEM1TBEE&— 1.  No  Precise  Form  Necessary. — No  pre- 
cise form  of  words  is  essential  to  a  valid  demurrer  either  at  com- 
mon law  ®  or  under  the  code,®  and,  however  informal,  a  plea  will 
be  taken  as  a  demurrer  which  in  its  substance  is  such.^^ 


1.  Watson  V.  Hahn,  i  Colo.  385; 
Blydenburgh  v.  Miles,  39  Conn.  496. 

2.  Eason  v.  Fisher,  i  Ark.  90;  Davies 
V,  Gibson,  2  Ark.  115;  Johnson  v. 
O'Neal,  3  Head  (Tenn.)  601. 

IB  No  Ground  of  Error. — Blydenburgh 
V.  Miles,  39  Conn.  496. 

The  defendant,  on  a  demurrer  to  his 
plea,  obtained  a  judgment  without  hav- 
ing joined  in  demurrer.  It  was  held 
that  "There  is  nothing  in  this  objec- 
tion. The  plaintiff  had  a  right  to  rule 
the  defendant  to  join,  or  to  add  the 
joinder  himself,  and  cannot  now  for 
the  first  time  object  to  the  omission." 
Harris  v.  M'Faddin,  2  Blackf.  (Ind.)  71. 

3.  Shoop  V.  Powles,  13  Md.  304. 

4.  Witter  v,  McNiel,4  111.  433. 

5.  Wyckoff  V.  Bishop,  98  Mich.  352. 

A  plaintiff  may,  after  joining  in  de- 
murrer, move  the  court,  at  the  proper 
time,  for  judgment  on  the  ground  that 
the  demurrer  is  frivolous.  Wyckoff 
V.  Bishop,  98  Mich.  352;  and  see 
Green's  Practice  203. 

6.  Grangers.  Warrington,  8  111,  299. 

7.  Morsell  v.  Hall,  13  How.  (U.  S.) 
212. 

**Had  the  court  decided  this  de- 
murrer, we  should  presume  a  joinder 
was  waived.  As,  however,  the  atten- 
tion of  the  court  was  not  called  to  the 
demurrer,  and  the  defendant  never 
answered  it,  we  must  presume  that  he 
waived  his  pleas,  to  which  there  was 
this  answer  on  the  files,  to  which  he 
did  not  think  it  proper  to  reply ;  thus 
in  fact  confessing  that  the  pleas  were 
bad — were  obnoxious  to  the  demurrer, 


which  he  could  not  or  would  not 
answer."  Parker  v.  Palmer,  22  111. 
490.  Semble,  that  if  defendant  refuse 
to  join  in  a  demurrer  to  his  plea,  judg- 
ment may  be  rendered  against  him  as 
for  want  of  a  plea.  Helms  v.  Sisk,  8 
Blackt.  (Ind.)  504, 

8.  I  Chitty's  PI.  698;  Davies  v.  Gib- 
son, 2  Ark.  n8;  Smith  v.  Brown,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  384. 

9.  Baylies'  Code  Plead.,  p.  216. 

10.  I  Chitty  698 ;  Silvers  v.  Junction 
R.  Co.,  43  Ind.  435;  Meyer  v.  Bohl- 
fing,  44  Ind.  238;  State  v.  Beasom,  40 
N.  H.  372;  Leaves  v.  Bernard,  5  Mod. 
132 ;  King  v.  Butler,  3  Lev.  222;  Cop- 
pin  V.  Hurnard,  2  Saund.  129  (note  6). 

The  Te«t  as  to  whether  a  defense  is 
an  answer  or  demurrer  is,  does  it 
require  any  facts  to  be  proved  to  sus- 
tain it?  Struver  v.  Ocean  Ins.  Co., 
16  How.  Pr.  (N.  Y.  Supreme  Ct.) 
422. 

When  a  Statement  is  Not  a  Demurrer. 
— "  *  That  the  complaint  does  not  state 
facts  suflficient  to  constitute  a  cause  of 
action,'  though  a  ground  of  demurrer, 
may  or  may  not  be  a  demurrer,  accord- 
ing to  the  connection  in  which  it  is 
used  with  other  matters.  When  ap- 
pearing with  denials  and  afiirmative 
defenses  in  an  answer,  it  is  no  more 
than  a  notice  *  *  «  that  at  the  trial 
the  defendant  will  move  for  a  dismis- 
sal of  the  complaint  on  that  ground." 
Barnard  v.  Morrison,  29  Hun  (N.  Y.) 
410. 

A  pleading  which  denies  an  allega- 
tion of  that  to  which  it  responds,  is  not 
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8.  Keqnisites  of  a  Valid  Demnrrer. — The  demurrer  should  be  in 
writing,^  properly  entitled,*  signed  by  demurrant's  attorney,*  and, 
at  common  law,  usually,  though  not  necessarily,  should  conclude 
with  a  prayer  for  judgment.'* 

8.  Statement  of  Gronnds — a.  Defects  of  Substance— Generti 
Sennirer. — At  common  law  the  objection  in  a  genenJ.  demurrer  to 
a  declaration  is  sufficiently  stated  by  an  averment  that  the  facts 
which  the  declaration  states  are  not  sufficient  in  law  to  allow  the 
pleader  to  maintain  his  action.^ 

In  the  Case  of  a  Special  Demurrer,  the  assignment  of  the  causes  of  de- 
murrer are  to  be  introduced  at  the  end  of  the  general  demurrer.® 

Wksre  the  Oroands  are  Fixed  hy  Stotate,  a  demurrer  will  lie  only  on 
such  grounds,  and  it  is,  as  a  rule,  sufficient  to  specify  the  objection 
in  the  language  of  the  statute,''  except  in  the  case  of  a  demurrer 
to  jurisdiction,  or  for  defect  of  parties.® 


available  as  a  demurrer.   Clark  v.  Van 
Deusen,  3  Code  Rep.  (N.  Y.)  2it , 

1.  Jenks  I'.  Brown,  38  Mich.  651. 

2.  A  demurrer  filed  in  a  case  and 
acted  upon  as  valid,  and  stating  a 
ground  of  demurrer  in  proper  form, 
will  be  regarded  as  a  valid  demi:rrer 
by  the  Supreme  Court,  though  it  does 
not  contain  the  names  of  the  parties  or 
that  of  the  court.  Eigenman  v.  Rock- 
port  Bldg.,  etc.,  Assoc,  79  Ind.  41. 

8.  Schuyler  r.  Yates,  11  Wend.  (N. 
Y.)  185;  Anonymous,  2  Cow.  (N.  Y.) 
578;  Marsh  v.  Barney,  10  Wend.  (N. 
Y.)  539;  7  Bac.  Abr.  664,  tit.  Pleas, 
etc.,  N.  2. 

4.  I  Chitty's  PI.,  p.  698. 

Causes  Intended  to  be  Argned. — In 
Florida,  it  is  held  that  the  causes 
of  a  demurrer  intended  to  be  argued 
should  be  indicated  in  its  margin,  and 
that,  when  not  so  indicated,  the  prac- 
tice of  presenting  them  in  argument 
should  be  discouraged.  Stephens  v. 
Bradley,  24  Fla.  201. 

This  is  also  provided  in  Reg.  Gen. 
Hil.  T.  4  Will.  IV.,  reg.  2  (i  Chitty's 
PL,  i6th  Am.  ed.  839),  which  orders 
that  "In  the  margin  of  every  de- 
murrer, before  it  is  signed  by  counsel, 
some  matter  of  law  intended  to  be 
argued  shall  be  stated,  and  if  any  de- 
murrer shall  be  delivered  without  such 
statement,  or  with  a  frivolous  state- 
ment, it  may  be  set  aside  as  irregular 
by  the  court  or  a  judge." 

5.  I  Chitty  on  Pldgs.  698. 

In  aGaneral  Demurrer  to  a  Plea  In  Bar 
it  should  be  averred  that  the  plea  and 
matters,  etc.,  are  not  sufficient  in  law 
to  bar  the  plaintiff,  etc.,  wherefore,  for 
want  of  a  sufficient  plea,  he  prays  judg- 


ment and  his  damages,  etc.,  accord- 
ing to  the  nature  of  the  action,  i 
Chitty's  Pldgs.  698. 

If  the  General  Demnrrer  Ib  to  a  Beidl- 
catlon,  BeJolnder,  etc.,  it  should  state 
that  the  same  and  matters  therein  con- 
tained are  not  sufficient  in  law,  and 
should  conclude  with  a  prayer  of  judg- 
ment for  or  against  the  plaintiff  as  the 
case  may  be.     i  Chitty's  Pldgs.  698. 

▲  General  Demnrrer  to  c^  Plea  In  Abate- 
ment should  state  that  it  is  not  suffi- 
cient to  quash  the  bill  or  writ,  and 
conclude  with  a  prayer  of  judgment 
that  the  defendant  may  answer  over 
or  further  to  the  declaration,  i  Chitty*s 
Pldgs.  698. 

6.  I  Chitty's  Pldgs.  698;  Shinn's 
Pldg.,  §  684. 

7.  Henderson  v.  Johns,  13  Colo.  280; 
Getty  V.  Hudson  River  R.  Co.,  8  How. 
Pr.  (N.  Y.  Supreme  Ct.)  177;  Dur- 
kee  V.  Saratoga,  etc.,  R.  Co.,  4  How. 
Pr.  (N.  Y.  Supreme  Ct.)  226;  Haire 
V.  Baker,  5  N.  Y.  357;  Howland  v, 
Kenosha  Coimty,  19  Wis.  247. 

▲  Demurrer  In  Form  ehonld  Ck>mply 
wltb  the  Statute  in  assigning  causes  of 
demurrer.  Vaughn  v.  Ferrall,  57  Ind. 
182;  Campbell  v.  Routt,  42  Ind.  410; 
Lane  v.  State,  7  Ind.  426;  Kenworthy 
V.  Williams,  5  Ind.  375;  Tenbrook  v. 
Brown,  17  Ind.  410. 

It  Need  Not  F6II0W  the  Exact  Language 
of  the  statute,  but  if  equivalent  lan- 
guage is  used  it  will  be  sufficient. 
Pace  V.  Oppenheim,  12  Ind.  533;  Stan- 
ley V.  Peeples,  13  Ind.  232;"  Petty  v. 
Church  of  Christ,  70  Ind..  290;  Ross 
V.  Menefee,  125  Ind.  432;  Hanna  v. 
Hawes,  45  Iowa  437. 

8.  Getty  v.  Hudson  River    R.  Co., 
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It  is  generally  required  that  a  demurrer  must  specify  the 
grounds  of  objection,  or  it  may  be  disregarded.  This  rule  may, 
however,  be  interpreted  as  meaning  that  the  defect  relied  on 
as  the  ground  of  demurrer  may  be  designated  as  the  statute 
describes  it.* 

Initanoei  of  Soffldent  Demnrron. — That  ''the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,"  or  that  an 
answer  "  does  not  state  facts  sufficient  to  constitute  a  cause  of 
defense,"  is  generally  regarded  as  a  sufficient  statement  of 
demurrer  to  a  complaint  or  answer  on  the  ground  of  insuffi- 
ciency.* 


8  How.  Pr.  (N.  Y.  Supreme  Ct.) 
177. 

A  demurrer  to  the  jurisdiction 
should  point  out  whether  the  defect 
relied  upon  is  as  to  the  jurisdiction  of 
the  person  or  of  the  subject-matter, 
and  if  upon  the  ground  of  defect  of 
parties,  the  demurrer  should  state 
whether  the  defect  claimed  is  one 
of  parties  plaintiff  or  defendant. 
Getty  V.  Hudson  River  R.  Co.,  8  How. 
Pr.  (N.  Y.  Supreme  Ct.)  177;  Dayton 
v.  Connah,  18  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  326;  Hulbert  v.  Young, 
13  How.  Pr.  (N.  Y.  Supreme  Ct.)  413. 

A  demurrer  on  the  ground  **  that  the 
court  has  no  jurisdiction  either  of  the 
persons  of  the  defendants  or  of  the  sub- 
ject of  the  action"  is  sufficiently  ex- 
plicit.   Ellissen  v.  Halleck,  6  Cal.  387. 

1.  Imiafflclent  Facts. — When  the  want 
of  a  statement  of  facts  sufficient  to 
constitute  a  cause  of  action  is  the  only 
cause  of  demurrer,  it  is  a  sufficient  as- 
signment of  the  grounds  to  state  sim- 
ply that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of 
action.  Paine  v.  Smith,  2  Duer  (N. 
Y.)  298;  DeWitt  V,  Swift,  3  How.  Pr. 
(N.  Y.  Supreme  Ct.)  280;  Durkee  v. 
Saratoga,  etc.,  R.  Co.,  4  How.  Pr.  (N. 
Y.  Supreme  Ct.)  226;  Hyde  v.  Con- 
rad, 5  How.  Pr.  (N.  Y.  Supreme  Ct.) 
112;  Johnson  T^  Wetmore,  12  Barb. 
(N.  Y.)433;  Purdy  v.  Carpenter,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  364; 
White  V.  Brown,  14  How.  Pr.  (N.  Y. 
Supreme  Ct.)  282;  Glenny  t;.  Hitch- 
ins,  4  How.  Pr.  (N.  Y.  Supreme  Ct.) 
98;  Spear  v.  Downing,  34  Barb.  (N. 
Y.)522;  Noxon  v.  Bentley,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  316;  Bum- 
ham  V,  De  Bevorse,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  159;  Hoogland  v, 
Hudson,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  343;  Kent  V.  Snyder,  30  Cal.  666; 
Monette  v,  Cratt,  7  Minn.  234. 


Where  the  petition  fails  to  state  a 
cause  of  action,  a  demurrer  assigning 
this  ground  in  the  language  of  the 
statute  is  sufficient.  State  Bank  v. 
Haden,  35  Mo.  358 ;  Morgan  v.  Bouse, 
53  Mo.  219;  Darby  v,  Cabanne,  i  Mo. 
App.  126;  Doughty  V,  Devlin,  i  E.  D. 
Smith  (N.  Y.)  631. 

2.  Hoogland  v.  Hudson,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  343;  Thomas  zk 
Goodwine,  88  Ind.  458. 

A  demurrer  which  goes  to  the  en- 
tire ground  of  action  or  defense  is 
sufficient  if  it  states  that  the  declara- 
tion or  answer  does  not  set  forth  a 
legal  cause  of  action  or  defense  or  to 
that  effect.  Chenery  v,  Holden,  16 
Gray  (Mass.)  125;  Proctor  v.  Stone,  i 
Allen  (Mass.)  193. 

The  words,  "the  complaint  does 
not  state  a  sufficient  cause  of  action 
against  the  defendant,"  were  held 
equivalent  to  "does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action." 
DeWitt  V.  Swift,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  280. 

A  demurrer  to  a  complaint  for  a 
new  trial,  stating  that  complaint  "does 
not  contain  and  set  forth  sufficient 
facts  to  enable  the  plaintiffs  to  sustain 
said  action,"  though  not  strictly 
formal,  is  substantially  sufficient. 
Stanley  v.  Peeples,  13  Ind.  232. 

A  demurrer  to  a  complaint  upon  a 
note,  stating  that  "the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,"  puts  in  issue  the 
validity  of  the  whole  complaint. 
White  V.  Brown,  14  How.  Pr.  (N.  Y. 
Supreme  Ct.)  282. 

If  a  declaration  does  not  set  forth 
any  known  cause  of  action,  even  im- 
perfectly, a  demurrer  assigning  that  it 
does  not  state  any  legal  cause  of  action 
is  sufficient.  Johnson  v.  Reed,  136 
Mass.  421. 

In  demurrer  to  an  answer  under  the 
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I  of  Tiiwifndmit  Domiirren. — Demurrers  have  been  held  insuffi- 
cient where  the  objection  has  been  stated  to  be  that  the  com- 
plaint "  does  not  state  facts  sufficient  to  constitute  a  ground  of 
complaint/'^  "  that  the  complaint  states  no  cause  of  action  what- 
ever" against  the  defendant,*  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  good  and  sufficient  petition,^  that 
the  complaint  "  is  not  sufficient  in  law  to  entitle  the  plaintiff  to 
the  relief  demanded/*  *  that  the  several  paragraphs  **  are  not 
good  and  sufficient  in  law,"  ^  that  the  answer  **  is  not  a  sufficient 


code X section  346,  Rev.  Stat.  1881),  the 
pleader  must  assign  as  cause  that  the 
answer  or  paragraph  thereof  does  not 
state  facts  suincient  **to  constitute  a 
cause  of  defense."  Thomas  v.  Good- 
wine,  88  Ind.  458. 

A  Demnxrer  to  an  Answer,  under  sec- 
tion 346,  Ind.  Rev.  Stat.  1881,  is  not  in- 
sufficient in  form  merely  because  the 
pleader  uses  the  words  **a  defense" 
instead  of  the  statutory  words  "cause 
of  defense."  Lewellen  v.  Crane,  113 
Ind.  289. 

A  demurrer,  in  the  ordinary  form, 
that  the  answer  does  not  state  facts 
sufficient  to  constitute  a  cause  of  de- 
fense, is  sufficient  when  addressed  to  a 
plea  in  abatement  as  well  as  when  ad- 
dressed to  a  plea  in  bar.  Bryan  v. 
Scholl,  109  Ind.  367. 

A  demurrer  to  certain  paragraphs  of 
an  answer  8i>ecifying  for  cause  "that 
neither  of  said  paragraphs  states  facts 
sufficient,"  is  sufficiently  definite. 
Ross  V,  Menefee,  125  Ind.  432. 

Under  Rev.  Stat.  Ind.  1881,  §  346, 
which  provides  that,  where  the  facts 
stated  are  not  sufficient  to  constitute  a 
cause  of  defense,  plaintiff  may  demur 
to  one  or  more  of  several  defenses,  a 
demurrer  is  good  which  alleges  that 
the  second  paragraph  does  not  state 
facts  sufficient  to  constitute  a  defense 
to  plaintiff's  action;  the  word  "de- 
fense" being  enough,  instead  of 
"cause  of  defense."  Lewellen  v. 
Crane,  113  Ind.  289. 

For  Otiier  Bzamiaes  of  demurrer  to  a 
complaint  or  answer  for  insufficiency 
which  have  been  held  good,  see  the 
following  cases.  Sluss  v,  Shrewsbury, 
18  Ind.  79;  Stone  v.  State,  75  Ind.  235 ; 
Thompson  v.  Voss,  16  Ind.  297 ;  Ben- 
nett V.  Shern,  11  Ind.  324;  McFadden 
V.  Fritz,  no  Ind.  i ;  Wright  v.  Nipple, 
92  Ind.  310;  Funk  xk  Rentchler,  134 
Ind.  68;  Hyde  v.  Conrad,  5  How.  Pr. 
(N.  Y.  Supreme  Ct.)  112;  Anibal  v. 
Hunter,  6  How.  Pr.  (N.  Y.  Supreme 


Ct.)  255;  Spear  v.  Downing,  22  How. 
Pr.  (N.  Y.  Supreme  Ct.)  30;  Hender- 
son V.  Johns,  13  Colo.  280;  Easton  v, 
Driscoll,  18  R.  I.  318;  Ellissen  v,  Hal- 
leck,  6  Cal.  386;  German  Bank  v, 
Mulhall,  cited  in  8  Mo.  App.  558. 

In  North  Carolina  and  Iowa,  it  is  held 
that  a  demurrer  is  too  indefinite  which 
assigns  for  cause  **  that  the  complaint 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action."  Jones  v. 
Rowan  County,  85  N.  Car.  278;  Elam 
V.  Barnes,  no  N.  Car.  73.  See  also 
Statesville  Bank  v.  Bogle,  85  N.  Car. 
203;  Love  V.  Chatham  County,  64  N. 
Car.  706;  George  v.  High,  85  N.  Car. 
99;  Childs  V.  Limback,  30  Iowa 
398.  See  also  McGregor,  etc.,  R.  Co. 
V.  Birdsall,  30  Iowa  255. 

1.  Firestone  v.  Werner,  i  Ind.  App. 

293- 

It  is  not  equivalent  to  a  demurrer 
for  the  statutory  ground,  that  it  fails 
to  **  state  facts  sufficient  to  constitute 
a  cause  of  action  or  paragraph  of  com- 
plaint." Firestone  v.  Werner,  i  Ind. 
App.  293. 

In  a  demurrer  for  want  of  facts,  the 
word  "complaint"  is  not  equivalent 
to  the  words  "cause  of  action"  pre- 
scribed by  the  statute.  Pine  Civil  Tp. 
V.  Huber  Mfg.  Co.,  83  Ind.  121. 

2.  Goss  V.  Waller,  90  N.  Car.  149. 

3.  Grubbs  v.  King,  117  Ind.  243; 
Pine  Civil  Tp.  v.  Huber  Mfg.  Co.,  83 
Ind.  121. 

4.  It  raises  no  question  whatever, 
and,  under  the  code,  must  be  over- 
ruled. Kemp  V.  Mitchell,  29  Ind. 
163. 

A  demurrer  in  a  law  action  which 
simply  avers  that  "  the  allegations  of 
the  petition  are  insufficient  to  entitle 
the  plaintiff  to  recover "  is  not  suf- 
ficiently specific  under  section  2649  of 
the  Iowa  Code.  Davidson  v.  Biggs, 
61  Iowa  309. 

6.  It  presents  no  issue  of  law.  Por- 
ter v.  Wilson,  35  Ind.  348. 
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defense  in  law  to  plaintiff's  complaint,"  *  that  "  neither  of  said 
paragraphs  [of  the  answer]  constitutes  any  defense  to  the  action,"  * 
that  the  answer  "  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,"  '  that  **  the  reply  does  not  state  facts  sufficient 
to  constitute  a  good  reply  to  the  defendant's  answer  to  which  it 
is  directed."* 

b.  Defects  of  Form. — Where  the  pleading  demurred  to  sets 
forth  a  cause  of  action,  a  demurrer  which  goes  to  some  minor  and 
not  necessarily  fatal  imperfections  must  specifically  state  them.^ 


1.  Gordon  v.  Swift,  39  Ind.  212; 
Tenbrook  v.  Brown,  17  Ind.  410. 

2.  Reed  v,  Higgins,  86  Ind.  143. 

8.  The  answer  need  state  only  a 
cause  of  defense.  Hawley  v.  Zigerly, 
135  Ind.  248. 

4.  Pedenv.  Mail,  118  Ind.  556. 

5.  Alabama. — Morris  v,  Beall,  85 Ala. 
598;  Evitt  V.  Lowery  Banking  Co.,  96 
Ala.  381 ;  Cook  v.  Rome  Brick  Co.,  98 
Ala.  409. 

Arkansas. — Davies  v.  Gibson,  2 
Ark.  115;  Roach  v.  Scogin,  2  Ark. 
130;  Pitcher  v.  Morrison,  4  Ark.  75; 
Brooks  V.  Palmer,  4  Ark.  160;  Sims 
V.  Whitlock,  5  Ark.  103;  Gordon  v. 
State,  II  Ark.  14;  Biscoe  v.  Sneed,  11 
Ark.  107;  Matlock  v,  Purefoy,  18  Ark. 
492;    Freeman    v.   Reagan,   26    Ark. 

373- 

Colorado. — Henderson  v.  Johns,  13 
Colo.  280. 

Illinois. — Bogardus  v.  Trial,  2  111. 
63;  Read  v.  Walker,  52  111.  333. 

Indiana. — Davis  v.  Binford,  58  Ind. 

457. 

Iowa. — Hanna  v.  Hawes,  45  Iowa 
437 ;  McKellar  v.  Stout,  13  Iowa  487 ; 
Danforth  v.  Carter,  i  Iowa  546;  Allen 
V.  Cerro  Gordo  County,  34  Iowa  54; 
Minnesota,  etc.,  R.  Co.  v.  Hiams,  53 
Iowa  501 ;  Davenport  v.  Whisler,  46 
Iowa  287. 

Massachusetts.  —  Train  v.  Boston 
Disinfecting  Co.,  144  Mass.  523;  Den- 
nehey  v.  Woodsum,  100  Mass.  195; 
Colt  V.  Learned,  118  Mass.  380. 

Michigan. — Adrian  Water  Works  v. 
Adrian,  64  Mich.  584 ;  Kellogg  v.  Ham- 
ilton, 43  Mich.  269. 

Missouri. — Morgan  v.  Bouse,  53 
Mo.  219. 

Montana. — Collier  v.  Ervin,  2  Mont. 
335. 

New  Tork. — Hunter  v.  Frisbee,  7 
N.  Y.  Leg.  Obs.  319;  Grant  v.  Lash- 
er, 2  Code  Rep.  (N.  Y.  C.  PI.)  2; 
Glenny  v.  Hitchins,  4  How.  Pr.  (N. 
Y.  Supreme  Ct.)  98;  Hinds  v.  Twed- 


dle,  7  How.  Pr.  (N.  Y.  Supreme. Ct.) 
278 ;  Moore  v.  Smith,  10  How.  Pr.  (N. 
Y.  Supreme  Ct.)  361 ;  Eldridge  -v. 
Bell,  12  How.Pr.(N.  Y.  Supreme  Ct.) 
547;  McCrea  v.  New  York  El.  R.Co., 
13  Daly  (N.  Y.)  302;  Getty  i;.  Hud- 
son River  R.  Co.,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  177. 

North  Carolina, — Conley  v.  Rich- 
mond, etc.,  R.  Co.,  109  N.  Car.  692. 

Ohio. — Vore  v.  Woodford,  29  Ohio 
St.  245;  McKemy  v.  Goodall,  13  Cine. 
L.  Bull.  (Ohio)  295. 

Texas. — Hays  v.  Bonner,  14  Tex. 
629;  Boynton  v.  Tidwell,  19  Tex.  ii8*, 
Weatherford,  etc.,  R.  Co.  v.  Granger, 
85  Tex.  574. 

Washingion. — Renton  v,  St.  Louis, 
I  Wash.  Ter.  215. 

Wisconsin.  —  Howland  v.  Kenosha 
County,  19  Wis.  247. 

United  States. — Ormsby  v.  Union 
Pac.  R.  Co.,  2  McCrary  (U.  S.)  48. 

CauBeB  of  Demurrer  designating  the 
alleged  defects  in  pleading,  to  which 
they  relate  with  a  sufficient  degree  of 
certainty,  are  good,  though  not  as- 
signed in  any  approved  form.  Lagow 
V.  Neilson,  10  Ind.  183;  Snyder  v. 
Lane,  10  Ind.  424.  See  also  Buscher 
V.  Knapp,  107  Ind.  340,  and  Daven- 
port V.  Whisler,  46  Iowa  287. 

The  requirement  that  the  demurrant 
should  **  briefly  but  plainly  specify  the 
grounds  upon  which  he  intends  to 
rely  on  the  argument"  is  satisfied  by 
distinctly  specifying  upon  which  of 
the  several  grounds  of  demurrer  enu- 
merated in  the  i44tli  section  the  party 
relies.  When  he  thus  distinctly  speci- 
fies one  or  more  of  such  grounds  he 
precludes  himself  from  taking,  upon 
the  argument  of  the  demurrer,  any 
other  objection.  The  party  to  whose 
pleading  the  demurrer  is  taken  is  thus 
apprised  of  the  precise  ground  of  the 


objection.    Harris,  J.,  in  Getty  v.  Hud- 
R.  Co.,  8  How.  Pr.  (N.  Y. 


son  River 
Supreme  Ct.)  183 
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Thus,  where  complaint  contains  several  causes  of  action  not  sepa- 
rately stated,  a  demurrer  thereto  must  specify  particularly  that 
the  several  causes  of  action  are  not  separately  stated.*  So,  also,  a 
demurrer  on  the  ground  of  duplicity  must  state  in  what  the 
duplicity  consists.* 

Daiwt  of  Purtiet. — It  is  not  sufficient  for  a  demurrer  to  allege  that 
there  is  a  **  defect  of  parties/*  It  should  state  that  there  is  a 
defect  of  parties  plaintiff  or  defendant,  and  should  point  out  the 
person  or  persons  who  should  be  made  a  party  or  parties.*  A 
demurrer  for  the  misjoinder  of  parties  defendant  which  does  not 
show  wherein  there  is  such  misjoinder  will  be  overruled.'* 

A  Domnmr  to  a  Conntorelaim  must  specify  the  objections  to  such 
counterclaim,  or  it  need  not  be  regarded.* 

c.  Numbering  Grounds  of  Objection.— A  demurrer  should 
not  only  specify  but  number  the  grounds  of  objection  to  a  plead- 
ing.*  This  provision,  however,  which  is  for  the  benefit  of  the 
adverse  party,  may  be  waived  by  him.'' 

4.  Joint  Demurren. — A  joint  demurrer  to  a  complaint  or  answer 
which  contains  two  or  more  paragraphs  must  be  overruled  where 
one  paragraph  is  good.®  The  following  are  instances  of  de- 
murrers held  to  be  joint :  A  demurrer  "  to  the  first,  second,  third, 


1.  Moore  v.  Smith,  lo  How.  Pr.  (N. 
Y.  Supreme  Ct.)  361. 

2.  Kipp  V,  Bell,  86  111.  577;  Holmes 
V.  Chicago,  etc.,  R.  Co.,  94  111.  439; 
Havens  v. .  Hartford,  etc.,  R.  Co.,  28 
Conn.  86 ;  Stewardson  v.  White,  3 
Har.  &  M.  (Md.)  455;  Currie  v, 
Henry,  2  Johns.  (N.  Y.)  433;  ^jdey 
V.  Parkhur^,  i  Wils.  219;  Hancocke 
V.  Frowd,  I  Saund.  337  (note  3) ; 
Lamplough  v.  Shortridge,  i  Salk. 
319. 

A  demurrer  to  a  replication  for  du- 
plicity sufficiently  sets  forth  the  cause, 
hj  an  averment  that  the  replication 
traverses  several  distinct  and  material 
allegations  in  the  plea,  when,  by  refer- 
ring to  the  plea,  it  appears  to  take  issue 
on  several  distinct  averments,  each 
of  which  is  material.  McNulty  v. 
Frame,  i  Sandf.  (N.  Y.)  128. 

8.  Indiana. — Durham  v.  Bischof,  47 
Ind.  213;  Gaines  v.  Walker,  16  Ind. 
361;  Musselman  v.  Kent,  33  Ind.  452; 
Vansickle  v.  Erdelmeyer,  36  Ind.  262; 
Marks  v.  Indianapolis,  etc.,  R.  Co.,  38 
Ind.  440;  Kelley  v.  Love,  35  Ind.  106; 
Nicholson  v.  Louisville,  etc.,  R.  Co., 
55  Ind.  504;  Leedy  t;.  Nash,  67  Ind. 
311;  Willett  V.  Porter,  42  Ind.  250. 

Nnv  ri>r>t.— Eldridge  v.  Bell,  12 
How.  Pr.  (N.  Y.  Supreme  Ct.)  547; 
Hodge  V.  Drake  (Supreme  Ct.),  37  N. 
Y.  St.  Rep.  933;   Anderton  t;.  Wolf, 


571 ;   Foley  v.  Mail, 
8  Misc.    Rep.  (N.  Y. 


41  Hun  (N.  Y.) 
etc..  Pub.    Co.,  I 
Super.  Ct.)  91. 

Wisconsin. — Murray  v.  McGarigle, 
69  Wis.  483;  Baker  v.  Hawkins,  29 
Wis.  576. 

If  a  demurrer,  taken  in  connection 
with  the  pleading  demurred  to,  suf- 
ficiently designates  the  parties  who 
should  be,  but  are  not,  joined,  it  will 
be  sufficient.  Durham  v.  Bischof,  47 
Ind.  211. 

Under  South  Dakota  Comp.  Laws, 
§  4910,  providing  that  the  demurrer 
shall  distinctly  specify  the  grounds  of 
objection  to  the  complaint,  a  demurrer 
**  that  there  is  a  defect  of  parties  plain- 
tiff," in  the  words  of  section  3909, 
giving  the  grounds  of  demurrer,  is 
sufficient.  Hudson  v.  Archer,  4  S. 
Dak.  128. 

4.  Fultz  V.  Walters,  2  Mont.  165. 

5.  Safford  v.  Snedeker,  67  How. 
Pr.  (N.  Y.  Supreme  Ct.)  264. 

6.  Stribling  v.  Brougher,  79  Ind. 
328;  Lane  v.  State,  7  Ind.  426.  Where 
only  one  ground  of  objection  is  as- 
signed in  the  demurrer,  it  need  not  be 
numbered.  Stribling  v,  Brougher,  79 
Ind-  333;  Wolf  V.  Schofield,  38  Ind. 
175;  Petty  V.  Church  of  Christ,  70 
Ind.  290. 

7.  Stribling  v.  Brougher,  79  Ind.  328. 

8.  Griffin  v.  Kemp,  46  Ind.  172. 
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and  fourth  paragraphs ;"  ^  "  to  the  second,  third,  and  fourth  para- 
graphs" of  answer,  for  the  reason  that  "said  paragraphs  nor 
either  of  them  state  facts  sufficient,"  etc.;  *  **  to  the  fifth  and 
sixth  paragraphs  of,"  etc.,  "  and  to  the  second  amended  para- 
graph of,"  etc.;*  **to  first,  second,  and  third  paragraphs  of  the 
complaint,  for  the  reason  that  same  do  not,  nor  does  either  of 
them,  state  facts  sufficient  to  constitute  a  cause  of  action."  * 

6.  Several  Demurrers. — A  several  demurrer  to  certain  paragraphs, 
or  to  each  paragraph,  of  a  pleading,  will  test  the  sufficiency  of 
such  paragraphs  separately.  The  following  forms  have  been  held 
to  be  several  and  not  joint  demurrers:  **The  plaintiff  demurs 
separately  to  the  first,  second,  third,  and  fourth  paragraphs  of  the 
answer,  because  neither  of  said  paragraphs  states  sufficient 
facts  ;"  ^  "  to  each  paragraph  of,"  etc.;  •  to  the  entire  declaration 
and  "to  each  count  thereof ;"  "^  **  severally  to  each  of  the  following 
paragraphs  of,"  etc.,  because  "  said  paragraphs  are  severally  insuffi- 
cient," etc.;'  "  to  the  first,  second,  and  third  paragraphs  of  the 
entire  complaint,  each  separately,  for  the  reason  that  neither 
paragraph,  separately  considered,  states  facts  sufficient  to  con- 
stitute  a  cause  of  action."  • 

Where  a  demurrer  is  filed  to  a  pleading  consisting  of  several 
paragraphs,  and  the  demurrer  refers  to  the  several  paragraphs  by 
number  and  alleges  that  neither  of  them  states  sufficient  facts, 
the  demurrer  will  be  regarded  as  separate  to  each  paragraph.^^ 

1.  Brown  v,  Gooden,  i6  Ind.  444.  were  held  to  be  several  and  not  joint. 

2.  Washington  Tp.  v.  Bonney,  45  Ladd  v.  Smith  (Ala.  1892),  10  So. 
Ind.  77.  Rep.  836;  People  v,  Lothrop,  3  Colo. 

3.  Jewett  v.  Honey  Creek  Draining  428;  Terre  Haute,  etc.,  R.  Co.  v, 
Co.,  39  Ind.  245.  Sherwood,  132  Ind.  129;  Indiana,  etc., 

4.  Assigning  the  cause  of  de-  R.  Co.  v.  Dailey,  no  Ind.  75;  Clod- 
murrer  to  each  paragraph  does  not  felter  r.  Hulett,  92  Ind.  426;  Parker  v. 
make  the  demurrer  separate.  Meyer  v.  Thomas,  19  Ind.  213;  Fankboner  v, 
Bohlfing,  44  Ind.  238.     See  also  Stan-  Fankboner,  20  Ind.  62;  Hume  v,  Des- 


ford  v.  Davis,  54  Ind.  45;    Silvers  v,     sar,  29  Ind.   112;  Rennick  v,  Chand- 

'unction  R.  Co.,  43  Ind.  ^35.  ler,  59  Ind.  354;  Barner  v,  Morehead, 

In  the  following  cases  tne  demurrer    22  Ind.  354;  Funk  v.   Rentchler,  134 


Junction  R.  Co.,  43  Ind.  ^35.  ler,  59  Ind.  354;  Barner  v.  Morehead, 

In  the  following  cases  tne  demurrer    22  Ind.  354;  Funk  v.   Rentchler,  134 
was  held  to  be  joint  and  not  several.     Ind.  68;  Glass  v.  Murphy, 4  Ind.  App. 


Cooper  v.  Hayes,  96  Ind.  386;    Urton  530;    Baker  v.   Groves,    i    Ind.  App. 

v.  Luckey,  17  Ind.  213;  Jeffersonville,  522;  Carver  v.  Carver,   97  Ind.  497; 

etc.,  R.    Co.  V.   Cox,    37    Ind.    325;  Cain  t;.   Hunt,  41  Ind.  466;  Aiken  v, 

Heavenridge   v.  Mondy,  34  Ind.  28;  Bruen,  21  Ind.  137;  Mitchell  v.  Stin- 

Baker -y.  Groves,  i  Ind.  App.  522.  son,  80   Ind.   324;    May   v.   Western 

6.  Hume  V.  Dessar,  29  Ind.  112.  Union  Tel.  Co.,  112  Mass.  90;  Otis  v, 

6.  Parker  v.  Thomas,  19  Ind.  213.  Shants,    128   N.    Y.  45;  Kennagh  v. 

7.  Sanford  v.  Gaddis,  13  111.  329.  McGolgan  (Supreme  Ct.),  21    N.  Y. 

8.  Aiken  v,  Bruen,  21  Ind.  137.  St.  Rep.  326;  Slocumbv.  Kuykendall, 

9.  Stribling  v,  Brougher,  79  Ind.  2  111.  187;  Patterson  v.  Edwards,  7 
328.  111.  720;  Sanford  v.  Gaddis,  15  111.  228. 

10.  Rennick  v.  Chandler,  59  Ind.  A  SeTeral  DannxTer  to  a  CompUlnt 
354;  Stone  V.  State,  75  Ind.  235;  consisting  of  more  than  one  parag^ph 
Stribling  v.  Brougher,  79  Ind.  328;  need  not  in  terms  be  addressed  to  each 
Carver  v.  Carver,  97  Ind.  497 ;  Indi-  paragraph,  but  it  must  be  such  as  to 
ana,  etc.,  R.  Co.  v.  Dailey,  no  Ind.  75.  declare     in     express    language     that 

In  Ihe  following  cases  the  demurrers  neither  of  the  paragraphs,  taken  sepa- 
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YEL  Joorr  Bekubseb. — Where  two  or  more  defendants  unite 
in  demurring  to  a  complaint,  such  demurrer  is  joint,  and,  since  a 
demurrer  must  be  sustained  or  fail  to  the  whole  extent  to  which 
it  is  applied,  it  must  be  overruled  if  the  complaint  states  a  good 
cause  of  action  against  any  one  of  the  parties  jointly  demurring.* 


ratelj,  states  facCs  sufficient  to  consti- 
tute a  cause  of  action.  Baker  v.  Groves, 
I  Ind.  App.  522. 

The  Use  of  the  Words  Several  and  Each 
will  cause  a  demurrer  to  be  treated  as 

-several,  although  it  is  not  addressed  to 
each  paragraph.  Silvers  v.  Junction 
R.  Co.,  43  Ind.  435. 

Demurrer  Ambl^ons  In  Form. — A  de- 
murrer which  states  that  "defendant 
herein  demurs  generally  to  the  plain- 
tiff's complaint,  and  to  each  paragraph 
thereof  separately,  and  for  cause  of 
demurrer  says  that  the  same  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action  against  this  defend- 
ant," is  ambiguous  and  uncertain  as  to 
whether  it  is  general  or  several.  Mer- 
rill V.  Pepperdine,  9  Ind.  App.  416. 

1.  California. — Asevado  v.  Orr,  lOO 
Cal.  293. 
Georgia. — May  v,  Jones,  88  Ga.  308. 
Indiana. — Wilcox  v.  Moudy,  82 
Ind.  219;  Kichbredt  v.  Angerman, 
80  Ind.  208;  Campbell  v.  Martin, 
87  Ind.  577;  Holzman  v.  Hibben, 
100  Ind.  338;  Rector  v.  Shirk,  92 
Ind.  31 ;  Trisler  v.  Trisler,  38  Ind.  282 ; 
Wilkerson  v.  Rust,  c7  Ind.  172 ;  Craig 
V.  Donovan,  63  Ind.  513;  Carter  v. 
Zenblin,  68  Ind.  436;  Price  v.  San- 
ders, 60  Ind.  310;  Axtel  v.  Chase,  83 
Ind.  546;  Everhart  v.  Hollingsworth, 
19  Ind.  138 ;  Teter  v.  Hinders,  19  Ind. 
93;  Morback  v.  State,  34  Ind.  308; 
Owen  V.  Cooper,  46  Ind.  524;  Sanders 
V.  Farrell,  83  Ind.  28;  Estep  v.  Burke, 
19  Ind.  87;  Shore  v.  Taylor,  46  Ind. 
345 ;  Bennett  v.  Preston,  17  Ind.  291 ; 
Benedict  r.  Farlow,  i  Ind.  App.  160; 
Franklin  Coimty  v.  White  Water 
Valley  Canal  Co.,  2  Ind.  162. 
Michigan . —  Burk      v.      Muskegon 

Mach.,  etc.,  Co.,  98  Mich.  614. 

Minnesota. — Petsch  v.  St.  Paul  Dis- 
patch   Printing  Co.,    40  Minn.    291 ; 

Clark    V.    Lovering,    37    Minn.    120; 

Goncelier  v,  Foret,  4  Minn.  13 ;  Lewis 

V.  Williams,  3  Minn.  151. 
Nebraska. — Missouri   Valley  Land 

Co.  V.  Bushnell,  11  Neb.   192;   Dunn 

V.  Gibson,  9  Neb.  513. 
New  To'rk. — Phillips  v.   Hagadon, 

12    How.   Pr.   (N.  Y.  Supreme   Ct.) 
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17;  Woodbury  v.  Sackrider,  2  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  402;  Pea- 
body  V.  Washington  County  Mut. 
Ins.  Co.,  20  Barb.  (N.  Y.)  339; 
People  V.  New  York,  28  Barb.  (N.  Y.) 
240,  17  How.  Pr.  (N.  Y.)  56;  Eldridge 
V.  Bell,  12  How.  Pr.  (N.  Y.  Supreme 
Ct.)  547 ;  Fish  V.  Hose,  59  How.  Pr. 
(N.  Y.  Supreme  Ct.)  238. 

North  Carolina. — Conant  v.  Bar- 
nard, 103  N.  Car.  315. 

Utah. — Walker  t'.  Popper,  2  Utah 96. 

Wisconsin. — Webster  v.  Tibbits,  19 
Wis.  438;  Willard  r.  Reas,  26  Wis. 
540 ;  McGonigal  v.  Colter,  32  Wis.  614; 
Lannon  v.  Hackett,  49  Wis.  261. 

A  joint  demurrer  to  a  complaint,  by 
several  defendants,  will  be  overruled 
if  the  complaint  shows  a  cause  of  ac- 
tion by  the  plaintiffs,  or  a  portion  of 
them,  against  some  of  the  defendants. 
People  V.  New  York,  28  Barb.  (N. 
Y.)  2^0. 

A  joint  demurrer  cannot  be  sus- 
tained, as  to  one  of  the  parties  demur- 
ring, when  it  is  overruled  as  to  the 
others.  Oakley  v.  Tugwell,  33  Hun 
(N.  Y.)  357;  New  York,  etc.,  R.  Co. 
V.  Schuyler,  17  N.  Y.  592.  Contra^ 
Wood  V.  Olney,  7  Nev.  109. 

niiiiftratlons  of  Joint  Demurrers. — A 
demurrer  in  the  following  form :  "Now 
come  (naming  defendants),  and  sepa- 
rately and  severally  demur  to  the  plain- 
tiff's cause  of  action,  and  say  that  said 
complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action 
against  them  jointly  or  severally,"  is 
a  joint  demurrer  both  as  to  the  par- 
ties and  the  pleading.  Hanover 
School  Tp.  V.  Gant,  125  Ind.  557. 

**The  defendants  separately  and  sev- 
erally demur  to  the  first  and  second 
paragraphs  of  the  plaintiff's  complaint, 
and  for  cause  of  demurrer  say  that 
neither  of  said  paragraphs  states  facts 
sufficient  to  constitute  a  cause  of  action 
against  them,"  is  a  separate  demurrer 
as  to  each  paragraph,  but  joint  as  to 
the  parties  defendant.  Carver  v.  Car- 
ver, 97  Ind.  497. 

A  demurrer  to  a  complaint  by  two 
defendants,  in  which  they  say  that 
they   "demur    separately  because    it 
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Vm.  Specifyikg  Oboundb  of  Dexxtbreb— 1.  Generally. — Where 
demurrers  are  now  only  for  specific  causes  fixed  by  statute,  the 
defect  relied  on  must  be  pointed  out,  and  a  demurrer  upon  one 
ground  will  not  justify  a  ruling  upon  another  ground  not  speci- 
fied.i 


does  not  contain  facts  sufficient  to 
constitute  a  cause  of  action  against 
them  or  either  of  them."  Axtel  v. 
Chase,  83  Ind.  546. 

1.  Alabama. — Turner  Coal  Co.  v. 
Glover,  loi  Ala.  289. 

Arkansas, — Kelly  v.  Ware,  22  Ark. 
449;  Cravens  r.  Millham,  6  Ark.  215. 

California. — Haverstick  v.  Trudel, 
51  Cal.  431;  People  v.  Hagein,  57 
Cal.579;  Fajmonville  v.  McCoIlough, 
59  Cal.  285;  Slattery  v.  Hall,  43  Cal. 
191 ;  Powell  V.  Ross,  4  Cal.  197. 

Colorado. — Carpenter  v.  Smith,  20 
Colo.  39. 

Idaho. — Palmer  v.  Utah,  etc.,  R. 
Co.,  2  Idaho  293. 

Indiana. — Nesbit  v.  Miller,  125 
Ind.  106;  Whipperman  v.  Dunn,  124 
Ind.  349;  Williams  v.  Lewis,  124 
Ind.  344;  Lake  Erie,  etc.,  R.  Co.  v. 
FishbacK,  5  Ind.  App.403;  Louisville, 
etc.,  R.  Co.  V.  Johnson,  11  Ind.  App. 
328 ;  Cox  V.  Bird,  65  Ind.  277 ;  Sluss  v. 
Shrewsbury,  18  Ind.  79;  Musselmanv. 
Kent,  33  Ind.  ^1.52 ;  Vance  v.  Cowing, 
13  Ind.  460;  Lipperd  v.  Edwards,  39 
Ind.  165 ;  Hahn  v.  Behrman,  73  Ind. 
120;  Knarrv.  Conaway,  53  Ind.  120; 
Johnson  School  Tp.  v.  Citizens  Bank, 
81  Ind.  515;  Aurora  v.  Cobb,  21  Ind. 
492 ;  Cole  V.  Merchants  Bank,  60  Ind. 
350;    Evans   v.  Schafer,   119  Ind.  50. 

Iowa. — Middleton  Sav.  Bank  v. 
Dubuque,  15  Iowa  394. 

Massachusetts.  —  Washington  v. 
Eames,  6  Allen  (Mass.)  417;  Suffolk 
Bank  v.  Lowell  Bank,  8  Allen  (Mass.) 

355- 

Missouri. — Cockerill     v.    Stafford, 

102  Mo.  57. 

Montana. — People  v,  Mclntyre,  10 
Mont.  166. 

Nebraska. — Turner  v.  Althaus,  6 
Neb.  54. 

New  Tork. — Cookt;.  Chase,  3  Duer 
(N.  Y.)  643;  Carter  v.  DeCamp,  40 
Hun  (N.  Y.)  258;  Bradley  v.  Aldrich, 
40  N.  Y.  512;  Dodge  v.  Colby,  108 
N.  Y.  445 ;  Lowville  Bank  v.  Edwards, 
II  How.  Pr.  (N.  Y.  Supreme  Ct.) 
2i6;  Mahon  v.  Liscomb  (C.  PI.),  19 
N.  Y.  Supp.  224;  Nellis  v.  DeForest, 
16  Barb.  (N.  Y.)  61;  Getty   v.  Hud- 


son River   R.  Co.,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)   177. 

Texas. — Crayton  v.  Munger,  9  Tex. 

285. 

Wisconsin. — Burhop  v.  Milwaukee, 
18  Wis.  431. 

While  a  general  demurrer  may  be 
interposed  to  a  petition  in  equity,  yet 
if    the    party    undertakes    to    specify 

f  rounds  of  demurrer,  he  will  be  con- 
ned to  those  set  out,  and  cannot 
raise  others  that  might  have  been 
taken  advantage  of  under  general  de- 
murrer.    Bisson  V.  Curry,  35  Iowa  72. 

Demurrer  In  Short  by  Consent  is  such 
that  all  legal  objections  to  the  plead- 
ing against  which  it  is  directed  are 
raised  thereby.  Peck  v.  Rooks,  22 
Ark.  221. 

Where  an  Answer  In  the  Shape  of  a 
Oroas-oomplalnt  was  demurred  to  '*  for 
the  reason  that  it  did  not  state  facts 
sufficient  to  constitute  a  defense,"  such 
demurrer  was  sufficient  to  raise  the 
question  as  to  the  relief  prayed.  Fall 
V.  Hazelrigg,  45  Ind.  576. 

In  Tennessee,  general  demurrers  are 
abolished,  and  all  demurrers  for  sub- 
stantial defects  are  required  to  spe- 
cifically point  out  such  defects.  Kirk- 
man  V.  Snodgrass,  3  Head  (Tenn.) 
372;  Johnson  v.  O'Neal,  3  Head 
(Tenn.)  601;  Fowler  v.  Alexander,  i 
Heisk.  (Tenn.)  425 ;  Chesney  v.  Rod- 
gers,  I  Heisk.  (Tenn.)  239;  Finley  v. 
McCormick,  6  Heisk.  (Tenn.)  392; 
Hobbs  V.  Memphis,  etc.,  R.  Co.,  9 
Heisk.  (Tenn.)  873;  Fitzgerald  v. 
Cummings,  i  Lea  (Tenn.)  232. 

So,  In  mchlgan,  a  demurrer  must  point 
out  the  defect  relied  on,  whether  of 
substance  or  form,  otherwise  the  ob- 
jection will  not  be  available  where  a 
cause  of  action  is  stated.  Adrian  Water 
Works  V.  Adrian,  64  Mich.  584. 

Distinction  between  Demurrer  to  Ck>m- 
plalnt  and  Demnrrer  to  Answer. — A  de- 
murrer to  a  complaint  should  distinctly 
specify  the  grounds  of  the  objection 
under  the  statute,  but  as  the  statute 
referring  to  demurrers  to  answers 
states  no  consequences  of  omitting  to 
specify  the  grounds  thereof,  the  party 
demurring  on  the   ground    that    the 


322 


Volume  VI. 


Specifying  Oronnds. 


DEMURRERS. 


Olgeotion  at  to  Parties. 


2.  Statute  of  Limitatioiis. — The  question  of  the  bar  of  the  stat- 
ute of  limitations  cannot  be  raised  by  a  demurrer  upon  the 
ground  of  the  want  of  capacity  in  the  plaintiff  to  sue,*  but  it  has 
been  held  that  upon  a  demurrer  assigning  as  a  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  the  question  of  the  statute  of  limitations  may  be  raised 
when  the  bar  of  the  statute  clearly  appears  upon  the  face  of  the 
complaint.*    (See  infra^  XII.  Statute  of  Limitations^ 

8.  JnriBdiction  of  Person. — Under  a  demurrer  to  the  local  juris- 
diction of  the  court,  no  objection  to  the  jurisdiction  of  the  person 
can  be  raised.^ 

4.  Jurisdiction  over  Snbjeot-matter. — A  demurrer  to  a  complaint 
for  want  of  sufficient  facts  has  been  held  not  to  raise  the  question 
of  jurisdiction  over  the  subject-matter  where  the  authority  of  the 
court  in  a  particular  case,  though  it  be  one  of  general  jurisdiction, 
depends  upon  an  extraneous  fact  not  alleged.^ 

6.  Legal  Capacity  to  Sne. — The  objection  that  plaintiff  has  no 
legal  capacity  to  sue  cannot  be  raised  under  a  demurrer  assign- 
ing for  ground  that  the  complaint  does  not  state  sufficient  facts 
to  constitute  a  cause  of  action.* 

6.  Objection  as  to  Parties. — The  question  of  defect  of  parties  is 
not  reached  by  a  demurrer  assigning  the  ground  that  the  corn- 


answer  is  insufficient,  generally  may 
avail  himself  of  any  insufficiency  which 
goes  to  the  merits  of  the  pleading  under 
such  a  demurrer.  Arthur  v.  Brooks, 
14  Barb.  (N.  Y.)  535. 

Wrong  Ctroimd  Asaigned  for  DediUm, 
wImh  ImmatorlaL — Where  a  demurrer 
was  properly  interposed  for  one  cause, 
but  the  court  sustained  it  on  other 
grounds,  this  was  held  immaterial,  as 
Uie  demurrer  pointed  out  a  good 
ground.     May  v.  Hanson,  6  Cal.  64a. 

1.  Spangenbergt;.  Schwartz,  11  Cine. 
L.  Bull.  (Ohio)  283. 

S.  McArdle  v,  McArdle,  12  Minn. 
€&\  Eastman  v.  St.  Anthony  Falls 
Water  Power  Co.,  12  Minn.  137; 
Hoyt  V,  McNeil,  13  Minn.  390;  Wood 
V.  CuUen,  13  Minn.  394;  Davenport 
V,  Short,  17  Minn.  24;  Millette  v. 
Mehmke,  26  Minn.  306;  Trebby  v, 
Simmons,  38  Minn.  509;  Sturges  v. 
Burton,  8  Ohio  St.  215.  Contra,  Far- 
well  V,  Jackson,  28  Cal.  107;  Brown 
V.  Martin,  25  Cal.  82 ;  Upton  v,  Mc- 
Laughlin, 105  U.  S.  644. 

$.  Whittaker  v.  Whittaker,  10  Lea 
(Tenn.)  96. 

4.  Saxton  v,  Seiberling,  48  Ohio  St. 
55^;  Drake  v.  Drake,  41  Hun  (N.  Y.) 
366;  McKibben  v,  Salinas,  36  S.  Car. 
279;  Toledo,  etc.,  R.  Co.  v.  Milligan, 


52  Ind.  505;  Whitewater  R.  Co.  v. 
Bridgett,  94  Ind.  216. 

See  infra,  XXL  Defects  Waived  by 
Failure  to  Demur. 

5.  Irving  Nat.  Bank  v.  Corbett,  10 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
85;  Connecticut  Bank  v.  Smith,  17 
How.  Pr.  (N.  Y.  Supreme  Ct.)  487; 
Secar  v.  Pendleton,  47  Hun  (N.  Y.) 
281;  Lowville  Bank  v.  Edwards,  11 
How.  Pr.  (N.  Y.  Supreme  Ct.)  216; 
Fulton  F.  Ins.  Co.  v.  Baldwin,  37  N. 
Y.  648;  Phoenix  Bank  v.  Donnell,  40 
N.  Y.  410;  Mora  v.  Le  Roy,  58  Cal. 
8;  Walko  v.  Walko,  64  Conn.  74; 
Rogers  v.  Lafayette  Agricultural 
Works,  52  Ind.  296;  State  v.  Stout,  61 
Ind.  143;  Bond  v.  Armstrong,  88  Ind. 
65;  Radabaugh  v.  Silvers,  135  Ind. 
607;  Soule  V.  Thelander,  31  Minn. 
227;     Sanborn     v.     Hale,     12     Neb. 

318. 

The  question  of  right  to  sue  for  the 
particular  cause  stated  may  be  raised 
by  a  demurrer  on  the  ground  of  insuf- 
ficiency of  facts.  Campbell  v,  Camp- 
bell, 121  Ind.  178;  Bond  f.  Armstrong, 
88  Ind.  65 ;  Pence  v.  Aughe,  loi  Ind. 
317;  Wilson  V,  Galey,  103  Ind.  257; 
Walker  v.  Heller,  104  Ind.  327; 
Frazer  v.  State,  106  Ind.  471 ;  Farris 
V,  Jones,  112  Ind.  498. 
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plaint  does  not  state  sufficient  facts.* 

7.  Another  Action  Pending. — Nor  does  a  demurrer  on  the  ground 
of  insufficient  facts  reach  the  objection  that  another  action 
between  the  same  parties  for  the  same  cause  is  pending.* 

8.  Adequacy  of  Bemedy  at  Law. — But  the  question  of  the  ade- 
quacy of  the  remedy  has  been  held  to  be  raised  by  such  a  de- 
murrer.* 

9.  Prayer  for  Belief — A  defect  in  the  prayer  for  relief  is  not 
reached  by  a  demurrer  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.* 

10.  Prior  Acyndication. — But  such  a  demurrer  will  be  sufficient 
to  raise  the  question  of  res  adjudicatawhQXQ  the  complaint  shows 
on  its  face  that  there  has  been  a  prior  adjudication.* 

IX.  FiLme  or  Dexubseb — 1.  Generally.— At  each  stage  a 
party  must  answer,  demur  or  reply  to  the  last  preceding  plead- 
mg  of  his  opponent.  The  time  for  filing  such  pleading  is  filed  by 
the  statutes  of  each  state,  and  diflfers  in  the  various  states.®  If 
not  filed  at  the  proper  time,  it  need  not  be  considered  by  the 


1.  Turner  v.  Cook,  36  Ind.  132;  Lit- 
tle V,  Johnson,  26  Ind.  170;  Dunn  v. 
Tousey,  80  Ind.  288;  Collins  v.  Nave, 
9  Ind.  209;  Bray  v.  Black,  57  Ind.  417; 
Newcome  v.  Wiggins,  78  Ind.  306; 
Shane  v.  Lowry,  4B  Ind.  205;  Cook- 
erly  v.  Duncan,  87  Ind.  332;  Williams 
V.  State,  87  Ind.  527 ;  Barnett  v.  Leon- 
ard, 66  Ind.  422 ;  Gardner  v.  Fisher, 
87  Ind.  360;  bewey  v.  State,  91  Ind. 
182;  Burhop  V.  Milwaukee,  18  Wis. 
431;  Eldridge  v.  Bell,  I2  How.  Pr. 
(N.  Y.  Supreme  Ct.)  547;  Tennant  v, 
Pfister,5i  Cal.  511 ;  Swamp,  etc.,  Dist. 


V.  Feck,  60  Cal.  403 ;  Mora  v.  Le  Roy, 

t8Cal.  8;  Lee  v.  Waller,  3  Mete.  (Ky.) 
5;  Nevil  V.  Clifford,  55  Wis.  161. 

In  New  Tork,  since  the  new  code, 
where  the  ground  of  demurrer  for 
misjoinder  of  parties"  plaintiff  is  speci- 
fied, a  demurrer  on  the  ground  that 
the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action 
does  not  raise  the  question  of  the  mis- 
joinder of  plaintiffs.  Berney  v.  Drexel, 
Hun  (N.  Y.)  419.    See  also  Fultz  v. 

alters,  2  Mont.  165.  Contra,  Masters 
V.  Freeman,  17  Ohio  St.  323. 

2.  Williams  v.  Lewis,  124  Ind.  345; 
Aiken  v.  Bruen,  21  Ind.  137. 

8.  In  Wlsoomln,  it  was  held  that  a  de- 
murrer to  a  complaint  in  equity,  upon 
the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause 
of  action,  did  not  raise  the  ques- 
tion of  the  adequacy  of  the  rem- 
edy at  law,  but  later  decisions  in  that 
state  are  to    the    contrary.     Kilbourn 


^. 
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Lodge  No.  3  V.  Kilbourn,  74  Wis.  453; 
Stein  V.  Benedict,  83  Wis.  616. 

JR  AxloyiBas,  it  is  no  ground  of  de- 
murrer, but  the  error  should  be  cor- 
rected by  motion  to  transfer  to  the 
proper  docket.  Crawford  v,  Carson, 
35  Ark.  565;  Conger  v.  Cotton,  37 
Ark.  286. 

4.  Lucas  V,  Hendrix,  92  Ind.  58; 
Stribling  v.  B rougher,  79  Ind.  328. 

5.  Monette  v.  Cratt,  7  Minn.  234. 
(See  article  Res  Adjudicata.) 

e.  N.  Y.  Code  (Bliss  Ann.),  §520, - 
Rev.  Code  Iowa,  §§  2635,  2636. 

Most  be  FUad  at  Flnt  Tenn.~Frye- 
buret;.  Brownfield, 68  Me.  IA5 ;  Tukey 
v.  Gerry,  63  Me.  151 ;  Wintnrop  Sav. 
Bank  v,  Blake,  66  Me.  285;  Car- 
tersvillei;.  Maguire,  84  Ga.  174. 

Fallnre  to  Benra  Dtmnrrer. — If  a  de- 
murrer is  filed  within  the  time  speci- 
fied in  the  summons  to  answer,  the 
clerk  cannot  enter  the  default  of  the 
defendant  and  final  judgment  for  want 
of  answer,  even  if  the  demurrer  has- 
not  been  served  upon  the  opposite  at- 
torney. Oliphant  v,  Whitney,  34  Cal. 
25;  and  see  Davis  v.  Honey  Lake 
Water  Co.,  98  Cal.  415. 

Oaanot  be  FUed  after  Office  Judgment. 
— A  special  demurrer  comes  too  late 
and  cannot  be  filed  after  ofiice  judg- 
ment. Milroy  v,  Hensley,  2  Bibb 
(Ky.)  20;  Harper  v.  Bell,  2  Bibb 
(Ky.)  221. 

Nor  after  Day  for  WUoh  Cause  la  Bet. 
for  Trial. — State  Bank  v.  Brooks,  4. 
Blackf.  (Ind.)  485. 
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court;*  as  where  it  is  not  presented  in  due  order  of  pleading, 

but  after  issue  of  fact  has  been  made  up,*  or  after  plea  pleaded.* 

2.  Ezteniion  of  Time. — The  time  thus  fixed  may,  however,  in 

some  cases  be  extended,  before  its  expiration,  by  the  court  or  judge,* 


\ 


1.  Trapnall  v.  Hill,  31  Ark.  345; 
Nieman  v,  Wintker,  85  111.  468.  But 
seeContee  v.  Beall,  i  Har.  &  J.  (Md.) 
4S5,  in  which  it  was  held  that  a  gen- 
eral demurrer  or  any  plea  going  to 
the  merits  will  be  received  after  the 
rule  day  at  any  time  in  order  to  pre- 
vent a  non  pros, 

Defiialt — ^FUed  out  of  Time. — A  court 
is  not  bound  to  consider  a  demurrer 
filed  out  of  time,  but  having  con- 
sidered it,  this  is  equivalent  to  giving 
leave  to  file  it  after  default,  and  the 
ruling  on  it  may  be  reviewed.  Ham- 
ilton District  Court,  1881.  Carver  v, 
Williams,  6  Cine.  L.  Bull.  (Ohio)  672, 

10  Rec.  (Ohio)  310. 

FaUnre  to  FUe  In  time— Waiver  of 
Defect. — Where,  however,  a  demurrer 
is  filed  after  rule  day  for  filing,  and 
the  opposing  party  makes  no  objec- 
tion thereto,  but  submits  the  case  to 
final  judgment  upon  the  demurrer,  he 
cannot  object  to  such  filing.  Seymour 
V.  Pittsburg,  etc.,  R.  Co.,  44  Ohio 
St.  12. 

Where  a  plaintiff  took  no  exception 
to  the  action  of  the  court  in  overruling 
a  ne  recipiatur  to  the  defendant's  de- 
murrer, but  joined  in  demurrer,  he 
cannot  be  heard  to  say  that  the  de- 
murrer was  not  interposed  at  the 
proper  time.  Kent  v,  Holliday,  17 
Md.  387. 

2.  Brown  v.  Illinois  Cent.  Mut.  Ins. 
Co.,  42  111.  366;  Frank  v,  Hedrick,  18 
Ark.  304;  Eason  v.  Fisher,  i  Ark.  90; 
Pike  V.  Galloway,  17  Ark.  90;  Brush 
V.  Blanchard,  19  111.  31 ;  Bonwill  v. 
Dickson,  i  Harr.  (Del.)  105;  Fadley 
V.  Smith,  23  Mo.  App.  87 ;  Morrison  v, 
Ross,  113  Ind.  186. 

Ezceptloii — Texas.— It  is  held  by  the 
court  of  this  state  that  while  a  gen- 
eral demurrer  should  precede  an  issue 
of  fact,  it  is  no  error  to  entertain  a 
demurrer  to  a  petition  disclosing  no 
cause  of  action,  after  the  defendant 
has  answered  upon  the  facts.  Watson 
V.  Loop,  12  Tex.  11;  Oliver  v.  Chap- 
man, 15  Tex.  400;  Fowler  v,  Stoneum, 

11  Tex.  478. 

A  judgment  will  not,  however,  be 
reversed  because  the  court  refused  to 
entertain  a  general  demurrer,  after 
answer  to  the  merits,  where  the  de- 


murrer could  not  have  been  sustained. 
Hubbell  V.  Lord,  9  Tex.  472 ;  Oliver 
V.  Chapman,  15  Tex.  400. 

New  York. — Though  both  parties 
have  noticed  a  case  for  trial,  plaintiff, 
within  the  time  allowed  by  law,  may 
demur  to  the  answer.  Brassington  v, 
Rohrs,  3  Misc.  Rep.  (N.  Y.  C.  PI.) 
258;  Duyckinck  v.  New  York  El.  R. 
Co.,  5  Civ.  Pro.  Rep.  (N.  Y.  Super. 
Ct.)  22 ;  Clifton  v.  Brown,  2  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  44. 

Alabama. — When  issue  is  joined  on  a 
defective  plea,  and  the  case  is  sub- 
mitted to  the  decision  of  the  court 
without  a  jury,  the  plaintiff  should  be 
allowed  at  any  time,  on  motion,  to 
withdraw  his  replication  and  de- 
mur to  the  defective  plea.  Crescent 
Brewing  Co.  v,  Handley,  90  Ala. 
486. 

Demnzrer  to  Amended  Deolaration. — 
Demurrer  to  the  whole  of  an  amended 
declaration  was  allowed,  though  issue 
had  been  joined  on  some  of  the  counts 
in  the  first  one,  in  Mclntyre  v.  Gris- 
wold,  2  How.  Pr.  (N.  Y.  Supreme 
Ct.)  113. 

S.  Com.  V,  Ramsey,  i  Brews.  (Pa.) 
422. 

Exception  under  Statute — Filed  on 
Day  Subsequent  to  Plea — Effect. — 
Under  the  law  of  this  state  permitting 
a  party  to  plead  and  demur  to  the 
same  pleading  at  the  same  time,  it  is 
proper  to  allow  a  demurrer  to  be  filed 
on  a  day  subsequent  to  the  filing  of  a 
plea  in  bar ;  it  being  the  intent  of  the 
law  to  allow  issues  of  law  and  of  fact 
to  exist  at  the  same  time.  Wade  z'. 
Doyle,  18  Fla.  630. 

4.  Sisson  V.  Lawrence,  16  Abb.  Pr. 
(N.  Y.  Supreme  Ct. )  259,  note ;  Krause 
V,  Averill,4Civ.  Pro.  Rep.  (N.  Y.  City 
Ct.)  410. 

Time  Obtained  to  Surrejoin  is  also  time 
to  demur.  Flint  v,  Morehouse,  2  How. 
Pr.  (N.  Y.  Supreme  Ct.)  173. 

After  obtaining  an  irregular  order 
extending  the  time  to  answer,  the  de- 
fendant cannot  demur  whilst  such  or- 
der is  in  force.  Davenport  v.  Snif- 
fen,  I  Barb.  (N.  Y.)  223. 

If  the  court  fix  the  time  for  filing  an 
answer,  the  defendant  may  insert  a  de- 
murrer in  an  answer  filed  within  the 
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or  it  may  be  enlarged  by  stipulation  of  the  parties.* 

X.  Ettect  07  Dekubbeb — 1.  Appearance. — A  demurrer  to  a  dec- 
laration or  complaint  constitutes  an  appearance,*  and  where  the 
record  shows  that  a  demurrer  is  on  file,  it  is  error  to  proceed  to 
judgment  nildicit  without  first  disposing  of  it.* 

2.  Searches  the  Whole  Eecord — a.  The  Rule  Stated. — The 
principle  that,  upon  demurrer,  the  court  will  consider  only,  the 
face  of  the  pleading  against  which  the  demurrer  is  directed  ap- 
plies only  to  the  consideration  of  the  sufficiency  of  the  pleading 
demurred  to.  While,  therefore,  the  court  is  restricted  to  the  par- 
ticular pleading  for  this  purpose,  the  demurrer  searches  the  whole 
record,  and  operates  not  only  against  the  pleading  to  which  it  is 
interposed,  but  is  taken  as  a  demurrer  to  that  pleading  which 
contains  the  first  fatal  defect.* 


prescribed  time.     Lee  z;.  Kane,6Gra7 
(Mass.)  495. 

1.  Pattison  v.  O'Connor,  23  Hun 
(N.  Y.)  307;  Smith  v,  Pfister,  39  Hun 

(N.Y.)i47. 

Where  the  time  is  extended  by  stipu- 
lation, it  has  been  held  to  extend  the 
stipulated  time  from  the  expiration  of 
the  time  at  first  allowed.  Pattison 
V,  O'Connor,  23  Hun  (N.  Y.)  307; 
Schenck  v.  McKie,  4  How.  Pr.  (N. 
Y.  Supreme  Ct.)  24(5. 

2.  Indiana, — Crawfordsvillet;.  Hays,. 
42  Ind.  200;  Knight  v.  Low,  15  Ind. 
374;  Kegg  V.  Welden,  10  Ind.  550. 

Michigan, — Thompson  v,  Michigan 
Mut.  Ben.  Assoc,  52  Mich.  522. 

Montana. — McKiernan  v.  King,  2 
Mont.  72. 

Nevada, — Rose  v,  Richmond  Min. 
Co.,  17  Nev.  26. 

New  Tork.  —  Ogdensburgh,  etc., 
R.  Co.  V.  Vermont,  etc.,  R.  Co.,  63 
N.  Y.  181. 

Ohio. — Miller  v.  Truman,  2  Cine.  L. 
Bull.  (Ohio)  241 ;  Handy  v.  Insurance 
Co.,  37  Ohio  St.  366. 

Washington.— \i2\\2i  Walla  Printing, 
etc.,  Co.  V.  Budd,  2  Wash.  Ter.  339. 

United  States. — New  Jersey  i;.  New 
York,  6  Pet.  (U.  S.)323. 

See  also  article  Appearances,  vol. 
3,  p.  635. 

A  demurrer  for  want  of  jurisdiction 
of  the  person  is  a  general  appear- 
ance. Reynolds  v.  LaCrosse,  etc., 
Packet  Co.,  10  Minn.  178.  But  in 
Tennessee  a  plea  in  abatement  to  the 
jurisdiction  of  the  person  was  held  not 
to  constitute  an  appearance.  Boon  v, 
Rahl,  I  Heisk.  (Tenn.)  14. 

Exception. — When  an  attorney  is  ap- 
pointed to  defend  for  a  party  construct- 


ively summoned,  a  demurrer  filed  by 
such  attorney  is  not  an  appearance. 
Henry  v.  Blackburn,  32  Ark.  4J.5. 

8.  Steelman  v.  Watson,  10  111.  249; 
Walla  Walla  Printing,  etc.,  Co.  v, 
Budd,  2  Wash.  Ter.  337;  Kegg  v, 
Welden,  10  Ind,  550;  Gibson  v.  Smith, 
I  Colo.  7. 

4.  Alabama. — Ansly  v.  Mock,  8  Ala. 
444;  Williams  v.  Moore,  32  Ala.  506; 
Bender  v.  Graham,  Minor  (Ala.)  269. 

Arkansas.  —  Baldwin  v.  Cross,  5 
Ark.  510;  Carlock  v.  Spencer,  7  Ark. 
12;  Dickinson  v.  Burr,  7  Ark.  35; 
Pickett  V.  Real  Estate  Bank,  8  Ark. 
224;  McLaughlin  v.  Hutchins,  3  Ark. 
207;  Burke  v.  Stillwell,  23  Ark.  294; 
Byers  v.  Aiken,  5  Ark.  419;  Hynson 
V.  Burton,  5  Ark.  492 ;  King  v.  Mor- 
rison, 5  Ark.  520;  Wood  v,  Terry,  30 
:.3§S;  -  - 

33R 

Vaden  v.  Ellis,  18  Ark!  359;  Bradley 


ade  V.  Bridges,  24  Ark.  569; 
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V.  Hume,  18  Ark.  284;  Bruce  t^.  Bene- 
dict, 31  Ark.  305. 

California. — Den  v.  Den,  6  Cal.  82. 

Colorado, — Knight  v,  Lawrence,  19 
Colo.  425;  San  Miguel  County  v. 
Long,  8  Colo.  438 ;  Brown  v.  Tucker, 
7  Colo.  30. 

Connecticut. — Bishop  v,  Quintard,  18 
Conn.  407 ;  Meriden  Britannia  Co.  v, 
Whedon,  31  Conn.  120;  State  v.  Ham- 
lin, 47  Conn.  118. 

Delaware. — State  v.  Layton,  3  Harr. 
(Del.)  348;  Deringer  v.  Deringer,  5 
Houst.  (Del.)  424. 

-F/(7riVa.— Bennett  v.  Herring,  i 
Fla.  434;  Bloxham  v.  Hooker,  19  Fla. 
163;  Stokes  V.  Baars,  18  Fla.  656;  San- 
ford  V.  Cloud,  17  Fla.  532;  Stephens 
V.  Orman,  10  Fla.  9;  Parkhill  v.  Union 
Bank,  i  Fla.  128;  McKay  v.  Lane,  5 
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^.  To    What  Extent. — In   searching  the  record  upon  a  de- 
murrer to  a  pleading  at  some  stage  subsequent  to  the  declaration, 


Fla.  268;  Hooker  V.  Gallagher,  6  Fla. 
351;  Myrick  r.  Merritt,  22  Fla.  335; 
}o1)nson  v.  Pensacola,  etc.,  R.  Co.,  16 
Fla.  623 ;  AVade  v.  Doyle,  17  Fla.  522 ; 
Price  V,  Drew,  18  Fla.  670;  Russ  r. 
Mitchell,  II  Fla.  80;  Miller  v.  Kings- 
bury, 8  Fla.  356;  Murphy  v.  Jackson- 
ville, 18  Fla.  318. 

Iliinois. —nite  V,  Wells,  17  111.  88; 
Wear  v.  Jacksonville,  etc.,  R.  Co.,  24 
111.   593;    Brawner  v.  Lomax,  23  111. 
496;    Wilson   V.   Myrick,   26  111.   34; 
Ward  t;.  Stout,  32  111.  399;  Phoebe  v. 
Jay,  I  111.  268;  Snyder  v.  State  Bank, 
I  111.  161 ;  McDonald  v,  Wilkie,  13  111. 
22 ;  Illinois  F.  Ins.  Co.  v.  Stanton,  57  111. 
354;   Barrow  v.   Window,  71  111.  214; 
Cleveland    v.    Skinner,    56    111.   500; 
Davis    V,  Wiley,   4    111.    234;    Buck- 
master  V.  Grundy,  2  111.  310 ;  Prather  v. 
Vineyard,    9    111.     40;     Schofield    v. 
Settley,   31    111.  515;    Mount  Carbon 
Coal,    etc.,  Co.   v.  Andrews,   53   111. 
177 ;  Claycomb  v.  Munger,  51  111.  373 ; 
Dormady    v.   State   Bank,  3   111.  236; 
Fent  V,  Toledo,  etc.,  R.  Co.,  59  111. 
349;  Peoria,  etc.,  R.  Co.  v.  Neill,  16 
111.  269;  Adams  v.  Hardin,  19  111.  273; 
Tipton  V,  Carrigan,  10  111.  App.  318; 
McFadden    v.    Fortier,    20   111.    509; 
Safford  v.  Miller,  59  111.  205;   Chest- 
nut V,  Chestnut,  77  111.  346;   Brackett 
V.  People,  72  111.  593;    Compton  v. 
People,  86  III.  176;  St.  Louis,  etc.,  R. 
Co.  V.  Lurton,  72  111.  118;   Culver  v, 
Chicago  Third  Nat.  Bank,  6±  111.  528; 
Haynes  v.  Lucas,  50  111.  436;    People 
V.  Spring  Valley,  129  111.  169;  Bills  v, 
Stanton,  69  111.  51 ;  Schalucky  v.  Field, 
124  111.  617 ;  Tomlin  v.  Tonica,  etc.,  R. 
Co.,  23  111.  429;  Chase  v.  De  Wolf,  69 
III.  47;  Chadsey  v.  Brooks,  7  111.  378; 
Hunter   v.  Bilyeu,  39  111.   367;   Fort 
Dearborn    Lodge   v.    Klein,    115   111. 
177;  Dupee  V.  Blake,  148  III.  453. 

Indiana. —  Richardson  v,  Seybold, 
76  Ind.  67;  Cunningham  v,  Evans- 
ville,  etc.,  R.  Co.,  102  Ind.  478;  Fox 
V,  Wray,  56  Ind.  423;  Stockwell  v, 
Thomas,  76  Ind.  509;  Batty  v.  Fout, 
54  Ind.  482;  Ashley  v.  Foreman,  85 
Ind.  61 ;  Wiley  v.  Howard,  15  Ind. 
169;  Hancock  v.  Fleming,  85  Ind.  571 ; 
State  Bank  v,  Lockwood,  16  Ind.  307; 
Clawson  v.  Chicago,  etc.,  R.  Co.,  95 
Ind.  154;  Menifee  v.  Clark,  35  Ind. 
J04;  Landon  v.  White,  loi  Ind.  253; 
McEwen  v,  Hussey,  23  Ind.  395 ;   Ice 
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V.  Ball,  102  Ind.  43;  Ha3rworth  v. 
Junction  R.  Co.,  13  Ind.  348;  State 
V.  Edwards,  114  Ind.  581;  Lytle  v. 
Lytle,  37  Ind.  281;  Western  Union 
Tel.  Co.  V.  Yopst,  118  Ind.  259;  In- 
diana Live-Stock  Ins.  Co.  v.  Boge- 
man,  4  Ind.  App.  237;  Gray  v.  Na- 
tional Ben.  Assoc,  iii  Ind.  531; 
Elam  V.  State,  75  Ind.  518;  -^Etna  Ins. 
Co.  V.  Baker,  71  Ind.  102;  Gould 
V.  Steyer,  75  Ind.  50;  -^Etna  Ins. 
Co.  V.  Black,  80  Ind.  513;  Dor- 
rell  V,  Hannah,  80  Ind.  497;  State 
V,  Krug,  82  Ind.  58;  Headrick  v.  Brat- 
tain,  83  Ind.  188;  Davis,  etc.,  Bldg.,  etc., 
Co.  V.  Booth,  10  Ind.  App.  364;  Posey 
County  V.  Stock,  11  Ind.  App.  167; 
State  V.  Mills,  82  Ind.  126;  ^tna  Ins. 
Co.  V.  Kittles,  81  Ind.  96;  State  v. 
Porter,  89  Ind.  260;  Newcomer  v. 
Alexander,  96  Ind.  453 ;  Puntenny  v. 
Paddock,  i  Blackf.  (Ind.)  415;  Shook 
V,  State,  6  Ind.  113;  Shirk  v,  Andrews, 
92  Ind.  509;  Tillotson  v.  Stipp,  i 
Blackf.  (Ind.)  501;  Wilhite  v.  Ham- 
rick,  92  Ind.  594;  Gilbert  v.  Bakes, 
106  Ind.  558;  Scott  V,  State,  89  Ind. 
368;  Heizer  v,  Kelly,  73  Ind.  582; 
Hayes  v,  Burkam,  94  Ind.  311 ;  John- 
son V,  Wells  County,  107  Ind.  32; 
Pittsburgh,  etc.,  R.  Co.  v.  Hixon,  79 
Ind.  Ill ;  Jenkins  v.  Rice,  84  Ind.  342; 
Reed  v.  Higgins,  86  Ind.  143 ;  Eve  v. 
Louis,  91  Ind.  458 ;  Tracewell  v.  Pea- 
cock, 55  Ind.  572 ;  Unfried  v,  Heberer, 
63  Ind.  67;  Price  v.  Grand  Rapids, 
etc.,  R.  Co.,  18  Ind.  137;  Indiana,  etc., 
R.  Co.  V.  Foster,  107  Ind.  430;  Alkire 
V,  Alkire,  134  Ind.  350. 

Kansas. —-StsXe  v.  Pawnee  County, 
12  Kan.  426;  Stratton  v.  McCandless, 
27  Kan.  299;  Hunt  v.  Kansas,  etc.. 
Bridge  Co.,  11  Kan.  433;  Anthony  v, 
Halderman,  7  Kan.  61. 

Kentucky. — Bane  v.  M'Meekin,  4 
Bibb  (Ky.)  27;  Slack  v.  Price,  i  Bibb 
(Ky.)  273;  Beauchamp  v.  Mudd, 
Hard.  (Ky.)  171;  Wile  v.  Sweeny,  2 
Duv.  (Ky.)  162;  Com.  v.  Ycrung,  5 
Dana.(Ky.)  567;  Young  v.  Duhme,  4 
Mete.  (Ky.)  242;  Warner  v.  Bledsoe, 
4  Dana  (Ky.)  73;  Com.  i;.  Booker, 
6  Dana  (Ky.)  443;  Bfubaker  v. 
Paul,  7  Dana  (Ky.)  429;  Mahan 
V.  Tydings,  10  B.  Mon.  (Ky.)  359; 
Jones  V.  Grugett,  i  Bibb  (Ky.)  448; 
Bodine  v.  Wade,  i  Bibb  (Ky.)  458; 
Peebles  v.  Stephens,  i  Bibb(Ky.)  500; 
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the  demurrer  must  be  taken  as  a  general  demurrer,  and  cannot 
be  sustained  against  a  declaration  which  contains  one  good  count. 


King  V,  Rochester,  3  A.  K.  Marsh. 
(Ky.)  227;  Birney  v.  Hann,  3  A.  K. 
Marsh.  ( Ky.)  325 ;  Anderson  v.  Barry, 
2  J.  J.  Marsh.  (Ky.)  265;  Mitchell 
V.  Vance,  5  T.  B.  Mon.  (Ky.)  528; 
O'Neal  r.  Beall,  10 B.  Mon.  (Ky.)276; 
Martin  v.  McDonald,  14  B.  Mon.  (Ky.) 
437;  Mitchell  V.  Mattingly,  i  Mete. 
(Ky.)  239;  Lytle  v.  Lytle,  2  Mete. 
(Ky.)  128;  Perrin  v,  Thurman,  4  T. 
B.  Mon.  (Ky.)  179;  Dean  v.  Boyd,  9 
Dana  (Ky.)  171. 

Maine, — Shelden  v.  Call,  55  Me. 
159;  Calais  v,  Bradford,  51  Me.  414; 
Stilphen  v,  Stilphen,  58  Me.  508; 
Poor  V,  European,  etc.,  R.  Co.,  59 
Me.  270;  Philpot  f.  McArthur,  10 
Me.  134. 

Maryland,  —  Dilley  v.  Roman,  17 
Md.  337;  State  v.  Culler,  18  Md.  ^18; 
Washington,  etc.,  Turnpike  Road  v. 
State,  19  Md.  239;  Morgan  v.  Mor- 
gan, 4  Gill  &  T.  (Md.)  395;  State  v. 
Gaither,  11  Gill  &  J.  (Md.)  160;   Dor- 


sey  V.  State,  4  Gill  &  J.  (Md.)  471; 
State  V,  Nichols,  10  Gill  &  J.  (Mc' 
27;    State  V,  Merryman,  7  Har.  & 


(Md.) 


(Md.)  79;  Kilgour  v.  Miles,  6  Gill  & 
J.  (Md.)  268;  Murdock  v.  Winter,  i 
Har.  &  G.  (Md.)  471;  Willing  v. 
Bozman,  52  Md.  62;  Leopard  v, 
Chesapeake,  etc..  Canal  Co.,  i  Gill 
(Md.)  222;  Howard  v,  Ramsay,  7 
Har.  &  J.  (Md.)  115;  Scott  v.  State,  2 
Md.  290;  Tucker  v.  State,  11  Md.  322; 
Weber  v.  Fickey,  47  Md.  190;  Leavitt 
V.  Mowe,  54  Md.  616;  State  v.  Scar- 
borough, 55  Md.  348;  State  v.  Robin- 
son, 57  Md.  497;  Glenn  v.  Williams, 
60  Md.  109;  Iglehart  v.  State,  2  Gill 
&  T.  (Md.)  235;  Grinder  v.  Nelson, 
9  Gill  (Md.)  299;  Eakle  v.  Smith,  27 
Md.  480;  Lloyd  v.  Burgess,  4  (jill 
(Md.)  187;  Warfield  v.  Brewer,  4  Gill 
(Md.)  265;  State  v,  Mayugh,  13  Md. 
371;  Spielman  v.  State,  27  Md.  520; 
Yingling  t^.Hoppe,  9  Gill  (Md.)  313; 
Osceola  Tribe  No.  11  v.  Schmidt,  57 
Md.  106;  Smith  v.  State,  66  Md.  215. 

Massachusetts. — Frost  v.  Hanunatt, 
II  Pick.  (Mass.)  70;  Pearsall  f.  D wight, 
2  Mass.  84;»Dyer  v,  Stevens,  6  Mass. 
389;  Keay  v.  Goodwin,  16  Mass.  i; 
Clifford  V.  Cony,  i  Mass.  500;  Ainslie 
V,  Martin,  9  Mass.  454. 

Michigan. — Wales  v.  Lyon,  2  Mich. 
276;  People  V.  Hartwell,  12  Mich. 
508;  People  V.  Miller,  16  Mich.  56. 


Minnesota. — Loomis  v.  Youle,  i 
Minn.  175;  St.  Paul  First  Nat.  Bank 
V,  How,  28  Minn.  150;  Lockwood  v. 
Bigelow,  II  Minn.  113;  Smith  v,  Mul- 
liken,  2  Minn.  319;  Yoss  v.  De  F.-eu- 
denrith,  6  Minn.  95;  Bausman  v. 
Woodman,  33  Minn.  512 ;  Stratton  v, 
Allen,  7  Minn.  502. 

Mississippi, — State  v,  Bowen,  45 
Miss.  347 ;  McGavock  v,  Whitfield,  45 
Miss.  452. 

Missouri, — Clark  v.  Murphy,  i  Mo. 
114. 

Nebraska. — Oakley  v.  Valley  Coun- 
ty, 40  Neb.  900;  Hower  v,  Aultman, 
27  Neb.  255 ;  Null  v,  Jones,  5  Neb. 
500;    Bennet  v.  Hargus,  i  Neb.  424. 

New  Hampshire,  —  Claggett  v. 
Simes,  31  N.  H.  22;  Leslie  v,  Harlow, 
18  N.  H.  518;  Bell  V,  Lamprey,  52  N. 
H.  41 ;  Hunt  v,  Hazelton,  5  N.  H.  216. 

New  Jersey. — ^Brehen  v.  O'Donnell, 

N.  J.  L.  408;  Camp  v,  Allen,  12  N. 

L.  17 ;  Salt  Lake  City  Nat.  Bank  v. 
hendrickson,  40  N.  J.  L.  52 ;  Hill  v, 
Smalley,  25  N.  J.  L.  374;  Coney  v. 
Harney,  53  N.  J.  L.  53. 

New  York. — Mercein  v.  Smith,  2 
Hill  (N.Y.)  210;  Wallerstein  v.  Amer- 
ican Surety  Co.  (City  Ct.),  40  N.  Y. 
St.  Rep.  508;   Clark  v.  Poor,  73  Hun 


f. 


(N.  Y.)  143;  King  V,  Townshend,  78 
Hun  (N.  Y.)  380;  People  v.  Booth,  32 
N.  Y.  397;    Little   Falls  v,  Cobb,  80 
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Hun  (N.  Y.)  20;  Wilmore  V.  Flack,  16 
N.  Y.  Wkly.  Dig.  236;  Petersen  v. 
Swan,  50  N.  Y.  Super.  Ct.  a6;  Will- 
over  V.  Olean  First  Nat.  Bank,  40  Hun 
(N.  Y.)  184;  Corning  v.  Roosevelt,  18 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
399;  Williams  v.  Boyle  (C.  PI.),  48 
N.  Y.  St.  Rep.  714;  Morey  v.  Ford, 
32  Hun  (N.  Y.)  446;  Miller  v.  Max- 
well, 16  Wend.  (N.  Y.)  24;  Graham 
V.  Dunnigan,  6  Duer  (N.  Y.)  629; 
Metzger  v,  Carr,  79  Hun  (N.  Y.)  258; 
Auburn,  etc..  Canal  Co.  v.  Leitch,  4 
Den.  (N.  Y.)  65;  Dearborne  v.  Kent, 
14  Wend.  (N.  Y.)  183;  Russell  v. 
Rogers,  15  Wend.  (N.  Y.)  351 ;  Shaw 
V,  Tobias,  3  N.  Y.  188;  Girvin  v. 
Hickman,  58  How.  Pr.  (N.  Y.  Supreme 
Ct.)  244;  Young  V.  Brice  (City  Ct.),  3 
N.  Y.  Supp.  123;  Van  Alstyne  v,  Fre- 
day,  41  N.  Y.  174;  Richards  v,  Brice 
(C.  PL),  22  N.  Y.  St.  Rep.  289,  15 
Daly  (N.  Y.)  144;  Gelston  v.  Burr,  il 
Johns.  (N.  Y.)   482;   Griswoll   r.  Na- 
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or  against  several  pleas  when  one  plea  is  a  good  answer  to  the 
action,  or  against  one  good  paragraph  in  a  pleading,  although  the 


tional  Ins.  Co.,  3   Cow.  (N.  Y.)   96;  Hojt  t;.  Smith,  33  Vt.  304;  Ralston  v. 

Allen  V.  Crofoot,  7  Cow.  (N.  Y.)  46;  Strong,  i  D.  Chip.  (Vt.)  287;  Adams 

Yates  V.  Burch,  13  Hun  (N.  Y.)  622;  v,  Nichols,   i  Aik.  (Vt.)  316;  Carlton 

People  V,  Banker,  8  How.  Pr.  (N.  Y.  v.  Young,  i  Aik.  (Vt.)  332;  Shaw  v. 

Supreme  Ct.)  258;  Tubbs  v,  Caswell,  Peckett,  25  Vt.  423;  Bent  v.  Bent,  43 

8  Wend.    (N.    Y.)    129;     Roberts   v.  Vt.  42. 

Kelly,   2   Hall   (N.  Y.)307;    Gleason  Ki>^»i'<z.— Baird  r.  Mattox,  i  CaU. 

V.  Youmans,  9  Abb.  N.  Cas.  (N.  Y.  (Va.)  261;  Kirtley  v.  Deck,  3  Hen.  & 

Supreme  Ct.)  107;  Strauss  r.  Trotter,  M.    (Va.)   388;    Callis   v.    Waddy,   2 

6  Misc.  Rep.  (N.  Y.  C.  PI.)  77;    Fry  Munf.    (Va.)   511;    Day  v.  Pickett,  4 

V.    Bennett,    5    Sandf.    (N.    Y.)    54;  Munf.  (Va.)  104. 

Schwab  V.  Fumiss,  4  Sandf .  (N.  Y.)  West  r/r^»/Vr.—Doolittle  v.  Cabell 

704;    Stoddard   v.  Onondaga  Annual  County,  28  W.  Va.  158. 

Conference,    12    Barb.    (N.    Y.)  573;  Wisconsin. — State  v.  McArthur,  23 

Comly  t'.    Lockwood,    15   Johns.   (N.  Wis.  427;  Dobbs  r.  Green,  2  Wis.  228; 

Y.)   188;    Delavan  v.  Stanton,  2  Hall  Goodrich  r.  Compound  School  Dist. 

(N.    Y.)    190;    Cooper  v.  Greeley,  i  No.  5,  2  Wis.  102 ;  Babb  t'.  Mackey,  10 

Den.  (N.  Y.)347;    Harvey  v.  Brisbin  Wis.  371;    Lawton  v,  Howe,  14  Wis. 

(Supreme  Ct.),  16  N.  Y.  St.  Rep.  42;  241;    Ferson  v.  Drew,  19  Wis.  225; 

Parsons  v.  Hayes,  14  Abb.  N.Cas.  (N.  Eaton  v.  North,  35  Wis.  514;   Dobbs 

Y.   Sui>er.  Ct.)  419,  50  N.  Y.  Super,  v,  Enearl,  4  Wis.  451;  State  v.  Braun, 

Ct.  29;  Wheeler  z\  Curtis,  11  Wend.  31    Wis.    600;     State    v,    Milwaukee 

(N.  Y.)  653;    U.  S.  V,  White,  2  Hill  Chamber  of  Commerce,  47  Wis.  670. 

<N.  Y.)59;  Mumford  f.  Fitzhugh,  18  United   States.— V.   S.    v.   Central 

Johns.  (N.  Y.)  457;  Lipe  v.  Becker,  i  Nat.  Bank,  10  Fed.  Rep.  612;  U.  S.  v. 

Den.  (N.  Y.)  568;  Mathewson  v,  Wei-  Gurney,  4  Cranch  (U.  S.)  333;  Sprigg 

ler,  3   Den.    (N.  Y.)  53;    Spencer  v,  v.  Mount  Pleasant  Bank,  10  Pet.  (U. 

Southwick,   II  Johns.  (N.  Y.)  573,    9  S.)  264;   Bockee  v.  Crosby,  2   Paine 

Johns.  (N.   Y.)  314;    Ward  v.  Sack-  (U.    S.)   432;    Jackson  v.    Kundlet,   i 

rider,  3  Cai.  (N.Y.)263;  Williams  f.  Woodb.  &M.(U.  S.) 381;  Illinois  Bank 

Williams   (Supreme    Ct.),    11   N.   Y.  v.Brady,  3 McLean  (U.S.)  268;  Aurora 

Supp.  753;   Crasto  v.  White,  52  Hun  v.  West, 7  Wall.  (U.  S.)  82;  Clearwater 

(N.  Y.)  473;    Wyman  v.  Mitchell,  I  v.   Meredith,  i  Wall.  (U.  S.)  25;  U. 

Cow.  (N.  Y.)  316;    McKeon  v.  Lane,  S.  v,  Arthur,   5  Cranch  (U.  S.)  257; 

I  Hall  (N.  Y.)  319;  People  v.  Byron,  Greathousv.  v.  Dunlap,  3  McLean  (U. 

3  Johns.  Cas.  (N.  Y.)  53;    New  York  S.)  303;  Tyler  v.   Hand,  7  How.  (U. 

V.  Ludlum,  6  N.  Y.  Leg.  Obs.  443;  S.)  582;  Townsend  v,  Jemison,  7  How. 

Patcher  r.  Sprague,  2  Johns.  (N.  Y.)  (U.    S.)    706;    Egberts    v.  Dibble,    3 

465;    Bennett  v,  Irwin,  3  Johns.  (N.  McLean  (U.  S.)  86;  Dickson  v.  Wil- 

Y.)  366.  kinson,  3  How.  (U.  S.)  57;  Beard  v. 

Ohio.— Trott  v.   Sarchett,  10  Ohi6  Bowler,  2  Bond.   (U.   S.)  13. 

St.  241 ;    Rothweiler  r.  Ryan,  4  Ohio  See  also  Cooke  v,  Graham,  3  Cranch 

Cir.  Ct.  Rep.  338;    Hillier  v.  Stew-  (U.  S.)  229;    McCue  t;.  Washington,  3 

art,  26  Ohio  St.  652;  Columbus,  etc.,  Cranch  (C.  C.)  639;    Baltimore,  etc., 

R.  Co.  V,  Mowatt,  35  Ohio  St.  286;  R.  Co.  v.  Harris    12  Wall.  (U.  S.)  65; 

Headington  v.  Nefi',  7  Ohio  229;  Gor-  Gorman  v.  Lenox,  15  Pet.  (U.  S.)  115; 

don  V.  Preston,  Wright  (Ohio)  341.  Palmer  v.  Stone,  2  Wils.  96;    Lock- 

Pennsylvania. — Wyoming    County  wood  v.  Na^h    18  C.  B.  536,  86  E.  C. 

V.  Bardwell,  84  Pa.  St.  104;  Barnettt;.  L.  536. 

Bamett,  16  S.  &  R.  (Pa.)  51 ;  Com.  v.  Demurrer  to  CrosB- complaint  or  Ckmn- 

Pittsburg,  etc.,  R.  (5o.,  jS  Pa.  St.  26.  terclaim  ha.    been   held  not  to   reach 

7Vx<7J.--State  v.  Williams,  8  Tex.  back  to  the  complaint.  Anderson  Bldg., 

255.  etc.,  Assoc.  V.  Thompson,  88  Ind.  405 ; 

Vermont. — Hynes  v.  Pease,  47  Vt.  Harlen  v.  Watson,  63  Ind.  143.     But^ 

601 ;  Day  v.   Essex  County  Bank,  13  to  the  contrary^  see  Lawe  v.  Hyde,  39 

Vt.  97;    Wood    V.   Scott,    13  Vt.  42;  Wis.  345;  Williams  r.  Boyle,  i  Misc. 

Probate  Ct.  v,  Vanduzer,  13  Vt.  135;  Rep.  (N.  Y.  C.  PI.)  364;   Corning  v. 

Sanderson    v,    Hubbard,    14  Vt.   462;  Roosevelt,  18  Civ.  Pro.  Rep.  (N.  Y. 
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several  other  paragraphs  thereof  may  be  bad.* 

Demurrer  to  Part  of  Pleading. — And  the  rule  does  not  go  to  the  ex- 
tent that  a  demurrer  to  a  part  of  a  pleading  will  reach  back  and 
be  available  as  against  the  whole  of  previous  pleadings;  but  it  will 
only  apply  to  defects  in  that  part  of  the  previous  pleadings, 
which  the  pleading  demurred  to  purports  to  answer,  or  with 
which  it  is  connected,  and  where  separate  demurrers  are  inter- 
posed to  separate  defenses  or  paragraphs  of  pleas,  they  are  carried 
back  only  to  the  matters  in  the  preceding  pleading  to  which  such 
defenses  or  paragraphs  refer  or  with  which  they  are  connected.* 


Supreme  Ct.)  399.  And  where  the 
same  matter  is  set  up  as  a  defense, 
and  also  as  a  counterclaim,  general 
demurrer  to  the  answer  reaches  back 
to  the  complaint.  Dietrich  v.  Koch, 
35  Wis.  618. 

Ck>mplal]it  and  Answer  before  a  Joatioe 
of  the  Peace. — A  demurrer  filed  in  Cir- 
cuit Court  to  such  answer  upon  appeal 
from  a  justice  of  the  peace  reaches 
back  to  the  complaint  filed  before  the 
justice  of  the  peace.  Nelson  v,  Blakey, 
47  Ind.  38. 

In  Tennessee,  the  rule  is  abrogated, 
and  all  demurrers  being  required  to 
point  out  defects  relied  upon,  it  is  held 
for  that  reason  that  only  such  defects 
can  be  looked  to  as  are  pointed  out, 
and,  therefore,  that  a  demurrer  under 
that  system  cannot  have  a  retrospec- 
tive effect.  Fitzgerald  v.  Cummings, 
I  Lea  (Tenn.)  232 ;  Hobbs  v,  Memphis, 
etc.,  R.  Co.,  12  Heisk.  (Tenn.)  526. 

In  Iowa. — Under  the  system  of  plead- 
ing in  Iowa  the  demurrer  does  not 
reach  back  to  previous  pleading.  Gano 
V.  Gilruth,  4  Greene  (Iowa)  453. 

In  Georgia,  the  rule  is  not  recognized. 
Wyun  V.  Lee,  5  Ga.  236. 

Exception  to  the  Bnle. — Where  the 
replication  to  an  insufficient  plea  shows 
that  plaintiff  has  no  cause  of  action,  a 
demurrer  to  such  a  replication  will 
not  be  carried  back  to  the  plea.  Ying- 
ling  v.  Hoppe,  9  Gill  (Md.)  310;  Keay 
V.  Goodwin,  16  Mass.  3. 

1.  Alabama. — Williams  v,  Moore, 
32  Ala.  506. 

Arkansas, — Bradley  r.  Hume,  18 
Ark.  284;  Outlaw  v.  Yell,  5  Ark.  468. 

Illinois. — Ryan  v.  May,  14  111.  49; 
Hunter  v.  Bilyeu,  39  111.  367 ;  Wear  v. 
Jacksonville,  etc.,  R.  Co.,  24  111.  594; 
Tomlin  v.  Tonica,  etc.,  R.  Co.,  23  111. 
429;  Chase  v,  De  Wolf,  69  111.  47; 
Chadsey  v.  Brooks,  7  111.  378;  Prather 
V.  Vineyard,  9  111.  40;  Bills  v.  Stan- 
ton, 69  111.  51. 


Indiana. — Tracewell  v.  Peacock, 
55  Ind.  572;  ^tna  Ins.  Co.  v.  Baker 
71  Ind.  102 ;  Unfried  v.  Heberer,  63 
Ind.  67 ;  Reed  v.  Higgins,  86  Ind.  143 ; 
Eve  V.  Louis,  91  Ind.  457 ;  Jenkins  v. 
Rice,  84  Ind.  342 ;  Hay^orth  v.  Jimc- 
tion  R.  Co.,  13  Ind.  348. 

Maryland. — Neale  v,  Clautice,  7 
Har.  &  J.  (Md.)  379. 

New  yersey. — Coney  v.  Harney,  53 
N.  J.  L.  53;  Salt  Lake  City  Nat.  Bank 
V.  Hendrickson,  40  N.  J.  L.  56;  Bre- 
hen  V.  O'Donnell,  34  N.  J.  L.  408. 

New  Tork. — Allen  v.  Crofoot,  7 
Cow.  (N.  Y.)  46;  People  v.  Russell, 
4  Wend.  (N.  Y.)  570;  U.  S.  v.  White, 
2  Hill  (N.  Y.)  61 ;  Tubbs  v.  Caswell, 
8  Wend.  (N.  Y.)  129;  Mumford  v. 
Fitzhugh,  18  Johns.  (N.  Y.)  457. 

Ohio. — Rothweiler  v.  Ryan,  4  Ohio 
Cir.  Ct.  Rep.  338. 

Vermont. — Shaw  v.  Peckett,  25  Vt. 

423- 

Virginia. — Smith      v.     Lloyd, 
Gratt.  (Va.)  295. 

Wisconsin. — Noonan  v,  Orton,  30 
Wis.  356. 

United  S tales. ^UcCne  v.  Wash- 
ington, 3  C ranch  (C.  C.)  639;  Jackson 
V.  Rundlet,  i  Woodb.  &  M.  (U.  S.^ 
381 ;  Vowell  V.  Lyles,  i  Cranch  (Cl 
C.)  ^8. 

Where  a  demurrer  was  filed   to   a 
plea  going  to  the  whole  declaration,  \ 
though  one  count  thereof  is  bad,  if  the     \ 
plea  is  bad  the  plaintiff  will  have  judg-  ^  \ 
ment  on   the   good   count.     Ward  v, 
Sackrider,  3  Cai.  (N.  Y.)  263;  BoydeU 
V.  Jones,  4  M.  &  W.  451. 

a.  i^/(7r/V/a.— Wade  V.Doyle,  17  Fla. 
522 ;  Myrick  v.  Merritt,  22  Fla.  335 : 
Johnson  v.  Pensacola,  etc.,  R.  Co.,  10 
Fla.  623;  Price  v.  Drew,  18  Fla.  670; 
Stokes  V.  Baars,  18  Fla.  656 ;  Russ  v. 
Mitchell,  II  Fla.  80. 

Illinois. — Peoria,  etc.,  R.  Co.  v, 
Neill,  16  111.  269;  Ryan  v.  May,  14  111. 
49;  Schalucky  v.  Field,    124  111.  617. 
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c.  Insufficiency  of  Pleading  Demurred  to  Unavailing. 
— The  insufficiency  of  the  particular  pleading  to  which  a  de- 
murrer is  interposed  does  not  affect  the  doctrine  that  such  de- 
murrer will  relate  back  to  the  first  error  in  the  record ;  and  not- 
withstanding the  pleading  so  demurred  to  may  be  fatally 
defective,  the  demurrer  will  reach  back  to  a  previous  fault,  whether 
it  be  in  the  pleading  of  the  demurrant  or  of  the  other  party.* 

d.  After  Demurrer  to  Previous  Pleading  Overruled. 
— And  this  principle  that  a  demurrer  searches  the  record  has 
been  carried  to  the  extent  of  applying  it  to  a  previous  pleading 
to  which  a  demurrer  had  already  been  overruled.* 

e.  Pleading  Equivalent  to  Demurrer.— The  same  effect 
has  been  given  to  a  step  in  a  cause  which  is  equivalent  to  a  de- 
murrer, such  as  a  motion  to  quash  the  return  to  an  alternative 
writ  of  mandamus,  as  not  stating  a  cause  of  action,^  or  a  motion 


Indiana, — -^tna  Ins.  Co.  t;..  Baker, 
71  Ind.  102;  Unfried  v.  Heberer,  63 
Ind.  67;  Eve  v.  Louis,  91  Ind.  A57; 
Reed  v.  Higgins,  86  Ind.  143;  Jenkins 
V.  Rice,  84  Ind.  342. 

NeTv  Tork, — Girvin  v,  Hickman,  58 
How.  Pr.  (N.  Y.  Supreme  Ct.)  244; 
Ward  V.  Sackrider,  3  Cai.  (N.  Y.)  263; 
U.  S.  V.  White,  2  Hill  (N.  Y.) 
59;  Mumford  v,  Fitzhugh,  18  Johns. 
(N.  Y.)  457. 

niQBtrattoiiM. — Where  a  replication 
to  one  of  two  pleas  is  demurred  to, 
the  demurrer  does  not  relate  back  to 
the  plea  not  replied  to.  Hunter  v, 
Bilyeu,  39  111.  367. 

Where  plaintiff  demurred  to  one  of 
several  defenses,  the  demurrer  was 
carried  back  to  the  complaint,  and  it 
was  held  that  the  defect  in  the  com- 
plaint, being  supplied  by  another  de- 
fense not  demurred  to,  could  not  avail 
the  plaintiff.  Ayres  v.  Covill,  18 
Barb.  (N.  Y.)  260. 
1.  Alabama, — Ansly  v.  Mock,  8  Ala. 
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Arkansas.  —  Baldwin  v.  Cross,  5 
Arit.  510;  Carlock  v,  Spencer,  7  Ark. 
13;  Dickinson  v.  Burr,  7  Ark.  35; 
Pickett  i;.Real  Estate  i3ank,  8  Ark.  224. 

r. — Cleveland  v.  Skinner,  56 

Barrow  v.  Window,  71  111. 


Illinois.— C leveland  v .  Skinner,  56 
503; 
214;  Illinois  F.  Ins.  Co.  v.  Stanton, 
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Indiana.  —  Tillotson  v.  Stipp,  I 
Blackf.  (Ind.)  501 ;  Wilhite  v.  Hamrick, 
92  Ind.  594 ;  JEtm.  Ins.  Co.  v.  Black, 
80  Ind.  513 ;  Scott  V.  State,  89  Ind. 
^;  Gilbert  v.  Bakes,  106  Ind.  558; 
Dorrell  v.  Hannah,  80  Ind.  497 ;  Pitts- 
burgh, etc.,  R.  Co.  V,  Hixon,  79  Ind. 
III. 


Kentucky. — King  v.  Rochester,  3 
A.  K.  Marsh.  (Ky.)  227;  Bodine  v. 
Wade,  I  Bibb  (Ky.)  458. 

Maryland.— Smith  v.  State,  66  Md. 
215 ;  Osceola  Tribe  No.  1 1  v.  Schmidt, 
57  Md.  106;  Yingling  v.  Hoppo,  9 
Gill  (Md.)  310;  Murdock  v.  Winter, 
I  Kar.  &  G.  (Md.)  471;  Spielman  v. 
State,  27  Md.  520. 

Minnesota.  —  St.  Paul  First  Nat. 
Bank  v.  How,  28  Minn.  150. 

New  Tork.  —  Harvey  v.  Brisbin 
(Supreme  Ct.),  16  N.  Y.  St.  Rep.  42; 
U.  S.  V.  White,  2  Hill  (N.  Y.)  61. 

Ohio. — Headington  v.  Neff,  7  Ohio 
229. 

But  it  has  also  been  held  that  when 
a  demurrer  to  an  answer  was  over- 
ruled, it  was  not  error  for  the  trial 
court  not  to  have  referred  the  demur- 
rer back  to  the  declaration  of  its  own 
motion.  Gilbert  v.  Bakes,  106  Ind. 
559;  Cupp  V.  Campbell,  103  Ind.  222; 
Standley  v.  Northwestern  Mut.  L.  Ins. 
Co.,  95  Ind.  254;  Evansville  v.  Mar- 
tin, 103  Ind.  206;  Scheible  v.  Slagle, 
89  Ind.  323. 

G.  Perrin  v.  Thurman,  4  T.  B.  Mon. 
(ICy.)  179;  Johnson  v.  Pensacola,  etc., 
R.  Co.,  16  Fla.  623.  Contra,  Steams 
V.  Cope,  109  111.  340;  People  v.  Spring 
Valley,  129  111.  169;  Culver  v.  Chicago 
Third  Nat.  Bank,  64  111.  528;  Bills  v, 
Stanton,  69  111.  51.  See  infra,  XIX. 
Effect  of  Overruling. 

S.  State  V.  Braun,  31  Wis.  600;  State 
V.  McArthur,  23  Wis.  427;  State  v. 
Milwaukee  Chamber  of  Commerce,  47 
Wis.  670. 

A  motion  to  strike  out  portions  of 
an  answer  is  properly  treated  as  a  de- 
murrer, and  as  such  will  relate  back 
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for  default  judgment  because  the  specifications  of  a  defense  are 
insufficient.* 

/.  When  the  Pleading  Is  Insufficient  as  a  Demurrer. 
— When  the  pleading  interposed  as  a  demurrer  is  not  in  fact  ot 
in  eflfect  such,  as  where  a  statute  requires  the  grounds  of  tho 
demurrer  to  be  set  out,  and  a  paper  is  filed  which  fails  in  this 
•  respect,  it  has  been  held  to  have  no  effect  on  the  pleadings  retro- 
spectively.* 

g.  Over  General  Issue. — The  general  rule  that  a  demurrer 
searches  the  record  must  be  taken  with  this  restriction,  that  a 
demurrer  may  be  carried  back  at  any  stage  of  the  pleadings,  to 
any  pleading  not  prior  to  one  on  which  there  is  an  issue  of  fact 
pending  ;\^nd  when  the  general  issue  has  been  pleaded  together 
with  other  pleas,  a  demurrer  to  such  other  pleas  will  not  reach 
back  over  the  general  issue  to  the  declaration.* 

k.  Demurrer  to  Amended  Pleading. — When  a  demurrer 
is  directed  to  an  amended  pleading,  it -does  not  bring  into  ques- 
tion the  sufficiency  of  the  original  pleading.* 

i.  To  Plea  in  Abatement. — A  demurrer  to  a  plea  in  abate- 
ment, or  to  an  answer  in  abatement  as  it  is  sometimes  called, 
does  not  reach  defects  in  a  declaration.* 


to  the  petition.     Paxon  v.  Talmage, 
87  Mo.  14. 

1.  Shelden  v.  Call,  55  Me.  159. 

2.  Hessin  v.  Heck,  88  Ind.  449. 

S.  Compton  v.  People,  86  111.  176; 
Wear  v.  Jacksonville,  etc.,  R.  Co.,  24 
m*  5935  Brawner  v.  Lomax,  23  111. 
496;  Wilson  V.  Myrick,  26  111.  34; 
Ward  V,  Stout,  32  111.  399;  Snyder  v. 
State  Bank,  i  111.  161 ;  Phoebe  v.  Jay, 
I  111.  268;  Buckmaster  v.  Grundy,  2 
111.  310;  Davis  V.  Wiley,  4  111.  234; 
McDonald  v.  Wilkie,  13  111.  22;  Peo- 
ria, etc.,  R.  Co.  V.  Neill,  16  111.  269; 
Adams  v.  Hardin,  19  111.  273;  Ryan 
V.  Valandingham,  25  111.  128;  Saf- 
ford  V.  Miller,  59  111.  205;  Barrow 
V.  Window,  71  111.  214;  Chestnut  v. 
Chestnut,  77  111.  346;  Brackett  v. 
People,  72  111.  593;  St.  Louis,  etc., 
R.  Co.  V.  Lurton,  72  111.  118;  Culver 
V.  Chicago  Third  Nat.  Bank,  64 
111.  528;  Schofield  V.  Settley,  31  111. 
515;  Claycomb  v.  Munger,  51  111.  373; 
Mount  Carbon  Coal,  etc.,  Co.  v.  An- 
drews, 53  III.  176;  Mix  V,  People,  86 
111.  329;  Wade  V.  Doyle,  17  Fla.  528; 
Wheeler  v.  Curtis,  11  Wend.  (N.  Y.) 
653. 

In  Now  York,  the  rule  laid  down  in 
Wheeler  v.  Curtis,  11  Wend.  (N.  Y.) 
653,  to  the  above  effect,  was  modified  in 
the  case  of  Miller  v.  Maxwell,  16 
Wend.  (N.    Y.)    23,   and  later,  to  the 


extent  that  it  might  be  referred  back 
over  the  general  issue  as  in  other 
cases.  Auburn,  etc.,  Canal  Co.  v, 
Leitch,  4  Den.  (N.  Y.)  66;  Shaw  v, 
Tobias,  3  N.  Y.  189. 

Carried  Baok  over  Non  Eft  Factum. — A 
demurrer  to  a  subsequent  pleading  re- 
lates back  beyond  a  plea  of  non  est  fac- 
tum where  the  declaration  on  its  face 
shows  that  the  plaintiff  is  not  entitled 
to  recover.  Reeves  v.  Forman,  26  III. 
313,  a  case  decided  expressly  upon  the 
reason  that  the  plea  of  non  est  factum 
was  not  the  general  issue;  but  this 
same  court,  in  Mix  v.  People,  86  111. 
329,  without  assigning  any  reason 
therefor,  and  without  referring  to 
the  case  last  above  cited,  held  that  a 
demurrer  to  a  subsequent  pleading 
could  not  be  carried  back  over  such 
plea. 

4.  Shotwell  V.  Gilkey,  31  Ala.  724; 
Sanborn  v.  Hale,  12  Neb.  318;  Null  v. 
Jones,  5  Neb.  500. 

6.  Alabama, — Crawford  v.  Slade,  9 
Ala.  887;  Rogers  v.  Smiley,  2  Port. 
(Ala.)  258. 

Arkansas. — Knott  v,  Clements,  13 
Ark.  335;  Wade  v.  Bridges,  24  Ark. 
569;  Vaden  v.  Ellis,  18  Ark.  359. 

Connecticut. — State  v.  Hamlin,  47 
Conn.  118. 

Illinois. — Ryan  v.  May,  i±  III.  49. 

Indiana. — Price  v.  Grand   Rapids, 
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j\  What  Defects  Reached.— Mere  formal  defects  can  never 
be  considered  under  the  principle  that  a  demurrer  searches  the 
record,  because  the  relation  back  for  defects  in  previous  plead- 
ings is  only  effective  against  defects  of  substance,  such  as  could 
not  be  cured  by  verdict  or  as  are  reached  by  general  demurrer.* 
It  must  be  a  defect  in  direct  line  of  the  pleadings,  as  they  are 
constituted,  and  not  one  which  might  have  arisen  had  the  plead- 
ings been  different.* 


etc.,  R.  Co.,  i8  Ind.  137 ;  Indiana,  etc., 
R.  Co.  V.  Foster,  107  Ind.  4J0. 

Kentucky, — ^Dean  v.  Boya,  9  Dana 
(Kj.)  171. 

AfassacJkMjtetts.— Clifford  v.  Cony,  i 
Mass.  500. 

AVw  york, — Shaw  v.  Dutcher,  19 
Wend.  (N.  Y.)  216. 

Okie.  —  Myers  v,  Erwin,  30  Ohio 
383. 

Rkode  Island, —ElYlz  v,  Ellis,  4  R. 
I.  no. 

Vermont. — Bent  v.  Bent,  43  Vt.  42. 

But  when  the  plea  in  abatement  con- 
tains matter  in  bar,  it  has  been  held 
that  the  demurrer  thereto  will  relate 
back  to  substantial  defects  in  the  dec- 
laration. Dundalk  Western  R.  Co.  v. 
Tapster,      i     G.    &    D.    657,     5    Jur. 

699. 

1.  Alabama.  —  Rogers  v.  Smiley,  2 
Port.  (Ala.)  360;  Cleveland  v.  Chand- 
ler, 3  Stew.  (Ala.)  490. 

Arkansas. — Norris  v.  State,  22  Ark. 
524;  State  V.  Rives,  12  Ark.  721. 

Florida. — Myrick  v.  Merritt,  22  Fla. 
w;  Sanford  v.  Cloud,  17  Fla.  532; 
Stephens  v.  Orman,  10  Fla.  9. 

Illinois. — McFadden  v.  Fortier,  20 
III.  509. 

Indiana. — McEwen  v,  Hussey,  23 
Ind.  395;  Shook  v.  State,  6  Ind.  113; 
Shirk  V.  Andrews,  92  Ind.  509;  Free- 
man V.  Robinson,  7  Ind.  321 ;  Menifee 
V.  Clark,  35  Ind.  304. 

Kentucky. —VlMcheW  v.  Mattingly,  i 
Mete.  (Ky.)  239. 

Maryland. — State  v.  Mayugh,  13 
Md.  571. 

Mtckigan. — People  v.  Jackson,  etc., 
Plank  Road  Co.,  9  Mich.  285;  Wales 
V.  Lyon,  2  Mich.  276;  People  v.  Hart- 
well,  12  Mich.  508;  People  %k  Miller, 
16  Mich.  56. 

Minnesota,  —  Loomis  v.  Youle,  i 
Minn.  175;  Lockwood  v,  Bigelow,  11 
Minn.  113 ;  Smith  v.  Mulliken,  2  Minn. 
319;  Yoss  T.  l>e  Freudenrich,  6  Minn. 
95;  Bausman  v.  Woodman,  33  Minn. 
5m;  Stratton  v.  Allen,  7  Minn.  502. 


Mississippi,  —  State  v,  Bowen,  45 
Miss.  347. 

Nebraska. — Bennett  v,  Hargus,  i 
Neb.  424 ;  Hower  v,  Aultman,  27  Neb. 
255. 

New  Hampskire. — Bell  v.  Lamprey, 
C2  N.  H.  49;  Claggett  v,  Simes,  31  N. 

New  Jersey.— StM  Lake  City  Nat. 
Bank  v.  Hendrickson,  40  N.  }.  L.  52; 
Hill  V.  Smalley,  25  N.  jf.  L.  374;  Bre- 
hen  V.  O'Donnell,  34  hf.  J.  L.  408. 

New  Tork. — Griswold  v.  National 
Ins.  Co.,  3  Cow.  (N.  Y.)  116;  Utica 
Ins.  Co.  V.  Scott,  8  Cow.  (N.  Y.)  709; 
Allen  V.  Crofoot,  7  Cow.  (N.  Y.)  46; 
Tubbs  V.  Caswell,  8  Wend.  (N.  Y.) 
129;  Lipe  V.  Becker,  i  Den.  (N.  Y.) 
568;  Mathewson  v.  Weller,  3  Den. 
(N.  Y.)  53;  Comly  v.  Lockwood,  15 
Johns.  (N.  Y.)  188;  Delavan  v,  Stan- 
ton, 2  Hall  (N.  Y.)  190;  Roberts  v. 
Kelly,  2  Hall  (N.  Y.)  307;  Stoddard 
V.  Onondaga  Annual   Conference,  12 


Barb.  (N.  Y.)  575;_Yates  v.  Burch,  i 

625 

How.  Pr.  ^N.  Y.  Supreme  Ct.)  261 


Hun  (N.  Y.)  625;  People  v.  Banker 


:\ 


South  Carolina. — Sargent  v.  John- 
son, I  McCord  (S.  Car.)  336. 

7V*<M.— State  v.  Williams,  8  Tex. 

355- 

Wisconsin. — Eaton  v.  North,  25  Wis. 
514;  Person  v.  Drew,  19  Wis.  225; 
Lawton  V.  Howe,  14  Wis.  242. 

United  States. — Cooke  v.  Graham, 
3  Cranch  (U.  S.)  229;  Baltimore,  etc., 
R.  Co.  V.  Harris,  12  Wall.  (U.  S.)  65; 
Jackson  v.  Rundlet,  i  Woodb.  &  M. 
(U.  S.)  381;  Sprigg  V.  Mount  Pleas- 
ant Bank,  10  Pet.  (U.  S.)  264;  Aurora 
V.  West,  7  WaU.  (U.  S.)  82. 

England. — Le  Bret  v.  Papillon,  4 
East  502;  Duppa  v.  Mayo,  i  Saund. 
285;  BuUythorpe  v.  Turner,  Willes 
476;  Darling  v.  Gurney,  2  Cromp.  & 
M.  226.  . 

2.  Bell  V.  Lamprey,  52  N.  H.  49; 
Davies  v.  Penton,  6  B.  &  C.  216,  13  E. 
C.  L.  147;  Marsh  v.  Bulteel,  5  B.  & 
Aid.  507,  7  E.  C.  L.  17^.      ' 


388 


Volume  VI. 


Effect  of  Bemorrer. 


DEMURRERS. 


3.  Admiflsioiui — a.  Generally. — Since  the  sole  issue  raised  by 
demurrer  is  as  to  the  legal  sufficiency  of  the  facts  alleged  in  tlie 
pleading  of  an  opponent,  the  demurrant  must  be  held  to  admit 
the  truth  of  all  such  facts,  provided  they  are  material,  relevant, 
and  well  pleaded.*     The  facts,  if  well  pleaded  and  sufficient,  are 


Li.  550; 
,  3  Cal. 


1.  Alabama. — Cook  v.  Rome  Brick 
Co.,  98  Ala.  409;  Powers  v.  Bryant,  7 
Port.  (Ala.)  9;  Callison  v.  Lemons,  2 
Port.  (Ala.)  145;  Cobb  v.  Miller,  9 
Ala.  499;  Hart  v.  Turk,  15  Ala.  675; 
Holley  V.  Younge,  27  Ala.  203. 

Arkansas. — Mapes  v.  Newman,  2 
Ark.  469;  Pierson  v.  Wallace,  7  Ark. 
382. 

California. — She  ward  v.  Citizens' 
Water  Co.,  90  Cal.  635 ;  Woodrooflf  v. 
Howes,  88  Cal.  184;  Johnson  v.  Kirby, 
65  Cal.  482,  486,  cited  in  82  Cal.  319; 
Branham  v.  San  Jose,  24  Cal.  585; 
Agard  v.  Valencia,  39  Cal.  292; 
Wheeler  v.  San  Francisco,  etc.,  R.  Cfo., 
31  Cal.  55 ;  Halleck  v.  Mixer,  16  Cal. 
578;  Middleton  v.  Low,  30  Cal.  596; 
Tuolumne  Water  Co.  v.  Chapman, 
S  Cal.  392 ;  Glide  v.  Dwyer,  83  Cal. 
477 ;  Collins  v.  Driscoll,  69  Cal 
Selkirk  v.  Sacramento  County, 

323- 

Colorado.  —  People  v.  Goddard,  8 
Colo.  432. 

Connecticut.  —  Lamphear  v.  Buck- 
ingham, 33  Conn.  249;  Holabird  v. 
Burr,  17  Conn.  563 ;  Pease  v.  Phelps, 
10  Conn.  62;  Warren  v.  Powers,  5 
Conn.  373;  Daniels  v.  Saybrook,  34 
Conn.  381;  State  v.  Wolfarth,  42 
Conn.  158;  Union  v.  Crawford,  19 
Conn.  3J4;  McAlister  v.  Clark,  33 
Conn.  258;  State  v.  New  Haven,  etc., 
Co.,  37  Conn.  165;  Scovill  v.  Seeley, 
14  Conn.  239. 

Delaware. — Rowbotham  v.  Pearce,  5 
Houst.  (Del.)  139;  Pearce  V.  Provost, 
4  Houst.  (Del.)  469. 

Florida. — Ferrall  v.  Bradford,  2  Fla. 
508;  McDougal  V.  Lea,  2  Fla.  532. 

Indiana. — -Swafford  v.  Kitch,  51 
Ind.  78;  Schoppenhast  v.  Bollman,  21 
Ind.  280;  Gilmore  v,  McClure,  133 
Ind.  C71 ;  State  Bank  v.  Brooks,  4 
Blffckf.  (Ind.)  485;  Harlen  v.  Watson, 
63  Ind.  143;  Britzell  v.  Fryberger,  2 
Ind.  176;  M'Gillicuddy  v.  Forsythe,  5 
Blackf.  (Ind.)  435;  Sanders  v.  Loy,  45 
Ind.  219;  South  Side  Planing  Mill 
Assoc.  V.  Cutler,  etc..  Lumber  Co.,  64 
Ind.  560;  Goldthwait  v.  Bradford,  36 
Ind.  149;  Pulaski  County  v.  Shields, 
130    Ind.    6;  Kash    v.    Huncheon,    1 
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Ind.  App.  361 ;  Peyton  v.  Kruger,  77 
Ind.  486;  Johnston  v,  Griest,  ^  Ind. 
503;  Platter  v.  Seymour,  86  Ind.  323  ; 
State  Spiritual  Assoc,  v.  Reynolds,  St 
Ind.  I04.;  Worley  v.  Moore,  77  Ind. 
567;  Wmstandley  v.  Rariden,  no  Ind. 
140. 

Illinois. — Lamping  v.  Payne,  83  111. 
463;  Nispel  V.  Laparle,  74  111.  306; 
People  V,  Holden,  82  111.  93;  Deem 
V.  Crume,  46  111.  69;  Barrow  -v. 
Window,  71  111.  214;  Ebersole  v. 
Morrison  First  Nat.  Bank,  36  111.  App 
267 ;  Arenz  v.  Weir,  89  111.  25 ;  Camp* 
bell  V.  Humphries,  3  111.  478;  Com* 
pher  V.  People,  12  111.  290;  People  v. 
Hatch,  33  111.  9;  Chadsey  v.  Lewis, 
6  111.  153;  Cerveny  v.  Chicago  Daily 
News  Co.,  IJ9  III.  345 ;  Mills  v.  Brown, 

3  111.  549;  Moore  v,  Hoisington,  31 
111.  243;  Thorp  V.  McCullum,  6  111. 
614;  Walton  V.  Westwood,  73  III.  128; 
Dunham  v.  Hyde  Park,  75  111.  371; 
Harris  v.  Cornell,  80  111.  54;  Johnson 
V.  Roberts,  102  111.  655. 

Iowa. — Games  v.  Robb,-  8  Iowa  193 ; 
Lyon  V.  0*Kell,  14  Iowa  233;  Smith 
V.  HeniT  County,  15  Iowa  ^5 ;  Free- 
man V,  Hart,  61  Iowa  525 ;  Harkins  v. 
Edwards,  i  Iowa  426 ;  Hartford  Bank 
V.  Green,  11  Iowa  476;  Scofield  v. 
McDowell,  47  Iowa  129;  Bailey  v. 
Landingham,  52  Iowa  415;  Burling- 
ton, etc.,  R.  Co.  V,  Stewart,  39  Iowa 
267. 

Kansas. — Voss  v.  Bachop,  5  Kan. 
67 ;  Louisville,  etc.,  R.  Co.  v.  Leahy, 
12  Kan.  124. 

Kentucky.— l.itU\\  v.  Hord,  Hard. 
(Ky.)  87;  Norman  v.  Board  of  Man- 
agers, 93  Ky.  537;  Morgan  v.  Bal- 
lard, I  A.  K.  Marsh.  (Ky.)  558; 
Harrison  County  Ct.  v.  Wall  (Ky. 
1889),  12  S.  W.  Rep.  130;  Shepherd  v. 
Mclntire,  5  Dana  (Ky.)  576. 

Louisiana. — Shelmerdine   v.  Duffy, 

4  Martin  N.  S.  (La.)  34. 

Maine. — Purinton  v.  Security  L. 
Ins.,  etc.,  Co.,  72  Me.  22;  State  v. 
Peck,  60  Me.  498. 

Maryland.  —  Neale  v.  Clautice,  7 
Har.  &  T.  (Md.)  372;  Weemsr.  Mil- 
lard, 2  Har.  &  G.  (Md.)  143;  Brooke 
V.  Widdicombe,  39  Md.  400;    Wash- 
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admitted,  not  because  the  demurrer  admits  them,  expressly  or  by 
force  of  any  office  it  performs,  but  because  the  pleader  has  not 
denied  and  has  defaulted  them.  A  defendant,  therefore,  who  de- 
murs  to  a  declaration  or  complaint,  admits,  not  by  his  demurrer 
but  by  his  omission  to  deny  them,  all  the  material  well-pleaded 


/ 


ington,  etc.,  Turnpike  Road  v.  State, 
19  Md.  239;  Eakle  v.  Smith,  27  Md. 
467;  Wilson  V,  State,  21  Md.  9. 

Massachusetts. — LoweU  v.  Morse,  I 
Met.  (Mass.)  475;  Troy,  etc.,  R.  Co. 
V,  Newton,  i  Gray  (Mass.)  546;  Dole 
V.  Weeks,  4  Mass.  451 ;  Boynton  v. 
Dalrymple,  t6  Pick.  (Mass.)  147. 

Michigan. — Clark  r.  Mikesell,  81 
Mich.  45;  Chicago,  etc.,  R.  Co.  v, 
Nester,  63  Mich.  657;  Thompson  v. 
Michigan  Mut.  Ben.  Assoc,  52  Mich. 
522;  Atty.-Gen.  v.  McArmur,  j8 
Mich.  204 ;  Rose  v.  Jackson,  40  Mich. 
30;  Stout  V,  Keyes,  2  Dougl.  (Mich.) 
184;  Belknap  v.  Ball,  83  Mich.  583. 

Missouri, — State  v.  Finn,  19  Mo. 
App.  560;  Plant  Seed  Co.  v.  Michel 
Plant,  etc.,  Co.,  23  Mo.  App.  579. 

Montana. — Meyendorf  v.  Frohner, 
3  Mont.  282. 

Nebraska .  —  Holmes  v.  State,  17 
Neb.  73;  Nesbitt  v.  Campbell,  5  Neb. 

429- 

New  Jersey. — Coxe  v,  Gulick,  10 
N.  J.  L.  328;    Pope  V.  Skinkle,  45  N. 

J.  L.  39;  Thompson  v.  Harvey,  3  N. 
.  L.  454. 
New  Torh. — Sherman  v.  Jenkins, 
70  Him  (N.  Y.)  593,  citing  CTutler  v, 
Wright,  22  N.  Y.  472;  Cahill  Iron 
Wonts  V.  Pemberton,  30  Abb.  N.  Cas. 
gi^  Y.  C.  PI.  )  450;  MHliken  v.  West- 
^  Union  Tel.  Co.,  no  N.  Y.  403; 
Long  V,  New  York,  81  N.  Y.  425; 
People  V.  Highway  Com*rs,  54  N. 
Y.  276;  Richards  v.  Edick,  17  Barb. 
(N.  Y.)  260;  Barber  Asphalt  Pav- 
ing Co.  V.  Brand  (Supreme  Ct.),  27 N. 
Y.  St.  Rep.  883;  Valentine  v,  Lunt, 
51  Hun  (N.  Y.)  544;  Vandenburgh  v. 
Van  Valkenburgh,  8  Barb.  (N.  Y.) 
217;  Kreiss  v,  Seligman,  8  Barb.  (N. 
Y.)  439;  Hall  V,  Bartlett,  9  Barb.  (N. 
Y.)  297;  Carroll  v.  Carroll,  11  Barb. 
(N.  Y.)  293;  Burr  v,  Wright,  9  How. 
Pr.  (N.  Y.  Supreme  Ct.)  542;  Stod- 
dard r.  Onondaga  Annual  Conference, 
12  Barb.  (N.  Y.)  573;  Coe  v.  Beck- 
with,  31  Barb.  (N.  Y.)  339;  Litchfield 
V.  McComber,  42  Barb.  (N.  Y.)  288; 
Graham  i/.  Camman,  5  Duer  (N.  Y.) 
697 ;  Loosey  v.  Orser,  4  Bosw.  (N.  Y.) 
391 ;  Schwab  v.  Fumiss,  4  Sandf .  (N. 


Y.)  704;  Fry  r.  Bennett,  5  Sandf.  (N. 
Y.)  54;  People  V.  Banker,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  258;  Buzzard  v. 
Knapp,  12  How.  Pr.  (N.  Y.  Supreme 
Ct.)  504;  Butterworth  v.  O'Brien,  24 
How.  Pr.  (N.  Y.  Supreme  Ct.)  438; 
Lewis  V.  Buffalo,  29  How.  Pr.  (Buf- 
falo Super.  Ct.)  335;  Ritchie  v.  Gar- 
rison, 10  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
246;  Vinal  V.  Continental  Constr., 
etc.,  Co.,  53  Hun  (N.  Y.)  247;  Charl- 
ton V.  Webster  (C.  PI.),  44  N.  Y.  St. 
Rep.  117,  17  N.  Y.  Supp.  539;  Marsh 
V.  Elsworth,  36  How.  Pr.  (N.  Y. 
Super.  Ct.)532;  Wamsley  v.  Horton, 
77  Hun  (N.  Y.)  317;  Smith  v.  Smith, 
56  How.  Pr.  (N.  Y.  Supreme  Ct.) 
316;  Young  V,  Brice  (City  Ct.),  3  N. 
Y.  Supp.  123;  St.  Louis  Sav.  Assoc. 
V,  O'Brien,  51  Hun  (N.  Y.)  45; 
Groesbeeck  t/.Dun8Comb,4i  How.  Fr. 
(N.  Y.  Super.  Ct.)302;  Masterson  v. 
Townshend,  123  N.  Y.  458,  34  N.  Y. 
St.  Rep.  104;  Scofield  v.  Whitelegge, 
49  N.  Y.  259;  Sherman  v.  Jenkins,  70 
Hun  (N.  Y.)  593. 

North  Carolina. — Edenton  v.  Cape- 
heart,  71  N.  Car.  156. 

Ohio.  —  Luce  V,  Treasurer,  Wright 
(Ohio)  654;  Ray  v.  C^inn,  i  Cine.  L. 
Bull.  (Ohio)  314;  Bush  v.  Critchfield, 
5  Ohio  109;  Hance  v.  Hair,  25  Ohio 
St.  349;  Faurot  v,  Neff,  32  Ohio  St. 
44;  Stoutenburg  v,  Lybrand,  13  Ohio 
St.  228;  Evans  v.  Instine,  6  Ohio  117; 
Dawson  v.  Dawson,  25  Ohio  St.  443 ; 
Finch  V.  Board  of  Education,  30  Ohio 
St.  37;  Pittsburgh,  etc.,  R.  Co.  v, 
Moore,  33  Ohio  St.  384;  Peterson  v. 
Roach,  32  Ohio  St.  374;  Nathan  v, 
Lewis,  I  Handy  (Ohio)  245. 

Pennsylvania. — Fisher  v.  Lewis,  3 
Pa.  L.  J.  73;  Wildee  v.  McKee,  iii 
Pa.  St.  335;  Com.  V.  Dickinson,  83 
Pa.  St.  458;  Com.  V.  Primrose,  2 
W.  &  S.  (Pa.)  407. 

South  Carolina. — Tarver  v.  Gar- 
lington,  27  S.  Car.  107. 

South  Dakota.— O^Koxir\ie  v.  Sioux 
Falls,  4  S.  Dak.  47. 

Texas. — Lambeth  v.  Turner,  i  Tex. 
364;  Catlin  V.  Glover,  4  Tex.  151; 
Zacharie  v.  Bryan,  2  Tex.  274;  Jack- 
son  V.  Browning,  i   Tex.   App.  Civ. 
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facts  alleged  in  it.*  The  facts  which  are  admitted  by  a  demurrer 
must  be  taken  as  true  against  the  pleader  as  well  as  in  his  favor.* 
b.  Extent  of  Admissions. — While  a  demurrer  admits  trav- 
ersable facts,  it  does  not  admit  inferences  from  them,'  or  conclu- 
sions of  law.* 


Cas.,  ^  605;  Johnson  v.  Dowling,  i 
Tex.  App.  Civ.  Cas.,  §  1094;  Slade  v, 
Patton  (Tex.  Civ.  App.  1894),  24  S. 
W.  Rep.  845;  Carr  v.  Wellborn,  Dall. 
(Tex.)  624;  Chambers  v.  Miller,  9 
Tex.  236;  Armendiaz  v.  Serna,  40 
Tex.  291. 

Vermont. — Matthews  v.  Tower,  39 
Vt.  433;  Marshall  v.  Aiken,  25  Vt. 
328 ;  Paddock  v.  Jones,  40  Vt.  ^74. 

Washington, — Barnett  v,  Asnmore, 

5  Wash.  166;  Postmaster-Gen.  v. 
Ustick,  4  Wash.  (U.  S.)  347;  Soule  v. 
Seattle,  6  Wash.  315. 

Wisconsin. — Farmers'  L.  &  T.  Co. 
V,  Fisher,  17  Wis.  114;  Lewis  v.  Stout, 
22  Wis.  234;  Jackson  v.  Northwes- 
tern   Mut.    Relief    Assoc,    73    Wis. 

507- 

United  States.— V.  S.  Bank  v, 
Owens,  2  Pet.  (U.  S.)  527;  Hanley  v. 
Donoghue,  116  U.  S.  i ;  Piatt  v.  Mead, 
9  Fed.  Rep.  91 ;  Pullman's  Palace  Car 
Co.  V.  Missouri  Pac.  R.  Co.,  115  U. 
S.  587;  U.  S.  V.  Van  Auken,  96  U.  S. 
366;  Sullivan  v.  Iron  Silver  Min.  Co., 
109  U.  S.  550;  Boyd  V.  Nebraska,  IJ.3 
U.  S.  135;  Dauphin  v.  Key,  MacArtn. 

6  M.  (D.  C.)  203;  Commercial  Bank 
V.  Buckner,  20  How.  (U.  S.)  108;  U. 
S.  V.  Arnold,  i  Gall.  (U.  S.)  348,  af- 
firmed in  9  Cranch  (U.  S.)  104; 
Greathouse  v.  Dunlap,  3  McLean 
(U.  S.)  303;  Lexington  v.  Butler,  14 
Wall.  (U.S.)  282;  Tyler  v.  Hand,  7 
How.  (U.  S.)  573. 

England. — Nowlan  v.  Geddes,  •!  . 
East  634;  Gundry  v.  Feltham,  i  T. 
R.  334;  Mallan  v.  May,  11  M.  &  W. 
654;  J.  S.  of  Dale  v.  J.  S.  of  Vale, 
Tenk.  Cent.  133;  Rex  v.  Knollys,  i  Ld. 
Raym.  10;  Hodges  v.  Steward,  3 
Salk.  69. 

Improbia>le  Faeti. — This  is  the  case 
even  where  facts  alleged  may  be  im- 
probable. Woodrooff  V.  Howes,  88 
Cal.  184. 

1.  Lamphear  v.  Buckingham,  33 
Conn.  249;  State's  Attorney  v.  Bran- 
ford,  59  Conn.  402. 

2.  Cuppy  V.  O'Shaughnessy,  78  Ind. 

245- 

8.  Arkansas. — State  v.  Stevenson, 
2  Ark.  260. 


Connecticut. — Wadsworth  v.  Cham- 
pion, I  Root  (Conn.)  395. 

Illinois. — Arenz  v.  Weir,  89  111.  2C; 
Ebersole  v.  Morrison  First  Nat.  Bank, 
36  111.  App.  267. 

Michigan. — Dubois  v.  Hutchinson, 
40  Mich.  262. 

Minnesota. — Taylor  v.  Blake,  ii 
Minn.  255. 

JVew  Tork. — Kinnier  v.  Kinnier,  45 
N.  Y.  535,  6  Am.  Rep.  132;  Bogardu& 
V.  New  York  L.  Ins.  Co.,  loi  N.  Y. 
328;  Bonnell  v.  Griswold,  68  N.  Y. 
294;  Buffalo  Catholic  Inst.  v.  Bitter^ 
87  N.  Y.  250;  Saratoga  v.  Seabury,  11 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
461 ;  Buffalo  v.  HoUoway,  7  N.  Y.  493 ; 
Bewley  v.  Equitable  L.  Assur.  Soc., 
61  How.  Pr.  (N.  Y.  Supreme  Ct.)  344^ 

Ohio. — New  London  Tp.  v.  Miner, 
26  Ohio  St.  452. 

Wisconsin. — Stone  v.  Oconomowoc,, 
71  Wis.  155. 

Demnrrw  to  Flea  for  Damacet  does, 
not  admit  amount  claimed.  Where 
a  pleading  sets  up  damages  for  the 
breach  of  a  contract  or  covenant,  a 
demurrer  does  not  admit  the  amount 
claimed,  but,  at  most,  only  that  some 
of  the  damages  have  been  sustained. 
Lindley  v.  Miller,  67  111.  244 ;  Chapin 
V.  Curtis,  23  Conn.  399. 

4.  A  labama. -^FrSizier  v.  Thomas,  6 
Ala.  169. 

Arkansas. — Wood  v.  King,  57  Ark. 
284. 

California. — Branham  v.  San  Jose, 
24  Cal.  585,  cited  in  82  Cal.  320;  Kent 
V.  Snyder,  30  Cal.  674;  Johnson  v. 
Kirby,  65  Cal.  486,  cited  in  82  Cal.  319. 

Connecticut. — Durand  v.  New  Haven, 
etc.,  Co.,  42  Conn.  226 ;  Chapin  v.  Cur- 
tis, 23  Conn.  388. 

/district  of  Columbia. — Dauphin  v. 
Key,  McArth.  ^  M.  (D.  C.)  203. 

Illinois. — Nispel  v.  Laparle,  74  111. 
306;  People  V.  Holden,  82  111.  93; 
Johnson  v.  Roberts,  102  111.  655. 

Indiana. — Winstandley  v.  Rariden, 
loi  Ind.  140;  Goddard  v.  Stockman, 
74  Ind.  400;  Worley  v.  Moore,  77  Ind. 

567. 

Iowa. — Minnesota,  etc.,  R.  Co.  v. 
Hiams,  53  Iowa  501;  Cooke  v.  Tall- 
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Legal  Effoct  of  Written  instnimAnt. — Averments  in  a  complaint  as  to 
the  meaning  or  contents  of  a  paper  set  forth  therein  or  annexed 
to  and  made  part  thereof,  are  not  admitted  by  a  demurrer,*  with 
the  possible  exception  of  what  may  be,  by  reasonable  intend- 


man,  40  Iowa  133 ;  Iowa  R.  Land  Co. 
V,  Sac  Countj,  39  Iowa  132 ;  State  v. 
Nichols,  78  Iowa  747 ;  Scofield  v,  Mc- 
Dowell, 47  Iowa  129. 

Louisiana, — Parish  v.  Mun'j  No. 
2,  8  La.  Ann.  145. 

Maryland. — Brooke  f.  Widdicombe, 
39  Md.  386. 

Massachusetts, — Millard  v.  Baldwin, 
3  Graj  (Mass.)  484;  Sistermans  v. 
Field,  9  Graj  (Mass.)  331 ;  Everett  v. 
Drew,  129  Mass.  150;  Jones  v,  Dow, 
137  Mass.  119;  Mollis  v.  Richardson, 
13  Gray  (Mass.)  392.  Livermore  %k 
Aldrich,  5  Cush.  (Mass.)  437. 

Minnesota, — Griggs  v.  St.  Paul,  9 
Minn.  246. 

Mississippi,  —  Perkins  v.  Guy,  55 
Miss.  178. 

Missouri.  —  Dannan  v.  Coleman, 
cited  in  8  Mo.  App.  595 ;  Bradley  v. 
Franklin  County,  65  Mo.  638;  Klee- 
kamp  z>.  Meyer,  5  VCo,  App.  444. 

Montana. — McCormick  v.  Riddle, 
10  Mont.  470;  Boley  xk  Griswold,  2 
Mont.  447. 

New  Hampshire. — Craft  v.  Thomp- 
son, 51  N.  H.  536. 

New  yersey, — Tinsman  v.  Belvidere 
Delaware  R.  Co.,  26  N.  J.  L.  148. 

New  Torh, — Rauh  v.  Department 
of  Public  Parks,  66  How.  Pr.  (N.  Y. 
Supreme  Ct.)  368;  Bonnell  v.  Gris- 
wold, 68  N.  Y.  294;  Buffalo  Catholic 
Inst.  V.  Bitter,  87  N.  Y.  250;  Saratoga 
County  V.  Seabuir,  11  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  461;  Saratoga 
County  V,  Deyoe,  77  N.  Y.  219; 
Walsh  V.  New  York,  etc.,  Bridge,  96 
N.  Y.  427;  New  York  Protective 
Assoc.  V,  McGrath  (Super.  Ct.),  23 
N.  Y.  St.  Rep.  209;  Starbuck  v.  Mur- 
ray, 5  N.  Y.  159;  Kinnier  V.  Kinnier,  45 
N.  Y.  535,  affirmed  in  58  Barb.  (N.Y.) 
424,  53  Barb.  (N.  Y.)  454,  3  Abb.  Pr. 
N.  S.  (N.  Y.)  425,  35  How.  Pr.  (N.  Y.) 
66;  Lange  v,  Benedict,  73  N.  Y.  12,29 
Am.  Rep.  80;  Kip  v.  New  York,  etc., 
R.  Co.,  67  N.  Y.  227,  affirming  6  Hun 
(N.  Y.)  24;  Armitage  v,  Fisher,  74 
Hun  (N.  Y.)  167;  Talcott  v.  Buffalo, 
125  N.  Y.  280,  34  N.  Y.  St.  Rep.  871 ; 
Douglas  V,  Phenix  Ins.  Co.,  63  Hun 
(N.Y.)  393,  affirming 4.^  N.Y.  St.  Rep. 
309;  Angell  V,  Van  Schaick,  56  Hun 


(N.  Y.)  256;  Bogardus  v.  New  York 
L.  Ins.  Co.,  loi  N.  Y.  337. 

Ohio. — Peterson  v.  Roach,  32  Ohio 
St.  374;  Howards.  Brower,  37  Ohio 
St.  402;  Hamilton,  etc.,  Hydraulic 
Co.  V,  Cincinnati,  etc.,  R.  Co.,  29 
Ohio  St.  341;  Pittsburgh,  etc.,  R. 
Co.  V,  Moore,  33  Ohio  St.  384. 

Oregon, — Longshore  Printing  Co, 
V.  Howell,  26  Oregon  527. 

Texas. —  Holman  v.  (iriswell,  13 
Tex.  38. 

Vermont. — Mashall  x\  Aiken,  25  Vt. 
328. 

Wisconsin. — Brown  v.  Phillips,  71 
Wis.  239 ;  Kelloeg  v.  Larkin,  3  Chand. 
(Wis.)  133,  3  Pin.  (Wis.)  123;  State 
V.  School  Dist.  No.  8,  76  Wis.  177; 
State  V,  Collins,  5  Wis.  339;  Sher- 
wood V,  Sherwood,  45  Wis.  357 ;  Pratt 
V,  Lincoln  County,  61  Wis.  62. 

United  5/<i/<?5.— Park  v,  Kelly  Axe 
Mfg.  Co.,  49  Fed.  Rep.  618,  6  U.  S. 
App.  26;  U.  S.  V.  Arnold,  i  Gall.  (U. 
S.)  348,  affirmed  in  9  C ranch  (U.  S.) 
104;  Hobson  XK  McArthur,  3  McLean 
(U.  S.)  241 ;  Kent  t^  Lake  Superior 
Ship  Canal,  etc.,  Co.,  144  U.  S.  75. 

€k>ii8tmotion  of  Former  Pleading  Not 
Admitted. — Where  a  pleading  refers  to 
and  construes  a  former  pleading  in  the 
same  action,  a  demurrer  to  the  latter 
does  not  admit  the  correctness  of  the 
construction  therein  pleaded  on  the 
former.      Best   v.   Nix,   6  Tex.    Civ. 

App.  349- 

€k>iuitructlon  of  a  Statute  Belled  upon 
by  Pleader  Not  Admitted  by  Demurrer. — 
A  demurrer  to  a  pleading  which  pro- 
ceeds upon  certain  construction  of  the 
public  statutes  therein  referred  to  does 
not  admit  such  construction  to  be  cor- 
rect. Compher  v.  People,  12  111.  290; 
Angell  V,  Van  Schaick,  56  Hun  (N. 
Y.)  247;  Finch  x\  Board  of  Educa- 
tion, 30  Ohio  St.  41 ;  Pennie  v.  Reis, 
132  U.  S.  464. 

1.  Bonnell  v.  Griswold,  68  N.  Y. 
294,  affirming  Bonnell  v.  Wheeler,  16 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
81 ;  Avery  v.  Equitable  L.  Assur.  Soc. 
(Ct.  App.),  27  N.  Y.  St.  Rep.  699, 117 
N.  Y.  451 ;  State  v.  Sykes,  28  Conn. 
228. 

Thus  an  allegation  in  a  complaint 
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ment,  implied  from  the  facts  alleged  or  conclusions  of  law  which 
are  legitimate  deductions  from  such  facts.* 

Hew  Facts. — A  demurrer  does  not  admit  new  facts ;  the  demur- 
rant admits  the  truth  of  whatever  is  contained  in  the  pleading 
demurred  to,  and  nothing  more.* 

Matters  Contrary  to  Law. — Nor  does  a  demurrer  admit  allegations 
which  are  legally  impossible,^  or  contrary  to  legislative  enact- 
ment,* or  which  the  law  does  not  allow  to  be  proven.** 

c.  When  Admission  of  No  Effect. — Where  a  pleading  is  so 
uncertain  that  no  intelligent  judgment  can  be  rendered  on  it 
when  admitted,  the  admission  amounts  to  nothing.* 

d.  For  What  Purpose  Admission  Used.— A  demurrer  oper- 
ates as  an  admission  of  the  facts  alleged  only  in  the  case,  and 
for  the  purpose  of  determining  the  legal  sufficiency  of  the  plead- 
ing in  which  such  facts  are  alleged.'  An  admission,  therefore,  of 
the  facts  of  one  cause  is  not  evidence  of  such  facts  in  another 
cause,  between  the  same  parties.® 

4.  Defecti  Waived  by  .—  it  may  be  stated  as  a  general  proposi- 
tion, that  such  defects  as  are  merely  formal  are  waived  by  de- 
murrer upon  other  grounds,  but  such  defects  as  are  not  aided  by 
verdict,  and  which  of  themselves  upon  the  record  destroy  the 
right  of  action,  or  the  pleading  as  a  defense,  are  not  waived. 


that  the  defendant  agreed  to  sell  and 
the  plaintiff  agreed  to  purchase  is  sim- 
ply an  averment  of  the  legal  effect  of 
the  written  instrument,  and  is  not  ad- 
mitted by  a  demurrer.  Buffalo  Catho- 
lic Inst.  V,  Bitter,  87  N.  Y.  250;  Kin- 
nier  v.  Kinnier,  45  N.  Y.  535.  See 
also  Buffalo  Catholic  Inst.  f.  Weiser, 
87  N.  Y.  250,  1%  N.  Y.  Wkly.  Dig.  512. 

1.  Commercial  Bank  v,  Newport 
Mfg.  Co.,  I  B.  Mon.  (Ky.)  16;  Ala- 
mango  V,  Albany  County,  25  Hun  (N. 
Y.)  551 ;  Beethoven  Piano  Organ  Co.  v, 
C.  C.  McEwen  Co.  (Super.  Ct.),  35  N. 
Y.  St.  Rep.  88;  Marie  v.  Garrison, 
83  N.  Y.  23. 

Upon  a  demurrer,  all  the  allegations 
of  the  complaint  are  to  be  taken  as 
admitted,  as  well  as  what  can  by  reason- 
able intendment  be  implied  therefrom. 
Phenix  Nat.  Bank  v.  A.  B.  Cleveland 
Co.  (Supreme  Ct.),  34  N.  Y.  St.  Rep. 
498,  II  N.  Y.  Supp.  873;  Marie  v. 
Garrison,  83  N.  Y.  14;  Milliken  v. 
Western  Union  Tel.  Co.,  no  N.  Y. 
403;  Hyde  v.  Moflfat,  16  Vt.  271. 

2.  Van  Doren  v.  Tjader,  i  Nev.  380. 
Where  a  petition  demurred   to    is 

afterwards  amended,  the  demurrer 
admits  nothing  but  what  was  in  the 
original  petition.  Bryan  v.  Knight,  i 
Tex.  180. 


8.  Wheeler  v.  San  Francisco,  etc., 
R.  Co.,  31  Cal.  46. 

4.  Griffin  v.  Augusta,  etc.,  R.  Co., 
72  Ga.  423.  A  demurrer  only  admits 
those  allegations  which  the  law  ad- 
judges to  be  true.  Freeman  v,  Frank, 
10  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  370. 

5.  State  V.  Hamlin,  47  Conn.  116. 

6.  State  V.  Everett,  52  Mo.  89. 

7.  Scoville  V,  Seeley,  14  Conn.  238; 
Pease  v.  Phelps,  10  Conn.  68 ;  Gray  v. 
Finch,  23  Conn.  512;  Havens  v, 
Hartford,  etc.,  R.  Co.,  28  Conn.  90; 
State's  Attorney  v,  Branford,  59 
Conn.  402 ;  Chambers  v.  Miller,  9  Tex. 
236;  State  V,  Buchanan,  Wright  (Ohio) 
233. 

8.  Auld  V.  Hepburn,  i  Cranch  (C. 
C.)  122,  166;  Pease  v.  Phelps,  10 
Conn.  62;  State's  Attorney  v.  Bran- 
ford,  59  Conn.  411. 

If  a  demurrer  is  overruled  and  de- 
murrant answers  over,  the  admission 
cannot  be  pleaded  as  evidence  against 
him.    Crogan  v,  Schiele,  53  Conn.  208. 

**  It  cannot  be  conceded  that,  by  de- 
murring to  a  bad  plea,  the  plaintiff 
admitted  the  facts  therein  stated  as  in- 
dependent facts  to  be  used  in  the  trial 
of  the  other  issues,  in  this  or  any 
other  action.*'  Stinson  v,  Gardiner, 
33  Me.  100. 


338 


Volume  VI. 


Hearing. 


DEMURRERS. 


Haaring. 


Thus  a  demurrer  to  a  plea,  filed  without  leave  of  court  when  such 
leave  is  necessary,  is  a  waiver  of  that  objection,*  or  of  the  objec- 
tion that  it  is  filed  out  of  time,*  and  a  demurrer  to  a  complaint 
raising  no  objection  on  account  of  a  defect  of  parties  is  a  waiver 
of  such  objection  ,*  as  well  as  the  question  of  the  validity  of  the 
summons  or  process.* 

ax  Heabihg — (See  also  XXII.  Demurrer,  How  Waived). 
— A  demurrer  should  be  heard  before  the  cause  is  tried  on  the 
facts.^  And  it  has  been  held  to  be  the  proper  practice,  when 
there  are  demurrers  of  several  defendants  pending,  to  bring  them 
all  for  hearing  at  the  same  time.*  A  party  does  not  waive  his 
objections  by  failure  to  attend  and  argue  his  demurrer,''  or  by 


1.  Hargis  r.  Ajres,  8  Yerg.  (Tenn.) 
467;  Gayle  v.  Randle,  4  Port.  (Ala.) 
232;  Pollard  V.  Stanton,  5  Ala.  451; 
Auditor  v.  Woodruff,  2  Ark.  73; 
Proctor  V.  Stone,  i  Allen  (Mass.)  193; 
Washington  v.  Eames,  6  Allen  (Mass.) 
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2.  Callison  v.  Lemons,  2  Port.  (Ala.) 
145 ;  Powers  v.  Bryant,  7  Port.  (Ala.) 
9;  Bobe  V.  Frowner,  18  Ala.  89;  Cobb 
V.  Miller,  9  Ala.  500;  M'Cutchen  v. 
M'Cutchen,  8  Port.  (Ala.)  151. 

8.  Loomis  v.  Tifft,  16  Barb.  (N.  Y.) 
541.  See  swpra^  VIII.  Specifying 
Grounds  of  Demurrer. 

4.  Evans  v.  lies,  7  Ohio  St.  233; 
Klonne  v.  Bradstreet,  2  Handj  (Ohio) 
74;  Turpin  v.  Scott,  5  Litt.  (Ky.)  6; 
Protection  L.  Ins.  Co.  v.  Palmer,  81 
111.88;  People  v.  Mount  Morris,  137 
111.576;  Hust  v.  Conn,  12  Ind.  257; 
Fond  du  Lac  v.  Bonesteel,  22  Wis.  251 ; 
Waterhouse  v.  Freeman,  13  Wis.  339; 
Iowa  Min.  Co.  v.  Bonanza  Min.  Co., 
16  Nev.  64. 

5.  Nelson  v,  McLaurin,  14  Fla.  45; 
McKinnon  v.  McCollum,  6  Fla.  376 ; 
Nye  V.  Spencer,  41  Me.  272;  Nye  v. 
Wright,  3  111.  222 ;  Muldrow  v.  M'Cle- 
land,  I  Litt.  (Ky.)  i ;  Erwin  v.  Austin, 
I  Tex.  App.  Civ.  Cas.,  §  1037 ;  Brooks  v. 
Douglass,  32  Cal.  208 ;  State  v,  Cowles, 
5  Ohio  St.  87;  Weir  v.  Pennington,  11 
Ark.  745;  (Greenfield  r*.  Carlton,  30 
Ark.  547. 

Demurrer  Filed  with  Answer. — 
Though  the  demurrer  may  be  em- 
bodied in  the  answer,  it  must  be  taken 
up  and  considered  separately  before 
the  cause  is  called  for  trial  on  the  issue 
of  fact.  Greenfield  v,  Carlton,  30 
Ark.  547. 

Demurrer  to  One  of  -Seyerftl  Pleas. — 
Where  several  pleas  are  filed  and  one 
is  demurred  to,  the  demurrer  should  be 


disposed  of  before  trial  on  issues  to  the 
others.  Weir  v.  Pennington,  11  Ark. 
745 ;  Ellis  V.  Loumier,  i  Mo.  260. 

After  Jury  Impaneled. — And  it  is  an 
irregularity  to  take  up  a  demurrer  after 
impaneling  a  jury ;  but  this  irregular- 
ity does  not  affect  the  judgment  on  the 
demurrer.  Swenson  v.  Walker,  3 
Tex.  93. 

BeidioatloA  and  Demnrrer. — When 
there  is  both  a  demurrer  and  a  replica- 
tion to  a  plea,  it  is  a  matter  of  discre- 
tion with  the  court,  as  to  which  issue 
shall  be  disposed  of  first.  Assuming 
that  such  discretion  can  ever  be  con- 
trolled, it  cannot  be  done  where  there 
is  no  showing  of  an  abuse  of  the  dis- 
cretion. Myrick  v.  Merritt,  22  Fla. 
335 ;  Wade  v.  Doyle,  18  Fla.  630. 

In.  Pennsylvania,  it  was  held  that  the 
court  properly  exercised  its  discretion 
in  postponing  the  determination  of 
the  issues  in  law  until  the  issues  in 
fact  were  found  by  the  jury,  such  a 
course  tending  to  promote  accuracy  in 
pleading,  and  to  prevent  frivolous  de- 
murrers. It  is  also  the  means  of  saving 
time,  because  the  finding  of  any  one  of 
the  issues  in  fact  for  the  defendant 
disposes  of  the  whole  case.  Marseilles 
V.  Kenton,  17  Pa.  St.  248.  See  also 
Crucknell  v.  Trueman,  9  M.  &  W. 
684;  Roberts  v,  Taylor,  7  M.  &  G.  659, 
49  E.  C.  L.  659;  Burdett  v.  Colman, 
13  East  27. 

Olidectlon  Eqnivalent  to  Demurrer. — 
It  is  better  practice  to  consider  an  ob- 
jection to  the  jurisdiction  of  the  court 
before  a  hearing  on  the  merits,  even  if 
it  is  not  taken  by  a  formal  demurrer. 
Piscataqua  Bridge  v.  New  Hampshire 
Bridge,  7  N.  H.  55. 

6.  George  v.  Grant,  56  How.  Pr. 
(N.  Y.  Supreme  Ct.)  244. 

7.  Hall  V.  Williams,  13  Minn.  260. 
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submitting  the  same  without  argument. 

Ordor  on  Bookoi. — ^A  case  may  be  heard  on  demurrer  out  of  the 
order  in  which  it  stands  on  the  trial  docket.^ 

Hotloo  of  Hearing. — When  notice  of  intention  to  submit  the  de- 
murrer is  necessary,  it  will  be  presumed  to  have  been  given,  un- 
less the  record  shows  affirmatively  to  the  contrary.* 

Xn.  Statute  of  Liiiitatiohs. — As  to  raising  the  objection  of 
the  statute  of  limitations  by  demurrer,  see  article  LIMITATIONS, 
Statute  of. 

XTTT.  Ahothbb  Aotioh  PsHDnre. — As  to  raising  this  objection 
by  demurrer,  see  article  Another  Suit  Pending,  vol.  i,  p.  750. 

XIV.  KlSJOnrDSB  OfCavibb^ — etnoraUj. — In  nearly  all  jurisdic* 
tions  a  demurrer  for  misjoinder  of  causes  of  action  will  lie  to  a 
declaration, .  complaint,  or  petition,  when  it  appears  on  the  face 
thereof  that  two  or  more  causes  of  action  have  been  improperly 
united.*     And  it  makes  no  difference  whether  the  causes  of  ac- 


1.  Under  section  307  of  the  Ohio 
Code,  cases  on  demurrer  maj,  in  the 
discretion  of  the  court,  be  heard  out 
of  the  order  in  which  they  stand  on 
the  trial  docket.  Smith  v.  Pittsburg 
Exch.  Bank,  26  Ohio  St.  150;  Richards 
V,     Travelers'     Ins.      Co.,     80     Cal. 

When  a  demurrer  is  dropped  from 
the  calendar  for  want  of  prosecution, 
and  trial  had  on  the  merits,  the  de- 
murrer is  unavailable.  Livesley  v, 
O'Brien,  3  Wash.  546. 

a.  Rich  V,  Hathaway,  18  111.  J49. 

When  a  cause  is  regularly  called  for 
trial,  a  demurrer  pending  may  be 
heard  and  disposed  of  without  notice, 
a  rule  requiring  one  day's  notice  being 
construed  as  applying  to  the  argument 
of  a  demurrer  in  advance  of  the  calling 
of  the  cause  for  trial.  Mix  v.  Chand- 
ler, 44  111.  174. 

8.  As  to  joinder  of  causes  of  action 
both  at  common  law  and  under  the 
code,  see  article  Actions,  vol.  i,  pp. 
163,  180. 

4.  Alabama, — }efford  v.  Ringgold, 
6Ala.544;  Sheppard  v,  Fumiss,  19  Ala. 
760;  Godbold  V.  Roberts,  20  Ala.  354; 
Copeland  v.  Flowers,  ai  Ala.  472; 
Wilkinson  v.  Moseley,  30  Ala.  562; 
Kent  V.  Long,  8  Ala.  44;  Ragsdale  v, 
Bowles,  16  Ala.  62 ;  Kennedy  v.  Stall- 
worth,  x8  Ala.  263. 

California. — Lawrence  v.  Montgom- 
ery, 37  Cal.  183;  Hibemia  Sav.,  etc., 
Soc.  V.  Ordway,  38  Cal.  679;  McClory 
V,  McClory,  38  Cal.  575;  Gray  v, 
Dougherty,  25  Cal.  277;  Cox  v. 
Western    Pac.    R.  Co.,  47  Cal.  87; 
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Haverstick  v.   Trudel,   51    Cal.   431; 
Dias  V.  Phillips,  59  Cal.  293;  Gates  v, 
Kieff,  7  Cal.  124. 
Illinois, — Dalson  z\  Bradberry,   co 

111.  83. 

Indiana. — Burrows  v.  Holderman, 
31  Ind.  412 ;  Fritz  v.  Fritz,  23  Ind.  388; 
Bodley  r.  Roop,  6  Blackf.  (Ind.)  158. 

Minnesota. — Sanders  v.  Classon,  13 
Minn.  379;  Hawley  v.  Wilkinson,  18 
Minn.  525. 

Missouri. — Ashby  v.  Winston,  26 
Mo.  210. 

Neiv  yersey.  —  American  Linen 
Thread  Co.  v.  Sheldon,  31  N.  J.  L.  420. 

Netv  Torh. — Blossom  v.  Barrett,  37 
N.  Y.  434;  Stannard  v.  Mattice,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  4; 
Clark  V.  Coles,  50  How.  Pr.  (N.  Y. 
Supreme  Ct.)  178;  Earle  v.  Scott,  50 
How.  Pr.  (N.  Y.  Supreme  Ct.)  506; 
Getty  r.  Hudson  River  R.  Co.,  8  How. 
Pr.  (N.  Y.  Supreme  Ct.)  177;  Mc- 
Donald V.  Kountze,  58  How.  Pr.  (N. 
Y.  Supreme  Ct.)  152;  Smith  v.  Geort- 
ner,  40  How.  Pr.  (N.  Y.  Supreme  Ct) 
185;  McKenzie  v.  Hatton,9Misc.  Rep. 
(N.  Y.  C.  PI.)  16;  Nichols  V.  T>t^^, 
94  N.  Y.  22;  Kelly  v.  Newman,  62 
How.  Pr.  (N.  Y.C.  PI.)  156;  Gardner 
t;.  Ogden,  22  N.  Y.  327;  Malone  v. 
SUlwell,  15  Abb.  Pr.  (N. . Y.  C.  PI.) 
421;  Wells  v.  Tewett,  11  How.  Pr.  (N. 
Y.  Supreme  (Jt.)  242;  Hart  v.  Metro- 
politan El.  R.  Co.  (C.  PI.),  27  N. 
Y.  St.  Rep.  813;  Harris  v.  Eldridge, 
5  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
278;  Adams  v.  Stevens,  7  Misc.  Rep. 
(N.  Y.  C.  PI.)  468;  Goldberg  V.  Utlcy, 
60  N.   Y.  427;  Wiles  V,  Suydam,64 
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tion  improperly  united  are  stated  in  separate  counts  or  paragraphs, 
or  are  mingled  in  one  count  or  paragraph.* 

If,  however,  causes  of  action  which  may  be  properly  united  are 
improperly  mingled  in  one  count  or  paragraph,  the  remedy  for 
such  defect  is  not  by  demurrer  but  by  a  motion  to  make  more 
definite  and  certain.* 


N.  Y.  173;  Zorn  v,  Zorn,  38  Hun  (N. 
Y.)  67 ;  Lee  Bank  v.  Kitching,  7  Bosw. 
(N.  Y.)  664;  Strauss  v.  Parker,  9  How. 
Pr.  (N.  Y.  Supreme  Ct.)  312 ;  Baggott 
V.  Boulger,  2  Duer  (N.  Y.)  160;  Red- 
mond V,  Dana,  3  Bosw.  (N.  Y.)  615; 
Wright  V.  Storrs,6  Bosw.  (N.  Y.)  600; 
Colegrove  v.  New  York,  etc.,  R.  Co., 
6  Duer  (N.  Y.)  382;  Waller  v,  Ras- 
kan,  12  How.  Pr.  (N.  Y.  Supreme  Ct.) 
28;  Chipman  v.  Palmer,  77  N.  Y.  51 ; 
Jackson  v.  Brookins,  5  Hun  (N.  Y.) 
530;  Malone  v.  Stilwell,  15  Abb.  Pr. 
(N.  Y.  C.  PI.)  421 ;  Van  Steenburgh 
T'.  Tobias,  17  Wend.  (N.  Y.)  56; 
Smith  V.  Orser,  43  Barb.  (N.  Y.)  187; 
Van  Namee  v,  Peoble,  9  How.  Pr.  (N. 
Y.  Supreme  Ct.)  198;  Cooper  v.  Bis- 
sell,  16  Johns.  (N.  Y.)  146. 

Nortk  Carolina. ^Street  v.  Tuck,  84 
N.  Car.  605 ;  North  Carolina  Land  Co. 
V.  Beattv,  69  N.  Car.  329;  Bums  v. 
Ashworth,  72  N.  Car.  496;  Cowlfes  v. 
Hardin,  79  N.  Car.  579;  Bums  v. 
Williams,  88  N.  Car.  159. 

OJkio. —Bmtton  v.  Smith,  2  W.  L. 
M.  (Ohio)  497. 

SoufA  Carolina. — Field  v.  Hurst,  9 
S.  Car.  277. 

Washin£rion. — Penter  v.  Staight,  i 
Wash.  365. 

West  Virginia. — Wheeling  v.  Trow- 
bridge, 5  W.  Va.  354. 

Wisconsin. — Newcomb  v.  Horton, 
18  Wis.  566;  Barnes  v.  Beloit,  19  Wis. 
93;  Hackett  v.  Carter,  38  Wis.  394; 
Greene  v.  Nunnemacher,  36  Wis.  50 ; 
Streeter  v.  Chicago,  etc.,  R.  Co.,  40 
Wis.  294;  Turner  v.  Duchman,  23 Wis. 
^00;  Cary  v,  Wheeler,  14  Wis.  281; 
)e9up  V.  City  Bank,  14  Wis.  331 ;  Stil- 
well V.  Kellogg,  i^  Wis.  461 ;  Mead 
V.  Bagnall,  15  Wis.  156;  Faesi  v. 
Goetz,  15  Wis.  231 ;  Jones  v,  Hughes, 
16  Wis.  683 ;  Baird  v.  McConkey,  20 
Wis.  297;  Merchants'  Nat.  Bank  v, 
Raymond,  27  Wis.  567. 

In  KentaCky,  it  is  held  that  where 
there  is  a  misjoinder  of  causes  of  ac- 
tion in  the  petition,  the  court,  on 
motion  made  before  defense,  should 
compel  the  plaintiff  to  elect  which  he 
will  prosecute,  and  strike  out  those  im- 


properly joined.  Caldwell  v,  Cald- 
well, 2  Bush  (Ky.)  452. 

\i  no  such  motion  is  made,  the  ob- 
jection to  the  misjoinder  is  deemed  to 
be  waived.  Civ.  Code  of  Ky.,  J  J  113, 
114;  McKee  v.  Pope,  18  B.  Mon. 
(Ky.)  5<5;  Wilson  v,  Thompson,  i 
Mete.  (Ky.)  127;  Ransdall  v.  Shrop- 
shire, 4  Aletc.  (Ky.)  328;  Caldwell  v, 
Caldwell,  2  Bush  (Ky.)  4^2. 

In  Iowa,  it  has  been  hela  that,  under 
Rev.  Code  Iowa  i860,  J  2846,  the  court 
may,  on  motion  of  the  defendant,  at 
any  time  before  defense,  strike  out 
of  the  petition  any  cause  or  causes  of 
action  improperly  joined  with  others. 
Grant  v.  McCJarty,  38  Iowa  468. 

Another  section  of  the  same  code 
provides  that  unless  so  made,  all  ob- 
jections on  the  ground  of  misjoinder 
of  causes  of  action  shall  be  deemed  to 
be  waived.  Grant  v.  McCarty,  38  Iowa 
468;  Knott  r.  Tincher,  39  Iowa  628; 
Flynn  v,  Des  Moines,  etc.,  R.  Co.,  63 
Iowa  490. 

1.  Wiles  f.  Suydam,  64  N.  Y.  173; 
Goldberg  v.  Utley,  60  N.  Y.  427; 
Harris  v.  Eldridge,  5  Abb.  N.  (Jas. 
(N.  Y.  Supreme  Ct.)  278;  Jamison  v. 
Copher,  35  Mo.  483 ;  Kelly  v.  New- 
man, 62  How.  Pr.  (N.  Y.  C.  PI.)  156; 
Lamming  v.  Galusha,  135  N.  Y.  239; 
Leidersdorf  v.  Second  Ward  Sav. 
Bank,  50  Wis.  -^06 ;  Anderson  v.  Scan- 
dia  Bank,  53  Minn.  191 ;  MulhoUand  v. 
Rapp,  50  Mo.  42;  Ederlin  v.  Judge, 
36  Mo.  350;  Young  V.  Coleman,  43 
Mo.  179. 

**  It  would  seem,  therefore,  that  the 
complaint  does  contain  separate  and 
distinct  causes  of  action,  upon  either 
one  of  which  the  plaintiff  might  re- 
cover as  against  some  of  the  defend- 
ants, and  it  follows  that  a  demurrer 
may  be  interposed  to  each  of  these 
causes  of  action,  although  they  are 
both  stated  in  one  count."  Market, 
etc.,  Nat.  Bank  v.  Jones,  7  Misc.  Rep. 
(N.  Y.  Supreme  Ct.)  ^07. 

2.  Indiana. — Hendry  v.  Hendry,  32  ^ 
Ind.  349. 

Kansas. — Ellsworth  v.  Rossiter,  , 
Kan.  237. 


341 


Volume  VI. 


Xiijoiiider  of  CaviM. 


DEMURRERS. 


MiijoiBdMr  of  OaiifM. 


Although  most  of  the  statutes  making  misjoinder  of  causes  of 
action  a  special  ground  of  demurrer  provide  that  objection  may 
be  taken  by  answer,  where  such  defect  does  not  appear  on  the 
face  of  the  pleading,  this  virtually  necessitates  the  taking  of  ob- 
jection for  misjoinder  of  causes,  by  demurrer,  since  the  misjoinder 
will  always  appear  on  the  face  of  the  pleading.* 

Most  go  to  Whole  Plotding . — In  order  that  a  demurrer  may  reach  the 
misjoinder  of  causes  of  action,  it  must  be  to  the  whole  declara- 
tion, complaint,  or  petition,*  and  not  merely  to  the  defective 
count  or  breach.^ 

Two  or  Hon  Good  Ommo  of  AoOon  IfBBmary. — And  a  demurrer  cannot 
be  sustained  for  misjoinder,  unless  the  pleading  contains  two  or 
more  good  causes  of  action.* 


Missouri, — MulhoUand  v.  Rapp,  50 
Mo.  42 ;  House  v.  Lowell,  45  Mo.  381 ; 
Pickering  v,  Mississippi  Valley  Nat. 
Tel.  Co.,  ^7  Mo.  457;  State  v.  Titt- 
mann,  103  Mo.  553. 

New  Tork, — Wood  v.  Anthony, 
9  How.  Pr.  (N.  Y.  Supreme  Ct.)  78; 
Bass  V,  Comstock,  38  N.  Y.  21 ;  Dor- 
man  V,  Kellam,  14  How.  Pr.  (N.  Y. 
Supreme  Ct.)  184;  Cheney  v.  Fisk,  22 
How.  Pr.  (N.  Y.  Supreme  Ct.)  236; 
Freer  t/.  Denton,  61  N.  Y.  402;  Waller 
V,  Raskan,  12  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  28. 

Wisconsin. — Sentinel  Co.  r.  Thom- 
son, 38  Wis.  489;  Riemer  v.  Johnke, 
37  Wis.  258;  Akerly  v,  Vilas,  25  Wis. 
703;  Clark  t/.  Langworthy,  12  Wis.  442. 

Contra. — In  California j  it  is  held 
that  a  demurrer  will  lie  for  this  defect. 
Buckingham  v.  Waters,  14  Cal.  146; 
White  V,  Cox,  46  Cal.  109;  Nevada 
County,  etc..  Canal  Co.  v,  Kidd,  43 
Cal.  180;  Watson  v.  San  Francisco, 
etc.,  R.  Co.,  41  Cal.  17. 

It  was  also  held  in  certain  New  Tork 
cases,  since  overruled,  that  a  demurrer 
would  reach  this  defect.  Getty  t'. 
Hudson  River  R.  Co.,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  177;  Van  Namee  v, 
Peoble,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  198;  Durkee  v.  Saratoga,  etc.,  R. 
Co.,  4  How.  Pr.  (N.  Y.  Supreme  Ct.) 
226;  Pike  V,  Van  Wormer,5  How.  Pr. 
(N.  Y.  Supreme  Ct.)  171 ;  Acome  v, 
American  Mineral  Co.,  11  How.  Pr. 
(N.  Y.  Supreme  Ct.)  24. 

It  was  formerly  the  rule  in  Missouri 
not  only  that  a  demurrer  would  lie, 
but  also  a  motion  in  arrest  of  judg- 
ment after  verdict.  Hoagland  v,  Han- 
nibal, etc.,  R.  Co.,  39  Mo.  451 ;  Farm- 
ers* Bank  v.  Bayliss,  41  Mo.  274; 
McCoy  T'.  Yager,  34  Mo.  134;   Clark 


V.  Hannibal,  etc.,  R.  Co.,  36  Mo.  202. 
These  cases  were,  however,  expressly 
overruled  by  Bliss,  J.,  in  House  v, 
Lowell,  45  Mo.  381.  See  also  Picker- 
ing V,  Mississippi  Valley  Nat.  Tel. 
Co.,  47  Mo.  457. 

1.  Pomeroy's  Code  Remedies,  ^  443. 

a.  I  Chitty*s  Pldgs.  228;  Bougher 
r.  Scobey,  16  Ind.  151 ;  Fletcher  t*. 
Piatt,  7  Blackf.  (Ind.)  522;  Ferriss  v. 
North  American  F.  Ins.  Co.,  i  Hill 
(N.  Y.)  71;  Smith  v,  Merwin,  15 
Wend.  (N.  Y.)  185;  Hannahs  r.  Ham- 
mond, 28  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  317;  Fernald  v.  Garvin, 
55  Me.  414. 

8.  I  Chitty's  Pldgs.  228;  Ferriss  v. 
North  American  F.  Ins.  Co.,  i  Hill 
(N.  Y.)  71;  Kingdon  v.  Nottle,  i  M. 
&  S.  355. 

Demurrer  to  Ck>unta  In  Case  and  Tree- 
paM. — If  counts  in  case  and  trespass 
be  joined,  and  the  defendant  demurs 
to  one  coimt  only,  the  demurrer  must 
be  overruled.  The  misjoinder  can  be 
reached  only  by  demurrer  to  the 
whole  declaration.  Ragsdale  xu  Bowles, 
16  Ala.  62. 

Joinder  of  Demurrer  to  Whole  Declara- 
tion with  Demurrer  to  Part. — A  de- 
murrer, however,  to  a  complaint  for 
misjoinder  of  causes  of  action,  while 
properly  directed  to  the  whole  com- 
plaint, may  be  united  with  a  demurrer 
to  a  part  only  of  the  causes  of  action 
on  the  ground  of  insufficient  state- 
ment. Hannahs  r.  Hammond  (Su- 
preme Ct.),  19  N.  Y.  Supp.  883. 

4.  Lee  v.  Simpson,  29  Wis.  333; 
Truesdell  v,  Rhodes,  26  Wis.  215; 
Jenkins  t;.  Thomason,  32  S.  Car.  254; 
Willard  v.  Reas,  26  Wis.  540;  Bassett 
T'.  Warner,  23  Wis.  673 ;  Patten  Paper 
Co.  V.   Kaukauna  Water-Power  Co., 
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of  Svuulaing  Demvmr. — In  several  states  the  sustaining  of  a 
demurrer  for  misjoinder  of  causes  of  action  is  not  fatal  to  the  ac- 
tion, but  the  court  may,  at  its  discretion,  order  the  action  to  be 
divided  into  as  many  different  actions  as  may  be  necessary  to 
properly  determine  the  different  causes  of  action  improperly 
joined.^ 

XT.  Waht  of  SumciEVT  7aots~>1.  Declaration  or  Complaint.— 
If  a  declaration,  complaint  or  petition  does  not  state  facts  suffi- 
cient  to  constitute  a  cause  of  action,  the  defendant  may  demur 
upon  that  ground.*    This  is  one  of  the  most  common  causes  of 


70  Wis.  659;  Cox  V.  Western  Pac.  R. 
Co.,  47  Cal.  87;  Times  Pub.  Co.  v. 
Everett,  9  Wash.  518;  Smith  v.  Rath- 
bun,  22  Hun  (N.  Y.)i5o;  Sullivan  v. 
New  York,  etc.,  R.  Co.,  i  Civ.  Pro. 
Rep.  (U.  S.  Circuit  Ct.)  285. 

Where  the  facts  pleaded  would  not 
constitute  a  **  cause  of  action,"  the 
same  facts  should  not  be  held  to  con- 
stitute a  second  "  cause  of  action  "im- 
properly joined,  for  which  a  demur- 
rer would  lie.  The  remedy  is  by 
motion  to  strike  out  the  irrelevant 
matter.  Sullivan  v.  New  York,  etc.,  R. 
Co.,  I  Civ.  Pro.  Rep.  (U.  S.  Circuit 
Ct.)  285. 

*•  The  first  count  being  demurrable 
because  it  states  no  cause  of  action,  it 
follows  that  there  is  no  misjoinder  of 
causes  of  action,  and  consequently  that 
the  demurrer  on  the  latter  ground 
cannot  be  sustained.  It  is  only  where 
the  inconsistent  counts  each  state  a 
good  cause  of  action  that  the  demurrer 
for  misjoinder  or  multifariousness  will 
hold."     Lee  v.  Simpson.  29  Wis.  337. 

Inconilsteiit  Qroimds. — A  demurrer 
upon  the  ground  that  the  facts  stated 
are  insufficient  to  constitute  a  cause  of 
action,  and  upon  the  ground  that 
there  is  a  misjoinder  of  causes  of 
action,  is  inconsistent,  since,  if  no 
cause  of  action  is  stated,  there  can  be 
no  misjoinder  of  causes.  Berford  v. 
Barnes,  45  Hun  (N.  Y.)  253;  Sullivan 
u.  New  York,  etc.,  R.  Co.,  i  Civ.  Pro. 
Rep   (U.  S.  Circuit  Ct.)  285. 

1.  Kansas. — Woodman  v.  Davis,  32 
Kan.  344;  Code  Kan.,  ^  92. 

Nebraska. — When  there  is  a  misjoin- 
der of  causes  of  action  the  plaintiff 
should  be  required  either  to  elect  upon 
which  cause  of  action  he  will  proceed, 
or  file  a  separate  petition  for  each  cause 
of  action.  When  such  petitions  are 
filed  an  action  should  be  docketed  for 
each  petition.  Alexander  v.  Thacker, 
30  Neb.  614;  Code  Neb.,  §  97. 
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New  Tork. — Robinson  v.  }udd,  9 
How.  Pr.  (N.  Y.  Supreme  Ct.)  383; 
N.  Y.  Code  (1852),  ^  172. 

North  Carolina. — Street  v.  Tuck,  84 
N.  Car.  605;  Finch  v.  Baskerville,  85 
N.  Car.  205;  Hodges  v.  Wilmington, 
etc.,  R.  Co.,  105  N.  Car.  170;  Ashe  v. 
Gray,  90  N.  Car.  137 ;  Code  N.  Car.,  ^ 
131.  Where  a  complaint  contains  a 
cause  of  action  of  which  the  court  has 
not,  and  others  of  which  it  has,  juris- 
diction, the  court  will  disregard  the 
former  and  proceed  to  try  the  latter. 
Ashe  V.  Gray,  90  N.  Car.  137. 

South  Carolina. — Field  v.  Hurst,  9 
S. Car.  277;  Codes. Car. (1882),  J  193. 

Wisconsin. — Code  Wis.,  c.  125,  ^  36. 

In  Florida,  this  is  also  the  rule.  Jef- 
ferson County  V.  Hawkins,  23  Fla.  227 ; 
Rev.  Stat.  Fla.  (1892),  ^  1004. 

In  Indiana,  this  does  not  seem  to  be 
left  to  the  court's  discretion  as  in  the 
states  mentioned,  but  it  is  provided 
that  **  where  a  demurrer  is  sustained 
on  the  ground  of  several  causes  of 
action  being  improperly  joined  in  the 
same  complaint,  the  court  shall  order 
the  misjoinder  to  be  noted  on  the 
order  book,  and  cause  as  many  sep- 
arate actions  to  be  docketed  between 
the  parties  as  there  are  causes  decided 
by  the  court  to  be  improperly  joined, 
and  each  shall  stand  as  a  separate 
action."     Code  Civ.  Pro.  Ind.  (1881), 

Nor  will  a  judgment  be  reversed  in 
this  state  for  error  in  ruling  upon 
demurrer  for  misjoinder.  Rennick  t. 
Chandler,  59  Ind.  354  ;  Coan  f. 
Grimes,  63  Ind.  21 ;  Lane  v.  State,  27 
Ind.  108. 

2.  Alabama. — Emanuel  r.  Ketchum, 
21  Ala.  257;  Martin  v.  Woodall,  i 
Stew.  &  P.  (Ala.)  244;  Robinson  v. 
Drummond,  24  Ala.  174;  Erwin  r. 
Erwin,  25  Ala.  236;  Adams  v.  Adams, 
26  Ala.^  272;  Morrison  v.  Spears,  8 
Ala.  93.* 
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demurrer,  and  the  specific  application  of  this  rule  to  the  various 
kinds  of  actions,  and  to  actions  related  to  particular  subject 
matters,  will  be  found  treated  of  in  all  those  articles  throughout 
this  work  wherein  the  requisites  of  declarations  and  complaints  in 
particular  connections  are  considered. 


Arkansas. — Wade  xk  Bridges,  24 
Ark.  569;  Wilson  v.  Shannon,  6  Ark. 
196;  Alexander  v,  Foster,  i6  Ark. 
660 ;  Goodwin  v.  Robinson,  30  Ark.536. 

California, — Gilmore  v.  Lycoming 
F.  Ins.  Co.,  55  Cal.  123. 

Connecticut.  —  Lee  v.  Barkhamp- 
sted,  46  Conn.  215 ;  Bakewell  v.  Dal- 
ton,  5  Day  (Conn.)  489. 

(re<?r^a.— Georgia  Pac.  R.  Co.  v. 
Richardson,  80  Ga.  727. 

Illinois. — Matthews  v.  Storms,  72 
111.  316;  Illinois  F.  Ins.  Co.  v.  Stanton, 

57  in.  354- 

Indiana. — Lewis  v,  Edwards,  44 
Ind.  333;  Debolt  v.  Carter,  31  Ind. 
355  5  Goodnight  v,  Goar,  30  Ind.  418 ; 
Neal  V.  State,  49  Ind.  51 ;  Reynolds  v. 
State,  61  Ind.  392 ;  Wright  v.  Jordan, 
71  Ind.  I ;  Galvin  v.  Woollen,  66  Ind. 

Iowa. — Chicago,  etc.,  R.  Co.  v. 
Burlington,  etc.,  Elevator  Co.,  73  Iowa 
629;  Childs  V.  Griswold,  15  Iowa  438; 
Clark  V.  Cress,  20  Iowa  50 ;  Martin  v. 
Dobbins,  32  Iowa  594;  Merchants* 
Nat.  Bank  v.  Montgomery,  32  Iowa 
602;  Rhoadabeck  v.  Blair  Town  Lot, 
etc.,  Co.,  62  Iowa  368;  Walker  v, 
Pumphrey,  82  Iowa  487. 

Kansas. — Bradley  v.  Parkhurst,  20 
Kan.  A62;  Leavenworth,  etc.,  R.  Co. 
V,  Wilkins,  45  Kan.  674. 

Kentucky. — Quisenberry  v,  Artis,  i 
Duv.  (Ky.)  30. 

Louisiana. — Levy  v.  Roos,  32  La. 
Ann.  1029. 

Massackusetts. — Batchelder  v.Batch- 
elder,  2  Allen  (Mass.)  105;  Beatty  v. 
Randall,  5  Allen  (Mass.)  441 ;  Thom- 
son V.  0*Sullivan,  6  Allen  (Mass.)  303; 
Witt  V.  Potter,  125  Mass.  360;  Dickie 
V.  Boston,  etc.,  R.  Co.,  131  Mass.  516; 
Winslow  V.  Plimpton,  134  Mass.  44; 
Osboni  V.  Osborn,  114  Mass.  515. 

Missouri, — Chase  v.  Alexander,  6 
Mo.  App.  505;  Graves  v.  Pierce,  53 
Mo.  423 ;  Howell  t/.Stewart,  54M0.400. 

Montana. — Hope  Min.  Co.f.  Brown, 

7  Mont.  550;  Mattingly  v.  Lewisohn, 

8  Mont.   259;   Milligan  v.  Savery,  6 
Mont.  129;  Ducie  v.  Ford,  8  Mont.  233. 

Nebraska. — Peters  v.  Dunnells,  5 
Neb.  460;  Hurley  v.  Cox,  9  Neb.  230; 


Aultman,  etc.,  Co.  v.  Cole,  16  Neb.  4; 
Merriam  v.  Miller,  22  Neb.  218;  State 
V.  Chicago,  etc.,  R.  Co.,  19  Neb. 
476. 

Nevada. — Gerrens  v.  Huhn,  etc.. 
Silver  Min.  Co.,  10  Nev.  137. 

New  Tork. — Johnson  v.  Wetmore, 
12  Barb.  (N.  Y.)  433;  Haire  v.  Baker, 

5  N.  Y.  357;  Paine  v.  Smith,  2  Duer 
rN.  Y.)  298;  Hyde  v.  Conrad,  5  How. 
Pr.  (N.  Y.  Supreme  Ct.)  112,  3  Code 
Rep.  (N.  Y.)  162;  Anibal  v.  Hunter, 

6  How.  Pr.  (N.  Y.  Supreme  Ct.)  255; 
DeWitt  V.  Swift,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  280,  6  N.  Y.  Leg.  Obs. 
314;  Durkeet'.  Saratoga,  etc.,  R.Co.,4 
How.  Pr.  (N.  Y.  Supreme  Ct.)  226; 
Noxon  V.  Bentley,  7  How.  Pr.  (N.  Y. 
Supreme  Ct.)  316;  overruling  fyX^iiiij 
V.  Hitchins,4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  98;  Purdy  f.  Carpenter,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  361 ;  Fry  v. 
Bennett,  5  Sandf.  (N.  Y.)  54;  Graham 
V.  Camman,  5  Duer  (N.  Y.)  697;  Car- 
penter V.  Bell,  I  Robt.  (N.  Y.)  711; 
Mills  V.  Gould,  42  N.  Y.  Super.  Ct. 
119;  Maynard  v.  Talcott,  11  Barb.  (N. 
Y.)  569;  Richards  v.  Edick,  17  Barb. 
(N.  Y.)  260;  Hatch  v.  Peet,  23  Barb. 
(N.  Y.)  575;  People  v.  New  York. 
28  Barb.  (N.  Y.)  240;  Perkins  v. 
Church,  31  Barb.  (N.  Y.)  84;  Walton 
V.  Walton,  32  Barb.  (N.  Y.)  203; 
Hotchkiss  V.  Elting,  36  Barb.  (N.  Y.)' 
38;  Richtmyer  v.  Riditmyer,  50  Barb. 
(N.  Y.)  55;  Hathaway  v.  (iiimby,  i 
Thomp.  &  C.  (N.  Y.)  386;  W'ard  v. 
Guyer,  3  Thomp.  &  C.  (N.  Y.)  58; 
Groat  V.  Phillips,  6  Thomp.  & 
C.  (N.  Y.)  42;  Porter  v.  Kings- 
bury, 5  Hun  (N.  Y.)  597;  Hook 
V.  Pratt,  8  Hun  (N.  Y.)  102;  Case 
V,  Carroll,  35  N.  Y.  385;  Lewis  v. 
Park  Bank,  42  N.  Y.  463;  Bumham 
V,  De  Bevorse,  8  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  159;  Hall  V.  Taylor,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  428; 
Spier  V.  Robinson,  9  How.  Pr.  (N.  Y. 
Supreme  Ct.)  325 ;  Sheldon  v.  Hoy,  11 
How.  Pr.  (N.  Y.  Supreme  Ct.)  11; 
Buzzard  v.  Knapp,  6  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  198;  12  How.  Pr.  (N. 
Y.  Supreme  Ct.)  504;  Myers  v.  Ma- 
chado,  14  How.  Pr.  (N.  Y.  Super.  Ct.) 
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8.  Plea  or  Aniwer. — So»  also,  the  plaintiff  may  demur  to  the 
plea  or  answer  on  the  ground  that  it  does  not  state  sufficient 
facts  to  constitute  a  defense.^ 


149;  Dunderdale  v.  Giymes,  16  How. 
Pr.  (N.  Y.  Supreme  Ct.)  195;  Walton 
r.  Walton,  20  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  347;  Walrath  v,  Handj, 
Xf  How.  Pr.  (N.  Y.  Supreme  Ct.)  353; 
Olery  v.  Brown,  51  How.  Pr.  (N.  Y. 
Supreme  Ct.)  92 ;  Meyers  v,  Trimble, 

I  Abb.  Pr.  (N.  Y.  C.  PI.)  402; 
Palmer  v.  Smedlev,  28  Barb.  (N.  Y.) 
468,  6  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
205 ;  Meyer  v,  Louisville,  7  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  7;  Anonymous, 

II  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  231 ; 

Bishop  r.  Edmiston,  16  Abb.  Pr.  (N. 

Y.   Supreme  Ct.)  466;  Carpenter  v. 

Bell,  19  Abb.  Pr.  (N.  Y.  Super.  Ct.) 

258;  Miles  r.  Titus,  2  Abb.  N.  Cas.  (N. 

Y.  Super.  Ct.)  173 ;  Code  of  Pro.,  ^  155 ; 

Eno  V.  New  York,  7  Hun  (N.  Y.)  320, 

afrmin^S^  How.Pr.  (N.Y.)382;  On- 

derdonk  v.  Onderdonk  (Ct.  App.),  37 

N.  Y.  St.  Rep.  918,  127  N.  Y.  196,  af- 

frmingr  (Supreme  Ct.)  26  N.  Y.  St. 

Rep.  966;  Newton  v.  Browne,  6  Misc. 

Rep.(N.Y.  City  Ct.)  603;  Lent  v.  New 

York,  etc.,    R.   Co.,  130  N.  Y.  510; 

Edson  V.  Girvan,  29  Hun  (N.  Y.)  422; 

Lienan    v.  Lincoln,  2  Duer    (N.  Y.) 

670;  Vanderpool  v.  Tarbox,  7  N.  Y. 

Leg.  Obs.  150;  Bristol  v.  Rensselaer, 

etc.,  R.  Co.,  9  Barb.  (N.  Y.)  158;  Pah- 

quioque  Bank  v,  Martin,  11  Abb.  Pr. 

(N.  Y.  Supreme  Ct.)  291;  Hatch  v. 

Feet,  23  Barb.  (N.  Y.)  575;  Schenke 

r.  Rowell.  7  Daly  (N.  Y.)  286,  3  Abb. 

N.  Cas.  (N.  Y.)   42;    Hall  v.  South- 

mayd,  11;  Barb.  (N.  Y.)  32;  Thompson 

r.  Gould,  16  Abb.  Pr.   N.  S.  (N.  Y. 

Supreme  Ct.)  424. 

Ohio, — Roberts  v,  Elmore,  4  Wkly. 
L.  Gaz.  (Ohio)  393;  Sutton  v.  Mc- 
Ilhany,  5  W.  L.  T.  (Ohio)  356;  Combs 
V.  Watson,  32  Ohio  St.  228;  Finch  v. 
Finch,  10  Ohio  St.  501 ;  Gill  v.  Sells, 

17  Ohio  St.  195 ;  Garver  v.  Miller,  16 
Ohio  St.  527. 

Oregon .---CWn^  v,  Cline,  3  Oregon 

355- 

Rhode  Island, — Richmond  v,  Brook- 
ings, 48  Fed.  Rep.  241. 

South  Carolina. — Chalmers  v.  Glenn, 

18  S.  Car.  469;  Bischoff  v,  Blease,  20 
S.  Car.  460;  Felder  v.  Walker,  24  S. 
Car.  596. 

Washington. — Wilkeson  Coal,  etc., 
Co.  V.  Driver,  9  Wash.  177;  Smith  v. 
Ellis,  3  Wash.  Ter.  332. 


We.tt  Virginia. — ^Dimmey  v.  Wheel- 
ing, etc.,  R.  Co.,  27  W.  Va.  32. 

Wisconsin. — McFarlane  v,  Milwau- 
kee, 51  Wis.  691 ;  Whitwam  v.  Wis- 
consin, etc.,  R.  Co.,  58  Wis.  408;  Hoth 
V,  Peters,  55  Wis.  405. 

United  S/a/e*.— McClure  v,  Oxford 
County,  94  U.  S.  429. 

1.  Alabama. — Barbour  t».  Washing- 
ton F.,  etc.,  Ins.  Co.,  60  Ala.  433; 
Mead  v.  Hughes,  15  Ala.  141. 

Connecticut. — Edwards  r.  White,  12 
Conn.  36. 

Illinois.  — CXdij  F.  &  M.  Ins.  Co.  v. 
Wusterhausen,  75  111.  285. 

Indiana.  —  State  v.  Ruhlman,  11 1 
Ind.  17;    Lewis  v.  Edwards,  44  Ind. 

333. 

Missouri. — St.  Louis  Gas  Light  Co. 
V.  St.  Louis,  II  Mo.  App.  55,  84  Mo. 
202. 

Newyersey. — Hobokenv.  Evans,  31 
N.  J.  L.  3p. 

New  lorh.  —  Nichols  v.  Tones,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  355; 
Salinger  v.  Lusk,  7  How.  Pr.  (N.  Y. 
Supreme  Ct.)  430;  Wisner  v.  Teed,  9 
How.  Pr.  (N.  Y.  Supreme  Ct.)  143. 

In  this  state  the  rule  laid  down  by 
the  later  decisions  is  that  a  demurrer 
will  not  lie  to  an  answer  which  is 
merely  defensive  asking  no  affirmative 
relief,  but  only  to  an  answer  con- 
taining new  matter.  Lund  v.  Sea- 
man's Sav.  Bank,  23  How.  Pr.  (N. 
Y.  Supreme  Ct.)  258;  Thomas  v. 
Harrop,  7  How.  Pr.  (N.  Y.  Su- 
preme <I^t.)  57;  Roosa  V,  Saugerties, 
etc..  Turnpike  Road  Co.,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  237;  Richt- 
myer  v,  Haskins,  9  How.  Pr.  (N.  Y. 
Supreme  Ct.)  481 ;  Myatt  v.  Saratoga 
County  Mut.  Ins.  Co.,  9  How.  Pr.  (N. 
Y.  Supreme  Ct.)  488;  Smith  v. 
Greenin,  2  Sandf .  (N.  Y.)  702;  Wat- 
son V,  Husson,  I  Duer  (N.  Y.)  242; 
Ketcham  v,  Zerega,  i  E.  D.  Smith  (N. 
Y.)  553;  Loomis  v,  Dorshimer,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  9; 
Simpson  v.  Loft,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  234 ;  Mead  v.  Florence, 
9  How.  Pr.  (N.  Y.  Supreme  Ct.) 
396;  Kneedlerv.  Sternbergh,  10  How. 
Pr.  (N.  Y.  Supreme  Ct.)  67;  Perkins 
V.  Famham,  10  How.  Pr.  (N.  Y. 
Supreme  Ct.)  120;  Reilay  v.  Thomas, 
II   How.   Pr.    (N.  Y.  Supreme    Ct.) 
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3.  Demurrer  the  Proper  Eemedy. — Objection  to  a  complaint  or 
answer  on  the  ground  that  it  does  not  state  sufficient  facts  can  be 
taken  only  by  demurrer  or  on  the  trial.*  It  cannot  be  taken  by- 
motion.* 

4.  Conitmotion  of  Pleadings  on  Demurrer. — On  demurrer  to  a 
complaint  as  defective,  in  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  the  complaint  must  be  liberally  con- 
strued, and  all  its  allegations  for  the  purposes  of  the  demurrer 
taken  as  true.^  And  such  demurrer  can  be  sustained  only  where 
the  complaint  presents  defects  so  substantial  and  fatal  as  to  au- 
thorize the  court  to  say  that,  taking  all  the  facts  to  be  admitted, 
they  furnish  no  cause  of  action  whatever.*    If  the  facts  stated 


266;  Gilbert  v.  Covell,  16  How.  Pr. 
(N.  Y.  Supreme  Ct.)  34;  Sleight  v, 
Hancox,  4  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  245.  In  this  case  Hopkins  v. 
Everett,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  159;  Salinger  v,  Lusk,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  430,  and 
Wisner  v.  Teed,  9  How.  Pr.  (N.  Y. 
Supreme  Ct.)  143,  were  overruled. 

Ohio, — Shillito  v.  Merchants,  etc., 
Ins.  Co.,  3  Wkly.  L.  Gaz.  (Ohio)  296; 
Garver  v.  Miller,  16  Ohio  St.  532. 

Texas. — Glasscock  v.  Hamilton,  62 
Tex.  143. 

Wisconsin. — State  v.  McGarry,  21 
Wis.  496;  Dietrich  v.  Koch,  35  Wis. 
618. 

A  defense  or  counterclaim  is  de- 
murrable unless  good  as  to  all  the  de- 
fendants jointly  answering.  Tailor  v. 
Spaulding,  12  Civ.  Pro.  Rep.  (N.  Y. 
Super.  Ct)  123. 

1.  Carpenter  v.  Bell,  i  Robt.  (N. 
Y.)  711,  19  Abb.  Pr.  (N.  Y.)  258; 
Budd  V,  Bingham,  18  Barb.  (N.  Y.) 
494;  Noxon  V.  Bentley,  7  How.  Pr. 
(N.  Y.  Supreme  Ct.)  316.  See  infra, 
XXI.  Defects  Not  Waived  by  Fail- 
ure to  Demur. 

2.  Arkansas. — Goodwin  v.  Robin- 
son, 30  Ark.  536;  Wade  v.  Bridges, 
24  Ark.  569;  Wilson  v.  Shannon,  6 
Ark.  196;  Alexander  v.  Foster,  16 
Ark.  660. 

Indiana. — Reynolds  v.  State,  61 
Ind.  392. 

Iowa. — Childs  v.  Griswold,  15  Iowa 
438;  Clark  V.  Cress,  20  Iowa  50;  Mar- 
tin V.  Dobbins,  32  Iowa  594;  Mer- 
chants' Nat.  Bank  v.  Montgomery, 
32  Iowa  602;  Rhoadabeck  v.  Blair 
Town  Lot,  etc.,  Co.,  62  Iowa  368. 

Kansas. — Bradley  v.  Parkhurst,  20 
Kan.  462. 

Ohio.^-Fincli  v.  Finch,  10  Ohio  St. 
501 ;  Gill  V.  Sells,  17  Ohio  St.  195. 


Oregon. — CHne  v.  Cline,  3  Ore- 
gon 355- 

Washington. — Wilkeson  Coal,  etc., 
Co.  V.  Driver,  9  Wash.  177. 

United  States. — Richmond  t». Brook- 
ings, 48  Fed.  Rep.  241. 

However,  if  such  motion  is  made 
and  passed  upon  in  such  case  without 
objection  on  that  ground,  the  form  of 
raising  the  question  will  not  consti- 
tute a  reversible  error.  Rhoadabeck 
V.  Blair  Town  Lot,  etc.,  Co.,  62 
Iowa  368. 

OtjeotioA  to  Answer. — Objection  to 
an  answer,  on  the  ground  that  it  does 
not  state  facts  constituting  a  defense, 
cannot  be  taken  under  Code  Iowa,  ^^ 
2648,  2664,  2719,  by  motion  to  strike 
out,  but  must  be  raised  by  demurrer. 
Walker  v.  Pumphrey,  82  Iowa  487. 

Ck>ntra. — Where  an  answer  does  not 
state  facts  sufficient  to  constitute  a  de- 
fense to  the  plaintiflPs  cause  of  action, 
the  defect  may  be  reached  either  by 
demurrer  or  by  motion  to  strike  out. 
Howell  V.  Stewart,  54  Mo.  400; 
Sapington  v.  Jeffries,  15  Mo.  028; 
Cashman  v.  Anderson,  26  Mo.  67; 
Robinson  v.  Lawson,  26  Mo.  69. 

8.  See  article  Construction  op 
Pleadings,  vol.  4,  p.  741. 

4.  Richards  v.  Edick,  17  Barb.  (N. 
Y.)  260;  Pierson  v.  McCurdv,6i  How. 
Pr.  (N.  Y.  Supreme  Ct.)  134;  Olery 
V.  Brown,  51  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  92;  Graham  r.  Camman, 
13  How.  Pr.  (N.  Y.  Super.  Ct.)  360; 
Farmers',  etc.,  Nat.  Bank  v.  Rogers 
( Buffalo  Super.  Ct.),  17N.  Y.  St.  Rep. 
381 ;  Ball  V.  Fulton  County,  31  Ark. 
379;  Darby  r.  Cabanne,  i  Mo.  App. 
126;  State  V.  Carroll,  63  Mo.  156 ;  Rath- 
burn  V.  Burlington,  etc.,  R.  Co.,  16 
Neb.  441 ;  Mills  v.  Rice,  3  Neb.  76. 

The  sixth  ground  of  demurrer,  as 
specified  in  section  40 'of  the  Practice 
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in  the  complaint  entitle  the  plaintiff  to  any  relief,  a  demurrer  for 
want  of  sufficient  facts  should  be  overruled.*  So,  also,  if  the  an- 
swer to  a  complaint  raises  material  issues  upon  the  matters  al- 
leged in  the  complaint,  a  demurrer  for  want  of  sufficient  facts 
will  not  be  sustained.* 

5.  What  Defects  Seaohed  by. — A  general  demurrer  on  the  ground 
of  insufficiency  of  facts  is  permissible  only  when  the  pleading  is 
bad  in  substance,*  since  such  a  demurrer  goes  only  to  the  defect 


Act,  "that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action,"  is  confined  to  those 
cases  in  which  no  cause  of  action  at 
all,  as  against  the  defendants,  arises 
from  the  complaint.  Summers  v.  Far- 
Ish,  lo  Cal.  347. 

Under  the  code  of  lovja^  a  demurrer 
is  allowed  onlj  when  the  petition,  "by 
a  fair  and  natural  construction,  does 
not  show  a  substantial  cause  of  action." 
McFaul  -v.  Ramsey,  20  How.  (U.  S.) 

533- 

Imdllcieiioy  of  Complaint. — A  demur- 
rer to  a  complaint  for  want  of  certain 
allegations  should  be  sustained  if  such 
allegations  are  material,  although  it 
had  originally  contained  them  and  they 
had  been  stricken  out  as  immaterial  on 
motion  of  the  defendant ;  but,  in  such 
a  case,  the  plaintiff  should  be  allowed 
to  amend  his  complaint,  and  the  costs 
should  abide  the  event.  Grout  v. 
Cooper,  5  Hun  (N.  Y.)  ^23. 

Oonclniioni  of  Law. — Where  a  com- 
plaint does  not  state  facts  enough  for 
the  court  to  determine  what  relief  it 
should  grant,  they  will  not  substitute 
the  pleader's  conclusions  of  law  for 
the  omitted  facts,  but  will  sustain  a 
demurrer  thereto  as  not  stating  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion. So  held  in  a  case  where  the  court 
was  called  upon  to  assume  the  laws  of 
Cuba  to  be  the  same  as  the  laws  of 
Rhode  Island^  and  the  laws  of  Rhode 
Island  to  be  like  those  of  Neiv  Torh, 
there  being  no  facts  pleaded  to  show 
it  to  be  so  in  either  case.  Phinney  v, 
Phinney,  17  How.  Pr.  (N.  Y.  Supreme 
Ct.)  197. 

1.  Bennett  v.  Preston,  17  Ind.  291 ; 
Culbertson  v.  Munson,  104  Ind.  451 ; 
Owen  School  Tp.  v.  Hay,  107  Ind.  351 ; 
Bloomfield  R.  Co.  v.  Van  Slike,  107  Ind. 
480;  Peters  v,  Philipps,  63  Iowa  550; 
Marriott  v.  Clise,  12  Colo.  561 ;  Huls- 
man  V.  Todd,  96  Cal.  228;  White  v. 
Lyons,  42  Cal.  279;  McPherson  v. 
Weston,  64  Cal.  275 ;  Wiggins  v.  Mc- 
Donald,   18   Cal.    126;    Carpentier  v. 


Brenham,  50  Cal.  551 ;  Hoosier  Stone 
Co.  V,  Louisville,  etc.,  R.  Co.,  131 
Ind  575 ;  Cartee  v.  Spence,  24  S.  Car. 
550 ;  Wilder  v.  McCormick,  2  Blatchf . 
(U.  S.)  31. 

niuitratloiis. — If  the  facts  alleged  in 
the  complaint  are  such  that,  if  estab- 
lished on  the  hearing,  the  court 
would  grant  the  relief  sought,  a  de- 
murrer on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action  will  be  overruled. 
Hillman  v.  Hillman,  14  How.  Pr.  (N. 
Y.  Supreme  Ct.)  456. 

A  complaint  which  alleges  the  for- 
mation of  a  certain  copartnership,  the 
appointment  of  W.  as  manager  thereof, 
the  purchase  of  a  large  amount  of 
stock  by  it,  and  a  sale  or  closing  out 
of  such  stock  by  order  of  W.,  at  a  loss 
of  $300,000  to  the  plaintiffs,  is  not 
liable  to  a  demurrer  for  not  stating 
facts  sufficient  to  constitute  a  cause  of 
action.  Earle  v,  Scott,  50  How.  Pr. 
(N.  Y.  Supreme  Ct.)  506. 

It  is  no  cause  of  demurrer  to  a  com- 
plaint, that  plaintiffs  claimed  a  sum 
certain  on  account  of  defendants^ 
breach  of  contract,  without  setting  out 
an  account  current  with  defendants; 
it  is  enough,  after  stating  the  terms  of 
the  contract  and  alleging  performance 
on  the  part  of  the  plaintiffs,  to  specify 
the  failures  on  the  part  of  defendants, 
and  ask  the  amount  claimed  in  conse- 
quence of  such  failure.  Enos  v. 
Thomas,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  48.      - 

2.  Bennett  v.  Tacoma  Light,  etc., 
Co.,  3  Wash.  337;  Peebles  v.  Isam- 
inger,  18  Ohio  St.  490. 

3.  Morrow  v.  Lawrence  University, 
7  Wis.  574 ;  Flanders  v.  McVickar,  7 
Wis.  372 ;  Spear  v.  Downing,  22  How. 
Pr.  (N.  Y.  Supreme  Ct.)  30. 

An  objection  to  the  admission  of 
evidence  at  the  trial,  on  the  ground 
that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  is  equiva- 
lent to  a  general  demurrer  on  that 
ground.     Hays  v.  Lewis,  17  Wis.  210. 
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of  substance  and  not  to  form.*  A  demurrer  to  a  complaint  on 
the  ground  that  it  fails  to  state  sufficient  facts  will  be  sustained 
for  such  defects  as  the  following :  An  insufficient  allegation  of 
title.*  Where  it  appears  on  the  face  of  the  petition  that  the 
cause  of  action  is  barred  by  the  statute  of  limitations.^  Where 
the  complaint  fails  to  set  forth  facts  showing  a  legal  cause  of 
action  in  the  plaintiff.*  Where  a  complaint  by  several  plaintiffs 
fails  to  show  a  right  of  action  in  all.*    Failure  to  show  privity 


1.  Ward  V.  Clay,  82  Cal.  502; 
Phelps  V.  Owens,  11  Cal.  25;  Slattery 
V.  Hall,  43  Cal.  195;  Berrj  v.  Cam- 
mett,  44  Cal.  352;  Reynolds  v,  Hos- 
mer,  45  Cal.  630;  Chase  v,  Evoy,  58 
Cal.  352;  Morrow  v.  Lawrence  Uni- 
versity, 7  Wis.  574. 

Reply,  Demurer  to.  —  The  only 
ground  of  demurrer  to  a  reply  allowed 
by  the  code  is  insufficiency,  and  that 
exists  when  the  statements  and  allega- 
tions of  such  reply  do  not  in  substance 
constitute  any  defense  or  denial  to  the 
counterclaim  set  up  in  the  answer. 
It  relates  to  the  substance  rather  than 
the  form  of  the  expression.  Flanders 
V.  McVickar,  7  Wis.  372. 

Teobnloal  Ottfeotloiui. — When  the  ob- 
jections to  the  pleadings  are  technical, 
they  must  be  distinctly  stated  in  the 
demurrer.  Morrow  v,  Lawrence  Uni- 
versity, 7  Wis.  574. 

If  a  complaint  fails  to  state  any  fact 
or  facts  essential  to  a  recovery,  the 
defect  may  be  reached  by  a  general 
demurrer ;  and,  on  such  demurrer,  the 
question  whether  all  such  facts  are 
stated  alone  arises,  and  not  the  ques- 
tion whether  they  are  stated  improp- 
erly or  defectively.  Harnish  f. 
Bramer,  71  Cal.  155. 

2.  Milligan  v.  Savery,  6  Mont.  129. 

3.  Peters  v.  Dunnells,  5  Neb.  460; 
Aultman,  etc.,  Co.  v.  Cole,  16  Neb.  4; 
Hurley  v.  Cox,  9  Neb.  230;  Merriam 
V.  Miller,  22  Neb.  218.  See  article 
Limitations,  Statute  op. 

4.  Burrall  v,  Bushwick  R.  Co.,  75 
N.  Y.  211;  Pence  v.  Aughe,  loi  Ind. 
317;  Tipton  County  v.  Kimberlin,  108 
ind.  4^19;  Farris  v.  Jones,  112  Ind. 
498;  WilSon  V,  Galey,  103  Ind.  257. 

A  demurrer  to  the  complaint,  for 
want  of  sufficient  facts,  calls  in  ques- 
tion both  the  sufficiency  of  the  facts 
stated  and  the  right  of  the  plaintiff  to 
maintain  the  action.  Frazer  v.  State, 
106  Ind.  471. 

The  objection  that  the  plaintiff's 
complaint  fails  to  show  a  cause  of 
action  in  his  favor  may  be  raised  by 


general  demurrer  or  objection  to  the 
reception  of  any  evidence  under  it 
where  it  is  not  based  upon  his  want  of 
capacity  to  sue,  or  upon  a  misjoinder  or 
nonjoinder  of  parties.  Willard  v, 
Comstock,  58  Wis.  565. 

FaUnre  of  Oomplitlnt  to  Aver  Leav* 
from  court  to  sue  on  a  judgment. — 
Freeman  v.  Dutcher,  15  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  431. 

Legal  Cause  of  Action  and  Oapacll^  to 
Sue  DlBtlngnlihed. — The  question  of  the 
plaintiff's  having  a  legal  cause  of  action 
or  right  to  sue  must  be  distinguished 
from  that  of  his  legal  capacity,  since  the 
want  of  legal  capacity  to  sue  is  a  special 
ground  of  demurrer,  and  hence  cannot 
be  taken  advantage  of  on  a  deniurrer 
for  want  of  sufficient  facts.  Pence  v. 
Aughe,  loi  Ind.  317;  Willard  v.  Com- 
stock, 58  Wis.  565 ;  Gibson  v.  Ponder, 
40  Ark.  195;  Fulton  F.  Ins.  Co.  v, 
Baldwin,  37  N.  Y.  648;  People  v. 
Crooks,  53  N.  Y.  648 ;  Hobart  v.  Frosty 
5  Duer  (N.  Y.)  672;  Lowville  Bank 
V,  Edwards,  11  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  216;  Eldridge  v.  Bell,  12 
How.  Pr.  (N.  Y.  Supreme  Ct.)  547. 

5.  Nave  V.  Hadley,  74  Ind.  155; 
Schee  v.  Wiseman,  79  Ind.  389;  ^tna 
Ins.  Co.  V.  Kittles,  81  Ind.  96;  Brown 
V,  Critchell,  no  Ind.  31 ;  Berkshire  v. 
Shultz,  25  Ind.  523;  Debolt  v.  Carter, 
31  Ind.  355;  Lipperd  v.  Edwards,  39 
Ind.  165 ;  Parker  v.  Small,  58  Ind.  349 ; 
Brumfield  v.  Drook,  loi  Ind.  190;  Dur- 
ham V,  Hall,  67  Ind.  123;  Harris  v. 
Harris,  61  Ind.  117;  Griffin  v,  Kemp, 
46  Ind.  172 ;  Fatman  v.  Leet,  41  Ind. 
133;  Goodnight  v.  Goar,  30  Ind.  418; 
Neal  V.  State,  A9  Ind.  51 ;  Harney  v, 
Owen,  4  Blackf.  (Ind.)  337;  Strange 
V.  Lowe,  8  Blackf.  (Ind.)  243;  Cohen 
r.  Ottenheimer,  13  Oregon  225 ;  Mann 
V.  Marsh,  35  Barb.  (N.  Y.)  68 ;  Bartges 
V,  O'Neil,  13  Ohio  St.  72. 

€k>ntra. — Chevret  v.  Mechanics'  Mill, 
etc.,  Co.,  4  Wash.  721 ;  Nevil  v.  Clif- 
ford, 55  Wis.  161. 

A  demurrer  upon  the  general  ground 
that  the  complaint  does  not  state  facts 
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between  landlord  and  tenant  in  an  action  for  use  and  occupation. '^ 
Failure  in  an  action  by  an  assignee  of  contract  of  sale  to  show 
that  the  assignor  had  not  been  paid.*  Failure  to  allege  in  a  com- 
plaint against  an  indorser,  notice  of  presentment  or  demand  and 
nonpayment.^  Failure  to  allege  malice  where  essential,  as  in  an 
action  for  malicious  prosecution;*  where  the  complaint  contains 
only  a  general  allegation  that  the  defendant  had  received  money 
to  the  use  of  the  plaintiff.* 

A  Ocnnirrer  by  One  of  Several  Defendants,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  will  be  sus- 
tained  if  the  facts  stated  are  not  sufficient  to  charge  the  demur- 
rant^ 

ZVL  DSMUBBBB  Obe  Tsvus.— When  objections  are  permitted  to 
be  raised  orally  at  the  trial,  they  are  called  demurrers  ore  tenus^ 
and  it  has  been  held  that  such  a  demurrer,  in  an  action  which  is 
of  an  equitable  nature,  will  raise  the  objection  that  the  plaintiff 
has  an  adequate  remedy  at  law.'  A  demurrer  ore  tenus  does  not 
have  the  effect  of  waiving  objections  raised  under  a  formal  de- 
murrer, especially  where  such  objection  could  not  be  raised  under 
the  former.®  When  an  objection  which  could  have  been  raised 
by  demurrer  is  taken  for  the  first  time  at  the  trial,  a  greater  lati- 
tude   of  presumption   is  indulged  to   sustain    the  pleading   so 

sufficient  to  constitute  a  cause  of  ac- 
tion is  not  sustainable,  if  the  com- 
plaint states  a  cause  of  action  in  favor 
of  any  one  of  several  plaintiffs. 
O'Callaghan  v.  Bode,  84  Cal.  489. 
1.  Hail  V.  Southmayd,  15  Barb.  (N. 

t.  Thompson  v.  Gould,  16  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  424. 

3.  Pohquioque  Bank  v.  Martin,  11 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  291. 

4.  Rhinelander  v.  Martin,  23  Abb. 
N.  Cas.  (N.  Y.  City  Ct.)  267;  Edger- 
ton  V.  Page,  20  N.  Y.  281. 

5.  Facts  should  be  stated  showing 
the  defendant's  liabilitj  in  law.  Lie- 
nan  V.  Lincoln,  2  Duer  (N.   Y.)  670. 

e.  Arzbacher  v.  MsLYer^  53  Wis.  380; 
Adams  v.  Fox,  27  How.  Pr.  (N.  Y. 
Supreme  Ct)  409;  Edson  v.  Girvan, 
29  Hun  (N.  Y.)  422;  Cohen  v.  Otten- 
heimer,  13  Oregon  220. 

Where  a  complaint  alleges  that  a 
certain  defendant  claims  some  interest 
in  the  subject-matter  of  the  suit,  but 
fails  to  show  any  ground  for  relief 
against  such  defendant,  or  to  demand 
any  relief,  such  defendant  maj  demur. 
Vail  V.  ArkeU,  43  111.  App.  466.  See 
infra ^  XXI.  6.  b.  Misjoinder, 

It  is  not  enough  that  the  complaint 
ttates  a  cause  of  action  against  a  de- 
fendant who  does  not  demur,  in  order 


to  sustain  it  against  a  defendant  who 
does  demur.  If  the  complaint  does 
not  state  a  cause  of  action  against  the 
demurrant  the  demurrer  must  be  sus- 
tained. Berford  z\  New  York  Iron 
Mine(Super.Ct.),2iN.Y.St.Rep.439. 

7.  Stein  v.  Benedict,  83  Wis.  616-; 
Kilbourn  Lodge  No.  3  v.  Kilbourn,  74 
Wis.  452 ;  Averj  v.  Ryan,  74  Wis.  599; 
Denner  v.  Chicago,  etc.,  R.  Co.,  57 
Wis.  218;  Kewaunee  County  v.  Deck- 
er, 30  Wis.  624;  Tewksbury  v.  Schu- 
lenberg,  41  Wis.  584;  Gormely  v. 
Gymnastic  Assoc.,  55  Wis.  350. 

But  it  was  also  held  that  such  a  de- 
murrer, in  a  case  where  the  subject 
matter  of  the  action  was  clearly  of 
equitable  cognizance,  did  not  raise 
that  objection,  and  only  went  to  the 
extent  of  questioning  the  sufficiency  of 
the  cause  of  action  in  equity.  Sherry 
V.  Smith,  72  Wis.  342. 

A  general  objection  to  the  admission 
of  any  evidence,  under  the  complaint, 
for  the  reason  that  it  does  not  state  a 
cause  of  action,  is  equivalent  to  a  de- 
murrer ore  tenus,  Grannis  v.  Hooker, 
29  Wis.  65;  Rothe  v.  Rothe,  31  Wis. 
570;  Lutheran  Evangelical  Church  v, 
Gristgau,  34  Wis.  328.  See  als# 
Geveke  v.  Grand  Rapids,  etc.,  R.  Co.,, 
57  Mich.  589. 

8.  Stein  v,  Benedict,  83  Wis.  612. 
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demurred  to  than  if  the  demurrer  had  been  filed  at  the  proper 
time.* 

XTn.  Pkateb  fob  Beliep.— a  demurrer  will  not  lie  to  the 
demand  of  judgment  or  prayer  for  relief,*  unless  there  is  some 
statutory  provision  which  expressly  authorizes  it.^    A  complaint 


1.  Potter  V,  Taggart,  54  Wis.  395; 
Hagenah  v.  Geffert,  73  Wis.  636; 
Lyen  v.  Bond,  3  Waslti.  Ter.  407; 
Stutsman  County  v.  Mansfield,  5  Da- 
kota 78 ;  Moore  v.  Wade,  8  Kan.  380. 

2.  California. — Rollins  r.  Forbes, 
lo  Cal.  299;  DeLeon  v,  Higuera,  15 
Cal.  483;  Nevada  County,  etc..  Canal 
Co.  v.  Kidd,  37  Cal.  282;  Althof  v, 
Conheim,38Cal.23o;  Poett  v.  Stearns, 
28  Cal.  226. 

Indiana. — Bennett  v,  Preston,  17 
Ind.  291;  Bonnell  v.  Allen,  53  Ind. 
130;  Owens  V.  Lewis,  46  Ind.  488; 
Acker  v.  McCullough,  50  Ind.  447; 
Colson  V.  Smith,  9  Ind.  8. 

Iowa. — Byres  v.  Rodabaugh,  17 
Iowa  53;  (Jrman  r.  Orman,  26  Iowa 
361;  Harwood,  etc.,  R.  Co.  v.  Case, 
37  Iowa  692 ;  Thomas  v.  Farley  Mfg. 
Co.,  76  Iowa  735. 

Minnesota. — First  Div.  St.  Paul, 
etc.,  R.  Co.  V.  Rice,  25  Minn.  278; 
Leuthold  v.  Young,  32  Minn.  122; 
Alworth  V.  Seymour,  42  Minn.  526; 
Connor  v.  Board  of  Education,  10 
Minn.  439;  Metzner  v.  Baldwin,  11 
Minn.  150. 

Missouri .—SiiWne  County  v.  Sap- 
pington,  64  Mo.  72. 

Montana.  —  Reece  v.  Roush,  2 
Mont.  590;  Morse  v.  Swan,  2  Mont. 
306. 

Nebraska. — Missouri  Valley  Land 
Co.  V.  Bushnell,  11  Neb.  192. 

New  Tork. — Johnson  v.  Kelly,  2 
Hun  (N.  Y.)  139;  Mackey  v.  Auer, 
8  Hun  (N.  Y.)  180;  Kingsland  r. 
Stokes,  25  Hun  (N.  Y.)  107;  Garner  i». 
Thorn,  56  How.  Pr.  (N.  Y.  Super.  Ct.) 
452;  Prouty  V.  Whipple,  10  N.  Y. 
Wkly.  Dig.  387 ;  Pierson  v.  McCurdy, 
6r  How.  Pr.  (N.  Y.  Supreme  Ct.)  134; 
Stewart  v.  Hutchinson,  29  How.  Pr. 
(N.  Y.  Supreme  Ct.)  181;  Hall  z\ 
Hall,  38  Uo\\.  Pr.  (N.  Y.  Supreme 
Ct.)  97;  Price  v.  Brown,  60  How.  Pr. 
(N.  Y.  Supreme  Ct.)  511,  10  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  67;  Andrews 
V.  Shaffer,  12  How.  Pr.  (N.  Y.  Supreme 
Ct.)  441 ;  Hecker  V.  De Groot,  i«;  How. 
Pr.  (N.  Y.  Supreme  Ct.)  314";  Phe- 
nix  Nat.  Bank  v.  A.  B.  Cleveland  Co. 
(Supreme  Ct.),  34  N.  Y.  St.  Rep.  498; 


Standart  v,  Burtis,  46  Hun  (N.  Y.)82; 
Townshend  v,  Bogert  (Ct.  App.),  37 
N.  Y.  St.  Rep.  488,  reversin£r  {Snper. 
Ct.)  35  N.  Y.  St.  Rep.  76;  Warburton 
Hall  Assoc.  V.  Flannery  (Supreme 
Ct.),  39 N.  Y.  St.  Rep.  905,  IS  N.  Y. 
Supp.  463 ;  Walker  v.  Spencer,  45  N. 
Y.  Super.  Ct.  71 ;  Stahl  v.  Stahl,  3 
Lans.  (N.  Y.)  60;  Moses  v.  Walker,  2 
Hilt.  (N.  Y.)  536;  Atwill  v,  Le  Roy, 
15  How.  Pr.  (N.  Y.  Supreme  Ct.)  227; 
Woodgate  v.  Fleet,  9  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  222;  Garner  r.  Harmony 
Mills,  6  Abb.  N.  Cas.  (N.  Y.  Super. 
Ct.)  212 ;  Magauran  v.  Tiffany,  62  How. 
Pr.  (N.  Y.  Supreme  Ct.)  251 ;  Beale  v. 
Hayes,  5  Sandf.  (N.  Y.)  640;  Moran  v. 
Anderson,  i  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  288;  Witherhead  v.  Allen,  28 
Barb.  (N.  Y.)  661;  Meyer  v.  Van 
CoUem,  28  Barb.  (N.  Y.)  230;  Lord 
V,  Vreeland,  13  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  195;  Pevey  v.  Sleight,  i 
Wend.  (N.  Y.)  518. 

Washington.  —  Howard  v.  Seattle 
Nat.  Bank,  10  Wash.  280. 

Wisconsin. — Moritz  v,  Splitt,  55 
Wis.  441 ;  Hawley  v,  Tesch,  7a  Wis. 
299;Leidersdorf  v.  Flint,  50  Wis.  401 ; 
State  V,,  Smith,  14  Wis.  564;  Tewks- 
bury  V.  Schulenberg,  41  Wis.  584; 
Riemer  v.  Johnke,  37  Wis.  258;  Ken- 
nedy V,  Milwaukee,  etc.,  R.  Co.,  22 
Wis.  581 ;  Hungerford  v.  Cushing,  8 
Wis.  332. 

8.  In  Oonnectiont,  *'  where  any  relief 
demanded  by  the  plaintiff  cannot 
properly  be  demanded  upon  the  alle- 
gations of  the  complaint,  although 
these  may  be  sufficient  to  call  for  some 
other  relief,  the  defendant  may  demur 
to  the  relief  so  improperly  demanded." 
Practice  Act  of  Conn.  (1879),  Rule 
IV,  §11. 

Under  the  Iowa  CkHle  of  1873,  ^  2648, 
it  was  provided  that  a  demurrer  would 
lie  to  a  petition  when  the  facts  stated 
therein  "  do  not  entitle  the  plaintiff 
to  the  relief  demanded."  Watts  v. 
Everett,  47  Iowa  269.  Under  the  Code 
of  1888,  however,  the  rule  is  the  same 
as  that  just  laid  down,  that  the  demur- 
rer will  not  lie  to  a  pleading  on  the 
ground  that  the  prayer  asks  relief  to 
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is  not  demurrable  because  it  does  not  demand  all  the  relief  to 
which  the  plaintiff  may  be  entitled.*  Nor,  where  the  complaint 
shows  a  plaintiff  to  be  entitled  to  some  relief,  will  the  fact  that 
he  claims  more  relief  than  he  shows  himself  entitled  to,  render 
the  complaint  demurrable.*  The  failure  to  pray  for  the  precise 
relief  to  which  the  pleader  is  entitled  is  not  a  ground  for  de- 
murrer; *  nor  is  the  failure  to  ask  for  it  in  the  precise  form  to 
which  plaintiff  is  entitled,^  nor  the  fact  that  he  has  asked  for  im- 
proper or  inconsistent  relief,*  relief  to  which  he  is  not  entitled 


which  the  facts  alleged  in  the  pleading 
do  not  entitle  the  pleader. 
1.  Buess  V.  Koch,  lo  Hun  (N.  Y.) 

299- 
a.  Calif  or  Mia. — Mora  v.  Le  Roy,  58 

Cal.8. 

Indiana. — Davidson  r.  King, 47  Ind. 

372;   Owen  V.  Cooper,  46  Ind.  524; 

Howe  T».  Dibble,  45  Ind.  120. 

Minnesoia.—Yirst    Div.    St.    Paul, 

etc.,  R.  Co.  V.  Rice,  25  Minn.  278; 

Leuthold  v.  Young,  32  Minn.  122. 
Nebraska. — Missouri  Valley  Land 

Co.  V,  Bushnell,  11  Neb.  192. 
New    Tork. — Pevey  v.   Sleight,   i 

Wend.  (N.  Y.)  518;  Standart  v. 
Burtis,  ^  Hun  (N.  Y.)  82;  Lord  v. 
Vreeland,  13  Abb.  Pr.  (N.  Y.  Su- 
preme  Ct.)  195;  Price  v.  Brown,  10 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
67,  60  How.  Pr.  (N.  Y.  Supreme  Ct.) 
mi ;  Beale  v.  Hayes,  5  Sandf .  (N.  Y.) 
640;  Moses  V.  Walker,  2  Hilt.  (N.  Y.) 
536;  Meyer  v.  Van  CoUem,  28  Barb. 
^N.  Y.)  230;  Andrews  v.  Shaffer,  12 
How.  Pr.  (N.  Y.  Supreme  Ct.)44i; 
Moran  v.  Anderson,  i  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  288;  Hecker  v. 
De  Groot,  15  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  314;  Witherhead  v.  Allen, 
28  Barb.  (N.  Y.)  661 ;  People  v.  New 
York,  28  Barb.  (N.  Y.)  243. 

Washington.  —  Howard    v.   Seattle 
Nat.  Bank,  10  Wash.  280. 

Wisconsin.  —  Morite  v.  Splitt,  55 
Wis.  441 ;  Hawley  t'.  Tesch,  72  Wis. 
299;  Tewksbury  v.  Schulenberg,  41 
Wis.  584;  Leidersdorf  v.  Flint,  50 
Wis.  401 ;  State  v.  Smith,  14  Wis.  564. 
%.  Swart  V.  Boughton,  35  Hun  (N. 
Y.)  281. 

That  the  specific  appropriate  relief 
5onght  is  not  stated  in  conclusion  of 
complaint  is  not  a  statutoir  ground 
for  demurrer.  Acker  v.  McCullough, 
50  Ind.  447 ;  Colson  v.  Smith,  9  Ind.  8. 
Wbat  Belief  Cfraatable.  —  It  seems, 
however,  that  where  a  complaint  de- 
mands equitable  relief,  and  a  defendant 


demurs  to  it,  the  judgment  granted 
cannot  be  more  favorable  than  that 
demanded,  even  though  a  cause  of  ac- 
tion at  law  is  stated  in  the  complaint. 
Alexander  v.  Katte,  63  How.  Pr.  (N. 
Y.  C.  PI.)  262. 

Under  section  1207,  N.  Y.  Code  Civ. 
Pro.,  it  is  provided  that  "where  there 
is  no  answer  the  judgment  shall  not 
be  more  favorable  to  the  plaintiff  than 
that  demanded  in  the  complaint." 

Although  the  failure  of  a  plaintiff  to 
pray  for  me  precise  relief  to  which  he 
is  entitled  is  not  a  ground  for  demur- 
rer, yet  the  character  and  nature  of  the 
relief  demanded  may  properly  be  con- 
sidered by  the  court,  when  passing 
upon  a  demurrer  to  the  complaint,  on 
the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion. Where  all  the  allegations  of 
the  complaint  are  made  for  securing 
equitable  relief,  and  that  relief  alone 
is  asked  for,  the  complaint  cannot  be 
sustained  as  a  complaint,  in  an  action 
for  legal  redress,  where  no  answer  has 
been  served.  Swart  v.  Boughton,  35 
Hun  (N.Y.)  281. 

4.  Phenix  Nat.  Bank  v.  A.  B.  Cleve- 
land Co.  (Supreme  Ct),  34  N.  Y.  St. 
Rep.  498;  Hemmingway  v.Poucher,  98 
N.  Y.  281 ;  Hall  v.  Hall,  38  How.  Pr. 
(N.  Y.  Supreme  Ct.)  97. 

EqnlUble  BeUef.— Where  the  facts 
stated  in  the  complaint  entitle  the 
plaintiff  to  relief  in  equity,  a  demurrer 
will  not  lie  because  he  has  not  asked 
for  it  in  the  form  in  which  he  is  entitled 
to  it.  Stewart  r.  Hutchinson,  29 
How.  Pr.  (N.  Y.  Supreme  Ct.)  181. 

8.  Indiana. — Bonnell  v.  Allen,  53  Ind. 
130;  Owensi'.Lewis,  4.6  Ind.488;  Ben- 
nett V.  Preston,  17  Ind.  291. 

Minnesota. — Alworth  v.  Seymour, 
42  Minn.  526;  Connor  v.  Board  of  Ed- 
ucation, 10  Minn.  439;  Metzner  v. 
Baldwin,  11  Minn.  150. 

Missouri. — Newcomb  t;.  Imperial 
L.  Ins.  Co.,  51  Fed.  Rep.  725. 
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by  the  facts,*  relief  which  he  does  not  need,*  or  which  cannot  be 
granted.* 

Ho  Prayor  tor  Beltof. — ^A  complaint  is  not  demurrable  for  want  of 
sufficient  facts,  because  it  contains  no  prayer  for  relief.* 

Oljootion,  How  lUde. — ^The  objection  to  a  defective  prayer  for  relief 
must  be  presented  by  a  motion  to  make  the  pleading  more 
specific.^    See  also  article  PRAYERS  FOR  Relief. 

XVlll.  Btfect  07  SusTAnmrG  —  1.  Judgment  — /;.  Introduo 
TORY  Statement — At  common  Law. — At  common  law  when  a  gen- 
eral  demurrer  was  sustained  the  judgment  thereon  was  final.* 

Stotatory  Amondmontt. — But  under  the  law  in  regard  to  amendments 
and  the  discretion  vested  in  the  courts  in  that  connection,  a  party 
may  in  most  instances  escape  the  consequences  of  a  defective 
pleading  after  demurrer  sustained,  by  amending  the  same,  where 


New  Tork. — Warburton  Hall  Assoc. 
V,  Flannery  (Supreme  Ct.),  39  N.  Y. 
St.  Rep.  905 ;  Walker  v.  Spencer,  45 
N.  Y.  Super.  Ct  71 ;  Pierson  v,  Mc- 
Curdy,  61  How.  Pr.  (N.  Y.  Supreme 
Ct.)  134;  Garner  v.  Harmony  Mills,  6 
Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  212; 
People  V.  New  York,  17  How.  Pr.  (N. 
Y.  Supreme  Ct.)  56;  Magauran  v.  Tif- 
fany, 62  How.  Pr.(N.  Y.  Supreme  Ct.) 
251 ;  Wetmore  v.  Porter,  92  N.  Y.  76. 

Wisconsin. — Gibson  v.  Gibson,  46 
Wis.  449;  Hungerford  t;.  Cushing,  8 
Wis.  332. 

United  States. — Withers  v.  Greene, 
9  How.  (U.  S.)2i3. 

1.  Standart  v.  Burtis,  46  Hun  (N. 
Y.)  82;  Mackey  v,  Auer,  8  Hun  (N. 
Y.)  180;  Morse  v.  Swan,  2  Mont.  306; 
Stroebe  v.  Fehl,  23  Wis.  337;  Ken- 
nedy V.  Milwaukee,  etc.,  R.  Co.,  23 
Wis.  581;  Cincinnati,  etc.,  R.  Co.  v. 
Washburn,  25  Ind.  259;  Rogers  v, 
Lafayette  Agricultural  Works,  52  Ind. 
296;  Bennett  v.  Preston,  17  Ind.  291; 
Rollins  V.  Forbes,  10  Cal.  299;  Grain 
V,  Aldrich,  38  Cal.  514. 

An  Brroneons  Claim  of  Damagei  does 
not  make  a  complaint  demurrable. 
Sunnyside  Land  Co.  v.  Willamette 
Bridge  R.  Co.,  20  Oregon  546.  See 
also  Cowley  v.  Davidson,  10  Minn.  392 ; 
Lcland  v,  Tousey,  6  Hill  (N.  Y.)  328. 

Demurrer  should  be  overruled  where 
complaint  alleges  sufficient  facts, 
though  the  damages  laid  be  not  such 
as  proximately  result.  Grand  Rapids, 
etc.,    R.    Co.    V.    Showers,    71    Ind. 

451- 

Belief  mmt  Be  In  Hannony  with  Faoto 
Aneced. — If  the  facts  alleged  are  suffi- 
cient to  afford  any  relief,  the  relief 
must  be  in  harmony  with  the  facts 
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alleged.   Kingsland  v.  Stokes,  58  How. 
Pr.  (N.  Y.  Supreme  Ct.)  i. 

Brroneoos  Prayer  fbr  Belief  acalnat 
Sereral  Defendants.  —  Where  several 
parties  are  properly  joined  as  defend- 
ants in  an  equity  suit,  an  erroneous 
prayer  for  judgment  against  some  of 
the  defendants  does  not  render  the 
complaint  demurrable.  Haines  v,  Hol- 
lister,  64  N.  Y.  i. 

2.  Riemer  v.  Tohnke,  37  Wis.  358. 

3.  Townshend  v.  Bogert  (Ct.  App.), 
37  N.  Y.  St.  Rep.  488,  reversing 
(Super.  Ct.)  35  N.  Y.  St.  Rep.  76; 
Schumacher  v.  Seeger,  65  Wis.  394. 

4.  Balle  v.  Moseley,  13  S.  Car.  439; 
Lowry  v.  Dutton,  28  Ind.  473 ;  Goodall 
V.  Mopley,  45  Ind.  355. 

The  demand  for  relief  is  not  part  of 
the  **  cause  of  action."  Pomeroy  on 
Rem.,  §  580,  p.  630;  Durant  v.  Gard- 
ner, 19  How.  Pr.  (N.  Y.  Supreme 
Ct.)94. 

In  New  Tork. — Under  the  code  a  plea 
in  abatement  need  not  contain  any 
prayer  for  the  particular  relief  de- 
manded by  the  defendant ;  and  aw  ob- 
jection that  it  does  not  pray  the  proper 
relief  is  waived  by  going  to  trial ;  the 
plaintiff  should  demur.  Dawley  v. 
Brown,  9  Hun  (N.  Y.)  461,  reversed 
on  another  point  in  79  N.  Y.  390. 

6.  Goodall  V.  Mopley,  45  Ind.  355 ; 
Baker  v.  Armstrong,  57  Ind.  189;  Teal 
V.  Spangler,  72  Ind.  380;  Lowry  v. 
Dutton,  28  Ind.  473;  Cincinnati,  etc., 
R.  Co.  V.Washburn,  25  Ind.  259;  Ben- 
nett V,  Preston,  17  Ind.  291 ;  Colstrum 
v.  Minneapolis,  etc.,  R.  Co.,  31  Minn. 

367. 

6.  Bagley  v.  Johnston,  4  Rich.  (S. 
Car.)  22;  Gaiflard  v.  Trenholm,  5 
Rich.  (S.  Car.)  356. 
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an  amendment  will  obviate  the  defect.*     (See  article  AMEND- 
MENTS, vol.  I,  p.  591,  note  9  et  seg.) 

i.  On  Demurrer  to  Declaration  or  Complaint.— When 
a  demurrer  to  a  pleading  or  complaint  is  sustained,  the  plaintiff 
will  generally,  be  granted  leave  to  amend,  unless  the  pleading  is 
so  defective  that  it  cannot  be  made  good,*  and  when  the  demurrer 
is  to  the  whole  pleading,  and  is  sustained,  the  defendant  is  en- 
titled to  judgment  when  the  plaintiff  stands  upon  his  declaration 
and  refuses  to  amend.* 


1.  VMtfBcn  of. — When  a  demurrer  to 
a  complaint  is  sustained,  -with  leave  to 
amend  within  a  time  certain,  it  is  held 
that  the  proper  judgment  to  be  entered 
is  an  interlocutory  judgment.  Gray  z\ 
Rothschild,  13  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  360;  Liegeois  v.  Mc- 
Crackan,  22  Hun  (N.  Y.)  69;  Dick 
V.  Livingston,  41  Hun  (N.  Y.)  455. 

Where  a  demurrer  to  complaint  has 
been  sustained  with  leave  to  amend, 
and  the  time  for  amendment  has  not 
expired,  the  case  is  still  pending  and 
undisposed  of.  Ex  p.  Barry,  85  Cal. 
603. 

But  where  a  demurrer  to  a  com- 
plaint was  sustained,  and  it  was  stipu- 
lated that  the  plaintiff  might  have 
thirty  days  to  amend,  but  before  the 
expiration  of  that  time  the  plaintiff 
informed  the  defendant  that  he  did 
not  wish  to  amend,  and  requested 
him  to  enter  judgment,  it  was  held 
that  the  plaintiff  waived  his  right  to 
amend,  and  a  notice  of  entry  of 
judgment  served  before  the  expira- 
tion of  the  thirty  days,  for  the  entry 
of  judgment  thereafter,  was  not  im- 
proper, and  the  judgment  entered 
in  pursuance  thereof  was  regular. 
iCtna  Ins.  Co.  v.  Swift,  12  Minn.  437. 

The  decision  sustaining  a  demurrer 
without  any  further  action  of  the  court 
is  not  a  final  judgment.  Slagle  v,  Bod- 
mer,  58  Ind.  465 ;  Newell  v,  Gatling, 
7  Ind.  147;  Andrews  v,  Loveland,  i 
Colo.  8. 

An  entry  upon  a  demurrer,  "  Demur- 
rer sustained,"  is  not  a  final  judgment. 
Gates  V.  Hayner,  22  Fla.  325. 

Denmrrtr  8iistmln«d  as  to  One  of  Two  Dt- 
fensM. — When  a  demurrer  is  sustained 
to  one  of  two  defenses  with  leave  to 
amend,  if  the  defendant  sees  fit  to  stand 
upon  the  ruling  on  the  demurrer,  he  is 
concluded  as  to  that  defense  on  the  trial 
of  the  cause.  Ryan  v.  New  York,  42 
N.  Y.  Super.  Ct.  206.  And  the  time 
within  which  the  amendment  may  be 
made  will  not  commence  to  run  until 


such  interlocutory  judgment  is  en- 
tered. Riggs  V.Stewart,  14  Civ.  Pro. 
Rep.  (N.  Y.  C.  PI.)  141. 

2.  Lord  r.  Hopkins,  30  Cal.  76 ;  Hart 
V.  Baltimore,  etc.,  R.  Co.,  6  W.  Va. 
336;  Garlington  v.  Priest,  13  Fla.  559; 
Baylor  v,  Baltimore,  etc.,  R.  Co.,  9 
W.  Va.  270;  Alexander  v.  Thacker, 
30  Neb.  614 ;  Turner  v.  Carter,  i  Head 
(Tenn.)  520. 

New  Cause  of  Aotton. — Where  a  gen- 
eral demurrer  was  interposed  at  the 
trial,  upon  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and 
plaintiff  offered  to  amend,  but  the 
amendment,  if  allowed,  would  change 
the  cause  of  action,  the  court  refused 
to  permit  the  amendment  and  rendered 
final  judgment  against  the  plaintiff  on 
the  demurrer.  Trumbo  v,  Finley,  18 
S.  Car.  308.  See  also  Exposition  Cot- 
ton Mills  r.  Western,  etc.,  R.  Co.,  83 
Ga.  441. 

But  where,  on  sustaining  a  demur- 
rer to  a  petition,  the  plaintiffs  take 
leave  to  amend,  and  file  an  amended 
petition  omitting  all  the  former  de- 
fendants and  making  different  par- 
ties defendant,  who  are  served,  it  will 
be  proper  for  the  court  to  order  the 
amended  petition  to  be  docketed  and 
numbered  as  a  new  action.  Levy  v. 
District  Grand  Lodge,  5  Rec.  (Ohio) 
410. 

».  Catlin  V.  Glover,  4  Tex.  153;  Rid- 
dell  V.  Douglas,  60  Md.  339;  Buckley 
V,  Howe,  86  Cal.  597;  Smith  v.  Yreka 
Water  Co.,  14  Cal.  202;  Smith  v.  TtLy- 
lor,  82  Cal.  533 ;  Mora  v.  LeRoy,  58 
Cal.  9;  Barker  v.  Freeman,  85  Cal. 
533;  Devoss  V,  Gray,  22  Ohio  St.  159; 
Kicker  v.  Scofield,  28  111.  App.  32. 
See  also  Day  Land,  etc.,  Co.  v.  State, 
68  Tex.  538;  Spears  v.  Bond,  79  Mo. 
467 ;  Henderson  v.  Boyd,  85  Tenn.  22. 

A  judgment  dismissing  a  suit  for 
want  of  a  declaration  in  such  a  case  is 
held  to  be  erroneous;  and  final  judg- 
ment should  be  for  the  defendant  on 
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c.  On  Demurrer  to  Plea  or  Answer — ^Piaa  in  Bi^. — Upon 
demurrer  sustained  to  a  plea  in  bar,  the  judgment  is  quod  re- 
cuperet and  not  respondeat  ouster ^  But  the  defendant  cannot 
complain  that  the  judgment  was  respondeat  ouster^  And  if  the 
defendant  elects  to  stand  upon  his  pleading  and  refuses  to  amend, 
judgment  will  be  final.*  ^ 

Plea  in  Abatement. — The  proper  judgment  upon  sustaining  a  de- 
murrer to  a  plea  in  abatement  is  respondeat  ouster,^ 


d   demurrer,  the   plaintiff   failing   to 
amend.    Hower  v.  Lewton,  i8  Fla.  328. 

1.  Garr  v,  Stokes,  16  N.  J.  L.  405; 
Bauer  v.  Roth,  4  Rawle  (Pa.)  83. 

2.  Bauer  v.  Roth,  4  Rawle  (Pa.)  83; 
Bell  V.  Morehead,  3  A.  K.  Marsh. 
(Ky.)  159;  Schoonmaker  v.  Elendorf, 
10  Jeliiis.  (N.  Y.)49;Clemsen  v.  Bank, 

2  111  45- 

3.  Upon  demurrer  sustained  to  a 
bad  plea,  the  defendant  should  be  per- 
mitted to  withdraw  such  plea  and  file 
a  good  one  in  lieu  thereof,  or  final 
judgment  rendered  against  him.  Reid 
V.  Field,  83  Va.  34;  Creel  v.  Brown,  i 
Rob.  (Va.)  281;  Strange  v.  Floyd,  9 
Gratt.  (Va.)  474;  Hamtramck  v.  Sel- 
den,  12  Gratt.  (Va.)  32;  Cromer  v. 
Cromer,  29  Gratt.  (Va.)  286;  Giles  v. 
Gullion,  13  Ind.  487. 

Where  a  defendant  refuses  to  plead 
further  after  a  demurrer  to  his  plea  is 
sustained,  it  is  equivalent  to  a  con- 
fession of  the  declaration,  and  judg- 
ment may  be  rendered  as  upon  a  find- 
ing of  the  facts  alleged  therein.  Leach 
V,  Smith,  25  Ark.  246;  Brown  v.  Mal- 
lory,  26  Iowa  469.  And  it  is  error  to 
proceed  to  try  the  cause  as  if  issues 
were  joined  by  the  pleadings.  Car- 
man V.  Ross,  64  Cal.  249. 

When  a  demurrer  to  the  answer  of  a 
particular  defendant  is  sustained,  that 
defendant  is  out  of  the  case,  and  his 
objections  to  subsequent  proceedings 
will  not  be  considered.  Ramsey  r. 
Flournoy,  58  Cal.  260. 

By  Default. — When  a  defendant  files 
an  answer  denying  liability  for  the 
amount  claimed  in  the  petition,  and 
then  proceeds  to  state  more  specifically 
why  he  does  not  owe  the  amount,  if 
such  an  answer  is  not  a  good  defense, 
when  a  demurrer  is  sustained  there 
remains  nothing  further  to  be  tried, 
and  it  has  been  held  that  judgment  for 
want  of  an  answer  should  be  entered 
unless  the  defendant  pleads  over  un- 
der leave.  Bridge  v.  Livingston,  11 
Iowa  59. 

Contra. — But  it  has  been  held  that 


such  a  judgment,  upon  sustaining  a 
demurrer  to  a  plea,  is  erroneous.  The 
judgment  should  be  final  on  the  de- 
murrer, if  no  leave  be  given  to  amend. 
Pettys  V.  Marsh,  24  Fla.  44;  L^Engle 
V.  L'Engle,  19  Fla.  714;  Garlington 
V.  Priest,  13  Fla.  559. 

4.  **  If  issue  be  joined  upon  a  plea  in 
abatement,  and  verdict  be  against  the 
defendant,  the  judgment  ought  to  be 
final,  because  every  man  must  be  pre- 
sumed to  know  whether  his  plea  be 
true  or  false ;  but  upon  a  demurrer  to 
a  plea  in  abatement  there  shall  be  a 
respondeas  ouster^  because  every  man 
shall  not  be  presumed  to  know  the  mat- 
ter of  law  which  he  leaves  to  the  judg- 
ment of  the  court."  McBee  v.  State, 
Meigs  (Tenn.)  123;  Turner  v.  Carter, 
I  Head  (Tenn.)  523;  Gibson  t».  Laugh- 
lin,  Minor  (Ala.)  ife;  Fitch  v,  Loth- 
rop,  1  Root  (Conn.)  192;  Trow  v. 
Messer,  32  N.  H.  362;  Bedford  v. 
Rice,  58  N.  H.  227;  Garr  v.  Stokes,  16 
N.  J.  L.  405 ;  Kendrick  v.  Watkins,  54 
Miss.  495;  Anderson  v.  Rountree, 
Bum.  (Wis.)  8;  Fulcher  v,  Lyon,  4 
Ark.  445 ;  Renner  v.  Reed,  3  Ark.  339; 
Lambert  v.  Lagow,  i  Blackf.  (Ind.) 
388;  Baker  v.  Fales,  16  Mass.  147; 
Bowen  v.  Shapcott,  i  East  542,  note ; 
Foxwist  V.  Tremaine,  2  Saund.  210^ 
(note  3) ;  Eichorn  v,  Le'maitre,  2 
Wils.  368. 

Exception.  —  If  a  plea  containing 
matter  which  can  only  be  pleaded  in 
abatement,  commences  or  concludes 
in  bar,  the  judgment  on  demurrer  will 
be  final.  And  it  seems  the  same  rule 
applies  where  matter  in  abatement  is 
pleaded  after  the  last  continuance. 
I  Chitty's  Pldg.  500  (ed.  of  1837);  Tur- 
ner V,  Carter,  i  Head  (Tenn.)  523; 
Leather  xk  Meglasson,  2  T.  B.  Mon. 
(Ky.)  63;  Nowlan  v.  Geddes,  i   East 

634- 

Judgment  upon  Failure  to  Answer  Over. 
— But  when  a  defendant  against  whom 
a  judgment  of  respondeas  ouster  has 
been  entered  fails  to  answer  over,  it 
has  been  held  that  default  judgment 
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d.  On  Demurrer  to  Replication.— Upon  sustaining  a  de- 
murrer  to  a  replication  to  a  plea  which  goes  to  the  whole  cause 
of  action,  a  final  judgment  for  the  defendant  is  proper.* 

e.  Effect  of  Other  Issues  Pending. — As  a  general  rule 
judgments  should  not  be  entered  upon  sustaining  a  demurrer 
when  issues  of  fact  are  still  pending.  Thus  where  a  demurrer  is 
sustained  to  one  count  final  judgment  cannot  be  rendered  while 
issues  of  fact  are  pending  upon  other  counts.*  So,  also,  when 
the  demurrer  is  to  one  plea,  judgment  thereon  cannot  be  entered 
while  other  pleas  remain  undisposed  of.*  But  it  has  also  been  held 
that  where  the  question  in  law  raised  by  the  demurrer  goes  to  the 
whole  merits  of  the  case,  a  judgment  sustaining  the  demurrer  may 
be  entered  notwithstanding  other  issues  pending.* 

/.  Parties  Affected  by  Judgment. — When  a  demurrer  is 
filed  by  one  defendant  and  sustained,  the  decision  operates  only 
as  to  the  defendant  demurring.^ 


should  be  entered  against  him,  and 
not  final  judgment  on  the  demurrer 
itself.  Rainey  v.  Sanders,  4  Humph. 
(Tenn.)  448. 

1.  State  V.  Peck,  60  Me.  498;  Brown 
V,  Commercial  F.  Ins.  Co.,  86  Ala. 
189;  Morris  v,  Lyon,  84  Va.  331; 
Clearwater  v,  Meredith,  i  Wall.  (U. 
S.)  42.  And  the  entry  of  a  default 
judgment  as  for  the  want  of  a  replica- 
tion, is  not  the  correct  practice.  Wade 
V.  Doyle,  17  Fla.  522,  citing  Cir. 
Ct.  Rule  51. 

Amendment. — But  the  court  may 
permit  an  amended  replication  to  be 
filed.  Wakefield  v.  Littlefield,  52  Me. 
31.  And  when  it  is  necessary  to  the 
attainment  of  justice  the  court  should 
permit  it.  Payne  v.  Bruton,  6  Ark. 
278. 

2.  Bosman  v,  Akeley,  39  Mich.  710. 
S.  Williams  v,  Perkins,  21  Ark.  18; 

Seits  V,  Sinel,  62  Ind.  253. 

Where  a  demurrer  was  sustained  to 
a  special  plea,  it  was  held  to  be  im- 
proper to  enter  a  judgment  while  the 
general  issue  was  pending.  Denby 
V.  Graff,  10  111.  App.  196. 

Where  a  demurrer  to  a  plea  was 
sustained  with  leave  to  amend,  the 
defendant  failing  to  amend  and  the 
case  proceeding  to  judgment  on  other 
issues,  it  was  held  that  the  Supreme 
Court  would  review  the  decision  on 
the  demurrer.  O'Boyle  v.  Brown, 
Wright  (Ohio)  465. 

Law  and  Facts  Snbmltted  Together. — 
Where  the  law  and  facts  of  a  case  were 
submitted  to  the  court  for  adjudication 
after  a  demurrer  to  a  plea  had  been 


filed  but  before  *action  thereon,  it  was 
held  that  if  the  demurrer  is  sustained, 
the  defendant  waives  his  right  to  the 
benefit  of  a  judgment  respondeat  ouster. 
Frier  v.  State,  11  Fla.  300. 

4.  Clearwater  v.  Meredith,  i  Wall. 
(U.  S.)42;  Howards.  Ramsay, 7  Har. 
&  J.  (Md.)  123. 

Thus,  where  the  plaintiff  demurred 
to  a  rejoinder  to  his  replication,  which 
demurrer  was  overruled  by  the  lower 
court,  but  the  Supreme  Court  reversed 
the  ruling  and  sustained  the  de- 
murrer, the  court  refused  to  award  a 
procedendo^  saving:  *  ♦The  correct  de- 
termination of  the  issue  in  law  de- 
finitively settling  against  him  [the  de- 
fendant] the  right  of  the  appellee  to 
the  prosecution  of  his  suit,  there  re- 
mained no  ground  for  the  trial  of  any 
issue  in  fact."  Thompson  v.  State,  4 
Gill  (Md.)  166. 

So  in  Arkansas,  in  an  action  on  a 
guardian's  bond,  the  defendant  de- 
murred and  added  paragraphs  plead- 
ing covenants  performed,  etc.;  the 
demurrer  was  sustained,  and  the 
plaintiff  rested,  and  final  judgment  was 
rendered  against  him.  It  was  held 
that  as  the  whole  complaint  was  bad 
the  trial  of  the  other  pleas  was  not 
necessary.  Vance  v.  Beattie,  35  Ark.  95. 

6.  When  the  demurrer  of  one  de- 
fendant is  sustained  to  the  complaint, 
it  is  error  for  the  court  to  give  judg- 
ment in  favor  of  the  defendants  who 
did  not  appear.  Farwell  v.  Jackson, 
28  Cal.  106;  Norton  r.  St.  Louis,  97 
Mo.  537;  Dyal  v.  Hays  (Ark.  1890),  la 
S.  Vf.  Rep.  874. 
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g.  When  Judgment  Operates  as  a  Bar.— When  a  demurrer 
goes  to  the  merits  of  the  action,  judgment  sustaining  it  is  conclu- 
sive upon  the  parties,  and  will  bar  another  action  for  the  same 
cause,  but  when  it  goes  only  to  matters  of  form,  it  does  not  have 
this  effect.* 

2.  Harmless  Error — a.  Generally. — When  a  demurrer  is  er- 
roneously sustained,  the  error  is  not  a  reversible  one  if  the  party 
is  not  thereby  placed  in  a  position  in  which  he  is  deprived  of  any 
advantage  which  the  pleading  demurred  to  could  have  availed 
him,  or  if  the  same  matters  therein  relied  on  are  subsequently 
permitted  to  be  proved  ;  but  it  must  affirmatively  appear  that 
there  was  another  pleading  or  paragraph  under  which  the  facts 
could  be  proved.* 

b.  To  One  Paragraph  of  Complaint. — Where  a  demurrer  is 
sustained  to  one  of  several  paragraphs  of  a  complaint,  the  error 
will  be  harmless  where  the  same  evidence  may  be  introduced  and 
the  same  relief  granted  under  another  paragraph  of  the  com- 
plaint.* 

c.  To  One  of  Several  Pleas. — So,  also,  where  a  general  de-^ 
nial  is  filed  in  connection  with  a  special  plea  setting  up  no  matter 
which  is  not  available  under  the  general  denial,  the  sustaining  of 
a  demurrer  to  such  a  special  plea  is  not  reversible  error,*  and  the 


But  where  such  a  demurrer  goes  to 
the  right  of  plaintiff  to  recover,  and 
not  to  the  personal  discharge  of  the 
defendant  demurring,  the  judgment 
sustaining  the  demurrer  inures  to  the 
benefit  of  his  codefendants.  State  v. 
Williams,  17  Ark.  371. 

1.  See  Am.  &  Eng.  Encyc.  Law,  tit. 
Res  Adjudicata. 

DimiMal  after  Leave  to  Amend. — But 
when  leave  to  amend  is  granted  after 
demurrer  sustained  to  complaint,  the 
plaintiff  may  dismiss  his  complaint, 
and  the  ruling  on  the  demurrer  is  not 
a  bar  to  a  subsequent  actioiji.  McGat- 
rick  V.  Wason,  ±  Ohio  St.  566;  Si  vers 
V,  Sivers,  97  Cal.  518;  Scherflf  v,  Mis- 
souri Pac.  R.  Co.,  81  Tex.  471. 

8.  Jouchert  v.  Johnson,  108  Ind.  436; 
Barnard  v.  Sherley,  135  Ind.  569; 
Travellers  Ins.  Co.  v.  Noland,  97  Ind. 
217 ;  Howie  v.  Edwards,  97  Ala.  649. 

8.  Huntingdon  v,  Hawley,  120  Ind. 
503;  Wray  v.  Wray,  32  Ind.  126; 
Logansport  v.  Wright,  25  Ind.  512; 
Whiteman  v,  Harriman,  85  Ind.  49; 
Madgett  v,  Fleenor,  90  Ind.  517;  Les- 
ter V.  Brier,  88  Ind.  296;  Elkhart  v, 
Wickwire,  87  Ind.  77;  George  v. 
Brooks,  94  Ind.  275;  McClelland  7*. 
Louisville,  etc.,  R.  Co.,  94  Ind.  277; 
Moore  r.  Boyd,  95  Ind.  135. 


Where  there  Are  Two  Oounts  in  a  Oom- 
Iilaint,  containing  the  same  matter, 
except  that  one  sets  up  additional  but 
redundant  matter,  the  sustaining  of 
a  demurrer  to  the  latter  is  harmless 
error.  Nevada  County,  etc..  Canal  Co. 
t\  Kidd,  37  Cal.  282. 

Nominal  Damacea. — It  has  been  held 
that  where  a  demurrer  has  been  sus- 
tained to  a  complaint,  the  judgment 
will  not  be  reversed  if  such  complaint 
states  facts  entitling  the  plaintiff  to 
merely  nominal  damages — in  analogr 
to  the  holding  that  a  judgment  will 
not  be  reversed  for  a  failure  to  assess 
only  nominal  damages.  State  v. 
Fitch,  113  Ind.  478;  Reid  r.  Johnson, 
132  Ind.  416. 

4.  Alabama. — Alabama  G.  S.  R.  Co. 
V.  Frazier,93  Ala. 45 ;  McKensie  v.  Jack- 
son, 4  Ala.  230 ;  Kake  v.  Pope,  7  Ala. 
161 ;  Shehan  v,  Hampton,  8  Ala.  942; 
Groodwin  v.  McCoy,  13  Ala.  271 ;  Gil- 
lespie V.  Battle,  15  Ala.  276;  Stein  v. 
Ashbey,  24  Ala.  521 ;  Nelson  v.  Bon- 
durant,  26  Ala.  341 ;  Dunlap  v.  Rob- 
inson, 28  Ala.  100;  Powell  v.  Powell, 
30  Ala.  697 ;  Fail  v.  McArthur,  31  Ala. 
26 ;  Stedham  v.  Stedham,  32  Ala.  525 ; 
Rodgers  v.  Brazeale,  34  Ala.  512 ;  Gog- 
gins  V.  Smith,  35  Ala.  683;  Powell  v 
Asten,  36  Ala.  140;  Kannady  v.  Lam- 
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defendant  cannot  make  it  reversible  error  by  withdrawing  the 
general  issue  after  the  demurrer  to  his  special  plea  is  sustained  ;^ 
or  where  several  pleas  are  filed  setting  up  substantially  the  same 
matters,  the  erroneous  ruling  of  the  court  in  sustaining  a  de- 
murrer to  any  one  of  such  pleas  will  be  harmless  if  the  defendant 
might  still  show  the  same  facts  under  any  of  the  remaining 
pleas.* 

d.  To  One  Paragraph  of  Answer  or  Reply.— The  same 
result  attends  the  erroneous  sustaining  of  a  demurrer  to  one  of  sev- 
eral paragraphs  of  an  answer,  where  the  same  evidence  is  admissi- 


bert,  37  Ala.  57 ;  Lawson  v.  Hicks,  38 
Ala.  279;  Alabama  G.  S.  R.  Co.  v, 
Dobbs,  loi  Ala.  219;  Richmond,  etc., 
R.  Co.  V.  Hissong,  97  Ala.  187. 

Colorado. — Colorado  Cent.  R.  Co. 
r.  Mollandin,  4  Colo.  154;  Brown  v. 
People,  3  Colo.  115.  Contra^  Tegar- 
den  V.  Carpenter,  36  Miss.  404. 

Indiana,  —  Brookville,  etc..  Turn- 
pike Co.  V.  Pumphrey,  59  Ind.  84; 
Coal  V.  Coal,  54  Ind.  325;  Flora  r. 
Cline,  89  Ind.  208;  Baker  v,  Arctic 
Ditchers,  54  Ind.  310;  Lake  Erie,  etc., 
R.  Co.  V.  Fix,  88  Ind.  381 ;  Haywood 
t.  Hedrick,  94  Ind.  340;  Cooper  v. 
Metzger,  74  Ind.  544;  Ketcham  v. 
Brazil  Block  Coal  Co.,  88  Ind.  515; 
Phillip  V.  Aurora  Lodge,  87  Ind.  505; 
Crawfordsville  v.  Bond,  96  Ind.  236; 
Milner  v,  Hyland,  77  Ind.  458;  Ep- 
stein V.  Greer,  78  Ind.  348;  GafP  v. 
Greer,  88  Ind.  126;  State  v.  Roche,  94 
Ind.  372;  Rowe  v.  Major,  92  Ind.  206; 
Hamilton  v.  Browning,  94  Ind.  242; 
Mills  V.  Todd,  83  Ind.  25;  Milford 
School  Town  x\  Powner,  126  Ind.  528; 
Hoke  X'.  Applegate,  88  Ind.  530 ;  Ohio, 
etc.,  R.  Co.  V.  Nickless,  73  Ind. 
386;  Dnmi  V.  Stevens,  94  Ind.  181; 
Becknell  v.  Becknell,  no  Ind.  42; 
McBride   v.   Stradley,   103   Ind.  405; 


Map  V.  Hedges,  79  Ind.  288;  Collier 

id.  342; 
Henderson,  lie  Ind.  316;    Ralston  v. 


Mayi 


ones,  86  Ind. 


\\  Henderson  v. 


Moore,  105  Ind.  243;  Evansville,  etc., 
R.  Co.  V.  Maddux,  134  Ind.  584;  Hil- 
lenbrand V.  Stockman,  123  Ind.  600; 
Grose  r>.  Dickerson,  53  Ind.  460 ;  Wood 
V.  Crane,  75  Ind.  207 ;  Craig  v.  Frazier, 
127  Ind.  287;  Smith  t-.  McKean,  99 
Ind.  loi ;  Harding  T'.  Cowgar,  127  Ind. 
249;  Arnold  v.  Smith,  jS  Ind.  417; 
Galway  v.  State,  93  Ind.  161 ;  Web- 
ster f.  Bebinger,  70  Ind.  9;  Vermil- 
lion County  V.  Chipps,  131  Ind.  59; 
Wood  V.  State,  130  Ind.  366;  Hunt- 
ington County  V,  Huffman,  134  Ind. 
6:  Crow  T'.  Carver,  133  Ind.  261. 
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Wlitn  Material  Brldeiioa  Bzfilndad. — 

But  when  the  record  shows  that  mate- 
rial evidence  of  the  facts  which  might 
have  been  shown  under  the  general 
issue  was  excluded,  the  erroneous 
sustaining  of  a  demurrer  to  a  plea  is 
not  rendered  harmless  by  reason  of 
the  plea  of  the  general  issue  on  file. 
Green  v.  Campbell,  52  Cal.  586. 

1.  Wickwire  v.  Angola,  4  Ind.  App. 
253;  Kidwell  V.  Kidwell,  48  Ind.  224; 
Cincinnati,  etc.,  R.  Co.  f.  Smith,  127 
Ind.  464;  Baltes  v,  Bass  Foundry,  etc., 
Works,  129  Ind.  191. 

Where  the  General  Issiie  li  Not  Headed, 
error  in  sustaining  demurrer  is  not 
rendered  harmless  by  reason  of  the 
fact  that  the  matter  set  up  in  the 
special  plea  could  have  been  proven 
under  the  general  issue.  Under  Code 
Ala.  he  could  rely  on  his  special 
plea.  Moses  v.  Lawrence  County 
Bank,  149  U.  S.  298. 

l^thdrawal  of  Para^rai^h  OliiJeoted  to 
after  Benmrrer  Snatalned. — Where  the 
court  erroneously  sustains  a  demurrer 
to  the  reply  to  a  single  paragraph  of 
the  answer,  and  the  defendant  there- 
after offers  to  withdraw  such  para- 
graph, but  the  court,  at  the  instance  of 
the  plaintiff,  refuses  to  allow  such 
withdrawal,  the  plaintiff  cannot  there- 
after complain  of  the  ruling  on  de- 
murrer. Conley  v.  Dibber,  91  Ind. 
416. 

2.  Rake  v.  Pope,  7  Ala.  161 ;  Shehan 
V.  Hampton,  8  Ala.  942;  Colorado 
Cent.  R.  Co.  v.  Blake,  3  Colo.  417; 
Colorado  Cent.  R.  Co.  v,  Mollandin, 
4  Colo.  154;  Ross  V,  Neal,  7  T.  B.  Mon. 
(Ky.)  407;  Sammis  v.  Wightman,  31 
Fla.  10;  ShrefBer  v.  Nadelhoffer,  133 
111.  536;  Anderson  t;.  Dunn,  19  Ark. 
650;  Norris  v.  State,  22  Ark.  524; 
Elkhart  v.  Wickwire,  87  Ind.  79.  So 
also  where  the  facts  might  be  shown 
without  a  plea.  U.  S.  Express  Co.  f . 
Keefer,  59  Ind.  268. 
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ble  under  those  paragraphs  left  on  the  record,*  or  the  sustaining^ 
of  a  demurrer  to  one  of  several  paragraphs  of  a  reply  under  Hke 
circumstances* 

e.  Where  Defense  Pleaded  is  Permitted  to  be  Shown. 
— It  has  been  held  that  when  a  demurrer  to  an  answer  is  errone- 
ously  sustained,  but,  notwithstanding  such  ruling,  the  court  per- 
mits the  introduction  of  evidence  in  support  of  the  defense  raised 
by  the  answer  and  gives  the  defendant  the  full  benefit  of  it,  the 
error  is  not  prejudicial.* 


1.  Coupland  v.  Housatonic  R.  Co., 
6i  Conn.  531 ;  George  v.  Brooks,  94 
Ind.  274;  Moore  v,  Boyd,  95  Ind.  134; 
McClelland  v.  Louisville,  etc.,  R.  Co., 
94.  Ind.  276;  Luntz  v.  Greve,  102  Ind. 
173;  Langsdale  v.  Woollen,  99  Ind. 
575;  Over  V,  Shannon,  75  Ind.  352; 
Hazelett  v.  Butler  University,  84  Ind. 
230;  Aurora  v.  Fox,  78  Ind.  i;  Hege 
V,  Newsom,  96  Ind.  426;  Brown  v. 
Harrison,  93  Ind.  142;  Lehman  v. 
Scott,  113  Ind.  76;  Scott  V,  Stetler, 
128  Ind.  386;  Johnson  v.  Putnam,  95 
Ind.  57;  Epperson  v.  Hostetter,  95 
Ind.  583;  Heshion  v,  Julian,  82  Ind. 
576;  Darrell  v.  Hilligoss,  etc..  Gravel 
Road  Co.,  90  Ind.  264;  Traylor  v, 
Dykins,  91  Ind.  229;  Galway  v.  State, 
93  Ind.  161 ;  Lynn  v.  Crim,  96  Ind.  89; 
Weir  V.  State,  96  Ind.  315 ;  Harrison 
School  Tp.  v.  McGregor,  96  Ind.  185; 
Landwerlen  v.  Wheeler,  106  Ind.  523; 
Fleetwood  v.  Brown,  109  Ind.  572; 
Gipson  V.  Shanklin,  83  Ind.  147 ;  Ohio, 
etc.,  R.  Co.  V.  Nickless,  73  Ind.  382 ; 
Moral  School  Tp.  v.  Harrison,  74  Ind. 
93 ;  Bartholomew  County  v.  Jameson, 
86 Ind.  154;  Lawrenceburgh  Furniture 
Mfg.  Co.  V.  Hinke,  119  Ind.  48;  Mes- 
sick  V,  Midland  R.  Co.,  128  Ind.  84; 
Pattison  v,  Babcock,  130  Ind.  475; 
Butler  v.  Thornburg,  131  Ind.  238; 
Williamson  v.  Yingling,  93  Ind.  47. 

mtlcatloii  of  Damages. — Where  a  de- 
murrer is  sustained  to  a  paragraph 
setting  up  matters  in  mitigation  of 
damages,  though  erroneous,  it  will 
not  be  disturbed  if  the  same  evidence 
is  admissible  under  other  paragraphs. 
McFadden  v.  Fritz,  110  Ind.  i. 

FaUure  of  Conslderatloii. — In  an  ac- 
tion on  a  promissory  note  where  differ- 
ent paragraphs  of  the  answer  set  up 
failure  of  consideration,  it  was  held  not 
reversible  error  to  sustain  a  demurrer 
to  any  of  such  paragraphs,  so  long  as 
one  is  left  under  which  the  evidence 
is  admissible.  Caldwell  v.  Fayette 
County,  80  Ind.  99. 


•  Same  Judgmtnt  ai  Answer  8oi|glit. — 

Error  in  sustaining  demurrer  to  an 
jlnswer  pleaded  in  bar  of  personal  judg- 
ment is  harmless,  when  no  personal 
judgment  is  rendered.  Losey  v. 
Bond,  94  Ind.  67.  See  also  Allen  v, 
Berndt,  133  Ind.  357;  Jones  v.  Parks, 
78  Ind.  539. 

Judgment  for  Debt. — Where  judg- 
ment was  in  favor  of  the  defendant, 
previous  demurrer  erroneously  sus- 
tained is  harmless  error.  Miller  v. 
Smith,  98  Ind.  226. 

Demurrer  to  Counterclaim. — It  has 
been  held  that  the  improper  sustaining 
of  a  demurrer  to  a  counterclaim  is 
harmless  error  where  judgment  is  ren- 
dered against  the  plaintifton  the  com- 
plaint.    McCoy  V,  Monte,  90  Ind.  441. 

To  One  Paragraph  of  Gross- oomiaalnt. 
— Where  the  two  paragraphs  of  a 
cross-complaint  present  the  same  mat- 
ters, a  demurrer  sustained  erroneously 
to  one  paragraph  is  harmless.  Long 
V.  Williams,  74  Ind.  115;  Wendlandt 
V.  Cavanaugh,  85  Wis.  256.  So  where 
a  demurrer  is  sustained  to  a  cross-com- 
plaint, when  all  the  averments  of  the 
cross-complaint  can  be  proved  under 
an  answer  or  general  denial  on  file. 
Hall  V,  Hedrick,  125  Ind.  329. 

2.  Mason  v.  Mason,  102  Ind.  38; 
Daggett  V.  Flanagan,  78  Ind.  253. 

where  a  reply,  which  sets  up  new 
matter  sufficient  in  law  to  avoid  the 
defense,  is,  on  demurrer,  erroneously 
held  insufficient,  and  the  case  is  finally 
disposed  of  by  a  finding  against  the 
plaintiff  on  issues  of  fact,  under  which 
the  special  matter  in  the  reply  is  not 
available  to  the  plaintiff,  the  error  of 
the  court  in  sustaining  the  demurrer 
constitutes  a  good  ground  for  revers- 
ing the  final  judgment,  and  awarding 
a  new  trial,  unless  the  record  shows 
such  error  to  have  been  otherwise 
waived.  Knox  County  Bank  r.  Lloyd, 
18  Ohio  St.  353. 

3.  Bentonville  R.  Co.  v.  Baker,  45 
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/.  Where  Amended  Pleading  is  Filed. — Where  a  demurrer 
to  a  pleading  is  sustained  but  the  same  facts  are  put  in  issue  by 
amended  pleadings,  any  error  in  the  ruling  on  the  demurrer  is 
waived.*  It  may  be  stated  as  a  general  proposition  that  when 
an  amended  pleading  is  filed  in  lieu  of  another  to  which  a  de- 
murrer has  been  sustained,  the  erroneous  ruling  on  the  demurrer 
is  thereby  waived  ;*  but  at  the  same  time  it  is  held  that  an  order 


^1 


Ark.  252;  Bartholomew  County  v. 
Jameson,  86  Ind.  154. 

Kd  Presumption  as  to  Evidence. — But 
the  court  will  not  presume  that  any 
evidence  was  given  upon  a  count  held 
bad  upon  demurrer.  Schroeder  v. 
Chicago,  etc.,  R.  Co.,  41  Iowa  348. 

And  it  is  also  held  that  the  sustain- 
ing of  a  demurrer  to  a  good  paragraph 
of  an  answer,  when  there  is  no  other 
paragraph  under  which  the  same  facts 
may  be  proven,  is,  in  effect,  a  decision 
by  the  court  that  the  facts  thus  set  up 
do  not  constitute  a  defense  and  are  not 
admissible  in  evidence.  And  although 
some  of  the  facts  specially  pleaded 
may  have  been  admitted  in  evidence, 
the'  finding  of  the  court  cannot  be 
looked  to,  and  the  court  has  no  way 
of  knowing  that  other  facts  in  sup- 
port of  the  plea  might  not  have  been 
brought  forward  in  evidence  had  the 
demurrer  to  the  plea  not  been  sus- 
tained. Rush  V.  Thompson,  112  Ind. 
163;  Wilson  V.  Monticello,  85  Ind.  lo; 
Moyer  v.  Brand,  102  Ind.  301 ;  Fleet- 
wood V.  Brown,  109  Ind.  507;  New  v. 
Walker,  108  Ind.  376. 

1.  Lewis  V.  Coulter,  10  Ohio  St. 
452 ;  Davis  v.  Gray,  17  Ohio  St.  331 ; 
Sage  V.  Slentz,  23  Ohio  St.  i ;  Kitchen 
V.  Loudenback,  48  Ohio  St.  177 ;  Love- 
land  V.  Gamer,  71  Cal.  541 ;  Hormann 
V.  Hartmetz,  128  Ind.  354;  Dayton 
Union  Ins.  Co.  v.  Mc6ookey,  33 
Ohio  St.  555 ;  Hunter  v.  Pfeiffer,  108 
Ind.  197. 

Where  a  demurrer  is  erroneously 
sustained  to  a  complaint  in  a  single 
paragraph,  stating  the  facts  specific- 
ally, and  afterwards  another  para- 
graph more  general  is  filed  upon 
which  there  is  issue,  and  upon  the  trial 
of  which  the  facts  stated  in  the  original 
would  have  been  admissible  in  evi- 
dence, the  error  cannot  be  held  harm- 
less, it  being  presumed,  nothing  ap- 
pearing to  the  contrary,  that  the  case 
was  tried  upon  the  erroneous  theory 
of  law  as  held  in  sustaining -the  de- 
murrer. Travellers  Ins.  Co.  v.  Noland, 
97  Ind.  217. 
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Bnle  ApplieB  Only  to  Same  Matters 
Pleaded  Anew.  —  When  separate  de- 
fenses are  set  up  in  answer,  and  de- 
murrer is  sustained  to  one  or  more  of 
them,  an  amended  answer  subse- 
quently filed  operates  as  a  waiver  of 
error  as  to  such  defenses  as  are  pleaded 
anew,  but  not  as  to  defenses  to  which 
the  demurrer  was  sustained,  and  which 
are  not  again  pleaded.  Hagely  v, 
Hagelv,  68  Cal.  348. 

2.  Arkansas. — Langley  v,  Langley, 
45  Ark.  396;  Walker  v.  Wills,  5  Ark. 
166. 

California. — Ganceart  v.  Henry,  98 
Cal.  283;  Gale  v.  Tuolumne  Water 
Co.,  14  Cal.  28. 

Colorado. — Hurd  v.  Smith,  5  Colo. 
y3;  Perrigo  Gold  Min.,  etc.,  Co.  v. 
Grimes,  2  Colo.  651. 

Illinois. — Dean  v.  Gecman,  44  111. 
286;  Dickhut  t^.  Durrell,  11  111  73; 
People  V.  Core,  85  111.  248. 

Indiana. — Whitesides  v.  Hunt,  97 
Ind.  191 ;  Hoke  v.  Applegate,  92  Ind. 
570;  Dickson  v.  Rose,  87  Ind.  103; 
Earp  V.  Putnam  County,  36  Ind.  470; 
Miles  r.  Buchanan,  36  Ind.  490; 
Polleys  V.  Swope,  4  Ind.  217;  De 
Armond  v.  Stoneman,  63  Ind.  386; 
St.  John  V,  Hardwick,  17  Ind.  180; 
Jay  V.  Indianapolis,  etc.,  R,  Co.,  17 
Ind.  262;  Ham  v.  Carroll,  17  Ind.  442; 
Cross  V.  Truesdale,  28  Ind.  44;  Aiken 
V.  Bruen,  21  Ind.  137;  Patrick  v. 
Jones,  21  Ind.  249;  Kennedy  v.  Ander- 
son, 98  Ind.  151 ;  Petty  v.  Church  of 
Christ,  95  Ind.  278;  Wingate  v.  Wil- 
son,  53  Ind.  78. 

Kansas. — Rosa  v.  Missouri,  etc.,  R. 
Co.,  18  Kan.  124. 

Minnesota. — Becker  v.  Sandusky 
City  Bank,  i  Minn.  311. 

Montana. — Perkins  v.  Davis,  2 
Mont.  474;  Barber  v.  Briscoe,  8 
Mont.-  214. 

Nebraska. — Buck  v.  Reed,  27  Neb. 
67 ;  Pottinger  v.  Garrison,  3  Neb.  223. 

New  Tork. — Jones  v.  Thompson,  6 
Hill(N.Y.)  621. 

Oregon. — Huffman  v.  McDaniel,  I 
Oregon  361. 
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sustaining  a  demurrer  to  an  original  complaint  will  not  preclude 
a  further  consideration  of  the  same  legal  questions  raised  by  such 
a  demurrer  upon  a  fuller  development  of  the  facts  in  the  amended 
pleading.* 

g.  Where  Ruling  is  Changed.— After  a  demurrer  is  sus- 
tained,  if  the  court,  before  trial,  changes  such  ruling,  the  party  in 
whose  favor  the  change  is  made  cannot  complain.* 

XIX.  Effect  of  Ovsbbulihci — 1.  Introdnetory  Statement. — The 
issue  raised  by  a  demurrer  is  one  of  law,  as  to  whether  the  plead- 


Virginia. — Hopkins  v,  Richardson, 
9  Gratt.  (Va.)  485;  Darracott  v,  Ches- 
apeake, etc.,  R.  Co.,  83  Va.  289. 

Washington. — Lowman  v.  West,  7 
Wash.  407. 

United  5/6/r.9.— Mar8.hall  v.  Vicks- 
burg,  15  Wan.  (U.S.)  146;  U.  S.  v. 
Boyd,  5  How.  (U.  S.)  29. 

When  Demurrer  li  Brroneonsly  Decid- 
ed agalDst  a  Party,  if  he  amend,  setting 
up  a  different  and  repugnant  case,  he 
abandons  his  old  case,  and  judgment 
against  him  on  the  new  one  will  not  be 
reversed  for  such  error.  Shamokin 
Bank  v.  Street,  16  Ohio  St.  i. 

And  the  erroneous  sustaining  of  a 
demurrer  to  a  complaint  is  waived  by 
moving  to  dismiss  instead  of  standing 
upon  the  decision.  Lowman  v.  West, 
7  Wash.  407. 

After  Demurrer  Siutalned  to  a  Plea,  if 
the  defendant,  by  leave  of  court,  files  a 
new  plea,  he  abandons  his  former  plea 
and  the  exceptions  to  the  judgment  on 
demurrer,  and  the  court  will  not  review 
such  judgment.  Garlington  v.  Priest, 
13  Fla.  559;  Perrigo  Gold  Min.,  etc., 
Co.  V.  Grimes,  2  Colo.  651. 

Plea  In  Abatement. — Pleading  over 
after  demurrer  to  plea  in  abatement 
sustained,  does  not  waive  the  objection 
to  the  decision  on  the  demurrer^  De- 
lahay  v.  Clement,  4  111.  201 ;  Weld  v. 
Hubbard,  11  111.  573. 

Contra. — Where  a  second  plea  is  filed 
setting  up  different  matter  in  abate- 
ment. Veeder  -v.  Wright,  6  Ark. 
416. 

Amended  Replication.  —  When  the 
plaintiff  replies  de  novo,  after  a  de- 
murrer has  been  sustained  to  his  origi- 
nal replication,  he  waives  any  right  he 
might  have  had  to  question  the  cor- 
rectness of  the  ruling  on  the  demur- 
rer. Clearwater  v.  Meredith,  i  Wall. 
(U.  S.)  42. 

Amending  One  Fanigrai»h  Inelfoctnal 
as  to  Otliers. — When  one  of  several 
paragraphs   to   which    demurrer    has 


been  sustained  is  amended,  exceptions 
reserved  as  to  the  ruling  of  the  de- 
murrer upon  the  other  paragraphs  are 
not  thereby  waived.  Washburn  r. 
Roberts,  72  Ind.  215. 

Where  Exception  li  Besenred,  it  has 
been  held  that  where  a  demurrer  to  a 
complaint  is  sustained  and  the  ex- 
ception is  saved,  the  objection  is  not 
waived  by  going  to  trial  on  an  amended 
complaint.  Wood  v,  Mastick,  2  Wash. 
Ter.  64. 

In  Florida,  by  c.  3430,  Act  March  5, 
1883,  amending  pleading^  is  not  a 
waiver  of  erroneous  judgment  upon  de- 
murrer.    Jones  V.  Townsend,  21  Fla. 

438. 

Oonlteslon  of  Demnrrer. — Where  a  de- 
murrer is  directed  against  a  plea,  the 
defendant  confesses  the  demurrer  by  fil- 
ing an  amended  plea  without  waiting 
for  judgment  on  the  demurrer.  Tittle 
1'.  Bonner,  53  Miss.  583;  Shirley  v. 
Fearne,  33  Miss.  653 ;  Georgia  Home 
Ins.  Co.  V.  Jones,  49  Miss.  S);  Smith 
V,  Elder,  7  Smed.  &  M.  (Miss.)  509; 
Phillips  V.  Cooper,  50  Miss.  722. 

1.  Post  V.  Pearson,  108  U.  S.  418. 

**  As  long  as  the  action  continues  to 
be  pending  in  the  same  court,  the 
judgment  upon  a  demurrer  to  a 
declaration  cannot  be  considered  as 
absolutely  and  conclusively  final ;  for, 
in  the  exercise  of  judicial  discretion, 
any  question  of  law  upon  which  an 
opinion  has  been  expressed  may  be 
reopened  for  further  examination; 
and  it  is  quite  immaterial  whether 
such  reexamination  is  allowed  in  the 
same  form  and  manner  in  which  the 
question  was  at  first  presented  and 
considered,  or  arises  otherwise  in  the 
course  of  due  proceedings  upon  the 
trial."  Calder  v.  Haynes,  7  Allen 
(Mass.)  387. 

2.  Huntington  First  N^t.  Bank  v, 
Williams,  126  Ind.  425;  Hartlep  v. 
Cole,  loi  Ind. 458;  Mitchells.  Chaires, 
2  Fla.  21. 
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ing  demurred  to  is  sufficient,  admitting  the  facts  therein  well 
pleaded  to  be  true,  and  being  thus  raised,  the  legal  sufficiency 
must  be  determined  by  the  court.  If  the  pleading  demurred  to 
is  held  to  be  sufficient,  the  demurrer  is  overruled.  The  order 
overruling  the  demurrer  does  not,  as  a  general  thing,  direct  a  final 
l>ut  an  interlocutory  judgment  against  the  demurrant.* 

2.  Pleading  Over — a.  GENERALLY. — The  demurrant  may  then, 
upon  leave  obtained,  plead  over  or  answer.*     Leave,  however,  is 


1.  The  decision  of  the  court,  or  the 
report  of  the  referee  upon  the  trial  of 
a  demurrer,  must  direct  the  final  or 
interlocutory  judgment  to  be  entered 
thereupon.     Bliss  Ann.  Code  (N.  Y.), 

4    I03I. 

This  section  does  not  require  that 
the  decision  shall  direct  both  inter- 
locutory and  final  judgments.  Thomp- 
son f.  Stanley,  29  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  11. 

As  to  the  proper  practice  with  re- 
gard to  entering  an  interlocutory 
judgment  upon  an  order  overruling  a 
demurrer,  see  U.  S.  L.  Ins.  Co.  v. 
Jordan,  21  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  330;  Riggs  V.  Stewart,  14 
Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  141; 
Crasto  V.  White,  17  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  46;  Wightman 
V.  Shankland,  18  How.  Pr.  (N.  Y.  Su- 
preme  Ct.)83. 

As  to  Fonn  of  order  on  demurrer  and 
interlocutory  judgment,  see  U.  S.  Life 
Ins.  Co.  V,  Jordan,  21  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  330. 

Reqnisltos  of  Order. — Garner  v.  Har- 
mony Mills,  6  Abb.  N.  Cas.  (N.  Y. 
Super.  Ct.)  212;  Boyd  v,  Vollmar,  18 
Wis.  449;  Ford  v.  David,  3  Abb.  Pr. 
(N.   Y.  Super.  Ct.)  385. 

Bfbct  of  IntoTlooatory  Judgment.— The 
legal  eflfect  of  an  interlocutory  judg- 
ment is  simply  to  establish  the  plain- 
tiflTs  right  to  maintain  the  action  and, 
consequently,  to  recover  some  dam- 
ages, though  they  might  be  merely 
nominal.  But  the  quantum  of  dam- 
ages remains  an  open  question  to  be 
ascertained  by  proof;  and  upon  this 
question  both  parties  have  an  equal 
right  to  be  heard.  Turner  v.  Carter 
I  Head  (Tenn.)  525 ;  Weatherford  v. 
Fishback,  4  111.  170. 

a.  A  r^tfw.tfl*.— Campbell  v.  Savage, 
33  Ark.  678 ;  Deloach  v,  Neal,  5  Ark. 
243;  State  V.  Crow,  11  Ark.  642. 

California. — ^Thornton  v.  Borland, 
12  Cat.  438,  cited  in  14  Cal.  202,  30 
Cal.  78;  Barron  v.  Deleval,  cited  in 
71  Cal.  492. 


Colorado, — Chivington  v.  Colorado 
Springs  Co.,  9  Colo.  597,  affirming^ 
Hunt  V.  Hayt,  10  Colo.  283;  Corson  v, 
Neatheny,  9  Colo.  212 ;  De  Walt  v. 
Hartxell,  7  Colo.  601. 

Delaware, — Wilds  r.  Bishop,  cited  in 
I  Harr.  (Del. )  87,  note  a;  Wood  v.  Wil- 
mington Conference  Academy,  5 
Houst.  (Del.)  519;  Randel  v.  Chesa- 
peake, etc..  Canal  Co.,  i  Harr.  (Del.) 
178;  Easton  v.  Jones,  cited  in  i  Harr. 
(Del.)  433,  note  a, 

Illinois. — Spangler  v.  Indiana,  etc., 
R.  Co.,  21  111.  276;  Weatherford  v. 
Wilson,  3  111.  253;  Weatherford  v. 
Fishback,  4  111.  175;  Conradi  v.  Evans, 
3  111.  185 ;  Harrington  v.  Stevens,  26 
111.  298;  Godfrey!'.  Buckmaster,  2  111. 
447 ;  South  Ottawa  v.  Foster,  20  III. 
296;  Voltz  V.  Harris,  40  111.  155; 
Bruschke  v.  Der  Nord  Chicago  Schuet- 
zen  Verein,  145  111.  433;  Lansing  t\ 
Birge,  3  111.  375. 

Indiana. — Patterson  v.  Salmon,  3 
Blackf.  (Ind.)  131 ;  Fitch  v.  Dunn,  3 
Blackf.  (Ind.)  142. 

Iowa, — Standi sh  v,  Dow,  21  Iowa 
363 ;  Conner  v.  Long,  63  Iowa  295. 

Kansas. — Pemberton  v.  Hoosier,  i 
Kan.  108 ;  Goodrich  v,  Atchison 
County,  47  Kan.  355. 

Kentucky. — Hancock  v.  Vawter, 
Hard.  (Ky.)  521;  Tones  v.  M'Dowell, 
4 Bibb  (Ky.)  190;  Kalston  v.  BuUitts, 
3   Bibb   (Ky.)  261;  Violett  r.  Dale,  i 


Bibb  (Ky.)  145;  Bruce  v.  Mathers,  2 
Bibb  (Ky.)  294. 

Maine. — Fox  r.  Bennett,  84  Me.  338. 

Michigan. — Mason  v.  Reynolds,  33 
Mich.  60 ;  Tefft  v.  McNoah, 9  Mich.  201. 

Minnesota. — Deuel  v.  Hawke,  2 
Minn.  50. 

Mississippi.— TitWe  v,  Bonner,  53 
Miss.  578;  Hardin  xk  Pelan,  41  Miss. 
112. 

Nebraska. — ^Roose  v,  Perkins,  9  Neb. 
304;  Mills  r. Miller,  3  Neb.  95. 

Nevada. — Winter  v.  Winter,  8  Nev. 
129;  Easterbrook  t\  Upton,  i  Nev.  398. 

New  Jersey. — Hale  v,  Lawrence, 
22  N.  J.  L.  72." 
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usually  necessary,  and  a  plea  filed  without  obtaining  leave  of  court 
after  a  demurrer  has  been  overruled,  may  be  stricken  out.* 

b.  Leave  to  Plead  Over  Discretionary. — The  demurrant 
is  not  entitled  as  of  course  to  plead  over  or  answer,  but  it  rests  in 
the  sound  discretion  of  the  court  to  grant  or  refuse  such  leave.* 


New  York, — Lansing  v,  Stevens 
(Supreme  Ct.),  20  N.  Y.  St.  Rep.  320; 
Andrews  v.  Beecker,  i  Johns.  Cas. 
(N.  Y.)  411;  Miller  v,  Sheldon,  15 
Hun  (N.  Y.)  220;  Thompson  v.  Stan- 
ley (Supreme  Ct.),  22  N.  Y.  Supp. 
897,  22  Civ.  Pro.  Rep.  (N.  Y.)  348; 
Tradesmen's  Nat.  Bank  v.  McFeeley, 
3  Hun  (N.  Y.)699;  Ford  v.  David,  i 
Bosw.  (N.  Y.)  594;  Sands  v.  Mc- 
Clelan,  6  Cow.  (N.  Y.)  582;  Hoadley 
V.  Cuyler,  10  Wend.  (N.  Y.)  593; 
Seaman  v.  Haskins,  2  Johns.  Cas.  (N. 
Y.)  284;  Hildreth  v,  Harvey,  3  Johns. 
Cas.  (N.  Y.)  300;  Service  v,  Heer- 
mance,  i  Johns.  (N.  Y.)  91;  Currie  v. 
Henry,  3  Johns.  (N.  Y.)  140;  Metro- 
politan Nat.  Bank  v.  Bussell,  14  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  98;  Lie- 
geois  V.  McCrackan,  22  Hun  (N.  Y.) 
69;  Cambridge  Valley  Nat.  Bank  v. 
Lynch,  76  N.  Y.  514;  Church  v. 
American  Rapid  Tel.  Co.,  47  N.  Y. 
Super.  Ct.  558;  Wightman  v.  Shank- 
land,  18  How.  Pr.  (N.  Y.  Supreme 
Ct.)  79;  Simson  v,  Satterlee,  64  N.  Y. 
657;  Fisher  v.  Gould,  81  N.  Y.  231; 
Drake  v.  Satterlee  (Supreme  Ct.),  16 
N.  Y.  Supp.  334;  Piper  v.  Hoard 
(Supreme  Ct.),  3  N.  Y.  Supp.  842. 

North  Carolina. — Ransom  v.  Mc- 
Clees,  64  N.  Car.  17;  Love  v.  Chat- 
ham County,  64  N.  Car.  706;  Goss  v. 
Waller,  90  N.  Car.  149. 

Ohio.  —  Beaumont  v,  Herrick,  24 
Ohio  St.  445. 

Pennsylvania.  —  Pollock  v.  Chap- 
man, 8  W.  N.  C.  (Pa.)  453;  Young  v, 
Parham,  i  Phila.  (Pa.)  289. 

South  Carolina. — Cureton  v.  Stokes, 
22  S.  Car.  583;  Cureton  v,  Westfield, 
22  S.  Car.  583;  Cheraw,  etc.,  R.  Co. 
V,  White,  14  S.  Car.  51 ;  Lowry  v, 
Jackson,  27  S.  Car.  318. 

Texas. — Cooke  v.  Crawford,  i  Tex. 
9;  Burrows  v.  Gonzales  County,  5 
Tex.  Civ.  App.  232. 

Wisconsin. — Kirst  v.  Wells,  47  Wis. 
56;  Guth  V,  Lubach,  73  Wis.  131. 

1.  Conradi  v.  Evans,  3  111.  185;  Her- 
rington  v,  Stevens,  26  111.  298;  Ed- 
brooke  v.  Cooper,  79  111.  582. 

FaUure  to  01>taln  Leave  to  Plead — ^How 
Defect  Walred.— Where  the  plaintiff 
puts  in  a  replication  to  a  plea,  after  his 


demurrer  thereto  has  been  overruled, 
without  having  asked  leave  to  withdraw 
his  demurrer  and  reply,  there  is  no 
error  in  permitting  the  parties  to  go 
to  trial  upon  the  issue,  without  ren- 
dering judgment  against  the  plaintiff 
on  his  demurrer  to  the  plea.  Voltz  t'. 
Harris,  40  111.  155. 

2.  California.  —  Thornton  v.  Bor- 
land, 12  Cal.  438;  Barron  v.  Deleval, 
58  Cal.  95. 

Colorado. — Chivington  t».  Colorado 
Springs  Co.,  9  Colo.  597,  affirming 
Byers  v.  Denver  Circle  R.  Co.,  13 
Colo.  555;  Hunt  V.  Hayt,  10  Colo. 
283;  Corson  v,  Neatheny,  9  Colo. 
212. 

Illinois. — Conradi  v.  Evans,  3  111. 
185 ;  Bruschke  v,  Der  Nord  Chicago 
Schuetzen  Verein,  145  111.  433;  Lans- 
ing V.  Birge,  3  111.  375. 

Kentucky. —  Jones  v.  M'Dowell,  4 
Bibb  (Ky.)  190;  Violett  v.  Dale,  i 
Bibb.  (Ky.)  145. 

Michigan.  — Tefft  v,  McNoah,  9 
Mich.  201;  Wyckoff  v.  Bishop,  98 
Mich.  355. 

Nebraska.  —  Roose  v.  Perkins,  9 
Neb.  304;  Mills  v.  Miller,  3  Neb.  95. 

Nevada.— '^mX.^r  v.  Winter,  8  Nev. 
129. 

New  Jersey. — Johnson  v.  Rowan, 
16  N.  J.  L.  266. 

New  Tork. — Simson  v,  Satterlee,  64 
N.  Y.  657;  Fisher  v,  Gould,  81  N.  Y. 
231 ;  Drake  v.  Satterlee  (Supreme  Ct.), 
16  N.  Y.  Supp.  334;  Piper  v.  Hoard 
(Supreme  Ct.),  3  N.  Y.  Supp. 
842. 

North  Carolina,  —  Ransom  v.  Mc- 
Clees,  64  N.  Car.  17;  Love  v.  Chat- 
ham (bounty,  64  N.  Car.  706. 

Ohio.  —  Beaumont  v,  Herrick,  24 
Ohio  St.  445. 

South  Carolina. — Cureton  v.  Stokes, 
22  S.  Car.  583;  Cureton  v.  Westfield, 
22  S.  Car.  583;  Cheraw,  etc.,  R.  Co. 
V.  White,  14  S.  Car.  51 ;  Lowry  v, 
Jackson,  27  S.  Car.  318. 

Wisconsin.  —  Guth  v.  Lubach,  73 
Wis.  131. 

Bzerdse  of  Discretion  Beriewable. — 
Where  a  demurrer  to  a  complaint  is 
overruled,  and  an  application  subse- 
quently made    for    leave    to    file   an 
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Upon  the  overruling  of  the  demurrer  the  court  will  not  allow  it 
to  be  withdrawn  where  the  court  is  of  the  opinion  that  the 
demurrant  could  not  plead  successfully.^ 

c.  Terms  and  Time  of  Pleading  Over  Discretionary. — 
The  terms  upon  which  the  demurrant  must  plead  over  or  answer^ 
and  also  the  time  in  which  such  pleading  must  be  filed,  are  gen- 
erally fixed  at  the  discretion  of  the  court.* 

d.  Effect  of  Pleading  Over.— Where  a  demurrer  to  a  plead- 
ing  is  overruled  and  the  demurrant  thereupon .  pleads  over,  the 


answer,  the  allowance  of  the  applica- 
tion rests  in  the  discretion  of  the 
court,  subject  to  review  in  case  of  its 
arbitrary  or  unreasonable  exercise. 
The  exercise  of  this  power  by  the 
court  must,  in  a  great  degree,  depend 
upon  the  special  circumstances  of  each 
case,  and  be  so  governed  as  to  prevent 
delays  and  to  promote  justice.  Thorn- 
ton V.  Borland,  12  Cal.  438,  cited  in 
14  Cal.  202,  30  Cal.  78. 

If  the  exercise  of  such  discretion  is 
reviewable  on  error  in  any  case,  it  can 
only  be  where  the  record  shows,  in 
view  of  all  the  circumstances  under 
which  the  court  acted,  an  abuse  of  dis- 
cretion, resulting  in  a  denial  to  the 
parly  of  a  fair  trial.  Beaumont  v. 
Herrick,  24  Ohio  St.  445.  And  see 
Corson  v.  Neatheny,  9  Colo.  212; 
Wyckoff  V,  Bishop,  98  Mich.  352. 

1.  "  The  withdrawing  a  demurrer 
is  only  permitted  to  save  the  expense 
of  bringing  a  new  suit.  The  court 
ought  always  to  inquire  whether  the 
pIainti£F  can  plead  successfully  or  not, 
before  they  will  allow  him  to  with- 
draw his  demurrer  and  plead."  Kirk- 
patrick,  C.  J.,  in  Broadwell  v.  Den- 
man,  7  N.  J.  L.  285. 

Upon  exception  to  the  opinion  of 
the  court  for  refusing  leave  to  with- 
draw a  general  demurrer,  it  is  not  suf- 
ficient to  state  that  the  party  **  oflfered 
to  plead  to  the  merits;"  the  plea 
should  have  been  presented  so  that  the 
court  of  original  and  appellate  juris- 
diction might  judge  whether  it  was  a 
plea  to  the  merits.  Violett  v.  Dale,  i 
Bibb  (Ky.)  144. 

In  Kentoeky,  it  was  formerly  the 
practice,  on  overruling  plaintiff's  de- 
murrer to  a  plea,  to  render  judgment 
against  him  unless  he  withdrew  his 
demurrer  and  filed  a  valid  replication. 
Patrick  V.  Conrad,  3  A.  K.  Marsh. 
(Kj.)  613. 

So,  also,  on  overruling  a  demurrer 
to  the  declaration,  the  demurrant  was 
not  allowed  to  withdraw  it  but  on  fil- 


ing a  valid  plea.  Surlott  r.  Pratt,  3 
A.  K.  Marsh.  (Ky.)  175. 

2.  Tefft  V,  McNoah,  9  Mich.  201; 
Piper  V.  Hoard  (Supreme  Ct.),  3  N.  Y. 
Supp.  842;  Drake  v.  Satterlee  (Su- 
preme Ct.),  16  N.  Y.  Supp.  334;  Cor- 
son t'.  Neatheny,  9  Colo.  212;  DeWalt 
V,  Hartzell,  7  Colo.  601 ;  Cureton  t*. 
Stokes,  20  S.  Car.  583 ;  Lowry  v.  Jack- 
son, 27  S.  Car.  318. 

Upon  overruling  a  demurrer  to  a  pe- 
tition, it  is  not  error  for  the  court  to 
require  the  defendant  to  answer  /«- 
stantery  particularly  so  where  it  does 
not  appear  that  there  is  any  defense  to 
the  action.  Roose  v.  Perkins,  9  Neb. 
304;  Mills  V.  Miller,  3  Neb.  95. 

Payment  of  Coets  as  a  Condltton  of 
Leave. — Where  a  demurrer  to  a  com- 
plaint is  overruled,  the  court  may  re- 
quire the  payment  of  all  costs  up  to 
that  time,  as  a  condition  of  leave  to 
answer.  Cheraw,  etc.,  R.  Co.  r. White, 
14  S.  Car.  51.  See  also  Guth  v.  Lu- 
bach,  73  Wis.  131 ;  Chivington  v.  Colo- 
rado Springs  Co.,  9  Colo.  597;  Byers 
V.  Denver  Circle  R.  Co.,  13  Colo.  555 ; 
Hunt  V.  Hayt,  10  Colo.  283. 

Time  Allowable.— Sufficient  time  with 
reference  to  the  character  of  the  case 
should  be  given.  Corson  v.  Neatheny, 
9  Colo.  212. 

In  New  Tork  and  Wisconsin  ^  it 
seems  that  where  a  demurier  is  over- 
ruled with  leave  to  plead  over  or  aiy 
swer,  this  must  be  done  within  twenty 
days,  or  the  right  is  at  an  end.  Ford 
V.  David,  i  Bosw.  (N.  Y.)  594;  Sands- 
V.  McClelan,  6  Cow.  (N.  Y.)  582; 
Hoadley  v.  Cuyler,  10  Wend.  (N.  Y.) 
593;  Kirst  V.  Wells,  47  Wis.  56. 

It  seems  that  the  time  to  plead  over, 
where  a  demurrer  is  overruled  with 
leave  to  plead  again,  does  not  begin  to 
run  until  the  entry  of  an  interlocutory 
judgment.  Riggs  v.  Stewart,  14  Civ. 
Pro.  Rep.  (N.  Y.  C.  PI.)  141.  See 
also  Quereau  v.  Brown,  63  Hun 
(N.  Y.)  175;  Miller  v.  Sheldon,  15 
Hun  (N.  Y.)  220. 
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demurrer  is  waived  by  pleading  over,*  except  in   jurisdictions 

1.  Arkansas. — ^Tabor  t;'.  Merchants'  59  N.  W.  Rep.  35;  Manwell  v.  Bur- 
Nat.  Bank,  48  Ark.  454;  Fordyce  v,  lington,  etc.,  R.  Co.,  89  Iowa  708; 
Merrill,  49  Ark.  277;  McLaughlin  Allen  v.  Piatt,  79  Iowa  113;  Seippel 
7'.  Hutchins,  3  Ark.  207;  Chapline  v,  v.  Blake,  80  Iowa  143. 
Robertson,  44  Ark.  202;  Hanly  v.  Kansas. — Goodrich  v.  Atchison 
Gaines,  5  Ark.  38;  Gage  v.  Melton,  i  County,  47  Kan.  355. 
Ark.  224;  Jarrett  v.  Wilson,  1  Ark.  Kentucky. — Kentucky,  etc.,  Mut.  Ins. 
137;  Buckner  v.  Greenwood,  6  Ark.  Co.  v.  Southard,  8  B.  Mon.  (Ky.)  636; 
200;  Hicks  V.  Badham,  17  Ark.  403;  Trigg  v.  Shields,  Hard.  (Ky.)  176; 
Jones  V.  Terry,  ^3  Ark.  230;  Murry  v.  Stockdon  v.  Bayless,  2  Bibb  (ICy.)  62; 
Meredith,  25  Ark.  164.  Farrow   v.  Turner,   2  A.    K.    Marsh. 

Colorado. — Thalheimer  v.  Crow,  13  (Ky.)  496;    Patrick  v.  Conrad,    Litt. 

Colo.  397;  Stanbury  v.  Kerr,  6  Colo.  Sel.    Cas.    (Ky.)    508;    Rountree     v. 

28;  Fillmore   v.  Wells,  10  Colo.  228;  Hendrick,  1  B.  Mon.  (Ky.)  190;  Car- 

Danielson  v.  Gude,  11  Colo.  87;  Wat-  son  v.  Osborne,  10  B.  Mon.  (Ky.)  156; 

son   V.  Hahn,  i    Colo.  389;  Meyer  v.  Crozier  v.  Gano,    i  Bibb  (Ky.)    257; 

Binkleman,   5    Colo.   2(52;    Webb    v.  Piatt  v.   Craig,    i    Bibb    (Ky.)   320; 

Smith,    6_  Colo.    365 1^   Anderson    v,  Violett   v.  Dale,    i   Bibb   (Ky.)    144; 

"       ~      '  "  Hancock  V.  Vawter,  Hard.  (Ky.)  519. 
Maine. — ^True  v.   Plumley,  36  Me. 


Sloan,  I  Colo.  484,  affirming  Daniel- 
son  V.  Gude,  II  Colo.  94;    Freas  v. 

Lake,  2  Colo.  480;  Perrigo  Gold  Min.,  466. 

etc.,   Co.    V.   Grimes,   2    Colo.    651 ;  Mickigan. — Kraatz  v.  Brush  Elec- 

Freas   v.    Engelbrecht,  3   Colo.    377;  trie  Lignt  Coi,  82  Mich.  457;  Ashton 

Hurd   V.  Smith,  5   Colo.  233;  Webb  r.  Detroit  City  R.  Co.,  78  Mich.  587;  Is- 


V.  Smith,  6  Colo.  365,  affirming  Fill 
more  v.  Wells,  10  Colo.  241. 

District    of    Columbia. — Moses     v. 
Taylor,  6  Mackey  (D.  C.)  255. 

Idaho. — Pence  v.  Durbin,   i   Idaho 
551- 


cotte  V.  Wayne  County,  44  Mich.  173 ; 
Peterson   v.    Fowler,   76  Mich.    258; 
Wales  V.  Lyon,  2  Mich.  276. 
J/iViiftf5d/a.— -Coitt;.Waples,  i  Minn. 

134- 
Mississippi. — Liverpool,   etc.,    Ins. 


Illinois. — Harmon    v.   Thornton,  3    Co.  v.  Sorsby,  60  Miss.  302. 


Missouri.  —  Highley  v.    Noell,  51 
Mo.  145 ;  Ware  v.  Johnson,  55  Mo.  500. 
Montana. —  Vantilburgh  v.  Hamil- 


111.  351;  Beer  v.  Philips,  i  111.  ^\ 
Peck  V.  Boggess,  2  111.  281;  Buck- 
master  V.  Grundy,  2  111.  310;  Gilbert 

x\    Maggord,    2    111.    471;    Wann    r.  ton,  2  Mont.  414;  Francisco  i;.  Benepe, 

M*(joon,  3  111.  74;  Russell  t;. Whiteside,  6    Mont.    243;    Garver    v.   Lynde,   7 

5  111.  7;  Walker  v.  Welch,  14  111.  277;  Mont.  108;  Barber  v.  Briscoe,  8  Mont. 

McFadden    v.    Fortier,   20    111.    509;  220;  Collier  v.  Ervin,  3  Mont.  144. 

American  Express  Co.   v.  Pinckney,  Nebraska. — Buck  v.  Reed,  27  Neb. 

29  111.  392;  Gardner  v.  Haynie,  42  111.  67;  Singer  Mfg.  Co.  v.  McAllister,  22 

291 ;  Camp  v.  Small,  44  111.  37;  Home  Neb.  359. 

Mut.  F.  Ins.  Co.  V.  Garfield,  60  111.  Nevada. — Lonkey  v.  Wells,  16  Nev. 

124;  Illinois  Cent.  R.  Co.  v.  Parks,  88  275;  Levey  v.  Fargo,  i  Nev.  415. 

m-   373 j    Indianapolis,   etc.,    R.    Co.  New    Tork. — Phillips     v.  Sture,    i 

7'.  Morgenstern,   106  111.  216;  Gradle  Code  Rep.  (N.  Y.  Supreme  Ct.)  56; 

V.    Hoffman,  105   111.    147;  Barnes  v.  Greenwood  v.  Brink,    i  Hun  (N.  Y.) 

Brookman,    107   111.   317;    Stearns   v.  227,  3  Thomp.  &C.  (N.  Y.)74o;  Marie 

Cope,  109  111.  340;  St.  Louis,  etc.,  R.  v.  Garrison,  13  Abb.  N.  (ias.  (N.  Y. 

Co.   V.    Hill,    14   111.   App.   579;   Mc-  Super.  Ct.)  210;  Brown  z*.  Saratoga  R. 

Laughlin  v.  People,  17  111.  App.  306;  Co.,  18  N.  Y.  495;  Peck  v.  Cowing,  i 

Shunick   v.  Thompson,    25   111.  App.  Den.  (N.  Y.)  222. 

619;  Indiana,  etc.,  R.  Co.  t;.  Sampson,  Ohio. — Mitchell      v.   McCabe,      10 

31  111.  App.  513;  School  Directors  z'.  Ohio  405. 

Kimmel,  31  111.  App.  537.  Oregon. — Wells    v.  Applegate,     12 

Indiana. — Indianapolis,  etc.,  R.  Co.  Oregon  208;  App.  in  Johnston  v.  Ore- 
V.  McAhren,  12  Ind.  552;  State  xk  gon  Short  Line,  etc.,  R.  Co.,  23  Ore- 
Barrett,  54  Ind.  434;  Indianapolis,  gon  loi ;  Olds  r.  Cary,  13  Oregon  362. 
etc.,  R.  Co.  V.  Paramore,  12  Ind.  406;  Utah. — Henderson  v.  Turng^en,  9 
Bell  V.  Hungate,  13  Ind.  382.  Utah  432;  Young  v.  Martin,  3  Utah 

Iowa. — Cook  V.  Doty  (Iowa,  1894),  4^^- 
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where  statutes  provide  to  the  contrary.* 

Emnr  in  Overroling  Denmrrer  Waived. — So,  also,  it  is  a  general  rule  that 
any  errors  conjmitted  in  overruling  a  demurrer  are  waived  *  But 
there  are  some  well-recognized  exceptions  to  the  rule,  one  of 
which  is,  error  in  overruling  a  demurrer  to  a  complaint  which 
does  not  state  a  cause  of  action,*  and  the  other,  error  in  qver- 


Vermomt. — Houston    v.  Brush,    66 

Vt.331. 

United  States.  — hvLTom  City  v. 
West,  7  Wall.  (U.  S.)  92;  Bell  v. 
Mobile,  etc.,  R.  Co.,  ±  Wall.  (U.  S.) 
«;98;  Campbell  v,  Wilcox,  10  Wall. 
(U.S.)  421. 

1.  CaUfiymia. — It  seems  to  have  been 
formerly  held  that  the  filing  of  an  an- 
swer after  the  overruling  of  a  demurrer 
is  a  waiver  of  the  demurrer.  DeBoom 
r.  Priestlj',  I  Cal.  206  ;  Pierce  v.  Min- 
ium, X  Cal.  470 ;  Brooks  v.  Minturn,  i 
Cal.  481. 

But  section  472  of  the  Code  of  Civil 
Procedure,  as  amended,  provides  among 
other  things  that  **a  demurrer  is  not 
waived  by  filing  an  answer  at  the  same 
time."  Thus  it  is  expressly  enacted 
that  a  demurrer  is  not  waived  by  the 
filing  of  answer  at  the  same  time ;  and, 
a  fortiori^  it  is  not  waived  by  the  filing 
of  an  answer,  upon  leave  given  by  the 
court,  subsequently  to  the  filing  and 
oterruling  of  the  demurrer.  Curtiss  r. 
Bachman,84  Cal.  218  ;  Thelin  v,  Stew- 
art, 100  Cal.  372. 

lA  Florida  it  was  formerly  held  that 
pleading  over  after  a  demurrer  over- 
ruled waived  the  demurrer,  Mitchell 
V.  Gotten,  2  Fla.  136;  Dupuis  v. 
Thompson,  16  Fla.  69 ;  Bailey  v,  Clark, 
6  Fla.  516;  Hooker  v,  Johnson,  8  Fla. 
453;  Robinson  v,  L*Engle,  13  Fla.  482; 
but  under  chapter  3430  of  the  laws  of 
1883  (§  "65,  Rev.  Stat.  1892),  pleading 
over  in  bar,  after  demurrer  to  the  dec- 
laration has  been  overruled,  is  not  a 
waiver  of  the  demurrer;  but  the  judg- 
ment or  ruling  on  the  demurrer  may 
be  reviewed  on  appeal,  or  writ  of  error, 
and  no  exception  need  be  taken  or 
voted  in  the  lower  court  to  secure  such 
right  of  review.  Jones  v.  Townsend, 
21  Fla.  431. 

1  Arkansas. — ^Tabor  v.  Merchants' 
Nat  Bank,  48  Ark.  454;  Chapline  v. 
Robertson,  44  Ark.  202. 

Colorado. — Freas  v.  Engelbrecht,  3 
Colo.  377;  Thalheimer  v.  Crow,  13 
Colo.  397. 

Illinois. — Lullman  v.  Barrett,  18  111. 
%•  573;  Gilbert  v.  Maggord,  2   111. 


471;  Snvder  V.  Gaither,  4III.91;  Gard- 
ner V.  Haynie,  4a  111.  291 ;  Snell  v. 
Cottingham.  72  111.  161 ;  McFadden  v. 
Fortier,  20  111.  509;  Camp  v.  Small,  44 
111.  37. 

Iowa. — Cook  V.  Doty  (Iowa  1894), 
59  N.  W.  Rep.  35 ;  Manwell  v.  Burling- 
ton, etc.,  R.  Co.,  89  Iowa  708;  Moore 
V.  Ross,  Morr.  (Iowa)  401 ;  Eubank 
V,  Whittaker,  11  Iowa  197;  Smith  v. 
Taylor,  11  Iowa  214;  Mahaska  Count}' 
V.  Ingalls,  14  Iowa  170;  State  v.  Kling- 
man,  14  Iowa  404 ;  Franklin  v.  Two- 
good,  18  Iowa  515  ;  Wilcox  T.McCune, 
21  Iowa  297 ;  Abbott  v.  Striblen,  6 
Iowa  191 ;  Mitchell  v.  Wiscotta  Land 
Co.,  3  Iowa  209. 

Kentuchy. — Carson  v,  Osborne,  10  B. 
Mon.  (Ky.)  155;  Patrick  v.  Conrad,  3 
A.  K.  Mars&.  (Ky.)  612;  Crozier  v. 
Gano,  I  Bibb  (Kv.)  257. 

Michigan. — Wales  v.  Lyon,  2  Mich. 
276. 

Minnesota. — Coit  v^  Waples,  i  Minn. 

134- 

Montana, — Collier  r.  Ervin,  3  Mont. 
144;  Perkins  v.  Davis,  2  Mont.  474. 

Nebraska. — Singer  Mfg.  Co.  v.  Mc- 
Allister, 22  Neb.  359;  Harral  v.  Gray, 
10  Neb.  186;  Dorrington  v.  Minnick, 
15  Neb.  397. 

Ohio.—  Davis  v.  Hines,  6  Ohio  St  473. 

Oregon. — Huffman  v.  McDaniel,  i 
Oregon  259 ;  Richards  v.  Fanning,  5 
Oregon  356;  Wells  v.  Applegate,  la 
Oregon  208. 

Vermont. — Houston  v.  Brush,  66  Vt. 
331 ;  Rea  v,  Harrington,  58  Vt.  181. 

Washington. — Ward  v.  Moorey,  i 
Wash.  Ter.  104. 

Where  a  defendant  demurs,  but  does 
not  stand  upon  his  demurrer,  and 
answers  over,  and  goes  to  trial  upon  the 
merits,  he  cannot  be  heard,  on  appeal, 
to  object  to  the  action  of  the  court  in 
overruling  the  demurrer,  unless  the 
complaint  should  be  so  defective  as  not 
to  support  the  judgment.  This  rule  ap- 
plies in  the  case  of  a  supplemental  com- 
plaint. Following  Francisco  v.  Ben- 
epe,  6  Mont.  243,  and  other  cases. 
Garver  v.  Lynde,  7  Mont.  108. 

8.  Martin    v,    Royster,  8   Ark.   74; 
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ruling  a  demurrer  for  want  of  jurisdiction  of  the  action.^ 

e.  Second  Demurrer. — Where  a  demurrer  IS  overruled  with 
leave  to  plead  over,  the  defendant  cannot  interpose  a  second 
demurrer  •  nor,  where  the  defendant  has  demurred  and  the  de- 
murrer has  been  overruled,  can  he  afterwards,  in  pleading  over, 
raise.the  same  grounds  presented  in  the  demurrer.^ 

3.  Judgment. — If,  after  a  demurrer  is  overruled,  the  demurrant 
fails  to  ask  leave  to  plead  over  or  answer,  and  abides  by  his  de- 
murrer,  the  submission  of  the  case  on  the  demurrer  is  a  final  sub- 
mission, and  the  judgment  thereon  is  final.* 


Chapline  v,  Robertson,  44  Ark.  202; 
Fordjrce  v.  Merrill,  49  Ark.  277;  Thal- 
heimer  v.  Crow,  13  Colo.  397;  Teal  v. 
Walker,  in  U.  S.  242. 

1.  Chapline  v,  Robertson,  44  Ark. 
303 ;    Fordvce  v.  Merrill,  40  Ark.  277. 

a.  Pollock  V.  Chapman,  8  W.  N.  C. 
<Pa.)  433. 

8.  Haddock  v,  Perham,  70  Ga.  573; 
St.  Louis,  etc.,  R.  Co.  v.  Hill,  ia  111. 
App.  579;  Wilson  V,  Lineberger,  82  N. 
Car.  412. 

Parties  are  not  thus  allowed  bj  suc- 
cess! va  pleadings  to  bring  the  same 
questions  before  the  court  lor  repeated 
decisions.  Kissinger  v.  Council  Bluffs, 
73  Iowa  171. 

Gontra. — In  Smith  v.  Britton,  2 
Thomp.  &.  C.  (N.  Y.)  498,  it  was  held 
that  after  a  demurrer  to  a  complaint 
has  been  overruled,  and  without  entrjr 
of  judgment  thereon,  leave  being  given 
to  answer,  defendant  maj  set  up  as  a 
defense  the  same  ground  urged  in  sup- 
port of  the  demurrer. 
.  4.  Arkansas, — Deloach  v,  Neal,  5 
Ark.  243. 

Colorado. — McNasser  v.  Sherry,  i 
Colo.  12. 

Illinois, — Wilcox  v.  Woods,  4  111.  51 ; 
Clemson  v.  State  Bank,  2  111.  45 ;  God- 
frey V,  Buckmaster,  2  111.  447;  Weather- 
ford  V.  Wilson,  3  111.  253;  Smith  v. 
Dvsart,  12  111.  458;  Armstrong  v. 
Webster,  30  111.  333 ;  Dana  v,  Bryant,  6 
111.  104;  McCormick  v.  Tate,  20  111. 
334;  South  Ottawa  v,  Foster,  20  111. 
296;  Miles  ty.  Danforth,  37  111.  163; 
Hunter  v,  Bilyeu,  39  111.  367 ;  Lowy  v. 
Andreas,  20  III.  App.  521 ;  Ward  v. 
Stout,  32  111.  399. 

Indiana. — Tipton  v.  Barron,  5  Blackf. 
(Ind.)  154 ;  Heaton  v.  Collins,  7  Blackf. 
(Ind.)  414. 

Iowa, — Watts  v.  Everett,  47  Iowa 
269. 

Kentuckyi — Beall  v,  Mansell,  Sneed 
(Ky.)  203. 


Maine, — Parlin  v.  Macomber,  5  Me. 
413;  State  V,  Peck,  60  Me.  498. 

Maryland, — Boehm  v.  Baltimore,  6z 
Md.  265 ;  and  see  O'Brien  v.  Hardy,  3 
Har.  &  J.  (Md.)  434. 

Massachusetts,  —  Washington  v. 
Eames,  6  Allen  (Mass.)  417. 


Mc 


Michigan.  —  Tcfft  v,  McNoah,  9 
Mich.  201. 

Mississippi, — ^Tittle  v,  Bonner,  53 
Miss.  578. 

Missouri, — Henley  v,  Henley,  93 
Mo.  95. 

Nebraska, — Estabrook  v.  Hughes,  8 
Neb.  496. 

New  ror>.— Fisher  v,  Gould,  9  Daly 
(N.  Y.)  144,  81  N.  Y.  228;  Whiting  v. 
New  York.  37  N.  Y.  600;  Wightman 
V.  Shankland,  18  How.  Pr.  (N.  Y.  Su- 
preme Ct. )  79;  Richards  v,  Brice  (City 
Ct.),  13  N.  Y.  St.  Rep.  728;  Harkneas 
V,  Harkness,  5  Hill  (N.  Y.)  213. 

North  Carolina, — Ransom  v.  Mc- 
Clees,  64  N.  Car.  17;  Goss  v.  Waller, 
90  N.  Car.  149;  Love  v,  Chatham 
County,  64  N.  Car.  706. 

Ohio. — Beaumont  v.  Herrick,  24 
Ohio  St.  445. 

Oregon, — Marx  v,  Croisan,  17  Ore- 
gon 393. 

Pennsylvania, — Ruff  v.  Ruff,  38  Legr 
Int.  (Pa.)  72;  PhiladelphU  v,  Wistar. 
92  Pa.  St.  404,  6  W.  N.  C.  (Pa.)  136. 

Wisconsin. — Douville  v.  Merrick,  25 
Wis.  688;  Pratt  v,  Lincoln  County,  61 
Wis.  62. 

United  States, — Clearwater  V.Mere- 
dith, I  Wall.  (U.  S.)  25;  Alley  v,  Nott, 
III  U.S.  475. 

England. — Ferrers  v.  Arden,  Cro. 
Eliz.  668;  Hitchins  v,  Campbell,  2  W. 
Bl.  831;  Pleas  &  Pleading,  I,  13,  a 
Arch.  Pr.  36 ;  La  we  v.  King,  i  Saund. 
80,  note  (i) ;  Cooke  v.  Sayer,  2  Burn. 

753- 

Default  Judgment. — If  the  defendant 
does  not  plead  on  overruling  demurrer 
to    a    declaration,    default    judgment 
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4.  Beview  on  Appeal— <z.  Generally. — The  overruling  of  a  de- 
murrer to  a  bad  answer,  or  a  bad  paragraph  of  an  answer,  is  gener- 
ally such  an  error  as  will  require  the  reversal  of  the  judgment 
thereon.*  This  is  the  case  even  though  there  be  other  good  an- 
swers or  paragraphs  under  which  evidence  of  the  matter  alleged 
in  the  one  improperly  overruled  is  admissible.*  The  reason  for 
this  is  that,  by  overruling  such  demurrer,  the  court  holds  that  to  be 
a  defense  which  is  not  such.' 

Jndgmant  Kot  on  Bad  PIm. — Such  error  in  overruling  a  demurrer 
will  not,  however,  work  a  reversal  of  the  judgment  where  it 
affirmatively  appears  that  the  judgment  was  not  rendered  on  such 
bad  plea.*     So,  also,  where  a  complaint  contains  two  or  more 


should  be  entered.  McNasser  v,  Sher- 
rr,  I  Colo.  12;  Bates  v.  Williams,  43 
111  494. 

If  a  demurrer  to  a  declaration  be 
overruled,  the  case  stands  precisely  as 
it  would  on  a  default  Lamphear  v» 
Buckingham,  33  Conn.  249. 

Diemilnatton  of  Belief  Orantable  Un- 
aeeeasary. — The  court,  after  having 
overruled  a  demurrer  to  a  complaint  on 
the  ground  that  it  does  not  state  a 
cause  of  action,  is  not  called  upon  to 
determine  what  specific  relief  is  to  be 
granted.  It  is  enough  to  announce 
that  from  the  allegations  of  the  com- 
plaint some  relief  should  be  granted. 
Brewster  V.  Hatch,  10  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct)  400. 

1.  Marshall  v.  Betner,  17  Ala.  832 ; 
Adams  v.  Adams,  26  Ala.  272;  Morton 
V.  Bradlej,  30  Ala.  683;  Young  v.  Da- 
vis, 30  Ala.  213;  Abdil  v.  Abdil,  33 
Ind.  460  ;  Charles  v,  Malott,  51  Ind. 
3^0;  Conyers  r.  Mericles,  75  Ind.  443; 
Over  7'.  Shannon,  75  Ind.  3^^;  Sims  v. 
Frankfort,  79  Ind.  446;  Epperson  v. 
Hostetter,  95  Ind.  ^87;  McComas  v. 
Haas,  93  Ind.  276;  Walling  v.  Burgess, 
122  Ind.  299;  Messick  v.  Midland  R. 
Co ,  128  Ind.  81 ;  Thompson  v,  Lowe, 
III  Ind.  272;  Scott  V,  Stetler,  128  Ind. 

This  error,  however,  may  be  cured  bjr 
a  special  finding  of  facts.  McComas  v. 
Haas,  93  Ind.  276;  Walling  v.  Burgess, 
132  Ind.  299. 

Overruling  a  demurrer  to  a  bad  plea 
is  an  error  which  will  operate  a  rever- 
sal of  a  judgment  against  a  plaintiff,  al- 
though the  complaint  is  demurrable. 
Marshall  T/.  Betner.  17  Ala.  832;  Young 
V,  Davis,  30  Ala.  213. 

The  case  of  Morrison  v.  Kendall,  6 
Ind.  App.  212,  is  thus  distinguished 
from  the  preceding  cases  :  •*  We  have 


here  two  other  paragraphs  of  answer 
to  which  demurrers  were  overruled. 
The  plaintiff  refused  to  plead  over  but 
elected  to  abide  the  ruling  of  the  court. 
The  demurrer  to  these  paragraphs  ad- 
mitted the  truth  of  all  the  facts  that 
were  well  pleaded,  for  the  purposes  of 
the  demurrers  only;  but  the  plaintiff 
has  gone  one  step  beyond;  he  refused 
to  plead  further,  and  prayed  the 
judgment  of  the  law  on  the  facts  con- 
tained in  these  answers.  His  position 
is  the  same  as  if  he  should  say,  *  I 
confess  the  facts  for  all  purposes  in  the 
case,  but  deny  the  law.*  If  the  law  be 
against  him,  his  right  to  recover  is  for- 
ever gone.  He  has  confessed  a  fact 
which  must  ultimately  destroy  his  right 
to  a  recovery.  ♦  ♦  ♦  Where  the  judg- 
ment rendered  is  the  same  as  the  ulti* 
mate  judt^ment  that  must  be  pro- 
nounced in  the  case,  no  intervening 
error  of  any  kind  will  avail  in  securing, 
a  reversal.  The  overruling  of  the  de- 
murrer to  the  first  paragraph  of  the 
answer,  and  of  the  motion  for  a  new 
trial,  were  harmless  errors.*' 

2.  Morton  v,  Bradley,  30  Ala.  683; 
Abdil  V,  Abdil,  33  Indf.  400 ;  Over  v. 
Shannon,  75  Ind.  352 ;  Sims  v.  Frank- 
fort, 79  Ind.  446:  Epperson  v.  Hostetter, 
?5  Ind.  587;  Thompson  v,  Lowe,  m 
nd. 272. 

The  fact  that  the  general  denial  is 
also  pleaded  does  not  make  the  ruling 
immaterial.  Sims  v.  Frankfort,  79  Ind. 
446;  Over  V,  Shannon,  75  Ind.  352. 

8.  Sims  V.  Frankfort,  79  Ind.  446; 
McComas  v.  Haas,  93  Ind.  276. 

4.  Morton  v,  Bradley,  30  Ala.  6S3; 
Conyers  r.  Mericles,  75  Ind.  443;  Olds 
V,  Nioderwcll,  87  Ind.  582 ;  Bidinger  v. 
Bishop,  76  Ind.  244;  McComas  x\  Haas, 
93  Ind.  276;  Cooper  v,  Jackson,  99  Ind. 
566. 
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paragraphs,  the  overruling  of  a  demurrer  to  a  bad  paragraph 
thereof  is  a  fatal  error  and  will  work  a  reversal  of  the  judgment 
unless  it  appears  that  such  judgment  was  not  rendered  upon  such 
bad  paragraph  but  solely  upon  the  good  paragraph  or' para- 
graphs ;  *  even  though  there  are  other  good  paragraphs  embrac-^ 
ing  the  same  averments.* 

How  Harm  Bone  Bemnrrant. — By  overruling  the  demurrer  harm  is 
done  the  demurrant  from  the  fact  that  by  such  ruh'ng  the  court 
adjudges  that  the  plaintiff,  in  order  to  make  out  his  case,  has  only 
to  prove  that  which  is  contained  in  the  paragraph  to  which  the 
demurrer  is  overruled.^ 

b.  Harmless  Error. — Although  a  demurrer  may  have  been 
improperly  overruled,  yet,  if  the  demurrant  was  not  harmed  by 
such  ruling,  judgment  will  not  be  reversed  on  account  of  the 
harmless  error  * 


An  error  committed  in  overruling 
a  demurrer  to  a  special  paragraph  of 
answer  will  not  reverse  the  judgment, 
where  the  jurj  find,  in  anftwer  to  an 
interroffatorj,  that  the  plaintiff  is  not 
entitled  to  recover  upon  his  complaint. 
Coffeer  v,  McCord,  83  Ind.  593. 

1.  Alabama. — Morton  v.  Bradley,  30 
Ala.  683;  Marshall  t>.  Betner,  17  Ala. 
832;  Adams  v.  Adams,  36  Ala.  273; 
Young  V.  Davis,  30  Ala.  313. 

Indiana. — Ethel  r.  Batchelder,  90 
Ind.  520;  Weir  v.  State,  96  Ind.  311; 
Lang  V.  Oppenheim,  96  Ind.. 47;  Booth 
V.  Cass  County,  84  Ind.  428;  Rowe  v. 
Peabody,  103  Ind.  198;  Logansport  v. 
La  Rose,  99  Ind.  117;  Carr  v.  Hays, 
no  Ind.  4<&;  Evansville,  etc.,  Steam- 
Packet  Co.  V.  Wildman,  63  Ind. 
70 ;  Pennsylvania  Co.  v.  Holderman, 
9  Ind.  18;  Conyers  v.  Mericles,  75 
Ind.  443;  McComas  v,  Haas,  93  Ind. 
276;  Charles  v,  Malott,  51  Ind.  350; 
Sims  V.  Frankfort,  79  Ind.  446; 
Thompson  v.  Lowe,  in  Ind.  372; 
Over  V.  Shannon,  75  Ind.  352;  Epper- 
son V.  Hostetter,  95  Ind.  587 ;  Abdil  v, 
Abdil,  33  Ind.  460;  Pennsylvania  Co.  v. 
Poor,  103  Ind.  ^53;  Hill  v.  Pollard,  133 
Ind.  588;  Knight  v.Knight,6 Ind.  App. 
268;  Burkam  v.  Burk.  96  Ind.  370; 
Barnett  v.  Feary,  loi  Ind.  95 ;  Trace- 
well  r.  Farnsley,  104  Ind.  497*;  Cincin- 
nati, etc.,  R.  Co.  r.  Gaines,  104  Ind.  536; 
Johnson  r.  Ramsay,  91  Ind.  189;  Terre 
Haute,  etc.,  R.  Co.  v.  Sherwood,  133 
Ind.  129. 

Defendant  cannot  complain  of  the 
overruling  of  his  demurrer  to  the  sec- 
ond count  of  the  complaint^  where  the 
trial  was  by  the  court,  and  there  was 
no  recovery  under  that  count.    Louis- 


^ 


ville,  etc.,  R.  Co.  v.  Trammell,  93  Ala. 
350. 

2.  Weir  v.  State,  96  Ind.  3n. 

In  this  case  are  cited  the  following 
cases  illustrating  the  difference  between 
overruling  and  sustaining  a  demurrer, 
and  holding  that  it  is  a  material  error 
to  overrule  a  demurrer  to  a  bad  para- 
graph, although  there  may  be  other 
paragraphs  of  the  same  general  char- 
acter but  which  contain  the  averments 
wanting  in  the  bad  one.  Abdil  v.  Ab- 
dil, 33  Ind.  460;  Schafer  v.  State,  49 
Ind.  460;  Kimble  T».  Christie,  55  Ind. 
140;  Abell  V.  Riddle,  75  Ind.  345; 
Over  r.  Shannon,  75  Ind.  352;  Johnson 
V,  Breedlove,  73  Ind.  368;  Conyers  v. 
Mericles,  75  Ind.  44.3 ;  Sims  v.  Frank- 
fort, 79  Ind.  446;  Wilson  r.  Monticello, 
85  Ind.  10. 

Demurrer  to  Bpaolal  Paragraph  of  Re- 
ply.— It  is  error  to  overrule  a  demurrer 
to  a  special  paragraph  of  a  reply,  if  the 
facts  are  not  sufficient  to  bar  the  an- 
swer, though  proof  of  the  facts  might 
be  admissible  under  the  general  issue 
pleaded.  Kernodle  v.  Caldwell,  46 
Ind.  1^3. 

8.  \Veir  v.  State,  96  Ind.  311. 

4.  Whore  Dofondant  Ploadi  Two  Pleas 
presenting  same  issue,  the  overruling 
demurrer  to  one  is  a  harmless  error. 
Chambers  County  v.  Clews,  3i  Wall. 
(U.  S.)  317;  State  V.  Brantley,  37  Ala. 
44:  Walter  v.  Florida  Sav.  Bank,  20 
Fla.  826. 

Erroneous  OvermUng  of  Demnxrer  to 
Pleading  Fonnd  to  Be  Untme. — Souders 
V.  Jeffries,  98  Ind.  31 ;  Nave  v.  Wilson, 
33  Ind.  394;  Wolf  V.  Schofield,  38  Ind. 
175;  Peerv  v.  Greensburgh,  etc..  Turn- 
pike Co.,43  Ind.  331;  Hawley  t;.  Smithy 
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6.  Hot  Oronnd  for  Hew  Trial. — The  overruling  of  a  demurrer 
furnishes  no  ground  for  a  new  trial.* 

XZ.  Bbvectb  Hot  Bsaohed  bt  Dexubebb.— A  demurrer  to  a 
pleading  will  not  be  sustained  because  it  contains  surplusage,^  or 
because  it  is  redundant, •  or  for  misnomer.* 


45  Ind.  183 ;  Blessing  v.  Blair,  45  Ind. 
ci6;  Ke^an  v.  Carpenter,  47  Ind.  597; 
McComas  v.  Haas,  93  Ind.  376;  Bart- 
lett  V.  Pitteburgh,  etc.,  R.  Co.,  94  Ind. 
381 ;  Smith  v,  McKean,  99  Ind.  loi ; 
Burgett  V.  Teal,  91  Ind.  260. 

OrexmlUig  of  Demnxrer  to  Pleading 
Afterwards  Amended. — Hoke  v.  Apple- 
gate,  93  Ind.  570;  Walsh  v.  McKeen, 
75  Cal.  519;  Moore  v.  Wade,  8  Kan.  380. 

Orexriilliig  of  Demurrer  for  IQejolBder. 
— Eskridge  v.  Lewis,  51  Kan.  376; 
Adamson  v,  Shaner,  3  Ind.  App.  448. 

Oremillng  Demurrer  to  Bad  Answer 
where  Oomplalnt  Insoffldent. — State  v. 
EmmoDS,  88  Ind.  379;  Vert  v.  Voss, 
74  Ind.  565;  Reeves  v.  Howes,  104  Ind. 
435;  Low  V.  Studabaker,  no  Ind.  57; 
Bowen  v.  Striker,  100  Ind.  45 ;  Hag- 
gart  V.  Stehlin,  137  Ind.  43. 

Error  In  OvermUng  Demurrer  to  para- 
graph of  answer  cured  by  subsequent 
refusal  to  admit  evidence  supporting 
it.     State  V.  Julian,  93  Ind.  292. 

Demurrer  to  a  petition  which  omits 
material  fact ;  error  cured  by  answer  of 
defendant  showing  incidentally  the 
omitted  fact.  Louderman  v.  Judy,  2 
Ohio  Cir.  Ct.  Rep.  351. 

Demurrer  to  Defecttve  Plea. — Error  in 
overruling  cured  by  charge  that  the 
evidence  is  not  sufficient  to  sustain 
plea.  Firemen^s  Ins.  Co.  v.  McMillan, 
29  Ala.  147. 

Demurrer  to  Separate  Defense  in  an- 
swer setting  up  defect  of  parties  plain- 
tiff— error  in  overruling  harmless  if 
defendant  abandons  the  defense.  Bur- 
roughs V.  De  Couts,  70  Cal.  361. 

Error  in  Orermling  Demurrer  to  New 
Hatter  in  answer  harmless  where  no 
proof  was  introduced  at  the  trial. 
Campbell  v.  Bear  River,  etc..  Water, 
etc,  Co.,  35  Cal.  679,  ciied  in  90  Cal.  94. 

Wliere  Mo  Damages  have  been  Allowed 
in  a  suit  on  administrator's  bond,  upon 
certain  breaches  held  good  on  demur- 
rer, the  error  in  overruling  is  harmless. 
Stanton  v.  State,  82  Ind.  463,  citing 
Blasingame  v.  Blasing^me,  24  Ind.  86. 

Answer  Heading  Facts  Provable  under 
General  Issue,  overruling  demurrer  to, 
is  without  prejudice.  Brown  v.  Kent- 
field,  50  Cal.  129. 

Wliere  FlaintUTs  Demurrer  to  Bereral 
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neas  is  overruled  and  plaintiff  declines 
to  reply,  judgment  will  not  be  reversed 
if  any  one  of  the  pleas  is  good.  Puckett 
V.  Pope,  3  Ala.  552 ;  Firemen's  Ins.  Co. 
V,  Cochran,  27  Ala.  228 ;  Jesse  v.  Cater, 
28  Ala.  475. 

Error  in  Overruling  Demurrer  to  De- 
fective Answer  is  immaterial  where  a 
counterclaim  for  the  same  cause  is 
well  pleaded  and  verdict  is  for  defend- 
ant on  the  latter.  Case  v.  Grim,  77 
Ind.  565. 

Immaterial  Matters  may  be  ignored 
in  ruling  on  a  demurrer.  Marix  v. 
Stevens,  10  Colo.  261. 

No  Available  Error  to  Strike  Out  a  de- 
murrer filed  a  second  time  to  a  com- 
plaint when  it  has  been  once  properly 
overruled.  Good  wine  v.  Miller,  33 
Ind.  419. 

Where  complaint  fails  to  show  a 
cause  of  action,  and  judgment  has  been 
rendered  against  plainti^,  he  cannot 
complain  thereof  on  account  of  rulings 
upon  his  demurrers  to  answers.  State 
V.  Krug,  82  Ind.  58. 

Under  the  Code  It  Is  Not  AvaiUble  Er- 
ror, in  overruling  a  demurrer  to  the  en- 
tire complaint,  assigning  for  causes  a 
want  of  sufficient  facts  and  a  misjoin- 
der of  causes  of  action,  where  the  com- 
plaint contains  several  paragraphs, 
some  founded  on  contract  and  others 
on  tort,  some  good  and  others  bad. 
Baddeley  r.  Patterson,  78  Ind.  157.  Sec 
also  Bavless  v.  Glenn,  72  Ind.  5. 

1.  Gibson  v.  Carreker,  82  Ga.  46; 
Griffin  v.  Justices,  17  Ga.  96. 

**  It  is  no  ground  for  a  motion  for  a 
new  trial,  that  a  demurrer  was  over- 
ruled and  the  case  not  dismissed.  It 
is  folly  to  move  for  a  new  trial  before 
a  jury  on  a  ground  that  the  court  passes 
on  before  any  jury  was  had  and  that 
the  jury  has  nothing  to  do  with ;  and  it 
is  equally  inexplicable  that  a  motion 
which,  if  successful,  would  take  the  case 
away  forever  from  the  jury,  out  of  court, 
could  be  a  ground  to  try  again  before  a 
jury."  Per  Jackson,  Ch.  J.,  in  DeBarrv- 
Bapra  Merchants'  Line  v.  Austin,  76  Ga. 

2.  See  article  Surplusage. 
8.  See  article  Redundancy. 

4.  This  defect  is  ground  for  plea  in 
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In  some  jurisdictions  it  is  held  that  uncertainty  and  indefinite- 
ness  are  not  reached  by  demurrer,  while  in  others  such  defects 
are  held  to  be  ground  for  demurrer.*  So,  also,  as  to  duplicity,* 
inconsistency,'  or  repugnancy.*  Under  the  code  argumentative- 
ness is  not  ground  for  demurrer.^  In  addition  to  these,  it  has 
further  been  held  that  a  demurrer  will  not  lie  for  such  defects  as 
the  omission  in  a  pleading  setting  up  two  or  more  causes  of  ac- 
tion, or  two  or  more  defenses,  to  separately  state  and  number 
them,*  that  an  allegation  respecting  the  cause  of  action  is 
stated  in  the  alternative,''  failure  to  set  out  copy  of  written 
instrument  sued  on,^  that  the  petition  fails  to  state  specific 
damage,®  for  improper  venue,*®  for  omission  to  state  time 
and  place  of  slander,"  for  a  mere  clerical  error,**  verboseness,*' 
or  for  scandalous    matter    in    an  answer,**   that  an  answer  is 


abatement ;  see  article  Abatement  in 
Pleading,  vol.  i,  p.  i. 

1.  See  article  Dbfinitenbss  and 
Certainty  in  Pleadings. 

2.  See  article  Duplicity. 

8.  Inconsistenoy  Mot  Qronnd  of  Demur- 
rer.— Larimer  v.  Kelley,  lo  Kan.  398; 
Crans  v.  Francis,  24  Kan.  754;  Tucker 
V.    Edwards,    7    Colo.  209.      Contra^ 

Jewett  V.  Locke,  6  Gray  (Mass.)  333 ; 
^jons  V,  Ward,  124  Mass.  364;  Schmidt 
V.  Owens,  10 'W.  N.  C.  (Pa.)  5. 

4.  See  article  Repugnancy. 

6.  Ford  V.  Griffin,  100  Ind.  85 ;  Hisey 
V.  Troutman,  84  Ind.  115;  State  v, 
Wjrlie,  86  Ind.  396;  Barkley  v.  Mahon, 
95  Ind.  loi;  Davis  v.  Bonar,  15  Iowa 
171. 

As  to  the  rule  at  common  law,  see 
suproy  III.  2.  Special  Demurrer, 

6.  Hartford  Tp.  v,  Bennett,  10  Ohio 
St.  441 ;  McKinney  v,  McKinney,  8 
Ohio  St.  423;  Ellsworth  v,  Rossiter,  46 
Kan.  237.  Contra^  Hall  v,  Cincinnati, 
etc.,  R.  Co.,  I  Disney  (Ohio)  58. 

Nor  is  numbering  different  para- 
graphs which  are  parts  of  one  and  the 
same  count  a  cause  of  demurrer.  Prows 
V.  Ohio  Valley  Ins.  Co.,  2  Cine.  Sup. 
Ct.  Rep.  14;  Globe  Rolling  Mill  v. 
King,  2  Cine.  Sup.  Ct.  Rep.  21. 

7.  The  remedy  is  by  motion.  Turner 
V,  Keokuk  First  Nat.  Bank,  26  Iowa 
562. 

8.  Thompson  v.  Cook,  21  Iowa  472. 
"  That  a  copy  of  the  note  sued  on  is 

not  attached  to  or  filed  with  it,"  or  that 
"the  names  of  parties  are  not  properly 
entitled,"  are  not  grounds  of  demurrer. 
The  remedy  is  by  motion.  Lash  v. 
Christie,  4  Neb.  262 ;  Ryan  v.  State 
Bank,  10  Neb.  524. 
».  The  remedy  is  by  motion  for  more 


specific  statement.    McCormick  v.  Ba- 
sal, 46  Iowa  235. 

Want  of  averment  of  special  damage 
cannot  be  reached  by  demurrer,  Mc- 
Carty  v.  Beach,  10  Cal.  462;  A.  C.  Conn 
Co.  V,  Little  Suamico  Lumber,  etc,  Co., 
C5  Wis.  580 ;  or  that  for  some  of  the 
items  of  damage  claimed  the  plaintiff 
is  not  entitled  to  recover.  Colburn  v, 
Phillips,  13  Gray  (Mass.)  64. 

10.  Watts  V.  White,  13  Cal.  321. 

11.  Finnerty  v.  Barker,  7  N.  Y.  Leg. 
Obs.  316. 

12.  A  mere  clerical  error  in  a  plea 
which  is  corrected  by  papers  that,  by 
reference,  are  made  part  of  the  plea, 
may  be  disregarded  on  demurrer.  Such 
errors  may  be  amended  at  any  time  on 
motion.     Brigg^  v.  Mason,  31  Vt.  433. 

A  mere  clerical  error,  e.  ^.,the  omis- 
sion, in  a  complaint  against  two  defend- 
ants, of  the  letter  "s"  in  the  word** de- 
fendants," will  not  sustain  a  demurrer. 
Chamberlin  v,  Kaylor,  2  E.  D.  Smith 
(N.  Y.)  134;  and  see  Fickett  v,  Brice. 
22  How.  Pr.  (N.  Y.  Supreme  Ct.)  194; 
Baldwin  v.  Banks,  20  111.  48;  Ken- 
ney  v.  New  York  Cent,  etc.,  R.  Co., 
49  Hun  (N.  Y.)  535;  Wood  v.  De- 
coster,  66  Me.  542;  Roussel  v,  St. 
Nicholas  Ins.  Co.,  52  How.  Pr.(N.  Y. 
Super  Ct.  )  495 ;  McCarron  v,  Cahill, 
15  Abb.  N.  Cas.  (N.  Y.  City  Ct.)  282 ; 
Marshall  v.  Bresler,  i  How.  Pr.  N.  S. 
(N.  Y.  Suprame  Ct.)  217 ;  Indiana  etc., 
R.  Co.  V.  Dailey,  no  Ind.  75. 

18.  Williams  v.  Sexton,  19  Wis.  42. 

14.  Code  Civil  Pro.  N.  Y.,  §  5^5,  pro- 
vides that  '*  irrelevant,  redundant,  or 
scandalous  matter  contained  in  a  plead- 
ing mav  be  stricken  out  upon  the  mo- 
tion of  a  person  aggrieved  thereby." 
Section  494  provides  that  "  the  plaintiff 
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hypothetical,*  or  that  a  pleading  was  not  signed  by  counsel.* 

It  is  not  a  ground  of  demurrer  that  a  bill  of  particulars  is 
omitted,*  or  that  such  bill  is  too  vague,*  or  that  a  plea  puis 
darrein  continuance  was  not  pleaded  in  time.*  An  allegation  on 
belief  cannot  be  objected  to  by  demurrer,*  nor  can  the  sufficiency 
of  a  return  to  a  writ  of  habeas  corpus  be  so  tested.''  In  addition 
to  those  here  enumerated  there  are  numerous  other  defects  not 
reached  by  demurrer.* 


may  demur  to  *  *  *  defense  consisting 
of  new  matter  contained  in  the  answer, 
on  the  ground  that  it  is  insufficient  in 
law  upon  the  face  thereof."  A  mo- 
tion to  strike  out  scandalous  matter 
in  an  answer,  and  not  a  demurrer 
thereto,  whereby  plaintiff  is  forced  to 
confess  the  truth  of  the  allegation,  was 
held  to  be  the  proper  remedy,  in  Arm- 
strong V.  Phillips,  60  Hun  (N.  Y.)  243. 
See  article   Scandal  and  Impbrti- 

KENCB. 

1.  Taylor  v,  Richards,  9  Bosw.  (N. 
Y.)  679;  Ketcham  v.  Zerega,  i  £.  D. 
Smith  (N.  Y.)  553.  But  see  Coneer  v, 
Johnston,  2  Den.  (N.  Y.)96,  and  Mann 
V.  Milne,  21  Hun  (N.  Y.)  408. 

S.  Hinkle  v,  Margerum,  50  Ind.  240. 

8.  McKay  V.  Lane,  5  Fla.  268;  Bar- 
bee  V,  Tacksonville,  etc.,  Plank  Road 
Co.,  6  Fla.  262;  Dibble  v.  Jacksonville, 
etc.,  Plank  Road  Co.,  6  Fla.  279; 
Waterman  v.  Mattair,  5  Fla.  211; 
Shepard  v,  Peabody  Ins.  Co.,  21  W. 
Va.368. 

4.  Abell  V.  Penn.  Mut.  L.  Ins.  Co., 
18  W.  Va.  400. 

5.  Such  objection  is  by  motion. 
Morgan  v.  Dyer,  10  Johns.  (N.  Y.) 
161 ;  Ludlow  V.  McCrea,  i  Wend.  (N. 
Y.)  228. 

6.  Stoutenburg  v,  Ly brand,  13  Ohio 
St.  228. 

T.  Cunningham  v,  Thomas,  25  Ind. 
171. 

8.  mirecltal  of  a  Becord  in  neading. 
— The  proper  mode  of  taking  advan- 
tage of  a  misrecital  of  a  record  in  plead- 
ing is  by  the  plea  of  nul  tiel  record ^ 
concluding  with  a  prayer  that  the  same 
may  be  inspected  by  the  court.  A  de- 
murrer in  such  a  case  would  not  avail 
the  defendant,  because  the  record  mis- 
recited  does  not  become  a  part  of  the 
proceedings  in  the  cause,  until  it  is 
made  such  by  bill  of  exceptions.  Chiles 
V.  Beal,  3  Ala.  26. 

Want  of  ikllldaTtt. — A  demurrer  will 
not  be  sustained  to  a  plea  puis  darrein 
continuance  for  want  of  an  affidavit, 
but  objection  should  be  made  to  its  re- 


ception by  the  court.  McCall  v,  Mc- 
Rae,  10  Ala.  313. 

DefeetlTe  Proteitando. — Burk  v.  Bear, 
5  Pa.  L.  J.  304. 

An  Olideotlon  to  a  Complaint  on  a  con- 
tract which  on  its  face  is  regular  and 
lawful,  except  that  it  shows  that  it  was 
executed  on  Sunday,  cannot  be  reached 
by  demurrer,  but  only  by  answer. 
Western  Union  Tel.  Co.  v.  Eskridge, 
7  Ind.  A  pp.  208. 

Tbat  the  Time  of  Stating  an  Aooonnt 
is  averred  to  have  been  after  the  enti- 
tling of  the  declaration,  was  an  imma- 
terial defect,  not  the  subject  of  demur- 
rer.   Carlisle  v,  Davis,  9  Ala.  858. 

Failure  of  Plaintiff  to  FUe  Bond  in  a 
proceeding  by  attachment.  Alexander 
V,  Pardue,  30  Ark.  359. 

Deacilptton  of  Froperty.'— Otero  v. 
Bullard,  3  Cal.  188. 

MlBtake  or  Omission  of  place  of  resi- 
dence of  defendant  is  pleadable  only  in 
abatement.  Mahan  v.  Sutherland,  73 
Me.  158.  See  article  Abatement  in 
Pleading,  vol.  i,  p.  i. 

That  the  Defendants  are  Bned  as  Fnb- 
Uc  Qfflcers,  and  that  no  part  of  the  cause 
of  action  arose  in  their  county,  is  no 
ground  of  demurrer,  though  the  action 
must  be  discontinued  if  that  fact  ap- 
pears on  the  trial.  Sullivan  v.  Hus- 
son,  50  How.  Pr.  (N.  Y.  Supreme  Ct.) 

475. 

Dnproper  Entitling  of  a  Ckmnt. — ^The 
objection  that  a  count  in  trespass  is 
entitled  **  a  plea  of  the  case,*'  cannot  be 
raised  by  demurrer.  Parker  v.  Burgess, 
64  Vt.  442. 

Fallnre  to  State  Name  of  Corporation 
in  an  action  against  officers  ofa  munic- 
ipal corporation  is  not  ground  for  de- 
murrer.    Crocker  v.  Collins,  37  S.Car. 

327- 

OlillectlonB  to  a  Spedflcatlon. — Objec- 
tions in  the  nature  of  a  special  demurrer 
do  not  He  to  a  specification.  Wilson  v. 
School  Dist.  No.  4,  32  N.  H.  130. 

Filing  Plea  ont  of  Time. — Where  a  plea 
in  abatement  is  filed  after  demurrer  to 
the  declaration  overruled,  and   hence 
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XXI  BEFECT8  Waivbb  bt  Failubs  TO  BsMUB—l.  The  General 
Bale  Stated. — All  defects  appearing  on  the  face  of  the  record  are 
waived  by  failure  to  demur  thereto,  except  such  substantial  de- 
fects as  are  not  cured  by  verdict,  or  show  a  complete  absence  of 
a  cause  of  action  or  a  want  of  jurisdiction  over  the  subject- 
matter.* 

S.  Defects  Supplied  by  Plea  or  Answer. — When  a  declaration  or 


out  of  time,  the  objection  should  be 
taken  bj  motion  to  reject  or  strike  out 
the  plea,  and  not  bj  demurrer,  which 
goes  alone  to  the  legal  sufficiency  of 
the  plea.     Knott  v.  Clements,  13  Ark. 

335- 

Defooti  Ih  Writ. — A  plea  is  not  de- 
murrable because  it  sets  out  several 
defects  in  the  affidavit  or  writ,  some  of 
which  are  matters  of  substance  and 
others  are  not.  Fitzsimmons  v,  How- 
ard, 69  Ala.  590. 

1.  California. — Richards  v.  Travel- 
ers' Insurance  Co.,  80  Cal.  506. 

Georgia, — German  -  American  Ins. 
Co.  V,  Davidson,  67  Ga.  11. 

/^a;i<?.— Ballentine  v.  Willejr,  3  Idaho 
1209. 

Massachusetts, — Shawmut  Mut.  F. 
Ins.  Co.  V.  Stevens,  o  Allen  (Mass.) 
333;  Beattjt^.  Randall, 5  Allen  (Mass.) 
441 ;  Rea  v,  Hajrden,  3  Mass.  24 ;  Batch- 
elder  V,  Batchelder,  2  Allen  (Mass.) 
105;  Spear  v,  Bicknell,  5  Mass.  125; 
Huntress  v,  Burbank,  11 1  Mass.  2x6; 
Ward  V.  Johnson.  13  Mass.  148;  Upham 
V,  Damon,  12  Allen  (Mass.)  98. 

Michigan. — Parker  v.  Armstrong,  55 
Mich.  177 ;  Fuller  v.  Jackson,  82  Mich. 
480;  Stoflet  V.  Marker,  34  Mich.  313; 
Shippj  V,  Au  Sable,  85  Mich.  284 ;  Bau- 
man  v.  Bean,  57  Mich,  i ;  Brown  v, 
McHugh,  35  Mich.  50;  Sutton  v.  Van 
Akin,  51  Mich.  463;  Norton  v.  Col- 
grove,  41  Mich.  544;  Jennison  v,  Haire, 
29  Mich.  207 ;  Cook  v.  Perry,  43  Mich. 
623;  Barton  v.  Gray,  48  Mich.  164; 
Fisher  v,  Busch,  64  Mich.  180;  Hathe- 
way  V,  Sackett,  32  Mich.  97;  Burke  v. 
Wilber,  42  Mich.  327;  Williams  v. 
Raper,  67  Mich.  427.  See  Specifying 
Grounds  of  Demurrer,  See  also  article 
Verdict. 

New  Tork. — Bumham  v.  De  Borse, 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  159; 
Smith  V,  Elder,  3  Johns.  (N.  Y.)  113. 

South  Carolina. — State  v.  Corbin,  16 
S.  Car.  545. 

Texas. — Horton  v,  Wheeler,  17  Tex. 
52 ;  Williams  v.  Randon,  10  Tex.  74 ; 
Cray  ton  v.  Munger,  9  Tex.  285;  Crosby 
V,  Huston,  I  Tex.  225. 


United  States. — Rhode  Island  v. 
Massachusetts,  12  Pet.  (U.  S.)  657. 

Bo,  Also,  a  Flea  Wliloli  Is  DefectiTe  in 
form  will  be  sustained  in  the  absence 
of  demurrer  if  it  contain  enough  to  put 
in  issue  the  material  parts  of  the  decla- 
ration.   Garland  v.  Davis,  4  How.  (U. 

S.)  145. 

Jtidgment  by  Defiaidt  will  not  be  dis- 
turbed for  alleged  defects  in  the  com- 
plaint, where  it  can  be  gathered  from 
the  whole  complaint  that  plaintiff  has 
a  good  cause  of  action.  Hallock  v.  Jau- 
din,  3^  Cal.  174;  Kirsch  v,  Derby,  96 
Cal.  002;  Stewart  v.  Goode,  29  Ala. 
476.  C{»ff/ra, where  the  complaint  shows 
no  cause  of  action.  Choynski  v.  Cohen, 
39  Cal.  501.  See  also  Tarleton  v,  Ken- 
nedy, 21  La.  Ann.  501.  And  see  article 
Defaults,  vol.  6,  p.  i. 

The  Rule  Applle4l  to  Pleading  before  & 
Justice  of  the  Peace.— In  the  absence  of 
a  demurrer,  though  the  complaint  be 
informal,  if  it  fairly  apprises  defendant 
of  the  claim  against  him,  it  will  be  suf- 
ficient. Wilcox  V,  Toledo,  etc.,  R.  Co., 
43  Mich.  584. 

Tn admissible  Cannterclalm. —  It  has 
been  held  that  a  failure  to  demur  to  a 
counterclaim  filed  in  an  action  in  which 
it  was  not  permissible  was  a  waiver  of 
such  an  objection.  Evens  v.  Hall,  i 
Handy  (Ohio)  43^;  Hammond  v\ 
Terry,  3  Lans.  (N.Y.)  186;  Ayres  v. 
O'Farrell,  10  Bosw.  (N.Y.)  143. 

The  parties  might  litigate  it  by  con- 
sent. Puffer  V.  Lucas,  loz  N.  Car. 
285. 

But^  to  the  contrary  J  it  was  held  in 
California  that  such  objection  is  not 
waived  because  the  matter  of  counter- 
claim was  not  recognized  by  law  as  a 
defense  to  the  action.  Macdougall  v. 
Maguire,  35  Cal.  274.  And  the  same  rul- 
ing is  made  in  Indiana  upon  the  ground 
that,  as  demurrers  to  counterclaims 
are  not  provided  for  in  the  statutory 
causes,  it  cannot  be  said  that  an  ob- 
jection which  could  not  be  reached 
by  demurrer  is  waived  by  failure 
to  demur.  Boil  v,  Simms,  60  Ind. 
162. 
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complaint  omits  material  averments,  and  the  plea  or  answer  sup- 
plies them,  the  defect  of  the  omission  is  thereby  cured.* 

3.  Facts  Suffleient  to  Conititnte  a  Cauie  of  Action. — But  the  objec- 
tion that  a  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  is  never  waived,  but  is  available  at  any  stage  of 
the  proceeding.*    (See  supra,  X.  2.  Searches  the  Whole  Record^ 


1.  Stephens  PI.  (3d  Am.  ed.)  163;  Har-  Mich.  313:  Burke  v,  Wilbur,  4a  Mich. 

mon  V,  Crook,  2  Yerg.  (Tenn.)  127;  327;  Rowland  t».  Kalamazoo  County, 

Irwin  v.  Paulett,  i  Kan.  4x8;  RJggs  t/.  49  Mich.  555;  Briggs  v,  Milbum,  ^ 

Maltbj,  2  Mete.  (K7.)  89 ;  Chesapeake,  Mich.  5x2;  Jackson  v,  Collins,  39  Mich. 

ctc^  R.  Co.  V.  Thiemann  (Ky.  1895),  29  557;  Seiber  v.  Price,    26  Mich.  518; 

-  -       -        .-      -     .  g^  


S.  W.  Rep.  357;  Schenck  v.  Hartford, 
etc.,  F.  Ins.  Co.,  71  Cal.  28;  Barrett  v, 


rown  V.  McHugh,  35  Mich.  50 ;  Ful- 
ler V.  Jackson,  82  Mich.  481. 
App.  91;   Wallace  v.        Minnesota, —  Stratton   v.  Allen,    7 
Curtiss,   36  lit   156;  Wilson  v.  Line-     Minn.  502. 


Lingle,  33   111.  App.  91 ;  Wallace  v. 

IlL  156; 
berger,    94  N.    Car.    641;    Willis    v. 


Branch,  94  N.  Car.  142;  Johnson  v. 
Finch,  93  N.  Car.  205 ;  Salazar  v,  Tay- 
lor, 18  Colo.  538;  Robinson  Consol. 
Min.  Co.   r.  Johnson,  13  Colo.  258; 


Missouri.  —  Morgan  v.  Bouse,  53 
Mo.  219;  Jordan  v,  Missouri,  etc,  R. 
Co.,  61  Mo.  53. 
Montana, — Parker  v.  Bond,  5  Mont.  i. 
Nebraska, — Curtis  v.  Cutler,  7  Neb. 
Hill  V,  Georce,  S  Tex.  87;  Randalft/.  315;  Ball  v.  La  Clair,  17  Neb.  39;  Ca- 
Rosenthal  ("ftx.  Civ.  App.  1895),  3^  S.  tron  v.  Shepherd,  8  Neb.  308;  Burling- 
W.  Rep.  822;  Allen  v,  Chouteau,  io3  ton,  etc.,  R.  Co.  v.  Crockett,  17  Neb. 
Mo.  309;  Whittemore  v.  Ware,  loi  572;  Renfrew  v,  Willis,  33  Neb.  5^; 
Mass.  352;  Slack  v,  Lyon,  9  Pick.  O'Donohue  v.  Hendrix,  13  Neb.  255; 
(Mass.)  61 ;  Ralston  v.  Strong,  i  D.  Farrar  v,  Triplett,  7  Neb.  237 ;  Bur- 
Chip.  ( Vt.)  287.  lington,  etc.,  R.  Co.  v.  Kearney  Coun- 
And  if  a  plaintiff  fails  to  demur  to  an  ty,  17  Neb.  51 1 ;  Lake  Bigler  Road  Co. 
answer  -which  sets  up  a  sood  defense  v.  Bedford,  3  Neb.  399. 
defectively,  the  answer  will  be  regarded  New  Tork, — Noxon  v,  Bentley,  7 
as  amended  to  correspond  with  the  How.  Pr.  (N.  Y.  Supreme  Ct.)  316; 
proof.  Sorrels  v.  Self,  43  Ark.  451;  Rayner  v.  Clark,  7  Barb.  (N.  Y.)  581; 
Hanks -c  Harris,  29  Ark.  323 ;  Healy  V.  Ludington  v.  Taft,  10  Barb.  (N.  Y.) 
Conner,  40  Ark.  352.  447 ;  CoflSn  v.  Reynolds,  37  N.  Y.  640; 
2.  California, — People  f.  Reis,  76  Pope  v.  Terre  Haute  Car,  etc.,  Co., 
Cal.  269;  Kelley  v.  Kriess,  68  Cal.  210;  107  N.  Y.  61;  Webb  r.  Vanderbilt,  39 
Rogers  v.  Shannon,  52  Cal.  99;  Hitch-  N.  Y.  Super.  Ct.  10. 
cock  r.Caruthers,  82  Cal.  523;  Hallock  North  Carolina. — Tomlinson  v,  Wil- 
V.  Jaudin,  34    Cal.   168;    Harmon  v.    mington,  etc.,  R.  Co.,  107  N.  Car.  327; 


Ashmead,  60  Cal.  439;     Tennant  v,     Harris  v.  Sneeden,   104  N.  Car.  369 

"ar.  553;  Pea- 
V,    Clise,    12     cock  v,  Stott,  104  N.  Car.  154;  Blow  v. 


Bonds  r.  Smith,  106  N.  Car. 


Pfister,  45  Cal.  270. 

Colorado, —  Marriott 

Colo.  561.  Vaughan,  105  N.  Car.  198;  Jackson  v. 

Florida, —  Pittman    v,    Myrick,    16  Jackson,    105  N.   Car.   433;   Halstead 

Fla.  692.  V,  Mullen,  93  N.  Car.  252 ;  Meekins  v. 

Georgia, — Latham  v,  Kolb,  76  Ga.  Tatem,  79  N.  Car.  546;  Williamson  v, 

291.  Lock's  Creek  Canal  Co.,  78  !N.  Car.  156; 

Indiana, — Harris  v,  Harris,  61  Ind.  Garrett   v.  Trotter,  65    N.  Car.  430; 

117;   McGoldrick    v,    Sleyin,  43  Ind.  Johnson  v.  Finch,  93  N.  Car.  205;  Love 

522.  7;.  Chatham  County,  64  N.  Car.  706; 

Louisiana. — Union   Bank   v,  Dunn,  Tucker  v.  Baker,  fife  N.  Car.  i ;  Grant 

17  La.  234;  State  v,  Desforges,  5  Rob.  v,  Burgwyn,  88  N.  Car.  95 ;  McLaurin 

(La.)  253;  Brown  r.  Saul,  4  Martin  N.  v,   Cronly,  90    N.  Car.  50;  Rand    v, 

S.  (La.)  434.  State  Nat.  Bank,  77  N.  Car.  152;  Wil- 

Maine, — Bean  v.  Ayen,  69  Me.  122.  son  v,  Sykcs,  84  Car.  21^;  Smith  v. 

Massachusetts, — Hervey  v.  Moseley,  Moore,  79  N.  Car.  82;  Wahon  v.  Wal- 

7  Gray  (Mass.)  479;  Hubbard  v.  Mose-  ton,  80   N.  Car.  26;  Dula  v,  Seaele, 

ly,  II  Gray  (Mass.)  170.  98  N.  Car.  458;    Knowles  v,  Norfolk 

Michigan,  —  Stoflet  v.  Marker,   34  Southern    R.    Co.,    102    N.   Car.    59; 
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4.  To  Amended  Pleading. — When  a  pleading  is  amended  under  a 
ruling  upon  demurrer  thereto,  the  same  rule  has  been  applied  to 
a  demurrer  directed  against  the  amended  pleading.  So  if  the 
same  defects  which  appear  upon  the  original  pleading,  and  which 
were  not  objected  to  by  the  first  demurrer,  also  appear  upon  the 
amended  pleading,  they  cannot  be  reached  by  demurrer  after  the 
amendment.^ 

6.  Jnrisdiction— tf.  Of  the  Person.— The  want  of  jurisdiction 
of  the  person  must  be  taken  advantage  of  when  such  defect  ap- 
pears on  the  face  of  the  record,  or  it  will  be  waived.* 

b.  Of  the  Subject-matter.— But  where  it  appears  that  the 
court  is  without  authority  to  take  cognizance  of  the  subject- 
matter  of  the  suit,  jurisdiction  is  not  conferred  by  a  failure  to 
demur.' 

6.  As  to  Partief — a.  Generally. — Misjoinder  of  parties  and  de- 
fects  of  parties  are  made  severally  grounds  of  demurrer  in  the  vari- 
ous states  adopting  the  code  system  of  pleading,  and  where  these 
grounds  are  provided  the  objection  for  those  reasons  is  waived  if 
not  made  in  that  way  at  the  proper  time.    (See  article  Parties.) 

b.  Misjoinder— (i)  Of  Plaintiffs,— So  where  there  is  a  mis- 
joinder  of  plaintiffs,  it  is  held  that  the  objection  must  be  made 
by  demurrer  when  the  fault  appears  upon  the  face  of  the  com- 
plaint, or  it  will  be  waived.*  (See  also  supra,  VIII.  6.  Objection 
as  to  Parties.) 


Hunter  v.  Yarborough,  93  N.  Car.  68; 
Rogers  7'.  Jenkins,  98  N.  Car.  139 ;  Rose 
V.  Wilmington,  etc.,  R.  Co.,  106  N. 
Car.  168. 

Ohio. — Brown  v.  Kroh,  31  Ohio  St. 
493 ;  Weidner  v.  Rankin,  26  Ohio  St. 
533 ;  Powell  V.  Jones,  13  Ohio  35. 

Oregon, — Bowen  v,  Emerson,  3  Ore- 
gon 453;  Mack  V.  Salem,  6  Oregon 
376. 

South  Carolina, — Davis  v,  McDuf- 
fie,  18  S.  Car.  499;  Hellams  v,  Switzer, 
34  S.  Car.  44;  Kennertjr  v,  Etiwan 
Phosphate  Co.,  17  S.  Car.  4x5. 

7V*tfj.— Dewitt  V,  Miller,  9  Tex. 
346;  Salinas  v.  Wright,  11  Tex.  572; 
Ford  V.  Taggart,  4  Tex.  494 ;  Borden 
V.  Houston,  3  Tex.  615;  Patterson  v, 
Goodrich,  3  Tex.  335. 

Vermont. — Wright  v.  Bourdon,  50 
Vt.494. 

Virginia. — Roanoke  Land,  etc.,  Co. 
V.  Karn,  80  Va.  589. 

Washington. — Macintosh  v.  Renton, 
2  Wash.  Ter.  I3i ;  Lyen  v.  Bond,  3 
Wash.  Ter.  407. 

Wisconsin, — Harris  v,  Harris,  10 
Wis.  467. 

In  Iowa,  it  is  held  that  a  failure  to 
demur  admits  the  sufficiency  of    the 


facts  stated  to  constitute  a  cause  of 
action,  and  is  a  waiver  of  the  objection, 
Benjamin  v,  Vieth,  80  Iowa  149;  Dunn 
V.  Wolf,  81  Iowa  688;  Haden  v,  Sioux 
City,  etc.,  R.  Co.  (Iowa,  1891),  48  N. 
W.  Rep.  733  ;  Frentress  v,  Mobley,  10 
Iowa  450;  Manwell  v,  Burlington^  etc., 
R.  Co.,  89  Iowa  708;  Linden  v.  Green, 
81  Iowa  365;  Brockert  v.  Central  Iowa 
R.  Co.,  83  Iowa  374;  unless  before 
judgment  is  entered  a  motion  in  arrest 
of  judgment  is  made  upon  that  ground, 
Brockert  v.  Central  Iowa  R.  Co.,  83 
Iowa  374;  Linden  v.  Green,  81  Iowa 
365;  Haden  v.  Sioux  City,  etc.,  R.  Co. 
(Iowa,  1891),  48  N.  W.  Rep.  7^3. 

1.  Bean  v,  Ayres,  69  Me.  138. 

8.  Booner.  Roberts,  I  Tex.  147;  Haw- 
kins V.  Hughes,  87  N.  Car.  115;  Branch 
V,  Houston,  Busb.  (N.  Car.)  8c;  Wal- 
ton r.  Walton,  80  N.  Car.  36;  Smith  v, 
Moore,  79  N.  Car.  83 ;  Spyer  v.  Fisher, 
37  N.  Y.  Super.  Ct.  93 :  Miln  v,  Rus- 
sell, 3  E.  D.  Smith  (N.  Y.) 303 ;  Newell 
V,  Gatling,  7  Ind.  150.  See  article 
Jurisdiction. 

8.  See  article  Jurisdiction;  and 
supra,  this  article,  VIII.  Specifying 
Grounds  of  Demurrer. 

4.  Enos  V,  Leach,  18  Hun   (N.  Y.) 
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(2)  Of  Defendants. — And  the  same  rule  under  similar  statutes 
has  been  applied  to  misjoinder  of  defendants.^ 

c.  Defects  of  Parties. — The  objection  that  there  is  a  defect 
of  parties  (which  is  in  effect  a  nonjoinder  of  parties)  must  also  be 
taken  by  demurrer  at  the  proper  time,  when  the  deficiency  ap- 
pears upon  the  face  of  the  record,  or  it  will  be  waived.  And  the 
rule  applies  equally  whether  the  defect  is  one  of  parties  plaintiff 
or  of  parties  defendant.* 


139;  KeHy  v.  Jay,  79  Hun  (N.  Y.)  535; 
Petree  v.  Lansing,  66  Barb.  (N.  Y.) 
357;  Hier  v.  Staples,  51  N.  Y.  136; 
Gillam  v,  Sigman,  39  Cal.  637;  Rowe 
V.  Bacigalluppi,  31  Cal.  633;  Heinlen 
V.  Heilbron,  71  Cal.  561 ;  Jacks  v. 
Cooke,  6  Cal.  164;  Mott  v.  Smith,  16 
Cal.  533;  Tennant  v.  Pfi8ter,45  Cal.  370; 
Hackett  v.  Bonnell,  16  Wis.  471 ;  Nevil 
V,  Clifford,  55  Wis.  161 ;  Anderson  v. 
McPike,  41  Mo.  App.  338.  Contra^ 
Masters  v.  Freeman,  17  Ohio  St. 
333. 

1.  Conklin  v.  Fox,  3  Mont.  308 ;  Par- 
chen  V.  Peck,  3  Mont.  567 ;  Sam  Yuen 
V.  McMann,  99  Cal.  497;  Warner  v. 
Wilson,  4  Cal.  310;  Leucke  v.  Trcd- 
way,  45  Mo.  App.  507. 

8.  Y^mXdMBa^  California. — Grain  v. 
Aldrich,  38  Cal.  514;  Baldwin  v.  Sec- 
ond St.  Cable  R.  to.,  77  Cal.  390. 

Colorado. — Great  West  Min.  Co.  v, 
Woodmas  of  Alston  Min.  Co^  I3 
Colo.  46. 

Iowa,  —  Roop  V.  Seaton,  4  Greene 
(Iowa)  353;  McCormick  t>.  Blossom, 
40  Iowa  356;  Ryan  v,  MuUinix,  45 
Iowa  631. 

ICansas, — Union  Pac.  R.  Co.  v.  Kin- 
dred, 43  Kan.  138;  Coulson  v.  Wing, 
43  Kan.  510;  Thomas  v.  Reynolds,  39 
Kan.  309;  Hurd  v,  Simpson,  47  Kan. 
246;  Lyon  County  v.  Coman,  43 
Kan.  676. 

Kentucky,— Metc&Ke    v.  Brand,    86 

Ky.  331. 

Minnesota. — McRoberts  v.  Southern 
Minnesota  R.  Co.,  18  Minn.  108; 
Stewart  v.  Erie,  etc.,  Transp.  Co.,  17 
Minn.  373. 

Missouri, —  Pike  v.  Martindale,  91 
Mo.  268 ;  Rogers  v.  Tucker,  94  Mo.  346. 

New  Tork, — Hallen  v.  Jones,  3 
Misc.  Rep.  (N.  Y.  C.  PI.)  349;  In- 
graham  V,  Baldwin,  12  Barb.  (N.  Y.) 
9;  Dennison  v.  Dennison,  9  How.  Pr. 
(N.  Y.  Supreme  Ct.)  347;  Selye  v, 
Zimmer  (Supreme  Ct.),  40  N.  Y.  St. 
Rep.  604;  Loomis  v,  Tifft,  16  Barb.  (N. 
Y.)  541 ;  Ward  v,  Deane  (Supreme 
Ct.),  33  N.  Y.  St  Rep.  270;  Davis  v. 


Bechstein,  69  N.  Y.  440;  Spooner  v, 
Delaware,  etc.,  R.  Co.,  115  N,  Y^ai; 
Varnum  v.  Taylor,  59  Hun  (N,  Y.) 
554;  Perkins  v,  Stimmel,  114  N.  Y. 
359;  Havanna  Bank  v,  Wick  ham,  16 
How.  Pr.  (N.  Y.  Supreme  Ct.)  97; 
Havanna  Bank  v,  Magee,  20  N.  V. 
355;  Phoenix  Bank  v,  Donnell,  40  N. 
Y.  414;  Palmer  v.  Davis,  38  N.  Y.  242; 
Fulton  F.  Ins.  Co.  v.  Baldwin,  ^7  N. 
Y.  648;  Pierrepont  v,  Lovelass,  4  Hun 
(N.  Y.)  696;  Barclay  v.  Quicksilver 
Min.  Co.,  6  Lans.  (N.  Y.)  25;  Mossel- 
man  v,  Caen,  21  How.  Pr.  (N,  Y.  Su- 
preme Ct.)  248;  Hees  v*  Nellis,  65 
Barb.  (N.  Y.)  440;  Purchase  r.  Mat- 
tison,  6  Duer  (N.  Y.)  587;  Lewis  r. 
Graham, 4  Abb.  Pr.(N.  Y.  C,  Ph)  1061 
Maxwell  v.  Pratt, 34  Hun(N.  Y.)  448; 
Carpenter  v,  O'Dougherty,  5S  N,  Y, 
681 ;  Zabriskie  v.  Smith,  13  N.  Y,  32a ; 
Abbe  V.  Clark,  31  Barb.  (N.  Y.)  jejS; 
Merritt  v.  Walsh,  32  N.  Y.  6S5  \  Dofi- 
nell  V.  Walsh,  33  N.  Y.  43 ;  Depuy  v. 
Strong,  4  Abb.  Pr.  N.  S.  (N,  Y.  Ct. 
App.)  340,  37  N.  Y.  372;  Gassett  v, 
Crocker,  10  Abb.  Pr.  (N.  Y.  C.  Pi.) 
133;  Sullivan  v.  New  York,  etc.,  Ce- 
ment Co.,  1 19  N.  Y.  348. 

North  Carolina, — Leak  r-  Coving- 
ton, 99  N.  Car.  559;  Lunn  v.  Sher- 
mer,  93  N.  Car.  164. 

Wisconsin. — Jones  v.  Foster,  67  Wia. 
296;  Lefebre  v.  Utter,  23  WEk,  1S9; 
Robbins  v,  Deverill,  30  Wis.  142  ;  Kim* 
ball  V,  Noyes,  17  Wis.  695;  Akerly  v. 
Vilas,  21  Wis.  88;  Yates  v,  Shepard- 
son,  37  Wis.  315. 

Defendants  —  Calif  or  n  ia, —  S  rn  i  t  h  ;- . 
Dorn,  96  Cal.  73. 

Colorado. — Fitzgerald  v,  Burke,  14 
Colo.  559;  Great  West  Min.  Co,  -\ 
Woodmas  of  Alston  Min.  Co.,  12 
Colo.  46. 

Indiana. — Bray  7\ Black, 57  !r>d.  417, 

Iowa. — Melick  v.  Tama  City  First 
Nat.  Bank,  52  Iowa  94. 

Kentucky, — Albro  v.  Lawson,  17  B» 
Mon.  (Ky.)  645;  Justice  v.  I^hilltps*  j 
Bush  (Ky.)  200;  Waits  I'.  McCiiire,  ib 
Bush  (Ky.)  763. 
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7.  Another  Action  Pending. — Where  it  appears  on  the  face  of  the 
complaint  that  another  action  is  pending,  the  statute  making  such 
a  defect  a  ground  of  demurrer,  the  objection  must  be  taken  by 
demurrer  or  it  will  be  waived.* 

8.  Incapacity  to  Sue. — If  a  want  of  capacity  to  sue  appears  upon 
the  face  of  the  complaint,  objection  must  be  taken  to  the  defect  by 
demurrer,  or  the  same  will  be  waived,  and  cannot  be  raised  after  trial 
on  the  merits.*  Such  incapacity  may  exist  because  of  some  legal 
disability,  as  where  it  appears  that  the  plaintiff  fs  an  infant,^  an 


Maine, — Richmond  v.  Toothaker,  69 
Me.  451. 

Minnesota. — Blakelej  v,  Le  Due,  22 
Minn.  476. 

Nebraska. — Beeler  v.  Lamed  First 
Nat.  Bank,  34  Neb.  348. 

New  r<?r>t.— Williams  v.  Williams 
(Supreme  Ct.),  35  N.  Y.  St.  Rep. 
200;  Carr  v.  Security  Ins.  Co.,  109 
N.  Y.  511;  Decker  v.  Decker,  108 
N.  Y.  128;  Knapp  v.  New  York 
El.  R.  Co.,  4  Misc.  Rep.  (N.  Y.  Super. 
Ct.)  408;  Briggs  V,  Carroll,  50  Hun 
(N.  Y.)  586;  Douglass  v.  Leonard 
(C.  PI.),  17  N.  Y.  Supp.  591 ;  Garrick 
V.  Menut  (City  Ct.),  17  N.  Y.  Supp. 
4S5 ;  Hoslej  v.  Black,  26  How.  Pr.  (N. 
Y.  Ct.  App.)  97;  New  York  Fourth 
Nat.  Bank  t/.  Scott,  31  Hun  (N.  Y.) 
301 ;  Warner  v.  Ross,  9  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  385;  Farwell  v. 
Importers,  etc.,  Nat.  Bank,  90  N.  Y. 
483;  Potter  V.  Ellice,  48  N.  Y.  32J. 

South  Carolina, — Ross  v.  Linder,  12 
S.  Car.  594. 

Wisconsin, — Hallam  v.  Stiles,  61 
Wis.  270;    Cord   v.   Hirsch,    17    Wis. 

403. 

In  Equitable  Actions,  when  a  complete 
determination  cannot  be  had  without 
the  presence  of  other  parties,  and  their 
rights  would  be  prejudiced  by  an  ad- 
judication in  their  absence,  the  court 
will  direct  them  to  be  made  parties. 
Williams  v,  Williams  (Supreme  Ct.), 
35  N.  Y.  St.  Rep.  201;  Osterhoudt  v, 
Ulster  County,  98  N.  Y.  239;  Moulton 
V,  Cornish,  138  N.  Y.  133;  Mains  v, 
Henkle,  3  W.  L.  M.  (Ohio)  593;  Bear 
V.  American  Rapid  Tel.  Co.,  36  Hun 
(N.  Y.)  400;  Southal  v.  Shields,  81  N. 
Car.  28;  Hinson  v.  Adrian,  86  N.  Car. 
61 ;  Johnson  v.  Chandler,  15  B.  Mon. 
(Ky.)  589;  Carpenter  v.  Miles,  17  B.. 
Mon.  (Ky.)  602. 

Exception  in  Case  of  Contractor  in 
Mechanic's  Lien  Suit. — The  rule  has 
been  held  not  to  apply  when  the  de- 
fect consists  in  omitting,  as  a  party  de- 


fendant in  a  suit  to  enforce  a  mechanic's 
lien,  the  original  contractor.  Stein- 
mann  v.  Strimple,  29  Mo.  App.  478.  But 
see  Carney  v.  La  Crosse,  etc.,  R.  Co., 
15  Wis.  503 ;  Harbeck  v,  Southwell,  18 
Wi8.4i8. 

1.  Garvey  v.  New  York  L.  Ins.  etc., 
Co.,  14  Civ.  Pro.  Rep.  (N.Y.  Supreme 
Ct)  106;  Remington  v.  Walker,  21 
Hun  (N.  Y.)  322.  See  also  article 
Another  Suit  Pending,  vol.  i,  p. 
750. 

2.  A  rkansas, — Pettigrew  t;. Washing- 
ton County,  43  Ark.  41. 

California. — Wedel  v,  Herman,  59 
Cal.  507. 

Missouri, — State  v.  Hunt,  46  Mo. 
App.  616. 

Nebraska. — Cady  v.  Smith,   12  Neb. 

631. 

New  rbr>&.— Thayer  v,  Clark,  48 
Barb.  (N.  Y.)  243;  B&sgott  v.  Boul- 
ger,  2  Duer  (N.  Y.)  160;  Cridler  v, 
Curry,  44  How.  Pr.  (N.  Y.  Supreme 
Ct.)  345 ;  People  v.  Laws,  4  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  292;  Annett  v. 
Kerr,  2  Robt.  (N.  Y.)  556;  People  v. 
Dunlap,  13  Johns.  (N.  Y.)  437;  Peo- 
ple V.  Guild,  4  Den.  (N.  Y.)  551;  Kil- 
patrick  v.  Dean,  15  Daly  (N.  Y.)  182, 
4  N.  Y.  Supp.  708 ;  Palmer  v,  Davis, 
28  N.  Y.  242 ;  Fulton  F.  Ins.  Co.  v.  Bald- 
win, 37  N.  Y.  648;  Van  Amringe  v. 
Barnett,  8  Bosw.  (N.  Y.)  357;  Robbins 
V.  Wells,  26  How.  Pr.  (N.  Y.  Super. 
Ct.)  15;  Nanz  v,  Oakley,  122  N.Y. 
631;  Pierrepont  V.  Lovelass,  4  Hlin  (N. 
Y.)  696;  Hathaway  v.  Orient  Ins.  Co. 
(Supreme  Ct.),  33  N.  Y.  St.  Rep.  678; 
Tooker  v.  Amoux,  76  N.  Y.  397;  Per- 
kins V.  Stimmel,  114  N.  Y.  359. 

Ohio. — Spence  v.  Union  Cent.  L. 
Ins.  Co.,  40  Ohio  St.  517. 

Wisconsin, — Moir  v,  Dodson,  14 
Wis.  279;  Wood  V,  Hoskin,  63  Wis.  15; 
Manseau  v.  Mueller,  45  Wis.  430. 

3.  Seaton  v,  Davis,  i  Thomp.  &  C. 
(N.  Y.)  91 ;  Bartholomew  v.  Lyon,  67 
Barb.  (N.  Y.)  86. 
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idiot,*  or  a  married  woman  *  or  because  there  is  a  want  of  title  in 
the  plaintiff  to  the  character  in  which  he  sues.'  And  in  the  latter, 
as  well  as  in  the  former  case,  objection  should  be  taken  by  de- 
murrer, or  it  will  be  deemed  waived  * 

9.  Statute  of  Limitationf.— The  defense  of  the  statute  of  limita- 
tions must  be  taken  advantage  of  by  plea,  answer,  or  demurrer  in 
the  various  states,  and  a  failure  to  properly  raise  the  defense  is  a 
waiver  thereof.*  But  it  has  been  held  that  where  the  statutory 
bar  clearly  appears  ut)on  the  face  of  the  record,  objection  must  be 
taken  by  demurrer,  otherwise  such  defense  is  waived.* 

10.  lOqoinder  of  Games  of  Action. — In  those  states  which  have 
adopted  the  code  system  of  pleading,  making  misjoinder  of 
causes  of  action  one  of  the  grounds  for  demurrer,  when  this  de- 
fect is  not  so  taken  advantage  of  it  is  waived,''^  and  in  these  states 


1.  Campbell  v,  Campbell,  i3i  Ind. 
178;  Dale  V.  Thomas,  67  Ind.  570; 
Dewey  v.  State,  91  Ind.  173;  Tray- 
k)r  V.  Dykins,  91  Ind.  239 ;  Pence  v. 
Aughe,  loi  Ind.  317. 

1  Petty  V.  Mailer,  14  B.  Mon.  (Ky.) 
198. 

S.  Hasklnsv.Alcott,  i3  0hioSt.  210; 
Ftrrell  v.  Cook,  16  Neb.  484;  Robbins 
t'.  WeUs,  36  How.  Pr.  (N.  Y.  Super. 
Ct)  15;  61i88  on  Code  Pleading,  ^^ 
^17-409;  Maxwell's  Pleading  and  Prac- 
tice (3d  ed.)  370,  371. 

iBdUna  and  Kanau. — In  Indiana  and 
Kansas  a  demurrer  for  incapacity  to 
sue  does  not  lie  on  the  ground  of  want 
of  title  in  plaintiff.  Campbell  v,  Camp- 
bell, 121  Ind.  178 ;  Tipton  County  v, 
Kimberlin,  108  Ind.  449;  Pence  v. 
Aughe,  101  Ind.  319;  Borchus  v,  Hunt- 
ington Bldg.,  etc.,  Assoc.,  97  Ind.  185 ; 
Trajlor  v,  Dykins,  91  Ind.  230;  Dewey 
f .  State,  91  Ind.  173;  Johnson  School 
Tp.tr.  Citizen's  Bank,  81  Ind.  515;  Nave 
f.  Hadley,  74  Ind.  156;  Winfield  Town 
Co.  V,  Maris,  11  Kan.  128. 

1  Where  suit  is  erroneously  brought 
in  the  name  of  a  supervisor  in  his  offi- 
cial capacity  instead  of  in  the  name 
of  the  towm  the  defect  appearing 
upon  the  face  of  the  complaint, 
unless  taken  advantage  of  by  demurrer 
the  defect  is  waived.  Robbins  v.  Wool- 
cott,66Barb.  (N.  Y.)  63. 

In  an  action  by  general  assignee  for 
conversion,  the  objection  that  the 
plaintiff  has  not  filed  his  official  bond 
is  waived  unless  taken  by  demurrer. 
Kilpatrick  v.  Dean  (C.  PL),  4  N.  Y. 
Supp.  708;  Brennan  v.  Wilson,  71 
N.  Y.  502. 

Where  the  fact  that  the  plaintiffs  sued 
as  foreign  executors  appears  upon  the 


face  of  the  record,  it  is  held  that  objec- 
tion to  their  legal  capacity  must  be 
taken  by  demurrer,  otherwise  it  is 
waived.  Moir  v.  Dodson,  14  Wis.  279. 
In  a  suit  by  the  successor  of  a  re- 
moved assignee,  on  the  bond  of  such 
assignee,  it  was  held  that  the  objection 
that  the  suit  should  have  been  brought 
by  the  creditor,  not  having  been  taken 
by  demurrer,  must  be  waived.  State 
V,  Hunt,  46  Mo.  App.  616. 

5.  See  article  Limitations,  Stat- 
ute OF. 

6.  Oregon. — Under  a  statute  specify- 
ing the  statute  of  limitations  as  a  ground 
of  demurrer  when  the  statutory  bar  ap- 
pears upon  the  face  of  the  record,  it  was 
held  that  a  failure  to  demur  waived  the 
objection.  Spaur  v.  McBee,  19  Ore- 
gon 76. 

In  Iowa  it  is  a  statutory  ground  of 
demurrer  that  the  petition  shows  on  its 
face  that  the  claim  is  barred  by  the 
statutes  of  limitations.  It  was  held  in 
that  state.  In  a  case  not  involving  the 
statute  of  limitation,  that  any  of  the 
matters  enumerated  as  grounds  of  de- 
murrer when  they  appear  upon  the  face 
of  the  record  or  by  answer  if  they  do 
not  so  appear  were  waived  if  attempted 
to  be  taken  advantage  of  by  answer 
when  they  appeared  on  the  face  of  the 
complaint.    Linden  v.  Green,  81  Iowa 

365- 

7.  California. — Lawrence  v.  Mont- 
gomery, 37  Cal.  183 ;  Roberts  v,  Eldred, 


73  Cal.  394;  Macondray  v,  Simmons,  i 

Cal.  393;  "'    "  --    -     . 

Sam,  18  Cal.  527;  Treat  v.  Forsyth,  40 


•  393;  Sheldon  v.  Steamship  Uncle 


Cal.  484 ;  Cox  v.  Western  Pac.  R.  Co., 
47  Cal.  87 ;  Haverstick  v.Trudel,  51  Cal. 
431;  Faymonville  v.  McCollough,  59 
Cal.  285;   Hibernia  Sav.,  etc.,  Soc.  v. 
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the  manner  of  uniting  certain  causes  of  action,  the  joinder  of 
which  is  permissible,  is  prescribed,  but  the  failure  to  comply  with 
the  provisions  in  this  regard  is  not  the  subject  of  demurrer,  but 
must  be  taken  advantage  of  by  motion.*  (See  supra^  XIV.  Mis- 
joinder of  Causes,)  If,  however,  the  complaint  does  contain  several 
causes  of  action,  and  they  are  improperly  united,  the  omission  to 
state  the  causes  of  action  in  separate  counts  properly  numbered 
does  not  deprive  the  defendant  of  the  right  to  demur.* 

11.  XTncertainty  and  Ambiguity. — Uncertainty  and  ambiguity  are 
objections  which  are  waived  by  a  failure  to  demur,  both  at  com- 
mon law  and  in  jurisdictions  where  these  are  statutory  grounds  of 
demurrer.  (See  article  Definiteness  and  Certainty  in  Plead- 
ings.) 

12.  Dnplioity. — Duplicity  is  a  formal  defect,  and  is  waived  by 
failure  to  demur,  when  that  is  the  proper  remedy.  (See  article 
Duplicity.) 

13.  When  Waiyed  Ho  Ofher  Means  Available. — When  a  defendant 
has  waived  a  defect  by  failure  to  demur,  he  cannot  get  the  advan- 
tage of  such  an  objection  by  instructions  to  the  jury,*  nor  by 
objection  to  the  introduction  of  evidence.* 

XXTT.  Dexubbbb,  How  Waivbd.— (See  also  ^i//ra,XVIIL  Effect 


Ordway,  38  Cal.  679 ;  Gray  v.  Dougher- 
ty, 35  (Jal.  266 ;  Fuhn  v.  Weber,  38  Cal. 
036. 

Colorado, — Green  v.  Taney,  7  Colo. 
278;  Schoelkopf  v.  Leonard,  8  Colo. 

159- 

Dakota. — Fraley  v,  Bentley,  i  Da- 
kota 25. 

Indiana, — Carnahan  v.  Chenoweth, 
I  Ind.  A  pp.  178 ;  Keller  v.  Boatman,  49 
Ind.  1 10 ;  Rankin  v,  Collins,  50  Ind.  158. 

Kansas. — Berry  v.  Carter,  19  Kan. 

135- 

Minnesota, — Densmore  v.  Shepard, 
46  Minn.  54:  James  v.  Wilder,  25 
Minn.  305. 

Missouri. — Anderson  v,  McPike,  41 
Mo.  A  pp.  328 ;  Mead  v.  Brown,  65  Mo. 
552;  Jamison  v.  Copher,  35  Mo.  483; 
Ashby  V,  Winston,  dS  Mo.  210. 

N^w  Tork, — Sherman  v,  Inman 
Steamship  Co.,  26  Hun  (N.  Y.)  109; 
Williams  v.  Ingersoll,  23  Hun  (N.  Y.) 
284;  Jefferson  v.  New  York  El.  Co. 
(Supreme  Ct.),  33  N.  Y.  St.  Rep.  916; 
Blossom  V,  Barrett,  37  N.  Y.  434; 
Smith  V,  Orser,  43  Barb.  (N.  Y.)  187; 
Redmond  v,  Dana,  3  Bosw.  (N.  Y.) 
615 ;  ColegfTove  v.  New  York,  etc.,  R. 
Co.,  6  Duer  (N.  Y.)  382. 

North  Carolina. — Finley  v.  Hayes, 
81  N.  Car.  368. 

South  Carolina.^^Fitld  v.  Hurst,  9 
S.  Car.  277. 


Wisconsin. — Cary    v.   Wheeler,*    14 
Wis.  281;  Tesup  V.  City  Bank,  14  Wis. 
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.34;  Mead  v.  Bagnall,  15  Wis.   156; 

'"aezi  t;.  Goetz,  15  Wis.  231;  Jones  v. 
Hughes,  16  Wis.  683;  Baird  v.  Mc- 
Conkey,  20  Wis.  297 ;  StilweU  v.  Kel- 
logg, 14  Wis.  461;  Merchants*  Nat. 
Bank  v,  Raymond,  27  Wis.  ^. 

See  also  Norfolk,  etc.,  R.  Co.  v. 
Wysor,  83  Va.  250. 

Under  a  statute  requiring  that  all  de- 
fects which  do  not  go  to  the  want  of  a 
substantial  cause  of  action  must  be  ob- 
jected to,  it  was  held  that  a  misjoinder 
of  actions  could  not  be  taken  advan- 
tage of  after  trial  on  the  merits.  Walker 
V.  Mobile  Marine  Dock,  etc.,  Ins.  Co., 
31  Ala.  529;  Harris  v.  Plant,  31  Ala. 

039. 

1.  But  see  Shelby  v.  Houston,  38 
Cal.  410;  Valencia  v.  Couch,  32  Cal. 

340- 

2.  Wiles  V.  Suydam,  64  N.  Y.  176; 
Goldberg  v.  Utlev,  60  N.  Y.  427. 

8.  Wimer  v.  Allbaugh,  78  Iowa  79. 

4.  Costert/.Brack,  i9Ala.2io;  Home 
Ins.  Co.  V.  Favorite,  46  111.  263 ;  Far- 
well  V.  Tyler,  5  Iowa  535;  Smith  v. 
McLean,  24  Iowa  322 ;  Peterson  v.  Al- 
len, 12  Iowa  366;  Gulf,  etc.,  R.  Co.  v. 
Pettit,  3  Tex.  Civ.  App.  588.  See  also 
Treadway  v.  Wilder,  8  Nev.  91 ;  Lake 
Bigler  Road  Co.  v.  Bedford,  3  Nev. 
399- 
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of  Sustaining;  XIX.  Effect  of  Overruling;  XXIV.  Demurrer  in 
Conjunction  with  Other  Pleadings.) 

1.  The  Bnle  Stated. — When,  after  a  demurrer  is  filed,  proceed- 
ings are  had  in  the  cause  indicating  an  abandonment  thereof  by 
the  filing  of  other  pleadings,  or  by  a  trial  upon  the  merits  with- 
out a  previous  disposition  of  the  demurrer  by  the  court,  the 
demurrer  is  considered  as  waived. 

8.  Trial  without  Dispositioii  of. — When  the  parties  proceed  to 
trial  upon  the  merits  of  a  cause  without  calling  to  the  attention 
of  the  court  a  demurrer  previously  filed,  or  demanding  a  ruling 
thereon,  the  demurrer  is  waived.*     It  is  too  late  to  demand  dis- 


1.  Alabama,— ^9^keT  v.  Cuthbert,  lo 
Ala.  213;  Kirksey  v.  Dubose,  19  Ala. 
43;  Eastland  v.  Sparks,  22  Ala.  607; 
Eljton  Land  Co.  v.  Morgan,  88  Ala. 
434;  American  Mortg.Co.  v,  Inzer,  98 
Ala.  608. 

Arkansas. — McClarren  v.  Thurman, 

8  Ark.  513. 

California, — Silcox  v,  Lang,  78  Cal. 
118. 

Colorado, — Anderson  v,  Sloan,  i 
Colo.  484 ;  Freas  v.  Lake,  2  Colo.  480; 
People  V,  Lothrop,  3  Colo. 428;  Daniel- 
ton  V.  Glide,  11  Colo.  88. 

Connecticut, — Waterbury  v,  Darien, 

9  Conn.  257 ;   King  v,  Lacey,  8  Conn. 


n 


'Uinois. — Putt  v,  Duncan,  2  111.  App. 
461. 

Indiana. — Clajpool  v.  Jaqua,  135 
Ind.499. 

Iowa.  —  Daugherty  v,  Bridgman, 
Morr.  (Iowa)  295. 

Kansas, — George  v.  Hatton,  2  Kan. 

333- 

Kentucky. — Danville,  etc..  Turnpike 
Road  Co.  V.  Stewart,  2  Mete.  (Ky.)  120. 

Louisiana. — St.  Romain  v,  Robeson, 
12  Rob.  (La.)  194. 

Mississippi.  —  Wallace  v.  Okolona 
Sav.  Inst.,  49  Miss.  616. 

Missouri.  —  Sweeney  v.  Willing,  6 
Mo.  174 ;  Dickey  v.  Malechi,  6  Mo.  177. 

North  Carolina.  —  Wilson  v.  Pear- 
son, 102  N.  Car.  290. 

Tennessee,  —  Johnson  v.  O'Neal,  3 
Head  (Tenn.)  602;  Coffinan  v.  Wil- 
liams, 4  Heisk.  (Tenn.)  233. 

Texas. — Phoenix  Ins.  Co.  v.  Boren, 
83  Tex.  97;  Gulf ,  etc.,  R.  Co.  t^.  Rather, 
3  Tex.  Civ.  App.  72 ;  Withee  v.  Citi- 
zen's Sav.  Bank,  i  Tex.  App.  Civ.  Cas., 
§  489;  Chambers  v.  Miller,  9  Tex.  236; 
State  V.Thompson,  18 Tex. 526;  Myers 
V.  SUtc,  31  Tex.  173;  Mims  v.  Mitchell, 
I  Tex.  443;  Tones  v.  Black,  i  Tex.  527; 
Floyd  V,  Rice,  28  Tex.  341 ;  Carter  v. 


Carter,  5  Tex.  91;  Headley  v,  Oben- 
schain,  33  Tex.  682;  Petty  v.  Cleve- 
land, 2  Tex.  404;  Merlin  v.  Man- 
ning, 2  Tex.  351;  Rowlett  v,  Fulton,  5 
Tex.  458;  Zacharie  v,  Bryan,  2  Tex. 
274;  Cain  V.  Haas,  18  Tex.  616. 

United  States.-^BeW  v.  Mobile,  etc., 
R.  Co.,  4  Wall.  (U.  S.)  598;  Evans  v. 
Gee,  II  Pet.  (U.  S.)  85. 

Statements  by  Counsel  in  their  Brleft 
contradicting  the  record  in  this  respect 
are  of  no  avail.  Hull  v.  Johnston,  90 
111.  604. 

Trial  on  One  Plea  Not  WaiTsr  of  Dt- 
mnrrer  to  Another. — A  trial  upon  the 
plea  of  payment  is  not  a  waiver  by  the 
defendant  of  a  joinder  in  demurrer  to 
another  plea  put  in  by  him;  thus  when 
there  is  a  joinder  in  demurrer,  and  the 
defendant  is  legally  entitled  to  a  judg- 
ment thereon  in  his  favor,  but  the 
cause  is  tried  upon  the  plea  of  pay- 
ment, and  a  verdict  rendered  for  the 
plaintiff,  it  is  error  for  the  court  to  en- 
ter a  judgment  upon  that  verdict.  Wil- 
lard  V,  Morris,  i  P.  &  W.  (Pa.)  480. 

In  California  it  was  held  that  it  was 
not  sufficient  tl^at  the  record  should 
simply  show  a  failure  to  rule  upon  the 
demurrer,  but  it  should  further  show 
that  the  parties  expressly  consented  to 
go  to  trial  without  a  ruling.  Huse  v, 
Moore,  20  Cal.  1 16. 

And  the  judgment  upon  the  merits 
without  disposition  of  demurrer  filed 
was  held  to  be  irregular  and  reversible. 
Hestres  v,  Clements,  21  Cal.  425. 

But  where  the  issues  of  law  and  fact 
were  made  to  the  same  complaint,  it  is 
proper  to  dispose  of  the  issues  of  law 
first,  and  when  the  cause  comes  on  to 
be  tried  upon  the  issues  of  law  and 
fact,  and  judgment  rendered  in  the 
cause,  the  presumption  will  be  indulged 
that  the  issue  of  law  was  first  disposed 
of  or  withdrawn.  Brooks  v.  Douglass, 
32  Cal.  213;  Abadie  v.  Carrillo,  32  Cal. 
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position  of  a  demurrer  on  a  motion  for  a  new  trial.*  But  it  has 
been  held  that  upon  a  new  trial  being  granted  for  any  cause  a 
demurrer  which  had  been  overlooked  on  the  first  may  be  heard.* 

By  Oonient. — It  is  also  too  late  to  demand  disposition  of  a  de- 
murrer where  a  trial  on  the  merits  is  had  by  consent  of  the 
parties.^ 

3.  Ofher  Pleadings  Filed  while  Demurrer  Pending. — After  a  de- 
murrer, if  another  pleading  is  filed  raising  an  issue  of  fact  on  the 
merits,  as,  for  instance,  if,  while  a  demurrer  is  pending,  the  defend- 
ant files  an  answer  or  plea,  the  demurrer  is  waived.* 

Aft«r  Dttnnrrer  Smtained. — So,  also,  when  a  demurrer  has  been  sus- 
tained, but  before  judgment  thereon  is  entered,  the  defendant 
files  an  answer,  it  has  been  held  that  the  demurrer  is  thereby 
waived.* 

Failure  to  Stale  Oanie  of  Action. — But  this  rule  is  not  applicable  when 
there  is  a  total  failure  to  state  a  cause  of  action,  and  the  demurrer 
on  the  ground  that  the  complaint  does  not  state  a  cause  of  action 
will  not  be  waived  by  other  pleadings  and  the  trial  on  the  merits, 
when  it  appears  that  there  is  no  cause  of  action,  as  such  an  objec- 
tion can  be  raised  at  any  time.^  (See  supra,  XXI.  Defects 
Waived  by  Failure  to  Demur,) 


172.  Sec  also  Kilgore  v,  Emmitt,  33 
Ohio  St  410. 

Denrarrer  to  Oross-coiiiplaint. — It  was 
held  that  a  failure  to  pass  upon  a 
demurrer  to  a  cross-complaint  was 
not  reversible  error  after  trial  on  the 
merits  without  objection,  and  where 
no  relief  was  awarded  upon  the  cross- 
complaint.  Ferrier  v,  Ferrier,  64 
Cal.  33. 

Who  may  Comiaaln. — The  partj  to 
whose  pleading  a  demurrer  is  filed 
cannot  complain  that  ruling  was  not 
made  upon  the  demurrer.  Fincher  v, 
Malcolmson,  96  Cal.  38;  McCarthy  v, 
Yale,  39  Cal.  586;  State  v.  Cowles,  5 
Ohio  St  87;  Tittle  v,  Bonner,  53 
Miss.  583. 

1.  Chambers  v.  Miller,  9  Tex.  237. 

2.  Portis  V,  Cole,  11  Tex.  157; 
Zacharie  v.  Bryan,  2  Tex.  274. 

8.  Williams  v.  Baker,  67  111.  238; 
Haven  v.  Green,  26  111.  252. 

4.  California. — Moran  v.  Abbey,  58 
Cal.  163. 

Illinois. — Nye  v.  Wright,  3  111.  222 ; 
Grier  v.  Gibson,  36  111.  521;  Hull  v. 
Johnston,  90  111.  604;  Davis  v.  Ran- 
som, 26  111.  100;  Illinois  Cent.  R.  Co.  v. 
Patterson,  69  111.  650;  Cobb  v»  Ingalls, 
I  111.  233;  Granger  v.  Warrington,  8 
III.  299. 

Indiana. — Cass  County  v.  Adams, 
76  Ind.  504;  Ludlow  v,  Ludlow,  109 


Ind.  199;  Robertson  v.  Huffman,  92 
Ind.  247;  Morrison  v,  Ross,  113  Ind. 
186;  De  La  Hunt  v.  Holder baugh,  58 
Ind.  285;  Beckner  v.  Riverside,  etc., 
Turnpike  Co.,  65  Ind.  468;  Morrison  v. 
Fishel,  64  Ind.  177 ;  Moss  v.  Witness 
Printing  Co.,  64  Ind.  125;  Moore  r. 
Glover,  115  Ind.  372 ;  Washburn  v,  Rob- 
erts, 72  Ind.  213. 

Iowa. — Fisher  v,  Scholte,  30  Iowa 
221. 

Michigan.  —  Cicotte  v.-  Wayne 
County,  44  Mich.  173. 

Missouri, — Dunklin  County  T'.Clark, 
51  Mo.  60. 

New  Tork. — Adams  v.  West  Shore, 
etc.,  R.  Co.,  65  How.  Pr.  (N.  Y.  Su- 
preme Ct)  329. 

OAfV?.— Calvin  v.  State,  12  Ohio  St. 
60;  Vore  V.  Woodford,  29  Ohio  St.  245 ; 
Calvin  v.  State,  12  Ohio  St  60. 

Washington. — Livesley  v.  O'Brien, 
3  Wash.  546. 

The  defendant  waives  his  demurrer 
by  stating  in  open  court  that  he  relies 
on  his  plea.  Hull  v.  Johnston,  90  111.  604. 
But  if  he  objects  it  is  error  to  strike  his 
plea  from  the  files  and  proceed  to  de- 
cide the  demurrer. 

5.  Grose  v,  Dickerson,  53  Ind.  460 ; 
Gordon  v.  Culbertson,  51  Ind.  334; 
Booth  V.  Chapman,  59  Cal.  149. 

6.  Petty  V,  Cleveland,  2  Tex.  404; 
Rowlett  V.  Fulton,  5  Tex.  458  ;  Grant 
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4.  By  Answering  Amended  Complaint. — Where  an  answer  is  fiKd 
to  an  amended  complaint  without  action  on  the  demurrer  to  the 
original  complaint,  the  demurrer  is  waived.* 

5.  By  Second  Demmrer,— As  the  filing  of  an  amended  pleading 
to  which  a  demurrer  has  been  interposed  is  a  withdrawal  or  con- 
fession of  the  demurrer,  so  when  a  second  demurrer  is  filed  to 
such  amended  pleading,  the  first  demurrer  is  thereby  waived.* 

ZXm.  Bexubbeb  to  Amehbsd  Aim  Sttpplexshtal  PLSAnnrGs— 
1.  To  Amended  Pleadings — a.  Generally. — A  demurrer  may  be 
filed  to  an  amended  pleading,*  but  it  must  be  directed  to  the 
whole  pleading  as  amended,  and  not  to  the  amendment  alone."^ 

d.  When  It  may  Not  be  Filed. — When  an  amendment  is 
merely  formal  and  does  not  introduce  a  new  cause  of  action,  so 
as  to  render  a  disturbance  of  the  issues  necessary,  it  has  been 
held  that  it  is  not  error  to  refuse  to  permit  a  demurrer  to  be  filed  to 
the  amended  pleading.*  So,  also,  when  a  complaint  is  amended 
after  demurrer  filed,  but  the  amendment  does  not  change  the  is- 
sues, the  court  may  refuse  to  allow  another  demurrer  to  be  filed.* 


V.  Whittlesey,  43  Tex. 


331  ;  State  v. 
Cowles,  sOfiio  ' 

It  is  also  held  that  a  demurrer  on  the 
ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action,  is  waived  by  the  subse- 
quent answer  of  the  defendant,  but  that 
the  objection  itself  upon  which  the  de- 
murrer is  based  is  not  waived.  Mus- 
grave  v,  Webster,  53  How.  Pr.  (N.  Y. 
Supreme  Ct)  367. 

OauMi  Ibiproperly  United. — When  de- 
murrer is  filed  on  the  ground  that  two 
causes  of  action  are  improperly  united, 
such  a  demurrer  is  not  waived  by  sub- 
sequent answer  and  trial  on  the  merits. 
Thclin  V,  Stewart,  100  Cal.  372. 

1.  Wilson  V,  Pearson,  102  N.  Car. 
290. 

2.  White  Oak  Dist.  Tp.  v.  Oskaloosa 
Dist.  Tp.,  44  Iowa  512. 

3.  Mclntyre  v.  Griswold,  2  How. 
Pr.  (N.  Y.  Supreme  Ct.)  114;  Sands  v. 
Calkins,  30  How.  Pr.  (N.  Y.  Supreme 
Ct)  2.  And  upon  demurrer  to  an 
amended  complaint,  the  court  will  dis- 
pose of  the  questions  raised,  notwith- 
standing a  demurrer  had  previously 
been  sustained  to  the  original  complaint 
▼here  such  former  demurrer,  though 
embracing  the  questions  raised  by  the 
demurrer  to  the  amended  complaint, 
was  decided  upon  another  ground. 
Hauselt  v.  Fine,  18  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct)  142.  See  also  Post 
f.  Pearson,  108  U.  S.  418;  C alder  v. 
Haynes,  7  Allen  (Mass.)  387. 

*.  See  preceding  note.    Hodges  v. 


Thompson  (Ala.  1893),  13  So.  Rep. 
679;  Hackley  v.  Draper,  4 Thomp.  & C. 
(N.  Y.)  614,  60  N.  Y.  88,  based  upon 
^§  143,  147,  Code,  to  the  effect  that  de- 
murrer must  be  to  the  whole  complaint. 
See  supra,  II.  3.  Demurrer  to  Part  of 
Pleading, 

Demurrer  '*to  the  Whole  Oase." — De- 
murrer "to  the  whole  case"  puts  in  is- 
sue the  sufficiency  of  each  fact  alleged 
in  the  petition  and  amendments.  Miles 
V,  Collins,  I  Mete.  (Ky.)  311. 

Snhstltiited  Pleading. — Where  a  sub- 
stituted pleading  is  filed  in  an  action 
the  original  may  possibly  be  used  as 
evidence  against  the  party  by  reason 
of  contradictory  statements,  or  the  like, 
but,  on  a  demurrer  to  the  substituted 
pleading,  the  two  pleadings  cannot  be 
considered,  but  the  substituted  pleading 
alone  controls.  State  v.  Simpkins,  77 
Iowa  678.  See  also  Sanborn  v.  Hale, 
13  Neb.  318;  Null  V.  Jones.  5  Neb.  500; 
Shotwell  V,  Gilkey,  31  Ala.  724. 

5.  Carroll  County  v.  0*Connor,  137 
Ind.  632. 

6.  Stanton  v,  Kenrick,  135  Ind.  382. 
Where  an  amendment  was  made  to 

one  paragraph  of  the  complaint  during 
the  trial,  and  previous  to  the  amend- 
ment a  general  demurrer  to  the  com- 
plaint had  been  overruled  for  want  of 
prosecution,  a  refusal  of  the  court  to 
consider  a  demurrer  to  the  amended 
complaint,  except  as  directed  to  the 
amendment  allowed  to  be  made,  is  not 
error,  np  reason  being  shown  why  the 
demurrer   as  filed   should    have   been 
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c.  Waiver  of  Demurrer  to  Original  Pleading. — When  a 
pleading  is  amended  after  demurrer  interposed  thereto,  a  demurrer 
to  the  amended  pleading  waives  the  demurrer  to  the  original.^ 

2.  To  Supplemental  Pleading. — A  demurrer  cannot  be  filed  to 
original  and  supplemental  complaints  separately,  but  should  go 
to  both  as  a  whole,  as  a  supplemental  pleading  is  merely  an 
addition  to  the  original.* 

XXI7.  Demubbeb  m  CovjimcTiov  with  Othib  PLSAnnieft— 1. 
Demurrer  and  Plea  to  Declaration. — A  party  may  demur  to  one  part 
of  a  declaration,  petition,  or  complaint,  and  plead  or  answer  to 
another,  but  he  cannot  demur  and  plead  or  answer  at  the  same 
time  to  the  same  part  of  the  pleading.  There  cannot  be  an  issue 
of  law  and  of  fact  to  the  same  pleading  or  part  of  a  pleading  at 
the  same  time.*     Thus  there  cannot  be  a  general  demurrer  and 


sustained  on  any  of  the  grounds  alleged 
therein,  and  it  not  appearing  that  the 
amended  complaint  was  obnoxious  to 
that  demurrer.  Hawthorne  v.  Siegel, 
88  Cal.  i6o. 

1.  White  Oak  Dist.  Tp.  v.  Oskaloosa 
Dist.  Tp.,  44  Iowa  512. 

a.  Lewis  V,  Rowland,  131  Ind.  37; 
Peters  v.  Banta,  120  Ind.  416;  Farris 
V.  Tones,  112  Ind.  498;  Morey  v.  Ball, 
90  Ind.  454;  Derry  v.  Derry,  98  Ind. 
319;  Frericks  f.  Coster,  17  Rep.  168. 
But  see  Noonan  v.  Orton,  34  Wis.  267. 

Where  the  object  of  a  supplemental 
complaint  is  to  revive  a  former  action 
and  to  proceed  in  that  action  against 
the  same  defendants,  demurrer  alleg- 
ing that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  will  not 
lie,  because  it  is  not  intended  to  state 
such  facts.  Sup.  Ct.Sp.Tr.  1854;  Spier 
V,  Robinson,  9  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  325. 

Supplemental  Answer  as  Distinct  De- 
fense.— But  where  a  supplemental  an- 
swer is  not  merely  an  addition  to  the 
original  defense,  but  sets  up  a  separate 
and  distinct  defense,  it  has  been  held 
that  a  demurrer  will  lie  thereto.  Eck- 
ert  V,  Binkley,  134  Ind.  614. 

A  demurrer  lies  to  a  supplemental 
pleading.  Where  the  code  allows  a  sup- 
plemental answer,  it  necessarily  allows 
what  is  incident  thereto,  the  right  to 
demur  to  it.  Goddard  v.  Benson,  15 
Abb.  Pr.  (N.Y.  C.  PI.)  193. 

Supplemental  Complaint. — There  is  no 
provision  of  the  code  authorizing  a  de- 
murrer to  a  supplemental  complaint. 
Sup.  Ct.  Sp.  T.  1879;  Fleischman  v. 
Bennett,  i  Month.  L.  Bull.  (N.  Y.)  43. 

8.  Arkansas. — Gage v.  Melton,  i  Ark. 
324. 


Iowa, — Fisher  v.  Scholte,  30  Iowa 
221. 

Michigan. — Cicotte  v.  Wayne  Coun- 
ty, 44  Mich.  173. 

Missouri. — ^Taber  v.  Wilson,  34  Mo. 
App.  89. 

New  Hampshire.  —  Truesdale  v. 
Straw,  58  N.  H.  207. 

New  Tork. — Ingraham  v.  Baldwin, 
12  Barb.  (N.  Y.)  9,  affirmed  9  N.  Y.  45 ; 
Slocum  V.  Wheeler,  4  How.  Pr.  (N.  Y. 
Supreme  Ct.)  373;  Spellman  v.  Weld- 
er, 5  How.  Pr.  (N.  Y.  Supreme  Ct.)  5; 
Munn  V.  Barnum,  i  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  281 ;  Rickert  v,  Snyder, 
5  Wend.  (N.  Y.)  104;  Snyder  v.  Hear- 
man,  2  How.  Pr.  (N.  Y.  Supreme  Ct.) 
279;  Pettibone  v.  Stevens,  6  Hill  (N. 
Y.)  258;  Angell  v.  Kelsey,  i  Barb.  (N. 
Y.)  16;  People  V,  Ten  Eyck,  13  Wend. 
(N.  Y.)  448;  Wheeler  v,  Curtis,  11 
Wend.  (N.  Y.)  653. 

North  Carolina. — Speight  v.  Jen- 
kins, 99  N.  Car.  143 ;  Ransom  v.  Mc- 
Clees,  64  N.  Car.  17;  State  v.  Young, 
65  N.  Car.  579. 

Ohio. — Smead  v.  Chrisfield,  i  Disney 
(Ohio)  18;  Craighead  v,  Kemble,  Tap- 
pan  (Ohio)  287;  Stocking  v,  Burnett, 
10  Ohio  137. 

Pennsylvania.  —  McFate  v.  Shall- 
cross,  I  Phila.  (Pa.)  75;  Com.  v. 
Housekeeper,  6  Lane.  Bar.  (Pa.) 
105. 

Virginia. — Lang  v.  Lewis,  i  Rand. 
(Va.)  277. 

See  also  7  Bac.  Abr.  662,  tit.  Plead^ 
etc.  (N.)  I ;  Haiton  v.  Jeffreys,  10  Mod. 
280. 

Contra — Replication  and  Demurrers 
to  Same  Plea.  —  Myrick  v.  Merritt,  22 
Fla.  335;  Eppes  V.  Smith,  4  Munf. 
(Va.)  466.    But  see  Jones  v.  Steven- 
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a  plea  or  answer  to  the  whole  declaration  or  complaint  at  the 
same  time,^  nor  to  the  same  count  *  or  paragraph,*  except  where 
the  matters  therein  stated  are  divisible  in  their  nature,  and  a  part 
of  the  count  or  paragraph  is  good  and  a  part  bad ;  where  this  is  the 
case,  defendant  may  plead  to  the  former  and  demur  to  the 
latter.^ 
8.  Demurrer  and  Keply  to  Answer. — There  cannot  be  a  demurrer 


ton,  5  Manf.  (Va.)  i.  "  We  can  sec  no 
good  reason  why  the  plaintiff,  when 
he  is  in  doubt  whether  the  new  matter 
tet  up  in  the  answer  constitutes  a 
couoterclaim  or  not,  should  not  both 
reply  and  demur."  Per  curiam  in 
Latimer  v,  Sullivan,  30  S.  Car.  iii. 
See  also  Latimer  v.  Mahaffey,  30  S. 
Car.  612. 

Dennnrer  and  Motion. — A  demurrer 
and  a  motion  should  not  be  filed  at  the 
same  time;  thus  it  is  not  good  practice 
to  demur  to  a  pleading  and  at  the  same 
time  move  to  make  it  more  certain,  nor 
to  move  to  strike  out  the  pleading  and 
to  demur  to  it  at  the  same  time.  Gibson 
V.  Ohio  Farina  Co.,  2  Disney  (Ohio) 
499;  L41W8  V,  Carrier,  a  Cine.  Sup.  Ct. 
Rep.  (Ohio)  80. 

1.  Rickert  v,  Snyder,  5  Wend.  (N. 
Y.)  104 ;  Cicotte  v,  Wayne  County,  44 
Mkh.  173;  Craighead  v.  Kemble,  Tap- 
pan  (Ohio)  287 ;  Smead  v.  Chrisfield, 
1  Disney  (Ohio)  18;  Slocum  v, 
Wheeler,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  373 ;  Spellman  v.  Weider,  5  How. 
Pr.  (N.  Y.  Supreme  Ct.)  5;  Munn  v. 
Barmim,  12  How.  Pr.  (N.  Y.  Supreme 
Ct.)  563. 

It  was  decided  in  Manchester  v, 
Storrs,  3  How.  Pr.  (N.  Y.  Supreme 
Ct.)  410,  that  under  the  Code  of 
1848,  though  a  complaint  contained 
two  or  more  causes  of  action,  there 
could  not  be  a  demurrer  to  one  and 
an  answer  to  another.  To  remedy  this 
defect  it  was  further  declared,  in  the 
H5th  section  of  the  Code  of  1849,  that 
the  demurrer  might  be  taken  to  the 
whole  complaint,  or  to  any  of  the  al- 
leged causes  of  action  stated  therein. 
It  was  also  provided  that  when  a  de- 
fendant should  demur  to  one  cause  of 
action  stated  in  a  complaint,  he 
roight  answer  the  residue.  Slocum  v. 
Wheeler,  4  How.  Pr.  (N.  Y.  Supreme 
Ct)  373.  This  case  also  explains  the 
wemingly  contradictory  cases.  People 
V'  Mejer,  2  Code  Rep.  (N.  Y.  Super. 
Ct.)  49,  and  Gilbert  v,  Davies,  2  Code 
I^cp.  (N.  Y.  Supreme  Ct.)  50,  which  ap- 
P^ntlj  hold   that  a  defendant  may 


both  demur  and  answer  to  the  same 
cause  of  action. 

Contra, — A  defendant  may  demur 
and  answer  at  the  same  time  to  the 
entire  complaint,  and  also  to  each  cause 
of  action  stated  therein,  if  more  than 
one.    People  v,  McClellan,  31  Cal.  103. 

a.  Wheeler  v,  Curtis,  11  Wend.  (N. 
Y.)  653 ;  Rickert  v,  Snvder,  5  Wend. 
(N.  Y.)  104;  People  v.  Brush,  6  Wend. 
(N.  Y.)  454;  Snyder  v.  Hearman,  2 
How.  Pr.  (N.  Y.  Supreme  Ct.)  279; 
Hickok  V.  Coates,  2  Wend.  (N.  Y.)  419; 
Jackson  v,  McClaskey,  2  Wend.  (N. 
v.)  541 ;  Underwood  v.  Campbell,  13 
Wend.  (N.  Y.)  78;  Adams  v.  Wil- 
loughby,  6  Johns.  (N.  Y.)  65;  Mc- 
Fate  t;.  Shallcross,  I  Phila.  (Pa.)  75; 
Com.  V,  Housekeeper,  6  Lane.  Bar. 
(Pa.)  105;  Smead  v,  Chrisfield,  i  Dis- 
ney (Ohio)  18;  Stocking  v.  Burnett, 
10  Ohio  137. 

If  the  complaint  contains  separate 
counts,  the  defendant  may  demur  to 
one  and  answer  to  another.  Ingraham 
V,  Baldwin,  12  Barb.  (N.  Y.)i9;  Patter- 
son V.  Wilkinson,  55  Me.  43. 

8.  Hosier  v.  Eliason,  14  Ind.  525;  Jef- 
fersonville  v.  The  Steam  Ferryboat 
**John  Shallcross,"  35  Ind.  19;  Speight 
V,  Jenkins,  99  N.  Car.  143 ;  Ransom  v. 
McClees,64N.Car.  17;  State  v.  Young, 
65  N.  Car.  579;  Slocum  v.  Wheeler,  4 
How.  Pr.  (N.  Y.  Suoreme  Ct.)  373; 
Spellman  v.  Weider,  5  How.  Pr.  (N. 
Y.  Supreme  Ct.)  5;  Munn  v,  Barnum, 
I  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  281. 

The  defendant  cannot  demur  to  part 
and  answer  to  another  part  of  a  com- 
plaint which  contains  but  one  cause  of 
action  stated  in  a  single  count.  Ingra- 
ham V.  Baldwin,  12  Barb.  (N.  Y.)  9. 

Two  Oauses  of  Action  Stated  as  One. — 
Where,  however,  a  complaint  contains 
two  causes  of  action,  stated  in  form  as 
one,  defendant  may  demur  to  one  and 
answer  the  other.  Clarkson  v,  Mitchell, 
3  E.  D.  Smith  (N.Y.)  269. 

4.  Harwood  v.  Tompkins,  24  N.  J.  L. 
425;  Gould's  Pleading,  $  49;  i  Chitty's 
Pi  658, 659  (4th  Am.ed.).   See  also  An- 
gell  V.  Kelsey,  i  Barb.  (N.  Y.)  16. 
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to  a  part  of  an  entire  defense  and  a  reply  to  the  residue.^ 

3.  Effect  of  Pleading  and  Demurring  to  Same  Pleading.— As  a  gen- 
eral rule,  where  it  is  attempted  to  demur  and  plead  to  the  merits 
at  the  same  time  and  to  the  same  pleading,  either  the  demurrer 
or  the  plea  must  give  way ;  and  it  is  the  rule  in  such  cases 
that  the  demurrer  is  presumed  to  be  overruled  or  waived  by  the 
plea  and  is  put  out  of  the  case.*  But  in  some  jurisdictions,  the 
effect  of  demurring  and  tendering  an  issue  of  fact  to  the  same 
pleading  is  merely  to  put  the  defendant  to  an  election  of  which 
one  he  will  abide  by.* 

ZXV.  AlCEHDmo  DSMUBBBB. — A  demurrer  could  not  originally 
be  amended,  but  the  later  statutes  of  amendment  are  now  ap- 
plied to  demurrers  as  to  other  pleadings,*  as,  by  adding  an  addi- 
tional ground,*  or,  by  supplying  an  omitted  signature  ;  •  but  it 
has  been  held  that  an  amendment  of  a  general  demurrer  should 
not  be  permitted  so  as  to  change  the  nature  thereof  to  that  of  a 
special  demurrer,''  and  an  amendment  has  been  refused  when  the 


1.  Cobb  V.  Frazee,  4  How.  Pr.  (N. 
Y,  Supreme  Ct.)  413. 

2.  Alabama, — Morrison  v,  Morrison, 
3  Stew.  (Ala.)  444;  Grigsby  v.  Nance, 
3  Ala.  347;  Taylor  v.  Rhea,  Minor 
(Ala.)  414. 

Indiana, — Hosier  v.  Eliason,  14  Ind. 
533;  Jeffersonville  v.  The  Steam 
Ferryboat  John  Shallcross,  35  Ind.  19. 

loTva, — Fisher  v,  Scholte,   30   Iowa 

321. 

Michigan,  —  Cicotte  v,  Wayne 
County,  44  Mich.  173. 

Missouri, — Taber  v.  Wilson,  34  Mo. 
App.  89. 

United  States, — Bell  v.  Mobile,  etc., 
R.  Co.,  4  Wall.  (U.  S.)  598;  Hodgson 
V.  Marine  Ins.   Co.,  i  Cranch  (C.  C.) 

569- 

In  Gallfornia,  however,  it  is  provided 
by  the  Code  of  Civil  Pro.  (^  472, 
amended)  that  **a  demurrer  is  not 
waived  by  filing  an  answer  at  the  same 
time."  See  Curtiss  v,  Bachman,  84 
Cal.  3i8. 

8.  Munn  v,  Barnum,  12  How.  Pr. 
(N.  Y.  Supreme  Ct.)  563;  Slocum  v. 
Wheeler,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  373;  Angell  V.  Kelsey,  x  Barb. 
(N.  Y.)  16 ;  Struver  v.  Ocean  Ins.  Co., 
16  How.  Pr.  (N.  Y.  Supreme  Ct.)  422; 
Bernard  v,  Morrison,  64  How.  Pr.  (N. 
Y.  Supreme  Ct.)  108,  39  Hun  (N.  Y.) 
410;  Spellman  v.  Welder,  5  How.  Pr. 
(N.  Y.  Supreme  Ct.)  5;  Cobb  v,  Fra- 
zee,  4  How.  Pr.  (N.  ^.  Supreme  Ct.) 
413;  Bridges  v.  Reed,  9  Bush  (Ky.) 
330 ;  Pennsylvania,  etc.,  Canal  Co.  v, 
Webb,  9  Ohio  136 ;   Stocking  v,  Bur- 


nett, 10  Ohio  137 ;  Davis  v,  Hines,  6 
Ohio  St.  47^;  Smead  v,  Chrisfield,  r 
Disney  (Ohio)  17;  Calvin  v.  State,  12 
Ohio  St.  60. 

In  Florida  it  is  held  that  a  party  may 
plead  and  demur  to  the  same  pleading 
at  the  same  time,  and  that  where  there 
is  a  demurrer  and  a  replication  to  a 
plea,  it  is  a  matter  of  discretion  with 
the  court  as  to  which  issue  shall  be 
first  disposed  of.  Myrick  v.  Merritt, 
22  Fla.  335 ;  Wade  v.  Doyle,  18  Fla.  630. 

4.  See  Morrison  v.  Miller,  46  Iowa 
S4;  Poweshiek  County  v.  Cass  County, 
63  Iowa  244;  Cashman  v,  Reynolds, 
19  Civ.  Pro.  Rep.  (N.  Y.  Ct.  App.)  163. 

Answer  as  Amended  Demurrer. — When , 
within  the  time  allowed  to  amend  as 
of  course,  a  demurrer  is  withdrawn  and 
an  answer  is  filed  instead,  the  answer 
has  been  held  to  be  an  amendment  to 
the  demurrer.  People  v,  Whitwell, 
62  How.  Pr.  (N.  Y.  C.  PI.)  383. 

But  after  the  time  to  amend  as  of 
course  has  expired,  an  answer  cannot 
be  served  as  an  amendment  to  a  demur- 
rer, the  former  raising  an  issue  of  fact 
and  the  latter  an  issue  of  law,  and  such 
issues  cannot  be  substituted  the  one  for 
the  other,  indiscriminately  and  arbitra- 
rily. Cashman  v.  Reynolds,  19  Civ. 
Pro.  Rep.  (N.  Y.  Ct.  App.)  163. 

6.  Morrison  v.  Miller,  46  Iowa  84; 
Poweshiek  County  v,  Cass  County,  03 
Iowa  244. 

6.  Marsh  v.  Barney,  10  Wend.  (N. 
Y.)  539. 

7.  Smith  V,  Northrup,  i  Root  (Conn.) 

387. 
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demurrer  did  not  go  to  the  merits.^  When  a  demurrer  is  amended 
the  amended  demurrer  is  taken  as  to  the  pleading  to  which  the 
original  was  filed.* 

ZXVI.  WiTHDBAWAL  OF  Demuebeb. —  It  has  been  held  that 
either  party  may  withdraw  his  demurrer  before  judgment  thereon,* 
unless  it  be  frivolous  ;*even  after  the  court  has  intimated  an  opin- 
ion thereon,*  or  after  it  has  been  sustained,*  or  overruled^ 

Effect  of. — When  a  demurrer  has  been  withdrawn  it  is  no  part  of 
the  record  and  will  not  thereafter  be  considered.® 

XXVn.  FsiyoLOiTS  Demueeeb— (See    also    article  Sham    and      y 
Frivolous  Pleadings) — 1.  Nature  of. — A  frivolous  demurrer  is  v^ 
one  so  clearly  untenable,  and  the  insufficiency  of  which  is  so  mani- 
fest upon  a  bare  inspection  of  the  pleadings,  that  the  court  is 
able  to  determine  its  character  without  argument  or  research;* 


1.  Offutt  V.  Bcatty,  i  Cranch  (C.C.) 

2.  When  a  demurrer  is  filed  to  one 
count  and  a  plea  to  another,  and  the 
demurrer  is  by  leave  withdrawn,  and 
an  amended  demurrer  is  filed  generally 
to  the  whole  declaration,  the  former 
plea  remaining  on  file,  such  an  amended 
demurrer  will  be  taken  to  apply  to  the 
count  against  which  the  demurrer  was 
originally  directed.  Kelley  v.  Max- 
well, 7  <3hio  St.  339. 

1  iTidd's  Pr.  (4th  Am.  ed.)  710; 
Chambers  v.  Miller,  9  Tex.  336 ;  Berry 
V.  McDonald,  7  Blackf.  (Ind.)  371; 
People  V,  Whitwell,  62  How.  Pr.  (N. 
Y.C.Pl.)  383.  But  see  McAlistert;. 
Clark,  33  Conn.  256. 

Leave  to  withdraw  a  demurrer  will 
be  given,  notwithstanding  a  special 
demurrer  has  been  interposed,  if  the 
matter  assigned  as  special  cause,  legiti- 
mately arises  under  general  demurrer. 
Boltons  V,  Lawrence,  7  Wend.  (N.  Y.) 
461. 

Wliat  EqnlTalent  to  Withdrawal. — 
Where,  on  demurrer  to  a  declaration, 
the  plaintiff  amends  on  payment  of 
costs  of  the  demurrer,  which  the  defend- 
ant receives,  that  is  equivalent  to  a  with- 
drawal of  the  demurrer,  and  entitles  the 
defendant  to  time  to  plead  de  novo. 
Smith  V.  Hearn,  I3  M.  &  W.  717. 

1  Call  V,  Ewing,  i  Blackf.  (Ind.)  301 ; 
Osgood  V.  Whittelsev,  3o  How.  Pr.  (N. 
Y.  Supreme  Ct.)  72." 

But  where  an  affidavit  of  merit  is  pre- 
sented it  has  been  held  such  a  demur- 
rer may  be  withdrawn.  Patten  v,  Har- 
ris, 10  Wend.  (N.  Y.)  633;  Miller  v. 
Heath,  7  Cow.  (N.  Y.)  loi ;  Norwood 
f .  Harris,  69  N.  Car.  204. 

5.  Beny    v,  McDonald,    7    Blackf. 


6  Encyc.  PI.  &  Pr.— 25 
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(Ind.)  371 ;  Cass  v.   Adams,   3    Ohio 
223. 

It  is  within  the  discretion  of  the  court 
to  permit  it  to  be  done  at  any  time  be- 
fore trial.    Dunn  v.  Sparks,  7  Ind.  490. 

6.  Hancock  v.  Vawter,  Hard.  (Ky.) 
520. 

7.  Under  the  Act  of  November  2j, 
1828,  fj  27,  a  party  is  entitled,  after  his 
demurrer  has  been  overruled,  to  with- 
draw it  and  reply  to  the  pleading.  If 
he  fails  to  do  this,  judgment  final  will 
be  entered  against  him.  Archer  v,  Du- 
val, I  Fla.  254.  See  Farebrother  v. 
Worsley,  i  C.  &  J.  549,  i  Tyr.  437. 

Demurrer  can  be  withdrawn,  if  not 
frivolous,  and  issue  taken  on  the  fact  at 
the  same  term  with  the  judgment. 
Furman  v.  Haskin,  Col.  &  C.  Cas.  (N. 
Y.)  4i6,2Cai.  (N.  Y.)369. 

Motion  for  Leave  to  Withdraw.— It  is 
too  late,  at  the  next  term  after  judg- 
ment, to  move  for  leave  to  withdraw 
a  demurrer.  Seaman  v.  "llaskins,  2 
Johns.  Cas.  (N.  Y.)  284;  Currie  v. 
Henry,  3  Johns.  (N.  Y.)  140;  Winthrop 
Sav.  Bank  v.  Blake,  66  Me.  285;  Frye- 
burg  v.  Brownfield,  68  Me.  145. 

8.  Hunter  v.  Bilyeu,39  111.  367;  Sul- 
lenberger  v,  Gest,  14  Ohiofeqi^ 

9.  Minnesota. — Hurlburlf?.  Schulen- 
burg,  17  Minn.  22;  Hatch  v.  Schusler,  46 
Minn.  207;  Perry  v,  Reynolds,  40  Minn. 
500;  Morton  v.  Jackson,  2  Minn.  219. 

Missouri,, — Stivers  v.  Home,  62  Mo. 
475 ;  McMahon  v.  Bridwell,  cited  in  3 
Mo.  App.  572;  Lynch  v.  Levy,  11 
Hun  (N.  Y.)  147. 

New  Tork, — Wise  v,  Gessner,  47 
Hun  (N.  Y.)  308;  Cook  v.  Warren, 88 
N.  Y.  39;  Strong  v,  Sproul,  53  N.  Y. 
497;  Sixpenny  Sav.  Bank  v,  Sloan,  2 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  414. 
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one   which  indicates  bad  faith  and  appears  to  have  been  inter- 
posed for  delay.^     But  it  does  not  follow  that  a  demurrer  is 


Wisconsin. — Van  Slyke  v.  Car- 
penter, 7  Wis.  173;  Farmers',  etc., 
Bank  v.  Saw;jrer,  7  Wis.  379 ;  Ferguson 
V.  Troop,  10  Wis.  571 ;  Cottrill  v,  Cra- 
mer, 40  Wis.  559;  Tolman  v.  Hanra- 
han,  44  Wis.  133 ;  Walton  v.  Goodnow, 
13  Wis.  661 ;  Martin  v.  Weil,  8  Wis. 
220;  Cahoon  v.  Wisconsin  Cent.  R. 
Co.,  10  Wis.  290. 

Under  section  827,  Rev.  Stat.  D.  C, 
and  the  case  of  Burdette  v.  Bartlett,  95 
U.  S.  637,  as  well  as  the  decisions  of  this 
court  for  ten  years  previously,  where 
money  is  payable  by  two  or  more 
jointly,  a  separate  action  can  be  main- 
tained against  any  one  of  them,  and  it 
is  immaterial  whether  the  fact  that  the 
money  is  payable  jointly  appears  on 
the  face  of  the  declaration  or  from  the 
evidence ;  a  demurrer,  therefore,  upon 
the  ground  that  such  an  action  cannot 
be  maintained,  is  frivolous  and,  under 
Rule  31  of  this  court,  will  be  stricken 
out  on  motion,  and  judgment  for  the 
amount  claimed  will  be  entered  at  once 
for  plaintiff.  Chesley  v.  Riley,  9 
Mackey  (D.  C.)  160.  Contra^  see 
Clapp  V.  Preston,  15  Wis.  543. 

idfljoinder  of  CauBeB. — Demurrer  for 
misjoinder  of  causes  of  action,  when  it 
clearly  appears  no  such  objection  exists, 
is  frivolous.  Tolman  v,  Hanrahan,  44 
Wis.  133. 

Demurrer  for  Cause  Not  Provided  by 
Ck>de. — It  has  been  held  that  a  demurrer 
for  a  cause  not  provided  hy  code  is 
frivolous.  Middlebrook  v.  Travis,  66 
Hun  (N.  Y.)  510;  Barnes  v.  Blake,  59 
Hun  (N.  Y.)  371 ;  Porter  v,  Grimsley, 
98  N.  Car.  552 ;  De Witt  v.  Swift,  3  How. 
Pr.  (N.  Y.  Supreme  Ct.)  2S0;  Black- 
well  t;.  Montgomery,  i  Handy  (Ohio) 
42;  Kenworthy  v,  Williams,  5  Ind.377. 

Incapacity  to  Sue. — Demurrer  upon 
the  ground  that  plaintiff  shows  no  le* 
eal  capacity  to  sue,  by  reason  of  the 
fact  that  he  has  not  made  profert  of  his 
letters  of  administration,  is  frivolous, 
because  the  description  of  plaintiff  as 
administrator  is  immaterial  and  the  suit 
can  be  maintained  in  his  own  right. 
Bright  V,  Currie,  5  Sandf.  (N.  Y.)  433. 

In  an  action  by  a  state  upon  an  obli- 
gation, an  averment  of  its  corporate 
capacity  not  being  necessary,  a  demur- 
rer on  the  ground  of  incapacity  to  sue 
is  held  frivolous.  Wisconsin  v.  Tori- 
nut,  33  Minn.  273. 


Uiurapported  by  Authority. — When  a 
demurrer  is  filed  on  the  ground  that 
the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  it 
will  be  treated  as  frivolous  if  the  com- 
plaint is  supported  by  the  reported 
cases.  Phelps  v,  Ferguson,  19  How. 
Pr.  (N.  Y.  Super.  Ct.)  144;  Lattimer 
V,  New  York  Metallic  Spring  Co.,  9 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  207, 
note. 

The  effect  of  the  indorsement  in 
blank  before  delivery  of  a  promissory- 
note  payable  to  bearer,  and  the  liability 
of  the  indorser  to  the  payee  of  the  note, 
is  not  so  clearly  settled  by  legal  deci- 
sions, as  that  a  demurrer  to  a  complaint 
on  the  note  by  the  payee  against  the 
maker  and  such  indorser,  charging  him 
as  indorser,  should  be  held  frivolous. 
Cahoon  f.  Wisconsin  Cent.  R.  Co.,  10 
Wis.  390.  See  also  Langdale  v,  Mac- 
lean, 10  }ur.  642. 

Demurrer  to  Replication. — Where  a 
demurrer  was  filed  to  a  replication 
to  one  of  several  pleas,  upon  the 
ground  that  it  did  not  appear  to 
which  plea  the  reply  was  directed,  it 
was  held  that  the  demurrer  was  frivo- 
lous, it  being  apparent  to  which  plea 
the  demurrer  was  interposed.  Carey 
V,  Hanchet,  i  Cow.  (N.  Y.)  154. 

And  a  demurrer  to  a  reply  to  a  coun- 
terclaim, which  reply  was  in  effect  a 
eeneral  denial,  was  held  to  be  frivo- 
lous.   Beggs  V.  Beggs,  50  Wis.  444. 

1.  Lerdall  v.  Charter  Oak  L.  Ins.  Co., 
51  Wis.  430;  Van  Slyke  v.  Carpenter, 
7  Wis.  173;  Farmers',  etc.,  Bank  v. 
Sawyer,  7  Wis.  379;  Cook  v.  Warren, 
88  N.Y.  39;  Joseph  Dixon  Crucible 
Co.  V,  New  York  City  Steel  Works, 
57  Barb.  (N.  Y.)  447 ;  Strong  v.  Sproul, 
53  N.  Y.  497;  Patten  v.  Harris,  10 
Wend.  (N.  Y.)  623;  Allen  v.  Wheeler, 
31  N.J.  L.  95. 

By  rule  of  modern  English  practice 
(Reg.  Gen.  Hil.Term,  4  Wm.  IV.),  it 
was  ordered  that  **in  the  margin  of 
every  demurrer,  before  it  is  signed  by 
counsel,  some  matter  of  law  intended 
to  be  argued  shall  be  stated,  and  if  any 
demurrer  shall  be  delivered  without 
such  statement,  or  with  a  frivolous 
statement^  it  may  be  set  aside  as  irregu- 
lar, or  leave  may  be  given  to  sign  judg- 
ment as  for  want  of  a  plea."  i  Chitty*s 
PI.  (7th  Am.  ed.)  707. 
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frivolous  because  it  cannot  be  sustained.^  So  when  a  demurrer 
presents  a  question  which  fairly  admits  of  debate  it  is  not 
frivolous.* 

2.  Bemedy. — The  •  courts  at  an  early  date  adopted  a  summary 
mode  of  dealing  with  such  a  demurrer,  treating  it  as  a  perversion 
of  the  ends  of  pleading  and  a  delay  to  the  administration  of 
justice.*  So  undfer  statutes  regulating  frivolous  pleadings,  it  is 
held  that  the  court  may,  upon  motion,  strike  out  a  frivolous 
demurrer  and  enter  judgment  in  favor  of  the  adverse  party  * 

•*  Striking  out  a  demurrer  as  frivolous 
is  a  sort  of  penalty  for  bad  faith  or  in- 
excusable ignorance  of  law,  and  should 
never  be  inflicted  where  there  is  such 
room  for  debate  as  to  the  sufficiency 
of  a  pleading  that  an  attorney  of  rea- 
sonable intelligence  might  have  inter- 
posed a  demurrer  to  it  in  entire  good 
faith."  Hatch  v.  Schusler,  46  Minn.  208. 

1.  Chemical  Nat.  Bank  v.  Carpen- 
tier,  9  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  301;  Cobb  V,  Harrison,  ao  Wis. 
626. 

2.  Campbell  v.  Friedlander  (Su- 
preme Ct.),29N.  Y.  Supp.  790;  Leavy 
r.  Leavy,  22  Hun  (N.  Y.)  499;  Chem- 
ical Nat.  Bank  v.  Carpentier,  9  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  301 ;  Mc- 
Conihe  v.  McClurg,  13  Wis.  454;  Eaton 
V.  Gillet,  17  Wis.  435;  Howland  v. 
Kenosha  County,  19  Wis.  247;  Dalton 
p.  Mlntyre,  i  Dowl.  N.  S.  76;  White 
V,  Woodward,  4  C.  B.  752,  56  E.  C.  L. 
7^2;  Edwards  v.  Greenwood,  5  Bing. 
N.  Cas,  476,  35  E.  C.  L.  186. 

Such  is  the  question  as  to  whether  a 
statute  had  been  repealed  by  the  code, 
Chauncey  v.  Lawrence,  15  Abb.  Pr. 
(N.Y.  Supreme  Ct.)  109;  or  where  the 
decisions  are  conflicting  on  the  question 
raised,  Farmers',  etc..  Bank  v.  Sawyer, 


7  Wis.  379. 

3.  "If  the  court  do  perceive  that  a 
demurrer  is  put  in  only  to  put  off  a 
trial,  or  for  delay  of  the  proceedings, 
they  will  not  allow  of  such  a  demurrer, 
nor  cause  the  other  party  to  join  in  de- 
murrer, but  will  give  judgment  against 
the  party  upon  his  frivolous  demurrer." 
7  Instruct.  Cler.  191. 

*'If  the  demurrer  be  sufficient,  and 
the  other  party  will  not  join  therein, 
there  may  be  judgment  by  nil  dicity  but 
if  the  demurrer  be  frivolous,  only  to 
put  off  a  trial  or  the  like,  the  court 
will  not  force  them  to  join.'*  Stiles' 
Prac.  Reg.  82;  7  Instruct  Cler.  3. 

So  in  New  Jersey,  when  a  demurrer 
to  a  declaration  was  frivolous,  it  was 
held  to  be  the  proper  practice  to  move 


to  set  it  aside  on  that  ground  on  due 
notice,  and  for  judgiue-nt  for  want  of  a 
plea.  Allen  v.  Wheeler,  21  N.  J,  L. 
96,  citing  Gray  v.  Van  Dyke,  ^tfed  in 
21  N.J.  L.  96,  and  Gobie  r.  Congers, 
Aug.  Term  i^^t^ctfed  in  21  N.J,  I>.  96; 
Lane  v.  Ridley,  10  Q^  B.  479,  59  E,  C. 
L.  479,  12  Jur.  44  Mofr. 

Where  a  plaintifT  demurred  to  a  plea 
because  it  was  an  immflU-ria^  Iravcrge, 
the  court,  on  mot  ion  ^  put  him  to  his 
election  to  strike  out  of  his  dednratlon 
the  allegation  traversed,  or  have  his 
demurrer  stricken  out  as  frivolous* 
Cutts  V.  Surridge,  y  Q.  B.  loJ.s.  58  K>  C. 
L.  1015,  II  Jur.  585.  But  this  author- 
ity was  afterwards  questioned.  See 
Tallis  v.Tallis,  t  El.  &  BJ.  397,  note^  73 
E.  C.  L.  397.  16  Jur.  744. 

4.  Guth  V,  Lubacht  73  Wis.  135*^ 
Lerdall  v.  Charter  Oiik  L.  Ins.  Co.," 51 
Wis.  430;  Strakn  v.  Lander,  60  Wis. 
115,  citing  ^  26S1,  c.  20,  4  3j  Ct  J04i 
Laws  1879.  Even  after  joinder  in  de- 
murrer. Wyckoff  V.  ^Bishop,  98  Michi 
352.  See  also  article  Sham  AN jj  FRtv- 
OLOus  Pleading. 

lnNew2'ork,Qo^^Q\y.  Pro.  (187^), 
§  537,  provides  that  if  a  demurrer  is 
frivolous  the  party  prejudiced  thereby 
may,  upon  notice  oint>t  ]ef.s  than  five 
days,  apply  to  the  court  or  a  judge 
thereof  for  judgment  thereupon,  and 
judgment  may  be  given  accordingly; 
and  under  this  statute  it  ts  held  error 
to  strike  out  the  demurrer  as  frivolous, 
but  it  still  stands  upon  the  record  and 
forms  part  of  the  Judgment- roll. 
Farmers',  etc.,  Nat.  Bank  i'.  Rogers 
(Buffalo  Super.  Ctj,  19  N.  Y.  St.  Rep. 
464. 

An  issue  of  law  arising  upon  a 
demurrer  must  be  tried  at  presented  by 
Code  Civ.  Pro.,  §^  i^^,  967,  and  upon  a 
motion  by  plaintiff  tcj  overrule  a  de- 
murrer to  the  cornpiaint  as  frivolous, 
the  plaintifPs  right  to  a  hearing  is  not 
affected  by  the  fact  that,  after  eervice 
of  notice  of  motion,  the  defendant 
served  a  notice  of  trial  of  an  issvie  of 
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Friyolous  Demnrrer. 


DEMURRERS, 


Pleading  Over. 


Nature  of  Motion. — It  has  been  held  that  a  motion  for  judgment 
on  a  frivolous  demurrer  is  the  trial  of  an  issue  of  law,^  and  that 
there  is  no  substantial  distinction  between  striking  out  a  de- 
murrer as  frivolous  and  overruling  it  on  argument.* 

Hotice. — When  notice  of  a  motion  to  strike  out,  or  for  judgment 
on  such  a  demurrer,  is  required,  the  motion  will  be  denied  in  the 
absence  of  notice.* 

3,  Pleading  Over. — Upon  striking  out  a  demurrer  upon  the 
ground  of  frivolousness,  the  demurrant  is  usually  permitted  to 
plead  over,  upon  affidavit  of  merits  and  that  the  demurrer  was 
interposed  in  good  faith.* 


law  arising  upon  the  demurrer.  Mc- 
Carron  v,  Cahill,  15  Abb.  N.  Cas.  (N. 
Y.  City  Ct.)  282. 

Before  the  code  a  motion  to  set  aside 
a  demurrer  as  frivolous  would  not  be 
entertained ;  the  proper  course  was  to 
place  the  cause  on  the  calendar,  and 
call  it  for  argument  out  of  order.  The 
code  made  no  change  in  that  practice. 
Patridge  v,  McCarthy,  i  Code  Rep. 
(N.  Y.)  49.  See  also  Underbill  v. 
Hurney»  3  D.  P.  C.  495. 

De£EtQlt  Judgment.'— But  where  frivo- 
lous demurrer  was  filed,  and  no  leave 
is  asked  to  file  answer,  it  was  held  in 
California  not  error  for  the  court  to 
enter  a  default  and  judgment  for  plain- 
tiff upon  overruling  the  demurrer. 
Seale  v.  McLaughlin,  28  Cal.  668;  Al- 
len V.  Wheeler,  ai  N.  J.  L.  96.  See  al- 
so Stivers  v.  Home,  62  Mo.  475 ;  Mc- 
Mahon  v,  Bridwell,  cited  in  3  Mo. 
App.  573. 

Contra. — But  a  demurrer  cannot  be 
treated  as  a  nullity,  and  a  default  en- 
tered for  not  pleading.  Coster  v.  War- 
ing, 19  Wend.  (N.  Y.)  97;  DeWitt  v. 
Swif\,  3  How.  Pr.  (N.  Y.  Supreme  Ct) 
^80;  Anonymous,  4  Hill  (N.  Y.)  56. 

Sham. — A  demurrer  is  not  '*a  de- 
fense," so  as  to  be  stricken  out  as  sham; 
but  judgment  on  it  as  frivolous  may  be 
moved  for.  Kain  v.  Dickel,  46  How, 
Pr.  (N.  Y.  Super.  Ct.)  208. 

1.  Roberts  v.  Morrison,  7  How.  Pr. 
(N.  Y.  Supreme  Ct.)  396;  Phelps  v. 
Ferguson,  19  How.  Pr.  (N.  Y.  Super. 
Ct.)  144;  Cahoon  v.  Wisconsin  Cent, 
R.  Co.,  10  Wis.  290.  See  also  Wyckoff 
V.  Bishop,  98  Mich.  352. 

2.  Guth  V,  Lubach,  73  Wis.  135; 
Lerdall  v.  Charter  Oak  L.  Ins.  Co.,  51 
Wis.  431 ;  Diggle  v.  Boulden,  48  Wis. 
477;  Magdeburg  v,  Uihlein,  53  Wis. 
165 ;  based  upon  section  2681,  Rev.  Stat. 
1879,  vesting  a  discretion  in  the  court 
to  grant  leave  to  plead. 


Appeal  from  Judgment  on  FriyoloiiB 
Demnrrer. — When  an  appeal  is  from  a 
judgment  on  a  demurrer  for  frivolous- 
ness, the  judgment  will  not  be  dis- 
turbed if  the  demurrer  be  not  well 
taken,  though  it  is  not  frivolous.  Hoff- 
man V,  Wheelock,  62  Wis.  434;  Straka 
V.  Lander,  60  Wis.  115;  Sage  v,  Mc- 
Lean, 37  Wis.  359;  Cobb  V,  Harrison, 
20  Wis.  625;  Friesenhahn  v.  Merrill, 
52  Minn.  55. 

But  when  the  appeal  was  from  an 
order  striking  out  the  demurrer  it  was 
held  to  the  contrary.  Weishaupt  v. 
Weishaupt,  27  Wis.  621;  Sage  v.  Mc- 
Lean, 37  Wis.  359. 

And  it  was  held  later  that  when  a 
demurrer  is  not  well  taken  and  should 
be  overruled,  it  is  not  error  to  overrule 
it  on  a  motion  to  strike  it  out  as  frivo- 
lous,   Geilfuss  V.  Gates,  87  Wis.  395. 

8.  Beal  v.  Union  Paper  Box  Co.,  4 
Civ .  Pro.  Rep.  (N.  Y.  Super.  Ct.)  18. 

4.  Norwood  v.  Harris,  69  N.  Car.  204; 
Carey  v,  Hanchet,  i  Cow.  (N.  Y.) 
155;  Patten  v.  Harris,  10  Wend.  (N. 
Y.)  623;  Jordan  v,  McNeil,  25  Kan.  459, 

Withdrawal  npon  Affldaylt  of  Good 
Faith. — A  defendant  will  be  allowed  to 
withdraw  a  frivolous  demurrer  on  affi- 
davit of  the  attorney  that  he  demurred 
in  good  faith,  and  merits  being  sworn 
to.     Miller  v.  Heath,  7  Cow.  (N.  Y.) 

lOI. 

Upon  Terma. — Since  Rev.  Sut.  1879, 
the  court  has  the  same  discretion  as  in 
the  case  of  overruling,  Guth  v,  Lu- 
bach, 73  Wis.  135;  Straka  v.  Lander, 
60  Wis.  115;  Diggle  v,  Boulden,  48 
Wis.  477;  and  the  court  may  make  the 
payment  of  costs  a  condition  of  plead- 
ing over,  Guth  v,  Lubach,  73  Wis.  135. 

Time  for  Answering. — It  has  been 
held  that  where  the  court  overruled  a 
frivolous  demurrer,  and  without  de- 
claring it  frivolous  required  the  de- 
fendant to  answer  insianter,  there 
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striking  from  Files. 


DEMURRERS. 


Pleading  npon  Demurrer. 


Xjlvjlh.  STSiKiHe  DEmotBEB  FEOM  Files.— A  demurrer  may, 
on  motion,  be  stricken  from  the  files,  where  it  is  defective,^  where 
it  is  frivolous,*  where  it  is  irregularly  interposed,*  or  where  the 
demurrer  is  only  to  a  part  of  an  entire  defense.* 

A  demurrer  may  be  stricken  from  the  files  by  the  court,  for 
nonentry  as  required  by  rule,*  or  where  the  demurrer  was  filed 
while  the  trial  was  pending  and  without  leave.* 

Assigning  as  a  cause  of  demurrer  that  certain  parts  of  the  com- 
plaint are  immaterial  and  redundant,  does  not  vitiate  the  de- 
murrer, and  a  motion  to  strike  out  such  superfluous  specifications 
should  be  denied.'' 

XXTX.  CoNSTBUCTioir  OF  PLiADme  upov  Demttbreb. — upon  gen- 
eral  demurrer,  when  the  pleading  against  which  it  is  directed  is 
susceptible  of  a  construction  which  will  support  it,  every  fair  and 
reasonable  intendment  is  indulged  to  that  end.® 

Mississippi, — Pender  v,  Dickens, 
27  Miss.  255. 

Nebraska. — Rathburn  v.  Burlington, 
etc.,  R.  Co.,  16  Neb.  443. 

New  yersey, — Bennington  Iron  Co. 
V,  Rutherford,  18  N.  J.  L.  105. 

New  r^r>^.— Wall  v.  Bulger,  46 
Hun  (N.  Y.)  346;  Wilcken  v.  West 
Brooklyn  R.  Co.  (Supreme  Ct.),  17  N. 
Y.  St.  Rep.  654;  Otis  v,  Seligman,  67 
How.  Pr.  (N.Y.  C.  PI.)  101;  Price  v. 
Brown,  10  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  67;  Savage  v,  Buffalo,  59 
Hun  (N.  Y.)  609;  Lorillard  v.  Clyde, 
86  N.  Y.  384;  Bradley  v.  Aldrich,  ±0 
N.  Y.  512;  Marie  v.  Garrison.  83 
N.  Y.  14;  Hale  v.  Omaha  Nat.  Bank, 
49  N.  Y.  626;  Witherhead  v.  Allen, 
3  Keyes  (N.  Y.)  562;  Stern berger 
V.  McGovem,  56  N.  Y.  12;  People 
V,  New  York,  28  Barb.  (N.  Y.)  240, 

8  Abb.  Pr.  (N.  Y.)  7;  Wheelock  v. 
Lee,  74  N.  Y.  495;  Calvo  v,  Davies, 
73  N.  Y.  211;  Fleischmann  r.  Bennett, 
23  Hun  (N.  Y.)  200;  Kuehnemundt 
V.  Haar,  46  N.  Y.  Super.  Ct.  188; 
Foley  V.  Mail,  etc..  Pub.  Co.,  8  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  91;  Getty  v. 
Hudson  River  R.  Co.,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  177;  Phoenix  Bank  v. 
Donnell,  40  N.  Y.  410;  Pierson  r.Mc- 
Curdy,  61  How.  Pr.  (N.  Y.  Supreme 
Ct.)  134;  Olcott  V.  Carroll,  39  N.  Y. 
436;  Bostwick  V.  Dry  Goods  Bank,  67 
Barb.  (N.  Y.)  449;  Milliken  v.  West- 
ern Union  Tel.  Co.,  no  N.  Y.  404. 

Ohio. — Gebhart  v.  Sorrels,  9  Ohio 
St.  467 ;  Lewis  v.  Coulter,  10  Ohio  St. 
452;4f&me8  v,  Cincinnati,  etc.,  R.  Co., 
2  Disney  (Ohio)  267. 

Tennessee. — Hobbs  v.  Memphis,  etc., 
R.  Co.,  9  Heisk.  (Tenn.)  873. 

9  Volume  VI. 


was  no  error,  Whittenhall  v.  Korber, 
13  Kan.  618 ;  and  permission  to  plead 
over  is  discretionary,  Wyckoff  v.  Bish- 
op, 98  Mich.  3p. 

1.  Comstock  V,  McEvoy,  52  Mich. 
334- 

2.  See  supra,  XXVIL  Frivolous 
Demurrer, 

3.  Where  a  demurrer  is  irregfularly 
interposed,  the  opposite  party  should 
treat  it  as  a  nullity,  or  move  to  strike 
it  out,  not  bring  it  on  for  argument. 
Doughty  V.  Devlin,  i  E.  D.  Smith  (N. 
Y.)  625. 

4.  Cobb  V.  Frazee,  4  How.  Pr.  (N. 
Y.  Supreme  Ct.)  413. 

Notiee  of  MoUon. — Motion  to  strike 
demurrer  from  the  files  must  be  made 
upon  twenty-four  hours'  notice  to  the 
adverse  party.  Peo  v.  Weber,  3  C.  L. 
R.62.  Contra,  a  demurrer  cannot  be 
stricken  out  on  motion.  Cohen  v.  Ot- 
tenheimer,  13  Oregon  220. 

5.  A  rule  of  court  which  requires 
that  a  memorandum  of  pleadings  filed 
in  a  ca  use  shall  be  made  in  a  book  kept 
by  the  clerk  for  that  purpose,  is  rea- 
sonable and  valid,  and  a  demurrer  filed 
without  observing  such  rule  may  be 
stricken  from  the  files,  and  thereupon 
judgment  nil  dicii  may  be  entered 
against  the  defendants.  (Jrump  v.  Peo- 
ple, 2  Colo.  316. 

6.  Fadley  v.  Smith,  23  Mo.  App.  87. 

7.  Smith  V.  Brown,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  383. 

Although  the  special  cause  assigned 
for  demurring  may  be  frivolous,  the 
demurrer  itself  may  be  substantial. 
Fumiss  V.  Ellis,  2  Brock.  (U.  S.)  18. 

8.  See  also  article  Construction 
OP  Pleadings,  vol.  4,  p.  741. 


Conitmetion  of  Pleadiog 


DEMURRERS. 


npon  DBiniirror. 


The  court  need  not  resort  to  any  inference  as  to  the  meaning 
of  a  bad  pleading  for  the  purpose  of  sustaining  it.^ 


Texas, — Martin  v.  Brown,  62  Tex. 
467 ;  WheUtone  v.  Coffey,  48  Tex.  269; 
City  of  Marshall  v.  Bailey,  27  Tex.  686; 
Black  V.  Drury,  24  Tex.  289;  Prewitt 
V,  Farris,  5  Tex.  370;  Warner  v, 
Bailey,  7  Tex.  517 ;  Osborne  v.  Barnett, 
I  Tex.  App.  Civ.  Cas.,  ^128;  Jackson 
V.  Browning,  1  Tex.  App.  Civ.  Cas.,  ^ 
605;  Johnson  v,  Dowling,  i  Tex.  App. 
Civ.  Cas.,  ^  i<>94- 

Washini^on. — Chambers  v.  Hoover, 
3  Wash.  Ter.  107. 

Wisconsin, — La  Pointe  v,  0*M alley, 
46  Wis.  35 ;  Roe  v,  Lincoln  County,  56 
Wis.  66. 

But  see  Brown  v.  Commercial  F. 
Ins.  Co.,  86  Ala.  194;  Montgomery  v, 
Hughes,  65  Ala.  203. 


Where  the  imperfections  of  a  dec- 
laration could  readily  have  been  ob- 
jected to  on  motion,  which  has  taken 
the  place  of  a  special  demurrer,  and  it 
is  not  entirely  clear  whether  such  im- 
perfections are  matters  of  substance  or 
matters  of  form,  the  demurrer  ought 
not  to  be  sustained.  Hurd  v.  Eliza- 
beth, 41  N.  J.  L.  6. 

Implied  FaotB. — A  complaint  is  not 
defective  in  substance  for  omitting  to 
state  conclusions  to  be  implied  from 
other  facts  sufficiently  stated.  Case  v. 
Carroll,  35  N.  Y.  385 ;  Meyer  v.  Statcn 
Island  R.  Co.  (Supreme  Ct),  7  N.  Y. 
St.  Rep.  245. 

1.  People  V,  Ulster  County,  34  N.  Y. 
268. 
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DEMURRERS  IN  CHANCERY. 

By  W.  a.  Martin. 

I  Detihitioh,  393. 
n.  Vatttbe  ahd  Office  of  DsxinEUtEX,  393. 

1.  Generally,  393. 

2.  Founded  on  Proposition  of  Law,  393. 

3.  Founded  on  Matters  Apparent  on  Face  of  BiU^  393, 

4.  When  Demurrer  Necessary,  395. 

5.  To  What  Pleadings  Demurrer  Lies,  395. 

m  Adkissiohs  bt  BEinrEBES,  396. 

1.  What  Matters  Admitted,  396. 

2.  For  What  Purpose  Admission  Used,  398. 

3.  Against  Whom  Admission  Operates,  398. 

IT.  Dexitkbebs  to  Selief  ahd  Discoyebt,  398. 
Y.  Bexttbbebs  to  Selief,  399. 

1.  Classification,  399. 

2.  To  the  fuHsdiction,  399. 

3.  To  the  Person  of  Plaintiff,  399. 

4.  To  Matter  of  Bill,  400. 

a.  Substance,  400. 

(i)   Classification,  4cx>. 

(2)  Want  of  Title  in  PlainHff,  400. 

(3)  Triviality  of  Subject-matter,  402, 

(4)  Defect  of  Parties,  403. 

(5)  Misjoinder  of  Parties,  403. 

(6)  Multifariousness,  403. 

(7)  Umitations  and  Laches,  403. 

(8)  Statute  of  Frauds,  406. 

(9)  Another  Suit  Pending,  407. 

b.  Form,  407. 

VI  Dexubbebs  to  Discovebt,  409. 

TH  Objectiohs  Vot  Pbopeb  fob  Demtjbbeb,  409. 

Tm.  FUHCTIONS  OF  GEKEBAL  AKD  SPECIAL  DEKTIBBXIBS.  410. 

1.  Defects  Reached  by  General  Demurrer,  410. 

2.  Statutory  Provisions  Relating  to  General  Demurrer^  411* 

3.  Defects  Reached  by  Special  Demurrer,  41 1. 

Q.  COHSTBtTCTION  OF  BiLL  OH  DEMTJBBEB,  4I  I. 

X.  Who  hat  Dexub,  412. 
XL  JoiHT  DEinniBEBB,  412. 
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xn.  Deicubbeb  Obe  Tehits,  412. 
XTTT,  Demubbeb  ih  Conjukgtiok  with  Other  Defehses,  413. 

1.  Several  Defenses  Petmissibie,  \\'t^. 

2.  Demurrer  when  Overruled  by  Plea  or  Answer,  414. 

3.  Incorporating  Demurrers  in  Answers,  415. 

XIV.  Deicubbeb  Too  Extensive,  Bad,  416. 

1.  The  General  Rule  Stated,  416. 

2.  Applications  of  the  Rule,  418. 

a.  WJiere  there  Are  Several  Grounds  of  Relief ,  418. 

b.  Where  Any  Part  of  Relief  Sought  is  Gran  table,  418. 

c.  Where  Both  Relief  and  Discovery  are  Sought,  419. 

d.  Demurrer  Too  Extensive  as  to  Parties,  420. 

XV.  Fbame  of  Demxtbbeb,  420. 

1.  Title,  420. 

2.  Protestation  Clause,  420. 

3.  Causes  of  Demurrer,  ^2\, 

4.  Prayer  for  fudgment,  422. 

5.  Signature,  422. 

6.  Oath,  422. 

XVL  Fanre  Dexvbbebs,  423. 

1.  Time  of  Filing,  ^T."^. 

2.  After  Time  has  Expired,  424. 

3.  After  Answer,  424. 

4.  Failure  to  File  in  Time,  How  Availed  of,  424. 

XVn.  SETTnre  Down  Deicubbeb  fob  Abguicent  and  EBABnre,  425. 
XVm  SusTAiNiNe  Demubbeb,  426. 

1.  To  Part  of  Bill,  426. 

2.  To  Whole  of  Bill,  426. 

3.  Amendments,  427. 

4.  Sustaining  Demurrer  on  Appeal,  428. 

5.  Effect  of  Final  Decree  on  Sustaining  Demurrer,  429. 

TTT    OyEBBUUNO  DEMUBBEB,  429. 

1 .  Second  Demurrer,  429. 

2.  Answer  after  Demurrer  Overruled,  430. 

3.  Overruling  Demurrer  on  Appeal,  432. 

4.  Effect  of  Final  Decree  on  Overruling  Demurrer,  ^^^Z' 

XX.  Defects  Waived  bt  Failube  to  Demub,  433. 

1.  Defects  of  Substance,  ^'^'^, 

2.  Fortnal  Defects,  433. 

XXL  Demubbebs  to  Amended  Bills,  435. 
TTTT  Demubbebs  to  Bills  Not  Obioinal,  435. 

1.  Introductory  Statement,  435. 

2.  Supplemental  Bills,  435. 

3.  Bills  of  Revivor,  436. 

4.  Bills  of  Revivor  and  Supplement,  437. 

5.  Cross  Bills,  437. 

6.  Bills  of  Rezne^v,  437. 
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litiire  and  Office    DEMURRERS  IN  CHANCERY.  of  Demurrer. 

7.  Bi/ls  to  Set  Aside  Decrees  for  Fraud,  437. 
S.  Demurrers  to  Bills  to  Enforce  Decrees ^  437. 

CROSS-REFERENCES. 

As  to  Demurrers  to  Complaints  and  Petitions  in  Equity  under  the  Codes,  see 
article  DEMURRERS  A  T  COMMON  LA  W  AND  UNDER  THE 
CODES. 

L  Defihitioh.t— A  demurrer  is  an  allegation  of  a  defendant, 
which,  admitting  the  matters  of  fact  alleged  by  the  bill  to  be 
true,  shows  that  as  they  are  therein  set  forth  they  are  insufficient 
for  the  plaintiff  to  proceed  upon,  or  to  oblige  the  defendant  to 
answer ;  or  that  for  some  reason  apparent  on  the  face  of  the  bill, 
or  on  account  of  the  omission  of  some  matter  which  ought  to  be 
contained  therein,  or  for  want  of  some  circumstances  which  ought 
to  be  attendant  thereon,  the  defendant  ought  not  to  be  com- 
pelled to  answer  to  the  whole  bill  or  to  some  certain  part  thereof.^ 

n.  Hatube  ahb  Office  of  DEiniEBEB— 1.  Generally.— A  de- 
murrer is  an  answer  in  law  to  the  bill,  though  not  in  a  technical 
sense  an  answer  according  to  the  common  language  of  practice,* 
and  its  object  is  to  save  costs  and  to  bring  litigation  to  a  speedy 
close  by  defeating  the  complainant  on  some  legal  ground.* 

2.  Pounded  on  Proposition  of  Law. — It  must  be  founded  upon 
some  certain  and  absolute  proposition  destructive  to  the  relief 
sought,  upon  some  dry  point  of  law,  and  not  on  circumstances  in 
which  a  minute  variation  may  incline  the  court  either  to  grant  or 
to  modify  or  refuse  the  application.* 

S.  Ponnded  on  Matters  Apparent  on  Face  of  Bill. — It  is  also  a  fun- 
damental principle  of  pleading,  that  a  demurrer  must  be  based 
exclusively  upon  matter  apparent  on  the  face  of  the  bill,*  on  objec- 

1.  Bouv.  Law  Diet.;  Mitf.  Eq.  PI.  Co.,  137  U.  S.  445.  See  also  Brakeley 
107.  V,  Tuttle,  3  W.  Va.  86. 

2.  New  Jersey  v.  New  York,  6  Pet.  On  demurrer  to  a  bill  for  infringe- 
(U.  S.)  333.  ment,  the   patent  will  be  declared  in- 

3.  Brien  v.  Buttorff,  2  Tenn.  Ch.  527.  valid,  for  want  of  novelty  appearing  on 

4.  Verplank  v.  Caines,  i  Johns.  Ch.  its  face,  only  where  the  case  is  free 
(N.  Y.)  57;  Tavenner  y.  Barrett,  2 1  W.  from  doubt.  Hanlon  v.  Primrose,  56 
Va.  657 ;  Brien  v.  Buttorff,  2  Tenn.  Ch.  Fed.  Rep.  600. 

533;  Vail  V.  New  Jersey  Cent.  R.  Co.,  Doubtful  Question  of  Title. — Nodoubt- 

33  N.  J.  Eq.  466;  Brooke  v.  Hewitt,  3  ful  question  upon  a  legal  title  will  be 

Ves.Jr.  255;  Morrison  v.  Morrison,  4  decided  on  demurrer.     Notwithstand- 

Drew.315.     See  also  Rodwell  Mfg.  Co.  ing  the  court's  opinion  inclines  in  favor 

I'.  Housman,  58  Fed.  Rep.  870;  West  t'.  of  the  defendant,  the  demurrer  will  be 

^*c,  33  Fed.  Rep.  45.  overruled  without  prejudice  to  the  de- 

QoflitUmof  Fact. — Whether  or  not  the  fendant's  insisting  upon  the  same  mat- 

desien  in  a  patent  is  new,  is  a  question  ters,  by  way  of  answer,  so  that  it  may 

o{  fact,    not    to    be    determined     by  more  uilly  come  before  the  court  at  the 

demurrer  to  the  bill,  but  one  which  hearing.     Brownsword  v,  Edwards,  2 

should  be  raised  by  answer  and  settled  Ves.  247. 

^  proper  proofs.     New  York  Belting  5.  Carroll   v.   Waring,   3   Gill   &  J. 

etc.,  Co.  r.  New  Jersey  Car  Spring,  etc.,  (Md.)49i;  Gray  v.  Hays,  7  Humph. 
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tions  either  to  matter  inserted  or  omitted  therein,  or  for  defects 
in  the  frame  or'  form  thereof.^  If  the  matter  of  defense  is  not 
apparent  on  the  face  of  the  bill,  the  defendant  should  show  it 
either  by  plea  or  answer,* 

Bpeakixig  Demurrer. —  A  demurrer  cannot  introduce  new  facts  in 
support  of  itself.  When  it  is  defective  in  this  regard,  it  is  called 
a  speaking  demurrer,  and  will  be  overruled  as  such.*  So,  also, 
if  it  is  not  based  upon  what  appears  in  the  bill,  but  refers  to  aver- 
ments in  the  answer,  it  is  in  the  nature  of  a  speaking  demurrer, 
and  is  not  aided  by  such  averments.* 

A  demurrer  is  not  considered  a  speaking  one  unless  it  sug- 
gests some  material  fact  not  to  be  found  in  the  bill.     If  the  new 


(Tenn.)  588;  Carroll  v.  Carroll,  11 
Barb.  (N.  Y.)  293;  Mills  v.  Angela,  i 
Colo.  334;  Lewis  v,  Elrod,  38  Ala.  17; 
Ludington  v.  Elizabeth,  32  N.  J.  Eq. 

mostratiom. — Where  the  grounds  of 
a  demurrer  to  a  bill  are  title  to,  or  ac- 
tual occupancy  by  the  defendants  of, 
the  land  in  controversy,  and  the  bar  or 
lapse  of  time,  the  demurrer  cannot  be 
sustained  if  the  bill  itself  does  not 
clearly  show  who  is  in  actual  possession 
or  when  the  complainant  acquired  title. 
Union  Pac.  R.  Co.  v.  Meier,  28  Fed. 
Rep.  9. 

In  a  bill  against  husband  and  wife  to 
foreclose  a  mortgage,  it  was  averred 
that  the  defendants  made,  executed, 
acknowledged,  and  delivered  the  mort- 
gage to  complainant.  No  copy  of  the 
mortgage  was  attached  to  the  bill.  Ob- 
jections to  the  sufficiency  of  the  certifi- 
cate of  acknowledgment  appended  to 
the  mortgage  are  not  raised  by  demur- 
rer to  the  bill.  Mills  v.  Angela,  i 
Colo.  334. 

1.  Story's  Eq.  PI.,  §  448. 

2.  Tappan  v.  Evans,  11  N.  H.  311; 
Mitchell  V.  Lenox,  2  Paige  (N.  Y.)  280; 
Robinson  v.  Smith,  3  Paige  (N.  Y.)  222  ; 
Carroll  v.  Waring,  3  Gill  &  J.  (Md.) 
491 ;  Gray  v.  Hays,  7  Humph.  (Tenn.) 
5S8 ;  Harris  v.  Thomas,  i  Hen.  &  M. 
(Va.)  18;  Barr  v.  Clayton,  39  W.  Va. 
256. 

8.  Davies  v.  Williams,  i  Sim.  5; 
Cawthorn  v.  Chalie,  2  Sim.  &  S.  129; 


Brownsword  v.  Edwards,  2  Ves.  245 ; 
Edsell  V.  Buchanan,  2  Ves.  Jr.  83; 
Wood  V.  Midgley,  5  De  G.  M.  &  G. 
41 ;  Saxon  v.  Barksdale,  4  Desaus.  (S. 
Car.)  522;  Wingert  t/.  Continental  L. 
Ins.  Co.,  I  W.  N.  C.  (Pa.)  72;  Phelps 
V.  McDonald,  3  McArthur  (D.  C.)  384; 
Black    V,    Shreeve,  7  N.  J.   Eq.   440; 


Brooks  V.  Gibbons,  4  Paige  (N.  Y.) 
374;  Tallmadge  v,  Lovett,  3  Edw.  Ch. 
(N.  Y.)  563;  Coe  V.  Beckwith,  31 
Barb.  (N.  Y.)  339;  Bay  State  Iron  Co. 
V.  Goodall,  39  N.  H.  236;  PercifuU  v. 
Piatt,  36  Ark.  456;  Bromberg  v,  Heyer, 
69  Ala.  24;  Southern  L.  Ins.,  etc., 
Co.  V.  Lanier,  5  Fla.  no;  State  v. 
Putnam  County,  23  Fla.  632 ;  Stewart 
V.  Masterson,  131  U.  S.  151 ;  Union 
Pac.  R.  Co.  V.  Meier,  28  Fed.  Rep.  9; 
Brien  v.  Buttorff,  2  Tenn,  Ch.  523; 
Read  v.  Wood,  2  Ga.  Dec.  174;  Har- 
ris V.  Thomas,  i  Hen.  &  M.  (Va.)  47. 

4.  Kuypers  v.  Reformed  Dutch 
Church,  6  Paige  (N.  Y.)  570 ;  Chicago, 
etc.,  R.  Co.  V,  Macomb,  2  Fed.  Rep.  18. 

What  Are  and  Are  Not  Speaking  De- 
murrers niiiBtrated.  —  Matters  dehors 
the  bill,  showing  a  want  of  interest  in 
complainant,  cannot  be  set  up  by  way 
of  demurrer,  but  should  be  raised  by 
plea.  The  attempt  to  set  them  up  in 
demurrer  is  fatal  thereto  as  a  speaking 
demurrer.  Southern  L.  Ins.,  etc.,  Co. 
V,  Lanier,  5  Fla.  1 10. 

A  demurrer  for  that  it  appears  on 
the  bill  that  the  agreement  therein  al- 
leged to  have  been  entered  into  is  not 
in  writing  signed  by  the  defendant  is 
not  a  speaking  demurrer.  Wood  v. 
Midgley,  5  De  G.  M.  &  G.  41. 

A  demurrer  is  not  speaking  because 
the  defendant,  meaning  to  represent 
what  was  said  by  the  bill,  draws  an  in- 
correct inference  from  the  statements 
in  the  bill.    Jones  v,  Charlemont,  12 

Jur-  532. 

If  it  alleges  that  a  person  has  become 
a  bankrupt,  but  does  not  allege  that  as- 
signees have  been  chosen,  a  demurrer 
to  the  bill  on  the  ground  that  the  as- 
signees are  not  parties  to  the  suit  is  a 
speaking  demurrer.  Pendlebury  v. 
Walker,  4  Y.  &  Coll.  424. 
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facts  set  out  therein  are  not  material,  they  are  surplusage  merely, 
and  do  not  vitiate  the  demurrer.^ 

4.  When  Demurrer  Necessary. — Where  the  bill  shows  that  the 
complainant  has  no  right  to  an  answer  for  any  purpose,  the 
proper  course  for  the  defendant  is  to  demur  instead  of  pleading 
new  facts  in  bar.* 

An  Olgeetioii  to  the  Equity  of  the  plaintiff 's  claim  as  stated  in  the 
bill  must  be  taken  by  demurrer  and  not  by  plea.^ 

6.  To  What  Pleadings  Demurrer  Lies — Amwer. — A  bill  is  the  only 
pleading  in  equity  to  which  a  demurrer  will  lie.  No  demurrer 
lies  to  an  answer;  *  although  there  are  one  or  two  early  cases 
where  it  was  resorted  to,*  its  propriety  was  then  doubted,  and  in 
modem  practice  it  is  never  used,*  If  the  answer  is  defective,  it 
inust  be  excepted  to,''  or  set  down  for  hearing  upon  bill  and 
answer.® 

Plea  and  Beplicatioii. — So  a  demurrer  to  a  plea®  or  replication^^  is 


1.  Cawthorn  v.  Chalte,  a  Sim.  &  S. 
127. 

1.  Spcrry  v.  Miller,  2  Barb.  Ch.  (N. 
Y.)  635;  Evertaon  v.  Ogden,  8  Paige 
(N.  Y.)  275;  Lawrence  v.  Pool,  2 
Sandf.  (N.  Y.)  540;  Cozine  v,  Graham, 

2  Paige  (N.  Y.)  177 ;  Phelps  v.  Garrow, 

3  Edw.  Ch.  (N.  Y.)  139;  Cowan  v. 
Price,  I  Bibb  (Ky.)  175;  Black  v.  Black, 
15  Ga.  445 ;  Billing  v.  Flight,  i  Madd. 
228.    See  also  article  Pleas. 

BaaMii. — On  the  argument  of  a  plea 
to  a  bill,  either  as  to  the  discovery  or 
the  relief  sought  by  the  complainant, 
the  defendant  cannot  sustain  his  plea 
by  showing  that  the  bill  itself  would 
have  been  bad  upon  demurrer.  Cozine 
V.  Graham,  2  Paige  (N.  Y.)  177;  Sperry 
V.  Miller,  2  Barb.  Ch.  (N.  Y.)  632; 
Lawrence  v.  Pool,  2  Sandf.  (N.  Y.) 
540;  Cowan  V.  Price,  i  Bibb  (Ky.)  175 ; 
Billing  V,  Flight,  i  Madd.  228. 

8.  Rowe  V,  Tee'd,  15  Ves.  Jr.  377; 
Steff  V.  Andrews,  2  Madd.  6;  Farley  v. 
Kittson,  120  U.  S.  303;  Rhode  Island  v, 
Massachusetts,  14  Pet.  (U.  S.)  258; 
Central  Nat.  Bank  v.  Connecticut  Mut. 
L.  Ins.  Co.,  104  U.  S.  76;  Milligan  v. 
Mil  ledge,  3  C  ranch  (U.  S.)  223;  Varick 
V,  Dodge,  9  Paige  (N.  Y.)  149. 

**In  the  case  of  Rowe  v.  Teed,  15 
Ves.  Jr.  378,  Lord  Eldon  remarks  that 
*  the  office  of  a  plea  generally  is  not  to 
deny  the  equity,  but  to  bring  forward  a 
fact  which  if  true  displaces  it.'  ♦  ♦  ♦ 
If  a  defendant  supposes  that  there  is  no 
equity  in  the  bill,  his  proper  answer  to 
it  is  a  demurrer,  which  brings  forward 
at  once  the  whole  case  for  argument." 
Rhode  Island  v,  Massachusetts,  14  Pet. 
(U.  S.)  262. 


4.  See  article  Answers  in  EquiTY 
Pleading,  vol.  1,  p.  871;  Barry  v.  Ab- 
bot, 100  Mass.  398;  Brown  v,  Scottish- 
American  Mortg.  Co.,  no  111.  235; 
Stone  V.  Moore,  26  111.  165;  Edwards  v. 
Drake,  15  Fla.  666;  Chicago,  etc.,  R. 
Co.  V,  Macomb,  2  Fed.  Rep.  18;  Crouch 
V,  Kerr,  38  Fed.  Rep.  549;  Banks  v, 
Manchester,  128  U.  S.  250. 

5.  Williams  v,  Owen,  i  Ch.  Cas.  0; 
Wakelin  v.  Walthal,  2  Ch.  Cas.  8. 

6.  Travers  v,  Ross,  14  N.  J.  Eq.  258. 

7.  Stone  v.  Moore,  26  111.  165;  Brown 
V,  Scottish -American  Mortg.  Co.,  no 
111.  240;  Barry  v.  Abbot,  100  Mass.  396; 
Chicago,  etc.,  R.  Co.  v,  Macomb,  2 
Fed.  Rep.  18;  Crouch  v,  Kerr,  38  Fed. 
Rep.  549.  See  article  Answers  in 
EquiTY  Pleading,  vol.  i,  p.  863. 

8.  Barry  v.  Abbot,  100  Mass.  396. 
Error  in  Demurring  to  Answer,  whether 

Cured  by  Failure  to  Object. — In  Florida^ 
it  was  held,  though  defendant  went 
to  a  hearing  upon  demurrer  to  the 
answer  without  objection,  that  the  Su- 
preme Court  could  not  sanction  a  totally 
unauthorized  practice,  and  that  such 
irregularity  necessarily  resulted  in  a 
reversal  of  the  judgment.  Edwards  v, 
Drake,  15  Fla.  666. 

In  Massachusetts^  the  Supreme  Court 
held  that  though  a  demurrer  to  the 
answer  was  filed,  the  cause  having  been 
argued  upon  its  merits,  the  irregularity 
was  waived.  Barry  v.  Abbot,  100  Mass. 
396. 

9.  Travers  v,  Ross,  14  N.  J.  Eq.  254; 
Thomas  v.  Brashear,  4  T.  B.  Mon. 
(Ky.)  65;  Beck  v.  Beck,  36  Miss.  72; 
Winters  v,  Claitor,  54  Miss.  34Q. 

10.  Beck  V.  Beck,  36  Miss.  72. 
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not  the  proper  mode  of  testing  the  sufficiency  of  these  pleadings. 
The  sufficiency  of  a  plea^  or  replication*  is  tested  by  having  it 
set  down  for  hearing,  and  argued. 

ni  ABiossiOHS  BT  Dexubseb — 1.  What  Matters  Admitted— PM^ts. 
— A  demurrer  in  equity  operates  as  an  admission  that  all  aver- 
ments in  a  bill  which  are  properly  pleaded  are  true.*     This  is 


1.  Winters  v.  Claitor,  54  Miss.  341; 
Beck  V,  Beck,  36  Miss.  72 ;  Thomas  v. 
Brashear,  4  T.  B.  Mon.  (Ky.)  67 ;  Les- 
ter V.  Stevens,  29  III.  155;  Rouskulp  v, 
Kershner,  49  Md.  516. 

2.  Beck  V,  Beck,  36  Miss.  72. 

3.  Alabama. — Lake  v.  Security  Loan 
Assoc,  72  Ala.  207;  Manning  v.  Pippen, 
86  Ala.  357;  Sheffield,  etc.,  St.  R.  Co. 
V.  Rand,  83  Ala.  294;  Flewellen  r. 
Crane,  58  Ala.  627;Cockrell  f.Gurlev, 
26  Ala.  405 ;  Duckworth  v.  Duckworth, 
35  Ala.  70;  Birmingham  Warehouse, 
etc.,  Co.  V,  ElytoD  Land  Co.,  93  Ala. 

552- 

District  of  Columbia, — Dauphin  v. 
Key,  MacArth.  &  M.  (D.  C.)  203. 

(Georgia, — Griffin  r.  Augusta,  etc., 
R.  Co.,  72  Ga.  423. 

Illinois, — Kankakee,  etc.,  R.  Co.  v, 
Horan,  131  111.  288;  Greig  v.  Russell, 
115  111.  483;  Stow  V,  Russell,  36  111.  18; 
Gage  r.  Bailey,  11^  III.  646;  National 
Park  Bank  v,  Halle,  30  111.  App.  17; 
North  V,  Kizer,  72  111.  172;  Millard  v. 
Board  of  Education,  19  111.  App.  48; 
Newell  V,  Bureau  County,  37  111.  253; 
Johnson  v,  Roberts,  102  111.  655;  Wal- 
ton V,  Westwood,  73  111.  125;  Mvers  v, 
Wright,  33  111.  284;  Hickev  v.  Stone, 
60  III.  458;  Harris  v.  Cornell,  80  III.  54; 
Lawrence  v.  Traner,  136  111.  474. 

Maryland.— ViXA^T  v.  Gray,  10  Md. 
282  ;  Maddox  v.  White,  4  Md.  79;  Wil- 
liams V.  West,  2  Md.  174;  Young  v, 
Ljions,  8  Gill  (Md.)  169;  Bush  v.  Lin- 
thicum,  59  Md.  355 ;  Salmon  r.  Clag- 
gett,  3  BUnd  (Md.)  125. 

Massachusetts. — Richards  x>,  Rich- 
ards, 9  Gray  (Mass.)  313;  Lea  v.  Rob- 
eson, 12  Gray  (Mass.)  280. 

Michigan, — Caldwell  v.  Ward,  83 
Mich.  13. 

Mississippi,  —  Tennent  v.  Barks- 
dale  (Miss.  1887),  3  So.  Rep.  80;  Pat- 
terson V,  Ingraham,  23  Miss.  87; 
Spears  z\  Cheatham,  44  Miss.  64. 

New  Hampshire. — Pearson  v.  Tower, 
55  N.  H.  36;  Craft  v,  Thompson,  51  N. 
H.  540. 

New  Jersey, — Paterson,  etc.,  R.  Co. 
V.  Jersey  City,  9  N.  J.  Eq.  434;  Ran- 
dolph V,  Daly,  16  N.  J.  Eq.  313;  Red- 


mond V.  Dickerson,  9  N.  J.  Eq.  507  ; 
Goble  V.  Andruss,  2  N.  J.  Eq.  65S; 
Smith  V.  Allen,  i  N.  J.  Eq.  43,  supra^ 
§§  755»  766.  See  Van  Dyne  xk  Vrce- 
land,  II  N.  J.  Eq.  370. 

New  2'ork, — Bogardus  v.  Trinity 
Church,  4  Paige  (N.  Y.)  178. 

Pennsylvania. — Manners  v,  Phila- 
delphia Library  Co.,  93  Pa.  St.  165; 
Piatt  V,  Barcroft,  4  Phila.  (Pa.)  67; 
Bitting's  Appeal,  105  Pa.  St.  517;  Com. 
V.  Allegheny  County,  37  Pa.  St.  277. 

Ktfr»i<?»/.— Bellows  Falls  Bank  v. 
Rutland,  etc.,  R.  Co.,  28  Vt.  473. 

United  States, — Bayerque  v,  Cohen, 
McAll.  (U.  S.)  113;  Preston  v.  Smith, 
26  Fed.  Rep.  884 ;  Griffing  v.  Gibb,  2 
Black  (U.  S.)  519;  Dillon  7^  Barnard, 
31  Wall.  (U.  S.)43o;  Interstate  Land 
Co.  V,  Maxwell  Land  Grant  Co.,  139 
U.  S.  569;  Mosher  v,  St.  Louis,  etc., 
R.  Co.,  127  U.  S.  too;  Chicot  County 
V,  Sherwood,  148  U.  S.  529;  Pennie  v. 
Reis,  133  U.  S.  464;  U.  S.  v.  Van 
Auken,  96  U.  S.  366;  Commercial 
Bank  v,  Buckner,  30  How.  (U.  S.)  108; 
Sullivan  V,  Iron  Silver  Min.  Co.,  109 
U.  S.  5so;  Aurora  v.  West,  7  Wall. 
(U.  S.)  82;  Pullman's  Palace  Car  Co. 
V,  Missouri  Pac.  R.  Co.,  115  U.  S.  587; 
Gould  V.  Evansville,  etc.,  R.Co.,  91  U. 
S.  526;  U.  S.  V.  Ames,  99  U.  S.  35; 
Woodworth  v,  Edwards,  3  Woodb.  & 
M.  (U.  S.)  120;  Foote  V,  Linck,  5  Mc- 
Lean (U.  S.)  616. 

England. — East  India  Co.  v.  Hench- 
man, I  Ves.  Jr.  289 ;  Ford  v.  Peering, 

1  Ves.  Jr.  72;  Williams  v.  Steward,  3 
Meriv.  503;  Thompson  v,  Barclay,  9 
L.  J.  Ch.  215;  Atkinson  t^.  Henshaw, 

2  Ves.  &  B.  95 ;  Campbell  v,  Mackay, 

1  Myl.  &  C.  603,  affirming  7  Sim.  564, 
6  L.  J.  N.  S.  Ch.  73;  Hammond  v.  Mes- 
senger, 9  Sim.  327,  7  L.  1.,  N.  S.  Ch. 
310,  3  Jur.  10;  Hammond  v,   Wilkes, 

2  Jur.  655. 

I&stanoes  of  Admissions. — If  a  bill  to 
set  aside  a  deed  of  land  sold  for  taxes 
alleges  that  no  such  notice  as  the  stat- 
ute requires  was  given  before  taking 
out  detached  deed,  the  demurrer  ad- 
mits that  fact.  Gage  v,  Bailey,  115  111. 
646. 
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merely  the  general  rule  applicable  to  demurrers  under  all  systems  of 
pleading,  and  is  by  no  means  peculiar  to  chancery  practice.^ 

Only  such  matters  as  are  material,*  relevant,^  and  which  are  set 
forth  with  legal  certainty,  are  admitted.* 

Inoonsiitenoy. — If  there  is  any  inconsistency  between  an  averment 
of  a  bill  and  a  written  instrument  attached  thereto  as  an  exhibit, 
the  latter  will  prevail,  and  a  demurrer  does  not  admit  the  truth  of 
the  averment.* 

I]itoen€«8  and  Conoliudoiis  of  Law. — Arguments,  inferences  and  conclu- 
sions of  law  are  not  admitted  by  demurrer,®  unless  the  facts  and 


In  an  action  to  quiet  title,  where  the 
bill  alleges  that  the  title  is  undisputed, 
a  demurrer  admits  only  such  title  as  is 
shown  by  the  facts  which  the  bill  con- 
tains.    Preston  v.  Smith,  26  Fed.  Rep. 

884. 

Where  a  bill  charges  a  fraudulent  in- 
fringement of  a  trade-mark,  the  fraudu- 
lent intent  as  charged  must  be  taken  as 
confessed  upon  a  demurrer  to  the  bill, 
and  complainant  is  entitled  to  an  in- 
unction. Morgan  v.  Hunkele,  3  N.  J. 
L.J.362. 

DlfllBrence  between  Admlsalon  by  De- 
nrazrer  and  by  Pro  Oonfesao. — Notwith- 
standing a  demurrer  confesses  the 
alleeations  of  the  bill,  it  still  is  but  a 
confession  accompanied  by  an  assertion 
of  all  the  legal  rights  of  the  demurrant 
as  they  would  exist,  supposing  the  bill 
to  be  true,  and  growing  out  of  the  facts 
as  therein  stated.  It  is,  therefore,  some- 
thing more  than  a  pro  confesso,  which 
is,  in  effect,  equivalent  to  an  answer 
confessing  the  bill,  and  asserting  no 
legal  right  in, the  defendant.  Hence, 
because  the  statute  of  limitations  can 
be  set  up  by  demurrer  as  a  de- 
fense to  the  bill,  it  does  not  follow  that 
the  court  should  refuse  relief  on  a  pro 
confesso  decree,  merely  because  it  ap- 
pears that  the  statute  of  limitations,  if 
relied  on,  would  be  a  bar.  The  fail- 
ure to  set  up  the  statute  is  a  waiver  of 
it  Patterson  v,  Ingraham,  33  Miss. 
87;  Spears  v,  Cheatham,  44  Miss.  64. 

1.  See  article  Demurrers  at  Com- 
mon Law  and  under  the  Codes. 

1  Paterson,  etc.,  R.  Co.  v.  Jersey 
City,  9  N.  J.  Eq.  434. 
>.  Craft  V,  Thompson,  51  N.  H.  536. 
1  Paterson,  etc.,  R.  Co.  v.  Jersey 
City,  9  N.  J.  Eq.  434;  Walton  v.  West- 
wood,  73  111.  125;  Manners  v,  Phila- 
delphia Library  Co.,  93  Pa.  St.  165. 

It  may  not  be  necessary  to  state  the 
^  by  a  positive  averment.  If  the 
tenns  be  reasonably  certain  in  their 


import,  these  are  admitted  by  the  de- 
murrer. Young  V,  Lyons,  8  Gil*  (Md.) 
169. 

If  Matters  are  Obarged  Merely  upon 
Information  and  Belief,  a  demurrer  op- 
erates only  as  an  admission  that  the 
complainant  was  so  informed  and  does 
so  believe.  Walton  v,  Westwood,  73 
III.  135. 

6.  National  Park  Bank  v.  Halle,  30 
111.  App.  17. 

6.  Alabama. — Dickerson  v,  Winslow, 
97  Ala.  491 ;  Flewellen  v.  Crane,  58 
Ala.  627 ;  Cockrell  v.  Gurley,  26  Ala. 
405 ;  Duckworth  v,  Duckworth,  35  Ala. 
70;  Birmingham  Warehouse,  etc.,  Co. 
V.  Elyton  Land  Co.,  93  Ala.  552. 

/district  of  Columbia, — Dauphin  v. 
Key,  MacArth.  &  M.  (D.  C.)  203. 

Illinois. — Stow  xk  Russell,  36  III.  18 ; 
Newell  V,  Bureau  County,  37  III.  253; 
Johnson  v,  Roberts,  loa  111.  655 ;  Mil- 
lard V.  Board  of  Education,  19  111.  App. 
48;  Greig  v.  Russell,  115  111.  483. 

Massachusetts, — Lea  v,  Robeson,  12 
Graj'  (Mass.)  280;  Tompson  f.  Nation- 
al Bank  of  Redemption,  106  Mass.  128. 

Mississippi, — Tennent  v,  Barksdale 
(Miss.  1887),  3  So.  Rep.  80;  Partee  v, 
Kortrecht,  54  Miss.  66. 

New  Hampshire, — Pearson  t;.  Tower, 
55  N.  H. j6;  Eastman  v.  Thayer,  60  N. 

540. 


408;  Craft  V,  Thompson,  51  N.  H. 


Pennsylvania,  —  Com.  v,  Allegheny 
County,  37  Pa.  St.  277. 

United  States, — Mosher  v.  St.  Louis, 
etc.,  R.  Co.,  127  U.  S.  390;  Chicot 
County  V,  Sherwood,  148  U.  S.  529; 
Pennie  v,  Reis,  132  U.  S.  464;  Louis- 
ville, etc.,  R.  Co.  V.  Palmes,  109  U.  S. 
244;  Gould  V.  Evansville,  etc.,  R.  Co., 
91  U.  S.  526;  Dillon  V.  Barnard,  21 
Wall.  (U.  S.)  430;  U.  S.  V,  Ames,  99 
U.  S.  35 ;  Pullman*8  Palace  Car  Co.  v» 
Missouri  Pac.  R.  Co.,  115  U.  S.  587; 
Cornell  v.  Green,  43  Fed.  Rep.  105; 
Preston  v.  Smith,  26  Fed.  Rep.  884 ;  In- 
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circumstances  set  forth  are  sufficient  to  sustain  the  allegation.* 

iCatten  impofsible  in  Law. — So,  also,  matters  impossible  in  law  are 
not  admitted  by  demurrer.* 

2.  For  What  Purpose  Admission  Used. — Though  a  demurrer  is  an 
admission  of  the  truth  of  matters  well  pleaded,  such  admission  is 
only  for  the  purpose  of  testing  judicially  the  sufficiency  of  the 
pleading  demurred  to,  unless  defendant  elects  to  abide  by  his  de- 
murrer. In  that  case  a  decree  may  be  made  against  him  upon 
the  facts  admitted,  if  the  facts  warrant  it.* 

3.  Against  Whom  Admission  Operates. — A  demurrer  admits  the 
allegations  in  the  bill  as  against  the  demurring  party  only.  On 
demurrer  by  one  defendant  the  facts  alleged  in  the  bill  cannot  be 
taken'as  true  as  against  a  defendant  not  demurring.* 

IV.  Dekvbbebs  to  Seuef  ahd  Disoovebt. — A  demurrer  may  be 
either  to  the  relief  prayed,  or,  if  discovery  is  sought,  to  the  dis- 
covery only,  or  to  both.* 


terstate  Land  Co.  t*.  Maxwell  Land 
Grant  Co.,  139  U.  S.  569;  Horsford  v. 
Gudger,  35  Fed.  Rep.  388. 

England, — Ford  v.  Peering,  iVes.  Jr. 
72;  Williams  I'.  Steward,  3  Meriv.503; 
Thompson  v,  Barclay,  9  L.J.  Ch.  215. 

Fraud. — A  bill  alleging  fraud  gen- 
erally ,  without  stating  the  ultimate  uicts 
on  which  it  is  based,  states  a  mere  con- 
clusion of  law  which  a  demurrer  there- 
to does  not  admit.  Fogg  v.  Blair,  139 
U.  S.  118;  Flewellen  v.  Crane,  58  Ala. 
627;  U.  S.  V.  Des  Moines  Nav.,etc.,  Co., 
143  U.  S.  510;  Preston  v.  Smith,  a6 
Fed.  Rep.  884;  Bryan  r.  Spruill,  4 
Jones  Eq.  (N.  Car.)  27;  Kent  v.  Lake 
Superior  Ship  Canal,  etc.,  Co.,  144  U. 
S.  91. 

Effect  of  Initnunent. — Averments  in 
a  bill  as  to  the  meaning  or  operation  of 
an  instrument  set  forth  in  It,  the  obli- 
gations imposed,  etc.,  are  not  admitted 
by  demurrer.  They  are  matters  of 
legal  inference,  conclusions  of  law  upon 
the  construction  of  the  instrument,  and 
are  open  to  contention,  and  therefore 
before  the  court  for  inspection.  Dillon 
v.  Barnard,  21  Wall.  (U.  S.)  4^;  Lea 
V,  Robeson,  12  Gray  (Mass.)  380. 

The  averment  that  a  contract  in  suit 
is  a  mortgage  is  not  admitted  by  a  de- 
murrer to  the  bill,  the  averment  being 
a  mere  inference.  Greig  v,  Russel^ 
115  111.483. 

Effect  of  Becord  neaded. — Where  a 
bill  to  redeem  alleges  that  plaintiff  was 
not  a  party  to  the  foreclosure,  and  sets 
out  the  pleadings  and  record  in  the 
foreclosure  suit  as  a  part  of  the  bill, 
and  it  appears  from  record  that  com- 
plainant was  a  party  defendant  to  the 


foreclosure  suit,  the  allegation  that  he 
was  not  a  party  is  not  admitted  by  de- 
murrer. Cornell  v.  Green,  4j  Fed. 
Rep.  105;  Arundel  v.  Arundel,  Cro. 
Jac.  13. 

Effect  of  8tatate.  —  The  demurrer 
does  not  admit  that  the  construction  of 
a  statute  set  forth  in  the  pleading  de- 
murred to  is  the  correct  one,  or  that 
the  statute  imposes  the  obligations  or 
confers  the  rights  which  the  pleading 
alleges.     Pennie  v.  Reis,  133  U.  S.  464. 

1.  Gould  V,  Evansville,  etc.,  R.  Co., 
91  U.  S.  536;  Horsford  v,  Gudger,  35 
Fed.  Rep.  388;  Ellis  v.  Colman,  35 
Beav.  662;  Grenville-Murray  v.  Clar- 
endon, L.  R.  9  Ea.  II ;  Nesbitt  v.  Ber- 
ridge,  8  L.  T.  N.  S.  76;  Taylor  v. 
Holmes,  14  Fed.  Rep.  499;  Humbert  v. 
Trinity  Church,  34  Wend.  (N.  Y.)  587. 

2.  Louisville,  etc.,  R.  Co.  v,  Palmes, 
109  U.  S.  244,  in  which  it  was  held  that 
where  a  bill  alleges  that  the  exemption 
from  taxation  of  a  railroad  passed  to 
and  vested  in  the  complainant,  and 
that  from  the  nature  of  the  statute 
creating  the  exemption  from  taxation 
such  exemption  was  not  assignable,  the 
truth  of  the  allegations  of  the  bill  was 
not  admitted  by  demurrer ;  Griffin  v, 
Augusta,  etc.,  R.  Co.,  73  Ga.  423,  in 
which  it  was  held  that  where  the  bill 
alleges  as  true  matters  contradicted  by 
legislative  acts  and  records  of  which 
the  court  is  bound  to  take  judicial  no- 
tice, a  demurrer  did  not  admit  such 
allegations. 

8.  Kankakee,  etc.,  R.  Co.  v,  Horan, 
131  111.  288. 

4.  Penfold  V.  Nunn,  5  Sim.  406. 

6.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  547. 
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y.  DEKirBBEBS  TO  BELIEF— 1.  Classification.— Demurrers  to  relief 
may  be  divided  into  three  main  divisions,  each  of  which  contains 
several  subordinate  divisions  which  will  be  noticed  in  turn.  The 
main  divisions  alluded  to  are:  (i)  to  the  jurisdiction;  (2)  to  the 
person  of  plaintifif ;  and  (3)  to  the  matter  of  the  bill,  either  as  to 
substance  or  to  form.^ 

2.  To  the  Jurisdiction — (See  also  article  Jurisdiction.) — De- 
murrers to  the  jurisdiction  are :  (i)  that  the  subject-matter  of  the 
bill  is  not  cognizable  by  any  court  of  justice ;  *  (2)  that  the  case 
made  by  the  bill  does  not  come  within  the  description  of  cases  in 
which  the  court  of  equity  assumes  jurisdiction ;  ^  (3)  that  some 
other  court,  as,  for  instance,  a  court  of  common  law,*  of  probate 
or  divorce,^  of  admiralty,®  of  bankruptcy,''  of  some  statutory  ju- 
risdiction,® or  some  other  court  of  equity,  has  jurisdiction.® 

8.  To  the  Person  of  Plaintiff— Penonal  Disability. — Whenever  plain- 


Sec  also  infrOy  XIV.  Demurrer  Too 
Bxtensivey  Bad, 

L  Cooper's  Eq.  PI.  118;  Story's  Eq. 
PU§  466;  Dan.  Ch.  Pr.  (6th  Am.  ed.) 

549* 

a.  Cooper's  Eq.  PI.  118;  Story's  Eq. 
PI.,  §  467,  as  where  the  matter  is  of  a 
political  nature,  and  is  therefore  a  more 
fit  subject  for  negotiation  or  treaty  by 
the  executive  department  of  the  gov- 
ernment. Nabob  of  the  Carnatic  v. 
East  India  Co.,  i  Ves.  Jr.  388;  Foster 
r.  Neilson,  2  Pet.  (U.  S.)  253. 

I,  Dan.  Ch.  Pr.  (6th  Am.  ed.)  549; 
Cooper's  Eq.  PI.  118;  Story's  Eq.  PI., 

4.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  551; 
Cooper's  Eq.  PI.  124. 

Connecticut. — New  London  Bank  v, 
Lee,  II  Conn.  112. 

Georgia, — May  v,  Goodwin,  27  Ga. 
352;  Thompson  v.  Manly,  16  Ga.  440; 
Buntjne  v.  Stone,  19  Ga."  78 ;  Stokes  v. 
McLcndon,  73  Ga.  798. 

///iwi>.— Winkler  v.  Winkler,  40  111. 
179;  Wangeltn  v.  Goe,  50  111.  459. 

Indiana, —  Bottorf  v,  Conner,  i 
Bltckf.  (Ind.)  287. 

Anva.— Preston  v,  Daniels,  2  Greene 
(Iowa)  536. 

Afai  He.-— Coombs  v.  Warren,  17  Me. 

Maryland. — Drury  v.  Conner,  i  Har. 
&G.(Md.)22i. 

AficiiVoji.-- Williams  v.  Detroit,  2 
Mich.  500. 

New  Jersey, — Bellows  v.  Wilson,  32 

New  nr>.— Lynch  v.  Willard,  6 
Johns.  Ch.  (N.  Y.)  342;  Reed  v.  New-, 
rorg  Bank,  1  Paige  (N.  Y.)  215;  Laight 


V,  Morgan,  i  Johns.  Cas.  (N.  Y.)  ^33; 
Underbill  v.  Van  Cortlandt,  2  Jonns. 
Ch.  (N.  Y.)369. 

North  Carolina. — Smith  v.  More- 
head,  6  Jones  Eq.  (N.  Car.)  360. 

Tennessee. —  Caldwell  v.  Knott,  10 
Yerg.  (Tenn.)  209;  Chesney  v,  Rodgers, 
I  Hetsk.  (Tenn.)  239. 

West  Virginia. — Surber  v,  McClin- 
tic,  10  W.  Va.  236. 

Wisconsin. — Prescott  v.  Everts,  4 
Wis.  314;  Boor  man  v.  Sunnuchs,  42 
Wis.  233. 

United  States. — Pierpont  v.  Fowle,  2 
Woodb.  &  M.  (U.  S.)  23. 

England. -^Yiemp  v.  Tucker,  L.  R.  8 
Ch.  369;  Hoare  v,  Contencin,  i  Bro.  C. 
C.  27 ;  Hammond  v.  Messenger,  9  Sim. 
327;  Parry  v.  Owen,  3  Atk.  740;  God- 
frey V,  Turner,  i  Vern.  247;  Whit- 
church   V.     Golding,     2     P.     Wms. 

54»- 

5.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  553; 
Hunt  V,  Hunt,  4  De  G.  F.  &  J.  221 ; 
Wniiams  v.  Baily,  L.  R.  2  E!q.  731; 
Brown  v.  Brown,  L.  R.  7  Eq.  185; 
Evan^  V,  Harrington,  i  J.  &  H.  598; 
Wilson  V,  Wilson,  i  H.  L.  Cas.  538. 

6.  Dan.  Ch.  Pr.  (5th  Am.ed.)  552. 

7.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  549; 
Saxton  V,  Davis,  18  Ves.  Jr.  72;  Pres- 
ton V,  Wilson,  5  Hare  185;  Carlton  v, 
Hornby,  i  Y.  &  Coll.  Exch.  172. 

8.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  553, 
554;  Parry  v.  Owen,  3  Atk.  740;  Lon- 
donderry, etc.,  R.  Co.  V,  Leishman,  12 
Beav.  ^23;  Smith  v.  Whitmore,  10  fur. 
N.  S.  6c ;  Frey  v,  Demarest,  16  N .  J. 
Eq.  236;  Stevens  v,  Appleton,  4  Cliff. 
(U.S.)  265. 

9.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  554, 
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tiff's  incapacity  to  sue,  by  reason  of  some  personal  disability, 
appears  on  the  face  of  the  bill,  the  objection  may  be  raised  by  de- 
murrer; such  objection  goes  to  the  whole  bill,  and  may  be  availed 
of  as  well  in  the  case  of  a  bill  for  discovery  alone  as  in  the  case  of 
a  bill  for  relief,*  but  to  be  available  must  be  raised  before  the 
hearing.  * 

Defect  of  Title  to  Charaotor  in  Which  Plaintiff  Saei. — ^A  defect  of  title  of 
plaintiff  to  the  character  in  which  he  sues  may  be  raised  by 
demurrer.* 

4.  To  Matter  of  Bill— ^j.  Substance — (i)  Classification. — ^The 
usual  causes  of  demurrers  to  substance  are :  that  the  plaintiff  has 
no  interest  in  the  subject ;  *  that,  though  plaintiff  has  an  interest, 
defendant  is  not  answerable  to  him,  but  to  some  other  person ;  * 
that  defendant  has  no  interest ;  •  that  plaintiff  is  not  entitled  to 
the  relief  prayed;''  that  the  amount  involved  is  too  small  for 
equitable  cognizance ;  *  that  the  bill  does  not  embrace  the  whole 
matter;®  want  of  proper  parties ;  ^®  multifariousness;^^  statute 
limitations  and  laches ;  ^*  statute  of  frauds ;  ^*  another  suit  pend- 
ing.** 

(2)  Want  of  Title  in  Plaintiff— QtmimXLj. — It  must  clearly  appear 
from  the  bill,  that  the  plaintiff  has  a  right  to  the  thing  demanded, 
or  such  an  interest  in  the  subject-matter  of    the  action  as  will 


55;  Story's  Eq.  PI.,  §   490;  Mead  v. 
'erritt,  2  Paige  (N.  Y.)  403. 

1.  Story's  Eq.  PI.,  §  494. 

2.  Chicago  V,  Cameron,  22  111.  App. 
91. 

Lnnatlea. — If  a  complainant  appears 
upon  the  face  of  the  bill  to  be  a  lunatic, 
and  no  next  friend  or  committee  is 
named  in  the  bill,  the  objection  may  be 
raised  by  demurrer  or  by  motion  to 
strike  from  the  files.  Norcom  v. 
Rogers,  16  N.  J.  Eq.  484. 

Infiuita,  Idiota,  and  Married  Woman. — 
So  if  the  bill  on  its  face  shows  that  it  is 
brought  in  the  name  of  any  other  per- 
son incapable  of  instituting  a  suit,  as  an 
infant,  an  idiot,  or  a  married  wonian,  a 
demurrer  will  lie.  Wartnaby  v.  Wart- 
naby,  Jac. J77 ;  Story's  Eq.  PI.,  §  494; 
Mitford's  Eq.  PI.,  by  Jeremy,  153,  154. 

Objection  Not  Appearing  on  tie  Face 
of  tHe  BUL— If  the  disability  does  not 
appear  on  the  face  of  the  bill,  the  ob- 
jection should  be  raised  by  plea.  Chi- 
cago V,  Cameron,  23  111.  App.  91. 

3.  Administrator  DerlYlng  Antliorlty 
firom  Foreign  Appointment. — Where  suit 
is  brought  by  an  administrator,  and 
the  fact  appears  upon  the  face  of  the 
bill  that  complainant's  authority  was 
derived  from  foreign  appointment 
alone,  such  defect  can  be  reached  by 
demurrer.    Goodrich  v,  Pendleton,  4 


Johns.  Ch.  (N.  Y.)  549;  D'Auxy  v. 
Porter,  41  Fed.  Rep.  68;  Tourton  v. 
Flower,  3  P.  Wms.  369. 

Party  Not  Taking  Oat  Letters  of  Admin- 
istration.— Where  suit  is  brought  bj 
one  entitled  to  administer  as  being  the 
next  of  kin,  but  who  has.  not  taken  out 
letters  of  administration,  a  demurrer 
to  the  bill  will  be  sustained.  Hum- 
phreys V,  Humphreys,  3  P.  Wms.  348. 

4.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  557. 
For  a  discussion  of  this  question,  see 
infra  (2)  Want  of  Title  in  Plaintiff. 

5.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  557. 

6.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  557; 
Emerson  r.  Walker  Tp.,  63  Mich.  483. 

7.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  557; 
Campbell  v.  Powers,  139  111.  128. 

8.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  557. 
For  a  treatment  of  this  subject,  see 
infra^  ( 3 )  Triviality  of  Subject* 
matter. 

».  Dan.  Ch.  Pr.  (6th  Am.  ed.)  557. 

10.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  557. 

11.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  557. 

12.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  557. 
For  treatment  of  this  subject,  see  infra^ 
(7)  Limitations  and  Laches, 

18.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  557. 
For  treatment  of  this  question,  see  in* 
fra,  (8)  Statute  of  Frauds. 
.    14.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  557. 
Sec  infra^  (9)  Another  Suit  Pending. 
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aotfaorize  him  to  bring  a  suit  concerning  it.^  Failing  in  this,  a 
general  demurrer  to  the  bill  for  want  of  equity  will  lie? 

If  want  of  title  or  interest  in  plaintiff  is  not  apparent  on  the 
face  of  the  bill,  it  may  be  set  up  by  plea  or*  answer.* 

One  of  Sevoral  Plaintiib. — If  there  are  several  parties  plaintifiF,  and 
the  bill  shows  that  one  of  them  has  no  interest  in  the  subject-mat- 
tcr  in  the  suit,  such  defect  may  be  reached  by  general  demurrer 
for  want  of  equity.* 


1.  Lord  Redes.  154;  Dao.  Ch.  Pr. 
(6th  Am.  ed.)  314;  Story's  Eq.  PI., 
§728. 

Connecticut, — Crane  v,  Detning,  7 
Conn.  393. 

Florida. — Key  West  Bank  v,  Na- 
varro, 32  Fla.  474;  Crawford  v.  Gamble, 
22  Fla,  487. 

Maine. — Haskell  v.  Hilton,  30  Me. 
430;  Kennebec,  etc.,  R.  Co.  v.  Port- 
land, etc.,  R.  Co.,  54  Me.  173. 

Michigan, — Merrifield  v,  Ingersoll, 
61  Mich.  4, 

Tennessee.  —  Ross  v,  Wharton,  10 
Yeig.  (Tenn.)  190;  Dunlap  v.  Gibbs,  4 
Yerg.  (Tenn.)  94;  McClung  v,  Sneed, 
3  Head  (Tenn.)  318. 

Virginia, — Carter  v.  Carter,  83  Va. 
624;  Kejser  v.  Renner,  87  Va.  249; 
Switzer  v,  McCuUoch,  76  Va.  777. 

West  Virginia. — Barr  v,  Clajton, 
29W.Va.  256. 

United  States, — House  v.  Mullen,  32 
WaU.  (U.  S.)  42 ;  Frost  v.  Spitlej,  I3i 


U.S.  552. 
%.  Engi 

(6th  Am.  ed.)  314;    JJe 
Crull,  Prcc.  Ch.  588;  Mutloe  v.  Smith, 


England, — Lord  Redes.  154;  Dan. 
Ch.Pr/(6th  Am.  ed.)  314;    fieech  v. 


3  AnstT.  709; 


V,  Bromley,  3  P. 


Wms.  269;  Rjraa  v,  Roche,  2  Moll. 
437;  Kirkpatrick  v,  Dennett,  i  Sim.  & 
S.  408;  Benfield  v,  Solomons,  9  Ves. 
Jr.  77;  M^ichaux  v.  Grove,  2  Atk.  310; 
Columbiae  v,  Chichester,  3  Phil.  37, 
10  Jur.  626 ;  Sufford  v,  London,  i  P. 
Wms.  428;  Snilth  v,  Moffatt,  L.  R.  i 
Eq.397;  Motion  V,  Moojen,  L.  R.  14 
H  214;  Townsend  v,  Parton,  45  L. 

T.755. 

mutnttonfl. — When  a  person  claim- 
ing under  a  will  brings  suit,  and  it  is 
apparent  from  the  face  of  the  bill  that 
be  has  no  interest,  a  demurrer  will  lie. 
Beech  r.  CruU,  Prec.  Ch.  588. 

A  bill  filed  to  foreclose  a  mortgage 
n^e  by  K.  and  wife  to  secure  one 
thousand  dollars  to  B.,  as  represented 
byoneofC.  P.  &  N.'s  drafts,  which 
does  not  show  that  B.  was  the  owner  of 
>aid  draft  at  the  time  of  filing  the  bill, 
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or  that  said  draft  was  due  when  the 
same  was  filed,  is  fatally  defective,  and 
a  demurrer  thereto  should  be  sustained. 
Key   West  Bank  v,  Navarro,  22  Fla. 

474- 

Bill  of  Revlyor. — If  a  bill  of  revivor 
shows  no  title  in  the  plaintiff  to  revive, 
as  against  the  defendant,  he  must  de- 
mur ;  the  objection  cannot  be  taken  by 
plea.  Evertson  v.  Ogden,  8  Paige  (>f. 
Y.)  275. 

8.  Barr  v,  Clayton,  39  W.  Va.  256 ; 
Story's  Eq.  PI.,  §  728. 

4.  Barr  v,  Clayton,  29  W.  Va.  256. 
DoubftfU  Title  Snffldent  to  Support  BUI. 

— Even  a  doubtful  title  shown  by  bill 
brought  to  preserve  property  pending 
litigation  will  be  sufficient  to  support 
the  bill.  Story's  Eq.  PI.,  $  512;  Mit- 
ford's  Eq.  PI.,  by  Jeremy,  157 ;  Coop- 
er's Eq.  PI.  171. 

5.  Alabama, —  Moore  v,  Moore,  17 
Ala.  631 ;  Tucker  v,  Hollev,  20  Ala.  426; 
Vaugnn  v.  Lovejoy,  34  Ala.  437. 

Florida, — Bridger  v.  Thrasher,  22 
Fla.  382. 

New  /7>r*.— Clarkson  v,  De  Peys- 
ter,  3  Paige  (N.  Y.)  336;  Dias  v, 
Bouchaud,  10  Paige  (N.  Y.)  445. 

Rhode  Island, — Bailey  v.  Smith,  10 
R.  I.  29. 

United  S fates, ^Hodftt  v.  North, 
Missouri   R.  Co.,  i  Dill.  (U.  S.)  104. 

England.  —  Page  v,  Townsend,  5 
Sim.  395 ;  Egan  v.  Heenan,  3  Ir.  Eq. 
Rep.  co;  Griffith  v,  Rickctts,  3  Hare 
476;  King  of  Spain  v,  Machado,  4 
Russ.  225;  Delondre  v.  Shaw,  2.  Sim 
257;  Cuff  V.  Platell,  4  Russ  242; 
Makepeace  v.  Haythorne,  4  Russ.  244; 
Denton  v,  Davy,  i  Moo.   P.  C.  41,  42. 

Joinder  of  Baiikmpt  witli  Aaalgnoea. — 
When  a  person  has  become  bankrupt 
and  his  estate  becomes  vested  in  as- 
signees in  bankruptcy,  a  bill  relating  to 
the  assigned  estate,  in  which  the  bank- 
rupt joins  with  the  assignees,  is  demur- 
rable. Bailey  v.  Smith,  10  R.  L  29; 
see  also  Makepeace  v,  Haythorne,  4 
Russ.  244. 
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(3)  Triviality  of  Subject-matter. — A  demurrer  to  a  bill  in  chan- 
cery will  be  sustained  if  the  bill  shows  on  its  face  that  the  sub- 
ject-matter of  the  suit  is  beneath  the  dignity  of  the  court,  or,  in 
other  words,  too  trivial  to  justify  the  resort  to  equity.*  And  the 
reason  for  this  is,  that  courts  of  equity  sit  to  administer  justice  in 
matters  of  substantial  interest,  and  not  to  gratify  the  passions  of 
the  litigants,  nor  to  foster  a  spirit  of  vexatious  litigation.* 

Begulatioiui  as  to  Minimnm  Amount. — In  some  states  the  minimum 
amount  for  which  a  suit  may  be  brought  in  a  court  of  equity  is, 
or  has  been,  regulated  by  legislation,*  while  in  others  the  ancient 


1.  Alabama.  —  Williams  v.  Berry,  3 
Stew.  &  P.  (Ala.)  284 ;  Wood  v.  Wood, 
3  Ala.  756;  Hall  v.  Cannte,  22  Ala. 
650;  Cowan  V.Jones,  27  Ala.  317. 

Connecticut, — Wheat  v.  GriflSn,  4 
Day  (Conn.)  419. 

Illinois, ^Yor\i  v.  Kile,  67  111.  233. 

Maryland, — Reynolds  v.  Howard,  3 
Md.  Ch.  331. 

Massachusetts, — Cummings  v,  Bar- 
rett, 10  Cush.  (Mass.)  190;  Smith  v, 
Williams,  116  Mass.  513. 

Michigan. — Gamber  v,  Holben,  5 
Mich.  J31 ;  Dewey  v.  Duyer,  39  Mich. 
509;  Wells  V.  Elsam,  40  Mich.  218. 

New  ror*.— Smets  v.  Williams,  4 
Paige  (N.  Y.)  364;  Schroeppel  v.  Red- 
field,  5  Paige  (N.  Y.)  345;  Bradt  v. 
Kirkpatrick,  7  Paige  (N.  Y.)  63;  Van- 
Tyne  v.  Bunce,  i  Edw.  Ch.  (N.  Y.) 
583;  Moore  v.  Lyttle,  4  Johns.  Ch. 
(N.  Y.)  183;  Fullerton  v.  Jackson,  5 
Johns.  Ch.  (N.  Y.)  376;  Douw  v,  Shel- 
den,  3  Paige  (N.  Y.)  323;  Vreden- 
berg  V,  Johnson,  Hopk.  (N.  Y.)  113; 
Mitchell  V,  Tighe,  Hopk.  (N.  Y.)  119; 
Marsh  v,  Benson,  11  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  241. 

North  Carolina, — Chunn  v,  McCar- 
son,  2  Dev.  Eq.  (N.  Car.)  73. 

Ohio.—CzxT  V,  Iglehart,  3  Ohio  St. 

457- 

Tennessee, — Rentfroe  v,  Dickinson, 
I  Overt.  (Tenn.)  196;  McNew  v.  Toby, 
6  Humph.  (Tenn.)  27;  Williams  v, 
Willhite,3  Head  (Tenn.)  344;  Malone 
V.  Dean,  9  Lea  (Tenn.)  336 ;  Frazier  v. 
Browning,  11  Lea  (Tenn.)  253. 

England, — Chaine  v.  Dungannon,  6 
Irish  Jur.  174;  Westbrooke  v.  Browett, 
17  Grant's  Ch.  (U.  C.)  339. 

Other  MettiodB  of  Taking  Adrantage  of 
Defect. — A  defendant  may  avail  him- 
self of  the  insignificance  of  the  suit 
either  by  demurrer  or  motion  made  on 
notice,  or  the  court  may  of  its  own 
motion  dismiss  the  bill.  Swedesbor- 
ough  Church  v.  Shivers,  16  N.  J.  Eq. 


.)  183;  Story's  Eq. 


331;    Dewey   v. 
Wells  V.  Elsam, 


453 ;  Allen  v.  Demarest,  41  N.  J.  E^« 
163;  Vanderbilt  v.  Central  R.  Co.,  43 
N.J.  Eq.669. 

2.  Allen  v,  Demarest,  41  N.  J.  Eq. 
162 ;  Swedesborough  Church  v.  Shiv- 
ers, 16  N.  J.  Eq.  453 ;  Moore  v.  Lyttle, 
4  Johns.  Ch.  (N.  Y.)  «  -  •  - 
Pi.,  §  500. 

8.  k\9XmxfiK^Twenty  Dollars.-^Viil' 
liams  V.  Berry,  3  Stew.  &  P.  (Ala.)  384; 
Wood  V.  Wood,  3  Ala.  756;  Hall  v. 
Cannte,  33  Ala.  650;  Cowan  v.  Jones, 
37  Ala.  317. 

mbioia— Twenty  Dollar s.^York  v. 
Kile,  67  111.  353. 

moblgan — yifty  /><?//arj.—- Gamber 
V,  Holben,   c   Mich.  ; 
Duyer,  39  Mich.  509; 
4oMich.3i8. 

Hew  York — One  Hundred  Dollars. — 
In  New  York,  before  there  was  any 
statutory  enactment,  the  least  amount 
for  which  suit  could  be  brought,  in 
equity,  was  fifty  dollars,  but  by  virtue 
of  statute  this  amount  was  afterwards 
raised  to  one  hundred  dollars.  Smets 
V.  Williams,  4  Paige  (N.  Y.)  364; 
Schroeppel  v,  Redfield,  5  Paige  (N. 
Y.)  345 ;  Bradt  v.  Kirkpatrick,  7  Paige 
(N.  Y.)  63;  VanTyne  v.  Bunce,  i  Edw. 
Ch.  (N.  Y.)  583;  Moore  v,  Lyttle,  4 
Johns.  Ch.  (N.  Y.)  183;  Fullerton  v, 
Jackson,  5  Johns.  Ch.  (N.  Y.)  376; 
Douw  V.  Shelden,  3  Paige  (N.  Y.)  333; 
Vredenberg  v,  Johnson,  Hopk.  (N.  Y.) 
113;  Mitchell  V.  Tighe,  Hopk.  (N.  Y.) 
119;  Marsh  v»  Benson,  11  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  341. 

North  Oandlna — Fifty  Dollars, — 
Chunn  v.  McCarson,  3  Dev.  Eq.  (N. 
Car.)  73. 

Ohio  —  Twenty  Dollars.  —  Carr  v, 
Iglehart,  3  Ohio  St.  457. 

Tennessee. — For  decisions  construing 
the  statutes  on  this  question,  see  Fra- 
zier V.  Browninff,  11  Lea  (Tenn.)  353; 
Putnam  v,  Bentley,  8  Baxt.  (Tenn.)  84; 
Malone  v.  Dean,  9  Lea  (Tenn.)  336. 
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English  rule  governing  this  question  is  adopted.* 

I^zoeptioiifl  to  Bnlo. — The  rule,  as  stated,  is  nevertheless  subject 
to  some  well-established  exceptions,  as  where  a  bill  seeks  to  es- 
tablish some  right  of  a  valuable  and  permanent  nature,  or  in  cases 
of  fraud,  or  cases  of  charity.* 
(4^  Defect  0/ Parties,— See  article  Parties. 
(5)  Misjoinder  of  Parties. — See  article  Parties. 
fe)  Multifariousness. — See  article  MULTIFARIOUSNESS. 
(7)  Limitations  and  Laches. — It  has  been  said  that  the  objec- 
tion of  lapse  of  time  could  formerly  be  taken  advantage  of  only 
by  plea  and  not  by  demurrer.*     However  this  may  be,  it  is  now 
well  settled,  that  if  the  lapse  of  the  period  of  limitation  appear 
with  certainty  on  the  bill,  and  there  is  nothing^  stated  to  avoid 
it,  the  objection  may  be  taken  by  demurrer.*     But  to  enable 


ItntfaiKl. — In  England  the  rules  of 
the  court  of  equity  were  not  to  enter- 
tain a  bill  under  the  value  of  ten  pounds 
sterling  or  forty  shillings  per  annum 
hi  land.  Stores  Eq.  PI.,  §  508 ;  Carr 
V.  Iglehart,  3  Ohio  St  457. 

1.  New  Jersey  —  ^jf^y  Dollars. — In 
New  Jersey  the  old  Enelish  rule  fixing 
the  minimum  amount  for  which  a  suit 
may  be  brought  has  never  been  changed 
by  legislation  or  otherwise.  Allen  v. 
Demarest,  41  N.  J.  Eq.  i6a. 

S.  Swedesborough  uhurch  v.  Shivers, 
16  N.  T.  Eq.  453 ;  Moore  v.  Lyttle,  4 
lohns.  Ch.  (N.  Y.)  183 ;  Vredenbcrg  v. 
Johnson,  Hopk.  (N.  Y.)  112;  Barnett 
V,  Woods,  3  Jones  Eq.  (N.  Car.)  198; 
Yantii  v.  Burdett,  3  Mo.  457;  Hamil- 
ton V.  Johnson,  Ver.  &  S.  394 ;  Brace  v. 
Taylor,  2  Atk.  353;  Creagh  v.  Nugent, 
Moichr  356 ;  Anonymous,  Bunby  17. 

S.  Dtnieirs  Chancery  Pr.  (6th  ed.) 
550. 

1  Alabama. — Bercy  v.  Lavretta,  63 
^«-374;  Underbill  v.  Mobile  F.  Dept. 
Ins.  Co.,  67  Ala.  45. 

Arkansas. —  Trapnall  v.  Burton,  34 
Ark.  371;  Sullivan  v.  Hadley,  16  Ark. 

Colorado.-'Fipt  v.  Smith,  5  Colo.  146. 

Georgia. — Caldwell  v.  Montgomery, 
«  Ga.  io6. 

JUinois. — Henry  County  v,  Winne- 
^*So  Swamp  Drainage  Co.,  53  111.  454; 
Ijett  V,  Collins,  103  111.  74;  Harris  v. 
JJUla,  28  111.  44;  Hubbard  v,  U.  S. 
Mortgage  Co.,  14  111.  App.  40;  Bell  v. 
Johnson,  11 1  111.  374;  Bonney  v.  S tough- 
ton,  18  lU.  App.  5&.  ^  * 

lo^a. — Pierson  v.  David,  i  Iowa  33. 
^^eniucky.  —  Waller  v.  Demint,  i 
i>m(Ky.)  03. 

'faint. — Mooers  v.  Kennebec,  etc.. 
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R.  Co.,  58  Me.  379;  Baker  v.  Atkins, 
63  Me.  305;  Lawrence  v.  Rokes,  61 
Me.  38. 

Massachusetts. — Fogg  v.  Price,  145 
Mass.  C13. 

Michigan. — Campau  v.  Chene,  i 
Mich.  400;  McLean  v.  Barton,  Harr. 
(Mich.)  37 J. 

Mississippi. — Archer  v.  Jones,  36 
Miss.  583;  Dickson  v.  Miller,  11  Smed. 
&  M.  (Miss.)  594;   Nevitt  v.  Bacon,  33 

Miss.  313. 

New  yersey. — Bird  v.  Inslee,  33  N, 
J.  Eq.  363 ;  Peer  v.  Cookerow,  13  N.  J. 
Eq.  136;  Partridge  r.  Wells,  30  N.J. 
Eq.  176,  31  N.  J.  Eq.  363;  Morse  v. 
Oliver,  14  N.  J.  Eq.  359. 

New  ror*.— Humbert  v.  Trinity 
Church,  7  Paige  (N.  Y.)  195, 34  Wend. 
(N.  Y.)  587;  Muir  v.  Leake,  etc., 
Orphan  House,  3  Barb.  Ch.  (N.  Y.) 
477 ;  Dias  v,  Bouchaud,  10  Paige  (N. 

Y.)  445- 

Oiio.— Whetstone  v.  Thorp,  9  Wkly. 
L.  J.  (Ohio)  303. 

Pennsylvania.  —  Wilhelm*s  Appeal, 
79  Pa.  St.  130 ;  Brewster  v.  Brewster, 

3  Phila.  (Pa.)  355. 

Tennessee.  —  McClung  v.  Sneed,  3 
Head  (Tenn.)  319;  Wyatt  v.  Luton, 
10  Heisk.  (Tenn.)  461;  Dunlap  v.  Gibbs, 

4  Yerjj.  (Tenn.)  94;  Smith  v,  Hick- 
man, Cooke  (Tenn.)  330. 

Vermont.  —  Sherman  v.  Windsor 
Mfg.  Co.,  57  Vt.  57. 

West  Virginia. — Jackson  v.  Hull, 
31  W.  Va.  601. 

United  5/fl/^J.— Speidel  v.  Henrici, 
I30  U.  S.  377;  Wisner  v.  Ogden,  4 
Wash.  (U.  S.)  631;  Rhode  Island  v. 
Massachusetts,  15  Pet.  (U.  S.)  23^; 
Horsford  v.  Gudger,  35  Fed.  Rep.  388; 
Jones  V.  Slauson,  33  Fed.  Rep.  633; 
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defendant  to  take  advantage  of  the  statute  of  limitations  on 
demurrer,  it  must  distinctly  appear  from  the  bill  itself  that 
complainant  s  remedy  is  barred  by  lapse  of  time.^ 

Wbert  B«liof  Bougkt  ii  BftMd  on  Fraud. — If,  however,  the  relief  sought 
by  the  bill  is  based  on  fraud,  the  bill  will  not  be  demurrable  unless 
it  shows  on  its  face,  not  only  that  suit  was  not  brought  within  the 
statutory  period,  but  also  that  the  statutory  period  has  elapsed 
since  complainant  discovered  the  fraud;^  and  the  reason  of  this  is 
that,  where  the  relief  sought  by  the  bill  is  based  on  fraud,  the  stat- 
ute ordinarily  does  not  begin  to  run  until  the  fraud  is  discovered, 
unless  complainant's  ignorance  thereof  is  the  result  of  his  own 
laches.* 

LMhei. — The  defense  of  laches  is  peculiar  to  courts  of  equity, 
and  is  often  based  upon  the  mere  lapse  of  time  and  the  staleness 
of  the  claim  in  cases  where  no  statute  of  limitations  directly  gov- 
erns the  case ;  the  courts  acting  sometimes  by  analogy  of  the  law  of 
limitations,  and  sometimes  by  their  own  inherent  doctrine  of  dis« 
couraging  antiquated  demands  by  refusing  to  interfere  where  there 
has  been  gross  laches  in  prosecuting  rights.^ 

Notwithstanding  there  are  some  decisions  to  the  contrary,*  the 


Mercantile  Nat.  Bank  v.  Carpenter, 
loi  U.  S.  567. 

BngUtnd. — Deloraine  v.  Browne,  3 
Bro.  C.  C.  633;  Freake  v.  Cranefeldt, 
3  Myl.  &  C.  499;  Saunders  v,  Hord,  i 
th.  Rep.  184 ;  Jenner  v.  Tracey,  cited 
In  3  P.  Wms.  287,  note;  Hovenden  v. 
Annesley,  2  Sch.  &  Lef.  607,  657; 
Foster  v.  Hodgson,  19  Yes.  Jr.  180; 
Hoare  v.  Peck,  6  Sim.  ci ;  Bampton  v. 
Birchall,  5  Beav.  76;  Smith  v.  Fox,  6 
Hare  386;  Rolfe  v,  Gregory,  8  Jur. 
N.  S.  606;  Noyes  v.  Crawley,  10  Ch. 
Div.  31 ;  Dawkins  v.  Lord  Penrhyn,  6 
Ch.  Uiv.  318;  Lynch  v.  Musgrave, 
Hay.  &  J.  821 ;  Fnrgiison  v.  LiringBton, 
9  Ir.  Eq.  Rep.  202;  Fyson  v,  Pole,  3 
Y.  &  Coll.  266,  8  L.  J.  N.  S.  Exch.  Eq. 
17,  3  Jur.  122 ;  Prance  v.  Sympson,  i 
Kay  678,  18  Jur.  929;  Dunne  v,  Doran, 
13  Ir.  Eq.  Rep.  545. 

1.  Muir  V.  Leake,  etc.,  Orphan  House, 


3  Barb.  Ch.  (N.  Y.)  477;  Dias  v. 
Bouchaud,  10  Paige  (N.  Y.)  445;  Ba* 
con  V,  Rives,  106  U.  S.  99;  Dickson  v. 


Miller,  11  Smed.  &  M.  (Miss.)  594; 
Nevitt  V,  Bacon,  32  Miss.  212;  Haz- 
ard V,  Dillon,  34  Fed.  Rep.  485. 

a.  Sheldon  v.  Keokuk  Northern  Line 
Packet  Co.,  8  Fed.  Rep.  769 ;  Jones  v. 
Slauson,  33  Fed.  Rep.  632 ;  Johnson  v. 
Powers,  13  Fed.  Rep.  315. 

**  The  court  will  not,  in  support  of  a 
demurrer  setting  up  the  statute  of 
limitations,  infer  from  the  fact  that  the 
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alleged  fraud  occurred  more  than  six 
years  prior  to  the  commencement  of 
the  suit,  that  the  complainants  discov- 
ered the  facts  constituting  the  frauds 
before  that  period  of  six  years."  Shel- 
don V,  Keokuk  Northern  Line  Packet 
Co.,  8  Fed.  Rep.  777. 

8.  Beech.  Mod.  Eq.,  §  257.  Sec  also 
article  Limitations,  Statutes  of. 

4.  Hinchman  v,  Kelley,  54  Fed.  Rep.^ 
65.    See  article  Laches. 

a.  Payne  v.  Hathaway,  3  Vt  213; 
Drake  v.  Wild,  65  Vt.  611 ;  Kimball  v, 
Ives,  17  Vt.  430;  Rees  v.  Willoughby, 
10  Price  2. 

Hew  Toik — Presumption  of  Payment 
from  Lapse  of  Time, — It  is  the  estab- 
lished doctrine  of  the  courts  of  thia 
state,  both  of  law  and  equity,  that  in 
those  cases  where  the  statute  of  limita- 
tions has  not  created  a  positive  bar,  the 
party  wishing  to  raise  a  presumption  of 
payment  from  lapse  of  time  must  plead 
payment,  or  set  it  up  in  his  answer,  as 
a  uct,  and  rely  upon  the  lapse  of  time 
as  evidence  in  support  of  his  plea  or 
answer.  Livingston  v.  Livingston,  4 
Johns.  Ch.  (N.  Y.)  287;  M'Dowl  r. 
Charles,  6  Johns.  Ch.  (N.  Y.)  132; 
Henderson  v.  Henderson,  3  Den.  (N. 
Y.)31a;  Fellers  v,  Lee,  2  Barb.  (N. 
Y.)  488;  Austin  V.  Tompkins,  3  Sandf. 
(N.  Y.)  24;  Denston  v.  Morris,  2  Edw. 
Ch.  (N.  Y.)  37.  In  M'Dowl  v.  Charles, 
6  Johns.  Ch.  (N.  Y.)  132,  one  of  the 
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great  weight  of  authority  is  that  where  the  bill  shows  such  laches 
upon  the  part  of  the  plaintiff  that  a  court  of  equity  ought  not  to 
give  relief,  the  defendant  need  not  interpose  a  plea  or  answer,  but 
may  demur  upon  the  ground  of  want  of  equity  apparent  on  the 
biU  itself.i 


causes  of  demurrer  was  **  Because 
the  demand  has  become  stale  by  lapse 
of  time,  aud  no  fact  is  stated  to  rebut  the 
presumption  of  payment,*'  In  deliver- 
ing the  opinion,  Chancellor  Kent  said: 
*'  The  lapse  of  time  is  not  a  ground  for 
demurring  to  the  bill.  It  is  short  of 
twenty  years  between  the  time  when 
the  bond  fell  due  and  the  commence- 
ment of  the  suit  And  even  if  it  went 
beyond  that  time,  the  delay  may  be  ac- 
counted for,  and  the  presumption  of 
payment  repelled.  *  *  *  The  defendant 
may  set  up  the  lapse  of  time  in  his 
answer,  and  the  plaintiff  will  have  an 
opportunity  to  repel  any  inference  to 
be  deduced  from  the  age  of  the  demand ; 
and  that  opportunity  she  would  be  de- 
prived of  if  the  demurrer  were  to  be 
sustained." 

1.  Illinois,  —  Furlong  v,  Riley,  103 
111.  62a. 

Massachusetts. —  Williams  r.  .Hart, 
116  Mass.  qi3;  Plymouth  v,  Russell 
Mills,  7  Allen  (Nlass.)  438;  Snow  v. 
Boston  Blank  Book  Mfg.  Co.,  153  Mass. 

456. 

Michigan,  —  Campau  v,  Chene,  i 
Mich.  400;  Baent  v,  Kennicutt,  57 
Mich.  36B. 

New  Jersey, — Le  Gendre  v.  Byrnes, 
44  N.  J.  Eq.  372;  Hoxsey  v.  Midland 
K-  Co.,  33  N.  J.  Eq.  119;  Dringer  v, 
Jewett,  43  N.  J.  Eq.  701 ;  Olden  v. 
Hubbard,  34  N.  J.  Eq.  85. 

Ohio, — Williams  v.  First  Presby- 
terian Soc.,  I  Ohio  St  478. 

United  States, — Maxwell  v,  Ken- 
nedy, 8  How.  (U.  S.)  310;  Landsdale 
V.  Smith,  106  U.  S.  391 ;  Horsford  v, 
Gudger,  35  Fed.  Rep.  388;  Speidel  v, 
Henrici,  120  U.  S.  388;  tones  v, 
Slauson,  33  Fed.  Rep.  632;  Hinchman 


V.  Kelly,   54  Fed.  Rep.  63;  Bryan  v. 

Kales,  134  U.  "       -    -    -      *  ~ 

Co.  V.  Terre  Haute,  etc.,  R.  Co.,  33 


S.  126;  St.  Louis,  etc.,  R. 


Fed.  Rep.  440 ;  Fellows  v.  Hy man,  33 
Fed.  Rep.  313 ;  Brown  v,  Buena  Vista 
County,  95  U.  S.  157 ;  Mercantile  Nat. 
Bank  v.  Carpenter,  loi  U.  S.  568; 
Wollensak  v.  Reiher,  115  U.  S.  96; 
Naddo  V.  Bardon,  51  Fed.  Rep.  493; 
Thompson  v.  Phoenix  Ins.  Co.,  25  Fed. 
Rep.  296;  McCabe  V.  Mathews,  40  Fed. 


Rep.  338;  Davidson  v.  Phoenix  Ins. 
Co.,  4Sawy.  (U.  S.)  594;  Van  Vleet 
V,  Sledge,  45  Fed.  Rep.  743. 

England. — Metropolitan  Nat.  Bank 
V.  St.  Louis  Dispatch  Co.,  149  U.  S. 
436;  Rolfe  V.  Gregory,  31  L.  J.  Ch. 
710 ;  Dossee  v.  Mookerjee,  7  Moo.  Ind. 
App.  4;  Hardy  v.  Reeves, 4  Ves.  Jr.  479. 

niustrations — Issue  of  Patent, —  A 
bill  in  equity  which  sets  forth  the  issue 
of  a  patent,  and  a  reissue  with  expanded 
claims  after  a  lapse  of  two  or  more 
years,  and  states  no  sufficient  explana- 
tion of  the  cause  of  the  delay,  presents 
a  question  of  laches  which  may  be 
availed  of  as  a  defense,  upon  general 
demurrer  for  want  of  equity.  Wollen- 
sak V.  Reiher,  115  U.  S.  96. 

Reformation  of  Policy. — A  demurrer 
to  a  bill  for  the  reformation  of  a  policy 
of  insurance  will  be  sustained  when  it 
appears  that,  by  reason  of  the  lapse  of 
time,  no  action  can  be  maintained 
thereon  for  any  cause,  when  reformed. 
A  court  will  only  decree  the  reforma- 
tion of  an  instrument  as  a  means 
of  enabling  a  party  thereto  to  assert 
or  maintain  some  right  thereunder. 
Thompson  v.  Phoenix  Ins.  Co.,  25  Fed. 
Rep.  296. 

Presumption  of  Payment, — If  the 
lapse  of  time  is  sufficient  to  raise  a  pre- 
sumption of  payment  of  a  judgment 
(Bird  V.  Inslee,  23  N.  J.  Eq.  363),  or  of 
a  mortgage  (Olden  v,  Hubbard,  34  N. 
J.  Eq.  85),  a  demurrer  will  lie.  But  see 
cases  cited  in  preceding  note,  showing 
New  Torh  practice. 

Waiver  or  Withdrawal  of  Demurrer.— 
A  waiver  or  a  withdrawal  of  a  demurrer 
which  assigns  laches  as  one  ground 
thereof  is  no  waiver  of  the  defense  of 
laches,  but  it  merely  amounts  to  saying 
that  the  defendant  will  present  his  de- 
fense of  laches  upon  all  the  facts  of  the 
case,  instead  of  presenting  it  simply 
upon  the  facts  set  forth  to  the  bill. 
Snow  V.  Boston  Blank  Book  Mfg.  Co., 
1 53^ Mass.  456.  But  see  Stevens  v.  Mar- 
tin, 85  Tenn.  278. 

To  Whose  Benefit  Demurrer  for  Laches 
Inures. — While  the  defense  of  stale- 
ness  may  be  made  by  demurrer  when 
the  facts  out  of  which  it  springs  appear 
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Demurrer  for  Delay  Short  of  Statutory  Period. — Whether  a  demurrer,  in- 
sisting upon  a  lapse  of  time  short  of  the  statutory  period,  can  be 
sustained,  may  well  admit  of  doubt.^  In  any  event,  it  cannot  be 
sustained  **  unless  the  bill  upon  its  face,  without  reverting  to  in- 
ferences, makes  a  clear  case  of  unreasonable  delay  upon  the  part 
of  the  complainant."* 

(8)  Statute  of  Frauds — (See  also  article  Frauds,  Statute 
OF.)— If  an  agreement,  which  must  be  in  writing  in  order  to 
comply  with  the  statute  of  frauds,  appears  from  the  face  of  the 
bill  to  be  a  parol  agreement  only,  and  no  sufficient  grounds  are 
alleged  to  take  it  out  of  the  statute,  the  defendant  may,  by  de- 
murrer,  object  to  any  relief  founded  thereon.*     The  demurrer  ad- 


on  the  face  of  the  bill,  it  inures  only  to 
the  benefit  of  the  party  setting  it  up, 
and  hence  it  is.  error  to  dismiss  the  bill 
as  to  parties  who  have  made  no  defense. 
Solomon  v,  Solomon,  8i  Ala.  505. 

1.  In  Beekman  v.  Hudson  River 
West  Shore  R.  Co.,  35  Fed.  Rep.  3,  it 
was  held  that  **  if  delay  for  any  less 
period  than  that  prescribed  by  the 
statute  is  sought  to  be  availed  of  in  bar 
of  complainant's  right  to  recover,  the 
fact  of  such  delay  is  a  mixed  question 
of  law  and  fact,  which  should  not  be 
passed  upon  on  demurrer." 

2.  Jones  v,  Slauson,  33  Fed.  Rep. 
633;  Sheldon  v.  Keokuk  Northern  Line 
Packet  Co.,  8  Fed.  Rep.  773. 

8.  Alabama. — Beadle  v.  Seat,  102  Ala. 
533 ;  Harper  v.  Campbell,  loa  Ala.  343; 
Clanton  v,  Scruges,95  Ala.  379;  Man- 
ning V.  Pippen,  86  Ala.  357 ;  L^wis  v. 
Teal,  83  Ala.  288. 

Arkansas, — Moore  v.  Maxwell,  18 
Ark.  469. 

Georgia, — Logan  v.  Bond,  13  Ga.  192. 

Massachusetts, — Campbell  v.  Brown, 
129  Mass.  23;  Walker  v,  Locke,  5  Cush. 
(Mass.)  90;  Slack  V.  Black,  109  Mass. 
496;  Ahrend  v.  Odiome,  118  Mass.  261 ; 
Somerby  v.  Buntin,  118  Mass.  279; 
Clifford  V.  Heald,  141  Mass.  323. 

Michigan. — Eveland  v.  Stephenson, 
45  Mich.  394. 

New  Jersey. — Van  Dyne  v,  Vrec- 
land,  II  N.  J.  Eq.  370. 

New  York, — Cozine  v.  Graham,  3 
Paige  (N.  Y.)  177 ;  Champlin  v.  Parish, 
II  Paige  (N.  Y.)  405. 

Pennsylvania. — Squires  v.  Ridge - 
way,  I  Leg.  Gaz.  Rep.  (Pa.)  510. 

Rhode  Island, — Cranston  v.  Smith, 
6  R.  \.  231. 

Tennessee, — State  v.  Butler,  11  Lea 
(Tenn.)  428;  Macey  v,  Childress,  2 
Tenn.  Ch.  442. 


Vermont, — Meach  v.  Stone,  i  D. 
Chip.  (Vt.)  182. 

United  States. — Young  v,  Wheeler, 
34  Fed.  Rep.  98 ;  Randall  v.  Howard, 
2  Black  (U.S.)  585. 

England.— Field  v.  Hutchinson,  i 
Beav.  599,  3  Jur.  792;  Bark  worth  v. 
Young,  4  Drew,  i,  3  Jur.  N.  S.  34,  27 
L.  J.  Ch.  153 ;  Davies  v.  Otty,  10  Jur. 
N.  S.  506,  13  W.  R.  678,  33  Beav.  540. 

Ck>ntraot  Not  to  be  Performed  within  a 
Tear. — If  a  bill  to  enforce  thq  perform- 
ance of  a  contract  not  to  be  performed 
within  a  year  shows  that  such  contract 
is  oral,  a  demurrer  will  lie.  Somerby  v. 
Buntin,  118  Mass.  379. 

Oontraot  for  Bale  of  Land.— H  a  bill  to 
enforce  specific  performance  of  a  con- 
tract for  the  sale  of  land  shows  that  the 
contract  was  oral,  a  demurrer  will  lie. 
Clifford  V.  Heald,  141  Mass.  322 ; 
Underbill  v,  Allen,  18  Ark.  466. 

Tmsti  In  Realty. — A  bill  in  equity  to 
enforce  a  trust,  not  arising  by  implica- 
tion of  law,  respecting  an  interest  in 
land,  cannot  be  maintained,  unless  such 
trust  is  evidenced  by  an  agreement  in 
writing ;  and  if  i^  appears  on  the  face 
of  the  bill  that  the  trust  rests  in  parol, 
the  defense  of  the  statute  of  frauds 
may  be  taken  advantage  of  on  de- 
murrer. Beadle  v.  Seat,  102  Ala.  532 ; 
Campbell  v.  Brown,  129  Mass.  23; 
Walker  v,  Locke,  5  Cush.  (Mass.)  90; 
Slack  V.  Black,  109  Mass.  496;  Ahrend 
V,  Odiome,  118  Mass.  361;  Randall  v, 
Howard,  2  Black  (U.  S.)  585. 

Kngland — Change  of  Rule.— In  Eng- 
land a  defense  founded  on  the  statute 
of  frauds  cannot  now  be  raised  by  de- 
murrer. If  the  statute  is  relied  on  it 
must  be  pleaded.  Catling  v.  King,  5 
Ch.  Div.  660 ;  Towle  v,  Topham,  37  L, 
T.  N.  S.  308;  Morgan  v.  Worthington^ 
38  L.  T.  443;  Dawkins  x\  Penrhyn,  L^ 
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fflits  the  parol  agreement,  and  insists  that  it  is  not  such  a  parol 
agreement  as  will  avoid  the  operation  of  the  statute.* 

If,  however,  it  is  stated  generally  that  a  contract  or  agreement 
was  made,  the  court  will  intend  that  it  was  in  writing  until  the 
contrary  appears,  and  the  defendant  must  plead  the  fact  that  it 
was  not  in  writing,  or  insist  upon  that  defense  in  his  answer  * 

(9)  Another  Suit  Pending, — If  it  appears  upon  the  face  of  the 
bill  that  there  is  another  suit  pending  for  the  same  subject-matter, 
the  objection  may  be  raised  by  demurrer ;  but  to  render  the  bill 
demurrable  it  must  appear  therefrom  that  the  plaintiff  may  obtain 
the  same  relief  as  he  might  obtain  under  the  bill  demurred  to.* 

b.  Form.  —  Usually,  unless  otherwise  provided  by  statute,* 
defects  in  the  form  of  a  bill  must  be  taken  advantage  of  by 
demurrer.^ 

Onifldon  to  State  PlaintUT's  Basidenoo. — If  there  is  an  omission  in  the 
bill  to  state  the  plaintiff  *s  place  of  residence,  the  defendant  may 
demur  upon  tliat  ground.® 


R.4  App.  Cas.  51,  48  L.  J.jCh.  304; 

I  Dyne  v,  Vrec" 
Eq.  370. 


Futcher  v.  Futcher,  50  L.  /.  Ch.  735. 
1.  Van  Dyne  v.  Vreeland,  11   N.  J. 


2.  Cozine  v,  Graham,  2  Paige  (N.  Y.) 
177;  Champlin  v.  Parish,  11  Paige  (N. 
Y.)'405;  Macej  v.  Childress,  2  Tenn. 
Ch.  442 ;  Manning  v.  Pippen,  86  Ala. 
357;  Harper  v.  Campbell,  I03  Ala.  342; 
Phillips  V.  Adams,  70  Ala.  373 ;  Crans- 
ton V,  Smith,  6  R.  I.  231.  See  also 
article  Frauds,  Statute  of. 

Under  the  Georgia  statutes  the  rule 
seems  to  be  otherwise,  and  if  a  writing 
be  the  gist  and  foundation  of  the  suit  it 
should  be  specially  declared  on.  Logan 
V.  Bond,  13  Ga.  192. 

%.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  561 ; 
Law  V,  Rigby,  4  Bro.  C.  C.  60.  See 
article  Another  Suit  Pending,  vol. 

i»  P-  773- 

B«i  Jndieata. — Where  it  appears  on 
the  face  of  the  bill  that  there  has  been 
a  decree  in  a  former  suit  between  the 
same  parties,  the  defendant  may  demur. 
Devoue  v.  Fanning,  4  Johns.  Ch. 
(N.  Y.)  199.  Contra^  Ferguson  v. 
Miller,  5  Ohio  459;  White  v.  U.  S. 
Bank,  6  Ohio  528. 

Proceedlngi  In  United  Staites  Ck>iirt  Mot 
Qrouid. — A  demurrer  to  a  bill  for  the 
appointment  of  a  receiver,  etc.,  recit- 
ing as  grounds  that  proceedings  by 
certiorari  relating  to  the  same  subject- 
matter  are  pending  in  the  United 
States  Circuit  Court,  will  not  be  sus- 
tained. Frisbee  v.  Timanus,  la  Fla. 
300. 

i  Btttatory  Bxeepttom —  Tennessee. 


— The  rule  is  otherwise  in  Tennessee, 
where  demurrers  for  matters  of  form 
are  abolished  by  statute.  Fitzgerald  v, 
Cummings,  i  Lea  (Tenn.)  338. 

5.  York  v.  Stapleton,  a  Atk.  136; 
Pelham  v.  Edelmeyer,  15  Fed.  Rep. 
363;  Story's  Eq.  PI.,  §528;  Dan.  Ch. 
Pr.  (5th  Am.  ed.)  563 ;  Lord  Red.  30. 

It  is  too  late  to  object  after  answer, 
York  V.  Stapleton,  3  Atk.  136;  and 
the  objection  cannot  be  taken  on  ap- 
peal when  not  raised  below,  Gordon 
V.  Clarke,  10  Fla.  179;  McCoy  v, 
Boley,  21  Fla.  803. 

Foimal  Allegations. — Omission  in  a 
creditor's  bill,  of  averments  required  by 
standing  rules  of  the  court  (denying 
collusion,  etc.),  is  ground  of  demurrer 
for  defect  of  form.  McElwain  v,  Wil- 
lis, 3  Paige  (N.  Y.)  505;  Van  Cleef  v. 
Sickels,  3  Edw.  Ch.  (N.  Y.)  392. 

Omission  of  Defendant's  Name  from 
YTKjfot  for  Prooess. — Where  a  bill  in 
chancery  does  not  contain,  in  the  prayer 
for  process,  the  names  of  defendants 
against  whom  process  of  subpoena  is 
prayed,  it  is  demurrable.  Keen  v.  Jor- 
dan, 13  Fla.  337 ;  McCoy  v.  Boley,  3i 
Fla.  803;  Thompson  v.  Maxwell,  16 
Fla.  779;  Boon  v.  Pierpont,  38  N.  J. 
Eq.  7. 

6.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  562; 
Ketchum  v.  Drigge,  6  McLean  (U.  S.) 
13 ;  Winnipissiogee  Lake  Co.  v.  Wors- 
ter,  39  N.  H.  433;  Winnipiseogee 
Lake  Co.  v.  Young,  40  N.  H.  430. 
But  see  Howe  v,  Harvey,  8  Paige  (N. 
Y.)  73. 

ninstration.— Where  a  bill  states  that 
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fUlQrt  to  State  Faoti  PofitiTely. — And  he  may  demur  also  where  facts 
essential  to  plaintiff  s  case  and  within  plaintiff's  knowledge  are  not 
stated  positively.  * 

Vnoertalntj. — Or  where  the  bill  is  deficient  in  certainty,*  since 
**  it  is  the  duty  of  the  complainant  to  set  out  his  case  in  plain, 
positive  and  perspicuous  language,  so  that  his  meaning  may  not 
be  mistaken."  • 

Want  of  Ofltar  to  Bo  Equity. — A  demurrer  will  lie  where  the  plaintiff 
does  not,  by  his  bill,  offer  to  do  equity  if  the  rules  of  the 
court  require  him  to  do  so.* 

WaiTor  of  Penaltiei  or  ForMture. — A  demurrer  will  also  lie  where  com- 
plainant does  not  offer  to  waive  penalties  or  forfeiture  where  he 
is  in  a  situation  to  make  such  waiver.* 

Want  of  ttgnatore. — It  is  also  a  ground  of  demurrer,  that  the  bill 
has  not  been  signed  by  counsel.* 


plaintiff  is  a  private  corporation,  a  de- 
murrer will  lie  if  it  is  not  described  in 
substance  as  a  corporation  established 
by  law  in  some  state  and  transacting 
its  business  at  some  place,  yet  the  de- 
fect is  amendable.  Winnipiseogee 
Lake  Co.  v.  Young,  40  N.  H.  430. 

Fallvro  to  BtaU  Oooupatton.— The 
omission  to  state  in  a  bill  the  complain- 
ant's occupation  is  no  ground  of  de- 
murrer. Gove  V,  Pettis,  4  Sandf.  Ch. 
(N.  Y.)  403. 

Othor  Methods  of  Taklnf  AdTantago  of 
Defeot. — Such  a  defect  may  be  taken 
advantage  of  not  only  by  demurrer,  but 
also  by  plea  in  the  nature  of  a  plea  in 
abatement  Winnipiseogee  Lake  Co. 
V.  Young,  40  N.  H.  420;  Winnipis- 
siogee  L&e  Co.  v,  Worster,  39  N.  H. 

433- 

1.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  563; 
Smith  v.  Kay,  7  H.  L.  Cas.  750.  See 
also  article  Dbpinitbnbss  and  Cer- 
tainty IN  Pleadings. 

Statement  on  Information  and  BOUof, 
when  Not  Demnrrable. — A  bill  seeking 
to  fasten  a  constructive  trust  upon  the 
grantee  in  an  absolute  deed,  on  the 
groundof  want  of  mental  capacity  in  the 
grantor,  and  that  the  grantee  was  in- 
duced to  execute  the  deed  by  fraudu- 
lent representations  of  her  husband,  is 
not  demurrable  because  the  allegations 
as  to  the  fraudulent  representations 
were  made  upon  information  and  be- 
lief. Leavenworth  v.  Pepper,  33  Fed. 
Rep.  718. 

2.  Perkins  v.  Sanders,  56  Miss.  733; 
Green  v.  Ingram,  16  Ga.  164;  Brooks 
V.  Turner,  63  Ga.  164;  Brady  v.  Stand- 
ard Loan  Assoc,  14  W.  N.  C.  (Pa.) 
419;  Taylor  v.  Holmes,  14  Fed.  Rep. 


498;  Goldsmith  v.  Gilliland,  33  Fed. 
Rep.  865 ;  Rice  v,  Merrimack  Hosiery 
Co.,  56  N.  H.  137;  Brokaw  v.  Brokaw, 
41  N.  J.  Eiq.  315;  Ryves  v.  Ryves,  3  Ves. 
if3 ;  Torrent  v.  Rodgers,  39  Mich.  85. 
See  also  article  Dbpinitbnbss  and 
Certainty  in  Pleadings. 

8.  Perkins  v.  Sanders,  56  Miss.  733. 

A  bill  to  set  aside  a  decree,  which 
alleges  that  the  decree  was  obtained 
either  by  mistake,  or  by  deception,  or 
by  collusion,  etc.,  is  demurrable  as  be- 
ine  too  indefinite.  Brooks  v.  0*Hara, 
8  Fed.  Rep.  539, 2  McCrary  (  U.S. )  644. 

Statement  of  Provliioiii  of  Contract. — 
A  bill  is  not  demurrable  for  uncertainty 
because  it  states  only  in  general  terms 
the  provisions  of  a  deed  referred  to  in 
and  made  a  part  of  the  bill.  Hunger- 
ford  V,  Cushing,  8  Wis.  333. 

4.  Mason  v,  Gardiner,  4  Bro.  C.  C. 
436;  U.  S.  V.  Pratt  Coal,  etc.,  Co., 
18  Fed.  Rep.  708;  Hudnit  v.  Nash,  16 
N.  J.  Eq.  550;  Miller  v.  Ford,  i  N.  J. 
Eq.  364;  Vanderveer  v.  Holcomb,  17 
N.  J.  Eq.  87;  Eslava  v,  Elmore,  50  Ala. 
587;  Rogers  v.  Torbut,  58  Ala.  525; 
American  Freehold  Land  Mortg.  Co. 
V,  Sewell,  93  Ala.  163 ;  Fulton  Bank  v. 
Beach,  i  Paige  (N.  Y.)  429;  Mohawk, 
etc.,  R.  Co.  V.  Clute,  4.  Paige  (N.  Y.) 
384;  Thomson  v.  Ebbets,  Hopk.  (N.Y.) 
273.  Contra f  Nash  v.  Smith,  6  Conn. 
431 .  See  also  article  Bills  in  Equity, 
vol.  3,  p.  367. 

5.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  562; 
Gove  V.  Pettis,  4  Sandf.  Ch.  (N.Y.)  403. 

6.  Kirklev  v.  Burton,  5  Madd.  378; 
Dwight  V.  tlumphreys,  3  McLean  (U. 
S.)  104.  Contra  t  Gove  v.  Pettis,  4 
Sandf.  Ch.  (N.  Y.)  403.  See  also  arti- 
cle Bills  in  Equity,  vol.  3,  p.  371. 
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Want  «f  Yorlilfiation. — And  a  demurrer  will  lie  for  want  of  verifica- 
tion of  the  bill,  if  verification  is  required  by  rules  of  court* 

VL  Bekusbsbs  to  Disoovebt. — The  purpose  of  demurrers  to 
discovery  is  to  show  reasons,  apparent  on  the  bill  itself,  why 
defendant  should  not  be  compelled  to  answer  the  allegations 
or  charges  therein  contained.* 

The  usual  grounds  of  demurrers  to  discovery  are :  that  the  dis- 
covery sought  may  subject  defendant  to  some  penalty  or  forfei- 
ture ;  that  in  conscience  the  defendant's  right  is  equal  to  plaintifif  *s ; 
that  it  would  be  in  violation  of  professional  confidence ;  that  it 
is  not  material  to  relief  sought  by  the  bill ;  that  it  appertains  to 
defendant's  title  and  not  to  plaintiff's;  that  it  may  be  prejudicial 
to  the  rights  of  a  third  party  who  has  an  interest  in  the  discovery ; 
that  it  might  be  injurious  to  public  interest.* 

Demurrers  to  discovery  are  seldom  used  now,  as  the  objection 
is  usually  taken  by  answer,  but  when  it  is  so  taken  the  same  gen- 
eral rules  apply.*  For  a  full  treatment  of  this  subject  the  pleader 
is  referred  to  the  article  Discovery. 

Vn.  Objections  Not  Pbopeb  fob  Dsmubbeb. — It  is  not  a  ground 
of  demurrer  to  a  bill,  that  it  has  not  been  served,^  or  that  there 
has  been  irregularity  in  filing  it  without  leave  of  court,*  or  that  it 
is  illegible.''  The  proper  remedy  in  such  cases  is  by  motion  to 
strike  from  the  files.® 

So  an  objection  to  a  bill  that  it  contains  surplusage,®  or  irrele- 
vant matter,*®  or  scandalous  or  impertinent  matter,**  is  not  ground 

L  Gove  V.  Pettis,  4  Sandf.  Ch.  (N.  aUo  providing  that  with  the  subpcena 

Y.)  403;  Lansing  v.  Pine,  4  Paige  (N.  there  shall  be  issued  a  ticket  to  the  de- 

Y.)  639;  Mount  Holly,  etc.,  Turnpike  fendant  describing  the  lands  with  pre- 

Co.  V.  Ferree,  17  N.  J.  Eq.  117;  Find-  cision,  stating  the  object  of  the  suit; 

\mj  V.  Hinde,  i  Pet  (U.  S.)  341.     See  and  that  if  the  defendant  claims  any 

also  article  Verification.  ti^e   ^r  interest  to    or  incumbrances 

Wliere  Part  Only  of  BUI  Requires  Vari-  upon  the  lands  he  is  required  to  answer 

fleatton. — If  a  bill  require  an  affidavit  the  bill,  and  not  otherwise ;  it  is  not  a 

as  to  some  parts  and  not  to  others,  a  ground  of  demurrer  to  the  bill,  that  no 

demurrer  to  the  whole  bill  for  want  of  ticket   was  issued  with  the  subpoena, 

affidavit  is  bad.    Laight  v,  Morgan,  2  Ludington  v,  Elizabeth, 33  N.  J.Eq.  159. 

CauCas.  (N.  Y.)  344.  6.  Orvis  v.  Cole,    14  111.   App.  383. 

Olil)ectlon  on.  Taken  at  Hearing. — It  has  See  also  article  Bills  in  EqyiTY,  vol. 

been  held  that  the  objection  that  a  bill  3?  p>  371. 

is  not  verified  may  also  be  taken  ad-  7.  Downer  v,  Staines,    4   Wis.  373, 

vantage    of    at    the    hearing.     Mount  5  Wis.  159. 

Holly,  etcM  Turnpike  Co.  v.  Ferree,  17  8.  Orvis  v.  Cole,  14  111.   App.  283 ; 

N.  J.'Eq.  117.  Downer  v,  Staines,  4  Wis.  373,  5  Wis. 

a.  Langdeirs»Eq.  PI.  (2d  ed.)  108.  159. 

S.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  563 ;  ».  Stirrat  v.  Excelsior  Mfg.  Co.,  44 

Story's  Eq.  PI.,  §  547 ;  Hare  on  Dis-  Fed.  Rep.  143 ;    Pacific  R.  Co.  of  Mis- 

covery4.  souri  t;.  Missouri  Pac.  R.  Co.,  iii   U. 

1  Dan.  Ch.  Pr.  (5th  Am.  ed.)  562,  S.  522.     See  also  article  Surplusage. 

708.  io.  Pacific  R.Co.  of  Missouri  v,  Mis- 

5.  Livingston  t;.  Marshall,  82  Ga.  281.  souri  Pac.  R.  Co.,  iii  U.  S.  522.      See 

Action  to  Qniet  Title — ^Fallnre  to  Issne  also  Moore  v.  Harper,  27  W.  Va.  362. 

ncktt  with  SubiMBna.— In  an  action  to  11.  Dan.  Ch.  Pr.  (2d  Am.  ed.)  401 ; 

quiet  title  to  land  under  a  statute  pro-  Foster's  Fed.  Pr.,  §  68;    Pacific  R.  Co. 

viding   for   this  kind  of    action,    and  of  Missouri  v.  Missouri  Pac.  R.  Co., 
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for  demurrer.  An  objection  to  these  defects  can  only  be  raised  by 
way  of  exceptions  to  the  bill.^ 

Vm.   FUKCTIOHS  OF  OEHEBAL  AND  SPECIAL  BEXUEBESS — (See  also 

XV.  Frame  of  Demurrer)—!.  Defects  Beached  by  General  De- 
murrer.— A  demurrer  is  general  when  no  particular  cause  is  alleged, 
other  than  that  the  "  bill  is  without  equity,"  and  such  a  demurrer 
will  be  sufficient  to  reach  defects  of  substance,  although  it  is  usual 
to  state  special  causes.^ 

Ordinarily,  only  defects  of  substance  are  reached  by  general  de- 
murrer, and  no  objections  for  want  of  form  can  properly  be  raised 
thereby.  * 


III  U.  S.  523.  See  also  article  Scandal 

AND   ImPERTINBNCB. 

1.  Stirrat  v.  Excelsior  Mfg.  Co.,  44 
Fed.  Rep.  142 ;  Pacific  R.  Co.  of  Mis- 
souri V,  Missouri  Pac.  R.  Co.,  iii  U.  S. 
533. 

a.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  586; 
Nash  V,  Smith,  6  Conn.  423.  See 
McCaleb  v.  Crichfield,5  HeUk.  (Tenn.) 
390. 

A  general  demurrer  for  want  of 
equity  only  raises  the  question  whether 
there  is  any  equity  whatever  in  the  bill. 
Cochrane  v,  Adams,  50  Mich.  16. 

Failure  to  Stale  Oaose  of  Action. — A 
demurrer  that  a  bill  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
is  unknown  to  chancery  practice,  and 
is  at  most  nothing  more  than  the  gen- 
eral demurrer  for  want  of  equity.  Nich- 
olas V.  Murray,  c  Sawy.  (U.  S.)  330. 

8.  Florida. — NicCoy  v.  Boley,  3i  Fla. 
803. 

Georgia. — Reese  v.  Reese,  89  Ga. 
645;  Printup  V.  Rome  Land  Co.,  90 
Ga.  180;  Tames  v,  Atlanta  St.  R.  Co., 
90  Ga.  ^5;  Hughes  v,  Hughes,  73 
Ga.  173. 

lowa,^  Hoskins  v.  Hattenback,  14 
Iowa  314. 

Massachusetts. — Billings  v.  Mann, 
156  Mass.  303. 

Mississippi. — Feam  v.  Shirley,  31 
Miss.  301. 

New  Jersey, — Marsh  v.  Marsh,  16 
N.  T.  Eq.  391;  Miller  v,  Jamison,  24  N. 
T.  Eq.  41;  Boon  v.  Pierpont,  28  N.  J. 
Eq.  7;  Wilson  v.  Hill,  46  N.  j.  Eq.  367. 

New  Tork. — Beach  v.  Beach,  11 
Paige  (N.  Y.)  161. 

Vermont.—Stt^9xt  v.  Flint,  57  Vt. 
316. 

United  States. — Puetz  v.  Bransford, 
31  Fed.  Rep.  458;  Nicholas  v.  Murray, 
5  Sawy.  (U.  S.)  330;  Taylor  v.  Holmes, 
14  Fed.  Rep.  498. 

Ukinecessary  and  Impertlnont  Allega- 


tlona. — Upon  a  general  demurrer  to  the 
whole  bill,  the  defendant  cannot  raise 
the  objection  that  some  of  the  allega- 
tions and  charges  in  the  bill  are  un- 
necessary and  impertinent.  Beach  v. 
Beach,  11  Paige  (N.  Y.)  161. 

The  Omission  of  Defsndants'  Names 
from  the  Prayer  fbr  Answer  cannot  be 
taken  advantage  of  by  general  de- 
murrer. Boon  V.  Pierpont,  38  N.  J. 
Eq.7. 

Bzceptlons — Want  of  Offer  to  Do 
Equity. — If  a  bill  contains  no  offer  to 
do  equity  when  this  is  requisite,  this 
defect  may  be  taken  advanti^e  of  on 
general  demurrer  for  want  of  equity. 
Perry  v,  Carr,  41  N.  H.  371;  Godboit 
V.  Watts,  2  Anstr.  543 ;  Inman  v.  Wear- 
ing, 3  De  G.  &  S.  739.  As,  for  in- 
stance, where  a  bill  to  redeem  from  a 
sale  on  execution  upon  a  right  of  re- 
demption contains  no  averment  of 
readiness  to  pay  or  an  offer  to  pay,  it 
may  be  reached  by  general  demurrer. 
Perry  v.  Carr,  41  N.  H.  371. 

Want  of  Affidavit,  —  Mr.  Daniels 
states  that  some  bills  may  be  demurred 
to  on  the  ground  that  they  are  not  ac- 
companied by  an  affidavit,  and  that  the 
demurrer  may  be  either  general  or 
special,  and  that  the  objection  is  in  fact 
an  objection  to  the  equity,  because  the 
cases  in  which  an  affidavit  is  required 
are  those  in  which  the  court  has  no 
jurisdiction  unless  upon  the  supposition 
that  the  fact  stated  in  the  affidavit  is 
true ;  and  the  court  reqffires  the  annexa- 
tion of  the  affidavit  to  the  bill  in  order 
to  verify  that  fact.  Dan.  Ch.  Pr.  (6th 
Am.  ed.)  587. 

Want  of  Bnfllclent  PoiltlTeneBt. — It  is 
said  that  the  objection  for  want  of  suf- 
ficient positiveness  in  plaintiff's  state- 
ments of  facts  within  his  own  knowl- 
edge may  be  taken  by  general  de- 
murrer. Dan.  Ch.  Pr.  (6tti  Am.  ed.) 
588. 
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2.  Statutory  Provisions  Belating  to  General  Demurrer. — In  some 
jurisdictions,  general  demurrers  are,  in  effect,  abolished  by  statutory 
provisions,  which  require  all  demurrers  to  state  specifically  the 
particular  ground  of  demurrer.  Under  these  statutes,  a  demurrer 
assigning  want  of  equity  as  the  ground  thereof,  without  stating  in 
what  the  want  of  equity  consists,  is  insufficient.* 

3.  Defects  Eeached  by  Special  Demurrer. — Special  demurrers  spe- 
cifically point  out  the  particular  imperfections  of  a  bill,  and  are 
made  use  of  where  the  objection  is  only  to  the  form  thereof.* 

IX.  C0H8TXUCTIOH  07  Bnx  OH  Demubbeb. — On  demurrer  to  a  bill, 
the  allegations  thereof  must  be  construed  most  strongly  against 
the  pleader,  as  the  presumption  is,  that  the  plaintiff  has  stated 
his  case  in  the  most  favorable  way  for  himself,  and  that  material 
facts  not  averred  do  not  exist.* 


1.  Alabama, — Chambers  v.  Wright, 
53  Ala.  444;  Humphreys  t^.  Burleson,  72 
Ala.  i;  McGuire  v.  Van  Pelt,  55  Ala. 
344;  Erwin  v.  Reese,  54  Ala.  589;  Hart 
V,  Clark,  54  Ala.  490;  Lesslie  v.  Rich- 
ardson, 60  Ala.  563 ;  Alabama  Ware- 
house Co.  V.  Jones,  63  Ala.  550;  Tubb 
V.  Fort,  58  Ala.  277 ;  Beebe  v,  Morris, 
56  Ala.  525. 

Tennessee, —  Chesney  v.  Rodgers,  i 
Heisk.  (Tenn.)  239;  McCaleb  v,  Crich- 
field,  5  Heisk.  (fenn.)  288;  Kirkman  v. 
Snodgrass,  3  Head  (Tenn.)  370.  See 
also  Finlej  v,  McCormick,  6  Heisk. 
(Ten.)  392. 

A  demurrer  must  set  forth  specific- 
tllj  the  causes  or  grounds  of  demurrer 
(Code,  (  374S),  and  the  court  cannot 
consider  any  other  ground  unless  spe- 
cifically assigned.  Planters',  etc.,  Mut. 
Ins.  Co.  V,  Selma  Say.  Bank,  63 
Ala.  585;  Alabama  Warehouse  Co.  v, 
Jones,  62  Ala.  550. 

lew  J«n«7.  —  Under  New  Jersey 
Chancery  Rule  225,  providing  that 
**  every  demurrer,  whether  general  or 
special,  shall  state  the  particular 
grounds  of  the  demurrer,"  a  simple 
statement  of  want  of  equity,  in  the 
usual  language  of  a  general  demurrer, 
will  constitute  a  sufficient  specification 
of  the  ffround  of  the  demurrer  in  cases 
where  Uie  court  finds,  on  looking  at  the 
complainant's  bill,  that  his  right  to  re- 
lief is  doubtful  or  uncertain;  but  where 
the  defect  is  obscure  or  latent  to  such 
tn  extent  that  the  court,  on  inspecting 
the  complainant's  bill,  cannot  readily 
discern  it,  there  the  demurrant  will  be 
required  to  make  a  more  explicit  state- 
ment of  the  ground  on  which  his  de- 
murrer is  founded.  Essex  Paper  Co.  v, 
Greacen,45N.J.  Eq.  504. 


a.  Cooper's  Eq.  PI.  118.  See  also 
Han  Ion  v.  Primrose,  56  Fed.  Rep.  600, 
and  cases  cited  supra^  under  i .  Defects 
Reached  by  General  Demurrer. 

8.  Birmingham  Warehouse,  etc.,  Co. 
V.  Elyton  Land  Co.,  93  Ala.  552;  Lewis 
V.  Mohr,o7  Ala.  366;  Tones  r.  Latham, 
70  Ala.  164;  Bercy  f.  Lavretta,63  Ala. 
374;  Reel  V.  Overall,  39  Ala.  142;  Law- 
rence V.  Traner,  136  111.  474;  Colum- 
bine r.  Chichester,  2  Phil.  28;  Smith  v. 
Small,  14  Sim.  119.  See  also  Atty.-Gen. 
V.  Norwich,  2  Myl.  &  C.  424;  Foss  v. 
Har  bottle,  2  Hare  502;  Pad  wick  v. 
Stanley,  9  Hare  627.  And  see  gen- 
erally, article  Construction  of 
Pleadings,  vol.  4,  p.  741. 

**  The  court  cannot  in  aid  of  the  bill 
presume  the  existence  of  material  facts 
that  are  not  averred."  Lucas  v.  Oliver^ 
34  Ala.  626;  Cockrell  v,  Gurley,  26 
Ala.  405. 

Inoonalatent  Statements. — Where  the 
bill  contains  inconsistent  statements 
the  defendant  is  entitled  upon  demur- 
rer to  adopt  that  which  is  most  against 
the  plaintiff.  Vernon  v.  Vernon,  2 
Myl.  &  C.  145. 

AmblgaoiiB  Statements  are  to  be  con- 
strued against  the  pleader,  but,  never- 
theless, defendant  cannot  go  so  far  as 
to  draw  any  inferences  of  facts  which 
he  pleases,  not  inconsistent  with  the 
averments  in  the  bill.  Simpson  v. 
Fogo,  6  Jur.  N.  S   949,  29  L.  J.  Ch.  657. 

Statute  of  LlmltatlonB. — An  averment 
of  a  bill  in  chancery,  that  the  complain- 
ant's mother  was  **an  infant  under  the 
age  of  twenty-one  years  "  on  a  specified 
day  which  was  twelve  years  before  the 
filing  of  the  bill,  being  construed  most 
strongly  against  the  pleader,  is  not 
equivalent  to  an  averment  that  she  was 
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X.  Who  KAY  Dekvb. — The  objection  of  misjoinder  of  parties  as 
defendants  in  a  bill  is  a  mere  personal  privilege,  and  consequently 
those  only  can  demur  for  that  cause  who  are  improperly  joined.* 
It  is  only  where  the  complainant  has  some  ground  of  relief  against 
defendants,  where  his  claims  for  relief  against  them  respectively 
are  improperly  joined  in  one  suit  so  as  to  make  the  bill  multifari- 
ous, that  each  defendant  has  a  right  to  demur  upon  the  ground 
that  the  other  defendant  is  improperly  joined  with  him  in  the 
suit* 

XL  Jonri  DsinJBBEBB. — If  several  defendants  join  in  a  demurrer, 
the  demurrer  may  be  good  as  to  one  and  bad  as  to  another,  and 
be  sustained  as  to  one  and  overruled  as  to  another.*  It  has  been 
held,  however,  that  this  rule  is  applicable  only  where  the  defend- 
ants demur  specially.* 

xn.  Dekubbeb  Obe  Tehus  —  (See  also  XIII.  2.  Demurrer 
WHEN  Overruled  by  Plea  or  A'nswer.)— Where  the  causes 
of  demurrer  are  assigned  orally,  the  demurrer  is  said  to  be  are 
tenus.'^  Where  a  demurrer  to  the  whole  bill  is  put  in  for  causes 
assigned  on  the  record,  if  those  are  overruled  the  defendant  will 
be  allowed  to  assign  other  causes  of  demurrer  ore  tenus  at  the 
argument.* 


an  infant  at  a  later  date,  and  being 
thus  construed  the  bill  shows  on  its 
face  that  the  asserted  claim  is  barred  bj 
the  statute  of  limitations  of  ten  years. 
Bercy  v.  Layretta,  63  Ala.  374. 

Inoapaot^  to  Kake  Contraot. — Where, 
on  the  face  of  a  bill  to  enforce  a  con- 
tract, it  appears  to  be  doubtful  whether 
at  the  time  it  was  made  the  parties 
were  capable  of  contracting  with  each 
other,  the  court  will  intend  that  it  was 
made  at  a  time  when  the  parties  were 
not  capable  of  contracting  with  each 
other.     Reel  v.  Overall,  39  Ala.  138. 

Bzoeption  to  KrUib— Tennessee. — In 
Tennessee  the  presumption  is  in  favor 
of  the  bill,  and  in  case  of  doubt  such 
construction  will  be  given  as  will  sup- 
port the  bill  on  demurrer.  French  v, 
Dickey,  3  Tenn.  Ch.  303;  Wells  v,  Col- 
lins, II  Lea  (Tenn.)  213;  Anderson  v, 
MuUenix,  5  Lea  (Tenn.)  289;  Thomp- 
son V.  Paul,  8  Humph.  (Tenn.)  114; 
Kerr  v.  Kerr,  3  Lea  (Tenn.)  224;  Lin- 
coln i;.  Purcell,  2  Head  (Tenn.)  154; 
Hobbs  V.  Memphis,  etc.,  R.  Co.,  9 
Heisk.  (Tenn.)  873. 

1.  See  article  Parties. 

2.  See  articles  Multifariousness 
and  Parties. 

niUBtration. — If  a  party  holding  a 
^uasi  trusteeship,  by  reason  of  holding 
an  instrument  as  an  escrow,  does  not 
demur  for  being  made  a  party  to  a  bill 


for  specific  performance  of  the  instru- 
ment, it  is  not  for  the  party  against 
whom  the  specific  performance  is 
sought  to  demur.  Davis  v.  Henry,  4 
W.  Va.  571. 

8.  London  v.  Levy,  8  Ves.  Jr.  404 ; 
Wooden  v.  Morris,  3  N.  J.  Eq.  65; 
Young  V.  Paul,  10  N.  J.  Eq.  401; 
Barstow  v.  Smith,  Walk.  (Mich.)  394; 
Sweet  V,  Converse,  88  Mich,  i ;  Dzia- 
lynski  V.Jacksonville  Bank,  23  Fla.  346; 
Lancaster  v,  Roberts,  144  III.  213; 
Crane  v,  Deming,  7  Conn.  387. 

Joint  and  Several  I>«miirr«r. — A  joint 
and  several  demurrer  by  husband  and 
wife,  to  a  bill  in  chancery  for  a  fore- 
closure of  a  mortgage,  on  the  ground 
that  it  seeks  a  personal  decree  against 
the  latter  for  any  balance  of  indebted- 
ness which  may  remain  due  after  the 
sale  of  the  mortgaged  premises,  should 
be  overruled  as  to  the  former  and  sus- 
tained as  to  the  latter.  Dzialynski  v. 
Jacksonville  Bank,  23  Fla.  3^7. 

4.  Sweet  v.  Converse,  88  Mich.  i. 
See  also  Barstow  v.  Smith,'  Walk. 
(Mich.)  394;  Wooden  v,  Morris,  3  N. 
J.  Eq.  65. 

5.  I  Danieirs  Ch.  Pr.  (6th  ed.)  589. 

6.  Stillwell  V.  M'Neely,  2  N.  J.  Eq. 
30^;  fiarrett  v.  Doughty,  25  N.  T.  Eq. 
38b;  Garlick  v.  Strong, 3  Paige  (N.  Y.) 
440;  McDermott  V.  Blois,  R.  M.  Charlt. 
(Ga.)  281 ;   Wake  v.  .Parker,  2   Keen 
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Sach  a  demurrer  must  be  coextensive  with  the  demurrer  upon 
the  record,  or,  in  other  words,  for  some  cause  which  covers  the 
whole  extent  of  the  demurrer.^ 

A  demurrer  ore  tenus  must  be  to  that  to  which  the  defendant 
has  demurred  on  the  record.  If  the  cause  of  the  demurrer  on 
record  is  not  good,  he  may,  at  the  bar,  assign  other  causes,  but  he 
cannot  demur  ore  tenus  on  a  ground  which  he  has  not  made  the 
subject  of  demurrer.* 

Such  a  demurrer  can  only  be  allowed  for  a  new  cause.  It  can- 
not be  allowed  on  a  point  which  has  already  been  overruled.* 

On  a  demurrer  to  a  bill  for  want  of  equity,  the  defendant  can, 
ifre  ienus^  assign  as  error  any  defect  in  substance.^ 

OmIb. — ^A  party  availing  himself  of  the  right  to  demur  ore  tenus 
must  pay  the  costs  of  the  demurrer  of  record,^  and  it  has  been 
held  that,  on  sustaining  a  demurrer  ore  tenus,  defendant  will  not 
generally  be  entitled  to  costs.* 

Xm  BSMUBBEB  IK  COHJXnfOTIOH  WITH  OTHER  DEFEHSEB—I.   Sev- 

vral  Defonses  Permiaaible. — In  the  absence  of  statutes  or  rules  of 


w;  Pitts  V.  Short  i?  Ves.  Jr.  215; 
Hastings  v,  Belden,  55  Vt.  273;  Burk  v, 
Mnskegon  Mach.,  etc.,  Co.,  98  Mich. 
6x4. 

Bom  Vol  Lto  to  Port  of  BlU.— It  has 
been  held  that  a  demurrer  are  tenus 
cannot  be  made  to  a  part,  but  only  to 
the  whole  of  the  biU.  Shepherd  v, 
Llord,  2  Y.  &  }.  490,  but  see  Crouch  v. 
Hickin,  i  Keen  385. 

1.  Barrett  v,  Doi^htj,  25  N.  J.  Eq. 
380;  StiUwel!  V,  M'Neelv,  2  N.  J.  Eq. 
305;  Clark V.  Davis,  x  Harr.  (Mich.) 
327;  Burk  V,  Muskegon  Mach.,  etc., 
Co.,  9tB  Mich.  614;  Equitable  L.  Assur. 
Soc  V.  Patterson,  x  Fed.  Rep.  126; 
Garlick  tf.  Strong,  3  Paige  (N.  Y.)  440; 
Wtfce  V.  Parker,  2  Keen  59;  Pitts  v. 
Short,  17  Ves'.  Jr.  215;  Hastings  v. 
Belden,  55  Vt,  273.  Contra,  Wright 
V,  Dame,  i  Met  (Mass.)  237. 

1  Pitts  V,  Short,  17  Ves.  Jr.  2x5; 
Attjr.-Gen.  v.  Brown,  i  Swanst.  288. 
See  also  Hook  v.  Dormaa,  i  Sim.  ft 
S.32a 

IBwtomtloii. — If  a  demurrer  goes  to 
the  whole  bill,  a  demurrer  ore  tenms  to 
the  pn^r  lor  relief  is  bad.  Equitable 
L.  Assur.  Soc.  v.  Patterson,  i  Fed.  Rep. 
126.  Contra,  Wright  v.  Dame,  i  Met, 
(Mass.)  237. 

8.  Bowman  v.  Ljgon,  i  Anstr.  4. 

1  Hastings  v,  Belden,  55  Vt.  273; 
Barrett  v.  Doughty,  25  N.  J.  Eq.  380; 
Stillwell  V.  M*Neely,  2  N.  J.  Eq.  305; 
Pratt  V.  Keith,  10  Jur.  N.  S.  305. 

Hidmalomeoo  or  lOofoliider  may  be 
tssigned  as  a  cause  of  demurrer  ore 


tenus  at  the  argument,  tliough  a  general 
demurrer  for  want  of  equity  be  over- 
ruled. Barrett  v.  Doughty,  25  N.  J^ 
Eq.38a 

When  want  of  equity  and  a  mis- 
joinder of  one  party  are  alleged,  a  mis- 
joinder of  other  parties  may  be  assigned 
orally.      Hastings   v,  Belden,  55    Vt. 

27S- 

Want  of  Jiirisdiofeion. — On  a  general 
demurrer  for  want  of  equity,  the  defend- 
ant may  demur  ore  tenus  for  want  of 
jurisdiction  of  parties  on  subject-matter. 
Barber  v.  Barber,  5  Jur.  N.  S.  X197. 

XnoapaeltF  to  Sue.— On  a  general  de- 
murrer for  want  of  equity,  defendants 
may,  if  they  cannot  sustain  the  demur- 
rer on  the  record,  demur  ore  tenus  on 
the  ground  that  the  suit  is  brought  by 
a  married  woman  in  her  own  name, 
whereas  it  should  be  brought  by  the 
next  friend.  Garlick  v.  Strong,  3 
Paige  (N.  Y.)  440. 

5.  Atty.-Gen.  v.  Brown,  i  Swanst. 
288 ;  Robinson  v.  Smith,  3  Paige  (N. 
Y.)  222;  Garlick  v.  Strong,  3  Paige 
(N.  Y.)  440. 

6.  Taylor  v.  Holmes,  14  Fed.  Rep. 
SOI. 

Defset  of  PartlM. — If  an  objection  as 
to  parties  be  made  ore  tenus  at  the 
hearing,  the  plaintiff  will  be  allowed 
to  amend  widi  costs,  Newton  v.  Eg- 
mont,  4  Sim.  574 ;  Taylor  v.  Holmes, 
14  Fed.  Rep.  499;  unless  permission  is 
asked  to  amend  the  bill  more  exten- 
sively than  by  merelj'  adding  parties,. 
Newton  v,  Egmont,  4  Sim.  574. 
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court  providing  otherwise,  defendant  may  demur,  plead,  answer, 
or  disclaim  as  to  different  parts  of  the  bill ;  but  each  mode  of 
defense  must  be  applied  to  a  distinct  part  of  the  bill,  and,  as 
applied,  each  must  be  consistent  with  the  other,  so  that  one  does 
not  overrule  the  other.* 

]>emiirrer  to  Put,  Plea,  or  Aniwer  to  Bemainder. — If  a  demurrer  goes 
only  to  a  part  of  the  bill,  it  is  necessary  to  put  in  a  plea  or 
answer  to  the  other  part  * 

2.  Demnrrer  when  Overruled  by  Plea  or  Answer. — A  demurrer  to 
a  bill  or  any  part  thereof  is  overruled  by  a  plea  either  to  the 
whole  bill  or  to  the  same  part  thereof.*  So,  also,  a  demurrer  to 
the  whole  bill  or  to  a  part  of  it  is  overruled  by  an  answer  to  the 
bill  or  to  the  same  part  of  it  ;^  and  defendant  cannot,  after  he 


1.  See  Answers  in  EqjJixY  Plead- 
ing, vol.  I,  p.  889;  Leacraft  v.  Demp- 
rey,  4  Paige  (N.  Y.)  124;  Summers  v, 
MuTTAj,  2  Edw.  Ch.  (N.  Y.)  305; 
Bruen  v.  Bruen,  4  Edw.  Ch.  (N.  Y.) 
640 ;  Veghte  v.  Raritan  Water  Power 
Co.,  19  N.  J.  Eq.  1^5 ;  Droste  v.  Hall 
(N.J.  1894),  29Atl.  Rep.  437;  Saun- 
ders V,  Gregory,  3  HeUk.  (Tenn.)  567; 
Bull  V,  Bell,  4  Wis.  54;  Livingston  v. 
Story,  9  Pet.  (U.  S.)  632;  Pierpont  v. 
Fowle,  2  Woodb.  &  M.  (U.  S.)  33; 
Basejr  V,  Gallagher,  so  Wall.  (U.  S.) 
670;  Jones  V.  StraflTord,  3  P.  Wms.  81. 

A  demurrer  to  a  part  of  a  bill  fol- 
lowed by  an  answer  as  to  the  rest  is  not 
deemed  overruled  or  withdrawn.  Pier- 
pont V.  Fowle,  2  Woodb.  &  M.  (U. 
S.)  33. 

Demnrrw  to  DtoooTcrj  and  Anaimr  to 
Seltof. — Upon  a  bill  for  discovery  and 
relief,  defendant  may  answer  and  make 
the  discovery  sought  by  the  bill  and 
may  demur  as  to  .the  relief  only. 
Brownell  v.  Curtis,  10  Paige  (N.  Y.) 
310;  Livingston  v.  Harris,  3  Paiee  (N. 
Y.)  538;  Hodgkin  v,  Longden,  8  Vcs. 
Jr.  3;  Roberdeau  v.  Rous,  i  Atk.  544. 

a.  Rowe  v.  Tonkin,  iijur.  N.  S.849; 
Beav.  115;    Powell   v.  Arderne,    i 

ern.  416;  Laight  v.  Morgan,  i  Johns. 
Cas.  (N.  Y.)  439;  I  Dan.  Ch.  Pr. 
(6th  ed.)  583. 

If  defendant  demurs  because  the  bill 
contains  several  distinct  charges  against 
several  defendants,  he  must,  by  answer, 
deny  combination  if  it  is  charged  in  the 
bill.     Powell  V,  Arderne,  i  Vern.  416. 

Statutory  Oliaiige  of  Rule. — 15  &  16 
Victoria,  c.  86,  authorized  a  defendant 
to  demur  to  part  of  a  bill  without  an- 
swering the  rest.  Hitchen  v.  Birks,  L. 
R.  10  Eq.  471;  Burton  v,  Robertson,  6 
Jur.  N.  S.  1014. 


¥, 


8.  nea  Orerrolea  Damiinmr.— Chase's 
Case,  I  Bland.  (Md.)  306;  Souzer  v. 
De  Meyer,  2  Paige  (N.  Y.)  574;  Clark 
V.  Phelps,  6  Johns.  Ch.  (N.  Y.)  314; 
Laight  V.  Morgan,  i  Johns.  Cas. 
(N.  Y.)  429;  Wolf  V.  Evnn,  5  Kulp 
(Pa.)  5;  Barbey's  Appeal,  119  Pa.  St. 
413;  Brooke  v.  Phillips,  6  Phila.  (Pa.) 
393;  Cooke  V,  Richards,  11  Heisk. 
(Tenn.)  711;  U.  S.  v,  American  Bell 
Telephone  Co.,  30  Fed.  Rep.  523; 
Crescent  City  Live- Stock,  etc.,  Co. 
V,  Butchers*  Union  Live- Stock,  etc., 
Co.,  13  Fed.  Rep.  335 ;  Potter  v.  Layer, 
I  Eq.  Abr.  43 ;  Dormer  v.  Fortescue,  2 
Atk.  283;  Lowndes  v,  Gamett,  etc., 
Gold  Min.  Co.,  8  Jur.  N.  S.694;  Baines 
V.  M'Gee,  i  Smed.  &  M.  (Miss.)  3o8. 

The  demurrer  of  one  defendant  is 
not  overruled  by  the  plea  of  a  code- 
fendant.    Dakin  v.  Union  Pac.  R.  Co., 

5  Fed.  Rep.  665. 

4.  Aniwer  Oyarmlea  Ikmamt^Ala- 
bama. — Ray  v,  Womble,  56  Ala.  33. 

Connecticut. — Hoadley  v.  Smith,  36 
Conn.  371. 

Georgia. — McDermott  v.  Blois,  R. 
M.  Charlt.  (Ga.)  281. 

Mississippi. —GrvLj  v.  Re^n,  23 
Miss.  304;  Fall  V.  Haiter,  40  Miss.  606; 
Baines  v.  M'Gee,  i  Smed.  &  M. 
(Miss.)  208;  Bond  v.  Jones,  8  Smed. 

6  M.  (Miss.)  368. 

New  yersey. — Droste  v.  Hall  (N. 
J.  1894),  29  Atl.  Rep.  457. 

Netv  Tork, — Leacraft  v.  Demprey, 
4  Paige  (N.  Y.)  124;  Summers  v. 
Murray,  2  Edw.  Ch.  (N.  Y.)  205; 
Bruen  v.  Bruen,  4  Edw.  Ch.  (N.  Y.) 
640;  Jarvis  v.  Palmer,  11  Paige  (N. 
Y.)  650;  Spofford  V.  Manning,  6  Paige 
(N.  Y.)383. 

Ohio. — Kisor  v.  Stancifer,  Wright 
(Ohio)  323. 
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has  answered  the  original  bill,  if  the  plaintiff  amends,  put  in  a 
general  demurrer  to  the  whole  bill,  because  the  answer  will  over- 
rule the  demurrer.* 

Statutory  Change  of  Bnlo. — In  some  jurisdictions,  the  foregoing  rule 
has  been  either  modified  or  entirely  abrogated  by  statutes  or  rules 
of  court.* 

3.  Incorporating  Demurrers  in  Answers. — It  has  been  held  per- 


Pennsylvania.  —  Barbey's  Appeal, 
119  Pa.  St.  413;  Thomas  v,  Boswell, 
37  Leg.  Int.  (Pa.)  147. 

South   Carolina, — Miller  v.   Furse, 

I  Bailey  Eq.  (S.  Car.)  187. 

Tennessee. — Saunders  v,  GregOTy,  3 
Heisk.  (Tenn. )  567 ;  Cooke  v,  Richards, 

II  Heisk.  (Tenn.)  711. 

England. — Done  v.  Peacock,  3  Atk. 

726;   Corbett  v.   Hawkins,   i   Y.  &  J. 

431;  Archer  v.   Little,  i   Bli.  N.   S. 

272;    Roberts   v.   Clayton,    3    Anstr. 

715;  Salkeld  v.  Phillips,  2  Y.  &  Coll. 

580;  Skey  V.  Garlike,  i  De  G.  &  Sm. 

396;  Crampton  v,  Meath,  i  San.  &Sc. 

297;    Slade  V.  Slade,  11   L.  J.  N.  S. 

Ch.  143,6  Jnr.  31.  See  also  Fitzmaurice 

V.  Sadlier,  12  Ir.  Eq.  Rep.  136. 
Where  a  bill,  the  gravamen  of  which 

is  fraud,   is  demurred  to,  an  answer 

filed  denying  the  fraud  overrules  the 

demurrer.     Fall  v.    Hafter,  40  Miss. 

606. 
Answer  OovntDg  Part  of  Dlaoorery  De- 

mmred  to. — If  a  defendant  demurs  to 
part  of  the  bill  for  discovery  and  re- 
lief, and  answers  as  to  the  residue,  the 
answer,  if  it  covers  any  portion  of  the 
discovery  to  which  the  demurrer  re- 
lates, overrules  the  demurrer.  Spofford 
V.  Manning,  6  Paige  (N.  Y.)  383; 
Jams  1'.  Palmer,  11  Paige  (N.  Y.)  650. 
1.  Atkinson  v.  Hanway,  i  Cox  360; 
Ellice  V.  Goodson,  3  Myl.  &  C.  653; 
Booth  V.  Stamper,  10  Ga.  1 14. 

3.  United  States.  — In  the  United 
States  courts,  equity  rules  have  been 
passed  which  to  some  extent  modify 
the  rules  stated  in  the  text. 

Equity  Rule  32  permits  a  demurrer 
to  a  part  of  a  bill,  a  plea  to  a  part,  and 
an  answer  as  to  the  residue. 

Rule  36  provides  that  no  demurrer 
or  plea  shall  be  held  bad  and  over- 
niled  upon  argument  only  because 
such  demurrer  or  plea  shall  not  cover 
so  much  of  the  bill  as  it  might  by 
law  have  extended  to. 

Rule  37  provides  that  no  demurrer 
or  plea  shall  be  held  bad  and  over- 
ruled upon  argument  only  because  the 
Mswer  of  the  defendant  may  extend 


to  some  part  of  the  same  matter  which 
may  be  covered  by  such  demurrer  or 
plea.  Construing  Rules  32  and  37, 
Blatchford,  Chief  Justice,  in  Hayes  v. 
Dayton,  8  Fed.  Rep.  702,  held  that  a 
demurrer  to  the  whole  bill  was  not 
overruled  by  an  answer  to  the  whole 
bill.  But  in  a  later  decision  (Adams  v. 
Howard,  9  Fed.  Rep.  347),  the  learned 
judge,  without  noticing  his  former 
decision,  held  that  a  demurrer  to  the 
whole  bill  is  overruled  by  putting  in 
an  answer  to  the  whole  bill.  To  the 
same  effect  is  Fuller  v.  Knapp,  2a  Fed. 
Rep.  100;  and  it  has  also  been  held  (U. 
S.  V.  American  Bell  Telephone  Co., 
30  Fed.  Rep.  523 ;  Crescent  City  Live- 
stock, etc.,  Co.  V,  Butchers*  Union 
Live-Stock,  etc.,  Co.,  12  Fed.  Rep. 
225)  that  a  defendant  cannot  be  allowed 
to  file  a  demurrer  to  the  whole  bill, 
and  at  the  same  time  several  pleas. 
And  in  Crescent  City  Live-Stock,  etc., 
Co.  V.  Butchers'  Union  Live-Stock, 
etc.,  Co.,  12  Fed.  Rep.  225,  the  court, 
on  considering  the  equity  rules  men- 
tioned, says :  "We  do  not  understand 
that  there  is  any  rule  that  allows  a 
defendant  to  demur  to  the  whole  bill, 
plead  to  the  whole  bill,  and  answer 
to  the  whole  bill,  at  the  same 
time." 

yirglnla. — It  has  been  held  in  Vir- 
ginia that,  under  the  statutes  of  that 
state,  a  defendant  in  chancery  may 
answer  and  demur  at  the  same  time  to 
the  same  matter  in  the  bill.  Bassett 
V,  Cunningham,  7  Leigh  (Va.) 
402. 

West  Vlrgliiia. — The  same  ruling  has 
been  made  in  West  Virginia.  Rosset 
V.  Greer,  3  W.  Va.  i. 

Oeorgla. — In  Georgia  a  defendant 
may  either  demur,  plead,  or  answer  to 
a  cause  in  equity,  or  he  may  file  two 
or  all  of  these  clefenses  at  once  with- 
out waiving  either.  Code  of  1892,  § 
4191.  See  also  Leonard  v.  Stocks,  12 
Ga.  546. 

Maine. — By  the  "rules  in  chancery 
cases"  in  this  state,  defendants  may 
severally    demur  and  answer  to  the 
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missible  in  some  cases  to  incorporate  demurrers  in  answers,^  and 
in  some  jurisdictions  there  is  express  statutory  authority  for  this 
practice 


& 


XIV.  Dbmubbsb  Too  Eztevsitb,  Bad  —  1.  The  General  Enle 
Stated. — It  is  an  elementary  principle  of  equity  pleading  that  a 
demurrer  which  is  too  broad,  and  which  embraces  that  which  is 
good  in  pleading  as  well  as  that  which  is  bad,  being  bad  in  part  is 
bad  in  toto  and  cannot  be  sustained.^ 


merits  of  the  biU  at  the  same  time. 
In  such  cases,  the  complainant  need 
not  reply  until  the  demurrer  is  dis- 
posed of.     Smith  V.  Kelley,  56  Me.  64. 

lUsMOhVMtlt. — If  the  defendant  in 
a  suit  in  equity  files  a  demurrer  to  the 
bill  and  also  an  answer,  the  court 
may,  under  Rule  33  in  chancery,  aUow 
the  answer  to  be  withdrawn,  and  may 
hear  the  case  on  the  bill  and  demurrer. 
Fogg  V.  Price,  145  Mass.  513. 

1.  McLane  v,  Johnson,  59  Vt.  337; 
Holt  V.  Daniels,  61  Vt.  89;  Murphy 
V.  Lincoln,  63  Vt.  378;  Wade  v, 
Pulsifer,  54  Vt.  45 ;  Meux  v.  Anthony, 
XI  Ark.  411;  Lovette  v.  Longmire, 
14  Ark.  339;  Sullivan  v.  Hadley,  16 
Ark.  150;  Manning  v,  Merritt,  Clarke 
Ch.  (N.  Y.)  98;  Zabel  v.  Harshman, 
68  Mich.  370. 

Incorporating  a  demurrer  into  an 
answer  is  often  done,  and  no  violation 
of  the  rule  is  occasioned  if  the  demur- 
rer is  left  for  consideration  as  if  it 
stood  alone.  In  the  old  precedents, 
instances  may  be  found  of  demurrers 
and  pleas  incorporated  into  answers, 
but  in  each  case  the  answer  was  pro- 
visional, the  plea  ending  with  a  de- 
mand for  judgment,  and  then  pro- 
ceeding, '*and  if  this  defendant  shall, 
by  order  of  this  honorable  court,  be 
compelled  to  make  any  other  answer 
to  the  said  bill,  etc.,  then  and  not 
otherwise  the  defendant  saving,  etc., 
answereth  and  saith,"  going  through 
the  answer  as  if  no  plea  had  been  put 
in.  The  more  modern  practice,  how- 
ever, and  the  one  sanctioned  by  Mit- 
ford  and  other  standard  writers,  is  to 
file  each  pleading  by  itself.  But  in 
all  cases  the  demurrer  should  be 
brought  to  a  hearing  before  the  cause 
is  tried  on  its  merits.  Holt  v.  Dan- 
iels, 61  Vt.  94. 

In  chancery  there  is  a  practice  allow- 
able and  for  many  purposes  quite  con- 
venient, which  is,  to  raise  and  reserve 
the  question  of  law  in  the  answer, 
thereby  making  the  answer  a  response 
to  the  facts  of  the  case  whilst  it  ques- 


tions the  sufficiency  of  the  facts  to 
afford  equitable  redress.  This  practice 
is  more  allowable  when  it  is  remem- 
bered that,  where  there  is  cause  of  de- 
murrer, which  may  not  go  to  the 
whole  equity  of  the  bill,  it  becomes 
necessary  to  answer  and  demur  to  the 
bill  at  the  same  time,  thereby  involv- 
ing a  question  not  infrequently  diffi- 
cult in  practice  to  determine,  the  pre- 
cise point  at  which  the  answer  and 
demurrer  meet,  so  as  to  occupy  dis- 
tinct ground,  and  at  the  same  time 
form  a  response  to  the  whole  bill.  Meux 
V.  Anthony,  11  Ark.  433. 

8.  See  Kyle  v,  Riley,  11  Heisk. 
(Tenn.)  330;  Harding  v.  Egin,  3 
Tenn.  Ch.  43;  Spofford  v.  Smith,  59 
N.  H.  366;  Ray  v.  Womble,  56  Ala. 
33;  Craft  V.  RusseU,  67  Ala.  9;  Wel- 
born  V.  Tiller,  10  Ala.  310;  Crawford 
v.  Childress,  i  Ala.  483.  For  time  of 
hearing  demurrers  so  filed,  see  imfra^ 
XVII.  Settiur  Down  Demurrer  for 
A  rgument  ana  Hearing. 

8.  Alabama, — George  t?.  Central  R., 
etc.,  Co.,  loi  Ala.  607. 

Florida. — Thompson  v.  Maxwell,  16 
Fla.  773;  El  Modello  Cigar  Mfg.  Co. 
V.  Gato,  35  Fla.  886. 

Georgia. — Hazlehurst  v.  Savannah, 
etc.,  R.  Co.,  43  Ga.  13 ;  Lowe  v.  Burke, 
79  Ga.  i66;  Reese  v.  Reese,  89  Ga. 
645 ;  Griggs  V.  Thompson,  i  Ga.  Dec. 
146;  Hollsclaw  V.  Johnson,  3  Ga.  Dec. 
146. 

Illinois. — Gooch  v.  Green,  io3  111. 

507. 

Indiana. — Fancher  v.  Ingraham,  6 
Blackf.  (Ind.)  139. 

Kentucky, — Graves  v.  Downey,  %  T. 
B.  Mon.  (Ky.)356. 

Maine. — Burns  v.  Hobbs,  39  Me. 
373;  Weston  V.  Blake,  61  Me.  453; 
Cunningham  v.  Gushee,  73  Me.  417. 

Massachusetts. — Robinson  v.  Gi^ld, 
13  Met.  (Mass.)  333;  Pope  v.  Leonard, 
115  Mass.  386. 

Michigan. — Williams  v.  Hubbard, 
Walk.  (Mich.)  38. 

Mississippi. — Morton    v.    Grenada 
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If  a  demurrer  goes  to  the  whole  bill,  a  part  of  which  is  good,  or 
if  it  goes  to  a  part  of  the  bill  and  the  demurrer  is  not  good  to  the 

Trust,  etc.,  Co.  v,  Rhode  Island  Hos- 
pital Trust  Co.,  36  Fed.  Rep.  863; 
Stephens  v.  Overstolz,  43  Fed.  Rep. 
465;  Stewart  t'.  Masterson,  131  U.  S. 
151 ;  Failey  v,  Talbee,  55  Fed.  Rep.  892. 
England, —  Wynne  v,  Jackson, 
M'Clel.  &  Y.  35;  Phipps  v.  Steward, 
I  Atk.  286;  Tom  V.  Deane,  8  Ir.  Eq. 
Rep.  39;  Vaillant  v.  Dodemead,2  Atk. 
524;  Waterford  *v.  Knight,  9  Bli.  N. 
S.  307,  3  CI.  &  F.  270;  Knight  v. 
Moselj,  Ambl.  176;  Baker  v.  Pritch- 
ard,  2  Atk.  389;  Huggins  zk  York- 
Buildings  Co.,  2  Atk.  44,  Barn.  83; 
Suffolk  V.  Green,   i   Atk.  451 ;   Atty.- 


Academies,  8  Smed.  &  M.  (Miss.) 
773;  Canton  Cotton  Warehouse  Co. 
V.  Potts,  68  Miss.  637;  Graves  v.  Hull, 
27  Miss.  419;  Anding  v.  Davis,  38 
Miss.  574. 

Missouri. —  Ulrici  v,  Papin,  11 
Mo.  42. 

Xcw  Hampshire. — Craft  v.  Thomp- 
son, ^i  N.  H.  536;  Currier  t/.  Concord 
R.  Corp.,  48  N.  H.  321;  Bay  State 
Iron  Co.  r.  Goodall,  39  N.  H.  236. 

Newyersey. — Outwater  %\  Berry,  6 
N.  J.  Eq.  63';  Reading  v.  Stover,  32 
N.  J.  Eq.  327 ;  Vanderveer  v.  Stryker, 
8N.  J.  Eq.  175;  Metier  v.  Metier,  18 
N.  J.  Eq.  270;   Banta  v.  Moore,  15  N. 


i.  Eq.  98;    Davison  v.   Perrine,  22  N. 
.  Eq.  87;  Black  v.  Black,  27  N.  J.  Eq. 
666;   Fairchild   v.  Hunt,  14  N.   J.  Eq. 

367- 

Ne-w  Torh. — Stuyvesant  v.  New 
York,  II  Paige  (N.  Y.)  430;  Frost  v. 
Beekman,  i  Johns.  Ch.  (N.  Y.)  302; 
Kuypers  v.  Reformed  Dutch  Church, 
6 Paige  (N.  Y.)  570;  Methodist  Epis- 
copal Church  V.  Jaques,  i  Johns.  Ch. 
(N.  Y.)  74;  Whitlock  v.  Duffield,  3 
Edw.  Ch.  (N.  Y.)  366;  Jewett  v.  Pal- 
mer, 7  Johns.  Ch.  (N.  Y.)  65;  Whit- 
beck  V.  Edgar,  2  Barb.  Ch.  (N.  Y.) 
106;  Higinbotham  v.  Burnet,  5  Johns. 
Ch.  (N.  Y.)  185;  Laight  v.  Morgan,  i 
Johns.  Cas.  (N.  Y.)  429;  Varick  v. 
Briggs,  6  Paige  (N.  Y.)  329. 

North  Carolina. — Earp  v.  Earp,  i 
Jones  Eq.  (N.  Car.)  239;  Fairly  v.  Priest, 

3  Jones  Eq.  (N.  Car.)  21;  Barnawfell 
V.  Threadgill,  5  Ired.  Eq.  (N.  Car.) 
86;  Sikes  v,  Truitt,  4  Jones  Eq.  (N. 
Car.)  364;  Thompson  v.  Newlin,  3 
Ired.  Eq.  (N.  Car.)  338. 

Ohio. — Carter  v.  Longworth,  4  Ohio 

384. 

Pennsylvania. — Corkin  v.  Blake,  4 
Phila.  (Pa.)  10;  Thomas  v.  Boswell, 
37  Leg.  Int.  (Pa.)  147. 

Tennessee. — Fay  v.  Jones,  i  Head 
(Tenn.)  442;  Phoenix  Ins.  Co.  v.  Day, 

4  Lea  (Tenn.)  247;  Hunter  v.  Camp- 
bell County,  7  Coldw.  (Tenn.)  58; 
Riddle r.  Motley,  i  Lea  (Tenn.)  468; 
Russel  V.  Lanier,  4  Hayw.  (Tenn. )  289. 

Kerffi<?»/.— Shed  v.  Garfield,  5  Vt.  39. 

United  States. — Perry  v.  Littlefield, 
17  Blatchf.  (U.S.)  272 ;  U.  S.  v.  South- 
ern Pac.  R.  Co.,  40  Fed .  Rep.  61 1 ;  Mer- 
riam  V.  HoUoway  Pub.  Co.,  43  Fed. 
Rep.  450;  Northern  Pac.  R.  Co.  v.  Rob- 
erts, 42  Fed.   Rep.  734;    Mercantile 


Gen.  V.  Brown,  i  Swanst.  304,  i  Wils. 
323;  Baker  v.  Mellish,  11  Ves.  Jr.  68; 
Todd  V.  Gee,  17  Ves.  Jr.  273;  Ovey  v^ 
Leighton,  2  Sim.  &  S.  234. 

In  Kentucky,  it  has  been  held  that  a 
demurrer  may  be  sustained  to  part  o£ 
a  bill  and  overruled  as  to  another  part. 
Pope  V.  Stansbury,  2  Bibb   (Ky.)  484. 

General  Demurrer  to  Original  and 
Amended  BUI. — If  one  demurrer  is  filed 
to  an  original  and  an  amended  bill, 
and  one  is  demurrable  and  the  other 
not,  the  demurrer  will  not  be  sustained 
as  to  either.  Fay  v.  Jones,  i  Head 
(Tenn.)  442. 

Demurrer  to  Bill  Containing  Supple- 
mental Matter  Improperly  Inserted. — 
Where  supplemental  matter  is  im- 
properly inserted  in  a  bill  of  revivor 
and  supplement,  it  does  not  author- 
ize the  defendant  to  demur  to  the 
whole  bill.  He  should  demur  to  the 
supplemental  matter  only.  Randolph 
V.  Dickerson,  5  Paige  (N.  Y.)  517. 

General  Demurrer  in  Conjunotion 
with  Special  Demurrer. — It  has  been 
held  that  where  there  is  a  demurrer  to 
the  whole  bill,  and  also  to  each  of  the 
several  claims  set  out  therein,  and  a 
part  of  those  claims  so  demurred  to 
are  of  such  a  character  as  to  authorize 
no  relief,  the  court  should  sustain  the 
demurrer  in  part  and  dismiss  so  much 
of  the  bill  as  seeks  relief  in  reference 
to  matters  adjudged  bad,  and  overrule 
the  demurrer  as  to  the  residue,  and 
give  a  rule  against  the  defendant  to 
answer  the  bill  as  to  such  residue. 
Gay  V.  Skeen,  36  W.  Va.  582.  See 
also  Giant  Powder  Co.  v.  California 
Powder  Works,  98  U.  S.  126.  Contra, 
El  Modello  Cigar  Mfg.  Co.  v.  Gato, 
25  Fla.  886 ;  Thompson  v.  Maxwell,  16. 
Fla.  775. 
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full  extent  to  which  it  goes,  it  must  be  overruled.* 

2.  Applications  of  the  Eule — a.  Where  there  Are  Several 
Grounds  of  Relief. — If  a  bill  in  equity  sets  up  several  grounds 
of  relief,  a  demurrer  to  the  whole  bill  will  not  lie  if  any  one  ground 
is  good.* 

b.  Where  Any  Part  of  Relief  Sought  is  Grantable. — 
And  if  plaintiff  is  entitled  to  any  equitable  relief  within  the  scope 
of  his  prayers,  a  demurrer  to  the  whole  bill  is  bad.' 


1.  Cooper's  Eq.  PI.*  112, 113;  Story's 
Eq.  PI.,  §  443. 

2.  Alabama, — Tillman  v.  Thomas, 
87  Ala.  321 ;  Shipman  v.  Furniss,  69 
Ala.  563. 

Florida.  —  Brokaw  v.  McDougall, 
20  Fla.  212. 

Georgia, — Lowe  v,  Burke,  79  Ga. 
164. 

Illinois, — Brown  v,  Hogle,  30  111. 
119;  Gooch  V,  Green,  102  111.  507; 
Snow  V,  Counselman,  136  111.  197. 

Iowa,  —  Powell  v,  Spaulding,  3 
Greene  (Iowa)  417. 

Maine, — Laughton  v.  Harden,  68 
Me.  208. 

Massachusetts, — Dimmock  v,  Bixby, 
20  Pick.  (Mass.)  368;  Robinson  v. 
Guild,  12  Met.  (Mass.)  323;  Pope  v, 
Leonard,  115  Mass.  286;  Boston  Water 
Power  Co.  v.  Boston,  etc.,  R.  Corp., 
16  Pick.  (Mass.)  512. 

New  Tork. — Western  Ins.  Co.  v. 
Eagle  F.  Ins. Co.,  i  Paige  (N.Y.)  2&t. 

Tennessee.  —  Hunter  v,  Campbell 
County,  7  Coldw.  (Tenn.)  58;  Saun- 
ders V,  Gregory,  3  Heisk.  (Tenn.) 
567;  Cohille  V.  Colville,  9  Humph. 
(Tenn.)  527;  Mann  v,  Bamberger,  4 
Heisk.  (Tenn.)  486. 

F/r^» »frt.—t as tleman  v,  Veitch,  3 
Rand.  (Va.)  599. 

West  Virginia, — Gay  v.  Skeen,  36 
W.  Va.  582. 

United  States.— V.  S.  v.  Southern 
Pac.  R.  Co.,  40  Fed.  Rep.  611. 

niiiBtratlons. — Thus  where  a  bill  is 
good  in  partition,  though  it  may  be 
bad  as  to  the  attack  it  makes  upon  a 
judgment  lien  on  the  premises,  the 
bill  will  not  be  dismissed  on  general 
demurrer.     Lowe  v.   Burke,    79   Ga. 

vVhere  a  bill  in  equity  sets  forth 
various  claims  by  separate  paragraphs, 
and  defendant  files  a  general  demur- 
rer, this  should  be  overruled  if  any  of 
the  claims  are  proper  for  the  jurisdic- 
tion of  the  court  in  that  form  of  pro- 
ceeding. Gay  V.  Skeen,  36  W.  Va.  582. 


8.  Florida.— ^\  Modello  Cigar  Mfg. 
Co.  V.  Gato,  25  Fla.  886. 

Illinois.— Cnu^ic  v.  Hutchinson,  3 
111.  App.  30. 

Maine. — Cunningham  v.  Gushee, 
73  Me.  417. 

Massachusetts. — White  v.  Curtis,  2 
Gray  (Mass.)  467. 

Michigan.  —  Wilmarth  v.  Wood- 
cock, 58  Mich.  482;  Wilson  v.  Eg- 
ffleston,  27  Mich.  257;  Hatch  v,  St. 
Joseph,  68  Mich.  220;  Merrifield  v. 
Ingersoll,  61  Mich.  4  V  Darrah  v. 
Boyce,  62  Mich.  480 ;  Hoffman  v.  Ross, 
25  Mich.  175 ;  Cochrane  v.  Adams,  50 
Mich.  17;  Hawkins  v.  Clermont,  15 
Mich.  511 ;  Shaw  v.  Chase,  77  Mich. 
436;  Clark  V.  Davis,  Harr.  (Mich.) 
227 ;  Carney  v,  Carney,  63  Mich.  382. 

Mississippi, — Morton  v,  Grenada 
Academies,  8  Smed.  &  M.  (Miss.) 
773  J  Quitman  County  v.  Stritze,  69 
Miss.  400. 

New  Jersey, — Drummond  v,  Wes- 
tervelt,  24  N.  J.  Eq.  30;  Readings. 
Stover,  32  N.  T.  Eq.  326 ;  Lindsey  v, 
Personette,  35  N.  J.  Eq.  355. 

New  Tork. — Verplank  v,  Calnes,  i 
Johns.  Ch.  (N.  Y.)57;  Higinbotham 
V,  Burnet,  5  Johns.  Ch.  (N.  Y.)  184; 
Stuyvesant  v.  New  York,  11  Paige 
(N.  Y.)  414;  Whitlock  V,  Duffield,  2 
Edw.  Ch.  (N.  Y.)  366. 

Tennessee. — Chadwell  v,  Jones,  i 
Tenn.  Ch.  495. 

United  States, — Hosmer  v,  Jewett, 
6  Ben.  (U.  S.)  208;  Perry  v.  Little- 
field,  17  Blatchf.  (U.  S.)  272;  Stephens 
V,  Overstolz,  43  Fed.  Rep.  465;  Mer- 
riam  v.  Holloway  Pub.  Co.,  43  Fed. 
Rep.  450;  Northern  Pac.  R.  Co.  v, 
Roberts,  42  Fed.  Rep.  734;  U.  S.  v. 
Southern  Pac.  R.  Co.,  40  Fed.  Rep. 
611 ;  Patrick  v.  Isenhart,  20  Fed.  Rep. 
339;  Mercantile  Trust,  etc.,  Co.  v, 
Rhode  Island  Hospital  Trust  Co.,  36 
Fed.  Rep.  863;  Chicago,  etc.,  R.  Co. 
V.  Hartshorn,  30  Fed.  Rep.  541 ;  Scola 
V.  Grant,  15  Fed.  Rep.  487. 

Where  a    bill  sets  up  a  sufficient 
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It  does  not  lie  merely  because  the  prayer  for  relief  is  too  broad.* 
It  has  been  held  that  the  proper  course  is  to  demur  to  the  part 
of  the  relief  specifically  prayed  for,  to  which  the  complainant  is 
not  entitled  upon  the  case  made  by  his  bill.*  Nor  does  it  lie  be- 
cause inconsistent  modes  of  relief  are  prayed  for,*  nor  because 
there  is  a  prayer  for  the  wrong  relief,^  nor  because  the  prayer  for 
relief  is  in  the  alternative.^ 

c.  Where  Both  Relief  and  Discovery  are  Sought. — So 
if  a  bill  is  for  relief  and  discovery,  and  lays  a  foundation  for  some 
of  the  relief  and  discovery  asked,  a  demurrer  to  the  whole  bill 
must  be  overruled.®  With  the  exception  of  a  few  of  the  earlier 
decisions,  the  English  rule  was,  that  if  a  bill  sought  both  relief 
and  discovery,  a  demurrer  to  the  relief  was  good  as  to  the  discov- 
ery also,  and  that  if  the  plaintiff  was  entitled  only  to  the  discovery, 
a  demurrer  to  the  whole  bill  would  be  good.^  Some  of  the  earlier 
decisions  in  this  country  adopted  this  view,®  but  others  hold  that 
where  the  demurrer  is  general  to  the  whole  bill,  and  there  is  any 
part,  either  as  to  the  relief  or  the  discovery,  to  which  the  defend- 
ant ought  to  put  in  an  answer,  the  demurrer,  being  entire,  must 


ground  of  equitable  relief  as  to  title 
to  part  of  certain  premises,  and  none 
as  to  another  part,  a  general  demurrer 
will  not  He.  Durling  v,  Hammar,  20 
N.  J.  Eq.  220. 

Where  Part  of  Relief  Is  Ck>g]ilsat»le  in 
BiiQity. — If   a  demurrer    goes  to  the 
entire  bill  for  want  of  jurisdiction, 
and  some  of  the  relief  prayed  is  cog- 
nizable in  equity,  the  demurrer  will 
be  overruled.    Brandon  Mfg.  Co.  v. 
Prime,     14    Blatchf.    (U.     S.)     371; 
Crowder  v,  Denny,  3   Head  (Tenn.) 
359;  Tillman  v.  Thomas,  87  Ala.  321. 
1.  Whitbeck  v.  Edgar,  2  Barb.  Ch. 
(N.  Y.)  106;  White  V.  Curtis,  2  Gray 
(Mass.)  467 ;  Frank  v,  Brunnemann,  8 
W.  Va.  462;   Gaunt  v,   Froelich,  24 
111.  App.  303. 

a.  Whitbeck  v,  Edgar,  2  Barb.  Ch. 
(N.  Y.)  io6. 

y  So  held  in  Gooding  v,  Riley,  50 
N.  H.  400,  where  a  bill  in  equity  to 
^edeem  a  mortgage  alleged  a  tender 
P*  the  amount  and  brought  the  same 
into  court,  and  also  stated  that  the 
mortgagee  had  received  the  rents  and 
profits  of  the  mortgaged  property,  and 
prayed  for  an  accounting  of  the  rents 
*nd  profits  and  of  the  amount  due  on 
the  mortgaged  debt,  and  that  plaintiff 
"J^ght  be  permitted  to  redeem,  and 
also  prayed  for  general  relief.  And  in 
Brokaw  v.  McDougall,  20  Fla.  212,  it 
^  held  that  where  a  bill  filed  by  heirs 
*t  law  against  the  widow,  for  partition 


of  land,  contains  an  alternative  prayer 
that  the  widow  be  required  to  elect 
whether  she  "will  take  dower  or  a 
homestead,"  a  demurrer  on  the  ground 
that  the  bill  does  not  state  a  case  au- 
thorizing such  relief,  ought  not  to 
be  allowed  if  the  case  made  by  the 
bill  sustains  any  material  prayer  for 
relief. 

4.  Holden  v,  Holden,  24  111.  App. 
106;  Patrick  v.  Isenhart,  20  Fed.  Rep. 
339 »  Merchants'  Nat.  Bank  v.  Hogle, 
25  111.  App.  543. 

6.  Brokaw  v.  McDougall,  20  Fla. 
212;  Western  Ins.  Co.  v.  Eagle  F. 
Ins.  Co.,  I  Paige  (N.  Y.)  284. 

6.  Buerk  v.  fmhaueser,  8  Fed.  Rep. 

457- 

7.  Pitts  V.  Short,  17  Ves.  Jr.  216; 
Morgan  v,  Harris,  2  Bro.  C.  C.  121 ; 
Fry  V.  Penn,  2  Bro.  C.  C.  280;  Price 
V,  James,  2  Bro.  C.  C.  319;  Collis  v, 
Swayne,  4  Bro.  C.  C.  480;  Whyman 
V,  Liegh,  0  Price  88 ;  Albretcht  v.  Suss- 
mann,  2  Ves.  &  B.  328 ;  Armitage  v, 
Wadsworth,  i  Madd.  188;  McMish  v. 
Richardson,  12  Price  530;  Sutton  v, 
Scarborough,  9  Ves.  Jr.  75 ;  Hodgkin 
V.  Longden,  8  Ves.  Jr.  2,  in  which  it 
is  said  that  the  rule  was  formerly 
otherwise. 

8.  Coombs  V.  Warren,  17  Me.  404 ; 
Miller  v.  Ford,  i  N.  J.  Eq.  360  {over- 
ruled by  Vail  v.  New  Jersey  Cent.  R. 
Co.,  23  N.  J.  Eq.  466;  Romaine  v, 
Hendrickson,  24  N.  J.  Eq.  231). 
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be  overruled ;  *  that  if  there  is  a  general  demurrer  to  a  bill  for 
discovery  and  relief,  and  the  bill  is  good  as  to  the  discovery,  the 
demurrer  is  bad,*  and  that  if  a  bill  is  good  as  to  relief,  but  not  as 
to  the  discovery,  the  demurrer  is  also  bad.* 

The  doctrine  of  some  of  the  American  decisions,  however,  is 
that  if  the  bill  is  brought  primarily  for  relief  and  only  inciden- 
tally for  discovery,  and  no  title  to  relief  is  shown,  a  demurrer  to 
the  whole  bill  will  lie.* 

d.  Demurrer  Too  Extensive  as  to  Parties. — Where  there 
are  several  complainants  and  the  bill  is  demurred  to,  a  demurrer 
as  to  all  the  complainants  will  be  overruled  if  it  is  bad  as  to  any 
of  them.^  So  if  there  appears  to  be  ground  for  relief  as  against 
any  of  the  defendants,  a  general  demurrer  will  be  overruled.^ 

XV.  Frame  of  DEmiBSEB — 1.  Title.— A  demurrer  must  be  prop- 
erly  entitled,  and  is  headed  "  The  demurrer  of  A  (or  of  A  and  C), 
one,  etc.,  of  the  above-named  defendants,  to  the  bill  of  complaint 
of  the  above-named  plaintiff."  '' 

2.  Protestation  Clause. — The  demurrer  is  preceded  by  a  protesta- 
tion against  the  truth  of  the  matters  contained  in  the  bill.  This 
practice  is  borrowed   from  the  common   law,    and   is  probably 


1.  Livingston  v.  Story,  9  Pet.  (U. 
8.)  632;  Hilfordv.  Way,  i  Del.  Ch. 
343;  Thompson  v.  Newlin,  3  Ired.  Eq. 
(N.  Car.)  338;  Vail  v.  New  Jersey 
Cent.  R.  Co.,  23  N.  J.  Eq.  466;  Ro- 
maine  v,  Hendrickson,  24  N.  J.  Eq. 
231 ;  Kimberly  v.  Sells,  3  Johns.  Ch. 
(N.  Y.)  467;  LeRoy  v.  Veeder,  i 
tohns.  Cas.  (N.  Y.)  423;  Laight  v. 
Morgan,  i  Johns.  Cas.  (N.  Y.)  429; 
Brandon  v.  Sands,  2  Ves.  Jr.  514; 
Conant  v,  Warren,  6  Gray  (Mass.) 
562;  Wright  V.  Dame,  i  Met.  (Mass.) 
237.  See  also  Kuypers  v.  Reformed 
Dutch  Church,  6  Paige  (N.  Y.)  570. 

2.  McLaren  v.  Steapp,  i  Ga.  376; 
Wright  V.  Dame,  i  Met.  (Mass.)  237; 
Currier  v.  Concord  R.  Corp.,  48  N.  H. 
331 ;  Kimberly  v.  Sells,  3  Johns.  Ch. 
(N.  Y.)467;  Livingston  v.  Livingston, 
4  Johns.  Ch.  (N.  Y.)  294;  Laight  v. 
Morgan,  i  Johns.  Cas.  (N.  Y.)  429; 
Many  v,  Beekman  Iron  Co.,  9  Paige 
(N.  Y.)  188;  March  v.  Davison,  9 
Paige  (N.  Y.)  580;  Higinbotham  v. 
Burnet,  5  Johns.  Ch.  (N.  Y.)  184; 
Wood  V.  Hathaway,  2  Chan.  Sent.  (N. 
Y.)  12;  Livingston  v.  Story,  9  Pet. 
(U.  S.)  658. 

8.  Edwards  v.  Hulbert,  Walk. 
(Mich.)  54;  Burpee  v.  Smith,  Walk. 
(Mich.)  328;  Welles  V.  River  Raisin, 
etc.,  R.  Co.,  Walk.  (Mich.)  35;  Liv- 
ingston V.  Story,  9  Pet.  (U.  S.)  658. 

4.  Souza  V,   Belcher,  3  Edw.   Ch. 


(N.  Y.)  117;  Emery  v.  Bidwell,  140 
Mass.  271;  Pool  V,  Lloyd,  5  Met. 
(Mass.)  525;  Walker  v.  Locke,  5 
Cush.  (Mass.)  90;  Mitchell  v.  Green, 
10  Met.  (Mass.)  loi ;  Preston  v» 
Smith,  26  Fed.  Rep.  884;  Venner  v. 
Atchison,  etc.,  Co.,  28  Fed.  Rep.  581. 

5.  Gibson  v.  Jayne,  37  Miss.  164. 

6.  Hoxsey  v.  New  Jersey  Midland 
R-  Co.,  33  N.  J.  Eq.  119.  See  also 
Many  v.  Beekman  Iron  Co.,  9  Paige 
(N.  Y.)  188. 

7.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  585. 
A  Demnxrar  to  an  Amended  Bill  need 

not  be  entitled  as  a  demurrer  to  the 
original  and  amended  bill,  but  as  a  de- 
murrer to  the  amended  bill.  Smith  v, 
Bryon,  3  Madd.  428. 

Demnirer  Aooompanled  by  nea  or  An- 
■wer. — If  the  demurrer  be  accompanied 
by  a  plea  or  answer,  it  should  be  called 
**  the  demurrer  and  plea,"  or  **  the  de- 
murrer and  answer."  Dan.  Ch.  Pr. 
(6th  Am.  ed.)  585. 

In  Bruen  v,  Bruen,  4  Edw.  Ch. 
(N.  Y.)  640,  the  caption  of  a  demur- 
rer put  in  with  an  answer,  which  read : 
"The  demurrer  and  answer  of  G.  and 
T.,  defendants,"  was  held  bad  in  form 
because  it  did  not  specify  that  it  was 
the  demurrer  to  a  part  and  answer  to 
the  residue  of  the  bill,  and  because  it 
might  be  construed  to  be  a  demurrer 
as  well  as  an  answer  to  the  whole 
bill. 
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intended  to  avoid  conclusions  in  another  suit.* 

3.  Causes  of  Demnrrer. — The  protestation  clause  is  followed  by 
a  statement  of  the  cause  or  causes  of  demurrer,  and  it  will  not 
be  sufficient  to  state  merely  that  defendant  demurs  to  the  bill ; 
some  cause  either  general  or  special  must  be  assigned.* 

If  the  demurrer  is  general,  it  will  be  sufficient  to  state  that  the 
bill  is  without  equity,  although  special  causes  are  usually  as- 
signed. If  the  demurrer  is  special,  the  defects  sought  to  be  taken 
advantage  of  must  be  specifically  pointed  out.* 

SpeeUying  £xfc«nt. — If  a  demurrer  goes  only  to  part  of  a  bill,  it 
must  point  out  with  certainty  the  part  demurred  to.*  "This  is 
not  only  necessary  for  reasons  of  convenience,  but,  unless  the  de- 
murrer has  this  precision,  there  must  be  great  uncertainty  in  the 
judgment,  if  a  judgment  is  entered,  sustaining  the  demurrer."^ 

Partial  Demurrers. — A  demurrer  expressed  to  be  to  so  much  of  the 


1.  Redesdale  Pr.  Ch.  PI.  172;  Coop- 
er*sEq.  PI.  in  ;  Story's  Eq.  Pl.,^  452; 
Beech's  Mod.  Eq.  Pr.,  ^  268;  Dan. 
Ch.  Pr.  (6th  Am.  ed.)  585 ;  Taylor  v. 
Holmes,  14  Fed.  Rep.  498. 

New  HampBhire. — By  the  sixth  chan- 
cery rule  in  New  Hampshire  (see  38 
N.  H.  606),  the  protestation  clause  is 
required  to  be  omitted. 

Without  Effect  on  AdmlSBlonB  in  Pend- 
ing Bolt. — The  protestation  clause  has 
no  effect  in  limiting  admissions  as  to 
facts  properly  alleged  in  the  pending 
suit.  Taylor  v.  Holmes,  14  Fed.  Rep. 
49B. 

Demurrer  Too  Broad  Not  Cored  by. — 
A  formal  protestation  accompanying  a 
demurrer  does  not  avoid  the  force  of 
the  rule  that  a  general  demurrer  to  the 
whole  bill  must  be  overruled  if  any  in- 
dependent part  of  the  bill  is  insuffi- 
cient. Atwill  V,  Ferrett,  2  Blatchf. 
(U.S.)  39. 

8.  Cooper's  Eq.  PI.  118;  Story's  Eq. 
Pl-»  §455- 

••  See,  supra,  VIII.  Functions  of 
General  and  Special  Demurrers. 

Abolition  of  Oeneral  Demurrere  by  Stat- 
ntw.— In  some  states,  general  demur- 
rers have  virtually  been  abolished  by 
statutes.  This  question  is  treated  of 
^^pra.mdtrWll.  2.  Statutory  Pro- 
visions Relating  to  General  De- 
murrer. 

4-  Devonsher  v.  Newenham  2  Sch. 
«Lef.  199  J  Wetherhead  V.  Blackburn, 
2  Ves.  &  B.  121 ;  Chetwynd  v.  Lindon, 
2"es.  450;  Salkeld  v.  Science,  2  Ves. 
}^\  Burch  V.  Coney,  14  Tur.  1009; 
*^obinson  t'.  Thompson,  2  Ves.  &  B. 
"o;  Metcalf  V.  Brown,  5  Price  560; 


Baylee  v.  Browne,  10  Ir.  Eq.  Rep.  180; 
Johnston  v,  Johnston,  2  Moll,  414; 
Crampton  v,  Meath,  i  San.  &  S*:. 
^97 »  Jarvis  v.  Palmer,  11  Pui^e 
(N.  Y.)  650;  Van  Hook  v.  Whitlot-k, 
3  Paige  (N.  Y.)  409;  Leacrafr  t\ 
Demprey,  4  Paige  (N.  Y.)  124;  Bmen 
V,  Bruen,  4  Edw.  Ch.  (N.  Y.)  €40 j 
Atwill  V,  Ferrett,  2  Blatchf.  (U. 
S.)  39;  Chicago,  etc.,  R.  Co.  v, 
Macomb,  2  Fed.  Rep.  18;  Clancy  v. 
Craine,  2  Dev.  Eq.  (N.  Car.)  ^6\\ 
Fall  V.  Hafter,  40  Miss.  606. 

BUI  Seeking  Two  Distinct  Relief  or 
I>l80oyerleB. — Where  there  are  two 
cases  made,  or  two  distinct  reliefs  ur 
discoveries  sought  by  the  bill,  the  one 
which  is  demurred  to  must  be  i=et 
forth  in  the  words  of  the  bill;  if  the 
bill  has  only  one  case  or  matter,  then 
description  is  sufficient.  Johnston  t^. 
Johnston,  2  Moll.  414. 

6.  Chicago,  etc.,  R.  Co.  v.  Macomb, 
2  Fed.  Rep.  20;  Atwill  v.  Ferrett,  2 
Blatchf.  (U.  S.)  39;  Jarvis  v.  Palmer, 
II  Paige  (N.  Y.)  650. 

It  has  been  said  '*  that  where  a  de- 
fendant demurs  to  part  and  answer.*  to 
part  of  the  bill,  the  court  is  not  to  bt' 
put  to  the  trouble  of  looking  into  the 
bill  or  answer  to  see  what  is  covered  by 
the  demurrer ;  but  that  it  ought  to  be 
expressed,  in  clear  and  precise  teniis, 
what  it  is  that  the  party  refuses  to 
answer;  so  that  the  master,  upon  a 
reference  of  the  answer  to  him  upon 
acceptance,  should  be  able  to  ascertain 
precisely  how  far  the  demurrer  ^oes 
and  what  is  to  be  answered.''  Lord 
Redesdale  in  Devonsher  v.  Newen- 
ham, 2  Sch.  &  Lef.  199. 
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bill  as  is  not  answered,^  or  pleaded  to,^  is  bad ;  and  so  is  a  demurrer 
expressed  to  be  to  the  whole  bill  with  the  exception  of  certain 
parts.' 

Spediio  ApplioatioiL — ^The  demurrer  should  point  out  specifically, 
by  paragraph,  page,  or  folio,  or  other  matter  of  reference,  the  part 
of  the  bill  to  which  it  is  intended  to  apply.* 

StToral  OaniM  of  ]>emiirr«r. — Defendant  may  assign  as  many  causes 
of  demurrer  as  he  pleases,  either  to  the  whole  bill  or  to  different 
parts  thereof ;  but  while  this  is  true,  it  is  essential  that  each  cause 
be  set  out  separately,*  and  the  demurrer  will  be  allowed  if  any  one 
of  the  causes  is  good.^ 

If  the  several  causes  of  demurrer  go  to  the  whole  bill,  it  will  be 
treated  as  one  demurrer ;  and  if  one  of  the  causes  be  sufficient,  an 
order  will  be  drawn  up  as  upon  a  complete  allowance  of  the 
demurrer.'' 

4.  Prayer  for  Jndgment — ^After  stating  the  causes  of  demurrer, 
a  demurrer  prays  judgment  if  the  defendant  should  be  required 
to  make  further  or  other  answer  to  the  bill,  or  to  such  part  or 
parts  thereof  as  are  specified  in  the  demurrer,  and  asks  that  de- 
fendant be  dismissed,  and  for  costs  in  that  behalf  expended.  If 
the  demurrer  goes  only  to  a  part  of  the  bill,  the  answer,  if  any, 
is  put  in  to  the  remaining  part  thereof,  and  usually  follows  the 
statement  of  the  causes  of  demurrer,  and  the  submission  to  the 
judgment  of  the  court  of  plaintiff's  right  to  have  a  further  or  other 
answer  from  defendant.^ 

6.  Signature. — It  is  essential  that  the  demurrer  be  signed  by 
counsel.     Defendant,  however,  need  not  sign  it  himself.® 

6.  Oath. — In  the  absence  of  statute  no  oath  is  required,  since 
the  demurrer  asserts  no  facts,  and  relies  merely  upon  matters 

1.  Chetwynd  v,  Lindon,  2  Ves.  decide  the  point,  It  was  of  the  opinion 
J.50;  Devonsher  vi  Newenham,  2  Sch.  that  "these  two  grounds  of  demurrer 
&  Lef.  199.  were,  in  fact,  quite  distinct  from  each 

2.  Baylee  v.  Browne,  10  Ir.  Eq.  other,  and  should  therefore  be  the  sub- 
Rep.  180;  Clancy  v.  Craine,   2  Dev.  ject  of  distinct  demurrers.'* 

Eq.  (N.Car.)  363.  6.  Jones  f.  Frost,  3  Madd.  9;   Har- 

5.  Wetherhead  v,  Blackburn,  2  Ves.  rison  v.  Hogg,  2  Ves.  Jr.  322 ;  Welles- 
&  B.  121 ;  Robinson  v.  Thompson,  2  ley  r.  WelTesley,  4  Myl.  &  C.  554. 
Ves.  &  B.  118.  Contra,  Hicks  v.  Rain-  See  also  Gay  v,  Skeen,  36  W.  Va.  582; 
cock,  I  Cox  40,  in  which  it  was  held  American  Freehold  Land  Mortg.  Co. 
that  a  demurrer  expressed  to  be  to  the  v.  Walker,  31  Fed.  Rep.  103. 

whole  bill  with  the  exception  of  a  very  7.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  589; 
small  part  was  good  in  point  of  form.     Wellesley  v.  Wellesley,  4  Myl.  &  C. 

4.  Atwill  V.  Ferrett,  2  Blatchf.  (U.     554. 

S.)39.  8.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  589. 

5.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  589;  9.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  590; 
Brien  v,  ButtorflT,  2  Tenn.  Ch.  523;  Story's  Eq.  PI.  ^61;  Graham  v.  El- 
Barber  V.  Barber,  5  Jur.    N.  S.   1197,  more,  Harr.  (Mien.)  265. 

a  case  where  the  demurrer  was  framed        Signature  by  SolidtorB  Wlio  haTe  Not 

with  the  intention  of  making  the  terms  Appeared. — A  demurrer  signed  by  so- 

of  it  comprise  two  grounds  of  demur-  licitors  who  have  not  appeared  in  the 

rer — ^first,  want  of  jurisdiction ;    sec-  cause  may  be  treated  as  without  sig- 

ond,  want  of  equity.     The  court  said  nature  and  as  a  nullity.     Graham  v, 

that  although  it  was  not  necessary  to  Elmore,  Harr.  (Mich.)  265. 
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apparent  upon  the  face  of  the  bill.*  But  in  one  state,  a  certificate 
to  show  that  the  demurrer  is  not  filed  for  delay  is  necessary,  by 
virtue  of  statutes.*  In  other  jurisdictions  there  are  special 
statutory  requirements  to  the  effect  that  the  demurrer  shall  be 
accompanied  by  certificate  of  counsel,  that  the  demurrer  is  well 
founded  in  point  of  law,  and  also  by  an  affidavit  of  defendant  that 
it  is  not  interposed  for  delay ;  and  the  demurrer  will  be  fatally 
defective  if  wanting  in  these  requirements.* 

XYI  FniHG  Dewjbbebs — 1.  Time  of  Filing. — The  time  of  filing 
demurrers  is  usually  regulated  by  statutes  or  rules  of  court.* 


1.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  590. 
CarroU  v.  Waring,  3  Gill  &  J.  (Md.) 

497. 

3.  MaaaehVMtlt. — See  Nelson  x;. Fer- 
dinand, III  Mass.  300;  Mill  River  Loan 
Fund  Assoc,  v.  Claflin,9  Allen  (Mass.) 

lOI. 

How  Objection  Waived. — The  objec- 
tion that  a  demurrer  is  not  accompanied 
bj  the  certificate  required  by  Gen. 
Stat.,  c.  113,  ^  5,  cannot  be  taken  after 
the  case  has  been  reserved  on  bill  and 
demurrer.  Nelson  v.  Ferdinand,  11 1 
Mass.  301. 

Knle  InappUcaUe  to  Demurrer  Incor- 
porated in  Answer. — A  statement  in  the 
nature  of  a  demurrer  for  want  of  equi- 
ty contained  in  the  answer  need  not 
be  accompanied  by  a  certificate  that  it 
was  not  intended  for  delay,  because  it 
is  not  a  form  of  demurrer  and  the 
statute  does  not  apply.  Mill  River 
Loan  Fund  Assoc,  v.  Claflin,  9  Allen 
(Mass.)  loi. 

8.  Sheffield  Furnace  Co.  v.  Wither- 
ow,  149  U.  S.  574.;  Secor  v.  Single- 
ton, 9  Fed.  Rep.  809,  3  McCrary  (U. 
S.)  230;  Central  Nat.  Bank  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  104  U.  S.  57 ; 
Taylor  v.  Brown,  32  Fla.  334. 

Advantage  may  be  taken  of  this  de- 
fect on  motion  to  strike  the  demurrer 
from  the  files,  Keen  v.  Jordan,  13  Fla. 
327 ;  but  counsel  may  entirely  disregard 
such  a  demurrer  and  enter  a  decree />ro 
confesses  Taylor  v.  Brown,  32  Fla.  340. 

4.  New  Jersey  Chancery  Rule  24 
provides  that  when  a  subpoena  to  an- 
swer shall  have  been  returned  duly 
served  by  the  proper  officer,  or  the  ap- 
pearance of  the  defendant  has  been 
signed,  or  service  of  subpoena  ac- 
knowledged as  hereinbefore  men- 
tioned, the  defendant  shall  file  his  plea 
or  demurrer  within  forty  days  from  the 
return  day  of  the  subpoena,  unless 
lurther  time  be  granted. 

United  States  Equity  Rule  18  pro- 


vides that  defendant,  unless  his  time  be 
otherwise  enlarged,  for  cause  shown, 
by  the  judge  of  the  court,  on  motion 
made  for  that  purpose,  may  file  his 
plea,  demurrer,  or  answer  on  the  rule 
day  next  succeeding  that  of  entering 
his  appearance ;  that  in  default  thereof 
plaintiff  may  at  his  election  enter  an 
order  as  of  course  in  the  order  book 
that  the  bill  be  taken  pro  confesso^  and 
that  thereupon  the  cause  shall  be  pro- 
ceeded in  ex  parte;  and  that  the  matter 
of  the  bill  may  be  decreed  by  the 
court  at  any  time  after  the  expiration 
of  thirty  days  from  and  after  the  entry 
of  said  order,  if  the  same  can  be  done 
without  an  answer  and  is  proper  to  be 
decreed. 

Demurrer  to  Attended  BUI. — Although 
the  time  of  filing  the  bill  be  fixed  by 
statute,  if  the  complainant  amend  his 
bill  so  as  to  strengthen  his  case,  a  de- 
murrer to  the  new  case  as  thus  pre- 
sented may  then  be  filed.  Barnett  v. 
People's  Bank,  65  Ga.  51 ;  Cowman 
V,  Lovett,  10  Paige  (N.  Y.)  559.  See 
also  American  Bible  Soc.  v.  Hague,  10 
Paige  (N.Y.)  549. 

Under  Statutes  Authorising  Incorpora- 
tion of  Demurrer  In  Answer. — When  a 
demurrer  is  not  incorporated  in  the 
answer,  as  authorized  by  the  statute 
(Code  of  1876,  ^  3783),  it  is  irregular 
to  file  it  afterwards  without  leave  of 
the  court,  and  if  so  filed,  it  may  be 
struck  from  the  files  on  motion;  but 
under  the  liberal  statute  of  amend- 
ments (^  3790)  the  court  would  be 
bound,  on  application,  to  allow  the  de- 
murrer to  be  incorporated  in  the  an- 
swer at  any  time  before  final  decree ; 
and  proceeding  to  a  hearing  on  the  de- 
murrer, without  objection,  is  a  waiver 
of  the  irregularity.  Shaw  v.  Lindsey, 
60  Ala.  344. 

New  Party  Defisndant.  —  When  a 
necessary  defendant  is  added  to  a  bill, 
it  is  an  original  bill  as  to  him,  and  he  is 
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2.  After  Time  has  Expired. — After  the  time  to  plead,  answer  or 
demur  has  expired,  if  defendant  wishes  further  time  to  demur  he 
must  obtain  a  special  order  of  the  court  for  time  to  answer,  plead 
or  demur.^  But  the  obtaining  of  a  general  order  for  further  time 
to  answer  does  not  authorize  defendant  to  file  a  demurrer,*  and  if 
a  demurrer  is  put  in  under  these  circumstances,  it  will  be  stricken 
from  the  files.* 

If,  however,  through  inadvertence,  defendant  has  obtained  a 
general  order  to  answer  only,  the  court  may,  for  good  cause  shown, 
on  special  application  therefor,  grant  permission  to  put  in  a  de- 
murrer, notwithstanding  the  general  order  for  time  to  answer.* 

3.  After  Answer. — After  answer  filed  a  demurrer  comes  too  late, 
unless  the  answer  be  withdrawn.  The  court,  however,  in  its  dis- 
cretion, may,  in  a  proper  case,  allow  the  answer  to  be  withdrawn 
and  a  demurrer  filed.^ 

4.  FaUore  to  File  in  Time,  How  Availed  of. — ^An  objection  that 
the  demurrer  is  not  filed  in  time  should  be  taken  by  motion  to 
strike  from  the  files,  and  this,  too,  whether  the  demurrer  is  filed 
alone,®  or  is  accompanied  by  an  answer.^ 


entitled  to  all  the  time  to  plead,  an- 
swer and  demur  thereto,  which,  by  law 
and  the  rules  of  the  court,  is  allowed 
to  an  original  defendant.  Hoxey  v, 
Carey,  la  Ga.  534. 

1.  Burrall  v.  Raineteaux,  2  Paige  (N. 
Y.)  331 ;  Lane  v.  Ellzey,  4  Hen.  &  M. 
(Va.)504. 

2.  Dyson  v.  Benson,  Coop,  no; 
Taylor  v,  Milner,  10  Ves.  Jr.  447; 
Cosserat  v.  ToUett,  3  Swanst.  683 ;  Dol- 
der  V.  Huntingfield,  11  Ves.  Jr.  293; 
Stukley  v.  Luterell,  Cary  53;  Paine 
V.  Carew,  Cary  100;  Burrall  v.  Raine- 
teaux, 2  Paige  (N.  Y.)33i;  Murray 
V.  Canty,  5  Sim.  230;  Lakens  v.  Fief- 
den,  II  Paige  (N.  Y.)  644;  Cowman  v. 
Lovett,  10  Paige  (N.  Y.)  559;  Daven- 
port V.  Sniflfen,  i  Barb.  (N.  Y.)  223; 
Bedell  v.  Bedell,  2  Barb.  Ch.  (N.  Y.) 
99;  Allen  V.  Baugus,  i  Swan  (Tenn.) 
404.  Contra^  Garr  zk  Ogden,  4  Edw. 
Ch.  (N.  Y.)  625;  New  Jersey  v.  New 
York,  6  Pet.  (U.  S.)  323;  East  India 
Co.  V.  Henchman,  3  Bro.  C.  C.  372; 
Sowerby  v.  Warder,  2  Cox  268,  in 
which  it  was  held  that  a  demurrer 
may  be  filed  after  time  for  answering 
has  expired,  if  the  party  be  not 
affected  by  process  of  contempt. 

Extension  of  Time  by  Agreement  of 
PartieB. — Where  the  time  to  answer  is 
extended  by  stipulation  of  parties,  the 
rule  stated  in  the  text  is  not  applica- 
ble, because  the  party  who  agrees  to 
extend  the  time  may  always  prevent 


the  putting  in  of  a  demurrer  after  the 
time  is  thus  extended,  if  he  wishes  to 
do  so,  by  making  it  a  part  of  the  stip- 
ulation that  the  defendant  shall  not 
demur  to  the  bill.  Bedell  v.  Bedell,  2 
Barb.  Ch.  (N.  Y.)  100. 

8.  Bedell  v.  Bedell,  2  Barb.  Ch.  (N. 
Y.)  100;  Dyson  v.  Benson,  Coop,  no; 
Murray  v.  Canty,  5  Sim.  230;  Burrall 
V.  Rameteaux,  2  Paige  (N.  Y.)  331. 

4.  Burrall  v.  Raineteaux,  2  Paige 
(N.  Y.)  331;  Lakens  v,  Fielden,  11 
Paige  (N.  Y.)  644;  Bruce  v,  Allen,  i 
Madd.  555. 

5.  Lowe  V.  Morris,  4  Sneed  (Tenn.) 
69;  Chesnutt  v.  Frazier,  6  Baxt. 
(Tenn.)  217;  Cooke  v.  Richards,  11 
Heisk.  (Tenn.)  711 ;  Merchant  v.  Pres- 
ton, I  Lea  (Tenn.)  280;  Hoadley  v. 
Smith,  36  Conn.  372;  Newman  v. 
Moody,  19  Fed.  Rep.  859;  Brill  v. 
Stiles,  35  111.  305.  See  also  Shaw 
V.  Lindsey,  60  Ala.  3A4. 

6.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  593; 
Baker  v.  Booker,  6  Price  379;  Shaw 
V.  Lindsey,  60  Ala.  344. 

7.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  593; 
Mann  v.  King,  18  Ves.  Jr.  297 ;  Cur- 
zon  V.  De  la  Zouch,  i  Swanst.  185. 
In  this  case  a  demurrer  and  answer 
filed  by  a  defendant  attached  for  want 
of  an  answer,  after  orders  for  time  to 
plead,  answer,  or  demur,  not  demur- 
ring alone,  were  ordered  to  be  taken 
off  the  file,  and  the  court  said:  **It 
has  been  the  opinion  of  some  of  my 
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It  has  been  said  that  the  demurrer  is  not  taken  o£f  the  files  by 
the  mere  pronouncing  of  the  order,  and  that,  when  the  order  is 
drawn  up,  it  is  carried  to  the  clerk  in  court,  who  withdraws  the 
demurrer  and  usually  annexes  the  order  to  it.* 

ZYIL  Settihg  Down  Dekubbeb  fob  Abguxekt  and  Heabihg. — 
There  is  no  such  thing  in  chancery  practice  as  a  formal  joinder  in 
demurrer.  The  demurrer  is  set  down  for  hearing  and  argument.* 
Under  the  early  English  practice,  after  the  demurrer  had  been 
entered  with  the  registrar  according  to  the  requirements  of  the 
practice,  either  party  might  set  it  down  for  argument.'  In  this 
country,  the  matter  of  setting  down  demurrers  for  argument  and 
hearing  is  regulated  by  statutes  and  rules  of  court,  which  vary 
widely  in  their  provisions.  In  some  jurisdictions,  either  party 
may  set  down  a  demurrer  for  argument,  in  others  this  must  be 
done  by  plaintiff,  while  some  statutes  require  the  party  demurring 
to  set  it  down  for  argument.  In  the  notes  are  set  out  statutes 
and  rules  of  court  governing  this  matter  in  some  of  the  jurisdic- 
tions which  still  adhere  to  the  chancery  practice.* 


predecessors  that  the  proper  course  is 
to  overrule  the  demurrer  and  let  the 
answer  stand ;  on  consideration  I  think 
otherwise,  because  by  overruling  the 
demurrer  you  admit  fliat  it  was  regu- 
larly filed.  I  am  of  opinion,  there- 
fore, that  the  order  of  the  vice  chan- 
cellor was  right,  and  that  both  the  de- 
murrer and  answer  must  be  taken  off 
the  file."  Contra^  Taylor  v.  Milner, 
10  Yes.  Jr.  444.  And  see  Edwards  v, 
M'Leay,  2  Ves.  &  B.  256. 

1.  Cust  V.  Boode,  i  Sim.  &  S.  21. 

2.  Hendrix  v.  Clay,  2  A.  K.  Marsh. 
(Ky.)  462. 

«.  2  Dan.  Ch.  Pr.,  p.  84. 

4.  In  Tennessee^  either  party  may 
set  down  the  matters  of  demurrer  for 
argument  at  the  next  term  of  the  court, 
and  the  court  may  charge  defend- 
ant for  any  cost  occasioned  by  failure 
to  set  down  the  demurrer  at  the  proper 
time.    M.  &  V.  Code,  ^  5063. 

"Next  term**  means  the  term  at 
which  the  demurrer  is  filed  or  which 
occurs  after  it  is  filed,  and  if  the  de- 
murrer contains  substantial  causes  it 
should  be  set  for  hearing  as  speedily 
as  possible  by  the  party  relying  upon 
it;  otherwise  he  may  be  charged  with 
costs,  and  may  be  held  to  have  waived 
its  benefits.  Harding  v.  Egin,  2 
Tenn.  Ch.  42. 

H«w  Jeney  Chancery  Rule  24  pro- 
vides that  within  ten  days  after  the 
demurrer  has  been  filed  it  shall  be 
noticed  and  set  down  for  the  next 
term  by  defendant. 


Miirtislppl. — The  party  demurring 
must  set  the  demurrer  down  on  the 
docket  for  hearing  at  once  if  it  is  filed 
in  term  time,  and  at  the  next  term  if 
it  is  filed  in  vacation.  If  the  party 
does  not  see  that  his  demurrer  is  set 
for  hearing,  it  shall  be  overruled  of 
course.     Ann.  Code  Miss.  1892,  ^  582. 

If  a  defendant  who  demurs  to  a  bill 
in  chancery  in  vacation  does  not  ap- 
pear, in  person  or  by  attorney,  at  the 
next  term  of  court,  or  set  down  his  de- 
murrer for  hearing,  it  may  be  over- 
ruled; and  if  no  application  is  then 
made  for  time,  an  answer  may  be  re- 
quired at  once,  when,  if  still  no  one 
answers  for  the  defendant,  the  bill 
may  be  taken  fro  confesso,  and  a  final 
decree  may  be  entered.  Memphis, 
etc.,  R.  Co.  V.  Owens,  60  Miss.  227. 

United  States  Equity  Rule  38  pro- 
vides that  if  the  plaintiff  shall  not  set 
down  a  demurrer  for  argument  on  the 
rule  day  when  the  same  is  filed,  on  the 
next  succeeding  rule  day  he  shall  be 
deemed  to  admit  the  truth  and  suf- 
ficiency thereof,  and  his  bill  shall  be 
dismissed  as  of  course  unless  the  judge 
of  the  court  shall  allow  him  further 
time  for  the  purpose. 

In  the  Circuit  Court  of  the  western 
district  of  Tennessee,  where  the  state 
practice  makes  every  day  in  term  time 
a  rule  day,  the  failure  of  plaintiff  to 
set  down  his  demurrer  for  argument 
on  the  rule  day  when  filed,  or  the  next 
succeeding  rule  day,  in  accordance 
with  the  United  States  Equity  Rule  38, 
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AdmlMioM  on  Eoftring. — On  the  hearing  of  a  demurrer,  the  matters 
of  fact  stated  in  the  bill  are  admitted  to  be  true,  at  least  for  the 
purposes  of  the  argument ;  *  and  as  the  office  of  the  demurrer  is 
to  bring  before  the  court  the  right  to  maintain  the  bill  upon  the 
admissions  pro  hoc  vice  of  the  entire  truth  of  all  its  allegations,  the 
court  cannot  aliunde  search  out  or  conjecture  what  other  facts 
might  or  might  not  exist  to  defeat  the  bill.  This  is  the  proper 
office  of  a  plea  or  answer.* 

If  a  Dtmvrror  li  Inoorporatod  in  tho  Aniwer,  as  may  be  done  in  some 
jurisdictions,  it  must  be  heard  first  or  it  will  be  deemed  waived.* 

XVm.  SusTADTDre  Dekubsea— 1.  To  Part  ofBilL— If  a  demurrer 
which  goes  only  to  a  part  of  a  bill  is  sustained,  the  cause  remains 
in  court,  and  the  plaintiff  may  obtain  leave  to  amend,  or,  as  to 
that  part  of  the  bill  not  covered  by  the  demurrer,  proceed  as  if 
there  had  been  no  demurrer.* 

2.  To  Whole  of  BilL — If,  however,  a  demurrer  going  to  the  whole 
bill  is  sustained,  the  bill  is,  strictly  speaking,  out  of  court  and  the 
cause  at  an  end.^ 


is  no  ground  for  dismissal  of  the  bill. 
Electro-libration  Co.  v.  Jackson,  52 
Fed.  Rep.  773. 

1.  Ocean  Ins.  Co.  v.  Fields,  2  Story 
(U.  S.)  59;  Atkinson  v,  Henshaw,  2 
Ves.  &  B.  95 ;  Day  v.  Brownrigg,  27 
W.  R.  217.  See  also,  jw/ra,  III.  Ad- 
missions by  Demurrer. 

Original  and  Amended  BUI  Ckraaldered 
One  on  Hearing. — Where  original  and 
amended  bills  are  filed,  they  are  both 
to  be  looked  to  in  support  of  the  com- 
plainant's case  on  demurrer.  Bradley 
V,  Dibbrell,  3  Heisk.  (Tenn.)  522; 
Wilson  V.  Beadle,  2  Head  (Tenn.) 
512;  Dillon  V.  Davis,  3  Tenn.  Ch. 
394.  See  also  Atkinson  v.  Hanway,  i 
Cox  360;  EUice  v.  Goodson,  3  Myl.  & 
C.  65^. 

2.  Ocean  Ins.  Co.  v.  Fields,  2  Story 
(U.  S.)  59;  Phelps  V,  McDonald,  2 
MacArthur  (D.  C.)  375;  Eggleston  v. 
Watson,  53  Miss.  339 ;  Byrne  v.  Taylor, 
46  Miss.  95 ;  McGowan  v.  McGowan, 
48  Miss.  553;  Brown  v.  Severson,  12 
Heisk.  (Tenn.)  381.  See  also,  Jii/ra, 
III.  Admissions  by  Demurrer. 

On  demurrer  the  court  looks  alone 
to  the  bill,  and  cannot  notice  exhibits. 
Eggleston  v.  Watson,  53  Miss.  339. 

3.  McLane  v,  Johnson,  59  Vt.  237 ; 
Wade  V.  Pulsifer,  54  Vt.  45 ;  Holt  v, 
Daniels,  61  Vt.  89;  Murphy  v.  Lin- 
coln, 63  Vt.  278;  Kyle  V.  Riley,  11 
Heisk.  (Tenn.)  230;  Stephens  v.  Mar- 
tin, 85  Tenn.  278.  See  also  Harding 
V,  Egin,  2  Tenn.  Ch.  39;  Caruthers  v. 
Caruthers,  2  Lea  (Tenn.)  77.    Contra, 


in  Michigan  the  practice  is  otherwise 
and  does  not  permit  a  separate  hearing 
on  a  demurrer  in  an  answer  to  a  bill. 
Zabel  V,  Harshman,  68  Mich.  270. 

4.  Cooper's  Eq.  PI.  115;  Dan.  Ch. 
Pr.  (6th  Am.  ed.)  597,  598;  Emans  v, 
Emans,  14  N.  J.  Eq.  114;  Durling  v. 
Hammar,  20  N.  J.  Eq.  228. 

ninstratUms. — Thus,  where  one  part 
of  a  bill  is  demurred  to,  and  answer 
and  pleas  are  put  in  to  the  other  parts, 
the  bill  should  not  be  dismissed  on 
sustaining  the  demurrer ;  leave  should 
be  given  to  amend.  Beauchamp  v. 
Gibbs,  I  Bibb  (Ky.)  481. 

If  there  is  a  demurrer  to  the  whole 
bill  and  also  to  a  part,  and  the  latter 
only  is  sustained,  so  much  of  the  bill 
as  seeks  relief  in  relation  to  the  mat- 
ters adjudged  bad  should  be  dismissed, 
a  demurrer  to  the  balance  overruled, 
and  defendants  directed  to  answer 
thereto.  Giant  Powder  Co.  v.  Cali- 
fornia Powder  Works,  98  U.  S.  126. 

Amendment  of  Bill  at  Tenn  Subsequent 
to  Its  Partial  Dismissal  on  Demurrer. — 
An  amended  bill  supplying  defects  for 
which  the  original  bill  was  dismissed 
on  demurrer,  as  to  some  of  the  de- 
fendants and  as  to  a  portion  of  the  relief 
sought,  may  be  filed  by  leave  of  court 
at  a  term  subsequent  to  that  at  which 
the  demurrer  was  sustained.  Lookout 
Bank  v.  Susong,  90  Tenn.  590. 

6.  Cooper's  Eq.  PI.  115;  Cullison  v, 
Bossom,  I  Md.  Ch.  95;  Mercantile 
Nat.  Bank  v.  Carpenter,  loi  U.  S. 
567. 
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at  befinre  Allowing  Dtmnrrcr. — Where  the  cause  of  demurrer 
can  be  removed  by  amendment,  the  court  may,  without  deciding 
the  demurrer,  permit  an  amendment  of  the  bill.  ^ 

8.  Amendments— e«iierallj. — But,  from  a  very  early  period,  the 
practice  of  allowing  amendments  has  obtained,^  but  amendments 
are  only  allowed  when  necessary  to  attain  the  ends  of  justice  in 
the  cause.^ 

Whax  Dcfeets  Amendable. — Any  merely  formal  defect  the  plaintiff  will 
be  permitted  to  amend  on  terms,*  and  a  bill  bad  for  any  defect,* 
or  misjoinder  of  parties,®  or  for  laches,  may  be  amended.'^ 

linitetion  of  Bight  to  Amend. — But  if  a  demurrer  going  to  the  merits 
of  the  whole  bill  is  sustained  for  want  of  equity,  it  cannot  be 
amended  so  as  to  make  a  new  case  with  new  parties.^ 


1.  Crowder  v.  Tumey,  3  Coldw. 
(Tenn.)  551 ;  Michigan  Bank  v,  Niles, 
Walk.  (Mich.)  398;  Story's  Eq.  PL,  ^ 
891;  Cooper's  Eq.  PI.  334;  Dan.  Ch. 
Pr.  (6th  Am.  ed.)  598;  Rawlings  v, 
Lambert,  i  John.  &  H.  458;  Hiudiam 
r.  Llewellyn,  ai  W.  R.  776;  Schneider 
V.  Lizardi,  9  Beav.  468. 

S.  Cooper's  Eq.  PI.  115;  Lloyd  v. 
Loaring,  6  Ves.  Jr.  779;  Coningsby  v, 
Jckyll,  2  P.  Wms.  300;  Cullison  v. 
Bossom,  I  Md.  Ch.  95. 

8.  Hunt  V.  Rousmaniere,  2  Mason 
(U.S.)  365;  Dowell  t'.  Applegate,  8 
Fed.  Rep.  698;  Mercantile  Nat.  Bank 
V.  Carpenter,  loi  U.  S.  567;  Mer- 
chants' Bank  v.  Stevenson,  7  Allen 
(Mass.)  491 ;  Portland,  etc.,  R.  Co.  v. 
Boston,  etc.,  R.  Co.,  65  Me.  122; 
Keerl  v.  Keerl,  28  Md.  157.  See  also 
Cotton  V.  Dacey,  61  Fed.  Rep.  481. 
See  also  article  Amendments,  vol.  i, 

P-  458. 

"Some  doubt  has  been  thrown  out 
in  argument,  as  to  the  authority  of  the 
court  to  allow  an  amendment  of  the 
bill,  after  the  cause  had  been  decided 
in  favor  of  the  demurrer.  I  should  be 
sorry  that  any  doubt  of  the  propriety 
of  such  a  practice  should  pre\^il  in 
anj  case,  where  the  court  should  be  of 
opinion  that  it  was  called  for  by  the 
real  merits  and  justice  of  the  case.  If 
there  were  a  stubborn  rule  of  practice 
against  it,  it  might  induce  one  to 
pause.  But  I  know  of  no  such  rule; 
and  as  far  as  cases  go,  they  only  show 
thatthe  court  will  exercise  its  discre- 
tion cautiously  on  applications  of  this 
nature."  Hunt  v.  Rousmaniere,  2 
Mason  (U.  S.)  365. 

AmandmantB  Usnally  DlBcreticmary. — 
These  amendments,  it  is  apprehended, 
are  usually    discretionary    with  the 


court.  Hunt  v,  Rousmaniere,  2  Mason 
(U.  S.)  365;  Dowell  V,  Applegate,  8 
Fed.  Rep.  698 ;  Mercantile  Nat.  Bank 
V, Carpenter,  loi  U.S. 567 ; Merchants* 
Bank  v.  Stevenson,  7  Allen  (Mass.) 
491;  Portland,  etc.,  R.  Co.  v,  Boston, 
etc.,  R.  Co.,  65  Me.  122;  Keerl  v. 
Keerl,  28  Md.  157 ;  Osborne  v,  Jullion, 
3  Drew.  552 ;  Wellesley  v,  Wellesley,  4 
Myl.  &  C.  558;  Atty.-Gen.  v.  Poole 
Corp.,  4  Myl.  &  C.  33;  Vernon  v* 
Vernon,  2  Myl.  &  C.  172.  See  also  Ty- 
ler V.  Bell,  I  Keen  826 ;  Schneider  v, 
Lizardi,  9  Beav.  461.  See  also  article 
Amendments,  vol.  i,  p.  463. 

4.  McElwain  v.  Willis,  3  Paige  (N. 
Y.)  505 ;  Hiller  v.  Cotton,  48  Miss. 
593 ;  Puterbaugh  v,  Elliott,  22  111.  157 ; 
Wright  V.  Wright,  8  N.  J.  Eq.  143. 

6.  Plumley  v.  Plumley,  8  N.  J.  Eq. 
511;  Seymour  v.  Long  Dock  Co.,  17 
N.  J.  Eq.  169;  Barrett  v.  Doughty,  25 
N.  J.  Eq.  379;  Frazer  v.  Legare,  Bailey 
Eq.  (S.  Car.;  389;  Davis  v.  Clabaugh, 
30  Md.  508;  Palmer  v.  Rich,  12  Mich. 
414. 

6.  Clark  v.  Holbrook,  146  Mass.  366. 
Hultl&rloixsiiesB. — Where  a  demurrer 

is  sustained  on  the  ground  of  multi- 
fariousness of  the  bill,  and  the  demurrer 
goes  to  only  part  of  the  bill,  leaving 
other  parts  untouched  and  maintaina- 
ble as  against  all  the  defendants,  plain- 
tiff may  obtain  leave  to  amend  by 
striking  out  the  objectionable  parts. 
McElwee  v.  Massey,  10  Rich.  Eq.  (S. 
Car.)  377 ;  Jeff erson  v.  Gaines,  7  Baxt, 
(Tenn.)  368. 

7.  Cottrell  v.  Watkins,  89  Va.  811, 
in  which  it  was  held  that  the  plaintiff 
was  entitled  to  amend  the  bill  so  as  to 
explain  the  apparent  laches. 

8.  March  v.  Mayers,  85  111.  178; 
Puterbaugh  v,   Elliott,    22    111.    157; 
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Applieation  for  Leave  to  Amend. — On  the  sustaining  of  the  demurrer, 
if  the  plaintiff  desires  to  amend,  it  is  his  duty  to  apply  for  leave 
to  amend ;  otherwise,  the  bill  may  be  dismissed.^  The  applica- 
tion must  be  made  before  final  judgment  is  rendered  on  the  de- 
murrer,* and  should  show  in  what  respect  the  bill  is  sought  to  be 
amended,  in  order  that  the  court  may  determine  whether  any 
amendment  can,  in  fact,  be  made,  which  would  obviate  the  objec- 
tion to  it.* 

Fidlnre  to  Amend  within  Time  Limited. — If  a  demurrer  to  a  bill  is  sus- 
tained with  leave  to  amend,  and  the  amendment  is  not  made 
within  the  time  limited,  the  bill  must  be  dismissed  * 

EflMt  of  Amendment — Where  a  bill  is  amended  after  demurrer 
thereto  has  been  sustained,  the  amendment  operates  as  a  waiver 
of  the  right  to  question  the  correctness  of  the  ruling  sustaining 
the  demurrer.^ 

4.  Sustaining  Demurrer  on  Appeal. — After  a  decision  on  appeal 
sustaining  a  demurrer,  defendant  cannot  amend  unless  the  pro- 
posed amendment  makes  a  case  for  equitable  relief  beyond  a  rea- 
sonable doubt,  and  not  even  then  if  there  has  been  any  apparently 
needless  delay .• 


Verplank  v.  Mercantile  Ins.  Co.,  i 
Edw.  Ch.  (N.  Y.)  46;  Lefew  v.  Hoop- 
er, 82  Va.  9^6.  See  also  Tyler  v. 
Bell,  2  Myl.  i  C.  89;  Pratt  v.  Bacon, 
10  Pick.  (Mass.)  123.  See  also  article 
Amendments,  vol.  i,  p.  479. 

1.  Alexander  v,  Moye,  38  Miss.  640; 
McDowell  V.  Cochran,  11  111.  31 ;  Hol- 
liday  v.  Riordon,  12  Ga.  417 ;  DeLouis 
V,  Meek,  2  Greene  (Iowa)  55 ;  Postle- 
wait  V.  Howes,  3  Iowa  365.  But  see 
Michigan  Bank  t;.  Niles,  Walk.  (Mich.) 
398.  See  also  article  Amendments, 
vol.  I,  p.  502. 

2.  Holliday  v.  Riordon,  12  Ga.  417. 
8.  Campbell  v.  Powers,  139  111.  128; 

Michigan  Bank  v,  Niles,  Walk.  (Mich.) 
398.  See  also  article  Amendments, 
vol.  I,  p.  503. 

"It  would  seem  too  plain  for  argu- 
ment that,  before  a  chancellor  could 
say  an  amendment  should  be  allowed 
as  in  furtherance  of  justice,  he  must 
be  apprised  of  the  nature  of  the  amend- 
ment to  be  made.  For  aught  that  ap- 
peared, the  amendments  proposed  may 
have  been  of  the  most  frivolous  char- 
acter, calculated  to  harass  and  annoy 
the  defendant  by  prolonging  the  liti- 
gation and  increasing  the  expense.  In 
such  a  case  no  one  would  contend  that 
the  amendment  should  be  allowed. 
There  is  no  hardship  in  requiring  a 
party  who  is  in  default,  and  invoking 
the  discretion  of  the  court,  to  present 


with  his  application  for  leave  the 
amendments  proposed  to  be  made." 
Campbell  v.  Powers,  139  111.  128. 

4.  Osborne  v.  Hollenback,  3  Kulp 
(Pa.)  138. 

5.  Browne  v.  Browne,  17  Fla.  607. 
See  also  article  Amendments,  vol. 
I,  p.  490. 

6.  Picquet  v.  Augusta,  64  Ga.  516; 
Thurmond  v.  Clark,  47  Ga.  500 ;  King 
V,  King,  45  Ga.  195.  See  also  Tyler  v. 
Bell,  2  Myl.  &  C.  89. 

Remand  with  Leave  to  Amend  Multlfiul- 
ons  BUI. — Where  a  demurrer  is  sustained 
to  a  bill  for  multifariousness,  and  the 
plaintiff  appeals  instead  of  amending, 
on  the  decree  being  affirmed  in  the 
Supreme  Court  the  cause  will  not  be 
dismissed  absolutely,  but  remanded  to 
the  court  below  for  amendment  and 
trial  on  its  merits.  Harrison  v.  Hal- 
lum,  5  Coldw.  (Tenn.)  525.  But  see 
Mcintosh  V.  Alexander,  16  Ala.  87. 

Insertion  of  Matter  Known  to  Complain  - 
ant  at  Time  of  Filing  of  BUI  Not  Allowed. 
— The  Supreme  Court,  upon  sustaining 
the  demurrer  to  a  bill,  will  not  remand 
for  the  insertion  of  facts  known  to 
complainant  at  the  filing  of  the  bill, 
where  the  successful  cause  of  demurrer 
was  based  on  the  absence  of  such  facts 
and  the  insufficiency  in  law  of  the 
statements  made  to  authorize  the  re- 
lief sought  Fogg  V,  Union  Bank,  4 
Baxt.  (Tenn.)  539;  McEwen  v.  Gilles- 
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6.  Efbot  of  Final  Decree  on  Sustaining  Demurrer. — If  a  decree  dis- 
missing a  bill  is  upon  the  merits,  it  will  be  a  conclusive  bar  to  a 
suit  for  the  same  cause  of  action.*  Otherwise,  where  the  defect  is 
merely  one  of  form.* 

XIZ.  Oyebbuling  Demtjbbeb — 1.  Second  Demurrer — ^Not  so  Ezten- 
itn  M  Pint. — A  second  demurrer  to  a  bill,  as  extensive  as  the  de- 
murrer overruled,  is  not,  as  a  general  rule,  allowable ;  ^  and  the 
reason  for  this  is,  that  if  defendant  were  permitted  to  demur  after 
a  previous  demurrer  had  been  overruled,  it  would  amount  to  a 
rehearing  of  the  case,  on  the  grounds  of  the  previous  demurrer.* 

LMTetomeHeoessary. — It  has  been  held,  though,  that  by  permis- 
sion of  court,  defendant  may  put  in  a  demurrer  less  extended 
where  a  demurrer  to  the  whole  bill  is  overruled,^  but  it  is  neces- 


pie,  3  Lea  (Tenn.)  204;  Parkes  v. 
Clift,  9  Lea  (Tenn.)  524;  Puckett  v. 
Richardson,  6  Lea  (Tenn.)  64. 

1.  Londonderry  v.  Baker,  7  Jur.  N. 
S.  811 ;  Oriental  Inland  Steam  Co.  v, 
Briggs,  8  Jur.  N.  S.  201;  Parkes  v, 
Clift,  9  Lea  (Tenn.)  529;  Murdock  v. 
(Jtskill,  8  Baxt.  (Tenn.)  22;  Groteh- 
kemper  v.  Carver,  4  Lea  (Tenn.)  375 ; 
Gainus  v.  Bowman,  10  Heisk.  (Tenn.) 
605;  Sloane  v,  Williamson,  4  Heisk. 
(Tenn.)  507 ;  Ellis  v.  Staples,  9  Humph. 
(Tenn.)  238;  Williams  v.  Hollings- 
worth,  5  Lea  (Tenn.)  358 ;  E*p.  Knight, 
3  Lea  (Tenn.)  404 ;  Smith  v.  Hornsby, 
70  (Ja.  552. 

linritalions  or  Laches. — ^A  decree  dis- 
missing a  bill  on  the  ground  of  limita- 
tions, lapse  of  time,  or  laches,  is  on 
the  merits,  and  will  bar  any  suit  for 
the  same  cause  of  action.  Parkes  v, 
Clift,  9  Lea  (Tenn.)  524. 

FaUvre  to  Sbow  TlUe. — As  title  must 
be  shown  to  maintain  a  bill  to  stay 
waste,  a  decree  dismissing  a  bill  for 
want  of  equity  is  res  ad  judicata  on  the 
question  of  title.  Gainus  v.  Bowman, 
10  Heisk.  (Tenn.)  605. 

2.  DanielPs  Ch.  Pr.  (6th  Am.  ed.) 
598;  Holmes  v.  Remsen,  7  Johns.  Ch. 
(N.  Y.)  286. 

Want  of  JmlBdlctUm. — The  dismissal 
of  a  bill  on  demurrer  for  want  of  juris- 
diction constitutes  no  bar  to  a  suit  at 
law  to  enforce  the  same  right.  Rich- 
ards V,  Lake  Shore,  etc.,  R.  Co.,  124  HI. 

8.  Opening  Proof  on  Oreimlliig  De- 
nwrrer— Waiver. — Where  a  defendant 
answers  and  demurs,  but  takes  no  testi- 
mony in  support  of  his  answer,  and 
elects  to  go  to  a  hearing  upon  his  de- 
murrer, leave  will  not  be  granted  to 
open  proof  upon  overruling  the  de- 


murrer. Orendorf  v,  Budlong,  12  Fed. 
Rep.  24. 

Demnzrer  Overruled  by  Implioatlon. — 
Where,  upon  demurrer  alleging  several 
specific  grounds  and  dismissal  of  the 
bill  as  to  some  of  the  defendants,  the 
other  defendants  are  required  to  an- 
swer so  much  of  the  bill  as  relates  to 
them,  the  demurrer  is  by  implication 
overruled.  Mason  v.  Bair,  33  111.  194; 
Devonsher  v,  Newenham,  2  Sch.  & 
Lef.  199;  Booth  V.  Stamper,  10  Ga. 
113;  Fuller  V.  Knapp,  24  Fed.  Rep. 
100;  Baker  T^  Mellish,  11  Ves.  Jr.  70, 
Bro.  Ch.  66,  Lord  Red.  217;  Hoge 
V,  Junkin,  79  Va.  220. 

4.  Story's  Eq.  PI.,  §460;  Mitford's 
Eq.  PI.,  by  Jeremy,  216,  217;  Cooper's 
Eq.  PI.  115;  Montgomery's  Eq.  PI. 
112,  113;  Baker  v.  Mellish,  11  Ves. 
Jr.  70;  Booth  V,  Stamper,  10  Ga.  113; 
Fuller  V.  Knapp,  2J.  Fed.  Rep.  100.  . 

6.  Baker  v.  Mellish,  11  Ves.  Jr.  68, 
in  which,  a  demurrer  to  the  whole  bill 
having  been  overruled,  defendant  was 
allowed  to  put  in  a  demurrer  to  so 
much  of  the  bill  as  sought  a  discovery 
of  the  defendant's  title.  See  also 
Metier    v.    Metier,     18    N.     J.     Eq. 

375- 

Amendment  of  Demurrer  Too  Bzten- 
ttve. — Sometimes  defendant  has  been 
permitted  to  amend  his  demurrer  so 
as  to  make  it  less  extensive.  Glegg  v. 
Legh,  4  Madd.  207;  Thorpe  v,  Mc- 
Cauley,  5  Madd.  218.  Thus,  when  a 
bill  was  filed  for  tithes,  and  defendant 
filed  a  cross  bill  to  discover  plaintiff's 
title  to  the  tithes,  and  whether  he 
had  not  conveyed  them  away,  it  was 
held  that  a  demurrer  to  the  whole  dis- 
covery would  not  lie,  but  that  the  de- 
murrer might  be  amended  so  as  to 
confine    it    to    a    discovery   whether 
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sary  to  obtain  leave  of  court  to  put  in  a  second  demurrer,  as  two 
dilatories  will  not  be  permitted  in  equity.^ 

To  Amended  BlU. — The  defendant  has  a  right  to  interpose  a  new- 
demurrer  to  an  amended  bill,  notwithstanding  a  previous  demurrer 
to  the  original  bill  has  been  overruled;*  but  the  right  to  demur 
a  second  time  to  the  whole  bill,  upon  amendment  made,  applies 
only  to  cases  where  the  amendment  is  made  and  the  demurrer 
filed  before  the  answer  is  put  in.* 

One  of  the  decisions  upon  this  question  goes  to  the  extent  of 
saying  that  the  fact  that  the  circumstances  of  the  amendment 
were  of  the  most  trifling  extent,  does  not  make  any  difference ;  * 
but  the  correctness  of  this  doctrine  has  been  questioned,  and  with 
good  reason.^ 

2.  Answer  after  Demurrer  Overmled. — It  is  not  proper  practice 
to  enter  a  final  decree  on  overruling  a  demurrer,®  as  defendant 


plaintiff    had  conveyed    them    away. 
Glegev.  Legh,  4  Madd.  191. 

1.  Rowley  v,  Eccles,  i  Sim.  &  S. 
511,  Lord  Red.  216. 

2.  Bowes  V.  Hoeg,  15  Fla.  403; 
McCourt  V.  Lobdell,  32  Gratt.  (Va.) 
185;  Scott  V.  Calvit,  3  How.  (Miss.) 
148;  Davis  V,  Davis,  62  Miss.  818; 
Booth  V.  Stamper,  10  Ga.  109;  Dillon 
V.  Davis,  3  Tenn.  Ch.  394;  Bosanquet 
V.  Marsham,  4  Sim.  573;  Moore  v. 
Armstrong,  9  Port.  (Ala.)  697;  Ban- 
croft V.  Wardour,  2  Bro.  C.  C.  66, 
Dick.  672 ;  Cresy  v.  Beavan,  13  Sim. 
354;  Robertson  v.  Londonderry,  5 
Sim.  226. 

AmendniAnt  by  Adding  Partaer. — A 
defendant  whose  demurrer  has  been 
overruled,  and  to  whom  time  has  been 
given  to  answer,  may  demur  again 
without  leave  being  specially  granted, 
plaintiffs  having  in  the  meantime 
amended  their  bill  by  joining  an- 
other person  as  complainant.  Moore 
V.  Armstrong,  9  Port.  (Ala.)  697. 

8.  Booth  V.  Stamper,  10  Ga.  114,  in 
which  it  is  said  :  **  It  is  a  general  rule 
of  equity  practice,  that  a  defendant 
cannot,  after  he  has  answered  the 
original  bill,  if  the  plaintiff  amends  it, 
put  in  a  general  demurrer  to  the 
whole  bill,  because  the  answer  will 
overrule  the  demurrer." 

4.  Bosanquet  v.   Marsham,  4  Sim. 

573- 

6.  Booth  V.  Stamper,  10  Ga.  113,  in 
which  the  court  says:  "When  the 
plaintiff  is  allowed  to  amend,  it  is 
clearly  right  that  the  defendant  should 
be  entitled  to  demur  to  the  amend- 
ment, and  if  the  amendment  is  mate- 
rial, that  is,  if  it  varies  the  case  made 


in  the  original  bill,  it  is  equally  clear 
that  the  defendant  ought  to  have  the 
right  to  demur  to  the  bill  as  amended, 
even  if  he  has  once  demurred  and 
been  overruled.  I  see  the  most  satis- 
factory reasons  for  all  this,  but  I  must 
say  that  I  see  no  good  reason  for  al- 
lowing a  second  demurrer  to  a  bill, 
because  an  immaterial  and  trivial 
amendment  has  been  made.  If  the 
amendment  does  not  change  at  all 
the  case  made,  if  the  complainant's 
equity  remains  the  same,  and  the  de- 
fendant may  demur  again  to  the  whole 
bill,  then  I  see  no  value  in  the  rule 
stare  decisis,  or  in  the  conservative 
power  of  the  doctrine  of  res  fudicafa," 

6.  Trim  v.  Baker,  T.  &  R.  253; 
Forbes  v.  Tuckerman,  115  Mass.  119; 
O'Hare  v.  Downing,  130  Mass.  16; 
Warner  v,  Tomlinson,  i  Root  (Conn.) 
201 ;  Bottorf  v.  Conner,  i  Blackf. 
(Ind.)  287;  Armor  v.  Lyon,  i  Colo.  7; 
Collateral  Security  Bank  v.  Fowler, 
42  Md.  393;  Trego  v.  Skinner,  42  Md. 
427;  Sutton  V.  Gatewood,  6  Munf. 
(Va.)  398;  Pecks  v.  Chambers,  8  W. 
Va.  210;  Nichols  v.  Nichols,  8  W. 
Va.  174;  Hays  v.  Heatherly,  36  W. 
Va.  613 ;  Lambert  v.  Lambert,  52  Me. 
544;  Bowman  v,  Marshall,  i  Chan. 
Sent.  (N.  Y.)  27. 

nUnois. — In  Illinois,  the  correct 
practice  on  overruling  a  demurrer  to 
the  bill  is  not  to  render  a  decree,  but 
to  make  an  order  requiring  the  de- 
fendant to  answer,  and,  if  he  does  not 
do  so,  to  take  the  bill  as  confessed. 
Bruschke  v.  Der  Nord  Chicago 
Schuetzen  Verein,  IA5  111.  43^.  Con- 
Ira,  Iglehart  v.  Miller,  41  111.  App. 
439.  But  the  question  whether  the 
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is  entitled,  on   obtaining  leave,  to    put  in  an  answer  to  the 
biU.i 

Wliftt  Xatter  Set  np  by  Answer. — ^There  is  a  conflict  of  authority  as  to 
whether  the  same  defense  may  be  set  up  by  answer  or  plea  as  was 
set  up  by  the  demurrer.  Some  courts  have  declared  that  on  the 
overruling  of  a  demurrer  the  same  matter  may  be  set  up  by  answer,* 


defendant  should  be  ruled  to  answer 
is  one  of  discretion,  and  will  not  be 
reviewed  on  appeal.  Miller  v.  David- 
son, 8  III.  518;  Roach  V,  Chapin,  27 
111.  194;  Wangelin  v,  Goe,  50  111.  459. 
1.  Alabama. — Forest  v,  Robinson,  4 
Port.  (Ala.)  45. 

Florida. — Myers  v.  McGahagan,  36 
Fla.  303. 

Indiana. — Bottorf  v.  Conner,  i 
Blackf.  (Ind.)  287;  Lafavour  v.  Jus- 
tice, 5  Blackf.  (Ind.)  366;  Kipper  v. 
Glancey,  2  Blackf.  (Ind.)  356;  Hen- 
derson V.  Dennison,  i  Ind.  152. 

Maine. — Lambert  v.  Lambert,  52 
Me.  544. 

Maryland. — ^Trego  v.  Skinner,  42 
Md.  4^;  Collateral  Security  Bank  v. 
Fowler,  42  Md.  393. 

Mississi^i, — Nye  v.  Slaughter,  27 
Miss.  638. 

Missouri. — Cole  County  v.  Anghey, 
12  Mo.  132. 

New  Tork. — Atlantic  Ins.  Co.  v. 
Lemar,  10  Paige  (N.  Y.)  385;  Smith 
tJ.  Ballantyne,  10  Paige  (N.  Y.)  loi ; 
Bowman  v.  Marshall,  i  Chan.  Sent. 
(N.  Y.)  27. 

Virginia. — Northwestern  Bank  v. 
Nelson,  i  Gratt.  (Va.)  in;  Reynolds 
V.  State  Bank,  6  Gratt.  (Va.)  17J.; 
Sutton  V.  Gatewood,  6  Munf.  ( Va. )  398. 
West  Virginia.— P&Tk  v.  Ulster, 
etc.,  Petroleum  Co.,  25  W.  Va.  109; 
Hajs  V.  Heatherly,  36  W.  Va.  613; 
Nichols  V.  Nichols,  8  W.  Va.  174; 
Pecks  V.  Chambers,  8  W.  Va.  210. 

Wisconsin. — Carman  v.  Hurd,  i  Pin. 
(Wis.)  619. 

Untied  Stales. — Woodworth  v.  Ed- 
wards, 3  Woodb.  &  M.  (U.  S.)  120; 
Matthews  v.  Lalance,  etc.,  Mfg.  Co., 
iSBlatchf.  (U.S.)  84;  Wooster  V. 
Blake,  7  Fed.  Rep.  816. 

If  a  demurrer  which  goes  to  the 
whole  bill  is  overruled,  it  is  an  adju- 
dication that  the  complainant  is  enti- 
tled to  some  relief,  but  the  extent  of 
the  relief  is  still  an  open  question. 
Johnson  v.  Wheelock,  63  Ga.  623. 

Aniwer  Filed  wttli  Demurrer. — Where 
w  answer  is  filed  with  the  demurrer, 
^  maj  be  done  in  Massachusetts,  and 


the  demurrer  is  overruled,  no  order  to 
answer  over  is  necessary.  O'Hare 
V.  Downing,  130  Mass.  16. 

Answer  to  fvtt  and  Demurrer  to  Part. 
— Where  defendant  answers  part  of 
the  bill  and  also  demurs,  and  the 
demurrer  is  overruled,  if  complain- 
ant wants  further  answer  he  must  file 
exceptions  to  the  answer  already  filed 
for  insufficiency,  and  no  further  answer 
is  necessary  till  exceptions  have  been 
filed  and  allowed  or  submitted  to. 
Many  v.  Beekman  Iron  Co.,  9  Paige 
(N.  Y.)  188,  Bunb.  123.  Compare 
Siflfkin  V.  Manning,  9  Paige  (N.  Y.) 
222.  See  also  Kuypers  v.  Reformed 
Dutch  Church,  6  Paige  (N.  Y.)  570. 

2.  Dormer  v.  Fortescue,  2  Atk.  284 ; 
Crawford  v.  The  William  Penn,  3 
Wash.  (U.  S.)  484;  Avery  v.  Holland, 
2  Overt.  (Tenn.)  71;  Cronin  v,  Wat- 
kins,  I  Tenn.  Ch.  121 ;  Bolton  v.  Dick- 
ens, 2  Cent.  L.  J.  477.  See  also  John- 
asson  V.  Bonhote,  2  Ch.  Div.  298. 

**  The  man  who  demurs  at  law  de- 
murs in  chief;  and  [the  demurrer]  is 
a  perpetual  bar  if  judgment  should  be 
against  him,  and  therefore  it  is  at  his 
own  peril  if  he  does  it ;  but  if  a  defend- 
ant demurs  in  chancery  and  is  overruled 
he  may  insist  afterwards  upon  the  same 
thing  by  his  answer."  Dormer  v.  For- 
tescue, 2  Atk.  282. 

The  Statate  of  UmitatloxiB  may  be  set 
up  by  answer,  although  overruled  in 
the  demurrer.  Bolton  v.  Dickens,  2 
Cent.  L.  J.  477. 

Plea  Setting  Up  Some  Hatter  by  Plea. 
— Although  a  defendant  cannot,  after 
the  court  has  overruled  his  demurrer 
to  the  whole  bill,  again  avail  himself 
of  the  same  method  of  defense,  yet  if 
a  bill  which  would  be  demurrable  if 
all  the  facts  were  disclosed  is  so  art- 
fully drawn  as  to  show  on  its  face  no 
grounds  for  demurrer,  defendant  may 
make  the  same  defenses  by  a  plea, 
stating  the  facts  necessary  to  bring  the 
case  truly  before  the  court.  But  as 
defendant  is  only  permitted  to  delay 
his  answer  once  by  plea  or  demurrer, 
without  leave  of  court,  he  must  obtain 
leave  to  do  so,  or  his  plea  will  be 
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while  others  have  denied  this  right.^  But  it  is  well  settled  that 
if  there  is  any  doubt  whether  the  defense  made  is  proper  for 
demurrer,  the  demurrer  may  be  overruled,  and  permission  given 
to  set  up  the  same  defense  by  answer,*  or  by  plea.* 

Olijection  SometimM  Bailed  at  Hearing. — And  sometimes  on  overrul- 
ing a  demurrer  the  court  will  reserve  to  the  defendant  the  right 
of  raising  the  same  objection  at  the  hearing.* 

Leave  to  Aniwer. — ^The  obtaining  of  leave  to  answer  after  a  de- 
murrer is  overruled,  and  the  time  within  which  the  answer  must 
be  put  in,  are  usually  regulated  by  statutes  or  rules  of  court,  and 
the  pleader  can  best  obtain  such  information  on  this  question  as 
he  may  need  by  consulting  his  own  statutes.  These  statutes  and 
rules  of  court,  foDowing  a  well-settled  rule  of  chancery  practice,* 
also  usually  provide  that  if  defendant  fails  to  answer  within  the 
time  limited  the  bill  may  be  taken  as  confessed,  and  a  decree 
rendered  granting  the  relief  praved.  But  no  decree  can  be  ren- 
dered  until  this  time  has  expired.* 

3.  Overmling  Demurrer  on  Appeal — It  has  been  held  that  it  is 
discretionary  with  the  appellate  court,  on  overruling  a  demurrer, 
to  remand  the  cause  for  trial  or  for  final  decree,  but  that  it  will 
not  remand  for  final  decree  in  the  absence  of  exceptional  circum- 
stances.'' 

Ordinarily  a  decree  of  the  appellate  court  overruling  a  de- 
murrer and  remanding  the  cause  to  be  proceeded  with,  is  not  an 
adjudication  of  anythmg  more  than  that  there  is  sufficient  equity 
upon  the  face  of  the  bill  to  require  an  answer.® 

stricken  from  the  files.    Dan.  Ch.  Pr.  S.  Stevens  v.  Kansas  Pac.  R.  Co.  5 

(6th  Am.  ed.)  601.  Dill.  (U.  S.)  487. 

1.  Tison  V,  Tison,  14  Ga.  167;  Wil-  4.  Jones  v.  Skipworth,  9  Beav.  237; 

son  V.  Hall,  67  Ga.  53.  Norman  v.  Stibj,  9  Beav.  560;  Baxen- 

a.  Stevens  v,  Kansas  Pac.  R.  Co.,  5  dale    v.  West.    Midland    R.    Co.,    8 

Dill.  (U.  S.)  487;  Evans  v.   Evans,  18  Jur.  N.  S.  1163;   Shrewsbury  v.  North 

Jur.  666;  Brownsword  v.  Edwards,  2  Staffordshire  R.  Co.,  9  Jur.  N.  S.  787. 

Ves.  242;  Mortimer  v.  Hartley,  3  De  5.  Hays  v.  Heatherly,36  W.Va.  613. 

G.  &  Sm.  316;  Cochrane  v.  Willis,  10  6.  Nichols  v.  Nichols,  8  W.Va.  174; 

Jur.  N.  S.  162;  Bloomstein  v,  Clees,  3  Pecks  v.  Chambers,  8  W.Va.  210. 

Tenn.   Ch.    438.     See  also    Standard  Answer  to  Origliial  Bill  and  Denmrrvr 

Oil  Co.  V.  Southern  Pac.  R.  Co.,  42  Fed.  to  Supplemental  BUI.— If  the  defendant 

Rep.  295.  has  answered  the  original  bill,  and  de- 

In  Brownsword  v,  Edwards,  2  Ves.  murred  to  the  supplemental  bill  only, 

243,  Lord  Hardwicke  thus  laid  down  it  is  erroneous  to  dismiss  the  original 

the  rule :  "As  this  is  a  question  upon  bill,  with  costs,  upon  the  mere  allow- 

the  legal  title  to  an  estate  on  the  con-  ance  of  the  demurrer  to  the  supple- 

struction  of  a  will,  if  there  was  any  mental  bill.     Davoue  v.    Fanning,  4 

doubt  I  should  not  determine  it  on  de-  Johns.  Ch.  (N.  Y.)  199. 

murrer;   but  would,  notwithstanding  7.  Stewart  v.  Flint,  57  Vt.  216. 

the  inclination  of  my  opinion  might  8.  Battle   v.   Street,  85  Tenn.  282; 

be  in  favor  of  defendant,  overrule  the  Jourolmon  v.  Massengill,  86  Tenn.  90; 

demurrer  without  prejudice  to  the  de-  Kodgers  v.  Dibrell,  6  Lea  (Tenn.)  69; 

fendant's  insisting  on  the  same  matters  Kirkpatrick  v,  Utley,  14  Lea  (Tenn.) 

by  way  of  answer,  so   that  it  might  96. 

more  fully  come  before  the  court  at  Remand  wttli  Leaye  to  Omnplalnant  to 

the  hearing."  Amend. — When  a  decree  overruling  a 

432  Volume  VI. 


lUlm  to  Ocoiiir.  DEMURRERS  IN  CHA  NCER  Y.       Formal  Bafeeto. 


4.  EiEwt  of  Final  Decree  on  (hrermling  Demurrer. — A  final  judg- 
ment upon  a  demurrer,  which  has  gone  clearly  to  the  merits  of 
the  case,  is  an  effectual  bar  to  any  further  litigation.*  But  if  the 
first  suit  was  dismissed  for  defect  of  pleadings  or  parties,  or  a 
misconception  of  the  form  of  proceedings,  or  a  want  of  jurisdic- 
tion, or  was  disposed  of  on  any  ground  which  did  not  go  to  the 
merits  of  the  action,  the  judgment  rendered  will  prove  no  bar  to 
another  suit.* 

XX.  DsncTB  Waived  bt  Fahveb  to  Dekitb— 1.  Defects  of  Sub- 
stance.— Although  the  proper  and  usual  method  of  objecting  to  a 
bill  for  defects  of  substance  apparent  on  the  face  of  it  is  by  de- 
murrer,  yet  if  the  bill  is  without  equity,  or  the  case  made  thereby 
does  not  authorize  the  granting  of  relief  to  plaintiff,  such  a  de- 
fect is  not  waived  by  failure  to  demur,  and  the  objection  may 
be  raised  at  the  hearing.* 

2.  Formal  Defects. — ^AU  formal  and  technical  objections  to  a  bill 
are  waived  by  failure  to  demur  and  by  going  to  a  hearing  on  the 
merits.*     It  has  been  held  that  if  a  bill  is  defective  on  its  face 


demurrer  for  want  of  equity  is  re- 
versed, the  court  may  remand  with 
leave  to  complainant  to  amend  the 
bill.  Wilburn  v.  McCalley,  63  Ala. 
436.  See  also  Frazer  v.  Legare,  Bailey 
Eq.  (S.Car.)389. 

1.  Corrothers  v.  Sargent,  20  W.  Va. 
356;  Grotenkemper  v.  Carver,  4  Lea 
(Tenn.)  380.  See  also  Kilpatrick  v. 
Strozier,  67  Ga.  247. 

Bamorml  to  Fed«ral  Oonrt— Eflteot. — 
Where  a  demurrer  to  a  cause  on  trial 
in  a  state  court  is  overruled,  and  the 
cause  is  subsequently  removed  to  a 
federal  court,  the  decision  of  the  state 
court  on  such  demurrer  i«  binding  on 
the  federal  court.  Lookout  Mountain 
R.  Co.  V,  Houston,  44  Fed.  Rep.  449. 

Law  of  ttie  Case. — A  decision  on  a 
demurrer  is  the  law  of  the  case  to  be  fol- 
lowed upon  similar  facts  until  a  differ- 
ent rule  is  laid  down  by  the  Supreme 
Court,  and  this  is  true  although  such 
decision  was  rendered  by  another  judge 
than  the  one  trying  the  cause.  Wake- 
lee  V.  Davis,  44  Fed.  Rep.  532 ;  Corn- 
wall V.  Davis,  44  Fed.  Rep.  533. 

1  Hughes  V.  U.  S.,  4  Wall.  (U.  S.) 
J32.  See  also  Foster  v.  Busteed,  100 
Mass.  412. 

8.  Alabama. — Herbert  v.  Hobbs,  3 
Stew.  (Ala.)  9;  Moore  v.  Dial,  3 
Stew.  (Ala.)  155. 

Iowa. — Kriechbaum  v.  Bridges,  i 
Jowa  14;  Cowles  v.  Shaw,  2  Iowa  496; 
Dinwiddle  v.  Roberts,  x  Greene 
Jowa)  363;  CheuYCte  v.  Mason,  4 
''  (Iowa) 


Maryland. — West  v.  Hall,  j  Har.  & 
J.  (Md.)  221;  Chambers  v.  Chalmers, 
4  Gill  &  J.  (Md.)  A2o;  Tartar  v.  Gibbs, 
24  Md.  337 ;  Alien  v.  Burke,  2  Md. 
Ch.  537 ;  Dunnock  v.  Dunnock,  3  Md. 
Ch.  149;  Gibbs  v.  Cunningham,  4 
Md.  Ch.  322;  Gover  v.  Christie,  2 
Har.  &  T.  (Md.)  67;  Drury  v.  Conner, 
I  Har.  &  G.  (Md.)  220. 

England. — Barker  v.  Dacie,  6  Ves. 
Jr.  686;  Hovenden  v.  Annesley,  2  Sch. 
&  Lef.  621. 

DismlBMl  OB  Hotton. — A  bill  may  be 
dismissed  on  motion,  at  any  stage  in 
the  proceedings,  for  want  of  equity. 
Bryant  v.  Peters,  3  Ala.  160. 

Defect  Not  Cured  by  Aiifwor  or  Proof. 
— On  final  hearing  the  bill  may  be  dis- 
missed for  want  of  equity,  though  not 
demurred  to,  and  though  the  answer 
does  not  insist  on  the  want  of  equity 
by  way  of  demurrer.  And  neither  the 
answer,  the  proof,  nor  other  extra- 
neous matter  can  supply  the  defect. 
Herbert  v.  Hobbs,  3  Stew.  (Ala.)  9; 
Moore  v.  Dial,  3  Stew.  (Ala.)  155; 
West  V.  Hall,  3  Har.  &  J.  (Md.)  221 ; 
Kriechbaum  v.  Bridges,  i  Iowa  17. 
See  also  Buckley  v.  Buckley,  9  Gill 
(Md.)  500. 


4.  Cobb  V.  Rice,  130  Mass.  231 ;  Mc- 

■*1.  336;- 

McLtme  v.  Johnson,  59  Vt.  237;  Gor- 


Closkey  v.  McCormick, 


Aass.  23 
,  44  111 


6  Encyc.  PI.  &  Pr.— 28 


don  V.  Clarke,  10  Fla.  179.  See  also- 
Newman  v.  Moody,  19  Fed.  Rep.  858. 
**  Of  this  character  are  the  objections 
that  the  bill  is  irregular  in  waiving  the 
oath  of  the  defendants,  and  in  not  an~ 
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for  misjoinder  of  parties,*  or  for  multifariousness,^  or  for  incon- 
sistency and  repugnancy  in  the  allegations  thereof,*  or  because 
there  is  an  adequate  remedy  at  law,*  the  objection  should  be 
taken  by  demurrer,  or  it  will  be  deemed  waived. 


nexing  an  affidavit  that  there  is  no  col- 
lusion between  the  plaintiff  and  either 
of  the  parties."  Cobb  v.  Rice,  130 
Mass.  234. 

**  Of  the  same  character  are  the  ob- 
jections that  the  plaintiff  [in  a  bill  of 
interpleader]  does  not  offer  to  bring 
the  property  into  court,  and  that  he 
does  not  set  out  the  claims  of  the  re- 
spective defendants;  and  there  is  the 
additional  answer  that  those  objections 
are  not  founded  on  facts,  as  the  bill 
does  offer  to  bring  the  property  into 
court,  and  sufficiently  sets  out  that  the 
several  defendants  make  claim  upon 
the  property."  Cobb  v.  Rice,  130 
Mass.  334. 

D«miirr«r  to  Supidemental  BUI. — An 
objection  to  a  supplemental  bill  in 
equity,  on  the  ground  that  it  seeks  to 
maintain  the  suit  upon  facts  which 
have  occurred  since  the  filing  of  the 
original  bill,  is  waived  by  omitting  to 
demur  to  it  upon  that  ground,  and  con- 
senting to  go  into  a  full  hearing  before 
a  master  upon  the  merits  of  Qie  case 
as  set  forth  in  the  original  and  supple- 
mental bill.  Pinch  V,  Anthony,  10 
Allen  (Mass.)  470;  Waterman  v.  Buck, 
63  Vt.  549. 

DefiBOttTe  8talein«nt  of  Tltto.— Though 
plaintiff's  ownership  is  defectively 
stated  in  the  bill,  yet  where  defendant 
does  not  demur  or  object  to  evidence, 
but  treats  the  bill  as  based  on  the 
ownership,  and  puts  such  ownership 
in  issue  by  a  special  answer,  he  can- 
not take  advantage  of  defect  after 
decree  against  him  on  the  facts,  by 
motion  in  error  for  want  of  a  more 
direct  averment  of  title.  Falls  Vil- 
lage Water  Power  Co.  v.  Tibbetts,  31 
Conn.  165. 

1.  Hendrickson  v.  Wallace,  31  N. 
J.  Eq.  604;  Bunce  v.  Gallagher,  5 
Blatchf.  (U.  S.)  481 ;  Southern  L.  Ins., 
etc.,  Co.  V.  Lanier,  5  Fla.  no;  Story 
•V,  Livingston,  13  Pet.  (U.  S.)  359; 
Watertown  v.  Cowen,  4  Paige  (N.  Y.) 
510;  Harder  v.  Harder,  2  Sandf.  Ch. 
<N.  Y.)  17. 

a.  Aiabama.^Betts  v,  Betts,  18  Ala. 
787 ;  Wellborn  v.  Tiller,  10  Ala.  305 ; 
Mobile,  etc.,  R.  Co.  v.  Talman,  15 
Ala.  472. 


///fnoij.^Labadie  v.  Hewitt,  85  III. 

341- 

Mary  land. ^^ibhs  v,  Clagett,  2  Gill 
&  T.  (Md.)  14. 

Massachusetts, — Crocker  v.  Dillon, 
133  Mass.  91. 

Michigan. — Snook  v,  Pearsall,  95 
Mich.  534. 

New  Hampshire. — Abbot  v,  John- 
son, 32  N.  H.  9;  Bell  V,  Woodward, 
42  N.  H.  189. 

New  Jersey. — Annin  v,  Annin,  24 
N.  J.  Eq.  184;  Veghte  v,  Raritan 
Water  Power  Co.,  19  N.  J.  Eq.  145; 
Sanborn  v.  Adair,  27  N.  f.  Eq.  435; 
Green  v.  Richards,  23  N.  J.  Eq.  32. 

Pennsylvania. — Persch  v,  C^iggle, 
57  Pa.  St.  247. 

Vermont.— y/side  v.  Pulsifer,  54  Vt. 
45;  Ross  V.  Shurtleff,  55  Vt.  177; 
Paine  v.  Slocum,  56  Vt.  504. 

IVest  Virginia. — Rittenhouse  v.  Har- 
man,  7  W.  Va.  380. 

United  States. --J^elson  v.  Hill,  5 
How.  (U.  S.)  127;  Gaines  v.  Chew,  2 
How.  (U.  S.)  619;  Oliver  v.  Piatt,  3 
How.  (U.  S.)  333. 

See  also  article  Multifariousness. 

OtiJeotlon  BometlmM  Raised  ait  Hearing. 
— Sometimes,  however,  the  court  may 
in  its  discretion  dismiss  a  bill  for 
multifariousness  at  the  hearing,  of  its 
own  motion,  when  necessary  to  the 
proper  administration  of  justice.  Ham- 
ilton V.  Whitridge,  11  Md.  128; 
Tartar  v.  Gibbs,  24  Md.  323;  Mattair 
V.  Payne,  15  Fla.  682 ;  Droste  v.  Hall 
(N.  f.  Eq.  1894),  29  Atl.  Rep.  437; 
Hendrickson  v.  Wallace,  31  N.  J.  Eq. 
604;  Chew  V.  Baltimore  Bank,  14  Md. 
299;  Hays  V.  Doane,  11  N.  J.  Eq.  84; 
Rockwell    V.  Morgan,    13  N.   J.  Eq. 

384. 

8.  American  Freehold  Loan,  etc., 
Mortg.  Co.  V.  Sewell,  92  Ala.  163. 

4.  Underbill  v.  Van  Cortlandt,  2 
Johns.  Ch.  (N.  Y.)  369;  Grandin  v. 
LeRoy,  2  Paige  (N.  Y.)  509;  Ludlow 
V.  Simond,  2  Cai.  Cas.  (N.  Y.)  55; 
Dearth  v.  Hide,  etc.,  Nat.  Bank,  100 
Mass.  540 ;  Page  v.  Young,  106  Mass. 
313;  Jones  V.  Keen,  115  Mass.  170; 
Clark  V.  Flint,  22  Pick.  (Mass.)  231; 
Pierpont  v.  Fowle,  2  Woodb.  &  M. 
(U.   S.)  35;  Newman    v.  Moody,    19 
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XXL  Bexuxbsbs  to  Amsvdsd  Bhu.— An  amended  bill  maybe 
demurred  to  as  well  as  an  original  bill,^  and  although  a  demurrer 
to  the  original  bill  has  been  overruled,  a  demurrer  to  the  amended 
bill  may  1^  filed.* 

The  amendment  is  regarded  as  a  continuation  of  the  original 
bill  and  as  forming  a  part  of  it,  and  if  the  matter  set  up  by  the 
amendment  is  inconsistent  with  the  original  bill,  and  makes  a 
new  case  with  new  parties,  a  demurrer  will  lie.* 

XXTT.  SSMUBBBBS  TO  Bnu  NOT  Obioihal— 1.  Introductory  State- 
ment.— It  is  proper  to  premise  a  discussion  of  this  subject  by  the 
statement  that  as  all  these  bills  are  a  consequence  of  original  bills, 
many  causes  of  demurrer  to  original  bills  will  apply  equally  to 
these  bills,  and  that  in  addition  there  are  other  causes  of  de- 
murrer peculiar  to  each  of  them. 

8.  Supplemental  Bills. — If  it  appears  from  the  face  of  a  supple- 
mental bill  that  plaintiff  is  not  entitled  to  file  this  kind  of  bill, 
either  for  want  of  title  or  from  mistake  in  pleading,  a  demurrer 
will  lie.*  So,  also,  a  demurrer  will  lie  if  the  bill  is  founded  on  mat- 
ters arising  prior  to  the  filing  of  the  original  bill,  where  the  suit 


Fed.  Rep.  858;  Consolidated  Roller- 
Mill  Co.  V,  Coombs,  39  Fed.  Rep.  25 ; 
Kyle  V.  Riley,  11  Heisk.  (Tenn.)  230. 

1.  Dan.  Ch.  Pr.  (5th  Am.  ed.)  58a; 
Riley  v.  Southwestern  R.  Co.,  63  Ga. 
335.  See  also  cases  cited  in  the  fol- 
lowing notes  in  this  subdivision. 

Where  a  plaintiff,  after  submitting 
to  a  master's  report  upon  exceptions 
to  the  answer,  amends  his  bill,  the  de- 
fendants cannot  demur  to  the  amended 
bill,  on  the  ground  that  it  does  not 
make  a  new  case  calling  for  further 
discovery ;  they  should  answer  without 
reference  to  the  discovery  sought,  and, 
if  the  plaintiff  except  on  that  ground, 
move  to  take  the  exceptions  off  the 
files.  Chazournes  v.  Mills,  2  Barb. 
Ch.  (N.  Y.)  466. 

3.  See,  supra f  XIX.  Overt  uling 
Demurrer. 

8.  Ogden  v,  Moore,  95  Mich.  295 ; 
Munch  V,  Shabel,  37  Mich.  166 ;  Lar- 
kins  V,  Biddle,  21  Ala.  252 ;  Winter  v. 
Quarles,  43  Ala.  692 ;  March  v,  May- 
ers, 85  111.  177;  Griffin  V.  Augusta,  etc., 
R.  Co.,  72  Ga.  423;  Lefew  v.  Hooper, 
8a  Va.  946. 

Thus,  where  a  bill  in  equity  is  filed  for 
the  reformation  of  a  deed  of  gift, 
and  the  original  bill  alleged  that  it 
was  the  intention  of  the  donor,  at 
the  time  of  the  execution  of  the  deed, 
to  settle  the  slaves  thereby  conveyed 
to  the  sole  and  separate  use  of  the 
complainant,  free  from  the  debts  of 


her  husband,  and  the  amended  bill  al- 
leged that  it  was  the  donor's  intention, 
at  the  time  of  the  execution  of  the 
deed,  to  secure  said  slaves  to  the  sole 
and  separate  use  of  the  complainant 
during  her  life,  and  at  her  death  to 
her  children,  it  was  held  that  the 
amendment  made  a  new  and  different 
case  from  the  original  bill,  and  that 
the  bill  was  demurrable.  Larkins  v. 
Biddle,  21  Ala.  252. 

4.  Cooper's  Eq.  PI.  212;  Story's 
Eq.  PI.,  ^  612. 

Thus,  in  general,  if  a  bill  in  equity 
is  filed  by  a  tenant  in  tail,  who 
dies,  the  issue  in  tail,  or  the  remain- 
derman in  tail,  claiming  under  a  new 
limitation,  will  be  entitled  to  the  ben- 
efit of  the  proceedings  had  in  the  suit 
of  the  first  tenant  in  tail,  by  merely 
filing  a  supplemental  bill ;  but  where 
a  subsequent  remainderman  in  tail 
files  such  a  bill,  if  it  appears  that  the 
suit  by  the  first  tenant  in  tail  was 
founded  upon  contract  made  by  him, 
and  was  not  in  respect  of  charges  cre- 
ated by  the  donor,  or  if  there  is  any 
particular  difference  in  the  interest  de- 
rived from  the  donum  out  of  which 
both  estates  tail  are  carved,  or  if  there 
are  any  other  special  circumstances 
under  which  the  estate  is  held,  exist- 
ing in  the  case,  the  subsequent  re- 
mainderman in  tail  will  not  be  per- 
mitted to  file  such  a  bill.  Cooper's 
Eq.  PI.  212. 
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is  in  that  stage  in  which  an  amendment  is  permissible,^  or  if  it 
seeks  to  make  a  new  and  distinct  case  from  the  original  bill  on 
new  matter  • 

3.  Billi  of  Beviyor. — Demurrers  will  lie  to  bills  of  revivor  for 
the  following  causes :  Want  of  privity;*  want  of  sufficient  interest 
in  the  party  seeking  to  revive ;  *  some  imperfection  or  defect  in 
the  frame  of  the  bill.* 


1.  Cooper's  Eq.  PI.  214;  Dan.  Ch. 
Pr.  (5th  Am.  ed.)  1534;  Story's  Eq. 
PI.,  ^  614;  Baldwin  v  Mackown,  3 
Atk.  817 ;  Colclough  v.  Evans,  4  Sim. 
76;  Stafford  v.  Howlett,  i  Paige  (N. 
Y.)  aoo;  Dias  v.  Merle,  4  Paige  (N. 
Y.)  259;  Fulton  Bank  v.  New  York, 
etc..  Canal  Co.,  4  Paige  (N.  Y.)  127. 
See  also  article  Supplemental 
Pleadings. 

Role  ApiOlcable  erm  whan  Matters 
Kot  niown  to  natnttff. — Matters  arising 
previous  to  the  filing  of  original  bill, 
although  not  discovered  by  the  plain- 
tiff until  afterward,  should  be  Intro- 
duced into  the  same  by  amendment,  if 
the  cause  is  in  that  stage  in  which  an 
amendment  is  permissible.  Stafford  v, 
Howlett,  I  Paige  (N.  Y.)  200,  Mitf. 
PI.  60;  Dias  V,  Merle,  4  Paige  (N.  Y.) 
263 ;  Colclough  V,  Evans,  4  Sim.  76. 

P«noB  Not  a  PartF  to  OrlgUial  BUI.— 
If  a  supplemental  bill  is  instituted 
against  a  person  not  a  party  to  the 
original  bill,  asking  that  he  may  an- 
swer the  original  bill,  such  person  may 
demur  if  no  reason  is  shown  why  he 
could  not  have  been  made  a  party  to 
the  original  bill  by  amendment. 
Cooper^s  Eq.  PI.  214;  Story's  Eq.  PL, 
^614. 

Where  a  supplemental  bill,  on  matter 
arising  subsequently  to  the  filing  of 
the  original  bill,  is  brought  against  a 
person  who  is  not  a  party  to  the  orig- 
inal bill  and  who  sets  up  no  interest  in 
the  matters  therein  litigated,  he  may 
demur.  Cooper's  Eq.  Fl.  214;  Dan. 
Ch.  Pr.  (5th  Am.  ed.)  1534;  Story's 
Eq.  PI.,  \  614. 

Wben  Ploa  Propor. — If  it  does  not  dis- 
tinctly appear  by  the  supplemental  bill 
that  the  new  matters  charged  therein 
arose  before  the  filing  of  the  original 
bill,  the  defendant  can  only  take  ad- 
vantage of  the  irregularity  by  a  plea 
alleging  the  fact.   S^fford  v,  Howlett, 

1  Paige  (N.  Y.)  200,  Mitf.  i6a. 

S.  Williams  v.  Winans,  20  N.  J.  Eq. 
395 ;  Crump  v.  Perkins,  18  Fla.  353 ; 
Story's  Eq.  PI.,  ^616;  Milner  v.  Milner, 

2  Edw.  Ch.  N.  Y.  114. 


S.  Cooper's  Eq.  PI.  210. 

ninstratioa. — Where  an  administra- 
tor who  had  obtained  a  decree  died 
before  the  enrolment  thereof  or  before 
any  further  proceedings  were  had,  it 
was  held  that  a  demurrer  would  lie  to 
a  bill  of  revivor  filed  by  the  adminis- 
trator de  bonis  nony  on  the  ground  that 
in  such  case  he  was  not  in  privity  with 
the  administrator  who  obtained  the 
decree,  but  was  paramount  to  him. 
Cooper's  Eq.  PI.  210. 

Advaatago  Takoii  of  tlHi  Doftet  with- 
out DemnzTer. — It  has  been  held  that 
even  though  the  defendant  does  not 
demur,  the  plaintiff  can  take  nothing 
by  his  suit  if  he  shows  no  title  to  re- 
vivor.   Cooper's  Eq.  PI.  211. 

4.  Cooper's  Eq.  PI.  211,  212;  Mitf. 
Eq.  PI.  202 ;  Story's  Eq.  PL,  ^^  371. 6ao» 
621 ;  Williams  v,  Cooke,  10  Ves.  Jr. 
406;  Horwood  V,  Schmedes,  12  Ves. 
Jr.  311. 

muitralloii— RerlTor  flkur  Oofti  Alono. — 
A  bill  of  revivor  for  costs  alone  will 
be  subject  to  a  demurrer  for  want  of 
sufficient  interest,  Jenour  v,  Jenour, 

10  Ves.  Jr.  572 ;  unless  such  costs  are  to 
paid  out  of  the  estate,  Jenour  v. 
Jenour,  10  Ves.  Jr.  572 ;  or  unless  the 
costs  have  been  taxed  and  the  decree 
enrolled,  Elvard  v.  Warren,  2  Ch. 
Rep.  192. 

5.  Cooper's  Eq.  PI.  211,  215;  Fal- 
lowes  V.  Williamson,  11  Ves.  Jr.  306; 
Gould  V.  Barnes,  Dick.  133;  Metcalfe 
V,  Metcalfe,  i  Keen  74;  Griffith  v. 
Ricketts,  3  Hare  476. 

In  a  suit  in  equity  against  the  mem- 
bers of  a  firm,  a  demurrer  will  not  lie 
to  a  bill  of  revivor  to  bring  in  the 
representative  of  a  deceased  partner. 
Wilson  V.  Seligman,  10  Rep.  C.C.651. 

Want  of  Proper  Parttos. — Where  one 
of  two  tenants  in  common  who  insti- 
tuted suit  dies,  a  bill  of  revivor  by  his 
personal  representative,  which  does 
not  make  the  survivor  a  party  either 
as  coplaintiff  or  defendant,  will  be 
demurrable.    Fallowes  v,  Williamson, 

11  Ves.  Jr.  313.  But  if  the  original 
suit  was  imperfect  for  lack  of  a  party, 
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4.  BillB  of  Eevivor  and  Supplement. — As  to  causes  of  demurrer 
to  bills  of  revivor  and  supplement,  no  furtlier  statement  is  neces- 
sary than  that  the  same  objections  will  lie  as  may  be  made  to 
the  two  species  of  bills  of  which  they  partake.* 

5.  Cross  Bills.— See  article  Cross  Bills,  vol.  5, 

6.  Bills  of  Beview. — See  article  Bills  of  Review,  vol*  3,  p, 
569. 

7.  Bills  to  Set  Aside  Decrees  for  Fraud. — Where  a  bill  is  filed  for 
this  purpose,  and  the  circumstances  stated  therein  do  not  amount 
to  fraud,  though  it  is  alleged  that  the  decree  was  obtained  with- 
out making  parties  to  the  suit  those  whose  rights  are  affected 
thereby,  and  is  therefore  fraudulent,  but  it  appears  on  the  bill  that 
sufficient  parties  are  before  the  court  to  bind  all  other  persons 
interested,  defendant  may  demur.*  SOj  also,  the  objection  of 
laches,  if  it  appears  on  the  face  of  the  bill  where  no  sufficient 
excuse  is  alleged,  may  be  taken  by  demurrer,^ 

8.  Demnrrers  to  Bills  to  Enforce  Decrees. — If,  on  the  face  of  such 
a  bill,  plaintiff  appears  to  have  no  right  to  the  benefit  of  the 
decree,  a  demurrer  will  lie.* 

a  bill  of  revivor  which  does  not  make  proper,   deft:ndant   mny  avail  himself 

such  a  person  a  partj  is  not  demurra-  of  the  objection  by  demurrer  or  bj  a 

ble.     Metcalfe  v.  Metcalfe,  i  Keen  80.  plea   or  exceptions   to   impertinence, 

Wbat  Should  toe  Stated. — A  bill  of  re-  Pendleton  "'.  Faj,  3  Puip^e  (N.  Y,)  204. 
vivor  against  new  parties  ought  to  Supplemental  MattM'  Improperly  In- 
state so  much  of  the  original  bill  as  serted. — Where  snpplementiil  matter  is 
shows  that  the  plaintiff  is  entitled  to  improperly  inserted  in  a  bill  of  revivor 
revive  and  that  the  defendants  are  the  and  suppkini-nt,  ilrfi-njaiit  should  not 
parties  against  whom  a  bill  of  revivor  demur  to  the  \vlKjie  bill^  but  to  the 
will  lie.  Phelps  v.  Sproule,  4  Sim.  supplemental  matter  only*  Wood  worth 
319.  V,  CampbeH,  5  Faipe  (N,  Y*)  518. 

1.  Cooper's  Eq.   PI.  214.  2.  Coopc  r^^  Eq.  PL  217. 

IrreleYant  or  Improper  Hatter. — If  any  *d.  See  article   BrLi^s  tq    Imfr^ck 

matters  contained  in  a  bill  of  revivor  Decrees^  vol,  5,  p.  632, 

and  supplement  are  irrelevant  or  im-  4.  Cooper's  Eq.  PL  J18, 
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CROSS-REFERENCES. 

As  to  other  Modes  of  Taking  a  Case  from  the  Jury,  see  articles  DIRECTING 
VERDICT;  DISMISSAL,  DISCONTINUANCE.  AND  NONSUIT. 

L  IVTBODirCTIOV. — The  practice  of  demurring  to  evidence  is  of 
very  ancient  origin,  and  while  it  has  always  been  recognized  in  Eng- 
land, the  reports  show  very  few  cases  in  which  it  has  been  availed 
of.  The  practice  has  been  expressly  recognized  and  allowed  in 
the  federsd  courts  and  in  at  least  half  of  the  United  States,  al- 
though in  most  of  these  states  it  is  very  rarely  resorted  to.  In 
the  remaining  states  demurrers  to  evidence  have  been  entirely 
superseded  by  less  technical  and  cumbersome  modes  of  procedure, 
but  even  in  these  states  it  is  apprehended  they  would  be  permissi- 
ble in  the  absence  of  statutory  regulations  to  the  contrary. 

GonstitntionAl  Law. — There  is  nothing  in  this  practice  which  is  in 
contravention  of  the  right  to  jury  trial ;  this  was  expressly  decided 
in  a  recent  decision,*  and  the  court,  after  a  very  extensive  review 
of  the  authorities,  showed  that  the  practice  of  demurring  to 
evidence  was  in  vogue  in  half  of  the  states,  and  that  in  the  other 
states  much  more  radical  modes  of  taking  away  cases  from  the 
jury,  such  as  ordering  nonsuits  and  directing  verdicts,  were  used 
and  were  not  considered  obnoxious  to  the  constitutional  right  to 
jury  trial.* 

n.  DSFnriTIOV. — ^A  demurrer  to  evidence  is  a  statement  by  the 
party  demurring,  that  he  will  proceed  no  further,  because  the  evi- 
dence oflered  on  the  other  side  is  not  sufficient  to  maintain  the 
issue. 

in.  Ottice  of  Dexubber. — The  office  of  a  demurrer  to  evidence 
is  to  withdraw  a  case  on  trial  from  the  consideration  of  the  jury 
and  present  to  the  court,  in  a  formal  nianner,  such  facts  as  were 

I.Hopkins  v.  Nashville,  etc.,  R.  Co.  tended   that   they  could  not  be  com- 

(Tenn.  1896),  34  S.  W.  Rep.  1029.     In  pelled  to  join  in  the  demurrer,  the  leg- 

this  case  it  was  further  contended  that  islature  having  provided  that  it  shall 

the  practice  of  demurring  to  evidence  be  the  duty  of  the  jury  to  decide  ques- 

violated  another  clause  of  the  consti-  tions  of  law  when  they  have  no  doubt, 

tution,  which   declares  that    **  judges  The  court  held  that  there  was  no  merit 

'hall  not  charge  juries  with  respect  to  in  the  objection  and  overruled  it. 
matters  of  fact,  but  may  state  the  testi-        2.  The  reasoning  of  the  learned  judge 

mony  and  declare  the  law."     The  court  on  this  question  was  that  the  jury  sys- 

(fer  McAllister,  J.),  in  passing  on  this  tern  was  nothing  more  than  a  tribunal 

question,  said :  **  As  already  seen,  the  for  the  settlement  of  contested  facts ; 

first  clause  in  respect  of  the  right  of  that  if  the  facts  upon  which  plaintiff 

trial  by  jury  is  found  in  the  constitu-  relied  were  expressly  admitted,  together 

tion  of  all  the  states  in  one  form  or  with  all  reasonable  mferencesdeducible 

another,  but  the  latter  clause  is  found  therefrom   (the  effect  of  demurrers  to 

'J  the  organic  law  of  only  few  stales,  evidence,  as  will  be  seen  further  on), 

^^do  not  think  the  latter  clause  adds  there  was  no  question  to  be  decided  by 

?".Vthing  to  the  prohibition  contained  the  jury;  and  that  in  view  of  all  this 

'nthe  first  clause.*'  there  could  be  no  invasion  of  the  right 

^n   Durnford  v,  Johnson,   2   Martin  to  jury  trial  by  demurring  to  the  evi- 

.'^  306,  defendant  demurred  to  the  dence.     Hopkins  v.  Nashville^  etc.,  R. 

^^aence,  and  plaintiff's  counsel  con-  Co.  (Tenn.  1896),  34  S.  W.  Rep.  1029. 
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actually  proved,  and  such  other  facts  as  the  evidence  before  the 
jury  tended  to  prove,  for  the  purpose  of  obtaining  the  judg- 
ment of  the  court  as  to  their  legal  sufficiency  to  establish  the 
plaintiff's  charge  or  claim  as  against  the  defendant.* 

A  variance  between  the  pleading  and  proof  may  be  taken  ad- 
vantage of  by  demurrer  to  evidence,^  but  on  a  demurrer  to  the 
evidence,  the  court  does  not  look  critically  into  a  variance  between 
the  declaration  and  proof.' 

IV.  Who  mat  Demub.— Either  party  has  a  right  to  demur  to 
the  evidence,*  but  the  demurrer  is  only  applicable  to  the  evidence 
of  the  party  holding  the  affirmative  of  the  issue.^ 


1.  Gibson  V.  Hunter,  2  H.  Bl.  187; 
Crowe  V.  People,  92  111.  231;  Valtez  v, 
Ohio,  etc.,  R.  Co.,  85  111.  500;  Phillips 
t\  Dickerson,  85  111.  1 1 ;  Hartman  v, 
Cincinnati,  etc.,  R.  Co.,  4  Ind.  App. 
370;  Southwest  Imp.  Co.  z\  Andrew, 
56  Va.  270;  Ware  v,  Stephenson,  10 
Leigh  (Va.)  164;  Galveston,  etc.,  R. 
Co.  V.  Templeton  (Tex.  Civ.  App.1894), 
25  S.  W.  Rep.  135,  affirmed  in  (Tex. 
1894)  26  S.  W.  Rep.  1066;  Stephens  v, 
Hlx,  38  Tex.  656;  Miller  v.  Franklin 
Ins.  Co.,  8  W.  Va.  515;  Garrett  v, 
Rannsey,  26  W.  Va.  345 ;  Mobile,  etc., 
R.  Co.  V.  Mc Arthur,  43  Miss.  180; 
Miller  v,  Warre,  i  C.  &  P.  237,  4  B. 
&  C.  538,  10  E.  C.  L.  40*;;  Thornton 
T.  Washington  Bank,  3  Pet.  (U.  S.) 
40;  Suydam  v.  Williamson,  20  How. 
(U.S.)  434. 

The  weight  of  testimony  to  establish 
any  fact  is  a  question  belonging  exclu- 
sively to  the  jury,  unless  it  be  with- 
drawn from  their  determination  by  a 
demurrer  to  the  evidence.  Hardaway 
V.  Manson,  2  Munf.  (Va»)  230;  West 
Branch  Bank  v,  Donaldson,  6  Pa.  St. 
179. 

When  Defendant  sbonld  Demnr. — 
Where  the  plaintiff *8  evidence  is  wholly 
insufficient  to  sustain  the  material  alle- 
gations in  his  declaration,  the  defendant 
should  demur  to  the  evidence.  New 
Orleans,  etc.,  R.  Co.  v,  Enochs,  42 
Miss.  603. 

Dlitingnlshed  from  Verdict  and  Deci- 
sion on  Motion  for  New  Trial. — A  decision 
upon  a  demurrer  to  evidence  is  entirely 
unlike  either  a  decision  by  a  jury  upon 
the  evidence,  or  a  decision  by  the 
court  on  motion  for  new  trial;  for 
where  the  court  sustains  a  demurrer  to 
the  evidence,  the  court  must  be  able  to 
say  that,  admitting  every  fact  proved 
which  is  favorable  to  the  plaintiff,  and 
every  fact  that  the  jury  might  fairly 
and  legally  infer  favorable  to  plaintiff, 


still,  plaintiff  has  utterly  failed  to  make 
out  his  case ;  while  all  that  is  necessary 
for  a  jury  to  say  to  find  a  verdict 
against  a  plaintiff  is,  that  although 
plaintiff  may  have  introduced  an  abun- 
dance of  evidence  to  prove  every  mate- 
rial fact  of  his  case,  yet  it  does  not 
outweigh  or  preponderate  over  that 
tending  to  prove  defendant's  side  of 
the  case;  and  all  that  is  necessary  for 
the  court  to  say,  to  sustain  a  motion 
for  a  new  trial  upon  the  ground  that 
the  verdict  is  against  the  evidence,  is, 
that  although  there  is  plenty  of  evi- 
dence to  sustain  the  verdict,  yet  the 
evidence  is  conflicting,  and  the  weight 
of  the  evidence  is  clearly  against  the 
verdict.  Brown  v.  Atchison,  etc.,  R. 
Co.,  31  Kan.  i. 

2.  Pearsons  v»  Lee,  2  111.  193. 

3.  Emerick  v.  Kroh,  14  Pa.  St.  315. 
Where  the  declaration  gives  William 

B.  M.  as  defendant's  name,  while  the 
bill  of  particulars  filed  with  it  and  sued 
on  is  against  W.  B.  M.,  if  the  proof 
shows  that  the  goods  sued  for  were  sold 
to  W.  B.  M.  there  is  not  a  variance 
which  can  be  reached  by  a  demurrer 
to  evidence.  Ware  v,  McQuillan,  54 
Miss.  704. 

4.  Trout  V.  Virginia,  etc.,  R.  Co.,  23 
Gratt.  (Va.)  619;  Boyd  v.  City  Sav. 
Bank,  15  Gratt.  (Va.)  501;  Hyers  v. 
Green,  2  Call.(  Va.)  556;  Rohr  r." Davis, 
9  Leigh  (Va.)  30;  Eubank  v.  Smith,  77 
Va.2<^;  Goodman  v.  Ford,  23  Miss.  592. 

6.  Goodman  v.  Ford,  23  Miss.  592; 
Stiles  r.  Inman,  55  Miss.  469.  See 
also  Lyons  v,  Terre  Haute,  etc.,  R. 
Co.,  loi  Ind.  420;  Pickel  v.  Isgrigg,  6 
Fed.  Rep.  676. 

The  plaintiff  may  demur  to  the  evi- 
dence adduced  by  the  defendant  to 
maintain  the  affirmative  of  the  issue, 
that  is,  when  the  burden  of  proof  is  on 
the  defendant.  Stiles  v.  Inman,  55 
Miss.  473. 
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Y.  Effect  of  Buubbxb — 1.  What  is  Admitted.— A  demurrer  to 
the  evidence  admits  all  the  facts  which  the  evidence  tends  to  prove, 
or  of  which  there  is  any  evidence,  however  slight,  and  all  infer- 
ences which  can  be  logically  and  reasonably  drawn  from  the  evi- 
dence.^ 

Pirty  on  Wliom  Bimton  of  Proof  Um.  Ind.  334 ;  Ohio,  etc.,  R.  Co.  v.  Collarn, 
—A  party  upon  whom  is  the  burden  of  73  Ind.  268;  Trimble  v.  Pollock,  77  Ind. 
the  issue,  cannot  successfully  demur  to  579;  Willcuts  v.  Northwestern  Mut. 
the  evidence,  as  his  own  evidence  L.  Ins.  Co.,  81  Ind.  303 ;  Indianapolis, 
cannot  be  considered  upon  demur-  etc.,  R.  Co.  v.  McLin,  82  Ind.  446; 
rer;  "but  where  the  cause  of  action  Ruff  v.  Ruff,  85  Ind.  433;  Adams  v. 
i&  admitted,  it  is  the  defendant  who  Slate,  87  Ind.  575;  Talkington  v.  Par- 
has  the  burden,  and  a  demurrer  to  the  ish,  89  Ind.  203;  Bethell  v,  Bethell,  92 
evidence  bythe  latter  is  entirely  proper."  Ind.  325;  Radcliff  v.  Radford,  96  Ind. 
Fritz  r.  Clark,  80  Ind. 591;  Standley  t;.  487;  Wright  v.  Julian,  97  Ind.  no; 
Northwestern  Mut.  L.  Ins.  Co.,  95  McLean  v.  Equitable  L.  Assur.  Soc., 
Ind.  2J4.  100  Ind.  130;  Stockwell  v.  State,  loi 

1.  Alabama. — Carrington  v.  Caller,  Ind.  5;  Vigo  Agricultural  Soc.  v, 
2  Stew.  (Ala.)  175;  Sawyer  v,  Fitts,  2  Brumfiel,  102  Ind.  148;  Lake  Shore, 
Port  (Ala.)  9;  Young  v.  Foster,  7  etc.,  R.  Co.  v.  Foster,  104  Ind.  298; 
Port  (Ala.)  420;  M'Gehee  v,  Greer,  7  North  British,  etc.,  Ins.  Co.  v.  Crutch- 
Port.  (Ala.)  537 ;  Carson  t-.  State  Bank,  field,  108  Ind.  523 ;  Palmer  v,  Chicago, 
4  Ala.  148;  Foster  v.  McDonald,  5  etc.,  R.  Co.,  112  Ind.  253;  Pennsylvania 
Ala.  376;  Dearing  v.  Smith,  4  Ala.  432;  Co.  v,  Stegemeier,  118  Ind.  306 ;  Hart- 
Curr)- V.  Mobile  Bank,  8  Port  (Ala.)  ford  City  Natural  Gas,  etc.,  Co.  v. 
j6o;  Boyd  v.  Gilchrist,  15  Ala.  849;  Love,  125  Ind.  276;  Chicago,  etc.,  R. 
Holman  v.  Whiting,  19  Ala.  703;  Wil-  Co.  v,  Williams,  131  Ind.  32;  Milburn 
liams  P.  McConico,  27  Ala.  572;  Shaw  v.  Phillips,  136  Ind.  684;  Tennessee 
V.  White,  28  Ala.  637 ;  Armstrong  -'.  Coal,  etc.,  Co.  v,  Sargent,  2  Ind. 
Armstrong,  29  Ala.  538;  Bryan  v.  State,  App.  463 ;  Hartman  v.  Cincinnati,  etc., 
36  Ala.  65;  Buffi ngton  r.  Cook,  39  Ala.  R.  Co.,  4  Ind.  App.  372;  Leavitt  v, 
64;  Bates  V.  Bates, 33  Ala.  102;  Donald-  Terre  Haute,  etc.,  R.  Co., jc  Ind.  App. 
son  r.  Waters,  30  Ala.  175;  Patterson  510;  Evansville,  etc.,  R.  Co.  v.  Clas- 
V.  Blakeney,  33  Ala.  338.  pell,  8. Ind.  App.  685;  Shearer  v.  Peale, 

Florida. — Higgs   v,  Shehee,   4  Fla.  9  Ind.  App.  282. 

^2;  Hanover  F.  Ins.  Co.  v,  Lewis,  23  Iowa. —  Franks  v.  State,   i    Greene 

Fla.  193.  (Iowa)    541;    Miles    v.    Townsend,    3 

Illinois. — Fent  v.  Toledo,  etc.,    R.  Greene  (Iowa)  546;  Hardin  v.  Snyder, 

Co.,  59  111.  349;  Valtez  v.  Ohio,   etc.,  15  Iowa  460;  Jones  v.  Ireland,  4  Iowa 

R.  Co.,  85  111.  500;  Phillips  V.  Dicker-  63;  Coates  v.  Galena,  etc.,  R.  Co.,  18 

son,85lll.  11;  Crowe  v.  People,  92  111.  Iowa  277;    Stanchfield   v.   Palmer,   4 

231 ;  Morris  v,  Indianapolis,  etc.,  R.  Co.,  Greene  (Iowa)  23. 

10  111.  App.  389;    Flynn   v.   Wabash,  Kansas. — Kansas  City,  etc.,   R.  Co. 

etc.,  R.  Co.,   18  111.  App.  235;    Joliet,  v.    Cravens,    43    Kan.   650;    Missouri 

etc,  R.  Co.  V.  Velie.  140  111.  59.  Pac.  R.  Co.  r.  Goodrich,  38  Kan.  224; 

Indiana. — Dougherty  v,  Campbell,  i  Syracuse  v.  Reed  (Kan.  1S91),  26  Pac. 

Blackf.  (Ind.)  39;  Shields  v.  Arnold,  i  Rep.    1043;  Wolf  v.  Washer,  32  Kan. 

Blackf.   (Ind.)    109;    Doe    v.   Rue,    4  533;  Brown  v.  Atchison,  etc.,  R.  Co., 

Blackf.  (Ind.)  263;  Cole  v.  Driskell,  i  31  Kan.  i;  Christie  v.  Barnes,  33  Kan. 

Blackf.  (Ind.)  16;  Andrews   r.    Ham-  318;    Merket  v.   Smith,   33   Kan.  67 ; 

^ond,  8  Blackf.  (Ind.)  540;  Griggs  v.  Bequillard    v.   Bartlet,    19    Kan.  382; 

Sceley,  8Ind.  264;  Lindley  v.  Kelley,  Brown  v.  Johnson,  14  Kan.  38r. 

4J  Ind.  294;   Strough  v.  Gear,  48  Ind.  Kentucky.  —  Middleton  v.    Com.,    i 

100;  Eagan   v.  Downing,  55  Ind.  65;  Litt.   (Kv.)    347;   Chapize   v.  Bane,  i 

Bailev  t'.  Boyd,  59   Ind.   292;   Pinnell  Bibb  (K v.)  612. 

^'.  Stringer,   59  Ind.  555;  Peabody   v.  Louisiana. — See  GoHs  v.  Creditors, 

Peabody,  59   Ind.  556;    Newhouse  v.  2  Martin  N.  S.  (La.)  108. 

^W,  60  Ind.  172;  Indianapolis,  etc.,  Maine. — Sawyer  t'.  Nichols,  40  Me. 

'^•Co.  V.  Goar,  62  Ind.  411 ;  Atherton  216. 

^- Sugar  Creek,  etc..  Turnpike  Co.,  67  Massachusetts.  —  Copeland   v.   New 
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In  passing  on  and  deciding  the  questions  presented  on  the 
demurrer,  the  court  must  consider  not  only  all  the  facts  which  the 
evidence  tends  to  establish,  but  also  all  such  fair  and  reasonable 
inferences  of  fact  as  the  jury,  if  trying  the  cause,  might  have  law- 
fully drawn  from  such  evidence.* 


England  Ins.  Co.,  33  Pick.  (Mass.)  135; 
Golden  v.  Knowles,  lao  Mass.  336. 

Mississippi. — Mobile,  etc.,  R.  Co.  v, 
Mc Arthur,  43  Miss.  180;  Hicks  v, 
Steigleman,  49  Miss.  377 ;  Ware  r.  Mc- 
Quillan, 54  Miss.  703;  Jordan  v.  Fox- 
u'orth,  48  Miss.  6oiS. 

Missouri. — Wilson  v.  Board  of  Edu- 
cation, 63  Mo.  137 ;  Noeninger  v,  Vog^, 
88  Mo.  589;  Brink  v.  Kansas  City,  etc., 
R.  Co.,  17  Mo.  App.  177;  Fisher  v, 
Missouri  Pac.  R.  Co.,  23  Mo.  App.  201 ; 
Wilkerson  tf,  Corrigan  Consol.  St.  R. 
Co.,  36  Mo.  App.  144;  Rine  V.Chicago, 


etc.,  R.  Co.,  100  Mo.  228, 41  Am.  &  Eng. 
R.  Cas.  555 ;  Reilly  v.  Hannibal,  etc.,  R. 
Co.,  94  Mo.  600;  Donohue  v.  St.  Louis, 


etc.,  R.  Co.  (Mo.  1886),  6  West.  Rep. 
850;  Healey  v,  Simpson,  113  Mo.  340; 
Patton  v»  Bragg,  113  Mo.  595;  Jackson 
V.  German  Ins.  Co.,  27  Mo.  App.  62; 
Davis  V.  Clark,  40  Mo.  App.  515; 
George  v,  Wabash  Western  R.  Co.,  40 
Mo.  App.  433;  Herriman  f .  Chicago, 
etc.,  R.  Co.,  27  Mo.  App.  435;  Ecton  v. 
Continental  Ins.  Co.,  32  Mo.  App.  53; 
Walton  V,  Wabash  Western  R.  Co.,  32 
Mo.  App.  634;  0*Hare  v.  Chicago, 
etc.,  R.  Co.,  95  Mo.  662;  Twohey  v. 
Fruin,  96  Mo.  104;  Burbridge  v,  Kansas 
City  Cable  R.  Co.,  36  Mo.  App.  669. 

New  Jersey, — Den  r.  Helmes,  3  N. 
J.  L.  600. 

Nevj  Tork. — Smith  v,  Steinbach,  a 
Cai.  Cas.  (N.  Y.)  158;  Forbes  v. 
Church,  3  Johns.  Cas.  (N.  Y.)  159; 
People  V.  Roe,  i  Hill  (N.  Y.)  470; 
Kelly  V,  Dutch  Church,  2  Hill  (N.  Y.) 
105;  Patrick  v,  Hallett,  i  Johns.  (N.Y.) 
241 ;  Lewis  v.  Few,  5  Johns.  (N.  Y.)  i. 

North  Carolina. — Nelson  r.  Whil- 
field,  82  N.  Car.  46;  Bond  v.  Wool,  107 
N.  Car.  139;  Hopkins  v.  Bowers,  in 
N.  Car.  175. 

OA»V>.— Reed  v.  Evans,  17  Ohio  St. 
131 ;  Chappelear  v.  Martin,  45  Ohio 
St.  126. 

Oregon.  —  Hawley  v,  Dawson,  16 
Oregon  344. 

Pennsylvania. — Snowden  v.  Phoenix 
Ins.  Co.,  3  Binn.  (Pa.)  457;  Duerhagen 
I'.  U.  S.  Ins.  Co.,  2  S.  &  R.  (Pa.)  185 ; 
Davis  V.  Steiner,  14  Pa.  St.  275;  Smith 
V.  Merchand,  7  S.  &  R.(Pa.)26o;  Feay 
V.  Decamp,  15  S.  &  R.  (Pa.)  227;  Cald- 


well V.  Stileman,  i  Rawle  (Pa.)  21a; 
Mackinley  v.  McGregor,  3  Whart. 
(Pa.)  369;  Tucker  v.  Bitting,  32  Pa.  St. 
428;  Rossis.  Eason,  4  Yeates  (Pa.)  54; 
Dickey  v,  Schreider,  3  S.  &  R.  (Pa.) 
413;  McKowen  v,  McDonald,  43  Pa. 
St.  441. 

Tennessee, —  Hopkins  v,  Nashville, 
etc.,  R.  Co.  (Tenn.  1896),  34  S.  W.  Rep. 
1029. 

7V*fl5.— Booth  V.  Cotton,  13  Tex. 
359;  Bradbury  v.  Reed,  23  Tex.  258; 
Galveston,  etc.,  R.  Co.  v.  Templeton 
(Tex.  Civ.  App.  1894),  25  S.  W.  Rep. 
135,  affirmed  in  (Tex.  1894)  26  S.  W. 
Rep.  1066;  Harwood  v,  Blythe,  32  Tex. 
800;  Hughes  V.  Christy,  26  Tex.  231. 

Virginia.  —  Stephens  v.  White,  3 
Wash.  (Va.)  203;  Hansbrough  v. 
Thom,  3  Leigh  (Va.)  147;  Clopton 
V,  Morris,  6  Leigh  (Va.)  27S;  Tutt  -o. 
Slaughter,  sGratt.  (Va.)  364;  Horner  v. 
Speed,  2  Patt.  &  H.  (Va.)  616;  Lowrj 
v.  Mountjoy,  6  Call  (Va.)  55;  Green 
V,  Judith,  5  Rand.  (Va.)  i ;  Backhouse  f. 
Selden,  29  Gratt.  (Va.)  586;  Weiss  v. 
Hobbs,  84  Va.  j.90;  Virginia  Min.,  etc., 
Co.  V,  Hoover,  82  Va.  449;  Jones  v.  Old 
Dominion  Cotton  Mills,  82  Va.  140; 
Johnson  v.  Chesapeake,  etc.,  R.  Co. 
(Va.  1895),  21  S.  E.  Rep.  238;  South- 
west Imp.  Co.  V.  Andrew,  86  Va.  270. 

West  Virginia, — Muhleman  v.  Na- 
tional Ins.  Co.,  6  W.  Va.  508;  Lee  v,  Vir- 
ginia, etc.,  Bridge  Co.,  18  W.  Va.  299; 
Fowler  v,  Baltimore, etc.,  R.  Co.,  18  w. 
Va.  579;  Allen  v.  Bartlet,  20  W.  Va. 
46;  Garrett  z\  Ramsey,  26  W.  Va.  345. 

United  States.— \}.  S.  v.  Williams, 
Ware  (U.  S.)  175;  Jones  v.  Vanzandt, 
2  McLean  (U.  S.)  596;  U.  S.  Bank  v. 
Smith,  II  Wheat.  (U.S.)  172;  Fowle  v. 
Alexandria,  11  Wheat.  (U.  S.)  320; 
Thornton  v.  Washington  Bank,  3  Pet. 
(U.  S.)  40;  Johnson  v.  U.  S.,  5  Mason 
(U.S.)  425 ;  Pawling  v.  U.  S.,  4  Cranch 
(U.  S.)  219;  Chinoweth  v.  Haskell,  3 
Pet.  (U.  S.)  92  ;  Parks  v.  Ross,  1 1  How. 
(U.  S.)  362;  Jacob  t;.  U.  S.,i  Brock.  (U. 
S.)  520. 

England. —  Cocksedge  v.  Fanshaw, 
Doug.  132;  Gibson  v.  Hunter,  2  H. 
Bl.  187;  Wright  V,  Pindar,  Sty.  22, 
Aleyn  18. 

1.  Alabama. — Hardie  v.  Turner,    9 
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Inftraieet  by  the  Court. — But  while  th^  rule  is  thus  favorable  to 
the  party  whose  evidence  has  thus  been  withdrawn  from  the  con- 
sideration of  the  jury  by  the  demurrer,  it  must  be  borne  in  mind 
that  he  is  not  entitled  to  claim  that  more  shall  be  inferred  from 
his  evidence  by  the  court  than  the  jury  might  reasonably  and 
fairly  have  inferred  from  it  had  they  been  allowed  to  pass  upon  it.^ 
The  court  is  not  at  liberty  to  make  inferences  of  fact  in  favor  of 
the  demurrant  to  countervail  or  overthrow  either  presumptions 
of  law  or  inferences  of  fact  in  favor  of  the  other  party .^  No 
forced  and  arbitrary  inferences  are  admitted.* 


AU.  no;  Donaldson  v.  Waters,  30 
Ala.  175;  Dearing  v.  Smith,  4  Ala.  433. 
Indiana. — North  British,  etc.,  Ins. 
Co.  V.  Cnitchfield,  108  Ind.  519 ;  Palm- 
er V,  Chicago,  etc.,  R.  Co.,  112  Ind. 
250;  Trimble  v.  Pollock,  77  Ind.  576; 
Willcuts  V.  Northwestern  Mut.  L.  Ins. 
Co.,  81  Ind.  300 ;  McLean  v.  Equitable 
L.  Assur.  Soc,  100  Ind.  127;  Lake 
Shore,  etc.,  R.  Co.  v.  Foster,  104  Ind. 

^■ 

Mississippi.  —  Chewning  v.  Gate- 
wood,  5  How.  (Miss.)  552. 

Missouri. — Wilson  v.  Board  of  Edu- 
cation, 63  Mo.  137 ;  Noeninger  v.  Vog^, 
88  Mo.  589;  Brink  v.  Kansas  City,  etc., 
R.  Co.i  17  Mo.  App.  177;  Fisher  v. 
Missouri  Pac.  R.  Co.,  23  Mo.  App. 
201 ;  Donohue  v.  St.  Louis,  etc.,  R.  Co., 
91  Mo.  357 ;  0*Hare  v.  Chicago,  etc., 
R.  Co.,  95  Mo.  662;  Kansas  City  Sewer 
Pipe  Co.  V.  Smith,  36  Mo.  App.  608; 
Burbridge  v.  Kansas  City  Cable  Co., 
16  Mo.  App.  669;  Feurt  v.  Brown,  23 
Mo.  App.  332;  Walton  v,  Wabash 
Western  R.  Co.,  32  Mo.  App.  634. 

Okio, — Means  v,  Jeffries,  Tappan 
(Ohio)  280. 

Vir^nia. — Stephens  v.  White,  2 
Wash.  (Va.)  203. 

Upon  a  demurrer  to  evidence  it  must 
be  taken  most  strongly  against  the 
party  demurring,  and  a  court  ought  to 
infer  everything  which  a  jury  could 
reasonably  infer  therefrom.  Fawling 
f.U.  S.,4Cranch(U.S.)2i9;  Stanch- 
field  V.  Palmer,  4  Greene  (Iowa)  23. 

niiutratioiia. — On  a  demurrer  to  the 
evidence,  if  the  evidence  shows  a  de- 
niand  of  payment  of  a  note  at  the 
proper  time  and  place,  and  personal 
notice  given  to  the  indorser,  the  court 
will  iidtr  that  both  the  demand  and 
notice  were  regular  in  all  respects. 
Chewning  r.  Gate  wood,  5  How.  (Miss.) 
552. 

In  trespass  by  the  heirs  of  A,  where 
it  Appears  from  the  evidence  stated  in 


the  demurrer  that  A  died  seised,  and 
there  is  no  positive  evidence  that  plain- 
tiffs ever  entered  after  his  death,  while 
there  is  evidence  that  defendants*  pos- 
session did  not  commence  till  a  year 
after  A*6  death,  an  actual  possession  in 
the  heirs  at  the  time  he  died  may  fairly 
be  inferred.  Marsteller  v.  Coryell,  4 
Leigh  (Va.)325. 

1.  Union  Steamship  Co.  v.  Notting- 
hams,  17  Gratt.  (Va.)  120;  Green  v. 
Judith,  5  Rand.  ( Va.)  i;  Hansbrough  v. 
Thom,  3  Leigh  (Va.)  147;  Tutt  v. 
Slaughter,  5  Gratt.  (Va.)364;  Stephens 
V,  white,  2  Wash.  (Va.)  210;  Buesch- 
ing  V.  St.  Louis  Gaslight  Co.,  73  Mo. 
219;  Feurt  V.  Brown,  23  Mo.  App.  332. 

2.  Buesching  v.  St.  Louis  Gaslight 
Co.,  73  Mo.  219;  Feurt  v.  Brown,  23 
Mo.  App.  332. 

8.  Alabama. — Desha  v.  Stewart,  6 
Ala.  852;  Planters',  etc.,  Bank  v.  King,  9 
Ala.  279;  Holman  v.  Whiting,  19  Ala. 
703;  Shaw  V.  White,  28  Ala.  637. 

Florida. — Higgs  v.   Shehee,  4  Fla. 

384. 

Illinois.  —  Phillips  v.  Dickerson,  85 
111.  II. 

Indiana, — Willcuts  v.  Northwestern 
Mut.  L.  Ins.  Co.,  81  Ind.  302;  Talking- 
ton  V.  Parish,  89  Ind.  203 ;  Lake  Shore, 
etc.,  R.  Co.  V.  Foster,  104  Ind.  300; 
Shearer  v,  Peale,  9  Ind.  App.  289. 

OA;V>.— Reed  v.  Evans,  17  Ohio  St. 
128. 

Virginia, — Stephens  v.  White,  2 
Wash.  (Va.)  203;  Hansbrough  v. 
Thom,  3  Leigh  (Va.)  147. 

West  Virginia. — Bryan  v.  Peabody 
fns.  Co.,  8  W.  Va.  605. 

United  5/«/tf 5.— Pawling  v,  U.  S.,  4 
Cranch  (U.  S.)  219. 

The  Role  ninstrated. — In  an  action 
for  damages  for  the  death  of  plain - 
tifTs  intestate,  caused  by  falling  into 
defendant's  cellar,  through  an  open- 
ing  on  the  street,  where  knowledge 
on   the   part  of  deceased  of   the  ex- 
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2.  What  is  Waived—^.  Demurrant's  Evidence.— Where  a 
party  demurs  to  the  evidence  the  general  rule  is  that  no  evidence 
introduced  by  him  can  be  considered  upon  the  demurrer.  He  is 
deemed  to  have  waived  it.*  The  demurrant  attacks  the  evidence 
of  his  adversary,  and,  in  the  very  nature  of  things,  this  attack  can- 
not  be  aided  by  his  own  evidence.* 

Burdsii  of  iMue  Besting  on  Demnrrant — He  assumes  the  position  which 
he  occupies  under  the  pleadings,  and  if,  under  the  pleadings,  the 
burden  of  any  issue  rests  upon  him,  that  issue  cannot  be  deter- 
mined in  his  favor  upon  the  demurrer.  For  the  purposes  of  the 
decision  of  the  demurrer  he  abandons  all  claim  upon  that  issue, 
and  as  to  an  issue  of  which  he  has  not  the  burden,  he  cannot,  by 
his  demurrer,  cause  his  own  evidence  to  be  taken  as  true  or  to  be 
considered.* 

SzMptionf. — In  two  states,  where  the  practice  of  inserting  all  the 
evidence  on  both  sides  into  the  demurrer  obtains,  the  rule  is  not 
quite  so  broad.  The  defendant  is  considered  to  have  waived  all 
his  evidence  which  is  contradictory  to  that  of  the  other  party,  all 
evidence  the  credit  of  which  is  impeached,  and  all  inferences 
from  his  evidence  which  do  not  necessarily  flow  from  it> 


istence  of  a  dangerous  opening,  if 
proven,  might  have  been  fatal  to  a 
recovery,  the  court  cannot,  on  a  de- 
murrer to  evidence,  infer  such  knowl- 
edge from  the  single  fact  that  intes- 
tate had  for  several  jears  lived  on 
the  same  street,  within  half  a  block  of 
the  opening.  Buesching  v,  St.  Louis 
Gaslight  Co.,  73  Mo.  219. 

A  fact  essential  to  be  established  in 
order  to  make  out  the  plaintiffs  case 
and  to  entitle  him  to  recover  is  not  ad- 
mitted by  a  demurrer  when  there  is  no 
testimony  conducive  in  any  way  to 
prove  it.  Bradbury  v.  Reed,  23  Tex. 
258. 

Where  a  bill  is  drawn  on  a  firm  by 
the  name  of  D.  S.  &  Co.,  and  the  suit 
is  in  the  name  of  three  persons  as  part- 
ners, using  the  same  firm  name  of  D. 
S.  &  Co.,the  bill,  only  being  in  evidence, 
will  not  warrant  the  conclusion,  when 
the  evidence  is  demurred  to,  of  the 
identity  of  the  plaintiflFs  as  drawees  of 
the  bill.     Desha  z\  Stewart,  6  Ala.  852. 

The  statement  contained  in  a  notarial 
protest  that  the  notary  has  sent  notices 
of  the  dishonor  of  the  paper,  addressed 
to  the  parties  at  a  particular  place,  is 
no  proof,  even  on  a  demurrer  to  evi- 
dence, that  the  notices  were  properly 
directed;  this  fact  must  be  shown  by 
independent  proof.  Planters*,  etc., 
Bank  v.  King,  9  Ala.  279. 

1.  Illinois.  — VrvXt  v.  Stone,  10  111. 
App.  637. 


Indiana. — Fritz  v,  Clark,  80  Ind.  596 ; 
Hagenbuck  v,  McClaskey,  81  Ind.  579; 
Plant  V.  Edwards,  85  Ind.  592 ;  Rud- 
dell  V,  Tyner,  87  Ind.  530 ;  Adams  v. 
Slate,  87  Ind.  576;  Reynolds  v,  Bald- 
win, 93  Ind.  59 ;  McLean  v.  Equitable 
L.  Assur.  Soc.,  100  Ind.  130;  Lake 
Shore,  etc.,  R.  Co.  v.  Foster,  104  Ind. 
299;  Evansville,  etc.,  R.  Co.  v.  Clas- 
pell  8  Ind.  App.  685. 

Missouri. —  Herriman  t'.  Chicago, 
etc.,  R.  Co.,  27  Mo.  App.  443 ;  Schultze 
V.  Missouri  Pac.  R.  Co.,  32  Mo.  App. 
448;  St.  Clair  V.  Missouri  Pac.  R.  Co., 
29  Mo.  App.  76. 

Pennsylvania. — Davis  v,  Steiner,  14 
Pa.  St.  275. 

Texas.  — Thiers  v.  Holmes  (Tex. 
1888),  9  S.  W.  Rep.  191. 

England. — Gibson  v.  Hunter,  2  H. 
Bl.  187;  Baker's  Case,  5  Coke  104, 
note  (a) ;  Cocksedge  v.  Fanshaw,  Doug. 
119. 

Dlnstration  — In  trespass  to  try  title, 
where  the  plaintiff  demurs  to  evidence 
oflFered  by  the  defendant  in  support  of 
his  plea  of  the  statute  of  limitation, 
the  court  must  decide  the  matter  wholly 
on  the  evidence  demurred  to,  and  if 
there  is  evidence  tending  to  establish 
the  plea,  the  finding  must  be  for  the  de- 
fendant. Thiers  v.  Holmes  (Tex.  1888), 
9  S.  W.  Rep.  191. 

2.  Fritz  V.  Clark,  80  Ind.  596. 

3.  Reynolds  v.  Baldwin,  93  Ind.  59. 

4.  Virginia. — Hansbrough  v.  Thom, 
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b.  Evidence  of  Demurree  Favorable  to  Demurrant. — 
If  the  evidence  demurred  to  is  conflicting,  a  demurrer  operates  as 
a  withdrawal  from  the  consideration  of  the  court  of  whatever  is 
favorable  to  the  party  demurring.* 

HftOOToillTig  Conflietiiig  Evidence. — In  passing  upon  the  evidence  de- 
murred to,  the  court  will  not  attempt  to  reconcile  conflicting  evi- 
dence, but  will  take  as  true  every  fact  of  which  there  is  evidence.* 

c.  Objections  to  Competency  of  Evidence. — Upon  a  de- 
murrer to  evidence  no  objection  to  its  competency  can  be  taken ; 
this  objection  is  deemed  waived.*    On  the  other  hand  it  has  been 


3  Leigh  (Va.)  147;  Clopton  v.  Morris, 
6  Leigh  (Va.)  278;  Trout  v,  Virginia, 
etc.,  R.  Co.,  23  Gratt.  ( Va.)  637 ;  Rich- 
moDd,  etc.,  R.  Co.  v.  Moore,  78  Va. 
93 ;  Richmond,  etc.,  R.  Co.  v,  Anderson, 
31  Gratt.  (Va.)  812-  Clark  v.  Rich- 
mond, etc.,  R.  Co.,  78  Va.  709;  Virgin- 
ia Min.,etc.,  Co.  v.  Hoover,  82  Va.  449; 
Johnson  v.  Chesapeake,  etc.,  R.  Co. 
(Va.  1895),  21  S.  E.  Rep.  238;  Green  v, 
Judith,  5  Rand.  ( Va.)  i ;  Backhouse  v, 
Sdden,  29  Gratt.  (Va.)  586;  Tutt  v. 
Slaughter,  5  Gratt.  ( Va.)  364;  Weiss  v, 
Hobbs,  84  Va.  490;  Jones  v.  Old  Do- 
roioion  Cotton  Mills,  82  Va.  140;  Rudd 
r.  Richmond,  etc.,  R.  Co.,  80  V a.  546. 
West  Vir^nia. — Nuzum  v.  Pitts- 
burgh, etc.,  R.  Co.,  30  W.  Va.  228; 
Muhleman  v.  National  Ins.  Co.,  6  W. 
Vt.  508 ;  Levy  v,  Peabody  Ins.  Co.,  10 
W.  Va.  560;  Stolle  v.  ^tna  F.,  etc.,In8. 


Co.,  ID  W.  Va.  546;  Lee  v,  Virginia,  etc., 
~         "      18  W."  -     " 

'b  W^.  Va.  5^ 
Allen  V,  Bartlett,  20  W.  Va.  46;  Gar- 


Bridge  Co.,  iS'^W.  Va.  299;  Fowler  v. 
Baltimore,  etc.,  R.  Co.,  18  W.  Va.  579; 


rett  V,  Ramsey,  26  W.  Va.  345 ;  Mil- 
ler V.  Franklin  Ins.  Co.,  8  W.  Va.  515. 

1.  Indiana,— KufS  v.  Ruff,  85  Ind. 
431;  Stockwell  V,  State,  loi  Ind.  i; 
Adams  v.  Slate,  87  Ind.  573;  McLean 
f.  Equitable  L.  Assur.  Soc,  100  Ind.  127; 
Chicago,  etc.,  R.  Co.  v.  Williams,  131 
Ind.  30;  Palmer  v.  Chicago,  etc.,  R. 
Co.,  112  Ind.  250;  Lake  Shore,  etc.,  R. 
Co.  V,  Foster,  104  Ind.  293 ;  Evansville, 
etc,  R.  Co.  V,  Claspell,  8  Ind.  App. 
685;  Bethell  v,  Bethell,  92  Ind.  318. 

Kansas, — Wolf  v.  Washer,  32  Kan. 
533;  Rogers  V,  Hodgson,  46  Kan.  276. 

Massachusetts, ^"Co^lKtid  v.  New 
England  Ins.  Co.,  22  Pick.  (Mass.)  135. 

Pennsylvania, — Davis  v.  Steiner,  14 
Pa,  St  275 ;  Fcay  v.  Decamp,  15  S.  &; 
^.(Pa.)  227;  Crawford  t;.  Jackson,  i 
R»wle  (Pa.)  427;  Mackinley  v,  Mc- 
Gregor, 3  Whart.  (Pa.)  369. 

Tnus,  where  the  principal  and  con- 
trolling question  involved  in  a  case  is, 


whether  the  plaintiff  has  abandoned 
her  homestead  or  not,  and  the  plain- 
tiff's evidence  is  conflicting  and  con- 
tradictory, but  still  there  is  sufficient, 
if  the  contradictory  evidence  were  not 
considered,  to  prove  that  the  plaintiff 
has  not  abandoned  her  homestead,  and 
the  court  sustains  a  demurrer  to  the 
plaintiff's  evidence,  virtuallv  holding 
that  the  plaintiff  has  abandoned  her 
homestead,  this  will  constitute  error. 
Wolf  V,  Washer,  32  Kan.  533. 

2.  Lake*  Shore,  etc.,  R.  Co.  v.  Foster, 
lOjL  Ind.  293 ;  Bethell  v,  Bethell,  92  Ind. 
318;  Wright  V.  Julian,  97  Ind.  109; 
Vigo  Agricultural  Soc.  v,  Brumfiel,  102 
Ind.  146;  McLean  v.  Equitable  L.  As- 
sur. Soc,  100  Ind.  127. 

S.  Suydam  v.  Williamson,  20  How. 
(U.  S.)  435;  Foster  v.  McDonald,  5 
Ala.  376;  Harwood  v,  Blythe,  32  Tex. 
800;  Indianapolis  v.  Lawyer,  38  Ind, 
348;  Stockwell  i;.  State,  10 1  Ind.  6;  Mil- 
ler V,  Porter,  71  Ind.  523;  McLean  v. 
Equitable  L.  Assur.  Soc,  100  Ind.  127; 
Lewis  V.  Few,  5  Johns.  (N.  Y.)  i; 
Chapize  v.  Bane,  i  Bibb  (Ky.)  612. 
See  also  Biggers  v,  Alderson,  i  Hen. 
&  M.  (Va.)  61.  Contra,  Dishazer  v. 
Maitland,  13  Leierh  (Va.>524,  in  which 
the  court  said :  "There  would  seem  to 
be  no  impropriety  in  objecting  to  testi- 
mony as  illegal,  and  contending  that 
upon  the  application  of  the  law  to  the 
fact  proved  by  such  testimony,  the 
party  relj'ing  on  it  is  not  entitled  to 
succeed." 

"  It  extends  only  to  the  evidence  pro- 
duced, as  the  term  imports,  and  has  no 
effect  at  all  upon  the  rulings  of  the 
court  by  which  it  was  received ;  and, 
as  a  necessary  consequence,  where  the 
error  of  the'court  consists  in  having 
admitted  improper  evidence,  the  effect 
of  a  demurrer  to  it  would  be  to  waive 
the  objection  to  the  ruling,  instead  of 
laying  the  foundation  to  correct  the 
error.     Bulkeley  v,  Butler,  2  B.  &  C. 
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held,  and  with  perfect  propriety,  that,  by  demurring  to  evidence, 
the  demurrant  does  not  deprive  the  demurree  of  the  right  to 
make  available,  questions  upon  the  rulings  excluding  evidence.* 

d.  Objections  to  Pleadings.— While  it  is  undoubtedly  true 
that  no  objections  to  pleadings  can  be  raised  in  aid  of  a  demurrer 
to  evidence,*  it  does  not  waive  any  objections  to  the  pleadings 
that  are  not  cured  by  verdict.* 

8.  As  an  EstoppeL — A  demurrer  to  evidence  should  not  be  re- 
garded as  an  estoppel  in  another  trial.  It  is  in  no  proper  sense  a 
pleading  which  can  be  withdrawn  or  amended  only  by  leave  of 
court ;  it  is  merely  a  part  of  the  trial  itself,  and  may  be  igrnored 
on  another  trial.* 

VL  JonrDSB  nr  BsiniBBSB — 1.  Veceuity  for. — No  judgment  can 
be  rendered  on  a  demurrer  to  evidence  until  there  is  a  joinder  in 
demurrer.^ 

2.  When  Joinder  may  be  Compelled — a.  Where  Evidence  Is  in 


434,  9  E.  C.  L.  133."    Suydam  v.  Wil- 
liamson, 20  How.  (U.  S.)  436. 

1.  Washburn  v.  Shelbj  County,  104 
Ind.  321,  in  which  it  was  said:  "To 
hold  that  a  party,  by  demurring  to  evi- 
dence, may  render  unavailing  a  ruling 
made  against  his  adversary,  excluding 
competent  testimony,  would  work  great 
injustice,  for  by  so  holding  we  should 
lay  down  a  rule  that  would  enable  a  de- 
fendant to  secure  erroneous  rulings  on 
the  admission  of  evidence,  and  then,  by 
demurring  to  the  evidence  admitted, 
deprive  the  plaintiff  of  the  benefit  of 
the  rulings  excluding  evidence,  how- 
ever erroneous  they  might  be  and  how- 
ever great  the  injury  done  to  him." 

2.  Lindley  v.  Kelley,  42  Ind.  294; 
McLean  v.  Equitable  L.  Assur.  Soc., 
100  Ind.  127;  Hartman  v,  Cincinnati, 
etc.,  R.  Co.,  4  Ind.  App.  370;  Stock- 
well  T'.  State,  101  Ind.  5;  Bish  v.  Van 
Cannon,  94  Ind.  267. 

Thus,  in  an  action  against  a  earner 
for  delivery  of  property  to  a  person 
other  than  the  consignee,  where  a  de- 
murrer to  the  complaint  is  overruled, 
the  absence  of  an  allegation  in  the  com- 
plaint, that  plaintiff  was  the  owner  of 
the  property,  will  not  be  noticed  in  de- 
termining the  demurrer  to  plaintiffs 
evidence.  Hartman  v.  Cincinnati,  etc., 
R.  Co.,  4  Ind.  App.  370. 

8.  U.  S.  Bank  r.  Smith,  11  Wheat. 
(U.  S.)  171;  Bish  V.  Van  Cannon.  94 
Ind.  263;  McLean  v.  Equitable  L.  Assur. 
Soc.,  100  Ind.  127;  Hartman  v.  Cincin- 
nati, etc.,  R.  Co.,  4  Ind.  App.  370 ;  Cald- 
well V,  Stileman,  i  Rawle  (Pa.)  212. 

In  Stiles  v,  Inman,  55  Miss.  469,  it 


was  held  that  on  appeal  from  a  judg- 
ment on  a  demurrer  to  evidence,  a  for- 
mal defect  in  a  declaration  could  not 
be  taken  advantage  of,  but  the  language 
of  the  court  was  broader  than  -was 
necessary  to  a  decision  of  the  precise 
question  involved.  The  court  said : 
"  The  objection  is  too  late  after  trial  and 
judgment.  The  demurrer  to  evidence 
raises  the  question  whether  the  facts 
shown  in  evidence  are  sufficient  in  law 
to  maintain  the  issue,  and  the  demur- 
rant cannot  take  advantage  of  any  ob- 
jections to  the  pleadings." 

Motion  in  Arrest  Hot  Waived. — A 
defendant  does  not  waive  bis  right  to 
test  the  sufficiency  of  a  complaint  by  a 
motion  in  arrest,  by  demurring  to  the 
plaintiffs  evidence.  Bish  v.  VanCan- 
non,  94  Ind.  266;  McLean  v.  Equitable 
L.  Assur.  Soc,  100  Ind.  135. 

4.  Mitchell  v.  Bannon,  10  111.  App. 
340. 

6.  Hinote  v.  Simpson,  17  Fla.  444 ; 
Fowle  z\  Alexandria,  11  Wheat.  (U. 
S.)  320 ;  Pickel  v.  Isgrigg,  6  Fed.  Rep. 
676;  Dozier  v,  Anstill,  8  Smed.  &  M. 
(Miss.)  528;  Western  Assur.  Co.  v, 
Mayer,  64  Miss.  795.  See  also  Young 
V,  Black,  7  Cranch  (U.  S.)  565; 
Higgs  T'.  Shehee,  4  Fla.  382. 

Waiver. — It  has  been  said  that  if  a 
demurrer  to  evidence  be  filed,  and 
thereupon  the  jury  be  discharged, 
though  the  demurrer  be  not  joined,  the 
court  may  give  judgment  upon  the 
demurrer  after  argument ;  no  exception 
being  taken  by  the  party  who  did  not 
join  in  the  demurrer.  Hudson  v. 
Johnson,  i  Wash.  (Va.)  18. 
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Writing. — If  a  matter  of  record,  or  other  matter  in  writing,  be 
offered  in  evidence  in  maintenance  of  an  issue  joined  between  the 
parties,  the  adverse  party  may  demur  to  the  evidence,  and  the 
other  party  will  be  obliged  to  join  in  the  demurrer  or  be  deemed 
to  have  waived  his  evidence.* 

b.  Where  Evidence  Is  Parol — Parol  Evidence. — If  parol  evi- 
dence be  offered,  the  adverse  party  can  demur,  and  his  adversary 
may  join  if  he  sees  fit.*  This  being  so,  the  next  question  for 
consideration  is  whether  the  adverse  party  can  be  compelled  to 
join  in  a  demurrer  to  parol  evidence,  and,  if  so,  under  what  cir- 
cumstances. It  has  been  said  that  if  the  evidence,  although 
parol,  is  explicit,  and  will  not  admit  of  variance,  a  joinder  should 
be  compelled.^  If,  on  the  other  hand,  the  evidence  be  vague, 
loose,  uncertain,  or  circumstantial,  the  true  rule  deducible  from 
the  authorities,  it  is  apprehended,  is  this :  that  a  joinder  cannot 
be  compelled,  if  the  party  demurring  refuses  to  admit  upon  the 
record  all  the  facts  and  conclusions  which  the  evidence  demurred 
to  tends   to  prove,*  or  if  he  offers  contradictory   evidence,   or 


L  Gibson  v.  Hunter,  2  H.  Bl.  206; 
Middleton  v.  Baker,  Cro.  Eliz.  751 ; 
Boyd  V.  Citv  Sav.  Bank,  i^Gratt.  (Va.) 
506;  Hjers  V.  Green,  2  Call  (Va.)  555; 
Green  v,  Buckner,  6  Leigh  (Va.)  82 ; 
Hyers  v.  Wood,  2  Call  (Va.)  574; 
Booth  r.Cotton,  13  Tex.  359;  Hughes  v. 
Chrigtj,  26  Tex.  230;  Dozier  v.  Anstill, 
8  Smed.  &  M.  (Miss.)  528. 

Beawn  fbr  Role. — The  reason  for  this 
is  that  "  there  cannot  be  any  variance 
of  matter  in  writing."  Middleton  v. 
Baker,  Cro.  Eliz.  751. 

i.  Gibson   v.    Hunter,  2  H.    Bl.  207. 

S.  Gibson  v.  Hunter,  2  H.  Bl.  207 ; 
Hyers  r.  Green,  2  Call  (Va.)  555; 
Hyers  v.  Wood,  2  Call  (Va.)  574; 
Burton  v,  Brashear,  3  A.  K.  Marsh. 
(Ky.)  277;  White  v.  Fox,  i  Bibb  (Ky.) 
369.  See  also  Crawford  r-.  Jackson,  1 
Rawle  (Pa.)  427. 

K  partj  may  be  required  to  join  in  a 
demurrer  to  parol  evidence  of  a  fact 
which  is  not  evidence  of  any  other 
fact,  but  is  itself  a  substantive  ingredi- 
ent of  the  case ;  on  a  refusal  to  join  in  a 
demurrer  the  jury  must  find  for  the 
defendant.  Crawford  f.  Jackson,  i 
Rawle  (Pa.)  427. 

CroM-examliiatioii  of  Demuxree's  Wlt- 
wtiM.— The  fact  that  the  party  de- 
murring has  cross-examined  his  adver- 
sary's witnesses  is  no  ground  for 
refusing  to  compel  a  joinder  in  de- 
niurrer.  The  demurring  party  should 
not  lose  the  benefit  of  his  demurrer 
^>«cause  he  has  extracted  the    whole 

tr«th  and  made  it  more  plain,  but  has 


not  made  out  contradictory  facts.  Bur- 
ton V,  Brashear,  3  A.  K.  Marsh.  (Ky.) 
276;M*Creary  v.  Fike,  2  Blackf.  (Ind.) 

374. 

4.  Alabama, — Brandon  v,  Huntsville 
Bank,  i  Stew.  (Ala.)  420;  Young  v. 
Foster,  7  Port.  (Ala.)  420. 

Florida, — Morrison  v,  McKinnon,  12 
Fla.  552;  Hinote  v.  Simpson,  17  Fla. 
444;  Higgs  V.  Shehee,  4  Fla.  382. 

Illinois, — Dormady  v.  State  Bank,  3 
111.  236. 

Iowa, — Jones  v,  Ireland,  4  Iowa  63 ; 
Coates  V.  Galena,  etc.,  R.  Co.,  18  Iowa 
277. 

Kentucky. —Vfhite  v.  Fox,  i  Bibb 
(Ky.)  369;  Ditto  V.  Ditto,  4  Dana  (Ky.) 
503. 

Maryland. — Forbes  v.  Perrie,  i  Har. 
&  J.  (Md.)  109. 

Mississippi. — Mobile,  etc.,  R.  Co.  v. 
McArthur,  43  Miss.  180;  Western  As - 
sur.  Co.  V,  Mayer,  64  Miss.  795 ;  Ware 
V.  McQuillan,  54  Miss.  703 ;  Waul  t'. 
Kirkman,  27  Miss.  823. 

Tennessee. — Bedford  v,  Ingram,  5 
Hayw.  (Tenn.)  155. 

Texas.— Hughes  v.  Christy,  26  Tex. 
230. 

Virginia, — Hansbrough  v,  Thom,  3 
Leigh  (Va.)  147;  Whittington  v. 
Christian,  2  Rand.  (Va.)  353. 

United  States, — Young  v.  Black,  7 
Cranch  (U.  S.)  565;  Fowle  v.  Alex- 
andria, n  Wheat.  (U.  S.)  320;  Pickel 
V.  Isgrigg,  6  Fed.  Rep.  677 ;  Patty  v, 
Edelin,  i  Cranch  (C.  C.)  60;  O'Neil  v, 
St  Louis,  etc.,  R.  Co.,  9  Fed.  Rep.  337. 
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attempts   to   establish  inconsistent  propositions.* 

If,  however,  the  party  demurring  makes  the  proper  admissions, 
his  right  to  a  joinder  in  demurrer  is  absolute  *  except  in  two 
states,  where  it  is  held  that  no  joinder  in  demurrer  shall  be  com- 
pelled if  the  case  be  plainly  against  the  demurrant  or  if  the 
court  doubt  what  facts  should  be  reasonably  inferred  from  the 
evidence,  but  that  otherwise  a  joinder  may  be  compelled.* 


England, — Gibson  v.  Hunter,  3  H. 
Bl.  207. 

Before  a  party  can  demur  to  evi- 
dence the  facts  must  be  first  ascer- 
tained and  found,  and  admitted  on  the 
record.  The  demurrer  admits  the  facts 
found,  and  every  fact  and  conclusion 
which  the  evidence  tends  to  prove  or 
which  the  jury  might  have  inferred 
from  it;  without  these  admissions 
plain  tiff  is  not  bound  to  join  in  the 
demurrer,  or  if  he  could  the  court 
should  pronounce  no  judgment  thereon. 
Coates  V.  Galena,  etc.,  R.  Co.,  18  Iowa 
277. 

1.  Fowler  V.Macomb,  2  Root  (Conn.) 
388;  Bulkley  v,  Clark,  2  Root  (Conn.) 
60;  Young  v. Black,  7  Cranch.  (U.  S.) 
565;  Fowle  V.Alexandria,  II  Wheat. (U. 
S.)  320;  Stuart  V,  Columbian  Ins. 
Co.,  2  Cranch.  (C.  C.)442 ;  Harrison  v. 
Brock,  I  Munf.  (Va.)  22;  Morrison  v, 
McKinnon,  12  Fla.  552. 

See  also  Jones  v,  Ireland,  4  Iowa  63; 
Meyer  V.  Broadwell,  83  Mo.  571.  "A 
party  holding  the  negative  of  the  issue 
cannot,  after  introducing  repellent  testi- 
mony, demur  to  the  evidence  and  com- 
pel his  adversary  to  join  in  the  demur- 
rer." Hart  V.  Calloway,  2  Bibb  (Ky.) 
460. 

Action  fbr  Libel. — In  an  action  for  libel 
it  is  improper  for  the  trial  court  to  com- 
pel plaintiff  to  join  in  demurrer  to  the 
evidence,  Va.  Code  1873,  providing 
that  no  demurrer  shall  preclude  a  jury 
from  passing  on  the  alleged  insulting 
words.  Rolland  v.  Batchelder,  84  Va. 
664. 

8.  Alabama, — Alexander  v.  Fitz- 
patrick,  4  Port.  (Ala.)  405;  Brandon 
V.  Huntsville  Bank,  i  Stew.  (Ala.)  320; 
Williams  v.  McConico,  27  Ala.  572; 
Shaw  V,  White,  28  Ala.  637. 

Indiana, — Shields  v.  Arnold,  i 
Blackf.  (Ind.)  109;  Dougherty  v,  Camp- 
bell, I  Blackf.  (Ind.)  39. 

Kentucky. — Burton  v,  Brashear,  3  A. 
K.  Marsh.  (Ky.)  276. 

Afaj5<ic>l«je//j.— -Copeland  v.  New 
England  Ins.  Co.,  22  Pick.  (Mass.) 
>3S- 


Mississippi. — Ware  v.  McQuillan, 
54  Miss.  703. 

England, — Gibson  v.  Hunter,  2  H. 
Bl.  207;  Middleton  v.  Baker,  Cro.  Eliz. 
751;  Wright  V,  Pindar,  Aleyn  18. 

In  order  to  authorize  the  court  to  take 
a  case  from  the  jury  by  demurrer  to  the 
evidence,  all  the  facts  which  the  evi- 
dence tends  to  prove  must  be  admitted 
by  the  demurrer  specifically.  Where  the 
evidence  is  uncertain  it  is  for  the  court 
to  determine  the  sufficiency  of  the  de- 
murrer as  to  whether  or  not  it  admits 
all  the  facts  which  the  evidence  tends 
to  prove,  and  if  it  does  so  the  plaintiff 
will  be  required  to  join  in  the  demur- 
rer. Indianapolis,  etc.,  R.  Co.  v.  Link, 
10  111.  App.  292. 

Reason  for  Rule. — '*  If  the  party  who 
demurs  will  admit  the  evidence  of  a 
fact,  the  evidence  of  which  fact  is  loose 
and  indeterminate,  or,  in  the  case  of 
circumstantial  evidence,  if  he  will  ad- 
mit the  existence  of  the  fact  which  the 
circumstances  offered  in  evidence  con- 
duce to  prove,  there  will  then  be  no 
more  variance  in  this  parol  evidence 
than  in  a  matter  in  writing,  and  the 
reasons  for  compelling  the  party  who 
offers  the  evidence  to  join  in  demurrer 
will  then  apply,  and  the  doctrine  of 
demurrers  to  evidence  will  be  uniform 
and  consistent."  Gibson  v.  Hunter,  2 
H.  Bl.  207. 

8.  Virginia, — Whittington  v.  Chris- 
tian, 2  Kand.  (Va.)  353;  Hyers  v. 
Green,  2  Call  (Va.)556;  Rohr  t;.  Davis, 
9  Leigh  (Va.)  30;  Ware  t'.  Stephen- 
son, 10  Leigh  (Va.)  161;  Green  t».  Ju- 
dith, 5  Rand.  (Va.)  i ;  Trout  v.  Vir- 
ginia, etc.,  R.  (io.,  23  Gratt.  (Va.)  619; 
Green  v.  Buckner,  6  Leigh  ( Va. )  82 ; 
Boyd  V,  City  Sav.  Bank,  15  Gratt  (  Va.) 
501 ;  Eubank  v.  Smith,  77  Va.  206; 
Johnson  v,  Chesapeake,  etc.,  R.  Co. 
(Va.  1895),  21  S.  E.  Rep.  238;  Wroe  r. 
Washington,  i  Wash.  (Va.)  357;  Dun- 
bar V.  Beale,  5  Munf.  (Va.)  24;  Ste- 
phens V.  White,  2  Wash.  (Va.)  203; 
Hoyle  V,  Young,  i  Wash.  (Va.)  150; 
Thweat  v.  Finch,  i  Wash.  (Va.)  217; 
Hansbrough  v.Thom,  3  Leigh  ( Va.)  147. 
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Withdrawal  at       DEMURRERS   TO  EVIDENCE.  Porm  of  Demnrm, 


ESwt  of  BefnuJ  to  Join. — Where  the  demurrant  *  is  entitled  to  a 
joinder  in  demurrer,  and  the  adverse  party  refuses  to  join,  he  will 
be  considered  to  have  waived  his  evidence.* 

c.  Where  Evidence  Is  Partly  Oral  and  Partly  Writ- 
ten.— The  rules  governing  joinder  in  demurrers  to  parol  evidence, 
apply  to  cases  where  the  evidence  is  partly  oral  and  partly  writ- 
ten. Joinder  cannot  be  compelled  unless  the  party  demurring 
concedes  every  fact  which  the  evidence  tends  to  prove.* 

Vn.  Withdrawal  of  Deicubbeb. — Before  there  is  a  joinder  in 
demurrer  it  is  within  the  discretion  of  the  court  to  permit  the 
withdrawal  thereof.^  On  the  other  hand,  the  defendant  may 
withdraw  his  denial  of  a  fact  and  demur  to  it  as  evidence.* 

VnL  FOBK  OF  Demitbbxb— 1.  Directed  to  Whole  of  Adverse  Party's 
Evidence. — A  demurrer  to  evidence  must  be  directed  to  all  the 
evidence  of  the  adverse  party.  A  part  of  the  evidence  cannot 
be  arrested  from  the  jury,  unless  it  embraces  all  the  evidence 
offered  by  the  same  party.^ 

2.  To  Be  in  Writing. — A  demurrer  to  evidence,  according  to  the 
earlierdecisions  governing  this  practice,  should  be  in  writing,®  and 
this  rule,  it  is  apprehended,  is  followed  in  most  states  where  the 
practice  of  demurring  to  evidence  obtains.'' 


West  Virginia, — Peabody  Ins.  Co.  v, 
Wilson,  29  W.  Va.  528;  Shaw  v.  Up- 
shurCounty  Ct.,  30  W.  Va.  488;  Heard 
V,  Chesapeake,  etc.,  R.  Co.,  26  W.  Va. 


*^e 


be  court  ought  not  to  compel  a 
plaintiff  to  join  in  a  demurrer  to  evi- 
dence, if  the  evidence  set  forth  in  the 
demnrrer  shows  that  the  plaintiff  ought 
to  recover.  Brockenbrough  v.  Ward, 
4Rand.(Va.)   352. 

1.  Baker's  Case,  5  Coke  104;  Gibson 
V.  Hunter,  2  H.  Bl.  206;  Alexander  v, 
Fitzpatrick,  4  Port  (Ala.)  405;  Bran- 
don V.  Huntsville  Bank,  i  Stew.  (Ala.) 
320;  Crawford  v.  Jackson,  i  Rawle  (Pa.) 
427;  Indianapolis,  etc.,  R.  Co.  v.  Link, 
10  111.  App.  292. 

1  Maus  V.  Montgomery,  11  S.  &  R. 
(Pa.)  J29. 

S.  Holmes  r.  Phoenix  Mut  L.  Ins. 
Co.,  49  Ind.  356. 

Withdrawal  of  Demurrer  after  Ameiid- 
SMBtof  Pleadlng.^Where,  after  a  de- 
murrer to  the  evidence,  the  plaintiff  is 
permitted  to  amend  his  complaint  by 
inserting  a  material  allegation  in  the 
statement  of  the  cause  of  action  vX- 
l^ged,  it  seems  that  the  defendant,  if  he 
>s^s  permission  to  withdraw  his  de- 
DJurrer,  should  be  permitted  to  do  so, 
and  that  a  refusal  01  such  request  would 
^  error.  Hartford  City  Natural  Gas, 
«tc,  Co.  V.  Love,  125  Ind.  275. 


6  Encyc.  PI.  &  Pr.— 29 
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4.  Schuricht  v.  Broadwell,  4  Mo. 
App.  160. 

5.  Proprietary  v.  Ralston,  i  DalU 
(U.  S.)  18;  Hardin  v.  Snyder,  15  Iowa 
463;  Jones  V,  Roberts,  37  Mo.  App. 
177. 

6.  2Tidd'6  Pr.866;  Bui.  Ni.  Pri.  313; 
Gibson  r.  Hunter,  2  H.  Bl.  208. 

7.  Alabama, — Pharr  v.  Bachelor,  3 
Ala.  237. 

Illinois.  —  Creach  v,  Taylor,  3  111. 
277;  Dormady  V.  State  Bank,  3  111.  236; 
Morris  v,  Indianapolis,  etc.,  R.  Co.,  10 
111.  App.  389;  Crowe  v.  People,  92  111. 
231. 

Indiana, — Strough  v.  Gear,  48  Ind. 
100 ;  Palmer  v.  Chicago,  etc.,  K.  Co., 
112  Ind.  262. 

JSr^w/iiofry.— Woodgate  v,  Threlkcld, 
3  Bibb  (Ky.)  527. 

Massaehusetts,  —  Golden  v. 
Knowles,  120  Mass.  336.  See  also  Cope- 
land  V.  New  England  Ins.  Co.,  22  Pick. 
(Mass.)  135. 

Mississippi.  —  Stiles  v,  Inman,  55; 
Miss.  474 ;  Ware  v,  McQuillan,  54  Miss.. 
703 ;  Western  Assur.  Co.  v.  Mayer,  64. 
Miss.  795 ;  Waul  v.  Kirkman,  27  Miss.. 
823. 

Pennsylvania, — Hurst  v,  Dippo,  I 
Dall.  (Pa.)  20. 

Virginia, — Hyers  v.  Green,  2  Call 
(Va.)  555;  Hyers  V.Wood,  2  Call  (Va.) 
574;  Green  t>.  Judith,  5  Rand.  (Va.)  u 
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Porm  of  Demnrm.  DEMURRERS   TO  EVIDENCE.  What  Appear  in. 

8.  What  should  Appear  in  Demurrer. — With  the  exception  of 
two  states,*  it  is  not  the  practice  to  set  out  in  the  demurrer  the 
evidence  on  both  sides,  because  the  general  rule  is  that  only  the 
evidence  demurred  to  is  considered  * 

Written  Eyidenoe. — If  the  evidence  be  written  it  should  be  set 
forth  in  the  demurrer.' 


West  Virginia, — Adkins  v,  Frv,  38 
W.  Va.  549. 

United  States. — Fowle  v.  Alexan- 
dria, II  Wheat.  (U.  S.)  320. 

Texas. —  Whether  in  Writings  Dis- 
cretionary with  Court. — Although  it 
would  be  more  appropriate  that  a  de- 
murrer to  evidence  should  be  in  writ- 
ing, there  is  no  rule  of  practice  in  this 
state  absolutely  requiring  it  to  be  so 
made,  and  the  court  in  which  it  is  made 
has  discretionary  power  to  require  it 
in  writing  or  to  receive  it  in  parol. 
Hughes  V.  Christy,  26  Tex.  230. 

Approved  Forms  of  Deknnrrer. — **  The 
defendant  comes  and  demurs  to  the 
evidence  of  plaintifiF,  and  offers  to  ad- 
mit of  record  that  the  following  testi- 
mony and  proof  introduced  by  plaintiff 
[setting  out  all  the  testimony  introduced 
by  plaintiff]  is  true,  and  further  admits 
as  true  all  proper  and  legal  deductions 
and  inferences  therefrom  in  law.  The 
defendant  offers  to  admit  that  the  facts 
so  stated  are  the  facts  in  this  case  and 
were  proven  entirely  by  plaintiff  and 
his  witnesses,  and  does  now  aver  that 
the  facts  so  stated  present  no  ground 
for  a  recovery  against  it  under  the  plead- 
ings in  this  cause,  and  this  it  is  ready 
to  verify.  Wherefore,  defendant  prays 
the  court  to  allow  this  demurrer  and 
direct  plaintiff  to  join  therein  and  judg- 
ment of  the  court  accordingly,  and  that 
plaintiff  may  be  barred  against  having 
or  maintainmg  his  action  against  it  or 
further  prosecuting  the  same."  Hop- 
iLins  V.  Nashville,  etc.,  R.  Co.  (Tenn. 
1896),  34  S.W.  Rep.  1029. 

**  This  day  came  the  parties  by  their 
attorneys,  and  thereupon  came  a  jury, 
to  wit,  ♦  ♦  *  who  beins  impaneled  and 
sworn  the  truth  to  spesik  upon  the  issue 
joined,  the  said  plaintiff,  to  maintain 
the  issue  on  his  part,  showed  in  evi- 
dence [here  insert  the  facts  proved]. 
And  the  said  defendant  says  that  the 
aforesaid  matters  are  not  sufficient  in 
law  to  maintain  the  issue  on  the  part 
of  the  plaintiff,  and  this  he  is  ready  to 
verify;  therefore,  he  prays  judgment 
that  the  jury  may  be  discharged  from 
giving  any  verdict,  and  that  the  plain- 


tiff may  be  barrecTof  his  action.*'  The 
joinder  of  the  plaintiff  in  the  demurrer 
may  be  to  this  effect:  **And  the  said 
plaintiff  says  that  the  said  matters,  etc., 
by  him  shown  in  evidence,  are  sufficient 
in  law  to  maintain  the  issue  on  his 
part,  wherefore,"  etc.  Stiles  v.  Inman, 
55  Miss.  475. 

1.  Virginia.  —  Clopton  v.  Morris,  6 
Leigh  (Va.)  278;  Childers  v,  Deane,  4 
Rand  (Va.)  4J06;  Hyers  v.  Green,  2 
Call  (Va.)  555;    Stephens  v.   White, 

2  Wash.  (Va.)  210;  Hyers  v.  Wood,  2 
Call  (Va.)  574;  Hoyle  v.  Young,  i 
Wash.  (Va.)  150;  Trout  v,  Virginia, 
etc.,  R.  Co.,  23  Gratt.  (Va.)  619;  Tutt 
V,  Slaughter,  5  Gratt.  (Va.)  364;  Green 
V,  Judith,  5  Rand.  (Va.)  i;  Union 
Steamship  Co.  v,  Nottinshams,  17 
Gratt.  ( Va.)  1 15 ;  Hansbrough  v.  Thorn, 

3  Leigh  (Va.)  147;  Richmond,  etc.,  R. 
Co.  r.  Moore,  78  Va.  93;  Richmond, 
etc.,  R.  Co.  V.  Morris,  31  Gratt.  (Va.) 
200. 

West  Virginia.—AdkiBB  v.  Fry,  38 
W.  Va.  549;  Muhleman  v.  National 
Ins.  Co.,  6  W.  Va.  508;  Lee  v.  Vir- 
ginia,  etc..  Bridge  Co.,  18  W.  Va.  299; 
Fowler  v.  Baltimore,  etc.,  R.  Co.,  18 
W.  Va.  579;  Allen  v.  Bartlett,  20  W. 
Va.  46;  Garrett  v,  Ramsey,  26  W.  Va. 

345- 

a.  Hart  V.  Calloway,  2  Bibb  (Ky.) 
460;  Woodgate  v.  Threlkeld,  3  Bibb 
( Ky.)  527.  See  also  sufra  V.  Mfect  of 
Demurrer. 

**  [The  insertion  of  the  evidence  given 
on  both  sides]  cannot  regularly  be  done. 
The  defendant  could  not  by  demurring 
cause  his  own  evidence  to  be  taken  for 
true,  and  the  court  cannot,  without 
usurping  the  province  of  the  jury,  decide 
upon  its  truth.  In  principle  it  is  not 
less  absurd  for  a  party  to  demur  to  his 
own  evidence,  than  it  would  be  to 
demur  to  his  own  plea;  and  it  is  be- 
lieved that  there  is  no  precedent  to  be 
found  in  the  English  books  for  the 
former,  no  more  than  there  is  for  the 
latter  practice."  Woodgate  v,  Threl- 
keld, 3  Bibb  (Ky.)  527. 

8.  Hurst  V,  Dippo,  i  Dall.  (Pa.) 
20,  in   which  it  was  held  that  a  deed 
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Purol  Evidence. — If  the  evidence  is  parol  and  is  loose,  circumstantial, 
and  indeterminate,  the  demurrer  should  state  not  merely  the  evi- 
dence, but  the  facts  which  the  evidence  conduces  to  prove,*  and 
leave  the  court  nothing  to  do  but  to  apply  the  law  to  the  facts 
admitted.* 

Stating  Inforeneee. — If,  however,  "the  bearing  of  the  evidence  upon 
the  points  in  issue  be  not  remote  and  inferential,  but  direct  and 
obvious,  it  is  sufficient  to  state  the  evidence  itself,  and  admit, 
without  stating,  the  inferences  properly  deducible  from  it,  it  be- 
ing understood  that  in  such  case  the  court  may  infer,  in  favor  of 
the  party  offering  the  evidence,  every  fact  which  a  jury  could 
infer."* 

Stating  only  Faeta  Dedneible. — According  to  the  practice  in  some  of 
the  states,  only  the  facts  deducible  from  the  evidence  and  not  the 
evidence  itself  should  be  put  into  the  demurrer.* 

IX.  PsoGEEDnros  areb  Joindeb— 1.  What  Questions  to  be  Con- 
sidered.— On  a  demurrer  to  evidence,  after  joinder,  the  only  ques- 
tion for  the  consideration  of  the  court  is  whether  the  evidence 
supports  the  issue  or  not.^ 

2.  Assessment  of  Damages. — After  joinder  in  demurrer,  if  the 
proper  admissions  have  been  made,®  the  court  may  direct  the 
jury  to  find  a  conditional  verdict,  subject  to  the  decision  on 
the  demurrer ;  or  the  jury  may  be  discharged,  leaving  the  damages 
to  be  assessed  by  another  jury  summoned  for  that  purpose,''  or 

produced  in  evidence    and  demurred  mady  v.  State  Bank,  3  IH.  336;  Creach 

to  should  be  set  forth  in  hmc  verba  in  v.  Tajlor,  3  111.  277 ;  Crowe  v.  People, 

Uie  demurrer.  ca  III.  231 ;  Morris  v.  Indianapolis,  etc., 

1.  Fowle  V,   Alexandria,  11  Wheat.  R.  Co.,   10  111.  A  pp.  389;  Duncan  v. 

(U.  S.)  320;  Copeland  v.  New  England  State,  29  Fla.  439. 

Ins.  Co.,  32   Pick.  (Mass.)   135;   Ditto  5.  Humphreys  v.  West, 3  Rand.  (Va.) 

V.  Ditto,  4  Dana  (Ky.)  502;  Strough  v.  516;  Gates  v.  Nobles,  i  Root  (Conn.) 

Gear,  48  Ind.  100 ;  Fharr   v.  Bachelor,  344. 

3  Ala.  237;  Woodgate  v,  Threlkeld,  3  6.  Western  Assur.  Co.  v»  Mayer,  64 

Bibb  (Ky.)  527;  Hopkins  7^  Nashville,  Miss.  796;    Fowle    v.  Alexandria,    11 

etc.,  R.  Co.  (Tenn.  1896),  34  S.  W.  Rep.  Wheat.  (U.  S.)  320,  holding  that  **i£ 

1029;  Palmer  v,  Chicago,  etc.,  R.  Co.,  there  should  be  such  a  joinder  without 

112  Ind.  250.  such  admission,  leaving  the  facts  unset- 

8.  Western  Assur.  Co.  v.  Mayer,  64  tied  and  indeterminate,  it  is  a  suffi- 

Miss.  795.  cient  reason  for  refusing  judgment  upon 

Brldence  Partly  Oral  and  Partly  Writ-  the  demurrer." 

tea.— A  demurrer  to  evidence,  setting  7.  M'Creary  v,  Fike,  2  Blackf.  (Ind.) 

out  in  full  the  oral  testimony  of  wit-  374;  Andrews  v.  Hammond,  8  Blackf. 

nesses,  and  making  the  written  por-  (Ind.)  540;  Strough 7;. Gear, 48  Ind.  100; 

tions  of  the  evidence  parts  of  the  de-  Lindley  v.  Kelley,  42  Ind.  294;  Holmes 

murrer  by  identifying  them  as  in  a  bill  v.  Phoenix  Mut.  L.  Ins.  Co.,  49  Ind. 

of  exceptions,  without  writing  them  out  356 ;  Hanover  F.  Ins.  Co.  v,  Lewis,  23 

in  full,  is  sufficient.     Baker  v.  Baker,  Fla.  193;  Obaugh  v,  Finn,  4  Ark.  no; 

69  Ind.  399.  Humphreys  v.  West,  3  Rand.  ( Va.)5i6; 

8.  Ditto  t/.   Ditto,    4     Dana    (Ky.)  Holman  v.  Gilliam,  6  Rand.  (Va.)  39; 

504.  Norfolk,  etc.,  R.  Co.  v,  Harman,  83  Va. 

4.  Western   Assur.  Co.  t;.  Mayer,  64  553;  Boyd  v,  Gilchrist,   15  Ala.  856; 

Miss.  795;   Stiles  v.  Inman,  55   Miss.  Young  i;.  Foster,  7  Port.  (Ala.)  420; 

470;  Waul  V.  Kirkman,  27  ^iss.  823;  Low  v.  Settle,  22  W.  Va.  388;  Mobile, 

Ware  v.  McQiiillan,  54  Miss.  703;  Dor-  etc.,  R.  Co.  v,  McArthur,  43  Miss.  180. 
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DEMURRERS  TO  EVIDENCE, 


Smtained. 


by  the-  court  by  consent  of  the  parties,  or  upon  the  failure  of 
either  party  to  demand  a  jury.^ 

SnbmiMloii  to  Jwy  tliat  Htard  EvidMiM. — In  some  states  it  has  been 
held  proper  to  submit  the  question  of  damages  to  the  jury  that 
has  heard  the  evidence,  either  before  or  after  the  decision  on  the 
demurrer.* 

liqiiidAttd  Damagw. — If  the  damages  are  liquidated,  the  court  may 
decide  the  entire  case,  for,  in  that  event,  there  would  be  no  issue 
to  submit  to  the  jury.* 

8.  When  Demurrer  ihoiild  be  Suitained. — If  the  court  is  satisfied 
that,  conceding  all  the  inferences  which  the  jury  could  justifiably 
draw  from  the  evidence,  it  is  insufficient  to  warrant  a  verdict,  the 
demurrer  should  be  sustained.*     If,  on  the  other  hand,  there 


See  also  Ditto  v.  Ditto,  4  Dana  (Kj.) 
503. 

**  The  most  ancient  and  perhaps  the 
most  correct  course  is  to  direct  the  jury 
to  assess  the  damages,  at  the  time  the 
demurrer  is  taken,  to  be  imposed  in 
the  event  the  demurrer  is  overruled. 
The  practice  is,  however,  both  ways, 
and  either  mode  is  legal,  but  the  prac- 
tice of  assessing  the  damages  condition- 
ally commends  itself  on  account  of  its 
superior  dispatch.''  Young  v.  Foster, 
7  Port  (Ala.)  425. 

In  Lindley  v,  Keller,  43  Ind.  399,  it 
is  said  to  be  **  the  usual  and  better  prac- 
tice" to  discharge  the  jury,  and  if  the 
demurrer  be  overruled  to  call  another 
to  assess  the  damages. 

Where  there  is  a  demurrer  to  evi- 
dence, and  judgment  for  the  plaintiff, 
the  jury  of  inquiry  do  not  assess  the 
damages  conditionally.  Schenck  v, 
Stevenson,  3  N.  J.  L.  365. 

When  Unoondittonal  Yerdiot  HamilMa 
Brror. — On  a  demurrer  to  plaintiff's 
evidence,  the  rendition  of  a  general  and 
unconditional  verdict  for  plaintiff,  if 
error,  is  harmless,  where  the  court 
afterwards  overrules  the  demurrer  and 
enters  judgment  for  plaintiff.  Biggers 
V.  Alderson,  i  Hen.s  M.  (Va.)  54. 

A  verdict  unconditional  on  its  face 
will  be  held  to  be  conditional  and  sub- 
ject to  the  opinion  and  judgment  of  the 
court  upon  the  demurrer  to  the  evi- 
dence. Green  v,  Pittsburgh,  etc.,  R. 
Co.,  II  W.  Va.685. 

What  BqnlTalant  to  Paailiig  on  Demur- 
rer.— Where  a  demurrer  both  to  the 
declaration  and  to  the  evidence  was 
filed,  and  the  jury  found  a  conditional 
verdict  for  the  plaintiff,  and  the  court 
decided  that  the  demurrer  to  the  decla- 
ration  was  insufficient,  and  rendered 


final  judgment  for  plaintiff,  it  was  held 
that  this  necessarily  involved  a  de- 
cision on  the  demurrer  to  evidence,  and 
that  it  could  not  be  assigned  as  error 
that  such  demurrer  had  not  been  passed 
upon.  Holman  v,  Gilliam,  6  Rand. 
(Va.)  39. 

TnxImlaalWllty  of  Evidence  Inaerted  lit 
Demnrrer  In  Aiieitlng  Damacea. — All 
testimony  in  trials  at  common  law 
must  be  delivered  orally  in  presence  of 
the  jury  who  are  to  try  a  cause  or 
assess  damages,  except  where  the  stat- 
ute provides  for  the  admissibility  of 
depositions,  and  the  evidence  spread 
on  the  record  in  a  case  in  which  a  de- 
murrer is  offered  to  evidence  cannot 
be  allowed  to  go  to  a  second  jury  im- 
paneled to  assess  damages  after  de- 
murrer overruled.  Young  v.  Foster^ 
7  Port.  (Ala.)  400. 

1.  Strough  v.  Gear,  48  Ind.  100. 

8.  Galveston,  etc.,  R.  Co.  v,  Tem> 
pleton  (Tex.  1894),  26  S.  W.  Rep.  1066; 
Jordan  v.  Foxworth,  48  Miss.  607. 

8.  Galveston,  etc.,  R.  Co.  v.  Tem- 
pleton  (Tex.  1894),  36  S.  W.  Rep.  1066; 
Obaugh  V,  Finn,  4  Ark.  no. 

4.  Alabama, — Boyd  v.  Gilchrist,  15 
Ala.  849. 

Florida. — Reddick  v,  Mickler,  23 
Fla.  335. 

Indiana, — Eagan  v.  Downing,  55  Ind. 
65;  Pinnell  v.  Stringer,  59  Ind.  555; 
Newhouse  v,  Clark,  60  Ind.  172;  kin- 
caid  V,  Nicely,  90  Ind.  404;  Stockwell 
V,  State,  loi  Ind.  5. 

Kansas. — Wisner  v.  Bias,  43  Kan. 
458;  Dewald  v.  Kansas  City,  etc.,  R. 
Co.,  44  Kan.  586;  St.  Joseph,  etc.,  R. 
Co.  V.  Dryden,  17  Kan.  278;  Burling- 
ton Ins.  do.  V,  Ross,  48  Kan.  228 ;  Kiff 
V.  Atchison,  etc.,  R.  Co.,  32  Kan.  263 ; 
Edwards  v.  Cnime,  13  Kan.  348. 
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is  any  evidence  at  all  to  sustain  an  issue,  a  demurrer  to  the  evi- 
dence should  not  be  sustained ; '  or  if  the  evidence  is  such  as  to 
warrant  the  trial  court  in  setting  aside  a  verdict  as  unsupported 
by  the  evidence  * 

4.  When  Demurrer  should  be  Overruled. — If  there  is  evidence 
sufficient  to  establish  optima  facie  case  in  the  plaintiff's  favor,  the 
demurrer  should  be  overruled;'  and  if  on  a  demurrer  to  evidence 
there  is  evidence  tending  to  sustain  the  party  having  the  burden 
of  the  issue,  or  if  the  jury  might  have  found  a  verdict  on  the  evi- 


Missouri, — Mexico  v.  Jones,  27  Mo. 
App.  534;  Walton  v.  Wabash  Western 
R.  Co.,  32  Mo.  App.  634;  Ecton  v. 
Continental  Ins.  Co.,  33  Mo.  App.  53 ; 
Kneale  v.  Price,  39  Mo.  App.  227; 
Buesching  v.  St.  Louis  Gaslight  Co., 
73  Mo.  219,  6  Mo.  App.  85 ;  Love  v. 
Van  Every,  91  Mo.  575 ;  Alexander  v. 
Missouri  Pac.  R.Co.,  37  Mo.  App.  609; 
Heard  v,  Ritchey,  112  Mo.  516. 

Texas. — Tierney  v.  Frazier,  57  Tex. 
437;  Umscheid  v.  Scholz,  84  Tex.  265. 

Virginia. — Jackson  v.  Marietta 
Bank,  9  Leigh  ( Va.)  240. 

West  F«>Wiii<i.—-Gerityv.  Haley,  39 
W.  Va.  98 ;  Postlewaite  v.  Wise,  17  W. 
Va.  I. 

United  5/a/e5.— Miller  v.  Chicago, 
€tc«  R.  Co.,  41  Fed.  Rep.  898. 

Aetton  tot  Price  of  Land — FaUnre  to 
Sbow  tliat  tt  I8  Dae. — In  an  action  for 
money  owing  for  the  balance  of  the 
price  of  land  purchased  either  on  a  note 
or  on  the  original  contract,  it  is  proper 
to  sustain  a  demurrer  where  the  time 
of  payment  fixed  by  the  note  and  con- 
tract is  shown  not  to  have  expired  when 
the  action  was  commenced.  Heard  v, 
Ritchey,  112  Mo.  516. 

Suit  fivr  U^vry  Canaed  by  HegUgenoe. 
— If  the  defendant  demurs  to  the  plain- 
tiffs evidence,  and  the  evidence  shows 
that  the  defendant  was  guilty  of  negli- 
gence which  caused  the  plaintiffs  in- 
jury, and,  further,  as  a  legal  proposi- 
tion, proved  that  the  plaintiff  was  guilty 
of  contributory  negligence,  the  court 
should  sustain  the  defendant's  demur- 
rer ;  or,  in  such  a  case,  the  court  ought, 
on  the  motion  of  the  defendant,  to  ex- 
clude from  the  jury  all  the  plaintiffs 
evidence.   Gerity  v.  Haley,  29  W. Va.  98. 

Suit  to  Enjoin  Interference  with  Bight 
tiCWay. — Where  an  action  is  brought 
by  a  railroad  company  in  possession  of 
a  right  of  way  through  a  tract  of  land 
and  using  it  for  its  railroad  track  and 
telegraph  line,  to  restrain  the  owner  of 
said  land  from  interfering  with  its  pos- 
session and   uae  of  the  right  of  way, 


and  upon  the  trial  the  plaintiff  offers  no 
testimony  tending  to  show  that  defend- 
ant ever  had  interfered,  or  threatened 
or  was  likely  to  interfere,  therewith ;  it 
was  held  that  a  demurrer  to  the 
evidence  was  properly  sustained.  St. 
Joseph,  etc.,  R.  Co.  v,  Dryden,  17  Kan. 
278. 

Death  by  wrongful  Act — Oontrlbntory 
Hefl^ence. — An  administrator  suing 
under  the  statute  for  the  death  of  his  in- 
testate, caused  by  negligence  or  wrong- 
ful act  whose  testimony  shows  that 
the  negligence  of  the  deceased  contrib- 
uted directly  to  the  injuries  resulting 
in  death,  has  failed  to  make  out  a/rt ma 
facie  right  of  recovery,  and  a  demurrer 
to  the  evidence  should  be  sustained. 
Dewald  v.  Kansas  City,  etc.,  R.  Co., 
44  Kan.  586b 

Fifes  Bet  by  Railroad  Engine — Fallnre 
to  Show  Origin. — Where  a  fire  started 
inside  a  defendant's  right  of  way,  and 
burned  along  its  fence  into  and  de- 
stroyed plaintiffs  pasture,  and  there  is 
no  evidence  showing  how  the  fire  orig- 
inated, or  that  any  engine  or  train  of 
the  defendant  passed  on  the  day  of  the 
fire,  a  demurrer  to  the  evidence  should 
be  sustained.  Alexander  v,  Missouri 
Pac.  R.  Co  ,  37  Mo.  App.  609. 

Action  on  Policy — Fallnre  of  Proof  of 
Loss. — A  demurrer  to  the  evidence  in 
an  action  on  a  fire  insurance  policy 
must  be  sustained  where  there  is  a  total 
failure  of  proof  that  proofs  of  loss  as 
required  by  the  policy  were  furnished 
or  waived.  Burlington  Ins.  Co.  v.  Ross, 
48  Kan.  228. 

1.  Baum  V.  Fry  rear,  85  Mo.  151 ;  GroU 
V.  Tower,  85  Mo.  249;  Sage  v.  Reeves, 
17  Mo.  App.  210';  Williamson  v, 
Fischer,  50  Mo.  19S ;  Walsh  v.  Morse, 
80  Mo.  568;  Van  Every  v.  Flanders, 
17  Mo.  App.  240. 

2.  Mexico  v.  Jones,  27  Mo.  App.  534. 
8.  Parsons  v.  Parsons,  45   Kan.  433 ; 

Adkins  v,  Chicago,  etc.,  R.  Co.,  36  Mo. 
App.  652.     See  also  Central  Land  Co. 
V.  Calhoun,  16  W.  Va.  362. 
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dence  against  the  party  demurring,  it  should  be  overruled;*  so  it 
should  be  overruled  unless  there  has  been  a  total  failure  to  prove 
the  case  or  some  material  fact  in  issue.* 


1.  Kincaid  v.  Nicely,  90  Ind.  403; 
Stockwell  V.  State,  loi  Ind.  i;  Stan- 
ford V.  Davis,  54  Ind.  45 ;  Thomas  v. 
Ruddell,  66  Ind.  326. 

2.  Alabama, — Patterson  v,  Blakeney, 
33  Ala.  338. 

Indiana,  —  M'Creary  v,  Fike,  2 
Blackf.  (Ind.)  374;  Atherton  v.  Sugar 
Creek,  etc.,  Turnpike  Co.,  67  Ind.  334; 
Ridgeway  v.  West,  60  Ind.  373;  Wright 
t;.  Julian,  97  Ind.  109;  McLean  v.  Equi- 
table L.  Assur.  Soc.,  100  Ind.  127;  Ten- 
nessee Coal,  etc.,  Co.  v»  Sargent,  2  Ind. 
App.  458;  Nordyke  v.  Van  Sant,  99 
Ind.  i8i3;  Hartman  v,  Cincinnati,  etc., 
R.  Co.,  4  Ind.  App.  370. 

Kansas. — Wilson  v.  Beck,  44  Kan. 
497;  Harter  v.  Atchison,  etc.,  R.  Co., 
55  Kan.  250;  Missouri  Pac.  R.  Co.  zk 
Johnson,  4^  Kan.  660;  Rainer  v.  Cooper, 
44  Kan.  762;  Kansas  City,  etc.,  R.  Co. 
V.  Foster,  39  Kan.  329;  Rowland  v, 
Shaw,  29  Kan.  438;  Calahan  v.  Ward,  45 
Kan.  545;  Rogers  v,  Hodgson,  46  Kan. 
276;  Walsh  V.  Campbell,  49  Kan.  104 ; 
Jansen  v.  Atchison,  16  Kan.  358;  Mis- 
souri Pac.  R.  Co.  V.  Hildebrand,  52 
Kan.  284;  Waterson  V.  Rogers,  21  Kan. 
529;  Gardner  v.  King,  37  Kan.  671; 
Brown  v.  Atchison,  etc.,  R.  Co.,  31 
Kan.  i;  Kansas  City,  etc.,  R.  Co.  v. 
Cravens,  43  Kan.  650;  Home  v,  Heg- 
wer  Salt,  etc.,  Co.,  52  Kan.  617;  Kan- 
sas Pac.  R.  Co.  V,  Couse,  17  Kan.  571 ; 
Benninghoff  v,  Cubbison,  45  Kan.  621 ; 
Steelsmith  v.  Union  Pac.  R.  Co.,  i 
Kan.  App.  10. 

Missouri, — Standfield  v.  Phoenix 
Loan  Assoc,  53  Mo.  App. 595;  States. 
Rucker,  93  Mo.  88;  Hanna  v.  Finley, 
33  Mo.  App.  645 ;  Witting  v.  St.  Louts, 
etc.  R.  Co.,  loi  Mo.  631 ;  Johnson  v. 
Missouri  Pac.  R.  Co.,  96  Mo.  340; 
Drain  v.  St.  Louis,  etc.,  R.  Co.,  86  Mo. 
574;  Damhorst  v,  Missouri  Pac.  R. 
Co.,  32  Mo.  App.  350 ;  Pope  v,  Kansas 
City  Cable  R.  Co.,  99  Mo.  400;  Noen- 
inger  v,  Vogt,  88  Mo.  589 ;  Emmerson 
V.  St.  Louis,  etc.,  R.  Co.,  35  Mo.  App. 
621 ;  Huckshold  v,  St  Louis,  etc.,  R. 
Co.,  90  Mo.  548. 

r^^aj.— Thiers  v.  Holmes  (Tex. 
1888),  9  S.  W.  Rep.  191. 

West  Virginia.  —  Carrico  v.  West 
Virginia  Cent.,  etc.,  R.  Co.,  35  W. 
Va.  389. 

United  States.— Thornton  v,  Wash- 


ington Bank,  3  Pet  (U.  S.)  36;  Paw- 
ling V.  U.  S.,  4  Cranch  (U.  S.)  219; 
Chinoweth  v,  Haskell,  3  Pet  (U.  S.)  92. 

VJeotment — ^AdYone  PosMMion  of  Part 
of  Land. — In  trespass  to  try  title  where 
defendants  set  up  adverse  (possession,  a 
demurrer  to  the  evidence  to  show  ad- 
verse possession  will  be  overruled  if  the 
evidence  shows  adverse  possession  of  a 
part  of  the  land.  Thiers  v.  Holmes 
(Tex.  1888),  9  S.  W.  Rep.  191. 

Frand. — Where  it  appeared  that  the 
goods  in  suit  were  sold  by  plaintiff  to 
defendant,  on  defendant's  representing 
that  he  was  doing  a  good  business,  and 
that  a  month  aflerward  he  made  an 
assignment  whereby  it  appeared  that 
he  was  unable  to  pay  half  his  debts,  a 
demurrer  to  the  evidence  should  have 
been  overruled,  as  there  was  sufficient 
evidence  of  fraud  to  go  to  the  jury. 
Tennessee  Coal,  etc.,  Co.  v.  Sargent,  2 
Ind.  App.  4^8. 

Agency. — ^In  an  action  against  a  rail- 
road company  for  medical  services 
rendered  an  employee,  a  demurrer  to 
plaintiff's  evidence  on  the  ground  that 
defendant's  agent  had  no  authority  to 
employ  him  should  have  been  over- 
ruled, where  it  appeared  that  defend- 
ant's station  agent  had  several  times, 
prior  to  the  time  plaintiff  rendered  the 
services  for  which  suit  was  brought, 
employed  plaintiff  to  treat  persons  who 
had  been  injured,  and  that  defendant 
had  paid  therefor  without  objection. 
Steelsmith  v.  Union  Pac.  R.  Co.,  i  Kan. 
App.  10. 

Bvldenoe  Tending  to  Sopport  One  of 
Two  Ctonnta. — Where  the  evidence  tends 
to  support  one  of  two  counts  of  a  peti- 
tion, a  demurrer  to  the  evidence  should 
be  overruled.  Noeninger  v,  Vogt,  88 
Mo.  589. 

inatniotlonB  In  Matore  of  Demnrrer  to 
Bvldenoe. — Where  there  is  an  entire 
absence  of  evidence  tending  to  prove 
the  material  allegations  of  the  petition, 
or  the  evidence  is  insufficient  in  law 
to  support  a  verdict,  an  instruction  in 
the  nature  of  a  demurrer  to  the  evi- 
dence should  be  given.  Nolan  v. 
Shickle,  3  Mo.  App.  300;  Schmidt  v. 
Harkness,  3  Mo.  App.  585 ;  Lange  v, 
Lycoming  F.  Ins.  Co.,  3  Mo.  App.  591; 
Charles  v.  Patch,  87  Mo.  450.  Sec  Mor- 
gan V.  Durfee,  69  Mo.  469. 
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5.  The  Judgment. — Although  there  are  cases  in  which  the  party 
demurring  has  been  allowed  to  put  in  his  own  evidence  after  his 
demurrer  to  his  adversary's  evidence  has  been  overruled,*  it  is 
obviously  the  proper  practice  to  render  a  final  judgment  if  the 
joinder  has  been  properly  made  and  the  merits  of  the  case  brought 
before  the  court.* 

The  party  demurring  should  not  be  permitted  to  reopen  the 
merits  and  retry  the  issues  of  fact  by  a  jury.'  Nor  should  the 
court  set  aside  the  demurrer  and  award  a  new  trial,  when  the 
evidence  shows  that  plaintiff  ought  not  to  recover.*  So,  also, 
where  a  demurrer  to  the  evidence  is  sustained  the  judgment  is 
final.« 

X.  Effect  of  ImtoDxrcnre  Eyibshce  afteb  Dikubbbb  Ovss- 
EULEB. — Where  a  demurrer  to  evidence  which  should  have  been 
sustained  is  overruled,  and  further  evidence  is  introduced  which 
makes  out  a  case  for  the  party  whose  evidence  is  demurred  to, 
the  error  in  overruling  the  demurrer  is  cured,^  and  it  has  been 
held  that  the  introduction  of  evidence  by  demurrant  after  his 


1.  Atchison,  etc.,  R.  Co.  v,  Reecher, 
24  Kan.  228;  German  Ins.  Co.  v, 
Frederick,  58  Fed.  Rep.  144;  Weber 
V,  Kansas  City  Cable  R.  Co.,  100  Mo. 
194.  See  also  cases  cited  infra^  X.  Ef- 
feci  of  Introducing  Evidence  after 
Demurrer  Overruled, 

%,  Alabama.  —  Gluck  v.  Cox,  90 
Ala.  331 . 

Massachusetts, — Copeland  v.  ^ew 
England  Ins.  Co.,  22  Pick.  (Mass.)  135 ; 
Golden  v.  Knowles,  120  Mass.  337. 

Mississippi. — Hall  v.  Browder,  4 
How.  (Miss.)  224. 

Texas. — Galveston,  etc.,  R.  Co.  v, 
Templeton  (Tex.  189^),  26  S.  W.  Rep. 
1066;  Umscheid  v.  Scholz,  84  Tex.  265. 

Virginia.  —  Knox  v.  Garland,  2 
Call  (Va.)  241;  Nuttall  v.  M'Douall, 
6  Call  (Va.)  53.  Sec  also  Hyers  v. 
Green,  2  Call  (Va.)  555;  Hyers  v. 
Wood,  2  Call  (Va.)  574. 


West    Virginia. — Fowler  v.  Balti- 
^  ,  ^   Va.  579; 

Qjiarrier  v.  Baltimore,  etc.,   R.  Co., 


more,  etc. 


ytrgti 
.,   ft. 


Co.,   18  W.  Va. 


aoW.  Va.  A28. 

United  States.  —  Fowle  v,  Alex- 
andria, II  Wheat.  (U.  S.)  320. 

England, — Gibson  v.  Hunter,  2  H. 
Bl.  igy. 

8.  Gluck  V,  Cox,  90  Ala.  331 ;  Hall  v, 
Browder,  4  How.  (Miss.)  224;  Galves- 
ton, etc,  R.  Co.  V.  Templeton  (Tex. 
1894).  26  S.  W.  Rep.  1066,  in  which  the 
court  says :  **  Plaintiff  in  error  claims 
that  the  court,  after  overruling  its  de- 
murrer to  the  evidence,  should  have 
snbmitted  the  case  to  the  jury  on  the 


evidence  as  to  the  right  of  plaintiff  to 
recover.  This  would  be  a  most  extraor- 
dinary result  of  a  demurrer  to  evi- 
dence. By  it  defendant  would,  under 
that  practice  (if  it  were  the  practice  in 
any  court),  withdraw  the  case  from  the 
jury  as  to  the  rights  of  the  plaintiff, 
and,  in  case  the  decision  was  favorable 
to  the  defendant,  the  plaintiff  would 
be  deprived  of  a  trial  by  jury  at  the 
election  of  the  defendant,  but  in  case 
the  court  to  which  defendant  appealed 
should  decide  against  it,  then  it  must 
be  allowed  that  trial  which  it  sought 
to  avoid  by  the  demurrer." 

4.  Knox  V,  Garland,  2  Call  (Va.) 
241 ;  Green  v.  Judith,  5  Rand.  ( Va.)  i. 

5.  See  Eagan  v.  Downing,  55  Ind.  65. 
If  a  demurrer  to  evidence  is  sustained, 

the  judgment  is  substantially  the  same 
as  a  final  judgment  on  demurrer  to  a 
complaint  or  answer.  The  party  should 
object  to  the  sustaining  of  the  demurrer: 
and  the  assignment  of  such  ruling  as 
error  presents  for  review  the  question 
whether  the  court  erred  in  sustaining 
the  demurrer  to  the  evidence.  Lindley 
V.  Kelley,  42  Ind.  294. 

6.  Simpson  v,  Kimberlin,  12  Kan. 
579;  Converse  v.  Safford,  17  Kan.  15; 
Atchison,  etc.,  R.  Co.  v,  Reecher,  24 
Kan.  228;  Chicago,  etc.,  R.  Co.  v, 
Doyle,  18  Kan.  58;  Birks  v.  French, 
21  Kan.  244;  Weber  v,  Kansas  City 
Cable  R.  Co.,  100  Mo.  194;  Eswin  v, 
St.  Louis,  etc.,  R.  Co.,  96  Mo.  290 ; 
McCarthy  v,  Missouri  R.  Co.,  15  Mo. 
App.  385. 
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demurrer  has  been  overruled  operates  as  a  waiver  of  his  right 
to  rely  on  that  ruling  as  error.* 

XI.  DsxuBBEBS  TO  EviBEHCE  DT  CBixiirAL  Peactioe. — In  criminal 
practice  demurrers  to  evidence  are  of  very  infrequent  occurrence. 
In  some  states,  where  this  question  has  arisen,  the  courts  have 
denied  altogether  the  right  to  demur  in  criminal  causes,*  and  al- 
though there  are  instances  where  such  demurrers  have  been 
allowed,'  it  is  considered  that  the  practice  is  not  to  be  encour- 
aged.* In  one  state  the  court  held  in  a  case  of  first  impression 
that  a  demurrer  to  evidence  in  a  criminal  case  was  entirely  in  the 
discretion  of  the  court,  and  intimated  that  the  practice  would  not 
be  adopted  in  that  state.**  In  others  it  has  been  held  that  in  no 
event  should  it  be  permitted,  except  by  consent  of  both  parties;* 
and  a  very  recent  decision  declares  that  even  in  case  of  such  con- 
sent, it  is  discretionary  with  the  court,  whether  the  demurrer  shall 
be  allowed.'^ 

Xn.  PSOGEEDIHGS  AHAL0OOV8  TO  DEKUSBEBS  TO  EYIDEHOS— KotiOB 
to  Eidiide  ETidenoe  from  Jury. — A  motion  to  exclude  plaintiff's  evidence 
from  the  jury  after  he  has  rested  his  case,®  or  to  nonsuit  the 


1.  German  Ins.  Co.  v.  Frederic,  58 
Fed.  Rep.  144 ;  2  Elliott's  Gen*l  Pr.,  § 
865.  Contra^  Weber  v.  Kansas  City 
Cable  R.  Co.,  100  Mo.  194,  in  which  it  is 
held  that  defendant,  although  he  takes 
the  chance  of  aiding  the  plaintifTs  cause 
by  putting  in  his  own  evidence,  does 
not  waive  his  objection  to  the  action  of 
the  court  in  overruling  the  demurrer 
to  plaintiff's  evidence. 

a.  Nelson  v.  State,  47  Miss.  621 ;  Mil- 
ler V,  State,  79  Ind.  205;  Plant  v,  Ed- 
wards, 85  Ind.  589. 

Olilo. — The  practice  of  demurring  to 
the  evidence  does  not  seem  to  be  sanc- 
tioned bj  the  Criminal  Code,  and  the 
better  practice  is  to  move  the  court  to 
exclude  the  evidence,  or  instruct  the 
jurv  that  it  is  insufficient.  Baker  v. 
State,  31  Ohio  St.  314. 

"A  demurrer  to  evidence  has  no  legal 
status  in  criminal  practice.  «  ♦  ♦  Not 
only  is  the  practice  without  precedent, 
but  it  appears  to  be  inconsistent  with 
long-established  rules  of  criminal  pro- 
cedure. The  demurrer  to  evidence 
takes  the  case  from  the  jury,  and  re- 
sults in  their  dispersion,  which  in  cases 
of  felony  is  illegal,  even  with  the  con- 
sent of  the  accused.  It  waives  a  trial 
by  jury  in  a  criminal  prosecution  for 
felony,  which  is  contrary  to  the  whole 
course  of  the  common  law  from  its  ear- 
liest history,  with  some  exceptions." 
Nelson  t'.  State,  47  Miss.  625. 

8.  Martin  v.  State,  62  Ala.  240; 
Crowe  f.  People,  92  111.  331. 


When  Demurrer  ■honld  t>e  Sustained. 
— Where  there  is  no  evidence  of  venue, 
a  demurrer  to  the  evidence  should  be 
sustained,  and  a  judgment  of  convic- 
tion should  be  reversed.  Martin  v. 
State,  63  Ala.  340. 

4.  Martin  v.  State,  63  Ala.  240;  Doss 
V.  Com.,  I  Gratt.  (Va.)  557;  State  v. 
Soper,  16  Me.  393. 

6.  State  V,  Soper,  16  Me.  397. 

6.  Doss  V,  Com.,  i  Gratt.  (Va.)  557; 
Martin  r.  State,  63  Ala.  340 ;  Brister  v. 
State,  36  Ala.  107. 

7.  Duncan  v.  State,  39  Fla.  439. 

8.  Powers  v.  Chicago,  30  111.  App. 
181 ;  Joliet,  etc.,  R.  Co.  v.  Velie,  140 
111.  59;  Nuzum  V.  Pittsburgh,  etc.,  R. 
Co.,  30  W.  Va.  228;  Jacobs  v.  Crum, 
62  Tex.  405;  Louisville,  etc.,  R.  Co.  v, 
Woodson,  134  U.  S.  614. 

Texas. — "A  motion  of  this  character 
is  assimilated  to  a  demurrer  to  evidence, 
but  it  is  not  «  «  ♦  equivalent  to  it.  ♦  ♦  • 
This  motion  simply  invokes  the  court 
to  determine  whether  there  is  any  evi- 
dence as  to  certain  specified  facts  con- 
stituting the  defendant's  grounds  for 
exemplary  damages,  but  the  plaintiffs 
do  not  in  their  motion  tender  any  issue, 
as  by  demurrer  to  evidence,  on  which 
the  court  might  render  judgment  on 
the  effect  of  the  evidence  thus  submit- 
ted for  consideration.  Under  this 
view  the  court  might  properly  have 
declined  to  consider  the  motion  as  be- 
ing an  irregular  and  irrelevant  pro- 
ceeding.*'  Jacobs  v,  Crum,  62  Tex.  404. 
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plaintiff,^  or  to  set  aside  a  verdict  on  the  ground  that  it  is  against 
the  evidence,*  or  to  instruct  the  jury  that  plainti£F  cannot  recover 
admitting  the  evidence  to  be  true,'  are  all  in  the  nature  of  de- 
murrers to  the  evidence,  and  admit  every  fact  which  the  evidence 
tends  to  prove  and  every  legitimate  inference  therefrom.*  So 
the  submission  of  a  case  to  the  court  on  an  agreed  st^te  of  facts, 
for  its  judgment  on  the  law,*  or  an  admission  by  defendant  of  the 
truth  of  plaintiff's  evidence  and  a  contention  that  he  is  not  en- 
titled  to  recover  thereon,®  is  equivalent  to  a  demurrer  to  evidence. 

XnL  Apfsal — 1.  Oenerally. — A  demurrer  to  evidence  cannot  be 
made  a  part  of  the  record  by  bill  of  exceptions. '^  It  is  as  much  a 
part  of  the  record  proper  as  the  demurrer  to  the  pleadings,  or  the 
verdict  of  the  jury.* 

2.  Keview. — Where  parties  withdraw  their  cause  from  the 
jury  by  a  demurrer  to  evidence,  or  submit  to  a  verdict  subject  to 


1.  See  article  Dismissal,  Discon- 

TINUANCK,   AND    NONSUIT. 

MiUer  v.  Bealer,  lOO  Pa.  St.  583; 
Bevan  v.  Pennsylvania  Ins.  Co.,  9  W. 
&  S.  (Pa.)  187 ;  Wiley  v.  Shoemak,  2 
Greene  (Iowa)  205 ;  Smyth  v,  Craig,  3 
W.  &  S.  (Pa.)  18;  Snodgrass  v.  Rick- 
etts,  13  Cal.  359. 

In  Pennsylvania  a  motion  for  non- 
suit is  substantiaUy  the  equivalent  of 
t  demurrer  to  evidence,  except  that 
the  judge  is  not  at  liberty  to  give  judg- 
ment for  the  plaintiff,  should  he  think 
the  case  made  out,  but  should  refuse 
the  nonsuit.  Miller  v.  Bealer,  100  Pa. 
S^*  5^3;  Bevan  v,  Pennsylvania  Ins. 
Co.,  9  W.  &  S.  (Pa.)  187;  Smyth  v. 
Craig,  3W.&S.  (Pa.)  la 

2.  Southwest  Imp.  Co.  v.  Andrew, 
S6  Va.  270,  a  decision  under  a  statute 
providing  that  the  rules  governing  a 
demurrer  to  evidence  shall  be  applica- 
ble to  this  kind  of  motion.  See  also 
article  Verdict. 

8.  Parks  v,  Ross,  11  How.  (U.  S.) 
.'^62;  Harris  v.  Woody,  9  Mo.  113; 
Walker  v,  Martin,  8  Mo.  App  561; 
Louisville,  etc.,  R.  Co.  f.  Woodson,*  134 
U.  S.  614.  See  article  Directing 
Verdict. 

When  Instmotioii  Warranted. — An  in- 
struction in  the  nature  of  a  demurrer  to 
the  evidence  is  warranted  only  when 
neither  the  evidence  as  a  whole,  nor 
any  legitimate  inference  therefrom,  will 
sustain  a  finding  for  plaintiff.  Sonnen- 
fcld  Millinery  Co.  v.  Peoples  R.  Co., 
59  Mo.  App.  668. 

1  Miller  v,  Bealer,  100  Pa.  St.  585 ; 
Bevan  v.  Pennsylvania  Ins.  Co.,  9  W. 
&  S.  (Pa.)  187 ;  Louisville,  etc.,  R.  Co.  v. 
Woodson,  134  U.  S.  614;  Parks  v,  Ross, 


II  How.  (U.  S.)  363 ;  Harris  v.  Woody, 
9  Mo,  113;  Wiley  t^.  Shoemak,  2  Greene 
(Iowa)  205 ;  Nuzum  v.  Pittsburgh,  etc., 
R.  Co.,  30  W.  Va.  228;  Powers  r.  Chi- 
cago, 20  111.  App.  181 ;  Southwest  Imp. 
Co.  V,  Andrew,  86  Va.  270 ;  Snodgrass 
V.  Ricketts,  13  Cal.  359. 

6.  Holbrook  v.  Allen,  4  Fla.96.  $ee 
article  Agreed  Case,  vol.  i,  P- 384- 

6.  Basnight  v.  Atlantic,  etc.,  R.  Co., 

III  N.  Car.  592. 

7.  Stiles  V,  Inman,  55  Miss.  469; 
Sivoly  v.  Scott,  56  Ala.  5^5;  Board  of 
Education  v.  Parsons,  24  W.  Va.  551 ; 
Lindley  v.  Kelley,42  Ind.  294.  Contra^ 
Crowe  V.  People,  92  111.  236,  in  which 
the  court  says :  **If  in  a  civil  case  the 
plaintiff  is  compelled  to  join  in  a  de- 
murrer which  does  not  contain  an  ad- 
mission of  all  facts  which  the  evidence 
or  circumstances  tend  to  prove,  it 
would  be  error.  And  in  such  case 
plaintiff  should  except  to  the  ruling  of 
the  court,  and  preserve  the  exception, 
toeether  with  the  evidence,  in  a  proper 
bill  of  exceptions,  so  that  the  ruling  of 
the  court  may  be  reviewed  in  a  court 
of  error." 

8.  **The  writing  incorporating  the 
matters  of  fact  and  the  formal  demurrer 
should  be  transcribed  on  the  minutes 
of  the  court,  and  thereby  become  parcel 
of  the  record.**  Stiles  v.  Inman,  55 
Miss,  469;  Walker*s  Amer.  Law 
609. 

AsBlgninent  of  Error. — When  an  ex- 
ception is  taken  to  a  ruling  of  the 
court  in  sustaining  a  demurrer  to  the 
evidence,  an  assignment  of  such  ruling 
for  error  presents  the  correctness  of 
such  ruling.  Strough  xk  Gear,  48 
Ind.  100. 
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that  demurrer,  they  cannot  hope  for  a  judgment  in  their  favor,  if, 
by  any  fair  construction  of  the  evidence,  the  verdict  can  be  sus- 
tained.    If  this  cannot  be  done  the  judgment  must  be  reversed.* 

If  the  court  improperly  refuses  to  compel  a  joinder,*  or  renders 
judgment  on  the  demurrer  without  a  joinder  in  the  demurrer  by 
the  opposite  party,*  or,  after  hearing  argument  by  the  party  whose 
evidence  is  demurred  to,  sustains  the  demurrer  without  giving 
demurrant's  counsel  opportunity  for  argument,*  the  judgment 
should  be  reversed ;  and  it  has  been  held  that  the  judgment  should 
be  reversed  if  it  appears  that  sufficient  facts  are  stated  to  consti- 
tute a  cause  of  action  and  there  is  evidence  to  establish  every  es- 
sential fact  thereof,  and  this  too  notwithstanding  a  preponderance 
of  the  evidence  appears  to  be  with  the  ruling  of  the  court.** 

HarmleM  Error. — An  erroneous  refusal  to  compel  a  joinder  in  de- 
murrer is  not  ground  for  reversal,  if  the  evidence  set  forth  in  the 
demurrer  shows  a  right  of  recovery  in  plaintiff.®     If  a  demurrer  is 


1.  Chinoweth  v.  Haskell,  3  Pet.  (U. 
S.)  96;  Pawling  v,  U.  S.,  4  Cranch  fU.. 
S.)  219.  See  also  Nutter  v,  Syden- 
stricker,  11  W.  Va.  535. 

If  the  question  in  the  appellate  court 
is  whether  or  not  a  fact  ought  to  be 
taken  as  established  by  the  evidence, 
either  directly  or  inferentially,  in  favor 
of  the  demurrer,  the  test  is,  would 
the  court  set  aside  the  verdict  had  the 
jury  on  the  evidence  found  the  fact? 
If  the  verdict  so  finding  the  fact  would 
not  be  set  aside,  such  fact  ought  to 
be  considered  as  established  by  the 
evidence  demurred  to.  Fowler  v,  Bal- 
timore, etc.,  R.  Co.,  18  W.  Va.  579 ; 
Heard  v.  Cheasapeake,  etc.,  R.  Co.,  26 
W.  Va.  455;  Ware  v.  Stephenson,  10 
Leigh  (Va.)  161. 

Presumption  as  to  Matters  Not  Shown 
by  Record. — Where  there  is  a  demurrer 
to  evidence,  and  the  jury  is  discharged, 
and,  after  the  demurrer  is  overruled, 
the  assessment  of  damages  is  submitted 
to  the  court,  neither  party  asking  for 
another  jury,  it  will  be  presumed,  if 
the  record  is  silent,  that  the  court 
heard  all  necessary  evidence  on  the 
question  of  damages.  North  British, 
etc.,  Ins.  Co.  v.  Crutchfield,   108  Ind. 

518. 

5.  Rohr  V.  Davis,  9  Leigh  (Va.)  30. 
But  see  Harrison  v.  Brock,  i  Munf. 
(Va.)  22. 

8.  Dozier  v,  Anstill,  8  Smed.  &  M. 
(Miss.)  528. 
4.  Cooper  v,  Francis,  37  Tex.  447. 

6.  Jansen  v,  Atchison,  16  Kan.  358; 
Waterson  v,  Rogers,  21  Kan.  529. 

Reversing  In  Part  and  Sustaining  in 


Part. — Where  an  appeal  is  taken  from 
a  judgment  overruling  a  demurrer  to 
evidence  and  rendering  final  judgment 
without  the  intervention  of  the  jury 
for  the  amount  sued  for,  the  appellate 
court  will  not  disturb  the  judgment  on 
the  demurrer  if  it  be  correct,  but  will 
remand  the  cause  that  the  damages 
may  be  ascertained  by  a  jury.  Patter- 
son r.  Blakeney,  33  Ala.  338. 

Overmling  Demurrer  to  Bvldenee 
where  Demurrer  to  Declaration  sliould  be 
Sustained. — Where,  on  a  demurrer  to 
evidence  by  defendant,  the  facts  prov- 
en sustain  the  plaintifiTs  case,  but  it  is 
so  defectively  stated  in  the  declara- 
tion that  the  court,  on  the  demurrer  to 
the  declaration,  ought  to  have  sustained 
the  demurrer,  the  appellate  court  will 
set  aside  a  judgment  for  the  plaintiff 
and  remand  the  cause  with  direction 
for  the  plaintiff  to  have  leave  to  amend 
his  declaration  if  advised  to  do  so. 
Quarrier  v.  Peabody  Ins.  Co.,  10  W, 
Va.  507. 

Objection  Not  Raised  Below. — Where 
exception  is  not  taken  at  the  time  to  a 
demurrer  to  evidence  on  account  of  its 
being  made  in  parol,  an  objection  for 
that  reason  made  in  the  Supreme  Court 
will  not  avail.  Hughes  v,  Christy,  26 
Tex.  230. 

6.  Boyd  V.  City  Sav.  Bank,  15  Gratt. 
( Va.)  501,  in  which  it  is  said  :  **If,  upon 
the  whole  evidence,  the  plaintiff  is  en- 
titled to  recover,  even  though  he  might 
not  be  upon  so  much  of  it  as  is  set  out 
in  the  demurrer,  it  would  be  vain  to  re- 
verse the  judgment  and  remand  the 
cause   for    a    new^   trial  which   would 
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SO  insufficiently  framed  that  there  is  no  certainty  in  the  state  of 
facts  on  which  a  judgment  can  be  based,  the  judgment  should  be 
reversed  and  remanded  for  a  new  trial,  on  the  ground  that 
the  issue  between  the  parties  has  not  been  tried.*  So  if,  on  full 
consideration  of  the  record,  the  court  should  be  of  opinion  that 
there  are  not  facts  sufficient  to  warrant  a  judgment,  it  may  reverse 
the  judgment  with  directions  for  a  new  trial.* 

Tinal  Judgment  by  AppeUata  Court. — If  a  verdict  is  rendered  for  the 
plaintiff  subject  to  a  demurrer  to  evidence  which  is  erroneously 
sustained,  the  appellate  court,  on  reversing  the  judgment,  will 
render  a  final  judgment  for  plaintiff  for  the  damages  assessed  by 
the  jury.*  So  where  a  demurrer  has  been  erroneously  overruled 
in  a  case  where  plaintiff  was  clearly  not  entitled  to  recover,  final 
judgment  has  been  rendered  for  defendant  on  appeal.* 


result    in    precisely    the    same    judg- 
ment" 

OTemiUng  Demurrer  to  Bad  Paragraph 
of  Gomplaint. — When  a  demurrer  to  a 
bad  paragraph  of  complaint  has  been 
overruled,  and  there  is  a  demurrer  to 
evidence  which  fullj  sustains  another 
paragraph  which  is  sufficient,  it  is  the 
dutj  of  the  court  to  apply  the  evidence 
to  such  paragraph  and  render  judg- 
ment thereon,  and  in  such  case  over- 
ruling a  demurrer  to  the  bad  para- 
graph is  harmless  error.  .  McLean  v. 
Equitable  L.  Assur.  Soc,  lOO  Ind. 
127. 

1.  Gibson  v.  Hunter,  2  H.  Bl.  187; 
Wright  v.  Pindar,  Sty.  23,  Aleyn  18; 
Copeland  v.  New  England  Ins.  Co.,  22 
Pick.  (Mass.)  135;  Fowle  v.  Alexan- 
dria, II  Wheat.  (U.  S.)  320. 

mastratlon. — If,  by  mistake  or  other- 
wise, a  material  fact  on  which  the  point 
in  issue  depends,  and  which  the  court 
jadicially  luiows  to  ^^t,  be  omitted  in 
the  demurrer,  the  judgment  should  be 
reversed,  and  a  venire  facias  *de  novo 
awarded.  Taliaferro  v,  Gatewood,  6 
Munf.  (Va.)  320. 

Wliere  Cauae  baa  Not  been  Tried  on 
ttM  Merits.— ^**  Where  the  whole  merits 
of  the  case  are  disclosed,  it  would  un- 
doubtedly be  the  province  and  the  duty 
0!  this  court  to  render  such  judgment 
as  the  court  below  should  have  ren- 
dered.   But  this  court  has  a  discretion, 

where  It  is  manifest  that  such  is  not 

the  case,  to  send  the  cause  to  another 

trial."    Gazzam  v.  Mobile  Bank,  i  Ala. 

268. 
So,  also,  in  Wheelwright  v.  Moore,  i 

Hall  Super.  Ct.  201,  the  court  held  that 

the  evidence  was  not  sufficient  to  main- 


tain the  plaintiflTs  action,  and  the  ques- 
tion was  whether  a  final  judgment 
should  be  entered  or  a  venire  facias 
de  novo  be  awarded.  The  court  re- 
fused to  enter  a  final  judgment  for  the 
defendant,  on  the  ground  that  **  it  was 
evident  that  the  whole  merits  of  the 
plaintifTs  case  had  not  been  disclosed. '* 
The  judge  in  his  opinion  said  further: 
'*  I  think  that  it  is  competent  for  us, 
in  the  exercise  of  our  discretion,  to 
send  the  cause  to  another  trial ;  the 
purposes  of  justice  would  not  be  sub- 
served by  giving  a  peremptory  judg- 
ment on  this  record." 

S.  Duerhagen  v.  U.  S.  Ins.  Co.,  2  S. 
&  R.  (Pa.)  185. 

8.  Heard  v.  Chesapeake,  etc.,  R.  Co. 
26  W.  Va.  455. 

4.  See  Norfolk,  etc.,  R.  Co.  v.  Har- 
man,  83  Va.  553 ;  Knox  v.  Garland,  2 
Call  (Va.)  241;  Stephens  v.  Hix,  38 
Tex.  659;  Knox  v.  Garland,  2  Call  ( Va. ) 
241. 

**  When  the  court  below  has  erro- 
neously sustained  a  demurrer  to  the 
evidence  adduced  by  the  plaintiff  in 
support  of  his  petition,  and  has  there- 
upon rendered  judgment  in  favor  of 
the  defendant,  this  court,  in  reversing 
the  judgment-  on  appeal,  will  proceed 
further  and  render  such  judgment  for 
the  plaintiff  as  should  have  been  ren- 
dered by  the  court  below.  This  doctrine 
proceeas  upon  the  hypothesis  that  the 
defendant  has  waived  his  right  to  have 
a  jury  pass  upon  the  evidence,  by  sub- 
mitting the  question  to  the  court 
whether  there  is  any  competent  evi- 
dence or  not,  and,  if  so,  confessing  it.'' 
Hollimon  v.  Griffin,  37  Tex.  453 :  Har- 
wood  V.  Blythe,  32  Tex.  800. 
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See  generally  articles  ANSWERS  IN  CODE  PLEADING,  vol.  i,  p.  777  ; 
ANSWERS  IN  EQUITY  PLEADING,  vol.  i,  p.  863. 

Ear  denials  in  particular  cases,  see  the  various  titles  throughout  this  Tvar-Jt 
indicative  of  the  subject-matter  of  the  litigation  ;  thus,  as  to  general  denuz/ 
in  action  for  breach  of  promise  of  marriage,  see  article  BREA  CH  OI^ 
PROMISE,  vol.  2,  p.  690  ;  as  to  general  denial  in  actions  against  carriers^ 
sec  article  CARRIERS,  vol.  2,  p.  858,  etc. 


DEPARTURE. 

By  S.  B.  Fisher. 

L  Defihitiok,  460. 

n.  DXPABTTTBE  DT  PLADTTIFF'S  PLEADDTe,  461. 

1.  Generally,  461, 

2.  Test  of  Departure,  \62. 

3.  Reformation  or  Modification  of  Instrument  Declared  on,  462. 

4.  Declaration  Alleging  Performance — Replication  of  Excuse  for 

Nonperformance,  462. 

5.  Assignment  of  New  Promise,  463. 

6.  Assignment  of  Different  Breach,  463. 

7.  Change  of  Ground  in  Point  of  Law,  463. 

8.  Departure  as  to  Parties,  463. 

UL  Depabtttbe  DT  DEFEHDAKT'S  PLEADIH0,  463. 

1.  Generally,  463. 

2.  Departure  to  Plea  of  Performance,  464. 

3.  Departure  to  Plea  of  No  Award,  464.      -' 

4.  Departure  to  Plea  of  Non  Damnificatus,  465. 

17.  New  Matteb  dt  Pleabihgs— Whek  Ho  Bepabtitbe,  465. 

1.  Plaintiff's  Pleadings,  465. 

a.  Generally,  465. 

b.  Variance  in  Matter  of  Inducement,  467. 

c.  New  Assignment,  467. 

2.  Defendant' s  Pleadings,  467. 

T.  Taeiakge  dt  Ixmatebial  Mattebs,  467. 

VI.   How  TAKEK  ASYAirTAOE  OF,  468. 

vn.  How  Cubed,  470. 

L  Defikitiok. — A  departure  is  the  statement  of  matter  in  a 
reply,  replication,  rejoinder,  or  subsequent  pleading,  as  a  cause  of 
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action  or  defense,  which  is  not  pursuant  to  the  previous  pleading 
of  the  same  party,  and  which  does  not  support  and  fortify  it.* 

n  Depabtube  DT  Plaivtot'b  PLEADDre — 1.  Oenerally.— A  plain, 
tiff  in  an  action  must  recover,  if  at  all,  upon  the  cause  of  action 
stated  in  his  declaration  or  complaint,  and  a  replication  or  reply 
that  sets  up  a  different  cause  of  action  from  that  declared  on  is 
bad  for  departure.*  The  office  of  a  replication  or  reply  is  to 
meet  the  allegations  of  the  plea  or  answer,  and  it  cannot,  in  ordi- 
nary cases,  introduce,  as  a  basis  for  affirmative  relief,  matter  enlarg- 
ing  the  grounds  upon  which  recovery  was  originally  sought.* 


1.  Alabama, — Winter  v.  Mobile  Sav. 
Bank,  54  Ala.  173;  McAden  v,  Gib- 
son, 5  Ala.  341 ;  Morris  v.  Beebe,  54 
Ala.  300. 

Indiana,  —  Kilgore  v.  Powers,  5 
Blackf.  (Ind.)  22 ;  Yeatman  v,  Cullen, 
5  Blackf.  (Ind.)  240 ;  Kimberlin  v.  Car- 
ter, 49  Ind.  III. 

Massachusetts,  —  Paine  v.  Fox,  16 
Mass.  129;  Darling  v.  Chapman,  14 
Mass.  loi ;  Keay  v.  Goodwin,  16  Mass. 
I ;  Dawes  v,  Winship,  16  Mass.  291 ; 
Siblej  V.  Brown,  4  Pick.  (Mass.)  137. 

Minnesota.  —  Estes  v.  Farnham,  11 
Minn.  423. 

Missouri, — Mortland  v,  Holton,  44 
Mo.  58. 

New  Hampshire, — Tarleton  v.  Wells, 
2  N.  H.  306. 

New  Torh,  —  Allen  v,  Wateon,  16 
Johns.  (N.Y.)  205;  White  v.  Joy,  13 
N.Y.89. 

South  Carolina. — Lindsay  v,  Jami- 
son, 4  McCord  (S.  Car.)  93. 

Tennessee, — Haley  v,  McPherson,  3 
Humph.  (Tenn.)  104. 

Virginia. — Virginia  F.,  etc.,  Ins.  Co. 
V.  Saunders,  86  V a.  969. 

United  States.— V.  S.  v,  Morris,  i 
Paine  (U.  S.)  241. 

England,  —  Richards  v,  Hodges,  2 
Sannd.  84a,  note  i ;  Palmer  v.  Stone,  2 
Wil8.98 ;  Wood  v,  Hankshead,  Yelv.  13. 

tnry  SubMqiieiit  Pleading  mutt  Forti- 
fy Flrrt.--Porterfield  f.  Butler,  47  Miss. 
i6s;McGaTOck  t;.  Whitfield,  45  Miss. 
459;  Fiser  v.  Mississippi,  etc.,  R.  Co., 
33  Miss.  359;  McAden  v.  Gibson,  5  Ala. 

341;  Burk  V,  Bear,  5   Pa.  L.  J.   304; 

Wvman  v.  Mitchell,  i    Cow.  (N.   Y.) 

J16;  Van  Voorst  v.  Morris  Canal,  etc., 

Co,  20  N.  J.  L.  169. 
Seeorery  Allowable  Only  on  Oanie  of 

Aetlon  Statea  In    the    Fetttion.  — The 

plaintiff  can  recover  only  on  causes  of 

iction  stated  in   his  petition.    Durbin 

'.  FUk,  16  Ohio  St.  533;   Savage  v, 

Aiken,  21  Neb.  605;  Wells  v.  Teall,  5 


461 


Blackf.  (Ind.)  306;  McGavockv.  Whit- 
field, 45  Miss.  459. 

Rejoinder  must  Conform  to  Flea. — The 
defendant  must  conform  his  rejoinder 
to  a  maintenance  of  the  defense  made 
by  the  plea.  McGavock  v.  Whitfield^ 
45  Miss.  452. 

2.  Durbin  v.  Fisk,  16  Ohio  St.  533  ; 
Townsend  v,  Minneapolis  Cold- Stor- 
age, etc.,  Co.,  46  Minn.  lai ;  Whitney 
V.  National  Masonic  Ace.  Assoc,  57 
Minn.  472 ;  Webb  v.  Bidwell,  15  Minn. 
479 ;  Bernheimer  v.  Marshall,  2  Minn. 
78;  Gregory  v.  Kaar,  36  Neb.  533; 
Watson  V.  Joslyn,  39  Vt.  455 ;  Little  v. 
Blunt.  9  Pick.  (Mass.)  488;  Lillienthal 
V,  Hotaling  Co.,  15  Oregon  371 ;  Gris- 
wold  V,  National  Ins.  Co.,  3  Cow.  (N. 
Y.)  96;  Collins  V,  Waggoner,  i  111.  51. 

niustratlona. — A  replication  of  set- 
off to  a  plea  of  set-off  is  bad  as  being  a 
technical  departure  and  not  supporting 
the  declaration.  Heath  v.  Dovle,  18 
R.  I.  252. 

A  plaintiff  cannot  set  up,  by  way  of 
defense  to  a  set-off,  a  demand  against 
the  defendant  that  he  might  have  in- 
cluded in  his  petition.  Dawson  v. 
Dillon,  26  Mo.  395. 

8.  Illinois.—Hite  v.  Wells,  17  111.  88. 

Indiana, — McAroj'  v,  Wright,  35 
Ind.  22;  Burtch  v.  State,  17  Ind.  506. 

Iowa, — Marder  v,  Wright,  70  Iowa 
42. 

Mississippi. — Noel  v,  Aron  (Miss. 
1891),  8  So.  Rep.  647. 

Nehrasha, — Savage  v.  Aiken,  3 1  Neb. 
605;  Hastings  School  Dist.  v,  Cald> 
well,  16  Neb.  68. 

New  Jersey, — Wilson  v,  Johnson 
(N.  J.  L.  1894),  29  Atl.  Rep.  419. 

New  Torh, — Spencer  v,  Southwick, 
10  Johns.  (N.  Y.)  359;  Stems  v,  Patter- 
son, 14  Johns.  (N.  v.)  133. 

Ohio. — Newcomb  v.  Weber,  i  Cine. 
Sup.  Ct.  Rep.  14. 

Pennsylvania. — Scott  v.  Insurance 
Co.,  9  Phila.  (Pa.)  266. 
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Alleging  FeriormAnce. 


This  can  be  done  only  by  amendment  of  the  original  pleading.* 

2.  Tert  of  Departnre. — A  test  of  departure  in  a  declaration  or 
complaint  is  the  question  whether  evidence  of  facts  alleged  in  the 
replication  or  reply  could  be  received  under  the  allegations  of 
the  complaint.* 

3.  Keformation  or  Modification  of  Instrument  Declared  on. — A  rep- 
lication or  reply  in  which  it  is  sought  to  reform  the  instrument 
declared  on,  or  which  alleges  a  modification  thereof,  is  a  depar- 
ture.* 

4.  Declaration  Alleging  Performanoe — Keplication  of  Excnse  for 
Nonperformance. — Performance,  and  excuse  for  nonperformance, 
are  two  distinct  matters,  and  a  party  must  aver  with  certainty 
upon  which  one  he  depends.  Where  the  declaration  or  com- 
plaint avers  performance,  and  to  a  plea  of  nonperformance 
there  is  a  replication  or  reply  of  excuse  for  nonperformance, 
there  is  a  departure.*    So,   also,  if  the  plaintiff  avers  delivery, 


Washington, — Dibble  v.  DeMattos, 
8  Wash.  543;  Clark  v,  Sherman,  5 
Wash.  681. 

H^«co»ji«.— Campbell  v,  Mellen,  61 
Wis.  612. 

United  5/a/M.— Burdell  v,  Denig,  15 
Fed.  Rep.  397 ;  U.  S.  v.  Morris,  i  Paine 
<U.  S.)  309. 

-ffii^/fl»</.— Duckworth  v.  M'Clel- 
land,  2  Ir.  L.  R.  527;  Niblet  v.  Smith, 
4  T.  R.  504. 

It  is  departure  to  shift  the  ground  of 
action  from  a  note  to  a  claim  for  the 
eoods  sold.  Reinskopf  v,  Rogge,  37 
Ind.  207. 

RapUoatlon  of  EstoppoL — In  Hill  v. 
Rich  Hill  Coal  Min.  Co.,  119  Mo.  9, 
where  the  plaintiff  based  his  right  to 
relief  upon  a  contract,  but  set  up  in  his 
reply  an  alleged  estoppel,  such  replica- 
tion was  held  bad  for  departure. 

Rapllcatioa  of  Fraud.  —  Wiard  v, 
Semken,  19  Wash.  L.  Rep.  99;  Pease 
V,  McKusick,  25  Me.  73;  Etter  v, 
Anderson,  84  Ind.  333;  De  Roo  v, 
Foster,  12  C.  B.  N.  S.  272,  104  E.  C.  L. 
272 ;  Bartlett  v.  Wells,  i  B.  &  S.  836, 
loi  E.  C.  L.  836. 

To  assumpsit  on  account  the  defend- 
ant pleaded  the  statute  of  limitations, 
to  which  the  plaintiff  replied  fraud.  It 
was  held  that  the  replication  was  a 
departure  in  the  pleading,  and  defect- 
ive on  demurrer.  Allen  v,  Mayson,  3 
Brev.  (S.  Car.)  207. 

1.  Durbin  v,  Fisk,  16  Ohio  St.  533; 
Duckworth  v,  M'Clelland,  2  Ir.  L.  R. 
527.  See  article  Amendments,  vol.  i, 
p.  458. 

A  replication  cannot  cure  defects  in 


the  declaration. 
51  Ala.  245. 


Eskridge  v.  Ditmars, 


2.  Estes  V.  Farnham,    11   Minn.  423. 

8.  Alabama. — Smith  v.  Kirkland,  81 
Ala.  345 ;  Christian  v,  Niagara  F.  Ins. 
Co.,  loi  Ala.  634;  Boiling  v.  McKen- 
zie,  89  Ala.  470. 

Indiana, — Wood  v,  Deutchman,  75 
Ind.  148;  Shank  v,  Fleming,  9  Inci. 
189;  Bearss  v,  Montgomery,  46  Ind. 
544;  Phenix  Ins.  Co.  v,  Rogers,  11  Ind« 
App.  72. 

Maryland, — Hanover  F,  Ins.  Co.  v. 
Brown,  77  Md.  64. 

Massachusetts. — Siblej  v.  Brown,  4 
Pick.  (Mass.)  137. 

Missouri, — Randolph  v.  Frick,  57 
Mo.  App.  400;  Magruder  v.  Admire,  4 
Mo.  App.  133. 

Nebraska. — Evarts  v,  Smucker,  19 
Neb.  41. 

United  States, — Ennis  v,  Caae  Mfg. 
Co.,  30  Fed.  Rep.  487. 

Thus,  where  the  plaintiff  omits  to 
show  in  his  complaint  that  he  is  en- 
titled to  a  reformation,  but  attempts  to 
do  so  in  his   reply,  such  reply  is  a  de- 

?arture.  Phenix  Ins.  Co.  v,  Rogers,  11 
nd.  App.  72. 

4.  Murray  v.  Bright,  2  A.  K.  Marsh. 
(Ky.)  147 ;  Perry  v.  Smith,  i  C.  &  M, 
554,  41  E.  C.  L.  301 ;  Rolt  V.  Neale,  3 
E)yer  371a;  Trainor  v,  Worman,  34 
Minn.  237;  Potts  v.  Point  Pleasant 
Land  Co.,  47  N.  J.  L.  476;  Eidlitz  v. 
Rothschild,  87  Hun  (N.  Y.)  243; 
Houghton  V.  Jewett,  2  Tyler  (Vt) 
183 ;  Joslyn  v.  Taylor,  33  Vt.  470. 

If  a  performance  of  the  condition  is 
averred,  and  defendant  traverses  the 
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but  in  his  replication  alleges  a  tender  and  refusal.^ 

5.  Awrignment  of  Hew  Promise. — It  is  a  departure  for  the  plain- 
tiff to  reply  assigning  a  new  promise  in  addition  to  the  original 
cause  of  action  * 

6.  Awrignment  of  Different  Breach. — A  replication  assigning  a 
breach  different  from  the  one  alleged  in  the  declaration  is  a 
dei>arture.' 

7.  Change  of  Oronnd  in  Point  of  Law. — Where  a  plaintiff  in  his 
replication  or  reply  changes  his  ground  in  point  of  law,  it  is  as 
much  a  departure  as  though  he  had  changed  it  in  point  of 
fact.* 

8.  Departure  as  to  Parties. — Where  a  declaration  or  complaint  is 
in  the  name  of  two  plaintiffs,  and  the  replication  or  reply  is  in 
behalf  of  one  only,  the  replication  is  bad  on  demurrer.*  And 
where  property  is  alleged  to  belong  to  a  partnership,  and  the 
replication  alleges  joint  ownership,  the  replication  is  bad  for 
departure.® 

m  DEPABTTJBEDrDEFEHDAKT'8  Pleaddto— 1.  Oenerallj. — ^When 
the  defendant  in  his  plea  relies  upon  one  ground  of  defense,  and 
in  his  subsequent  plea  sets  up  another  and  different  ground  which 


averment,  it  is  a  departure  for  plaintiff 
to  reply  an  excuse  for  nonperformance. 
Murray  v.  Bright,  a  A.  K.  Marsh.  (Ky.) 

If  the  plaintiff  in  his  declaration  avers 
the  performance  of  a  condition  pre- 
cedent, and  defendant  denies  this,  and 
the  plaintiff  replies  matter  of  excuse 
for  not  performing  the  condition,  it  is 
a  departure.  Perry  v.  Smith,  i  C.  & 
M.  554,  41  E.  C.  L.  301. 

L  Pollard  v,  Taylor,  a  Bibb  (Ky.) 
234;  Osten    V,    WinehiU,    10    Wash. 

333. 

WalTer  of  Ferfonnanoe. — A  reply  al- 
leging waiver  of  performance  is  not 
consistent  with  a  petition  alleging  per- 
formance. Mohney  v.  Reed,  40  Mo. 
App.99. 

2.  Leland  v.  Neilson,  3  N.  J.  L.  J. 
156;  Coles  V.  Kelsey,  2  Tex.  551; 
Lindsay  v,  Jamison,  4  McCord  ( S.  Car.) 
93;  Chaplin  v.  Baker,  124  Ind.  385; 
Benjamin  v.  De  Groot,  1  Den.  (N.  Y.) 
151;  Porterfield  v.  Butler, 47  Miss.  165; 
Hickman  v.  Walker,  Willes  27. 

Thus  a  replication  of  a  new  promise 
by  the  executor  to  his  plea  of  limita- 
tions to  a  count  on  the  promise  of  the 
testator  is  bad  for  departure.  Benja- 
min i».  De  Groot,  i  Den.  (N.  Y.)  151. 

▼oldHote. — In  an  action  on  a  note 
alleged  by  the  answer  to  be  void,  a 
replication  in  which  liability  on  a  sub- 
Mquent   undertaking  is  alleged,   is  a 


departure.  Chaplin  v.  Baker,  124 
Ind.  385. 

8.  Henries  v.  Stiers,  8  N.J.  L.  364; 
State  v»  Grimsley,  19  Mo.  171. 

Thus  the  plaintiff  in  his  replication 
assigned  as  a  breach  of  the  injunction 
bond  the  nonpayment  of  a  judgment 
different  from  the  one  mentioned  in 
the  injunction  bond,  and  in  favor  of  a 
different  plaintiff;  this  was  held  to  be 
a  departure.  Gildart  v.  Howell,  i 
How.  (Miss.)  198. 

4.  Yeatman  v,  CuUen,  5  Blackf. 
(Ind.)  240;  Wells  v.  Teall,  5  Blackf. 
(Ind.)  306;  Will  V,  Whitney,  15  Ind. 
194;  Porterfield  v,  Butler,  47  Miss.  168. 

Thus  a  replication  to  a  plea  of 
coverture,  setting  up  facts  which,  by 
force  of  statute,  impose  upon  a  married 
woman  a  liability  to  answer  for  her 
contracts,  is  a  departure  from  a  decla- 
ration setting  up  a  common -law  liabil- 
ity. Bradley  v,  Johnson,  45  N.  J.  L. 
487.  See  also  Union  Pac.  R.  Co.  v. 
Wyler,  158  U.  S.  285 ;  Fulmerston  v. 
Steward,  Plowd.  105. 

5.  Graham  v,  Graham,  4  Munf.  ( Va.) 
205. 

6.  Moore  f .  Stevens,  42  N.  H.  404. 
Introdadng  New  DefendantB. — where 

a  plaintiff,  in  his  replication,  seeks  to 
introduce  new  parties  defendant,  such 
replication  is  a  departure  from  the 
original  complaint.  Western  R.  Co. 
V.  Davis,  66  Ala.  578. 
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does  not  fortify  or  support  the  previous  plea,  such  subsequent 
plea  will  be  bad  for  departure,* 

2.  Departure  to  Plea  of  Performance. — Where  performance  is 
pleaded,  and  matter  of  excuse  is  afterwards  set  forth  in  the  re- 
joinder, it  is  a  departure.*  So,  also,  if  defendant  pleads  perform- 
ance, a  rejoinder  of  tender  of  performance  is  bad  as  being  a 
departure  from  the  plea.* 

3.  Departure  to  Plea  of  Ho  Award. — After  a  plea  of  "  no  award/* 
if  a  defendant  rejoins  impeaching  the  award  as  incomplete,*  or 
confessing  and  avoiding  it,*  or  claiming  that  the  award  was  not 
properly  tendered,®  the  rejoinder  will  be  bad  for  departure  from 
the  plea ;  nor,  after  such  plea  of  **  no  award,**  can  the  defendant 
rejoin  performance,**^  roadiness  to  perform,®  or  that  the  award  as 
made  was  not  final,®  or  that  the  award  was  in  excess  of  the  arbi- 
trators*  authority.'® 


(Ind.)  22;  Roberts  v,  Kelly,  2  Hall 
(N.  Y.)  307;  Vanzant  v,  Shelton,  40 
Miss.  332 ;  Price  v,  Sanderson,  18  N.  J. 
L.  426;  Hapgood  V.  Houghton,  8  Pick. 
(Mass.)  451;  Elliott  v.  Von  Glehn,  8 
L.  J.  Gtt  B.  221 ;  Duncomb  v.  Reeve, 
Cro.  Eliz.  783;  Knyveton's  Case,  3 
Dyer  252*,  i  Dyer  31*;  Parkins  v, 
WooUaston,  6  Mod.  139;  Praed  v. 
Cumberland,  ^  T.  R.  585. 

Thus,  in  a  aebt  upon  a  bond,  with 
condition  for  payment  of  money  on  a 
particular  day,  the  defendant  alleged 
in  his  plea  that  he  paid  the  money  at 
the  day,  but  in  his  rejoinder  he  al- 
leged that  he  paid  it  after  the  day  and 
that  it  was  accepted  in  full  satisfac- 
tion ;  this  was  held  to  be  a  departure. 
Tarleton  v.  Wells,  2  N.  H.  306. 

So  where  the  replication  set  out 
a  consideration,  and  the  rejoinder 
showed  a  partial  failure  of  considera- 
tion, the  rejoinder  was  held  to  be  a 
departure.  Kilgore  v.  Powers,  5 
Blackf.  (Ind.)  22. 

A  rejoinder  of  a  violation  of  the  non- 
intercourse  law  is  a  departure  from  a 
plea  that  the  trading  was  unlawful  be- 
cause during  war.  Kennedy  v.  Strong, 
14  Johns.  (N.  Y.)  128. 

Where  a  plea  alleged  that  the  assign- 
ment of  a  certain  bond  was  made  at, 
etc.,  in  New  Jersey,  and  in  pursuance 
of  a  corrupt  agreement  there  made, 
and  denied  that  it  was  made  at,  etc., 
in  New  York,  and  the  replication  re- 
affirmed the  allegation  in  the  declara- 
tion that  it  was  made  at,  etc.,  in  New 
York,  and  in  pursuance  of  a  fair  and 
lawful  agreement  there  made,  and  not 
of  any  agreement  made  at,  etc.,  in  New 


Jersey,  the  court  held  that  a  rejoinder 
that  the  assignment  was  not  made  at, 
etc.,  in  New  York,  in  pursuance  of  a 
fair  and  lawful  agreement  made  at  that 
place,  did  not  support  but  departed 
from  the  plea,  and  was  therefore  bad. 
Bennington  Iron  Co.  v.  Rutherford,  18. 
N.  J.  L.  467. 

After  infancy  pleaded,  exoneravii 
rejoined  is  a  departure.  Hillier  v. 
Plympton,  i  Stra.  422. 

And  in  Roberts  v.  Kelly,  2  Hall  (N. 
Y.)  307,  a  rejoinder  of  infancy  was 
held  to  be  a  departure  from  the  plea  of 
an  insolvent  discharge. 

%.  M'Sherry  v.  Askew,  i  Yeates 
(Pa.)  79;  Burk  v,  Huber,  2  Watts 
(Pa.)  306;  Burroughs  v,  Clarke.  3  Gill 
(Md.)  196;  learned  v.  Bruce,  6  Mass. 
57;  Edwards  v.  White,  12  Conn.  35; 
Warren  v.  Powers,  5  Conn.  380;  Potts 
V.  Point  Pleasant  Land  Co.,  47  N.  J. 
L.  476 ;  Sams  v,  Dangerfield,  2  Mod.. 
31;  Grager  v.  Hemborough,  i  Keble 
115;  Arron  v.  Crispe,  i  Salk.  221. 

8.  Darling  v.  Chapman,  14  Mass.. 
loi ;  Potts  V,  Point  Pleasant  Land 
Co.,  47  N.  J.  L.  476. 

4.  Barlow  v,  Todd,  3  Johns.  (N.  Y.) 

367. 

5.  Munro  v,  Alaire,  2  Cai.  (N.  Y.) 
320. 

e.  Roberts  v.  Mariett,  2  Saund.  188. 

7.  Butcher  v.  Whiting,  i  Sid.  10. 

8.  Butcher  v.  Whiting,  i  Sid.  10. 

9.  Barlow  v.  Todd,  3  Johns.  (N.  Y.) 

367. 

10.  House  V,  Launder,  i  Lev.  85; 
Morgan  v.  Mann,  i  Lev.  127. 

Thus,  in  an  action  upon  an  award, 
and  a  plea  denying  an  award,  a  re- 
joinder that  the  arbitrators  exceeded. 
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4.  Departure  to  Plea  of  Hon  DanmificattiB. — After  a  plea  of  non 
damnificatuSy  the  defendant  cannot  rejoin  that  the  plaintiff  has 
been  damnified  but  has  no  legal  claim  to  indemnity  ;*  nor  can  he 
rejoin  that  the  plaintiff  was  damnified  of  his  own  wrong,*  or  that 
he,  the  defendant,  had  no  notice  of  damage.* 

After  a  plea  of  non  damnificatus,  a  rejoinder  which  confesses 
and  avoids  is  bad  for  departure.^ 

IV.  New  Matteb  dt  Pleadihgs— When  Ho  Depabtitbe — 1.  Plain- 
tiffs Pleadings — a.  Generally. — Although,  under  the  rule  be- 
fore stated,  any  subsequent  pleading  of  the  plaintiff  which  intro- 
duces a  new  cause  of  action,  and  does  not  fortify  the  declaration 
or  complaint,  is  bad  for  departure,  yet  such  subsequent  pleading 
may  introduce  new  matter  which  is  not  inconsistent  with  the 
original  cause  of  action,*  but  which  explains  and  supports  it,® 


their  authority  is  a  departure.  Joy  v, 
Simpson,  2  N.  H.  179. 

L  Andrus  v.  Waring,  20  Johns.  (N. 
Y.)  153. 

8.  Richards  v,  Hodees,  2  Saund.  83. 

8.  Cutler  v.  Southern,  i  Saund. 
117. 

4.  Andrus  v.  Waring,  20  Johns.  (N. 

Y.)  153. 

5.  Alabama, — Turner  Coal  Co.  v. 
Glover,  10 1  Ala.  289. 

Colorado. — Standard  Ace.  Ins.  Co. 
V.  Friedenthal,  i  Colo.  App.  5. 

Indiana, —  Palmer  v,  Hayes,  112 
Ind.  289. 

Minnesota,  —  Estes  v.  Farnham,  11 
Minn.  423;  Bishop  v,  Travis,  51  Minn. 

Missouri, — Auchincloss  v,  Frank,  17 
Mo.  App.  41. 

Nebraska, — MoUyneaux  v.  Witten- 
berg, 39  Neb.  547 ;  Cobbey  v,  Knapp, 
33  Neb.  579. 

New  Tork, — Bame  v.  Drew,  4  Den. 
(N.  Y.)  287. 

Ohio. — Bennett  v,  Connecticut  F, 
Ins.  Co.,  27  Ohio  L.  J.  15 ;  Benson  v. 
Stein,  34  Ohio  St  294. 

South  Dakota. — Gleckler  v,  Slavens 
(S.  Dak.  1894),  59  N.  W.  Rep.  323. 

Tennessee, — Haley  v,  McPherson,  3 
Humph.  (Tenn.)  104. 

Vermont. — Carpenter  v,  McClure,  38 

Vt.375. 

Washington. — Die  tier  v,  Dabney,  3 
Wash.  200;  Ankeny  v.  Clark,  i  Wash. 
549. 

Wisconsin,  —  Hanford  Oil  Co.  v. 
Findlay,  80  Wis.  91. 

Wyoming,  —  Rainsford  v,  Massen- 
gale  (Wyoming,  1894),  35  P^c.  Rep. 
774- 

Where  the  answer  to  a  complaint  on 
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a  note  set  up  a  failure  of  consideration, 
a  reply  that  differences  as  to  the  con- 
sideration had  been  compromised,  and 
that  the  defendant  had  agreed  to  pay  a 
certain  sum  less  than  the  face  of  the 
note,  was  held  not  to  be  a  departure. 
Kimberlin  v.  Carter,  49  Ind.  11 1. 

The  plaintiff,  under  a  contract  by 
which  the  defendant  was  to  execute  to 
him  a  conveyance  of  certain  land  on 
delivery  of  a  quantity  of  wheat,  evi- 
denced by  ** wheat  notes,"  delivered  the 
wheat,  and  afterwards  rescinded  the 
contract  on  account  of  a  failure  of  title. 
In  an  action  to  recover  the  value  of 
the  wheat,  the  answer  set  up  that  the 
wheat  in  question  was  delivered  in  pay- 
ment of  certain  **wheat  notes.**  It  was 
held  that  a  reply  setting  up  the  con- 
tract for  sale  of  land,  defendant's  want 
of  title,  etc.,  was  not  inconsistent  with, 
nor  a  departure  from,  the  complaint. 
Ankeny  v.  Clark,  i  Wash.  549. 

In  an  Action  for  Speoiflc  Performance, 
defendant  pleaded  a  rescission  of  the 
contract  by  agreement;  plaintiff  replied 
admitting  agreement  to  rescind  on 
payment  by  the  defendant  of  a  certain 
sum  of  money  which  had  not  been  paid, 
and  asked  judgment  for  that  amount. 
It  was  held  that  the  reply  was  not  in- 
consistent with  the  complaint.  Houston 
V,  Sledge,  loi  N.  Car.  640. 

6.  Hallett  v.  Slidell,  11  Johns.  (N. 
Y.)  56;  ^tna  L.  Ins.  Co.  v,  Nexsen, 
84  Ind.  347. 

When  the  defendant  by  his  plea  in 
bar  makes  it  necessary,  the  plaintiff  in 
his  replication  may  show  that  he  has 
done  what  by  the  plea  is  made  neces- 
sary to  substantiate,  in  a  legal  sense,  the 
averments  in  the  declaration  and  show 
his  right  to  recover,  and  this  will  be 
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and  controverts  or  avoids  new  matter  set  up  by  way  of  defense.^ 
The  Beplioation  of  a  Diibrent  Bight  in  the  plaintiff,  from  that  alleged 
in  his  declaration,  does  not  render  the  replication  bad  for  depar- 
ture, where  it  is  rendered  necessary  by  the  plea,  and  is  not  incon- 
sistent  with  the  original  cause  of  action  * 

A  Seply  Alleging  a  Connter-elaim  is  not  a  departure,  where  the  de- 
fendant in  his  answer  has  set  up  a  counter-claim.^ 


no  departure  in  pleading.  Fowler  v, 
Macomb,  2  Root  (Conn.)  388. 

Ill  Trespasi  for  False  Ijsiprisonment,  a 
replication  to  a  plea  of  justification  un- 
der legal  process,  that  the  plaintiff  was 
detained  in  prison  until  he  paid  other 
money  than  that  for  which  the  process 
issuecf,  or  submitted  to  other  conditions 
against  his  will,  is  not  a  departure, 
since,  if  true,  it  supports  the  declara- 
tion.   Breck  v.  Blanchard,  22  N.  H.  303. 

1.  Arkansas, — Real  Estate  Bank  v, 
Hartfield,  5  Ark.  551. 

Connecticut, — Fowler  v.  Macomb,  2 
Root  (Conn.)  395. 

Georgia. — Henry  v,  Peters,   5  Ga. 

3"- 

Indiana, — Dobyns  v.  Weadon,  50 
Ind.  298 ;  Godman  v,  Meixsel,  53  Ind. 
II ;  Shirts  v.  Irons,  47  Ind.  445 ;  Small 
V,  Kennedy,  137  Ind.  299;  Martin  v, 
Dayis,  15  Ind.  478;  Brown  xk  Indian- 
apolis First  Nat.  Bank,  115  Ind.  572. 

Minnesota. — Rosby  v,  St.  Paul,  etc., 
R.  Co.,  37  Minn.  171. 

Missouri. — Hooyer  v,  Missouri  Pac. 
R.  Co.  (Mo.  1891),  16  S.  W.  Rep.  480. 

Montana, — Lamme  v,  Dodson,  4 
Mont.  589. 

Nebraska, — Anderson  f.  Imhoff,  34 
Neb.  335;  Hibbard  v,  Talmage,  32 
Neb.  147. 

New  Hamfskire, — Galusha  v,  Cob- 
leigh,  13  N.  H.  83. 

New  Tork. — Shippey  v,  Henderson, 

14  Johns.  (N.  Y.)  178;  Wyman  v. 
Mitchell,  I  Cow.  (N.  Y.)  316;  Hil- 
dreth  v,  Shillabee,  2  Hall   (N.  Y.)  231. 

Oregon,— \A\\\^nX\iz\v,  Hotaling Co., 

15  Oregon  377. 

United  States, — Ankeny  v.  Clark, 
148  U.  S.  345 ;  John  Shillito  Co.  v, 
McClung,  45  Fed.  Rep.  778. 

England. — Morrow  v.  Belcher,  4  B. 
&  C.  704,  10  E.  C.  L.  704. 

When  the  petition  seeks  to  recoyer 
back  money  paid  under  a  judgement  on 
a  note  obtained  without  knowledge, 
and  the  answer,  admitting  that  there 
was  no  such  note  as  that  described  in 
the  judgment,  sets  up  a  liability  on  an- 
other note  on  which  the  judgment  was 


to  haye  been  taken,  it  is  proper  in 
reply  to  state  any  new  matter  showing 
that  the  plaintiff  was  not  liable  on  that 
bill  set  up  in  the  answer.  Knox 
County  Bank  t;.  Lloyd,  18  Ohio  St.  353. 

In  an  Action  on  a  Note,  where  the 
answer  alleged  payments  of  certain 
amounts  of  illegal  interest,  and  sought 
to  reduce  the  recovery  by  so  much,  a 
reply  that  such  payments  were  made 
under  a  subsequent  written  contract  to 
pay  that  rate  of  interest  was  held  to  be 
no  departure.  Sparks  v.  Clapper,  30 
Ind.  204. 

To  a  Flea  In  Trespass,  that  a  house 
was  in  g^eat  danger  of  taking  fire  and 
communicating  fire  to  others,  a  replica- 
tion ayerring  that  by  diligent  use  of 
means  in  the  defendant's  power  this 
might  haye  t>een  prevented,  is  not  a 
departure  in  pleading,  nor  need  the  rep- 
lication state  what  the  means  were  by 
which  the  taking  fire  might  have  been 
prevented.  Beach  v,  Trudgain,  2  Gratt. 
( Va. )  220. 

S.  Chaplin  v.  Baker,  124  Ind.  385 ; 
McFadden  v,  Schroeder,  4  Ind.  App. 
305 ;  Conklin  v.  Botsford,  36  Conn.  106; 
Prince  v.  Brunatte,  i  Bing.  N.Cas.  435, 
37  E.  C.  L.  447. 

Where  the  petition  alleges  that  the 
plaintiff  owns  the  stock,  and  the  reply 
sets  up  a  special  ownership  in  plaintiff 
as  pledgee,  this  is  not  a  departure,  the 
action  being  for  damages  against  the 
corporation  for  refusing  to  transfer  the 
stock  on  its  books.  Merchants'  Nat 
Bank  v,  Richards,  74  Mo.  77,  6  Mo. 
App.  454- 

In  TroTor  the  declaration  alleged  that 
the  plaintiff  was  lawfully  possessed  of 
the  goods  "as  of  his  own  property," 
and  the  replication,  in  answer  to  a 
special  plea  in  the  jurisdiction,  set  up  a 
right  to  possession  of  them  in  respect 
of  a  lien.  It  was  held  that  this  was  not 
a  departure.  Leg  v,  Evans,  6  M.  & 
W.36. 

8.  Starke  v,  Dicks,  2  Ind.  App.  125; 
Van  Bibber  t^.  Fields,  25  Oregon  527. 

A  reply  may  set  up  a  claim  of 
plaintiff  against  one  of  several  defend- 
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b.  Variance  in  Matter  of  Inducement.— A  variance  from 
mere  matter  of  inducement  in  the  declaration  is  no  departure.^ 

c.  New  Assignment. — When  there  is  an  evasive  plea,  the 
plaintiff  may  avoid  its  effect  by  restating  his  cause  with  more 
particularity  and  certainty  to  meet  the  defense.  And  this  does 
not  amount  to  a  departure.* 

2.  Defendant's  Pleadings. — In  his  subsequent  pleadings  the  de- 
fendant  may,  without  subjecting  himself  to  the  rules  against 
departure,  set  forth  any  new  matter  which  is  consistent  with  and 
fortifies  the  first  plea  or  answer.^ 

T.  Taeiahcedt  IXMATEEIAL  Mattebs. — In  order  that  a  variance 
may  constitute  a  departure,  it  must  be  as  to  material  matter.  A 
variance  by  either  party  from  his  antecedent  pleading,  as  to  time, 
place,  or  other  matter,  when  not  material,  is  not  a  departure.* 


ants,  additional  to  the  joint  claim  set 
up  in  the  petition  against  all  the  de- 
fendants, when  such  defendant  has  set 
up  a  several  demand  against  plaintiff  as 
a  counterclaim;  such  a  reply  does  not 
constitute  a  departure.  Mortland  v, 
Holton,  44  Mo.  58. 

1.  Wiard  v.  Semken,  19  Wash.  L.  R. 

99- 

2.  Troup  V,  Smith,  20  Johns.  (N.  Y.) 
33  (under  New  Tork  Code  there  is 
no  new  assignment,  Stewart  v,  Wallis, 
30  Barb.  (N.  Y.)  344);  Herring  v, 
Skaggs,  73  Ala.  446;  Lee  v,  Gardiner, 
26  Miss.  521. 

In  an  action  of  trespass,  where  the 
defendant  justified  under  an  alleged 
authoritj  to  enter  upon  the  plaintiff's 
premises  and  take  certain  property, 
without  averring  that  the  goods  ac- 
tually taken  fell  within  the  authority, 
it  was  competent  for  the  plaintiff  who 
actually  gave  authority  to  remove  cer- 
tain g^oods,  to  new  assign  that  he 
sought  to  recover  for  a  trespass  upon 
property  that  was  beyond  the  authority 
thus  given.  Martin  v,  Prowattain,  3 
Phila.  (Pa.)  463. 

8.  Racine  v.  Barnes,  6  Wis.  472; 
Darling  v.  Chapman,  14  Mass.  loi; 
Vere  v.  Smith,  2  Lev.  5;  Dud  low  r. 
Watchorn,  16  East  39. 

To  an  Action  on  a  Sheriff's  Bond  the 
defendant  pleaded  performance  gener- 
ally, setting  out  in  his  plea  the  condi- 
tion of  the  bond.  The  plaintiff  replied 
stating  that  he  was  assignee  of  certain 
fees  due  to  a  former  sheriff,  which  the 
defendant  had  collected  and  refused  to 
pay  over.  To  this  the  defendant  re- 
joined stating  that  said  former  sheriff 
had  assigned  the  said  fees  to  S.  D.,  and 
that  the  defendant  had  become  liable  to 


pay  them  to  the  assignee  before  the  as- 
signment of  the  plaintiff.  It  was  held 
that  this  was  no  departure  from  the  de- 
fense set  up  in  the  plea.  Mathews  v, 
Hamblin,  28  Miss.  611. 

Debt  on  a  Bond  Conditioned  to  Perform 
an  Award;  plea,  no  award ;  replication 
setting  out  an  award ;  rejoinder  stating 
the  whole  award  (in  which  were  re- 
cited the  bonds  of  submission,  whereby 
it  appeared  that  the  award  was  not 
warranted  by  the  submission);  upon 
demurrer  it  was  held  that  the  rejoin- 
der was  not  inconsistent  with,  nor  a 
departure  from,  the  plea.  Fisher  v, 
Pimbley,  11  East  188. 

Flea  of  Batiflcation. — A  plea  of  ratifi- 
cation is  not  a  departure  from  a  prior 
plea  alleging  execution  of  the  instru- 
ment in  suit.  Cravens  v,  Gillilan,  73 
Mo.  524. 

Flea  PnlB  Darrein  Contlnnance. — The 
defendant  was  sued  as  executor,  and 
pleaded  a  judgment  to  himself  in  the 
life  of  the  deceased,  and  a  retainer;  the 
plaintiff  replied  that  he  was  executor 
only  de  son  iorty  and  the  defendant,  by 
way  of  plea  puis  darrein  continuance^ 
rejoined  that  he  had  since  obtained  let- 
ters of  administration.  This  was  lield 
no  departure.  Vaughan  v,  Browne,  2 
Stra.  1 1 06. 

Where  to  a  Tlea  of  No  Award  the 
defendant  rejoins  a  void  award,  such 
rejoinder  is  not  bad  for  departure,  since 
a  void  award  is  no  award.  Allen  v. 
Watson,  16  Johns.  (N.  Y.)  205. 

4.  Thompson  v.  Fellows,  21  N.  H. 
425;  McMechan  v,  Hoyt,  16  Ark.  307; 
Wakeman  v,  Paulmier,  39  N.J.  L.  340 ; 
Mellor  V,  Walker,  2  Saund.  5*;  Mat^ 
thews  V,  Spicer,  2  Stra.  806 ;  Cole  v, 
Hawkins,   i  Stra.  21  ;   Hall  v,  Caze- 
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nove,  4  East  477  ;  Howard  v.  Jennison, 

1  Salk.  223;  Weblej  v.  Palmer,  i  Salk. 
222 ;  Primer  t'.  Philips,  i  Salk.  222  ; 
Anonymous,  6  Mod.  115;  Serle  v,  Dar- 
ford,  I  Ld.  Raym.  120;  Redhead  v, 
Harpur,  Yelv.  114. 

Variance  as  to  Timo— Asaunpflt. — In 
assumpsit  the  day  is  not  material,  and 
the  plaintiff  may  allege  a  different  one 
in  his  replication.   Matthews  v,  Spicer, 

2  Stra.  806;  Cole  v.  Hawkins,  i  Stra.21. 

Variance  in  immaterial  dates,  as 
stated  in  the  declaration  and  in  the 
replication,  is  not  such  a  departure  as 
will  sustain  a  general  demurrer.  Wake- 
man  T'.  Paulmier,  39  N.J.  L.  340. 

Variance  as  to  Time — ^Trespass. — In 
trespass,  if  the  defendant  justifies  up- 
on the  day  in  narr.y  the  plaintiff  may 
allege  another  day  in  his  replication. 
Webley  v.  Palmer,  i  Salk.  222. 

Assanlt  and  Battery. — In  trespass  for 
assault  and  battery,  if  the  plaintiff 
lays  the  assault  on  one  day,  and  the 
defendant  pleads  a  special  matter  and 
justifies  another  day,  whereby  the  day 
becomes  material,  the  plaintiff  may 
reply  an  assault  on  another  day,  and  it 
will  be  no  departure,  although  it  has 
been  otherwise  held,  for  the  day  is  not 
material.    2  Ld.  Raym.  1015. 

Covenant. — In  the  case  of  a  deed  or 
other  instrument,  the  plaintiff  may 
reply  or  show  in  evidence  that  it  was 
really  made  on  a  day  different  from 
the  day  of  its  date.  McMechan  v. 
Hoyt,  16  Ark.  307 ;  Hall  v,  Cazenove, 
4  East  477.  As  holding  a  day  to  be 
material  in  such  cases,  see  Webley  v. 
Palmer,  i  Salk.  222;  Matthews  v. 
Spicer,  2  Stra.  806;  Cole  v,  Hawkins, 
I  Stra.  21 ;   Stone  v.  Bale,  3  Lev.  348. 

Time  Immaterial  In  DeOlaratlon  Made 
Material  by  Defendant's  nea. — **  If  a  man 
lay  a  day  in  his  declaration  that  is  not 
material,  and  the  defendant  by  his  plea 
make  it  material,  and  then  the  plaintiff 
in  his  replication  varies  from  the  day 
in  the  declaration,  it  will  be  a  depar- 
ture; otherwise  if  the  day  had  not  been 
made  material  by  the  plea.''  Anon- 
ymous, 6  Mod.  115. 

Variance  as  to  Place. — Place  is  imma- 
terial in  trespass,  as  it  if  a  transitory 
action.  Serle  v,  Darford,  i  Ld.  Raym. 
120;  Primer  v.  Philips,  i  Salk.  222; 
Redhead  v,  Harpur,  Yelv.  114. 

Variance  firom  Allegation  tbat  an  In- 


strmnent  Is  under  Seal. — Where  a  seal 
is  unnecessary,  the  omission  in  the  re- 
joinder to  state  that  it  is  under  seal  as 
alleged  in  the  plea  is  not  a  departure. 
Thompson  v.  Fellows,  21  N.  H.  425. 

1.  Alabama. — Western,  etc.,  R.  *Co. 
V,  Davis,  66  Ala.  578. 

Arkansas, — Real  Estate  Bank  ». 
Hartfield,  5  Ark.  551. 

Colorado, — Standard  Ace.  Ins.  Co.  v, 
Friedenthal,  i  Colo.  App.  5. 

Connecticut. — Warren  v.  Powers,  5 
Conn.  373. 

District  of  Columbia, — Wiard  v, 
Semken,  19  Wash.  L.  Rep.  99. 

Florida, — Parkhill  v.  Union  Bank, 
I  Fla.  128. 

Illinois.—Hite  v.  Wells,  17  111.  88. 

Indiana, — McAroy  v,  Wright,  25 
Ind.  22;  Kilgore  v.  Powers,  5  BlackC 
(Ind.)  22;  Bearss  v.  Montgomery,  46 
Ind.  544 ;  Hopkins  v,  Greensburg,  etc.. 
Turnpike  Co.,  46  Ind.  187 ;  Cuppy  v, 
O'Shaughnessy,  78  Ind.  245;  Etter  v, 
Anderson,  84  Ind.  333;  Beard  v.  Hand, 
88  Ind.  183;  Dinckerlocker  v.  Marsh, 
75  Ind.  548;   Haas  v,  Shaw,  91  Ind.  384. 

Iowa, — Laf ever  v.  Stone,  55  Iowa  49. 

Ji>ii/Kf>y.— Pollard  v,  Taylor,  2  Bibb 
(Kv.)  234. 

Maine,  —  Pease  v,  McKusick,  25 
Me.  73. 

3fary/aif</.— Burroughs  v,  Clarke,  3 
Gill  (Md.)  196. 

Massachusetts, — Keay  v,  Goodwin, 
16  Mass.  I. 

Minnesota, — Bausman  v.  Woodman, 
33  Minn.  512. 

Mississippi. — Vanzant  v,  Shelton, 
40  Miss.  332. 

Nebraska, — Anderson  v,  Imhoff,  34. 
Neb.  335. 

New  Hampshire, — Moore  v,  Ste- 
vens, 42  N.  H.404. 

New  Jersey.— SdAt  Lake  City  Nat 
Bank  v,  Hendrickson,  40  N.  }.  L.  52; 
Miller  v,  Hillsborough  Mut.  Assur. 
Assoc.,  47  N.  J.  L.  393. 

New  fork, — Sterns  v,  Patterson,  14 
Johns.  (N.  Y.)  132;  Munro  v,  Alaire, 
2Cai.  (N.  Y.)  320. 

North  Carolina, — Houston  v.  Sledge, 
loi  N.  Car.  640. 

OiiV?.— Durbin  v,  Fisk,  16  Ohio  St 
533. 

Oregon, — Lillienthal  v,  Hotaling 
Co.,  15  Oregon  371. 

Pennsylvania, — Burk  v.  Bear,  5  Pa. 
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In  Other  states,  however,  it  has  been  decided  that  advantage  is  to 
be  taken  of  a  departure  in  an  opponent's  pleading  by  a  motion 
to  strike  out,*  or  by  an  objection  to  its  filing.* 


L.  J.  304;  Scott  V,  Insurance  Co.,  9 
Phila.  (Pa.)  266. 

Rhode  Island. — Heath  v,  Doyle, 
18  R.  I.  352. 

South    Carolina, — ^Tappan    v,  Har- 


wood,  2  Spears  (S.  Car.)  536. 
r.— Haley  v,  McPt 
Humph.  (Tenn.)  104. 


Tennessee, — Haley  v.  McPherson,  3 


Vermont, — ^Joslyn  v,  Taylor,  33  Vt. 
47a 

Virginia, — Graham  v,  Graham,  4 
Munf.  (Va.)  205. 

Wisconsin, — Racine  v,  Barnes,  6 
Wis.  472. 

England,  —  Cossens  v,  Cossens, 
Willes  25 ;  Ellis  v.  Rowles,  Wille8  638; 
Richards  v.  Hodges,  2  Saund.  %\\ 
Palmer  v.  Stone,  2  Wils.  96;  Harding 
V.  Holmes,  i  Wils.  122 ;  Hickman  xk 
Walker,  Willes  27;  Brine  v.  Great 
Western  R.  Co.,  2  B.  &  S.  402,  no  E. 
C.  L.402. 

Thus  a  declaration  was  based  upon 
a  contract  of  insurance  made  *'  accord- 
ing to  the  terms  of  the  constitution, 
bj-law8,  and  conditions"  of  the  de- 
fendant association.  The  plea  set  up  a 
defense  under  a  by-law  of  the  associa- 
tion. The  replication  was  that  the 
only  by-laws  and  conditions  embraced 
in  the  contract  were  those  annexed  to 
the  policy,  and  that  the  by-law  set 
forth  in  the  plea  was  not  so  annexed. 
On  demurrer  to  the  rejoinder,  it  was 
held  that  the  replication  constituted  a 
departure  from  the  declaration,  and 
that  the  defendant  was  entitled  to 
judgment  on  the  demurrer.  Miller  v, 
Hillsborough  Mut.  Assur.  Assoc,  47 
N.J.  L.  393. 

Where  a  declaration  alleged  that 
defendant  had  subscribed  to  certain 
shares  of  stock  in  the  plaintiff's  com- 
pany, and  at  the  time  of  subscription 
had  paid  the  per  cent  thereon  as  re- 
quired by  the  charter,  and  the  plain- 
tiff denied  by  his  plea  that  he  had  paid 
the  per  cent,  at  the  time  of  subscrip- 
tion, as  alleged,  a  replication  by  the 
plaintiff  that  after  the  subscription,  but 
before  any  calls  were  made  on  the 
capital  stock,  the  defendant  had  paid 
the  per  cent,  required,  will  be  a  depar- 
ture from  the  declaration,  and  is  bad 
on  demurrer.  Fiser  v.  Mississippi,  etc., 
R-  Co.,  32  Miss.  359. 

OcQnectleiit. — In  Connecticut  it  was 


early  held  that  this  defect  is  to  be 
reached  by  a  special  demurrer  only, 
Wolcott  V,  Dwight,  2  Da^ .  (Conn.) 
411  (see  also  U.  S.  v,  Morris,  i  Paine 
(U.  S.)  245,  where  a  special  demurrer 
was  held  proper),  but  other  decisions 
in  this  state  hold  a  general  demurrer  to 
be  sufficient.  Fowlei:  v,  Macomb,  2 
Root  (Conn.)  394;  Warren  v.  Powers, 
5  Conn.  373;  Rust  v.  Wilson,  Kirby 
(Conn.)  364;  Conklin  v,  Botslbrd,  36 
Conn.  105. 

Indiana. — By  the  earlier  decisions  in 
Indiana  a  motion  to  strike  out  was 
held  proper.  Prenatt  v.  Runyon,  12 
Ind.  174;  Reilly  v,  Rucker,  16  Ind.  303. 
But  by  the  later  decisions  a  departure 
was  held  to  be  fatal  on  general  demur- 
rer. Beard  v.  Hand,  88  Ind.  183 ;  Dinck- 
erlocker  v.  Marsh,  75  Ind.  548;  Haas  v, 
Shaw,  91  Ind.  384;  Hopkins  v.  Greens- 
burg,  etc.,  Turnpike  Co.,  4.6  Ind.  187; 
McAroy  v.  Wright,  25  Ind.  22;  Bearss 
V,  Montgomery,  46  Ind.  544 ;  Etter  v, 
Anderson,  84  Ind.  333. 

1.  Philibert  v,  Burch,  4  Mo.  App. 
470;  Magruder  v.  Admire,  4  Mo.  App. 
133 ;  Hiltz  V.  Scully,  i  Cine.  Sup.  Ct. 
Rep.  55^ ;  Kannaugh  v.  Quartette  Min. 
Co.,  16  Colo.  341 ;  Barbaroux  v.  Barker, 
4  Mete.  (Ky.)  49. 

In  Colorado  it  has  been  held  that  de- 
parture may  also  be  taken  advantage  of 
by  general  demurrer.  Kannaugh  v. 
Quartette  Min.  Co.,  16  Colo.  341. 

Appeal  from  a  Jnatioe's  Court — Ala^ 
bama. — On  appeal  from  a  justice's  court 
to  a  city  court,  the  proper  mode  of 
raising  the  question  of  departure  from 
the  case,  as  made  in  the  justice's  court, 
is  by  motion  to  reject  the  complaint  in 
the  city  court,  or  to  strike  it  from  the 
files,  and  the  question  cannot  be  raised 
by  demurrer  or  plea  in  abatement. 
Louisville,  etc.,  R.  Co.  v.  Barker,  96 
Ala.  435;  Freeman  v,  Speegle,  83  Ala. 
191. 

Baftual  of  Motion  to  Strike  Out. — 
Though  a  reply  contains  allegations  of 
new  matter  which  make  a  departure 
from  the  petition,  a  refusal  of  the  mo- 
tion to  strike  out,  though  erroneous,  is 
not  ground  for  setting  aside  the  judg- 
ment, as  leave  would  have  been  given, 
on  striking  out,  to  amend  the  petition. 
Hiltz  V.Scully,!  Cine.  Sup.  Ct.Rep.  555. 

2.  Barbaroux  v.  Barker,  4  Mete* 
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Vn.  How  CUBEB. — Objection  to  a  departure  must  be  taken  be- 
fore verdict,  since  it  is  a  defect  curable  by  a  verdict.  By  taking 
issue  upon  a  new  case  or  defense  which  is  material,  all  objection 
thereto  on  the  ground  of  departure  is  waived,  and  cannot  be 
raised  after  verdict.* 


(Kj.)  49.  And  eee  Louityille,  etc.,  R. 
Co.  V.  Barker,  96  Ala.  435. 

1.  Colorado. — Kannaugh  v.  Quartette 
Min.  Co.,  16  Colo.  3^1. 

Connecticut. — Fowler  v.  Macomb,  a 
Root  (Conn.)  394. 

Indiana. — Prenatt  v,  Runjon,  I3 
Ind.  174;  New  v,  Warobach,  43  Ind. 
456;  Beard  v.  Hand,  88  Ind.  183; 
Hopkins  V,  Greensburg,  etc.,  Turnpike 
Co.,  46  Ind.  187. 

Kentucky, — Barbarous  v.  Barker,  4 
Mete.  (Ky.)  49. 

Massachusetts, — Keaj  v,  Goodwin, 
16  Mass.  I. 

J/fifMitfj(7/a.— Whitnej  v.  National 
Masonic  Ace.  Assoc.,  57  Minn.  47a. 


Missouri.  —  Philibcrt  v,  Burch,  4 
Mo.  App.  470 ;  Mortland  v,  Holton,  44 
Mo.  58. 

Nebraska.^^regorj  v,  Kaar,  36 Neb. 

533' 

0>Jitf.— Jordan  v,  James,  5  Ohio  88. 

South  Carolina, — Tappan  v,  Har- 
wood,  2  Spears  (S.  Car.)  536. 

United  States, — Ankeny  v,  Clark, 
148  U.  S.  345. 

England, — Richards  v,  Hodees,  2 
Saund.  84;  Lee  v,  Rajnes,  T.  Rajm. 
86. 

FlMUttnff  Ortr. —  In  J07  v,  Simp- 
son, 3  N.  H.  179,  it  was  held  that 
departure  is  not  curable  by  pleading 


over. 
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See  article  FUNDS  AND  DEPOSIT  IN  COURT. 


DEPOSITIONS. 

By  Jambs  B.  Clark  and  John  Lbhman. 

I  Soon  OF  Abticls,  476. 
TL  DiFDnnoir,  476. 

m  OBieur  AND  DSYELOFIEXNT  OF  THB  TJSE  OF  BBPOBITIOVB,  47/, 

IT.  Tee  Right  to  Take  the  Depobitiok,  479. 
T.  Who  Ehtitleb  to  Exeb€I8E  the  Bight,  481. 
VI  Weou  Bepositioit  may  be  Tazsh,  482. 
VH  Whbit  the  Depositiok  may  be  Tazeh,  483. 

Tm.  SXPOBITIOES  upon  COMMISSION  AND  INTEBBOGATOBIES,  487. 

I.  Th€  Commission,  487. 

a.  The  Right  to  Issue,  487. 

b.  Application  for,  487. 

c.  Issuance  of,  489. 

d.  Form  and  Sufficiency,  492. 

(i)  Generally,  492. 

(2)  Seal,  493. 

(3)  Name  of  Appointee,  493. 

(4)  Residence  of  Commissioner ^  494. 

(5)  Names  of  Witnesses,  494. 

(6)  Style  of  Cause,  495. 
2.  Interrogatories,  495. 

IX.  Lbttebs  Bogatoby,  497. 

1.  Definition,  497. 

2.  Nature  and  Origin,  497. 

X.  The  Officeb,  499. 

1.  General  Statement,  499. 

2.  Officer  Named  in  Notice,  500. 

3.  Relation  of  Officer  to  Parties,  500. 

4.  Under  Commission,  502. 

a.  Nature  of  Authority,  502. 

b.  Who  may  be  Appointed,  502. 

5.  Designation  in  the  Commission,  502. 

6.  Execution  by  Commissioner  Not  Named,  502. 
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XI  Notice  of  TAznie  Depositioks,  503. 

1.  Necessity  of  Notice,  503. 

2.  Who  Required  to  Give  Notice,  506. 

3.  Requisites  and  Sufficiency,  507. 

4.  Service  of  Notice,  514. 

a.  In  General-^  On  Whom  to  be  Made,  514. 

b.  Service  must  Be  Statutory,  515. 

c.  Substituted  Service,  516. 

d.  Proof  of  Service,  517. 

e.  Where  Several  Defendants,  518. 

5.  Reasonableness  of  Notice,  519. 

Xn.  Pboceedings  before  the  Offigeb,  522. 

1.  Procuring  the  Witness  to  Testify,  522. 

2.  Time  and  Place  of  Taking,  524. 

a.  Time,  524. 

(i)  Generally,  524. 
(2)  Adjournment,  525. 

b.  Place,  526. 

3.  /r<;«/  the  Testimony  should  be  Taken,  527. 

a.  Presence  of  Witness  before  Officer,  527. 

b.  Written  Interrogatories — Duty  of  Officer,  528. 

c.  Previous  Inspection,  528. 

d.  Through  Interpreter,  528. 

e.  By  Whom  Written,  528. 

4.  Presence  of  Parties,  530. 

5.  Reading  Over  to  Witness,  531. 

6.  The  Oath,  532. 

Xin.  BBTTnur  of  Deposxtioit,  532. 

1.  When  Returned,  532. 

2.  How  Returned,  533. 

a.    7J?  a^rtT  ^y  Whom,  533. 

^.  Sealing,  534. 

^.  Superscription  on  Envelope ,  535, 

^/.  Annexing  Papers,  536. 

3.  Retaining  until  Delivered,  537. 

4.  Presumptions,  537. 

XIV.  Caption,  537. 
XV.  Cebtificate,  539. 

1.  Necessity  for,  539. 

2.  Requisites,  539. 

fl.   Identity  and  Qualification  of  Officer,  539* 
^.   Seal  and  Authentication,  542. 

3.  /WW,  543. 

4.  Sufficiency,  545. 

a.   General  Requirements,  545. 

^.   Particular  Requirements,  546. 

^.  Administration  of  Oath  to  Witness,  554. 

//.  Errors,  Omissions,  and  Amendments,  557. 

5.  Presumptions,  559. 

XVL  FILIH0  AKO  OPEKIK0,  560. 
I.  Filing,  560. 

a.   Generally,  560. 
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b.  Notice  of  Filing,  561. 

c.  Withdrawing  from  Office  after  Filing,  561. 
2.  Opening,  562. 

ZVE  DrTBOBUCTIOH  DT  EVEDEHCE,  562. 


Generally,  562. 

Depositions  Which  have  been  Suppressed,  564. 

Reasons  for  Taking  must  Exist  When  Offered,  564. 

Absence  of  Witness — Accounting  for,  566. 

Onus  of  Showing  Existence  of  Cause,  567. 

Existence  of  Cause  —  What  Evidence  Necessary,  568. 

Nonresident  Witness,  569. 

8.  Presence  of  Witness  in  Court — Effect  of ,  569. 

9.  Identity  of  Witness,  571. 
Identity  of  Cause,  572. 
Incompetency  of  Witness  Removed,  572. 
Incompetency  of  Witness  after  Deposition  Taken,  572. 
Deposition  Incomplete,  572. 

a.  Refusal  to  Answer,  572. 

^.  Answers  Not  Full  or  Responsive,  574. 

c.  Absence  of  Cross-examination,  575. 
By  Whom  Written,  576. 
/^i?w  Written,  576. 
Signature,  577. 

17.  Depositions  Taken  in  Inferior  Courts,  578. 

18.  Depositions  Used  on  Former  Trial,  578. 
Depositions  Taken  in  Another  Suit,  579. 
-£^^r/  (?/■  Amendment  of  Process  or  Plecuiing  after    Taking 

Deposition,  581. 
Depositions  in  Foreign  Language,  582. 
Lost  Depositions,  583. 
Who  may  read,  583. 

a.  Right  of  Parties,  583. 
(i)  Generally,  583. 
(2)  Depending  upon  the  Right  to  Withdraw,  585. 

^.  Effect  of  Offering,  585. 

r.  /^^  J/«^A  ^a  Deposition  may  be  Read,  586. 
Giving  Deposition  to  Jury,  586. 

ITHL  OlJECTIOKB,  587. 
1.   Generally,  587. 

Manner  of  Objecting,  587. 

Nature  of  Objection  —  Should  Be  Specific,  588. 

When  Objection  should  be  Made,  589. 

a.  In  General,  589. 

b.  Before  Trial,  591. 

f .  Renewal  of  Objection  at  Trial,  593. 

d.  Objection  to  Certificate,  593. 

e.  Incompetency  of  Officer,  594. 
/    To  Notice,  594. 

g.  To  Form  of  Interrogatories,  595. 
h.    To  Answers,  595. 

Future  Admissibility,  596. 

Objections  Taken  on  the  Trial,  596. 

71?  Depositions  on  Written  Interrogatories,  597. 

Effect  of  Appearance  and  Cross-examination,  598. 
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14. 
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16. 


19. 

30. 
22. 
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s- 

6. 

7- 
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DEPOSITIONS. 

9.  Depositions  Once  Read— Renewal  of  Objections ^  600. 

10.  Objections  Waived  by  Stipulation,  602. 

11.  Depositions  Read  by  Adverse, Party,  602. 

12.  Harmless  Error  in  Suppressing,  603. 
XTX,  EXHIBITB,  603. 

1.  General  Rule  as  to,  603. 

2.  Effect  of  Failure  to  Attach,  604. 

3.  Admissibility  of  Exhibits,  605. 

4.  Independent  Use  as  Evidence,  605. 

5.  Copies  as  Exhibits,  606. 

XX.  Akehdhehts  and  Altsxatiokb,  606. 
XXL  Bbtakihg  DsposiTioira^  607. 

1.  Generally,  607. 

2.  Order  of  Court,  6c^, 

3.  Before  First  Commision  is  Returned,  609. 

XXTT,  CBmnrAL  PBOCEEDnrot,  609. 

1.  By  What  Authority,  609. 

2.  On  Behalf  of  the  State,  609. 

3.  On  Behalf  of  Accused,  611, 

XXm  PBOGEEBnrcw  nr  Federal  C!oubt8,  612. 

1.  Relation  to  Subject  Generally,  6l2. 

2.  Depositions  on  Commission,  612. 

a.   General  Authority,  612. 

^.    Pf%^  way  Appoint  Commissioner,  613. 

^.  Discretion  in  Appointing  Commissioner,  613. 

</.  Power  to  Act,  614. 

(1)  Generally,  614. 

(2)  Evidence  of,  614. 

^.  /^Tw  Executed —  Common  Usage,  614, 
/.    W^>i^^  Returned,  616. 

3.  Depositions  De  Bene  Esse,  616. 

a.    Pf%^«  They  maybe  Taken,  616. 
^.  ^<r/27r^  W^>5(7;w  7fl^^«,  617. 

c.  By  Whom  Written,  618. 

d.  Return,  618. 

(1)  Where,  618. 

(2)  Evidence  of  Officer's  Authority,  618. 
^.  Publication,  618. 

/.  Foreign  Deposition,  618. 

4.  Foreign  Depositions  —  Letters  Rogatory,  619. 

5.  Notice,  619. 

a.   Depositions  De  Bene  Esse,  619. 
^.  Depositions  on  Commission,  62 1 . 

6.  Proceedings  before  Officer  Taking  Deposition,  621. 

a.  Attendance  of  Witness  — How  Enforced,  621. 

(i)  Depositions  in  American  Courts,  621. 

(2)  Foreign  Depositions,  622. 
^.  Subpoena  Duces  Tecum,  622. 
r.    Contempt  of  Court,  622. 

7.  Depositions  must  Be  Complete,  623. 

8.  Caption,  624. 

9.  OaM,  624. 
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10.  Signature,  625. 

11.  Certificate,  625. 

a.  Depositions  De  Bene  Esse,  625. 
(i)  Generally,  625. 

(2)  As  to  Residence  of  Witness t  625. 

(3)  Want  of  Notice,  626. 

(4)  Interest  of  Officer,  626. 

(5)  By  Whom  Written,  626. 

(6)  As  to  Oath,  627. 

(7)  As  to  Signature,  627. 

(8)  Other  Requisites,  628. 

(9)  Amending  Certificate,  628. 

^.  Depositions  under  Commission^  628. 

12.  Objections,  629. 

a.  Generally,  629. 

^.    ^>4^  Waived,  629. 

r.  ^/  W^^»«  Decided,  631. 

13.  Jf^^j^  Deposition  may  be  Read,  631. 

a.   Of  Parties,  631. 

^.  y3[/iVr  Z>^aM  of  Party,  631. 

<:.  Second  Deposition,  632. 

(i)  Generally,  632. 

(2)  Reexamination,  632. 

14.  ff%<?  »fay  -^^o^f,  632. 

15.  Depositions  in  Other  Suits,  dyi. 

16.  Depositions  Lost  or  Destroyed,  633. 

17.  G?j/y,  633. 

a.  Cy  Q^4fr,  633. 

b.  Of  Attorney,  634. 
^r.  Bill  of  Costs,  635. 

ZXI7.  Fees,  CiOBTS,  ahd  Disbubsemektb,  635. 
ZXT.  Appeals,  636. 

1.  Generally,  636. 

2.  Objections,  637. 

a.   /«  General,  637. 

^.   Objections  Not  Raised  Below,  637. 

^.  Action  of  Trial  Court  must  Appear,  638. 

^.   Character  of  Objections  and  Exceptions,  638. 

e.  Harmless  Error,  639. 

/.  Review  of  Discretion,  639. 

3.  Presumptions,  640. 

a.  ^J  /<?  Acts  of  Officer,  640. 

^.  As  to  Notice,  641. 

r.  As  to  Existence  of  Conditions,  641. 

d.   Other  Presumptions,  (>^\. 

4.  Order  for  Commission — Appealability,  642. 

CROSS-REFERENCES. 

At  to  Depositions  in  Admiralty,  see  article  ADMIRALTY,  vol.   i,  p.  249. 
Bills  in  Equity  to  Take  Depositions  De  Bene  Esse,  see  article  BILLS 

DE  BENE  ESSE,  vol.  3,  p.  329. 
Matters  Pertaining  to  Discovery,  see  article  DISCO  VER  Y. 
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Scope  of  Article.  DEPOSITIONS.  Befinitiim. 

As  to  Examination  before  Trial,  see  article  EXAMINATION  OF' 
PARTIES  BEFORE  TRIAL. 

PerpetuaHon  of  Testimony,  see  article  PERPETUAXION  OF  TES- 
TIMONY, 

Depositions  Taken  by  Committing  Magistrate^  see  article  INFORMA- 
TIONS  AND  COMPLAINTS. 

I.  Scope  of  Abtiole. — This  article  will  treat  of  depositions  of 
witnesses,  whether  parties  or  not,  taken  to  be  used  upon  the  trial 
of  a  suit  or  action,  the  practice  in  procuring  the  deposition,  the 
manner  of  taking  it,  its  admissibility  in  evidence  as  dependent  upon 
compliance  with  statutory  or  other  requirements,  and  other  inci- 
dental matters,  leaving  the  consideration  of  the  practice  respect- 
ing perpetuation  of  testimony,  the  examination  of  parties  before 
trial,  and  the  taking  of  depositions  otherwise  than  herein  treated  to 
their  appropriate  places  in  the  articles  designated  in  the  cross- 
references. 

n.  DEFlHlTloir. — "  Deposition  "  is  a  generic  expression  embrac- 
ing all  written  evidence  verified  by  oath,  and  thus  includes  affida- 
vits; but  in  legal  language  a  distinction  is  maintained  in  courts  of 
law  and  chancery  between  depositions  and  affidavits,  in  this,  that 
a  deposition  is  evidence  given  by  a  witness  under  interrogatories, 
oral  or  written,  but  usually  written  down  by  an  official  person, 
while  an  affidavit  is  a  mere  voluntary  act  of  the  party  making  the 
oath,  and  may  be,  and  generally  is,  taken  without  the  cognizance 
of  the  party  against  whom  it  is  to  be  used.^ 

1.  Stimpson   V,  Brooks,   3  Blatchf.  have  been  signed  bj  a  witness,  but 

(U.  S.)  456.  giving  neither  age  nor  residence  of 

Teobnloal  Meaning. — The  term  "  dep-  such  witness,  which  statement  is  not 

osition/' while    sometimes  used  both  shown  to  have  been  made  under  oath, 

in  common  parlance  and  in  legislative  nor  the  oath  waived,  nor  to  have  been 

enactments  as  synonymous  with  **affi-  taken  on  notice  or  in  the  presence  of 

davit "  or  **  oath,"  in  its  more  technical  parties,  nor  to  have  been  taken  before 

and  appropriate  sense  is  limited  to  the  any  official  authorized  to  administer 

written  testimony  of  a  witness  given  oaths,  and  which  is  not  accompanied 

in  the  course  of  a  judicial  proceeding,  by  a  certificate  of  a  competent  official, 

either  at  law  or  in  equity.    State  v.  from  which  compliance  with  any   of 

Dayton,  23  N.  J.  L'.  49.  the  requisites  for  the  taking  of  deposi- 

As  used  in  the  provisions  of  the  23d  tions  in  judicial  proceedings   can  be 

section  of  the  New   Jersey  act  for  the  inferred,  is  not  a  deposition,  although 

punishment  of  crimes  (Rev.  Stat.  262,  so  labeled  and  filed  in  a  suit  pending 

\  23),  the  word  refers  to  written  testi-  in  court.     Lutcher  v.   U.  S.,  72  Fed. 

mony  of  a  witness  given  in  the  course  Rep.  968. 

of    a    judicial    proceeding.     State    v,  Maine  Statate.  —  The  word  "  deposi- 

Dayton,  23  N.  J.  L.  49.  tion,"  in  common  parlance  and  in  some 

The  Bqnf^  Rules  of  the  United  States  clauses  of  the  Maine  statute,  is  often 
Circuit  Conrt  (Rules  1838)  included,  used  to  designate  the  document  con- 
under  the  description  of  depositions,  taining  the  interrogatories,  answers, 
affidavits  oflPered  to  support  the  bill  or  and  certificate  of  the  magistrate;  while 
defense  in  injunction  cases.  Stimpson  in  other  sections  it  is  more  appropri- 
V.  Brooks,  3  Blatchf.  (U.  S.)  456.  ately  used  to  designate  the  narrative 

United  States  Circuit  Conrt  of  Appeals,  of  the  witness,  made  under  the  sane- 

— A    statement    of    facts    in  writing,  tion  of  an  oath,  and  reduced  to  writ- 

without  date  or  venue,  purporting  to  ing.     Fuller  v,  Hodgdon,  25  Me.  247. 
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m.  ORIGIH  kSh  DSVELOFXEHT  OF  THE  XTSE  OF  DEPOSITIONS— In 
Eq^mity. — The  practice  of  taking  depositions,  however  it  originated, 
was  familiar  in  the  courts  of  equity,  admiralty,  and  ecclesiastical 
jurisdiction,  and,  until  abolished  in  England,  was  the  means  by 
which  the  high  court  of  chancery  procured  the  testimony  of  wit- 
nesses ;  and  such  practice,  in  so  far  as  it  has  not  been  changed  by 
statute  or  otherwise,  is  in  vogue  in  those  states  which  adopted 
the  English  system  in  their  courts  of  equity.^ 

At  OoBBum  Law,  however,  it  was  the  right  of  parties  in  civil  causes 
to  have  all  witnesses  produced  and  examined  viva  voce  before  the 
jury,  and  courts  of  law  had  no  authority  to  authorize  depositions 


statutory  Deftnltton. — In  many  of  the 
states  "deposition"  is  defined  by  stat- 
ute, and  as  so  defined  may  be  found 
under  the  appropriate  heads  in  the 
various  codes  and  statutes. 

1.  Fonner  BngllBli  Practice. — The  for- 
mer practice  in  England,  of  examining 
wimesses  in  equity  by  interrogatories 
in  writing,  and  exhibiting  depositions 
by  either  party  or  directing  them  to  be 
submitted  by  the  court,  has  now  been 
abolished,  though  the  court  may  re- 
quire any  particular  witness,  either 
within  or  without  the  jurisdiction,  to 
be  examined  upon  interrogatories,  and 
in  that  respect  the  former  practice  of 
the  court  is  still  in  force,  except  so  far 
as  may  be  varied  by  general  orders. 
See  Daniell's  Chancery  PI.  &  Pr.  (6th 
Am.  ed.)  888;  Bliss  v,  Shuman,  47  Me. 

AlalNUiiE.— The  practice  of  the  Eng- 
lish courts  of  equity  was  never  adopted 
as  positive  rules  by  the  Alabama 
courts,  nor  were  the  English  rules 
made  a  part  of  the  law  of  that  state 
by  the  statutes  thereof,  though  they 
have  been  regarded  as  furnishing  anal- 
ogies to  the  practice,  Goodrich  v, 
Goodrich,  44  Ala.  670. 

In  Delaware  the  chancellor  in  an 
earlj  case  stated  that  the  English  rules 
were  not  always  applicable  or  suitable. 
Carlisle  v.  Rust,  i  Del.  Ch.  72. 

In  nunols,  prior  to  the  Act  of  Feb- 
ruary 12, 1849  (Scates  Comp.  166),  oral 
evidence  was  not  heard  in  chancery 
cases,  but  all  evidence  was  presented  by 
deposition ;  that  act.  however,  provided 
that  "on  the  trial  of  any  suit  in  chan- 
cery, the  evidence  on  the  part  of  either 
plaintiff  or  defendant  may  be  given 
orally."    See  Cox  v.  Pierce,  120  111. 

In  LonlsSana  it  is  thought  safer  to 
establish  a  "transfer  of  immovable 
property "  by  interrogatories  on  facts 


and  articles.  Stierle  v.  Kaiser,  45  La. 
Ann.  580. 

Maine. — See  chancery  rules  13-18, 
37  Me.  585,  586. 

In  Ml88l88lppl  evidence  in  chancery 
causes  may  still  be  taken  by  deposi- 
tions. Code  1892,  $  1760;  Coffin  v. 
Murphy,  62  Miss.  542. 

New  Hampshire. — By  chancery  rule 
24  (38  N.  H.  609,  610)  chancery 
causes  are  triable  upon  depositions. 

New  Jersey. — The  English  method  of 
taking  testimony  in  chancery  was 
changed  in  New  Jersey  by  the  Act  of 
November  22,  1790  (Pamph.  L.  681), 
by  which  witnesses  were  required  to 
be  examined  in  open  court,  and  their 
depositions  reduced  to  writing  by 
some  person  appointed  by  the  court 
for  that  purpose.  Flavell  v.  Flavell, 
20  N.  J.  Eq.  211. 

In  New  Tork,  prior  to  the  adoption 
of  the  Code  of  Procedure  and  inde- 
pendent of  statutory  regulations,  the 
chancery  courts  possessed  the  power 
to  issue  a  commission  for  the  examina- 
tion of  any  witness  either  in  or  out  of 
the  state,  and  to  direct  the  manner  in 
which  the  same  should  be  returned. 
Brown  v.  Southworth,    9  Paige   (N. 

Y.)35i. 

Sonth  Carolina. — The  practice  of  the 
English  court  of  chancery  to  grant  a 
commission  to  examine  a  witness  who 
is  the  only  party  privy  to  the  matter, 
and  whose  unexpected  death  might 
deprive  the  party  of  his  testimony,  and 
justice  thereby  be  defeated,  never  was 
adopted  by  the  courts  of  law  in  this 
country.  Carloss  v»  Colclough,  i 
Brev.  (S.  Car.)  462. 

United  States  Courts. — ^The  practice 
of  the  English  courts  of  chancery,  and 
not  that  of  the  courts  of  exchequer, 
forms  the  basis  of  the  equity  practice 
of  the  courts  of  the  United  States. 
Smith  t;.Burnham,  2  Sumn.  (U.S.) 612. 
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to  be  taken  de  bene  esse.     If  the  personal  attendance  of  witnesses 
could  not  be  procured,  the  court  might  in  effect  compel  the  oi>- 
posite  party  to  consent  to  have  them  examined  upon  interroga- 
tories, or  under  a  commission,  by  deferring  the  trial  from  term  to 
term  until  such  consent  was  obtained.     This  was,  however,  a  mat- 
ter of  discretion  in  the  court,  and  the  only  right  of  the  party 
needing  the  testimony  of  the  witness  whose  presence  in  court 
could  not  be  procured,  was  to  resort  to  a  court  of  equity  for  re- 
lief, and  by  a  suit  therein,  auxiliary  to  the  action  at  law,  obtain 
the  desired  evidence.     It  was  not  until  the  thirteenth  year  of  the 
reign  of  George  III.  that  the  inconvenience  of  this  mode  of  prac- 
tice was  remedied   in  England  by  statute,  and  even  this  only 
applied  to  cases  where  the  cause  of  action  arose  in  India,  in  which 
cases  the  courts  of  law  were  empowered  to  issue  a  commission  to 
examine  witnesses  upon  the  spot,  and  transmit  their  depositions 
to  England,  and  this  act  was  subsequently  so  amended  as  to  apply 
to  all  cases  wherein  the  personal  attendance  of  witnesses  could 
not  be  procured.^ 

In  Thli  Country  courts  of  law  have  no  inherent  power  to  direct  the 
taking  of  depositions,  their  sole  authority  in  that  respect  being 


1.  Frye  v.  Barker,  2  Pick.  (Mass.) 
65;  Hayward  v.  Barron,  38  N.  H. 
366;  Russell  V.  Fabyan,  35  N.  H.  160; 
Kuhtman  v.  Brown,  4  Rich.  (S.  Car.) 
479;  Farnsworth  v.  Pierce,  7  Vt.  83 ; 
Mostyn  v.  Fabrigas,  Cowp.  174;  Furly 
V,  Newnham,  Doug.  419;  Calliand  v, 
Vaughan,  i  B.  &  P.  210. 

** Where  consent  was  obtained',  it 
was  then  the  practice,  where  a  mate- 
rial witness  resided  or  was  going 
abroad  and  could  not  attend  the  trial, 
for  the  party  desiring  his  deposition 
to  apply  to  the  court  in  term  time,  or 
to  a  judge  in  vacation,  on  a  proper 
affidavit,  for  an  order  to  have  the  wit- 
ness examined  de  bene  esse  before  one 
of  the  judges  of  the  court,  or  a  com- 
missioner specially  appointed  for  that 
purpose  and  approved  bj  the  opposite 
party.  To  obviate  the  inconvenience 
arising  from  this  strict  common-law 
rule,  a  modification  of  the  practice 
was  obtained  by  act  of  Parliament,  and 
in  this  state  [Mississippi]  the  rule  has 
been  relaxed  by  several  legislative  en- 
actments. *  ♦  ♦  There  is  a  wide  dif- 
ference between  courts  of  law  and 
courts  of  chancery  in  the  manner  of 
establishing  facts  before  them ;  and  in 
the  absence  of  any  legislative  enact- 
ment, the  chancellor  has  the  right  to 
prescribe  the  rules,  and  before  whom 
depositions  shall  be  taken ;  but  as  a  gen- 
eral rule,  in  the  courts  at  law,  all  testi- 


478 


mony  must  be  given  orally,  except  by 
the  express  provisions  of  the  statute. 
In  courts  of  law,  witnesses  must  still 
be  examined  before  the  jury,  except 
in  the  instances  and  according  to  the 
mode  provided  by  the  statute.  (Hutch. 
Code  861,  §§  113,  114,  116,  and  Act 
of  Leg.  1837.)  And  in  every  case 
therein  enumerated  a  commission  is 
required  to  issue ;  and,  except  in  cases  of 
witnesses  absent  or  residing  out  of  the 
state,  an  affidavit  filed,  setting  forth 
the  reasons  for  taking  the  deposition." 
Ragan  v.  Cargill,  24  Miss.  540. 

Adoption  of  Rules  Respecttng  the  Tak- 
ing of  Depositions. — Courts  may  adopt 
rules  of  practice  respecting  the  taking 
of  depositions  which  are  not  in  con- 
flict with  the  law.  Brooks  v.  Boswell, 
34  Mo.  474. 

Early  New  Tork  Practice. — In  New 
York  at  an  early  date  the  practice 
sprung  up  of  taking  depositions  de 
bene  esse  in  civil  suits,  and  allowing 
them  to  be  read  in  evidence  on  proof 
of  the  death  or  absence  of  the  wit- 
nesses. People  V.  Restell,  3  Hill  (N. 
Y . )  289.  And  see  Mumf ord  v.  Church, 
I  Johns.  Cas.  (N.  Y.)  147;  Sandford 
V.  Burrell,  Anth.  (N.  Y.)  184;  Tack- 
son  v.  Kent,  7  Cow.  (N.  Y.)  59;  Wait 
V.  Whitney,  7  Cow.  (N.  Y.)  69;  Pack- 
ard v.  Hill,  7  Cow.  (N.  Y.)  489.  This 
practice  was  afterwards  sanctioned  by 
the  legislature. 
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conferred  by  constitutional  provisions  or  by  statutes.^ 

ftriet  Gomtraetioii. — ^And  as  the  right  to  exercise  this  power  is  an 
innovation  upon  the  common  law,  parties  desiring  to  avail 
themselves  of  these  provisions,  or  of  rules  made  by  the  courts 
in  pursuance  of  the  power  conferred,  should  strictly,  or  at  least 
substantially,  comply  with  the  requirements  thereof.* 

IV.  The  Bight  to  Take  the  Depositioh. — Irrespective  of  the 
chancery  practice,  the  right  to  take  a  deposition  in  any  given  case 
rests  upon  statutory  authorization  or  upon  rules  established  by 
the  court,  and  in  no  case  can  the  right  be  exercised  unless  the 
authority  exists.* 


1.  Alabama, — Glover  v.  Millings,  a 
Stew.  &  P.  (Ala.)  28. 

Georgia, — McLane  v.  State,  4  Ga. 

335- 

Maine, — Hall  v,  Houghton,  37  Me. 
411. 

Massachusetts. — Simpson  v.  Carle- 
ton,  I  Allen  (Mass.)  109;  Cunningham 
V.  Hall,  4  Allen  (Mass.)  268;  Frye  v. 
Barker*  2  Pick.  (Mass.)  65;  McKinney 
V,  Wilson,  133  Mass.  131 ;  Sewall  v, 
Robbins,  139  Mass.  164. 

Michigan. — Patterson  v.  Wabash, 
etc.,  R.  Co.,  54  Mich.  91. 

New  York, — Paddock  v,  Kirkham, 
102  N.  Y.  597;  McColl  V.  SunMut. 
Ins.  Co.,  50  N.  Y.  332;  Brown  v. 
Southworth,  9  Paige  (N.  Y.)  351; 
Wallace  v.  Blake,  16  Civ.  Pro.  Rep. 
(N.  Y.  Super.  Ct.)  384;  McCotter  v. 
Hooker,  8  N.  Y.  497. 

Ohio. — Houpt  V.  Houpt,  Wright 
(Ohio)  156;  Brown  v.  A  Raft  of  Tim- 
ber, I  Handy  (Ohio)  13. 

South  Carolina. — English  v.  Eng- 
lish, 2  McCord  (S.  Car.)  238. 

Vermont. — Briggs  v.  Green,  33  Vt. 

565- 

2.  Alabama. — Wiggins  v.  Pry  or,  3 
Port.  (Ala.)  430;  Worsham  v,  Goar,  4 
Port.  (Ala.)  441. 

Maryland, — Collins  v.  Elliott,  i 
Har.  &  J.  (Md.)  i ;  Bryden  v.  Taylor, 
aHar.  &T-  (Md.)  396. 

Massachusetts. — Welles  v.  Fish,  3 
Pick.  (Mass.)  74. 

New  Hampshire.  —  Shepherd  v. 
Thompson,  4  N.  H.  213. 

New  Jersey. — Den  v.  Farley,  4  N. 

tL.  138;  Hendricks  v.  Craig,  5  N.  J. 
•654. 

New  Torh. — Jackson  v.  Hobby,  20 
Johns.  (N.  Y.)  361;  Richardson  v. 
Gere,  21  Wend.  (N.  Y.)  156;  Fleming 
V.  Hollenback,  7  Barb.  (N.  Y.)27i; 
Barron   v.    People,    x     N.    Y.    386; 


Creamer  v.  Jackson,  4  Abb.  Pn  (N. 
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Y.  Supreme  Ct.)  413;  Dwinelle  v, 
Howland,  i  Abb.  Pr.  (N,  Y.  Supreme 
Ct.)89. 

Pennsylvania. — Wallace  v.  Mease, 
4  Yeates  (Pa.)  520. 

7V*a5.— Garner  v.  Cutler,  28  Tex. 
176;  Laird  v.  Ivens,  45  Tex.  622. 

Vermont. — Burroughs  f.  Booth,  i  D. 
Chip.  (Vt.)  106;  Sanders  V.  Howe,  I 
D.  Chip.  (Vt.)  363;  Winooskie  Turn- 
pike Co.  V,  Ridley,  8  Vt.  404. 

United  States. — Bell  v.  Morrison,  i 
Pet.  (U.S.)  351;  Evans  v.  Eaton,  7 
Wheat.  (U.  S.)  356;  The  Argo,  2 
Wheat.  (U.  S.)  287. 

3.  Failure  of  Statute  to  Prescribe 
Cause  for  Taking. — The  Indiana  statutes 
in  force  in  1892  specify  certain  cases 
in  which  depositions  may  be  used,  but 
do  not  prescribe  any  cause  for  taking 
them.  It  was  held  that  the  deposition 
of  a  witness  might  be  taken,  although 
a  state  of  facts  did  not  exist  at  the  time 
under  which  the  deposition  would  be 
admissible.     Wehrs  v.  State,  132  Ind. 

157. 

Oregon  Code. — Section  393  of  the 
Oregon  Civil  Code,  as  amended  in 
1885,  contains  no  provision  for  takine 
depositions  de  bene  esse\  unless  a  ref- 
erence is  ordered  to  find  the  facts  or 
the  facts  and  law.  Marks  v.  Crow,  14 
Oregon  382. 

Sole  Witness  HaTlng  Knowledge  of 
Material  Facts. — At  law  a  commission 
will  not  issue  to  examine  a  witness  de 
bene  esse  on  the  ground  that  he  is  the 
only  witness  having  knowledge  of  a 
fact  material  to  the  defense,  where  it  is 
not  stated  that  he  is  sick  or  infirm. 
Carloss  v.  Colclough,  x  Brev.  (S. 
Car.)  462. 

Under  section  2318  (now  section 
2801)  of  the  Alabama  Code,  which 
provides  that  the  evidence  of  a  witness 
may  be  taken  in  a  civil  case  by  either 
party  where  the  claim  or  defense,  or  a 
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This  right  is  accorded  in  actions  and  suits  generally,  in  various 
proceedings  of  a  civil  nature,^  including  proceedings  in  probate 


material  part  thereof,  depends  exclu- 
sively upon  the  testimony  of  the  wit- 
ness, a  deposition  of  a  single  witness 
may  be  taken  and  read,  although  the 
witness  could  be  produced  at  the  trial. 
May  V.  May,  28  Ala.  141. 

Action  before  Mayor — A  deposition 
may  be  taken  without  the  state  in  an 
action  pending  before  the  mayor  of  a 
city  having  the  jurisdiction  and  pow- 
ers of  a  justice  of  the  peace.  Reeves 
V.  Allen,  43  Ind.  359. 

Improper  Motive  tn  Taking. — The 
right  of  a  party  to  take  the  deposition 
of  the  adverse  party,  under  the  statute, 
or  the  duty  of  the  adverse  party  to  sub- 
mit to  an  examination,  does  not  de- 
pend upon  the  intention  of  the  party 
to  use  it  at  the  trial ;  nor  is  the  party 
procuring  the  taking  of  the  deposition 
precluded  from  taking  it  because  he  is 
prompted  by  an  improper  or  unworthy 
motive.     In  re  Foster,  44  Vt.  570. 

"FlaUngBzcnmon.''— Taking  the  dep- 
osition of  a  party  in  a  pending  case 
merely  to  ascertain  in  advance  what 
his  testimony  will  be,  and  not  for  the 
purpose  of  using  the  same  as  evidence, 
is  an  abuse  of  judicial  authority  and 
process.  In  re  Cubberly's  Petition, 
30  Kan.  291 ;  In  re  Davis's  Petition, 
38  Kan.  408. 

Gompntatton  of  Prescribed  Dlstanoe 
from  Conrthonie. — As  affecting  the 
right  to  use  a  deposition,  i.  tf.,  where 
the  distance  of  the  residence  of  the 
witness  from  the  courthouse  confers 
the  right  to  take  his  deposition,  the 
computation  is  to  be  made  upon  the 
way  of  usual  travel  from  the  residence 
of  the  witness  to  the  place  of  trial,  and 
if  it  can  be  computed  in  that  way  it  is 
a  sufficient  cause  for  taking  the  depo- 
sition.    In  re  Foster,  44  Vt.  570. 

1.  Enforcement  of  Penalty. — A  suit  by 
the  United  States  to  recover  a  penalty, 
under  an  act  prohibiting  the  importa- 
tion and  immigration  of  foreigners 
and  aliens  under  contract  or  agree- 
ment to  perform  labor,  is  a  civil  suit,  so 
•  that  a  deposition  taken  therein  is  not 
open  to  the  objection  that  the  defend- 
ant was  not  confronted  in  open  court 
with  the  witnesses.  Moller  v,  U.  S., 
13  U.  S.  App.  472. 

A  Bastardy  Proceeding  is  a  civil  pro- 
ceeding, and  depositions  are  admissible 
therein  on  trial  of  an  issue  as  to  the 
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paternity  of  the  child.     State  v,  Hick- 
erson,  72  N.  Car.  421. 

Injunction  Proceedings. — A  petition 
for  an  injunction  under  the  Neiv 
Hampshire  Nuisance  Act  of  1887  ^s  ^ 
civil  proceeding  in  which  depositions 
may  be  taken  and  used.  In  re  Ran- 
cour's Petition,  66  N.  H.  172. 

Disbarment  Proceedings. — In  the  ab- 
sence of  any  statutory  provision  there- 
for, a  commission  will  not  be  issued  to 
take  the  testimony  of  a  witness  with- 
out the  state,  in  a  proceeding  to  disbar 
an  attorney  for  professional  miscon- 
■  duct,  where  the  accused  presents  objec- 
tions. Matter  of  Attorney,  83  N.  Y. 
164. 

Application  to  Take  Poor  Debtor's  Oatti. 
— ^The  application  of  a  person  to  be  ad- 
mitted to  the  poor  debtor's  oath  under 
the  Massachusetts  statutes  is  a  ciWl 
suit  within  the  Rhode  Island  statutes 
allowing  the  taking  of  depositions  in 
any  civil  suit  pending  in  any  other  state, 
notwithstanding  that  the  creditors  have 
filed  charges  of  fraud  against  the  debtor 
before  the  master  in  chancery  to  whom 
the  debtor  made  his  application.  In  re 
Jenckes,  6  R.  I.  18. 

.  Supplementary  Proceedings. — A  judge 
before  whom  proceedings  supplemen- 
tary' to  execution  are  pending  has  no 
power  to  order  the  issuance  of  a  com- 
mission for  the  examination  of  nonres- 
ident witnesses.  Graham  r.  Colbum, 
6  Duer  (N.  Y.)  678. 

IdentUoatlon  of  Docnments. — Deposi- 
tions may  be  taken  to  identify  instru- 
ments which  are  in  the  archives  of  the 
general  land  office.  Allen  v,  Hoxey, 
37  Tex.  320. 

Contempt  Proceedings. — In  Rice  v. 
Small,  I  Del.  Ch.  68,  the  court  allowed 
a  commission  to  issue  to  prove  a  con- 
tempt. 

Proceeding  to  Strike  ont  General  k^- 
pearance. — When  a  special  appearance 
is  entered  for  the  purpose  of  having 
an  unauthorized  general  appearance 
stricken  out  on  motion,  the  court  can- 
not order  a  commission  to  issue  to 
take  testimony  for  the  purpose  of  as- 
certaining whether  the  general  appear- 
ance was  authorized,  since  such  an 
order  presupposes  the  entry  of  a  gen- 
eral appearance,  and  assumes  the  very 
point  in  issue.  Woods  v.  Dickinson, 
7Mackey  (D.  C.)  301. 
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courts,^  and  in  some  jurisdictions  in  criminal  proceedings.* 

Y.  Who  Bhtitled  to  Exeboise  the  Bight. — Either  party  to  a 
suit  or  action  may  cause  the  taking  of  a  deposition  upon  a  suffi- 
cient compliance  with  the  provisions  of  law  conferring  the  right.^ 


Hteldgan  Boat  and  Vessel  Law. — Sec- 
tion 39  of  the  Boat  and  Vessel  Law, 
which  provides  that  either  party  may 
take  testimony  within  sixty  days  after 
an  appeal,  by  deposition  or  commis- 
sion, without  regard  to  the  place  of 
residence  of  the  witness,  precludes  a 
hearing  in  the  appellate  court  of  oral 
testimony,  enables  depositions  to  be 
taken  within  the  state  before  a  judge 
or  circuit  court  commissioner,  and 
beyond  the  state  by  commission,  al- 
lows resident  as  well  as  nonresident 
witnesses  to  have  their  testimony 
taken,  and  does  not  require  the  produc- 
tion of  witnesses  in  open  court.  Peo- 
ple's Ice  Co.  V,  The  Steamer  Excelsior, 
43  Mich.  336. 

1.  Kansas. — While  a  claim  against  an 
administrator  of  an  estate  is  pending  in 
the  Probate  Court,  the  holder  of  the 
claim  cannot  take  depositions  to  prove 
bis  claim,  except  with  the  written  con- 
sent of  the  administrator.  Executors 
and  Administrators*  Act,  $  95.  And 
where  the  holder  of  the  claim  does 
in  fact  take  depositions  by  giving  no- 
tice to  the  administrator,  under  sec- 
tions 346, 347,  and  352  of  the  Civil  Code, 
but  takes  the  same  without  consent  of 
the  administrator,  and  in  his  absence, 
such  depositions  are  invalid,  and  after 
the  claim  has  been  disallowed  by  the 
Probate  Court,  and  the  case  appealed  to 
the  District  Court,  the  District  Court 
may  suppress  such  depositions,  on  mo- 
tion of  the  administrator,  without  com- 
mitting error.     Case  v,  Huey,  36  Kan. 

553. 

Kentneky. —  Gen.  Stat.  Ky.,  c.  11^, 
§  31,  relative  to  the  taking  of  deposi- 
tions of  witnesses  to  wills,  applies  alone 
to  the  Probate  Court,  and  not  to  depo- 
sitions taken  to  be  used  on  appeals 
from  that  court.  Moore  v.  Smith,  88 
Ky.  151. 

The  Wcblgan  Reylsed  Statutes  1888 
authorized  a  probate  court  to  issue  a 
commission  to  take  the  deposition  of  a 
witness  to  a  will,  residing  without  the 
«tote.  High  Appellant,  2  Dougl. 
(Mich.)  515. 

I«w  llezloo. — The  laws  of  the  terri- 
tory of  New  Mexico  authorized  the 
^'ng  of  depositions  without  the  ter- 
'^tory  for  use  in  probate  courts.     Gil- 


6  Encyc.  PI.  &  Pr.— 31 


dersleeve  v.  Atkinson  (N.  Mex.  1891), 
27  Pac.  Rep.  477. 

New  Tork. — Section  2538  of  the  New 
York  Code  Civ.  Pro.,  which  makes 
certain  provisions  of  the  code  applica- 
ble, as  far  as  may  be,  to  proceedings 
in  surrogate's  courts,  authorizes  the 
surrogate  to  grant  an  order  directing 
the  issuance  of  a  commission  to  exam- 
ine a  witness  in  her  own  behalf  upon 
objections  to  her  guardian's  account. 
Matter  of  Plumb,  135  N.  Y.  661. 

Under  section  888  of  the  New  York 
Code  of  Civil  Procedure  a  commission 
may  issue  to  take  testimony  without 
the  state  in  proceedings  under  a  stat- 
ute relating  to  reference  of  disputed 
claims.     Paddock  v,  Kirkham,  102  N. 

Y.597. 

PennsylYanla. — When  the  executor  of 
an  estate  dies,  until  an  administration 
de  bonis  non  is  raised  no  commission 
to  take  testimony  can  issue.  Mont- 
gomery's Estate,  3  Brews.  (Pa.) 
306. 

2.  See  i»/ra,  XXII.  Criminal  Pro- 
ceedings. 

3.  Burton  v,  Galveston,  etc.,  R. 
Co.,  61  Tex.  526. 

Beneficial  Interest. — A  person  who,  by 
an  assignment,  becomes  beneficially 
interested  in  the  prosecution  of  a  suit, 
is  a  party  to  the  cause  within  a  stat- 
ute conferring  authority  upon  the 
clerk  to  issue  a  dedimus  upon  an 
affidavit  to  take  depositions  made  by  a 
party  to  a  cause.  Curie  v.  Beers,  3  J. 
J.  Marsh.  (Ky.)  172. 

Both  Parties  Talcing  Deposition  of 
Same  Witness. — Although  a  party  mav 
not  be  at  liberty  to  retake  the  deposi- 
tion of  a  witness,  except  by  leave  of 
court,  yet  the  taking  of  the  deposition 
of  a  witness  by  one  party  to  a  suit  will 
not  prevent  the  other  party  from  tak- 
ing his  deposition  also ;  and  one  party 
may  introduce  both  depositions  in  evi- 
dence.  Woodruff  v.  Garner,  39  Ind. 
246. 

New  Oonunlsslon  to  Examine  on  Matter 
Not  Touched  on. — After  one  party  has 
had  a  commission  executed,  the  other 
party  may  have  a  new  commission  is- 
sued for  the  purpose  of  examining  the 
same  witnesses  on  matters  not  inquired 
of  by  the  interrogatories  filed  under  the 
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YI.  Whose  Depositiok  mat  be  Takeh. — In  addition  to  the 
right  of  a  party  to  procure  the  testimony  of  witnesses  in  the 
form  of  depositions  for  use  upon  the  trial,^  he  may  usually 
take  the  testimony  of  the  adverse  party  in  the  like  manner,* 


first  commission.     Hook  r.  Hackney, 
i6  S.  &  R.  (Pa.)  385. 

DepoBition  of  Codeftaidaat. — One  de- 
fendant in  a  suit  in  chancery  may  take 
the  deposition  of  another  defendant. 
Respass    r,      Morton,     Hard.     (Kj.) 

234- 

1.  Witness  wttUn  OovaAf. — Under  the 
Kansas  statutes  in  force  in  1874,  a 
witness  could  be  compelled  to  give  his 
deposition  although  he  resided  in  the 
county  where  the  action  was  pending. 
In  re  Abeles,  12  Kan.  451. 

Witness  wltliin  tbe  State,  But  ontslde  the 
County. — Code  Colorado  1887  author- 
izes the  taking  of  the  de[>osition  of  a 
witness  residing  within  the  state,  but 
outside  the  county  wherein  the  cause 
is  to  be  tried  under  a  dedimus  and  in- 
terrogatories, in  the  same  manner  pre- 
cisely as  the  testimony  of  a  witness 
residing  out  of  the  state  may  be  taken. 
Mackey  v.  Briggs,  16  Colo.  143. 

Volnntary  Appeannoe  of  Nonresident 
Witness. — If  a  witness  voluntarily  ap- 
pears before  a  commissioner  at  the 
time  and  place  specified,  his  deposi- 
tion is  not  objectionable  because  of  his 
residence  at  the  time  in  another  coun- 
ty.    Harding  r.  Larkin,  41  111.  413. 

Nonresident  Witnesses  Gomlng  Tempo- 
rarily wttbln  tbe  Jtolsdletlon  of  the  court, 
with  a  view  to  having  their  testimony 
taken  by  deposition,  are  to  be  regarded 
as  going  witnesses,  whose  depositions 
may  be  taken.     Schoneman  v.  Fegley, 

7  Pa.  St.  433.  ^^ 

Sojourner. — A  resident  of  one  state, 
who  carries  on  business  in  an  adjoin- 
ing state,  **  sojourns  "  within  the  mean- 
ing of  a  statutory  provision  providing 
for  the  taking  of  depositions  within 
the  state  for  use  without  the  state, 
relating  to  subpoenaing^  the  witness,  and 
requiring  that  the  witness  who  is  so 
commanded  to  attend  must  be  within 
the  county  in  which  he  resides  or  so- 
journs. Wittenbrock  v.  Mabins,  57 
Hun  (N.  Y.)  146. 

Witnesses  Designated  as  a  Glass. — Un- 
der a  commission  to  take  the  deposi- 
tion of  J.  S.  and  other  members  of  the 
bar  in  a  city  in  another  state,  who  are 
not  named,  a  deposition  of  members 
of  the  bar  may  be  there  taken,  if  no 
objection  is  made  before  the  commis- 


sion issues.  Richardson  v.  Forepaugh, 
7  Gray  (Mass.)  546. 

Experts. — The  deposition  of  an  ex- 
pert may  be  taken.  Camp  v.  Averill, 
54  Vt.  320. 

**Oolng"  Witnesses. — A  commission 
may  be  granted  to  examine  a  captain 
in  the  United  States  army,  on  an 
affidavit  stating  that  he  is  a  material 
witness  in  the  case  and  is  expecting 
soon  to  be  ordered  away.  Cardall  v. 
Wilcox,  9  Johns.  (N.  Y.)  266. 

A  person  lying  in  prison  awaiting  a 
decision  upon  a  motion  for  a  new  trial 
is  within  the  spirit  of  a  rule  of  court 
authorizing  the  taking  of  the  deposi- 
tion of  ancient,  infirm,  or  going  wit- 
nesses.    Croskey  v,  Williams,  4  Pa.  L. 

J-  235- 

2.  Connecticut. — Buckingham  v.  Bar- 
num,  30  Conn.  359. 

Illinois. — Wood  v.  Shaw,  48  111.  273. 

Indiana,  — Abshire  v,  Mather,  37 
Ind.381. 

Kentucky. — Musick  v.  Ray,  3  Mete. 
(Ky.)43i. 

Maine.— 'Kidder  v.  Blaisdell,  45  Me. 
461. 

Minnesota.  — Claflin  v.  Lawler,  i 
Minn.  297;    Hart  v.  Eastman,  7  Minn. 

74. 

Missouri.  —  Ex  p.  Priest,  76  Mo. 
229. 

Oregon. — Roberts  v.  Parrish,  17  Ore- 
gon 583. 

Depositions  of  Parties  in  Actions  on 
Book  Accounts  are  inadmissible  as  such, 
though  by  statute  the  parties  are 
made  competent  witnesses.  Gilbert 
V.  Toby,  21  Vt.  306,  following  Pike 
V.  Blake,  8  Vt.  400. 

Party  Litigating  with  Corporation. — 
Although  a  statute  makes  no  provision 
by  which  the  deposition  of  a  corpora- 
tion can  be  taken,  and  although  the 
deposition  of  its  managing  agent  is 
not  binding  on  it,  parties  litigating 
with  it  are  not  exempt  from  the  opera- 
tion of  the  statute.  Gulf,  etc.,  R.  Co 
V.  Nelson,  5  Tex.  Civ.  App.  387. 

Officer  of  Corporation. — An  officer  of  a 
corporation  is  not  a  party  within  a 
statute  authorizing  a  litigant  to  -pro- 
pound ex  parte  interrogatories  and  to 
secure  the  deposition  of  the  opposing 
party.     Gulf,   etc.,   R.   Co.  v.  White 
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or  if  necessary  his  own  deposition.^ 

TIL  WHEH  the  DEPOBITIOIT  may  be  Taken — GtontraUy. — As  the 
time,  respecting  the  status  of  a  cause,  when  a  deposition  may 
be  taken  is  in  the  main  regulated  by  statutes  or  by  rules  of  prac- 
tice, no  doctrine  of  general  application  can  be  stated,  but  recourse 
must  be  had  to  the  statutes  or  local  practice  in  each  state.^ 


(Tex.  Civ.  App.  1895),  32  S.  W.  Rep. 
332. 

Nonresldeiit  Party. — Under  a  statute 
allowing;  the  taking  of  depositions  of 
nonresidents,  a  deposition  of  nonresi- 
dent party  may  be  taken  without  the 
state,  although  his  domicil  is  within 
the  state.  Pooler  v.  Maples,  i  Wend. 
(N.  Y.)  65.  See  also  Brockway  v, 
Stanton,  2  Sandf.  (N.  Y.)  640;  Block 
V,  Haas,  8  Abb.  Pr.  (N.  Y.  C.  PI.)  335. 

OodsfllBiidant. — The  deposition  of  one 
defendant  maybe  taken  in  chancery 
by  his  codefendant.  Respass  v.  Mor- 
ton, Hard.  (Ky.)  234. 

1.  Sells  V.  Haggard,  21  Neb.  357; 
Roberts  v.  Parrish,  17  Oregon  503; 
McCarty  v,  Edwards,  24  How.*  Pr. 
(N.  Y.  Supreme  Ct.)  236  ;  Bigelow  v, 
Mallory,  17  How.  Pr.  (N.  Y.  Supreme 
Ct.)  427 ;  Briggs  v,  Taylor,  4  Civ.  Pro. 
Rep.  (N.  Y.  C.  PL)  328.  But  see  Fair- 
banks V,  Tregant,  17  How.  Pr.  (N.  Y. 
Supreme  Ct.)  258. 

IMflCsretUm  of  Gonrt. — While  a  nonres- 
ident plaintiff  in  equity  has  not  an  ab- 
solute right  to  have  his  testimony  taken 
under  a  commission,  yet  he  should  be 
allowed  to  do  so  in  the  sound  discretion 
of  the  court  upon  his  making  it  satis- 
factorily to  appear  that  by  reason  of 
permanent  inability  he  cannot  attend 
the  court  in  person.  Goodman  v, 
Wineland,  61  Md.  449. 

PngttiTO  fttim  Justice. — A  commission 
will  not  issue  to  examine  a  party  on 
his  own  behalf  where  he  is  a  fugitive 
from  justice  and  for  that  reason  re- 
fuses to  come  into  the  state  to  testify. 
McMonagle  v.  Conkey,  14  Hun  (N. 
Y.)  326. 

Fvnale  Party. — Code  Georgia^  ^  3877, 
subd.  4I,  which  provides  that  deposi- 
tions ot  "all  female  witnesses"  may  be 
taken  at  the  instance  of  either  party, 
authorizes  a  female  party  to  take  her 
own  deposition.  Powell  v.  Augusta, 
etc.,  R.  Co.,  77  Ga.  192. 

a.  Ste  infra,  VHI.  i.  a.  The  Right 
to  Issue. 

Where  Depoetttont  are  Preiiiatiir«l7 
Taken,  a  subsequent  claim  as  a  matter 
of  statutory   right  to  have  the  testi- 


mony taken  in  open  court  necessarily 
precludes  their  use,  and  has  the  effect 
practically  to  set  them  aside.  S.  C. 
Hall  Lumber  Co.  v.  Gustin,  54  Mich. 
624. 

Reasonable  Time  after  Gommencement 
of  Siiit. — ^The  provision  of  Gen.  Stat. 
Vermont,  ^  4»  c.  36,  authorizing  the  tak- 
ing of  depositions  **a  reasonable  time 
after  suit  commenced,"  has  reference 
to  the  notice  to  be  given,  and  the  abil- 
ity of  the  parties  under  existing  cir- 
cumstances to  attend  on  the  taking, 
and  was  not  designed  to  prescribe  a 
limit  with  reference  to  the  status  of 
the  cause,  excepting  that  it  must  be 
commenced.     In  re  Foster,  44  Vt.  570. 

What  Is  the  Commencement  of  an  Ac- 
tion.— An  action  is  commenced,  within 
a  statute  authorizing  the  taking  of 
depositions  a  reasonable  time  after  suit 
commenced,  when  the  writ  is  served. 
In  re  Foster,  44  Vt.  570. 

Canee  Beady  fbr  Hearing  after  Report 
of  Commissioner. — Where  a  matter  has 
been  referred  to  a  commissioner,  and 
ample  opportunity  has  been  afforded  to 
both  parties  to  introduce  their  witness- 
es, and  the  commissioner  has  reported, 
and  the  cause  is  ready  for  hearing,  a 
deposition  thereafter  taken  as  to  a  con- 
troverted matter  in  the  report  should 
be  disregarded.  Buster  v.  Holland,  27 
W.  Va.  511. 

Second  Deposition  after  FUlng  Master's 
Report. — A  second  deposition  taken  in 
chancery  after  the  filing  of  the  master's 
report  is  not  competent  upon  the  hear- 
ing of  exceptions  to  the  report.  Alli- 
son V.  Perry,  130  111.  9. 

Opening  Case— Laches. — Where,  in  a 
suit  to  establish  the  lines  of  a  survey,  it 
appeared  that  the  suit  had  been  long  de- 
pending and  that  a  deposition  had  been 
taken  early  in  the  cause,  and  the  defend- 
ant made  affidavit  that  he  had  discovered 
that  complainant's  witnesses  were  in- 
famous, etc.,  and  that  the  report  of  the 
survey  was  imperfect,  etc.,  it  was  held 
that  there  was  no  cause  for  opening  the 
case  for  the  taking  of  depositions. 
Brooks  V.  Clay,  2  Bibb  (Ky.)  499. 

Less  than  Prescribed  Time  before  First 
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Action  miut  be  Pending. — It  is,  however,  generally  settled  that  the 
action  or  suit  in  which  it  is  proposed  to  take  the  deposition  must 
be  pending.^ 


Bay  of  Tonn. — Depositions  which  are 
taken  without  the  state,  with  notice  to 
the  plaintiff  but  without  his  presence, 
eleven  days  before  the  commencement 
of  the  term,  are  ex  parte  depositions 
within  a  rule  providing  that  no  deposi- 
tion taken  ex  parte  without  the  state 
shall  be  used  on  the  trial, 'unless  taken 
at  leu&t  fifteen  days  prior  to  the  first 
day  of  the  term  for  which  it  was  taken 
to  be  used.  Plattsburg  First  Nat.  Bank 
V.  Post,  65  Vt.  322. 

Taking  Day  befinre  ^eealon  of  Court. — 
The  court  will  not  exclude  a  deposition 
taken,  the  day  preceding  the  commence- 
ment of  its  session,  in  the  absence  of 
evidence  of  any  sinister  purpose.  Wy- 
man  v.  Wood,  25  Me.  436. 

Waivor  by  Gonrt  of  Time  Rnle. — A  rule 
of  court  providing  that  ex  parte  depo- 
sitions taken  without  the  state  must  be 
taken  within  a  prescribed  time  prior  to 
the  first  day  of  the  term  on  which  they 
are  taken  to  be  used  may  be  waived  by 
the  court.     Plattsburg  First  Nat  Bank 

V.  Post,  65  Vt.  232. 

After  Trial  and  Judgment  on  tbe  Mertta. 

— Under  a  statute  authorizing  the  issu- 
ance of  a  commission  for  the  examina- 
tion of  a  foreign  witness  whenever  an 
issue  of  fact  has  been  joined,  etc.,  a 
commission  is  not  authorized  in  a  case 
pending  on  appeal  after  a  trial  on  the 
merits  and  after  judgment,  since  the  is* 
sue  is  then  determined  and  is  merged  in 
the  judgment.  McCoU  v.  Sun  Mut. 
Ins.  Co.,  50  N.  Y.  333. 

After  Verdict. — Generally  the  deposi- 
tions of  witnesses  taken  after  a  verdict, 
to  which  there  is  no  sufficient  objection, 
and  before  the  decree,  cannot  be  read  on 
the  final  hearing  of  the  cause.  Nease 
V,  Capehart,  15  W.  Va.  399. 

After  Appeal  from  Jnattoe  of  tbe  Peaoo. 
— A  rule  to  take  the  deposition  of  an- 
cient, infirm,  and  going  witnesses  on 
twenty  -  four  hours'  notice  may  be 
granted  after  an  appeal  from  a  decision 
of  a  justice,  but  before  a  transcript  of  his 
judgment  has  been  filed  with  the  re- 
viewing clerk.  Harlan  v.  Stewart,  3 
Rawle  (Pa.)  333. 

Vexmont  Statute. — Under  the  Ver- 
mont statute  depositions  may  be  taken 
by  a  justice  after  the  suit  is  commenced 
by  service  of  the  writ  and  before  its 
entry  in  court,  and  after  the  appeal  of 


a  suit  and  before  its  entry  in  the  ap- 
pellate court,  because  in  each  case 
the  action  in  the  usual  and  leg^al  course 
will  be  in  the  court  to  which  it  is 
brought  or  appealed  at  the  time  men- 
tioned in  the  caption  for  the  trial. 
Bowen  v.  Hall,  33  Vt.  6i3. 

Suit  In  Supreme  Court  on  Ezceptlona. 
-^A  justice  has  no  power  to  take  a 
deposition  to  be  used  in  a  county 
court,  where  at  the  time  the  suit  is  in 
the  Supreme  Court  on  exceptions,  and 
could  not  in  the  regular  course  be 
pending  in  a  county  court  at  the  term 
mentioned  in  the  caption.  Bowen 
V.  Hall,  32  Vt.  612. 

After  Suing  out  Writ  of  Brror. — A  rule 
to  take  depositions  may  be  entered  in 
the  court  below  while  the  cause  is 
pending  in  the  Supreme  Court  on  writ 
of  error.  Huidekoper  v.  Cotton,  3. 
Watts  (Pa.)  56. 

1.  Glenn  v.  Brush,  3  Colo.  26. 

The  provision  of  the  Vermont  stat 
ute  which  authorizes  the  taking  of 
depositions  by  a  justice  of  the  peace 
contemplates  that  a  suit  for  which  a 
deposition  is  taken  shall  be  pending  at 
the  time  of  taking,  and  that  it  will,  in 
the  regular  course,  be  before  the  court 
named  in  the  caption  at  the  time  and 
term  designated  for  the  trial.  Bowen 
V.  Hall,  23  Vt.  612. 

NeeesBlty  of  Servloo  of  Proceaa. — A 
deposition  cannot  be  taken  before  the 
deponent  is  properly  in  court  by  serv- 
ice of  process,  and  a  subsequent  vol- 
untary appearance  will  not  cure  the 
irregularity.  Oxford  Iron  Co.  v, 
Quinchett,  44  Ala.  487. 

Nonappearance. — Where,  by  a  pro- 
vision of  the  constititudon,  depositions 
may  be  taken  in  the  cause  *'when 
pending,"  if  interrogatories  are  filed 
before  appearance,  and  depositions  are 
taken  without  cross  interrogatories 
and  without  notice  of  the  filing  of  the 
original  interrogatories,  they  cannot 
be  read.  Harbeson  v,  Jones,  2  Harr 
(Del.)  393. 

Nonsuit  Afterwards  Taken  OIL — Where 
a  nonsuit  was  ordered,  but  was  to  be 
taken  off  if  the  defendant  should  come 
in  on  the  first  day  of  the  succeeding- 
term  and  be  ready  for  trial,  and  where 
it  was  eventually  taken  off  and  the  ac- 
tion tried,  it  was  held  that  the  action 
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Bafora  Proeatt  Setnmed  or  Iwaa  Joined.' — But  the  decisions  are  not 
harmonious  as  to  the  right  to  take  depositions  in  actions  at  law 
before  the  process  is  returned,^  or  issue  is  joined.* 


was  so  pending,  and  that  a  deposition 
mig^ht  be  taken  after  the  nonsuit  was 
thus  ordered  and  before  it  was  taken 
off.     Brown  v.  Foss,  i6  Me.  257. 

Leave  to  Amend  alter  Demurrer. — 
Where,  after  a  demurrer  to  a  petition 
has  been  sustained,  leave  is  granted  to 
file  an  amended  petition,  the  suit  is 
pending  before  the  amended  petition 
is  filed,  within  the  meaning  of  a  stat- 
ute allowing  any  party  to  a  suit  pend- 
ing to  procure  the  deposition  of  any 
witness,  etc.  See  Ex  p.  Mumford,  57 
Mo.  603. 

1.  Stotesbury  v.  Covenhoven,  i  Dall. 
(Pa.)  164;  Pannillf.  Eliason,  3  Cranch 
(C.  C.)  358- 

Foreign  Attadmient.  —  Depositions 
may  be  taken  in  foreign  attachment 
before  the  return  of  a  scire  facias,  on 
due  notice  to  the  garnishee.  Gilpin 
V.  Semple,  i  Dall.  (U.  S.)  251. 

Divorce  Prooeedinge. — On  issuing  sub- 
poenas in  divorce  cases  a  rule  may  be 
made  to  take  depositions  before  the 
return  of  the  subpoena.  Anonymous, 
I  Yeates  (Pa.)  404. 

8.  In  the  absence  of  any  rule  upon 
the  subject,  depositions  are  not  ren- 
dered irregular  for  being  taken  before 
issue  joined.  Blackburn  v,  Morton,  18 
Ark.  384.  And  see  Sleep  v.  Hey- 
mann,  57  Wis.  495. 

Before  Answer. — Defendant  may  take 
depositions  before  he  answers.  Con- 
ner V.  Mackey,  20  Tex.  747.  To  the 
same  effect,  Glenn  v.  Brush,  3  Colo.  26. 

In  the  English  Chancery ^  deposi- 
tions could  not  be  taken  generally  in  a 
cause  until  after  answer.  They  might 
be  taken  de  bene  esse  before  answer, 
but  could  not  be  read  at  the  trial  unless 
the  cause  for  taking  continued,  but  the 
witness  was  required  to  be  re-examined 
after  answer,  and  this  practice  existed 
in  Indiana  in  1855.  Nave  v.  Nave,  7 
Ind.  123.  See  Doyle  v.  Wiley,  15  111. 
576. 

Upon  a  suggestion  that  the  death 
of  certain  persons  would  be  prejudicial 
t6  proof  of  a  title,  a  commission  issued 
to  examine  such  witness  although  no 
answer  had  been  interposed.  Bagnold 
V.  Greene,  Dick.  2. 

Under  the  Illinois  Statute^  a  party 
filing  a  bill  may  take  depositions  to 
substantiate  its  averments  before  issue 


joined,  and  these  depc^eitions  may  be 
taken  de  bene  esse  without  an  order  for 
that  purpose.  Doyle  v.  Wiley »  15  III. 
576. 

Michigan. — Under  a  chancery  rule 
(Mich.  Rule  47)  by  which  no  party  Is 
at  liberty  to  enter  an  order  for  the 
taking  of  testimony  before  n  commis- 
sioner until  after  the  time  for  claim- 
ing an  examination  \n  open  court  has 
passed,  the  right  to  the  order  cannot 
be  claimed  until  the  cause  is  at  issue 
as  to  all  of  the  defendants  ur  until 
those  who  have  not  answered  are  not 
in  default.  S.  C.  Hall  Lumber  Co. 
V.  Gustin,  54  Mich.  624^ 

In  MiBBOnrl  a  deposition  may  be 
taken  after  suit  broup^ht,  and  it  fa  un< 
necessary  that  the  issut^s  should  b0 
made  up.  Ex  p.  Li^^lngston*  12  Mo. 
App.  80. 

In  New  Tork  under  the  old  practic^^ 
depositions  de  bene  cssv  may  be  taken 
at  any  stage  of  the  cati^e,  before  or 
after  issue  joined.  Packard  v.  Hilli 
7  Cow.  (N.  Y.)  489;  Mumford  z\ 
Church,  I  Johns.  Cas,  (N.  Y.)  147; 
ConckliuT'.  Hart,  i  Johns,  C [is:*  fN.  Y.) 
103;  Odivene  v.  Hills,  i  Wend.  (N.Y.) 
18.  See  Jackson  v.  Bankcraft,  3  Johns , 
(N,  Y.)259. 

Under  a  statute  authorbing  the 
awarding  of  a  commission  for  the  ex- 
amination of  foreign  v^itnes^es  when- 
ever an  issue  of  fact  h&s  been  joined, 
etc.,  a  commission  is  unaulhorized  iin* 
less  the  issue  of  fact  is  depending  when 
the  application  is  made  and  the  right 
to  a  trial  of  the  issue  appears  upon  the 
record.  McColl  v.  Sun  MuL  Ins.  Co., 
50  N.  Y.  332. 

After  issue  joined  upon  the  indict 
ment  the  defendant  may  examine  wit- 
nesses residing  out  of  the  state  under 
commission,  and  the  public  prosecutor 
may  join  in  the  commission  and  name 
witnesses  on  behalf  of  the  people* 
People  XK  Restell,  3  Hill  (N.  Yj 
289. 

Pending  Demurer. — Depositions  may 
be  taken  pending  demurrer.  Packard  x\. 
Hill,  7  Cow.  (N.  Y.)4B(j. 

Tennessee. — Depositions  cannot  be 
read  unless  taken  in  reference  to  the  ift- 
sues  made  up  at  the  time  they  are  taken* 
Morrow  v.  Hatfield, 6  Humph.  (Tenn*) 
108. 
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Prior  to  or  During  Term. — By  the  trend  of  the  authorities  it  seems 
to  be  required  that  depositions  should  be  taken  prior  to  and  not 
within  the  term  at  which  it  is  proposed  to  read  them,^  though 
they  may  be  taken  during  the  term  by  leave  of  the  court,*  or  by 
agreement  of  the  parties,'^  where  reasonable  necessity  exists  for  so 
taking  them  * 

Pending  Trial. — It  has  also  been  held  that  depositions  taken  even 


1.  Indiana. — Raymond  v.  Williams, 
31  Ind.  341 ;  Smith  v.  Turner,  50  Ind. 

367. 

Massachusetts. —  Fuller  v,  Damon, 
135  Mass.  586. 

North  Carolina. — Taylor  v,  Gooch, 
5  Jones  (N.  Car.)  404. 

Tennessee. — McCandlass  v.  Polk,  10 
Humph.  (Tenn.)  617;  Stadler  v.  Hertz, 
13  Lea  (Tenn.)  315. 

Vermont. — Stephens  ^.Thompson,  38 
Vt.  77;  Bemisz;.  Morrill,  38  Vt.  153; 
Kimpton  v.  Glover,  41  Vt.  283. 

Contra,  Union  Pac.  R.  Co.  v,  Reese, 
15  U.  S.  App.  93. 

Xaine. — A  statute  which  authorizes 
the  taking  of  depositions  when  the  de- 
ponent is  about  to  go  out  of  the  state, 
by  sea  or  land,  before  the  session  of  the 
court,  or  "  about  to  go  out  of  the  state 
and  not  to  return  in  time  for  the 
trial,**  will  not  authorize  the  taking  of 
a  deposition  during  the  sitting  of  the 
court  to  be  used  at  that  term,  on  the 
ground  that  the  deponent  wishes  to  go 
out  of  the  state.  Stinson  v.  Walker,  21 
Me.  311. 

Under  the  Indiana  Beylsed  Statutes  of 
1843  (c.  35,  §  45),  which  provided  that  in 
chancerj'  suits  for  divorce,  testimony 
might  be  received  as  in  trials  at  com- 
mon law,  the  defendant  in  a  divorce 
suit  was  allowed  to  continue  a  cause 
for  the  purpose  of  taking  depositions. 
Phillips  V,  Phillips,  5  Ind.  190. 

Adjournment  During  Term. — Where 
the  court  adjourned  from  the  33d  to  the 
39th  of  the  month,  and  notice  was  g^ven 
of  the  intention  of  taking  a  deposition 
on  the  36th  of  the  same  month,  it  was 
held  that  the  deposition  was  not  taken 
during  term  time.  Holmes  v.  Sawtelle, 
53  Me.  179. 

Oonrt  Not  in  Aotnal  Session. — A  depo- 
sition taken  on  notice  to  the  opposite 
party  in  term  time  without  an  order  of 
the  court  may  be  read  in  evidence,  where 
it  appears  that  the  court  was  not  in  ac- 
tual session.     Jones  x\  Spring,  7  Mass. 

351. 

Before  Case  Called  for  Trial — A  depo- 
sition may  be  taken  at  any  time  during 


the  term  of  the  court  to  which  the  com- 
mission is  returnable  before  the  case  in 
which  it  is  to  be  used  is  called  for  trial. 
Dill  V,  Camp,  22  Ala.  349.  To  the 
same  effect,  Jordan  v.  Jordan,  17  Ala. 
466. 

2.  Stadler  v.  Hertz,  13  Lea  (Tenn.) 
315;  Deming  v.  Foster,  43  N.  H.  165; 
Kimpton  xk  Glover,  41  Vt.  3S3;  Ste- 
phens V.  Thompson,  38  Vt.  77;  Bemis 
V.  Morrill,  38  Vt.  153;  Murray  v. 
Phillips,  59  Ind.  56. 

Kansas. — A  deposition  may  be  legally 
taken  during  a  term  of  the  court  in  a 
case  set  for  trial  at  such  term,  although 
the  court  may  be  continuously  in  ses- 
sion during  the  term.  Northrup  v. 
Hottenstein,  38  Kan.  363;  St.  Louis, 
etc.,  R.  Co.  V,  Morse,  38  Kan.  371. 

8.  Stadler  v.  Hertz,  13  Lea  (Tenn.) 
315;  Raymond  f.  Williams,  3i  Ind. 
341;  Smith  V,  Turner,  50  Ind.  367; 
Murray  v.  Phillips,  59  Ind.  56;  Cater 
V,  McDaniel,  3i  N.  H.  331. 

4.  Phelps  z>.  Hunt,  40  Conn.  97; 
Bemis  v.  Morrill,  38  Vt.  153. 

Witness  al>ont  to  LeaTe  State. — If  a 
judge  in  his  discretion  grants  permis- 
sion to  take  a  deposition  in  term  time, 
because  the  witness  is  about  to  go  out 
of  the  state,  with  the  express  reser\'a- 
tion  that  the  admission  of  the  deposi- 
tion should  be  subject  to  the  discretion 
of  the  court,  he  has  power  to  reject 
the  deposition  when  offered  in  e^^- 
dence.    Stinson  v.  Walker,  31  Me.  3ii. 

Failure  of  AdTerse  Party  to  Ot]|)ect. — 
Depositions  taken  during  the  term  for 
which  they  are  intended  to  be  used 
may  be  read  if  it  appears  that  there 
was  no  unreasonable  delay  in  taking 
them,  and  that  the  adverse  party  cross- 
examined  and  made  no  objection  until 
the  hearing.  Fisher  v.  Dickenson,  84 
Va.  318. 

Discretion  of  Court. — It  is  discretion- 
ary with  the  court  whether  to  admit  a 
deposition  taken  in  disregard  of  a  rule 
or  custom  of  the  court  providing,  in 
effect,  that  parties  need  not  attend  in 
term  time  to  take  depositions.  Bemis 
V.  Morrill,  38  Vt.  153. 
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pending  the  trial,  in  the  furtherance  of  justice,  will  not  be  excluded 
because  so  taken.* 

la  Ghuie«7  the  rule  appears  to  be  that  further  testimony  cannot 
be  taken  after  publication  or  after  tRe  time  fixed  for  closing 
proofs.* 

VnL  BEPosiTioirs  upoir  CoioassioH  Aim  Ihtibbooatobiss — 1. 
The  Commission — a.  The  Right  to  Issue. — As  hereinbefore 
stated,  under  the  common-law  practice  in  England  a  party  could 
not  procure  a  commission  in  an  action  at  law,  unless  by  consent, 
and  the  courts  were  forced  to  resort  to  the  extraordinary  method 
of  coercing  such  consent  by  delaying  the  trial  of  the  cause,*  but 
now  the  practice  of  issuing  commissions  has  become  a  matter  of 
statutory  sanction,  varying^  in  restrictions  and  provisions  in  the 
several  states. 

b.  Application  for — ^who  may  Hake. — The  application  for  a 
commission  may  be  made  by  the  attorney  of  the  party  and  need 
not  be  made  by  the  party  himself.* 

Men  Delay  in  applying  will  not  of  itself  be  sufficient  reason  for 


1.  In  a  proper  case  the  court,  in  the 
exercise  of  its  discretion,  may  direct  in 
advance  that  a  deposition  may  be  taken 
pending  the  trial  of  a  cause  in  which  it 
is  to  be  used  upon  such  brief  notice  as 
the  emergency  may  require.     Deming 
V,  Foster,  42  N.  H.  165. 
a.  Call  V.  Perkins,  68  Me.  158. 
After  depositions  have  been  returned 
and  published  and  read  by  the  opposite 
party,  or  his  counsel,   it  is  not  com- 
petent for  such  party  to  file  interroga- 
tories   and    take    further     testimony. 
Woodlin  V.  Hynson,  i  Harr.  (Del.)  224. 
The  Affldavlt.  —  Where    depositions 
have  been  returned  and  published,  an 
affidavit  that  new  testimony  has  been 
discovered  and  a  motion  to  examine  new 
witnesses  must  show  that  neither  the  pe- 
titioner nor  his  solicitor  have  heard  or 
read  the  depositions  in  the  cause  or  had 
copies,  notes,  or  abstracts  taken  there- 
from.   Carlisle  v.  Rust,  i  Del.  Ch.  72. 
Additional  Time  to  AdTene  Party. — 
There  is  no  error  in  denying  a  motion 
to  suppress  depositions  taken  after  the 
time  fixed  by  agreement  of  the  parties 
within  which  the  taking  of  testimony 
should  be  closed,  if  the  court  gave  the 
opposite  party  ample  time  to  take  addi- 
tional evidence  after  the  motion  was  dis- 
posed of  and  before  the  trial.  Gardner 
^.  Trenary,  65  Iowa  646. 

tticrttlon  of  Court. — Where  one  party 
requests  the  other  to  postpone  taking 
proof,  it  is  within  the  discretion  of  the 
^^^urt  to  admit  depositions  taken  after 


the  time  fixed  for  closing  proofs.  Mix 
V,  Baldwin,  156  111.  313. 

Return  before  Final  Decree. — The  Code 
Va.  1873,  c-  ^72»  ^  3^»  which  provides 
that  in  a  suit  in  equity  a  deposition  may 
be  read  if  returned  before  the  hearing 
of  the  cause,  or  though  after  an  inter- 
locutory decree,  if  it  be  made  as  to  a  mat- 
ter not  thereby  adjudged  and  be  re- 
turned before  a  final  decree,  vests  the 
court  with  a  sound  judicial  discretion 
in  the  admission  of  depositions  so  taken 
in  view  of  all  the  attendant  circum- 
stances. Fisher  v.  Dickenson,  84  Va. 
318.  See  also  Summers  v.  Dame,  31 
Gratt.  ( Va.)  791 ;  Richardson  v,  Duble, 
33  Gratt.  (Va.)  730;  Radford  v, 
Fowlkes,  85  Va.  820. 

As  to  matters  not  theretofore  adjudi- 
cated, a  deposition  taken  and  returned 
before  the  final  hearing  of  the  cause 
may  be  read,  although  the  right  is  not 
an  absolute  one.  Buster  v.  Holland,  27 
W.  Va.  511. 

8.  See  supray  III.  Origin  and  De- 
velopment of  the  Use  of  Depositions. 

See  Farnsworthi'.  Pierce,  7  Vt.  83,  in 
which  the  court  reviews  this  condi- 
tion of  the  law  and  aptly  supposes  a 
case  where  such  a  method  of  coercion 
would  have  but  little  efficacy,  as,  if  the 
plaintiff  should  apply  for  a  commis- 
sion to  take  a  deposition,  in  which 
event  a  continuance  would  work  small 
advantage  where  the  defendant  de- 
sired to  evade  a  trial. 

4.  Brooks  V.  Brooks,  16  S.  Car.  621. 
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refusing  the  issuance  of  the  commission.* 

Affidavit. — In  some  states  it  is  necessary  that  certain  facts  should 
be  shown  by  affidavit  to  entitle  a  party  to  a  commission,  as  that 
the  testimony  is  material  *  or  that  the  witness  is  a  nonresident,* 
and  in  such  cases  it  has  been  hel^  that  the  affidavit  may  be  made 
by  the  attorney  of  the  party  *  and  need  not  be  in  writing,*  nor  is 
it  indispensable  to  a  sufficient  affidavit  that  the  name  of  the  wit- 
ness be  set  out  therein.® 

The  failure  to  Make  AflldaTit  cannot  be  excused  by  showing  notice 


1.  Delay  in  the  application  for  a 
commission  is  not  a  reason  for  deny- 
ing its  issuance  if  the  adverse  party  is 
not  prejudiced,  and  the  commission 
may  be  executed  before  the  next  term. 
Hart  V.  Ogdensburg,  etc.,  R.  Co.,  67 
Hun  (N.  Y.)  556. 

2.  An  affidavit  alleging  that  **  a  ma- 
terial part  of  the  defense  to  said  action 
depends  exclusively  on  the  evidence 
of  said  witness,  *'  showing  one  of  the 
grounds  for  taking  depositions  within 
Code  Ala.  1886,  ^  2801,  is  sufficient  to 
authorize  the  taking  of  the  deposition. 
Potts  V.  Coleman,  86  Ala.  94.. 

«<  Important "  Witnetfl.— Where  a  stat- 
ute requires  a  preliminary  affidavit  to 
procure  the  deposition  of  a  material 
witness,  the  use  of  the  word  "  impor- 
tant" instead  of  "material"  will  not  in- 
validate the  deposition.  Birmingham 
Union  R.  Co.  v.  Alexander,  93  Ala. 
133;  Mann  v.  Hunt,  i  Martin  (La.) 
33 ;  Lee  v.  Lee,  i  La.  Ann.  318;  Stierle 
T/.  Kaiser,  45  La.  Ann.  c8o. 

In  mchlgan  it  is  heldf  that  the  affi- 
davit served  upon  the  adverse  party 
need  not  set  forth  the  facts  required  by 
statute  making  it  necessary'  to  take  the 
deposition,  but  it  is  sufficient  if  they 
are  given  in  the  notice  of  the  taking. 
Patterson  v.  Wabash,  etc.,  R.  Co.,  54 
Mich.  91. 

8.  Sufficient  Affidavit. — Under  a  stat- 
ute providing  that  if  any  material 
witness  in  any  action,  etc.,  does  not 
reside  in  the  state,  on  affidavit  or 
proof  thereof  being  made  to  the  sat- 
isfaction of  the  court  a  commission 
may  be  granted  to  take  his  testimony, 
a  commission  is  sufficient  if  it  is  shown 
by  affidavit  that  the  witness  is  without 
the  jurisdiction  of  the  court  and  that 
he  is  a  material  witness,  and  it  is  un- 
necessary to  add  that  the  party  cannot 
safely  proceed  to  trial.  Brackett  v. 
Dudley,  i  Cow.  (N.  Y.)  209. 

Aided  by  Presumption. — An  affidavit 
of  the  nonresidence  of  a  witness  setting 


out  that  he  resides  in  the  city  of  New 
York  sufficiently  shows  his  nonresi- 
dence, since  that  city  will  be  pre- 
sumed to  be  in  the  state  of  New  York. 
Boardman  z\  Ewing,  3  Stew.  &  P. 
(Ala.)  293. 

Insufficient  Affidavit. — Under  a  stat- 
ute providing  that,  upon  an  affidavit 
being  made,  a  commission  shall  be 
issued  to  take  the  testimony  of  such 
witnesses,  etc.,  an  affidavit  that  some 
of  the  plaintiff's  witnesses  resided  out 
of  the  state  is  insufficient  because  fail- 
ing to  show  that  the  particular  wit- 
nesses whose  depositions  are  proposed 
to  be  taken  do  in  fact  reside  without 
the  state,  and,  therefore,  it  is  insuffi- 
cient to  authorize  the  issuance  of  the 
commission.  Lesne  v.  Pomphrey,  4 
Ala.  77. 

4.  Hart  v.  Ogdensburg,  etc.,  R. 
Co.,  67  Hun  (N.  Y.)  556;  Reese  v. 
Beck,  24  Ala.  651, 

5.  While,  under  a  statute  authoriz- 
ing the  issuance  of  a  commission  **  on 
oath  being  made,"  etc.,  the  court  is 
disposed  to  sustain  the  practice  of  fil- 
ing written  affidavits,  yet  it  will  not 
require  particular  strictness  in  the 
manner  of  drawing  them.  Boardman 
V.  Ewing,  3  Stew.  &  P.  (Ala.)  293; 
Thomas  v.  Davis,  7  B.  Mon.  (Ky.) 
227. 

6.  Sufficient  Certainty. — A  deposition 
will  not  be  suppressed  because  the 
Christian  name  of  the  witness  is  not 
stated  in  the  affidavit  upon  which  the 
commission  was  issued,  when  the 
commission  and  the  notice  so  de- 
scribed and  identified  the  witness  as  to 
preclude  the  idea  that  the  opposite 
party  could  have  been  misled  or  in- 
jured by  the  omission.  Parsons  v. 
Boyd,  20  Ala.  112. 

Name  of  Witness  Not  Necessary. — 
An  affidavit  stating  the  fact  expected 
to  be  proved  by  a  certain  party's  clerks 
without  naming  them  is  sufficient. 
Murray  v.  Winter,  2  Martin  (La.)  100. 
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of  the  issuance  of  the  commission,*  though  after  the  lapse  of  a 
great  length  of  time  a  proper  affidavit  will  be  presumed.* 

c.  Issuance  of — ^At  Wh»t  Time. — A  commission  to  take  deposi- 
tions issues  out  of  the  court  in  which  the  cause  is  pending,  and 
while  the  time  when  it  may  issue  is  usually  fixed  by  statute,  it 
is  also  held  that  it  may  be  taken  out  before  the  cause  is  at 
issue.* 

By  Whom  Inned. — A  commission  is  issued  by  order  of  the  court.* 


1.  Worsham  v.  Goar,  4  Port.  (Ala.) 
441. 

S.  After  Eighteen  Tears. — The  court 
presumed  that  a  proper  affidavit  for 
the  issuance  of  the  commission  was 
made  and  lost  when  the  question  arose 
eighteen  years  thereafter.  Perkins  v. 
Hawkins,  9  Gratt.  (Va.)  641. 

In  Tennessee  it  was  held  that  the 
official  statement  of  the  clerk  that  the 
required  affidavit  had  been  made  be- 
fore him,  upon  which  he  issued  the 
commission,  was  sufficient  proof  of  its 
existence.  Foster  v,  Montgomery,  6 
Humph.  (Tenn.)  231. 

8.  See  supra,  VII,  When  the  Depo- 
sition may  be  Taken. 

4.  In  Maryland,  the  practice  in 
1843  was  for  a  partr  seeking  a  com- 
mission to  move  for  its  issuance, 
naming  the  place  to  which  he  wished 
it  to  be  addressed,  and  the  court  would 
then  grant  an  order  to  name  and  strike 
commissioners.  Calvert  v.  Coxe,  i 
Gill  (Md.)  95.     See  Act  of  1884,  c.  82. 

In  South  Carolina  the  fact  that  the 
commission  was  not  issued  by  the 
referee  to  whom  the  whole  case  was 
referred  was  held  not  to  invalidate  it. 
Brooks  V.  Brooks,  16  S.  Car.  621. 

A  commission  never  issues  out  of  a 
court  of  chancery  but  by  the  order  of 
the  court  on  affidavit,  and  this  practice 
should  be  observed,  although  differing 
from  that  of  the  law  courts  and  al- 
though the  object  be  to  aid  an  action 
in  the  latter.  Kuhtman  v.  Brown,  4 
Rich.  (S.  Car.)  479. 

&i  North  Carolina  it  was  held  that  a 
plaintiff  cannot  in  any  case  read  the 
^position  of  a  defendant,  unless  it  has 
**«en  taken  under  a  special  order  of  the 
court  obtained  for  that  purpose.  Lewis 
^- Owen,  1  Ired.  Eq.  (N.  Car.)  290. 

Vohlgan. — Under  a  statute  empower- 
ing any  court  of  record  to  appoint  spe- 
cial commissioners  before  whom  deposi- 
tions may  be  taken,  it  was  said  to  be 
^luestionable  whether  a  common  order 
^njered  by  consent  of  the  parties,  but 
wuhout  the  intervention  or  knowledge 


of  the  court,  can  be  regarded  as  such 
an  appointment.  Crone  v,  Angell,  14 
Mich.  340. 

m  Massachusetts  it  was  early  held  that 
a  judge  of  probate  could  not  issue  a  dedi- 
mus  fotestatem  to  take  the  depositions 
of  the  subscribing  witnesses  to  a  will, 
until  the  original  will  is  filed  with  him. 
Amory  v,  Fe Howes,  5  Mass.  219. 

In  New  Yorlt.— By  the  Code  Civ. 
Pro.  New  York,  %  889,  the  commis- 
sion cannot  issue  without  an  order  of 
court,  Mason,  etc.,  Organ  Co.  t'.  Pugs- 
lev,  19  Hun  (N.  Y.)  282 ;  and  the  names 
of  the  commissioner  and  witnesses  must 
appear  in  the  order  for  the  commission, 
Wallace  v,  Blake,  16  Civ.  Pro.  Rep.  (N. 
Y.  Super.  Ct.)  384. 

Under  the  code  a  commission  may 
issue  by  order  of  a  surrogate  for  the 
taking  of  testimony  of  a  witness  with- 
out the  state.  Matter  of  Plumb,  22  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  209. 

yustice  of  Peace. — Section  2980  of 
the  code  authorizes  a  justice  of  the 
peace  to  issue  a  commission  to  take 
testimony,  and  he  is  not  limited  in  the 
exercise  of  the  power  to  the  issuance 
of  commissions  to  other  counties  with- 
in the  state.  Collins  v.  Shaffer,  78 
Hun(N.  Y.)5i2. 

Under  the  Law  of  Louisiana  an  affidavit 
that  the  district  judge  is  absent  from 
the  parish  is  sufficient  to  authorize 
the  parish  judge  to  grant  an  order  to 
take  testimony.  Cain  v.  Loeb,  26  La. 
Ann.  616. 

Sufficiency  of  Order. — Where  a  com- 
mission to  take  testimony,  directed  to 
a  particular  person,  is  signed  by  the 
judge  himself,  no  objection  can  be 
made  to  it  on  the  ground  that  no  order 
of  court  had  authorized  it  to  be  so  di- 
rected. The  signature  of  the  judge  is  a 
sufficient  order.  Bradford  v.  Cooper, 
I  La.  Ann.  325. 

IrregularitieB  Waived. — Irregularities 
in  the  issuance  of  a  commission  may 
be  expressly  waived  only  by  a  writing 
signed  by  the  party  to  be  precluded  by 
it;  this  was  decided  under  a  rule  of 
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Ai  A  Matter  of  Eight. — And  when  the  statute  gives  to  either  party 
to  a  cause  the  right  to  take  depositions  under  particular  circum- 
stances, a  commission  for  that  purpose  should  not  be  withheld, 
but  will  generally  be  granted  as  a  matter  of  right.* 

iMoanoehy  dork. — In  some  jurisdictions  the  commission  is  issued 
by  the  clerk,  without  an  order  of  court.* 


court  made  to  relieve  the  court  of  the 
disagreeable  duty  of  looking  into  con- 
flicting affidavits  of  attorneys.  Mason, 
etc.,  Organ  Co.  v.  Pugsley,  19  Hun 
(N.  Y.)282. 

Waiver  of  ComxnlsBlon. — A  stipulation 
waiving  all  objections  to  the  form  of 
taking  a  deposition  is  sufficiently  com- 
prehensive to  include  the  waiver  of  a 
commission.  Homberger  v.  Alexan- 
der, II  Utah  363. 

drcnmstanooB  Dispensing  with  Com- 
mission.— Depositions  may  be  taken 
without  the  actual  issuing  of  a  com- 
mission, where  it  appears  that  the 
commission  has  been  ordered  by  the 
court  and  a  commissioner  appointed, 
under  circumstances  requiring  dis- 
patch. Porter  v.  Beltzhoover,  2  Harr. 
(Del.)  484. 

Scope  of  Cleric's  Authority  under  Bnle 
to  Issue. — Where  a  rule  for  the  taking 
of  a  deposition  contains  a  mere  nom- 
ination of  commissioners,  without  any 
explicit  declaration  of  a  wish  or  de- 
sign that  they  should  be  authorized  to 
execute  the  commission  jointly,  the 
clerk  is  not  restrained  by  tiie  terms  of 
the  rule  from  making  the  commission 
so  as  to  give  authority  to  either  of  the 
commissioners  to  take  the  testimony. 
Berghaus  v.  Alter,  9  Watts  (Pa.)  386. 

Commission  Bent  to  Witness. — Where 
no  prejudice  is  alleged  or  shown,  the 
fact  that  the  commission  to  take  the 
deposition  of  the  witness  was  sent  to 
the  witness  who  delivered  it  to  the 
proper  officer,  who  took  the  deposi- 
tion and  made  proper  return  thereof, 
presents  no  ground  for  excluding  the 
deposition.  Phelps  v.  Walkey,  84  Iowa 
120. 

1.  Matter  of  Bight.— Under  a  statute 
authorizing  the  defendant  to  take  the 
deposition  of  a  material  witness  in  cer- 
tain cases,  the  Supreme  Court  will 
award  a  writ  of  mandamus  compel- 
ling an  inferior  tribunal  to  make  the 
order  necessary  for  enabling  the  de- 
fendant to  take  a  deposition  in  such 
an  action.  Giboney  v.  Rogers,  32 
Ark.  462. 

A  statutory  provision  that  where  a 
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deposition  is  to  be  taken  out  of  the 
state  the  clerk  shall,  at  the  request  of 
the  party  who  designs  taking  it  out, 
issue  a  commission  to  the  officer  des- 
ignated, etc.,  is  imperative.  Madison, 
etc.,  R.  Co.  V.  Whitesel,  11  Ind.  55. 

Unless  there  is  reason  to  believe 
that  an  application  for  a  commission 
is  not  made  in  good  faith,  if  the  mov- 
ing affidavits  to  examine  witnesses  not 
within  the  state  comply  with  the  pro- 
visions of  the  statute  relative  thereto, 
the  commission  should  issue  as  a  mat- 
ter of  course.  Morse  v.  Grimke,  18 
Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  37. 

Consent  of  Adverse  Party  Unneeessary. 
— The  court,  upon  the  application  of  a 
party,  may  issue  a  dedimus  without  the 
consent  of  the  opposite  party  to  take 
testimony  in  a  foreign  jurisdiction.  It 
is  no  objection  that  a  prosecution  for 
perjury  would  be  difficult,  if  not  im- 
possible, and  testimony  taken  Uiere- 
under  is  admissible  in  evidence  Fams- 
worth  V,  Pierce,  7  Vt.  83. 

2.  Glenn  v.  Brush,  3  Colo.  26. 

Judgo  Acting  as  His  Own  Clerk. — Under 
a  statutory  provision  that  the  deposition 
must  be  taken  on  a  commission  issued 
by  the  clerk  under  the  seal  of  the  court, 
a  commission  without  a  seal  issued  by  a 
judge  acting  as  his  own  clerk  is  a  nul- 
lity. Blakeslee  v.  Dye,  i  Colo.  App.  1 18. 

Issuance  in  Vacation. — In  Delaware 
it  was  held  that  a  commission  de  bene 
esse  to  take  a  deposition  of  &  witness 
may  issue  in  vacation  without  applica- 
tion to  the  court  or  its  special  order  or 
direction.  Hays  v.  Johnson,  3  Houst. 
(Del.)  219. 

Where  a  clerk  can  only  issue  a  com- 
mission in  vacation  an  order  granted  by 
him  in  term  time  is  invalid.  McCand- 
lass  V,  Polk,  10  Humph.  (Tenn.)  617. 

Where  a  clerk  is  authorized  to  grant 
an  order  for  a  commission  in  \^cation, 
there  should  at  least  appear  on  the 
affidavit  or  commission  some  written 
memorandum,  signed  by  him,  officially 
showing  the  ground  of  the  commission 
and  the  notice  required  to  be  given 
to  the  adverse  party.  McCandlass  v. 
Polk,  10  Humph.  (Tenn.)  617. 
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lotiM  Mid  InttrrogfttoriM. — The  issuance  of  a  commission  to  take 
depositions  is  generally  made  dependent  by  statute  upon  the  filing 
and  service  of  interrogatories  *  to  be  accompanied  by  the  proper 
notice  of  the  proposed  action.* 


Coomilssion  AboUshed. — The  Tennes- 
see Act  of  1852,  c.  161,  authorizing 
either  party  to  take  depositions  upon 
giving  legal   notice    to  the  opposing 

a  in  all  cases  in  which  they  might 
w  be  taken,  without  an  order, 
etc.,  abolished  the  necessity  of  a  com- 
mission for  that  purpose.  Hoover  v. 
Rawlings,  i  Sneed  (Tenn.)  387. 

1.  See  infra^y  111.  2.  Interrogatories, 

Where,  under  a  statute  providing 
that  a  commission  may  issue  upon  fil- 
ing of  copy  of  the  interrogatories  in 
the  office  of  the  clerk  and  giving  to 
the  adverse  party  notice  thereof  ten 
days  before  the  issuance  of  the  com- 
mission, interrogatories  were  filed  and 
the  adverse  party  waived  in  writing 
the  privilege  of  filing  cross-interroga- 
tories, it  is  held  to  be  a  waiver  of  the 
notice.  Cook  v.  Martin,  5  Smed.  & 
M.  (Miss.)  379. 

1  Coxe  V.  Ewing,  4  Yeates  (Pa.) 
429;  Gooday  v.  Corlies,  i  Strobh.  (S. 
Car.)  199;  Glenn  v.  Brush,  3  Colo.  26; 
Corgan  v.  Anderson,  30  111.  95. 

MlMonrl  Rev.  Stat.  1889  do  not  re- 
quire that  the  opposite  party  shall  be 
given  notice  that  an  application  will 
be  made  for  a  commission  to  take 
depositions  without  the  state,  but  the 
commission  is  issued  by  the  court  or 
clerk  upon  a  proper  application  there- 
for under  section  4435.  Gle  nn  x; .  H  unt , 
120  Mo.  330. 

HiiM  Of  WltneM  WltbhOld.— Where 
application  is  made  by  the  adverse 
party  for  the  names  of  witnesses  pro- 
posed to  be  examined  on  commission, 
and  they  are  not  furnished,  the  court 
may  grant  a  rule  requiring  the  names 
of  the  witnesses  to  be  filed  and  may  en- 
'jrge  the  time  for  filing  cross-interrog- 
atories. Leggett  V,  Austin,  2  Pa.  L. 
J-  247- 

NiiDinf  Gommlisioner.  —  Under  a 
natute  requiring  two  commissioners, 
unless  the  parties  consent  that  the 
commission  may  issue  to  one  (Code 
Md.),  and  a  rule  of  court  that  the 
party  applying  for  the  commission 
shall  serve  on  the  adverse  party  a 
copy  of  his  interrogatories  and  the 
name  or  names  of  the  commissioner 
01  commissioners,  and  the  opposite 
P*rty  shall,  within  a  prescribed  time 


thereafter,  file  cross-interrogatories, 
together  with  the  name  or  names  of 
the  commissioner  or  commissioners 
on  his  own  part,  if  one  party  receive  no- 
tice of  the  name  of  the  other*s  commis- 
sioner, his  negligence  to  name  another 
commissioner  will  be  considered  a 
waiver  of  his  right  to  have  two  com- 
missioners. Billingslea  v.  Smith,  77 
Md.  504. 

Where  a  statute  does  not  authorize  a 
party  to  appoint  a  commissioner,  it  is 
unnecessary  that  the  commissioner's 
name  should  be  stated  in  the  notice  to 
sue  out  the  dedimus.  Cole  v,  Choteau, 
18  111.  439. 

A  rule  for  the  issuance  of  a  commis- 
sion should  designate  the  commission- 
ers sufficiently  to  inform  the  parties 
served  where  they  might  be  found. 
Patterson  v,  Greenland,  37  Pa.  St.  510. 

How  Served. — Service  of  interroga- 
tories by  a  copy  left  at  the  office  of  the 
attorney  of  the  opposite  party  is  suffi- 
cient notice  of  the  taking  outof  a  com- 
mission. Randel  v.  Chesapeake,  etc., 
Canal  Co.,  i  Harr.  (Del.)  233;  Eaton 
V,  Peck,  26  Mich.  57.  See  also  Arnold 
V,  Nye,  23  Mich.  286. 

Service  of  a  rule  and  interrogatories 
on  the  executor  of  a  deceased  executor 
18  not  binding  upon  the  estate.  Mont- 
gomery's Estate,  3  Brews.  (Pa.)  306. 

How  Time  Estimated. — Under  a  stat- 
ute requiring  a  certain  number  of  days* 
notice  of  the  day  on  which  a  commis- 
sion will  issue  to  be  given,  the  first  day 
should  be  excluded,  and  the  last  day,  or 
the  day  on  which  the  commission  is  to 
be  executed,  should  be  included.  Bon- 
ney  v.  Cocke,  61  Iowa  303. 

Abridgment  of  Time  of  Statutory  No- 
tice.— Without  some  statutory  author- 
ity, the  court  is  powerless  to  abridge  the 
time  of  the  notice  which  must  be  given 
to  the  opposite  party.  Gibbs  v,  Gibbs 
(Colo.  App.  1895),  40  P*c-  ^^V-  781. 

Wlien  Second  Notice  Unnecessary. — 
After  the  filing  of  interrogatories,  a 
party  seeking  a  deposition  gave  notice 
that  at  a  particular  time  he  would  sue 
out  a  commission  to  take  testimony. 
Thereafter  it  was  sued  out,  but  no  dep- 
osition was  taken  thereunder.  It  was 
held  that  a  deposition  taken  under  a 
commission    subsequently   issued    was 
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IsfuuMt  upoB  OoidittoB  as  to  CroM  examination. — The  question  as  to 
whether  a  commission  may  issue  upon  condition  that  the  opposite 
party  be  permitted  to  cross-examine  orally,  is  one  which  depends 
upon  the  statutes  in  each  state  regulating  the  manner  of  taking 
such  depositions.* 

d.  Form  and  Sufficiency— (i)  Generally.— T\i^  authority  of 
the  commissioner  being  derived  from  the  commission,  it  should 
be  sufficient  to  meet  the  purpose  of  conveying  such  power.* 


admissible,  although  a  new  notice  was 
not  given  nor  were  any  further  inter- 
rogatories filed.  Copeland  v.  Mears,  2 
Smed.&M.(Miss.)  519. 

Copies  of  the  affidavit  and  rule  for 
commission  and  interrogatories  were 
served  upon  counsel  for  the  adverse 
party,  but,  by  mistake,  the  commission 
was  issued  out  of  a  court  other  than 
that  in  which  the  action  was  pending. 
After  the  return  of  the  commission 
another  was  issued,  from  the  proper 
court,  on  the  papers  already  filed  and 
without  any  new  service  of  copies 
thereof.  It  was  held  that  the  deposi- 
tion taken  under  the  second  commis- 
sion was  properly  admissible.  Horton 
V.  Arnold,  18  Wis.  ai2. 

Iisnanee  alter  Time  Fixed  In  Votioe. 
— ^The  fact  that  the  commission  was  not 
issued  until  seven  days  after  the  day 
fixed  in  the  notice  for  its  issuance  is  an 
**  unimportant  deviation."  Bonney  v. 
Cocke,  61  Iowa  303. 

1.  In  New  Tork  it  was  said  that  an 
open  commission  should  not  issue 
except  under  extraordinary  circum- 
stances justifying  the  practice.  Dar- 
ling V.  Klock,  74  Hun  (N.  Y.)  248, 
reviewing-  the  cases  on  the  subject. 

But  it  was  also  held  that  the  court 
might,  in  its  discretion,  grant  a  com- 
mission upon  condition  that  the  oppo- 
site party  be  allowed  to  orally  cross- 
examine.  Anderson  v.  West,  9  Abb. 
Pr.  N.  S.  (N.  Y.  Super.  Ct.)  211; 
Clayton  v.  Yarrington,  16  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  273,  note. 

Under  Illinois  BeT.  Stat.,  c.  51,  ^  28, 
which  provides  that  when  a  party  de- 
sires to  take  the  evidence  of  a  nonresi- 
dent witness,  or  that  when  notice  shall 
be  given  that  a  commission  will  be  ap- 
plied for  to  take  the  testimony  of  a 
nonresident,  the  adverse  party,  upon 
giving  the  other  three  days'  notice  in 
writing  of  his  election  to  do  so,  may 
have  a  commission  to  take  evidence 
upon  oral  interrogatories,  upon  the 
taking  of  which  either  party  may  ap- 
pear   in  person  and   interrogate   tlie 


witness,  and  that  the  party  desiring 
such  testimony  shall  give  to  the  other 
party  ten  days'  notice  and  one  day  in 
addition  thereto  for  every  100  miles  of 
travel,  etc.,  the  issuing  of  two  coin- 
missions,  one  to  take  the  testimony 
upon  written  and  the  other  upon  oral 
interrogatories,  is  not  contemplated. 
Lewis  V.  Fish,  40  111.  App.  372. 

Deposition  of  a  Party — Wisconsin. — 
Where  a  deposition  of  a  party  is  taken 
as  a  witness  on  his  own  behalf  without 
the  state,  upon  commission  and  inter- 
rogatories, the  adverse  party  will  not 
be  allowed  to  cross-examine  orally. 
Neeves  v.  Gregory,  86  Wis.  319. 

2.  The  commission  must  be  perfect 
when  it  leaves  the  hands  of  the  clerk 
and  cannot  thereafter  be  altered  ex- 
cept by  consent.  Worsham  r.  Goar, 
4  Port.  (Ala.)  441. 

Signature  of  Clerk. — Where  a  com- 
mission is  correct  in  other  respects, 
the  inadvertent  omission  by  the  clerk 
who  issued  it  to  attach  his  signature 
will  not  vitiate  it.  Steptoe  z'.  Read, 
19  Gratt.  (Va.)  i. 

Where  a  commission  is  issued  under 
the  authority  of  the  court  and  con- 
tains the  signature  of  the  judge,  the 
signature  of  the  clerk  is  not  necessary. 
Goodyear  v.  Vosburgh,  41  How.  Pr. 
(N.  Y.  Supreme  Ct.)  421. 

iBBued  by  Deputy  Clerk. — ^The  fact 
that  a  commission  was  issued  by  the 
deputy  clerk  and  not  by  the  clerk  will 
not  invalidate  it.  Brooks  v.  Brooks, 
16  S.  Car.  621. 

Surplusage. — The  insertion  by  the 
clerk  in  the  commission  of  the  direc- 
tion that  it  should  be  returned  at  a  time 
when  there  would  be  no  court  holden, 
is  surplusage  and  will  not  affect  the 
validity  of  the  deposition.  Scott  v. 
Baber,  13  Ala.  182. 

AnnezUig  Statutory  Frovlslon.  —  In 
New  Tork,  section  16  of  2  Rev.  Stat. 
394  (now  Code  Civ.  Pro.,  §  901)  was  re- 
quired to  be  annexed  to  every  commis- 
sion, but  this  provision  was  held  to  be 
directory.     Hall   t-.    Barton,   25  Barb. 
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(2)  Seal, — The  commission  should  be  issued  under  the  seal  of 
the  court.* 

(3)  Name  of  Appointee, — The  person  upon  whom  the  authority 
to  take  a  deposition  is  conferred  by  commission  should  be  named 
therein.'* 


fN.  Y.)274;  Williams  v.   Eldridgc,  i 
HUl  (x\.  Y.)  249. 

Copies  of  biterrogatoriee  Annexed. — 
The  fact  that  copies  of  interrogatories 
are  annexed  to  the  commission  will  not 
invalidate  a  deposition  taken  thereun- 
der, where  the  originals  remain  on  file 
in  the  office  of  the  clerk,  and  there  is 
no  pretense  that  the  copy  was  imper- 
fect or  differed  in  any  respect  from  the 
originals.    Stone  v,  Stillwell,  23  Ark. 

AAA 

1.  Freeman  f.  Lewis,  5  Ired.  (N. 
Car.)  91 ;  Sehorn  v.  Williams,  6  Jones 
(N.  Car.)  575.- 

Where  a  commission  is  issued  with- 
out a  seal  no  authority  is  conferred 
upon  the  commissioner,  and  deposi- 
tions taken  thereunder  are  inadmissi- 
ble. Tracy  t;.  Suydam,  30 Barb.  (N.  Y.) 
110;  Mason,  etc.,  Organ  Co.  v.  Pugs- 
ley,  19  Hun  (N.  Y.)  282;  Ford  v, 
Williams,  24  N.  Y.  359;  Whitney  v, 
Wyncoop,  4  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  370;  Plummer  v.  Roads,  4  Iowa 
587;  Blakeslee  v.  Dye,  1  Colo.  App. 
118. 

Amenrtment  by  Affixing  Seal. — A  com- 
mission may  be  amended  by  affixing 
the  seal  of  tne  court  out  of  which  it  is- 
sued and  returning  the  deposition  and 
amended  commission  to  the  officer  who 
took  it,  with  leave  to  require  the  wit- 
ness to  reappear,  and  upon  his  reap- 
pearance to  read  over  the  deposition 
to  him  and  require  him  to  subscribe 
and  swear  to  the  same  and  certify  the 
cause  back  to  court.  Byington  v, 
Moore,  62  Iowa  470. 

2.  Guice  V,  Parker,  46  Ala.  616; 
Worsham  v,  Goar,  4  Port.  (Ala.)  441 ; 
Maryland  Ins.  Co.  v.  Bossiere,  9  Gill 
&J.  (Md.)  I2J ;  Ragan  xk  Cargill,  24 
Miss.  540;  Rupert  x;.  Grant,  6  Smed. 
&  M.(Mjss.  \  4-^8 ;  Hemenway  v.  Knud- 
wn,  73  Hun  (N.  Y.)  227;  Sydnor  v. 
Palmer,29  Wis.  226;Mobleyv.  Hamit, 
I  A.  K.  Marsh.  (Ky.)  590;  McCand- 
lass  V.Polk,  10  Humph.  (Tenn.)  617; 
Oliver  v.  State  Bank,  11  Humph. 
(Tenn.)  74. 

Sfltet  of  Cliaiiglii^  after  lesnance.— A 
commission  is  vitiated  by  the  insertion 
after  its  issuance  of  the  names  of  two 
different    persons    as    commissioners. 


Hemphill  v,  McBride,  12  Smed.  &  M. 
(Miss.)  620. 

How  Omission  Aided. — Where,  by  an 
agreement  entered  into  by  the  counsel 
on  both  sides,  which  appears  in  the 
margin  of  a  commission,  a  party  has 
been  named  to  take  testimony,  al- 
though he  has  not  been  named  in  the 
commission,  his  authority  to  execute 
the  commission  cajinot  be  questioned. 
Morrison  v.  White,  16  La.  Ann.  100. 

By  Gonsent. — By  consent  of  the  par- 
ties, a  foreign  commission  may  be  is- 
sued without  naming  the  commissioner, 
and  the  name  may  be  filled  in  by  the 
party  taking  the  testimony.  Carlyle 
V,  Plumer,  11  Wis.  99;  Hall  x\  Lay,  2 
Ala.  529. 

Where  the  plaintiff  in  a  suit  before  a 
justice  of  the  peace  gave  notice  of  an 
application  for  a  commission  to  take  the 
testimony  of  a  witness,  said  commission 
to  be  directed  to  C,  but,  on  settling  the 
interrogatories,  the  parties  agreed  to 
substitute  K.  as  commissioner,  in  the 
place  of  C,  and  the  justice  inserted  the 
name  of  K.  in  the  commission,  and  the 
commission  was  in  fact  executed  and  re- 
turned by  K.,  but  the  justice  inadvert- 
ently omitted  to  strike  out  the  name 
of  C.  from  the  caption  to  the  interroga- 
tories, where  it  had  been  inserted,  pur- 
suant to  the  notice,  it  was  held  that 
this  was  an  error  which  did  not  vitiate 
the  commission  or  the  return  thereof. 
Hall  V.  Barton,  25  Barb.  (N.  Y.)  274. 

Vaiiance. — A  deposition  will  not  be 
suppressed  for  a  mere  variance  in  the 
certificate  and  in  the  commission  rela- 
tive to  the  commissioner's  name,  if 
his  identity  sufficiently  appears  other- 
wise.  Byington  v.  Moore,  62  Iowa  470. 

A  variance  between  the  application 
for  the  commission  and  the  commis- 
sion executed  and  returned,  in  respect 
to  the  middle  name  of  the  commis- 
sioner, furnishes  no  ground  for  a  re- 
jection of  the  deposition ;  the  question 
in  such  a  case  merely  resolves  itself 
into  a  question  of  identity.  Cronkhite 
V,  Mills,  76  Mich.  669. 

On  the  issuance  of  a  commission 
addressed  to  any  judge  or  justice  of 
the  peace  of  Louisiana  instead  of 
Alabama,  which  was  intended,  thedep- 


493 


Volume  VL 


I)epos:tions  upon  Commission.  DEPOSITIONS. 


The  Commissipn. 


Designation  by  Title  of  Oifice. — But  where  it  may  te  issued  to  certain 
designated  officers,  it  is  held  sufficient  if  the  title  of  the  office 
appears,  though  the  party  is  not  named.^ 

(4)  Residence  of  Commissioner, — The  sufficiency  of  commissions 
has  also  been  called  into  question  by  reason  of  the  manner  of 
directing  them  in  respect  of  the  residence  of  the  commissioner.* 

(5)  Names  of  Witnesses. — The  names  of  the  witnesses  to  be  ex- 
amined should  be  set  out  in  the  commission,*  and  where  a  com- 


osition  was  taken  before  a  magistrate 
in  Alabama  and  was  filed  in  tlie  clerk's 
oflfice  for  several  months  before  the 
trial,  and  it  was  held  that  the  court 
properly  refused  the  motion  of  the 
adverse  party  to  teke  the  interroga- 
tories as  confessed  or  to  dismiss  the 
suit.  Morris  v.  White,  28  La.  Ann.  855. 
bi  the  AlteniattTe. — Where  the  law 
contemplates  the  issuing  of  a  commis- 
sion to  some  officer,  either  by  the  name 
of  his  office  or  by  his  individual  name 
and  official  title,  it  is  irregular  to 
direct  it  to  several  officers  in  the  alter- 
native.    Levally  v,  Harmon,  20  Iowa 

533- 

A  commission  issued  to  G.  W.  S.,  or 
any  justice  of  the  peace  of  L.  county, 
does  not  authorize  any  other  justice  but 
G.  W.  S.  to  take  the  deposition,  for  the 
reason  that  the  commission  must  be  is- 
sued to  a  person  certain.  Campbell  v. 
Woodcock,  2  Ala.  41.  See  also  Kirk 
V.  Suttle,  6  Ala.  679.  To  the  contrary, 
see  Doe  v.  King,  3  How.  (Miss.)  125. 

1.  Borders  v.  Barber,  81  Mo.  036; 
Earl  t;.  Hurd,5  Blackf.  (Ind.)  248 ;  Sher- 
iff V,  Hull,  37  Iowa  174;  Brown  v, 
Luehrs,  79  111.  575;  Brackett  v,  Nikirk, 
20  111.  App.  ^25. 

Snfflcient  Destgnatlon. — A  commission 
*'  to  any  notary  public  in  ^nd  for  Dau- 
phin Co.,  Pa.,"  is  not  an  insufficient 
designation  of  the  notary  because  of  the 
use  of  the  abbreviations  of  county  and 
Pennsylvania.  Gilman  v.  Sheets,  78 
Iowa  499. 

A  deditnus  directed  **to  any  officer 
legally  authorized  to  take  depositions" 
was  held  to  be  sufficient  when  the  depo- 
sition was  actually  taken  before  an  offi- 
cer who  was  empowered  to  take  deposi- 
tions under  the  statute.  Hobbs  v.  God- 
love,  17  Ind.  364.  See  also  Dambmann 
V,  White,  48  Cal.  439,  where  it  is  held 
that  the  presumption  will  be  indulged 
that  the  court  issuing  the  commission 
appointed  a  person  qualified  to  act. 

2.  Under  a  statute  providing  that 
depositions  may  be  taken  in  certain 
cases  before  any  judge  or  justice  of 


the  peace  in  any  of  the  United  States 
or  territories,  a  dedimus  to  take  dep- 
ositions directed  to  any  judge  or  jus- 
tice of  the  peace  in  the  city  of  New 
Orleans  was  held  bad,  because  the 
court  would  not  presume  that  New 
Orleans  is  a  municipal  subdivision  of 
one  of  the  United  States.  Ober  v, 
Pratte,  i  Mo.  80. 

But  where  the  commission  was  di- 
rected to  an  officer  in  the  state  of  Illi< 
nois,  it  was  held  sufficient,  under  a 
statute  authorizing  such  an  officer  iq 
that  state  to  take  a  deposition  under  a 
commission.  Borders  v.  Barber,  81 
Mo.  636. 

See  also  Lyon  v.  Barrows,  13  Iowa 
428,  wherein  the  court  held  that  under 
a  statute  in  force  at  that  time  commis- 
sions to  take  depositions  in  the  United 
States  and  Canada  should  name  the 
county  and  state  in  which  the  commis- 
sioner resided,  but  that  when  a  depo- 
sition was  to  be  taken  in  a  foreigpi 
country,  the  commission  should  state 
the  name  of  the  city  or  town  in  which 
the  officer  resided. 

8.  Shaflfer  v.  Wilcox,  2  Hall  (N.  Y.) 
502;  Wright  V.  Jessup,  3  Duer  (N. 
Y.)  6a2  ;  Hemenway  v.  Knudson,  73 
Hun  (N.  Y.)  227;  Pilmer  v.  Branch 
of  State  Bank,  16  Iowa  321.  See  also 
Jemison  z\  Citizens'  Savings  Bank,  85 
K.  Y.  546. 

But  in  Pennsylvania,  it  was  said  (in 
1849)  that  it  never  had  been  the  prac- 
tice in  that  state  to  name  the  witnesses 
to  be  examined  under  a  foreign  com- 
mission, either  in  the  rule  for  a  com- 
mission, or  in  the  interrogatories,  or  in 
the  commission  itself.  Heaton  v.  Find- 
lay,  12  Pa.  St.  304. 

Error  in  Name. — A  clerical  error  in 
the  name  of  a  witness  named  in  the 
commission  is  immaterial  where  the 
error  is  corrected  by  the  interroga- 
tories and  the  witness  appears  and 
testifies  and  no  one  is  misled.  Ellis 
V.  Spaulding,  39  Mich.  366. 

A  variance  in  the  spelling  of  the  first 
name  of  a  witness  in  the  commission 
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mission  may  issue  without  naming  the  witnesses,  the  statute  des- 
ignating the  form  of  the  commission  should  be  complied  with.* 

(6)  Style  of  Cause. — While  the  commission  should  appear  to  be 
in  the  particular  cause  in  which  it  is  issued  and  in  which  it  is 
offered,  irregularities  which  do  not  destroy  the  substantial 
certainty  in  this  regard  will  be  immaterial.* 

2.  Interrogatories. — The  interrogatories  settled  in  the  manner 
required  should  be  filed  before  the  commission  goes  out,^  and 


and  interrogatories  .  is  immaterial 
where  the  pronunciation  of  the  name 
spelled  in  either  way  is  the  same.  Marr 
V.  Wetzel,  3  Colo.  2. 

1.  A  dedimus  directed  to  a  judge  of 
another  state,  authorizing  him  to  cause 
to  come  before  him  such  person  or 
persons  as  shall  be  named  by  the  plain- 
tiff or  his  attorney,  is  not  sufficient  un- 
der a  statute  authorizing  the  court  in 
which  the  action  is  pending,  or  the 
clerk  thereof,  in  vacation,  on  the  appli- 
cation of  the  party  wishing  to  use  the 
testimony  of  the  witness  residing  out- 
side of  the  state,  to  award  or  issue  a 
commission  under  the  seal  of  the  court 
to  any  judge  or  justice  of  the  peace  of 
any  state,  territory,  kingdom,  or  em- 
pire, authorizing  him  to  cause  to  come 
before  him  such  person  or  persons  as 
shall  be  named  by  either  party,  his  at- 
torney, or  agent.  McLean  v.  Thorp,  4 
Mo.  256. 

S.  8iifflcl«nt  Form. — A  commission  is 
snflScient  which  states  in  its  caption 
the  name  of  the  parties  and  the  court 
in  which  the  suit  is  pending,  followed 
by  a  copy  of  the  order  for  the  commis- 
sion and  then  the  commission  in  which 
the  commissioner  is  directed  to  ex- 
amine the  witnesses  **  in  the  above- 
mentioned  suit."  Stone  r .  Stillwell,  23 
Ark.  444. 

A  commission  to  take  a  deposition 
that  recites  that  it  issued  from  the 
Supreme  Court  of  McDowell  county, 
for  a  suit  pending  in  McDowell  Supe- 
rior Court,  authenticated  by  the  signa- 
ture of  the  clerk  and  seal  of  the  Supe- 
rior Court  of  McDowell  county,  is  so 
palpable  a  misprision  as  to  authorize 
it  to  be  regarded  as  a  commission 
issuing  from  the  Superior  Court.  Dob- 
son  .v.  Finley,  8  Jones  (N.  Car.) 
495- 

NamM  of  Parties. — In  stating  the  case 
in  the  commission,  the  party  was 
called  "Robert  G.  H."  instead  of 
"Roland  G.  H."  and  it  was  held  that 
*t  was  merely  a  clerical  misprision 
which  was  amended  by  other  parts  of 


the  record.  Jordan  v.  Hazard,  10 
Ala.  221. 

Where  a  firm  is  a  party,  it  is  unnec- 
essary to  state  in  a  commission  the 
names  of  all  the  parties  composing  the 
firm,  but  it  is  sufficient  to  describe  the 
firm  by  its  style.  Evans  v,  Morris,  i 
Ala.  511. 

There  is  no  objection  to  a  commis- 
sion that  the  name  of  the  plaintiff  is 
stated  individually  instead  of  as  execu- 
tor; the  commission  in  this  re8|>ect 
may  be  amended  by  the  interrogatories. 
Reese  v.  Beck,  24  Ala.  651. 

The  fact  that  the  dedimus  in  naming 
the  defendants  fails  to  show  that  they 
were  sued  as  administrators  is  imma- 
terial where  it  does  not  appear  that  the 
opposite  party  was  misled  or  that  he 
had  any  other  suit  pending  against  the 
same  parties.  Hobbs  v,  Godlove,  17 
Ind.  359. 

Where  a  commission  represents  the 
plaintiff  as  suing  individually  instead  of 
as  executor,  it  may  be  amended  in  that 
respect  by  the  interrogatories.  Reese 
V.  Beck,  24  Ala.  651. 

The  deposition  will  not  be  sup- 
pressed because  the  names  of  all  the 
parties  to  the  bill  are  not  inserted  in 
the  commission,  where  the  adverse 
party  has  had  the  benefit  of  a  cross- 
examination.  Wanzer  v.  Hardy,  4  Wis. 
229. 

It  is  error  to  exclude  a  deposition 
merely  for  a  misdescription  of  the  title 
of  the  suit  in  the  commission  under 
which  it  was  taken  where  it  was  evi- 
dent that  the  adverse  party  could  not 
be  misled  or  injured  by  the  clerical  er- 
ror. McCraven  v,  McGuire,  23  Miss. 
100. 

3.  Wiggins  v,  Pryor,  3  Port.  (Ala.) 
430;  Hatton  V,  McClish,  6  Md.  407. 

Second  Coximilasloii. — Where  the  prac- 
tice is  to  take  depositions  upon  inter- 
rogatories filed,  a  deposition  taken 
under  a  second  commission  sued  out  is 
admissible,  where  no  deposition  was 
taken  under  the  original  commission, 
witliout  a  new  filing  of  interrogatories 
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proper  notice  thereof  given  to  the  opposite  party  ;*  and  where 
the  commission  issues  before  the  expiration  of  the  period  allowed 


or  a  new  notice  of  the  suing  out  of  the 
commission;  but  this  rule  does  not  pre- 
vail where  the  practice  is  to  pive  notice 
of  the  taking  of  depositions  upon  a 
particular  day  at  an  appointed  place. 
Copeland  r.  Mears,  2  Smed.  SL  M. 
(Miss.)  519. 

Wlien  N«#  interrogatories  Neoessary. — 
When  a  deposition  is  once  taken  upon 
interrogatories  filed,  the  efficacy  of  the 
i'ter rogatories  is  exhausted  and  the 
party  has  no  right  to  retake  the  deposi- 
tion'for  any  cause  without  refiling  the 
ori;;inal,  or  filing  additional  interroga- 
tories and  giving  notice  to  the  adverse 
party,  as  required  by  statute.  Foster 
V,  Smith,  2  Coldw.  (Tenn.)  474. 

Sapplementaiy  interrogatories. — Sup- 
plementary interrogatories  or  questions 
not  sent  with  the  commission  are  ir- 
regular unless  the  party  against  whom 
the  answers  are  to  be  used  had  notice 
and  consented  that  they  be  propounded, 
or  unless  they  are  authorized  by  the 
terms  of  the  commission.  Matthews  v. 
Dare,  20  Md.  248. 

SettUng  interrogatories. — Under  stat- 
utory provisions  providing  that  inter- 
rogatories to  be  attached  to  a  commis- 
sion shall  be  settled  by  a  judge,  the 
judge  cannot  deny  or  curtail  the  right 
to  answer  questions  pertinent  to  the 
issue,  but  may  disallow  questions  not 
pertinent.  Uline  v.  New  York  Cent., 
etc.,  R.  Co.,  79  N.  Y.  175. 

The  judge  should  allow  only  such 
questions  as  relate  to  the  issues' which 
are  to  be  tried.  MacDonald  v.  Garri- 
son, 9  Abb.  Pr.  (N.  Y.  C.  PI.)  178. 

In  settling  interrogatories  it  is  only 
proper  for  the  court  to  look  to  the 
questions  and  not  to  the  competency 
of  the  witness,  as  that  may  be  waived 
by  the  party.  Wilcox  v.  Dodge,  23 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  209. 

A  commissioner  has  no  authority  to 
settle  interrogatories  to  be  annexed  to 
a  commission  before  the  hour  fixed  in 
the  notice  of  settlement.  Cronkhite 
V.  Mills,  76  Mich.  669. 

Where  nothing  appears  to  the  con- 
trary it  will  be  presumed  that  inter- 
rogatories were  settled  in  the  usual 
way  under  statute  and  rules.  Angell 
V.  Kosenbury,  12  Mich.  241. 

When  the  judge  who  settles  the  in- 
terrogatories indorses  his  allowance 
thereof  on  the  back  of  the  commission 
by  referring  to  them  as  annexed   to 


and  accompanying  the  commission,  it 
is  sufficient.  Halleran  v.  Field,  23 
Wend.  (N.  Y.)38. 

1.  Garner  v.  Cutler,  28  Tex.  176. 

Under  a  statute  requiring  the  filings 
and  service  of  interrogatories  and  no- 
tice of  the  taking  of  the  deposition, 
the  failure  of  the  record  to  snow  that 
such  interrogatories  were  ever  served, 
or  that  any  notice  was  given  of  the 
time  at  which  the  commission  would 
issue,  is  so  defective  as  to  justify  the 
court  in  rejecting  the  deposition. 
Saunders  v.  Erwin,  2  How.  (Miss.) 
732. 

Amendment  of  Retom. — On  motion 
before  trial  to  suppress  the  deposition 
of  a  witness  for  failure  to  give  notice 
of  the  filing  of  the  interrogatories,  the 
sheriff  may  amend  his  return  so  as  ta 
show  that  notice  was  in  fact  given. 
Stuckey  v.  Bellah,  41  Ala.  700. 

Proof  of  Notice. — That  a  notice  of  the 
filing  of  interrogatories  was  given  may^ 
be  proved  without  giving  notice  to  pro- 
duce the  notice  in  question.  Quinley 
f .  Atkins,  9  Gray  (Mass.)  370.  See 
also  Thompson  v.  Herring,  27  Tex. 
282. 

Service  of  a  copy  of  interrogatories 
under  a  commission  in  compliance 
with  the  requirements  of  a  rule  of 
court  may  be  proved  by  parol.  Pur- 
ner  v.  Piercy,  40  Md.  21a.  Contra^ 
Saunders  v.  Erwin,  2    How.   (Miss.) 

732. 

WalTor. — The  acceptance  of  service 
of  **the  within  interrogratories"  and 
waiver  of  "the  five  days*  notice"  of  cop- 
ies of  notice  and  interrogatories  is  a 
waiver  of  a  copy  of  the  interrogatories 
filed,  and  also  the  time  they  should 
remain  in  the  office  before  the  com- 
mission issued.  Moore  v.  Gammel, 
13  Tex.  120. 

Where  the  record  shows  that  a  de- 
fendant consented  to  the  issuance  of  a 
commission  and  that  he  admitted  serv- 
ice of  plaintiff* s  interrogatories  before 
its  issuance,  he  will  not  be  heard  to  ob- 
ject that  the  commission  issued  irreg- 
ularly and  without  notice.  Cherry  v. 
Baker,  17  Md.  75. 

To  Diaclalmlng  Defendant. —  Under 
Rev.  Stat.  Texas,  art.  224^0,  dispensing 
with  the  necessity  of  serving  a  copy  of 
the  interrogatories  on  the  adverse  party 
the  depositions  are  admissible  without, 
no^^^ice  of  filing  of  the  int^errogatories. 
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by  statute  or  rule  of  court  for  the  filing  of  cross-interrogatories, 
it  will  be  rejected.* 

IX.  LBTTSB8  BOOATOBT — 1.  Definition. — By  letters  rogatoty  is 
meant  a  request  by  the  court  in  which  a  suit  is  pending  to  the 
proper  tribunal  in  a  foreign  country  to  procure  the  testimony  of 
witnesses  residing  within  the  jurisdiction  of  the  latter,  for  use  in 
the  former  * 

2.  Hatnre  and  Origin. — Piatingniihed  from  CommiMion. — The  distinc- 
tion between  a  commission  and  letters  rogatory  or  letters  inquisi- 
tory,  sometimes  so  called,  is  that  under  the  former  the  rules  of 
procedure  are  established  by  the  court  issuing  the  commission 
and  are  entirely  under  its  control,  while  under  the  latter  the 
methods  of  procedure  must,  from   the  nature   of  the   case,  be 


as  to  those  defendants  disclaiming  any 
title  to  the  land  in  dispute.  Galbraith 
V.  Howard  (Tex.  Civ.  App.  1895),  32  S. 
W.  Rep.  803. 

Where  a  Statute  Makes  no  ProTlBion 
Cor  InterroffatoTiee  the  depositions  can- 
not be  objected  to  on  the  ground  that 
they  were  taken  without  the  service  of 
interrogatories.  Moore  v.  Willard,  30 
S.  Car.  615. 

1.  Van  Amringe  v.  Ellmaker,  4  Pa. 
St.  281. 

Additional  Gommiaslon  to  Grose- exam- 
ine.— Where  due  notice  of  a  commis- 
•^ion,  regularly  obtained,  to  take  the 
deposition  of  a  witness  has  been  given 
10  a  party  who  fails  to  file  cross-inter- 
rogatories within  the  usual  time,  and 
waits  until  the  commission  is  executed 
and  returned,  he  cannot  then,  without 
an  order  of  court  and  previous  notice 
to  the  other  party,  take  out  a  commis- 
sion to  "cross-examine**  on  "cross- 
interrogatories"  filed,  and  embrace  in 
them  leading  questions  to  the  witness. 
McKinney  v.  Dows,  3  Watts  (Pa. )  250. 
Where  a  defendant  had  crossed  the 
original  set  of  interrogatories  sued  out 
by  plaintiff  after  their  execution  and 
return,  the  defendants  may  sue  out 
additional  cross-interrogatories  and 
lay  a  ground  for  impeachment  of  the 
witness,  and  they  do  not  thereby  make 
him  their  witness.  Killian  v.  Augusta, 
etc.,  R.  Co.,  79  Ga.  234. 

Cross-interrogatories  Filed  before  Com- 
iQimonlssaes. — Although  a  statute  pro- 
vides that  cross- interrogatories  must 
he  filed  within  ten  days  after  notice 
served  of  the  filing  of  the  direct  in- 
terrogatories, yet,  as  the  purpose  is 
only  to  enable  a  commission  to  issue 
»fter  the  expiration  of  ten  days  from 
the  time  the  notice  is  served,  if  it  does 
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not  issue  until  the  cross-interroga- 
tories are  filed,  and  this  period  extends 
over  ten  days,  there  is  no  ground  on 
which  the  deposition  can  be  assailed 
for  irregularity  in  taking  it.  East  Ten- 
nessee, etc.,  R.  Co.  V.  Watson,  90  Ala. 
41.  See  also  Case  v.  Cushman,  i  Pa. 
St.  241. 

Interrogatories  Filed  before  Notice. — 
Where  interrogatories  were  filed,  and 
on  the  same  day  a  copy  thereof  and 
notice  of  the  time  of  filing  was  served 
on  the  adverse  party  and  ten  full  days 
for  filing  his  cross-interrogatories  were 
allowed  before  the  issuance  of  the 
commission,  there  was  held  to  have 
been  a  sufiicient  compliance  with  sec- 
tion 2879  o^  the  Georgia  Code  relating 
to  the  filing  of  interrogatories  to  be 
annexed  to  the  commission,  and  that 
the  testimony  taken  was  not  objection- 
able on  the  ground  that  the  notice  was 
served  after  the  filing  of  the  interroga- 
tories. Malone  v,  Robinson,  77  Ga. 
719. 

Absence  of  Cross- Interrogatories — ^Pre- 
8ami>tlQn.— Under  a  statute  giving  a 
right  to  take  out  a  commission  on  the 
fifth  day  after  notice  given  of  the  filing 
of  interrogatories,  if  the  cross-inter- 
rogatories are  not  included  in  the 
commission  it  must  be  presumed  that 
they  were  not  filed  when  the  com- 
mission was  issued.  McKinney  v, 
O'Connor,  26  Tex.  5. 

2.  Benedict's  Adm.,  ^  533;  Anony- 
mous, 59  N.  Y.  314;  Kuehling  v,  Le- 
berman,  9  Phila.(Pa. )  163 ;  Republic  of 
Mexico  V,  Arrangois,  3  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  472.  See  also  infra j 
XXIII.  Proceedings  in  Federal  Courts, 

They  are  also  called  a  commission 
sub  mutucB.  Benedict's  Adm.,  (  533; 
State  V.  Bourne,  21  Oregon  218. 
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altogether  within  the  control  of  the  foreign  tribunal  which  is 
appealed  to.*  So  it  has  been  said  that  the  ordinary  commission 
is  the  preferable  method  of  taking  a  deposition ;  *  but  this  can- 
not be  of  unrestricted  application,  because  the  very  exigency 
which  renders  the  letters  rogatory  invaluable  makes  the  ordinary 
commission  valueless,  as  where  the  witness  lives  in  a  country  by 
the  laws  of  which  its  citizens  and  officers  cannot  exercise  the 
functions  of  commissioner.' 

OrigiA. — The  practice  is  said  to  be  unknown  to  the  common  law, 
and  its  origin  is  found  in  the  civil  law  ;*  but  it  has  always  obtained 
in  admiralty,*  and  is  said  to  be  an  inherent  power  in  all  courts  of 
justice,  because,  by  the  law  of  nations,  courts  of  different  coun- 


1.  Since  the  laws  of  a  state  cannot 
be  executed  in  a  foreign  country,  nor 
conditions  prescribed  K>r  the  perform- 
ance of  a  request  which  is  based  en- 
tirely upon  the  comity  of  nations,  and 
which,  if  g^ranted,  is  altogether  ex  gra- 
iitty  it  would  seem  that  the  manner  of 
executing  letters  rogatory  is  within 
the  rules  prescribed  by  the  foreign 
tribunal  rendering  the  service.  Kueh- 
ling  f.  Leberman,  9  Phila.  (Pa.)  163; 
Ferrie  v.  Public  Administrator,  3 
Bradf.  (N.  Y.)  264. 

Preeenoe  of  Ckmniel. — A  deposition 
taken  under  letters  rogatory  will  not 
be  rejected  because  of  the  attendance 
of  the  attorney  of  one  of  the  parties, 
where  it  appears  that  such  attendance 
wds  conformable  to  the  practice  of  the 
foreign  tribunal.  Kuehling  t;.  Leber- 
man, 9  Phila.  (Pa.)  163. 

a.  In  Farnsworth  v.  Pierce,  7  Vt. 
83,  the  court  expressed  this  opinion, 
saying:  **But  it  is  said  that  letters 
rogatory  may  be  issued,  and  the  courts 
of  other  countries  may  deign  to  take 
the  testimony  for  us.  But  why  obtest 
foreign  tribunals  to  do  that  for  us  that 
we  can  better  do  for  ourselves,  by  ap- 
pointing a  competent  individual?  " 

In  Ferrie  v.  Public  Administrator, 
3  Bradf.  (N.  Y.)  264,  the  court  said: 
**The  commission  rogatoire,  invoking 
the  aid  of  foreign  tribunals,  in  the 
form  suggested  by  the  counsel  for  the 
French  claimants,  presents  no  advan- 
tages and  is  exposed  to  the  objection 
that  it  removes  the  investigation  from 
the  control  of  this  court,  and  from  the 
operation  of  those  rules  of  evidence 
which  prevail  in  American  tribunals.'* 
See  also  Anonymous,  59  N  Y.  314; 
Froude  v.  Froude,  i  Hun  (N.  Y.)  76. 

8.  See  infra^  XXIII.  Proceedings  in 
Federal  Courts.     Republic  of  Mexico 


V.  Arrangois,  3  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  472,  I  Hoffman's  Ch.  Pr.  481. 

The  New  2Vr/&  decisions  cited  in  the 
preceding  note  are  also  based  upon 
the  ground  that  the  depositions  could 
be  taken  upon  the  ordinary  commis- 
sion provided  by  statute,  and  the  stat- 
utory provision  in  that  state  as  to 
when  letters  rogatory  will  issue  re- 
quires satisfactory  proof  that  the  ends 
of  justice  will  be  better  promoted 
thereby,  though  it  vests  the  issuance 
in  the  discretion  of  the  court,  whether 
a  commission  could  be  executed  in 
foreign  country  or  not.  Blisses  N.  Y. 
Ann.  Code  (4th  ed.),  vol.  2,  ^  913. 

In  Lincoln  v.  Battelle,  6  Wend.  (N. 
Y.)  476,  the  depositions  of  witnesses 
were  admitted,  though  the  witnesses 
were  not  sworn  by  the  commissioners 
but  by  the  local  authorities,  the  com- 
missioners being  prohibited  by  the 
authorities  of  the  island  of  St  Croix, 
where  the  deposition  was  taken,  from 
administering  the  oath. 

In  State  v.  Bourne,  21  Oregon  228, 
wherein  letters  rogatory  were  issued  by 
the  court  of  one  state  to  the  court  of 
another,  an  ordinary  commission  hav- 
ing previously  failed  of  its  purpose,  the 
court  said :  *^  It  appertains  to  the  ad- 
ministration of  justice  in  its  best  sense, 
and  its  exercise  is  now  common  and 
unquestioned  among  civilized  nations. 
It  is  true,  the  duty  may  not  be  imposed 
by  positive  local  law,  but  it  rests  on 
national  comity,'  creating  a  duty  that 
no  state  coulcl  refuse  to  fulfil  without 
forfeiting  its  standing  among  the  civi- 
lized states  of  the  world." 

4.  Kuehling  v.  Leberman,  9  Phila. 
(Pa.)  163. 

5.  I  Hoffman's  Ch.  Pr.  482;  State  v. 
Bourne,  21  Oregon  218.  See  article 
Admiralty,  vol.  i,  p.  285. 
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tries  are  mutually  bound  to  lend  each  other  aid  to  promote  the 
ends  of  justice.* 

X.  The  Officeb — 1.  General  Statement. — It  is  a  primary  rule 
that  the  person  taking  a  deposition  must  be  one  authorized  by 
law  to  take  it ;  *  but  the  practitioner  is  necessarily  referred  to  the 
statutes  of  his  own  state  for  the  purpose  of  ascertaining  the 
proper  officer  before  whom  a  deposition  may  be  taken,  since  the 
extent  of  the  treatment  of  the  subject  which  can  be  appropriately 
made  here  is  limited  to  various  judicial  interpretations  and  con- 
structions  of  such  statutes.' 


1.  Benedict's  Adm.,  §  533 ;  State  v. 
Bourne,  ai  Oregon  218. 

"When  the  testimony  of  a  foreign 
witness  is  necessary,  the  court  before 
which  the  action  is  pending  may  send 
to  the  court  within  whose  jurisdiction 
the  witness  resides  a  writ  either  patent 
or  close,  usually  termed  a  letter  roga- 
tory, or  a  commission  sub  mutues  vi- 
cissitudinis  obientu  ac  in  juris  subsid- 
immf  from  those  words  contained  in  it." 
State  V.  Bourne,  21  Oregon  218. 

a.  Gilly  V.  Singleton,  3  Litt.  (Ky.) 
250;  Crichton  v.  Smith,  34  Md.  42; 
Dodd  V.  Northrop,  37  Conn.  216. 

A  Jasaoe  of  the  Peace,  in  his  capacity 
as  justice,  has  no  authority  ex  officio  to 
take  depositions  without  a  commission 
for  that  purpose.  Ragan  v»  Cargill,  24 
Miss.  540. 

Peijury  cannot  be  predicated  upon  a 
deposition  sworn  to  before  an  officer 
not  authorized  by  the  law  of  the  state 
in  which  it  is  to  be  read  to  take  it.  Phil- 
lipi  V.  Bowen,  2  Pa.  St.  20. 

In  WhMX  Capacity- — A  magistrate  in 
taking  a  deposition  acts  in  a  ministerial, 
and  not  in  a  judicial,  capacity.  Cooper 
V,  Bakeman,  33  Me.  376. 

The  power  conferred  by  statute  on  a 
notary  or  other  officer  in  taking  depo- 
sitions, to  commit  a  witness  to  the  jail 
of  the  county  for  refusing  to  answer  a 
question,  is  not  judicial  in  the  sense  of 
the  constitution,  conferring  all  judicial 
power  upon  the  courts  of  the  state.  De- 
Camp  V,  Archibald,  50  Ohio  St.  618. 

Impeaching  Aathorlty  cf  Officer. — 
Upon  exceptions  to  a  deposition  which 
purported  to  have  been  taken  by  a 
notary  public,  it  was  held  competent 
to  show,  by  parol  evidence,  that  the 
person  taking  it  had  previously  ceased 
to  be  a  notary  by  the  acceptance  of  an- 
other office  of  profit ;  and  that  fact  be- 
ing thus  established,  the  deposition 
was  properly  suppressed.  Biencourt  v, 
Parker,  27  Tex.  558. 


In  Michigan  it  was  held  that  the  pre- 
sumption would  be  indulged  that  a 
notary  public  in  Illinois  was  qualified 
to  administer  an  oath,  and  a  deposition 
taken  before  him  would  be  admissible, 
but  that  to  show  the  incompetency  of 
the  notary  the  statute  books  of  Illinois 
could  be  introduced.  Pinkham  v, 
Cockell,  77  Mich.  270. 

Effect  of  Stipulation — A  deposition 
sworn  to  by  stipulation  before  a  notair 
public  having  general  authority  to  ad- 
minister oaths  and  to  take  affidavits  is 
evidence  by  force  of  the  stipulation 
and  the  power  of  the  notary  to  admin- 
ister oaths,  although  there  is  no 
authority  in  the  notary  to  act  as  com- 
missioner.  Crone  v,  Angell,  14  Mich. 

340- 

Where  it  was  stipulated  that  certain 
depositions  *'  may  be  taken  before  L. 
P.  Fisher,  a  justice  of  the  peace  at 
Woodstock,"  etc.,  it  was  held  that  the 
stipulation  was  a  concession  that  there 
was  a  person  named  L.  P.  Fisher,  oc- 
cupying the  official  position  of  justice 
of  the  peace  at  the  place  mentioned, 
and  was  an  agreement,  under  the  stat- 
ute,  for  that  person  to  take  the  deposi- 
tion.   Blackie  v.  Cooney,  8  Nev.  41. 

8.  Clerk  of  Court. — ^A  statutory  pro- 
vision that  depositions  may  be  taken 
without  the  state  before  the  clerk  of  a 
court  of  record  will  not  authorize  the 
reading  of  a  deposition  before  a  county 
clerk  in  the  absence  of  any  evidence 
that  he  was  a  clerk  of  a  court  of  record. 
Bolds  V,  Woods,  9  Ind.  App.  657. 

Judge  In  Another  State. — Where,  by 
statute,  any  judge  in  any  other  state  is 
expressly  empowered  to  take  deposi- 
tions without  the  state,  a  judge  of  the 
court  of  such  other  state  may  take  the 
deposition  whether  he  is  authorized 
by  the  statutes  of  that  state  to  do  so  or 
not.     City  Bank  v.  Young,  43  N.  H. 

457- 
Justice  of  Peace. — ^A  statute  authoriz- 
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2.  Officer  Named  in  Notice. — When  the  statute  fixes  the  officer 
before  whom  depositions  may  be  taken  upon  notice,  the  name  of 
the  officer  is  immaterial,  and  the  fact  that  a  deposition  is  taken 
before  an  officer  of  a  different  name  will  not  affect  the  validity  of 
the  deposition.* 

8.  Belation  of  Officer  to  Parties. — Under  statutes  prescribing^ 
qualifications  for  officers  before  whom  depositions  may  be  taken, 
as  that  they  should  not  be  interested  in  the  event  of  the  cause, 
or  of  kin,  or  counsel  to  the  parties,  a  person  who  sustains  the  re- 
lation of  agent  or  attorney  to  one  of  the  parties  to  a  cause  is  in- 
competent  to  take  a  deposition  therein.*     So,  also,  relationship  of 


ing  the  taking  of  a  deposition  before 
a  judge  of  the  court,  county  judge,  or 
court  commissioner  does  not  authorize 
the  taking  of  a  deposition  before  a  jus- 
tice of  the  peace.  Hinchliflf  v.  Hin- 
man,  i8  Wis.  130. 

Magistrate's  Appointment.  —  Where 
depositions,  taken  out  of  the  state, 
may  be  received  in  the  discretion  of 
the  court,  it  is  essential  that  the  mag- 
istrate taking  the  deposition  should  be 
B  commissioner  appointed  by  the  au- 
thority of  the  state  wherein  it  is  pro- 
posed to  read  the  deposition.  George 
V.  Nichols,  32  Me.  179. 

A  ConunlMloner  of  tlie  State  of  Ten- 
nessee appointed  by  the  governor  is 
an  officer  within  the  M.  &  V.  Code,  § 
219,  authorized  to  take  depositions  to  be 
read  in  Tennessee.  Bailey  v.  Brooks, 
II  Heisk.  (Tenn.)  i.  See  also  Mc- 
Candlass  v,  Polk,  10  Humph.  (Tenn.) 
617 ;  Johnson  v.  Cocks,  12  Ark.  672. 

SUpnlatlon — ^WalTer.  —  A  deposition 
taken  out  of  the  state  of  Indiana  to  be 
used  in  evidence  in  that  state  is  invalid 
if  taken  before  any  other  than  an  of- 
ficer authorized  by  the  laws  of  Indiana 
to  take  depositions,  whether  the  officer 
before  whom  it  was  taken  was  so  au- 
thorized by  the  laws  of  such  other 
state  or  not,  and  although  the  party 
objecting  had  waived  dedimus  and  cer- 
tificate of  the  official  character  of  the 
officer.  Thompson  v,  Wilson,  34  Ind.94. 

But  a  stipulation  waiving  all  objec- 
tions to  the  form  of  taking  a  deposition 
was  held  in  Utah  to  be  a  waiver  of  the 
objection  that  it  was  taken  before  a 
notary  public  instead  of  before  a  com- 
missioner. Homberger  v.  Alexander, 
II  Utah  363. 

1.  Alexander  v.  Alexander,  5  Pa.  St. 
277;  Daggett  V,  Tallman,  8  Conn.  178; 
Williams  v,  Chadbourne,  6  Cal.  559; 
City  Bank  v.  Young,  43  N.  H.  457. 
But  see  Henry  v.  Huntley,  37  Vt.  316. 


Sec  also  infra,  XI.  Notice  of  Taking' 
Depositions. 

A  deposition  purporting  to  be  taken 
before  the  clerk,  and  signed  by  the 
deputy,  was  held  in  Tessas  not  objec- 
tionable.     Allen  v.  Hoxey,37  Tex.  320. 

a.  Bhotdd  be  Unbiased. — A  commis- 
sioner to  take  testimony  without  the- 
state  should  be  a  person  who  has  no  bias 
or  prejudice  in  reference  to  the  litigant 
or  to  the  cause.  McLean  v.  Adams,  45 
Hun  (N.  Y.)  189. 

Former  Agent. — Depositions  taken 
before  one  who  has  acted  as  the  agent 
of  the  party  in  the  same  cause  are  in- 
admissible. Smith  V.  Smith,  2  Me.  4CJJ. 

Former  Appearance  as  Oounsel. — So, 
also,  when  the  officer  had  previously- 
appeared  as  counsel  in  the  cause  in  the 
taking  of  other  depositions.  Whicher 
V,  Whicher,  11  N.  H.  348;  Cutler  v. 
Maker,  41  Me.  594. 

But  wnere  a  deposition  was  taken  by 
a  magistrate  who  had  previously  ap- 
peared as  counsel  at  a  trial  of  the  action, 
in  behalf  of  the  attorney  by  whom  it 
was  commenced,  and  subsequently  was 
retained  as  counsel,  but  was  not  of 
counsel  at  the  time  he  took  the  deposi- 
tion, it  was  held  that  such  magistrate 
was  not  legally  incompetent  to  take- 
the  deposition  and  that  its  admission 
or  rejection  on  the  ground  of  prejudice 
was  a  matter  within  the  discretion  of 
the  court.  Wood  v.  Cole,  13  Pick. 
(Mass.)  279. 

Where  a  magistrate  by  whom  a  dep- 
osition on  the  part  of  the  defendant 
was  taken  testified  that  he  was  a  friend 
of  the  defendant,  and  had  felt  it  to  be 
his  duty  to  aid  him  all  in  his  power,  by 
his  advice,  etc.,  in  defending  himself 
against  the  suit,  that  he  was  present 
with  the  defendant  and  his  counsel  at 
the  taking  of  other  depositions  before 
another  magistrate,  and  that  he  made 
suggestions  to  them,  that  the  defend- 
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the  officer  to  parties  interested  in  the  event  of  the  suit,  within 
prescribed  degrees,  is  sometimes  a  disqualification.^  The  officer 
should,  of  course,  not  be  interested  in  the  event  of  the  suit.* 


ant  said  he  should  want  him  to  take 
some  depositions  in  the  case  and  he 
then-  told  the  defendant  that  he  desired 
to  a^^oid  any  conversation  which  would 
be  unfavorable  to  a  proper  discharge 
of  his  duties,  that  he  thereafter  acted 
as  a  magistrate  impartially  between 
the  parties,  and  that  the  plaintiff  had 
himself  agreed  to  a  commission  au- 
thorizing him  to  take  other  deposi- 
tions in  the  case  and  had  declared  him- 
self satisfied  with  his  impartiality  in 
taking  the  same,  it  was  held  that  this 
deposition  was  properly  admitted  in 
evidence,  because  the  magistrate  was 
not  counsel  or  attorney  within  the 
statute,  and  there  was  no  ground  for 
presuming  that  the  deposition  was  not 
taken  impartially.  Coffin  v,  Jones,  13 
Pick.  (Mass.)  441. 

Partner  of  Counsel. — A  magistrate 
taking  a  deposition  in  behalf  of  one  of 
the  parties  was  a  law  partner  of  the 
counsel  of  the  party,  had  himself  been 
counsel  for  the  party  in  another  case, 
and  was  employed  to  draw  up  the  no- 
tice for  taking  the  deposition.  His 
partnership,  however,  had  been  re- 
cently formed  and  did  not  embrace  the 
suit  in  question.  It  was  held  that  the 
deposition  was  inadmissible  because  of 
the  statutory  provision  (Gen.  Stat.,  tit. 
I,  §  141)  that  "  the  party,  his  attorney, 
or  any  person  interested  shall  not  write, 
draw  up,  or  dictate  any  deposition." 
Dodd  V.  Northrop,  37  Conn.  216. 

OccnpylniP  Office  with  Attorney. — The 
fact  that  the  officer  who  took  the  depo- 
sition of  the  witness  occupied  the  same 
office  as  an  attorney  for  one  of  the 
parties,  or  the  fact  that  he  had  acted  as 
attorney  for  one  of  the  parties  in  other 
causes,  will  not  furnish  a  reason  for 
suppressing  the  deposition.  Burton  v. 
Galveston,  etc.,  R.  Co.,  61  Tex.  526; 
Singer  Mfg.  Co.  v.  McAllister,  23  Neb. 

359. 

1.  Witliln  Sixth  Degree. — A  justice  of 
the  peace  related  within  the  sixth  de- 
cree to  one  of  the  parties  to  a  cause 
is  disqualified  to  take  a  deposition 
therein,  and  is  liable  in  trespass  for 
committing  a  witness  for  refusing  to 
testify  in  such  case.  Call  v.  Pike,  66 
Me.  350. 

Brottier-ln-Law. — A  brother-in-law  of 
the  party  at  whose  instance  the  dep- 


osition of  the  witness  is  taken  is  in- 
competent to  act  as  commissioner. 
Bryant  v,  Ingraham,  16  Ala.  116. 

8on-ln-Law.  —  Where  a  deposition 
was  taken  by  a  justice  of  the  peace 
who  was  the  son-in-law  of  one  of  the 
parties  in  the  action,  but  no  fraud  or 
partiality  was  alleged,  it  was  held  that 
the  justice  was  not  **  interested  in  the 
event  of  the  cause,"  within  the  mean- 
ing of  Stat.  1797,  c.  35,  ^  I,  and  that  the 
deposition  might  be  admitted  in  evi- 
dence. Chandler  v.  Brainard,  14  Pick. 
(Mass.)  285. 

RelatLon  to  Nominal  Party. — Where 
the  next  friend  of  a  party  to  the  suit 
has  no  interest  in  the  subject-matter 
therein  his  brother  is  competent  to 
act  as  commissioner.  Jordan  v.  Jor- 
dan, 17  Ala.  466. 

The  brother-in-law  of  one  who  has 
in  his  possession  bonds  which  are  the 
subject-matter  of  the  suit,  but  who 
claims  no  interest  therein  and  is  not 
affected  by  the  decision  in  favor  of 
either  of  the  real  parties,  is  not  dis- 
qualified to  take  a  deposition  as  a 
magistrate.  Culver  v.  Benedict,  13 
Gray  (Mass.)  7. 

2.  Surety  on  Cost  Bond. — Objection  to 
a  deposition  that  the  officer  by  whom  it 
was  taken  and  returned  was  a  surety  on 
the  bond  for  costs  of  the  party  offering 
the  deposition  in  evidence  is  good. 
Floyd  V.  Rice,  28  Tex.  341. 

Mere  Identity  of  Name,  of  itself,  is  not 
sufficient  to  establish  the  fact  that  the 
commissioner  before  whom  a  deposition 
is  taken  is  the  same  person  who  is  shown 
by  the  papers  in  the  cause  to  be  an  in- 
terested party,  and  therefore  incom- 
petent to  act  as  commissioner;  conse- 
quently a  deposition  will  not  be  sup- 
pressed because  of  the  identity  of  name. 
Colgin  V.  Redman,  20  Ala.  651. 

When  Objection  Unayallable. — Where 
it  is  apparent  that  the  interest  of  the 
officer  is  for  the  party  objecting,  the  ob- 
jection will  be  of  no  force.  Ballard  v. 
Perry,  28  Tex.  347. 

FresnmptLon. — The  court  will  presume 
that  the  commissioner  is  neither  of  kin 
nor  counsel  to  the  parties  until  the  con- 
trary is  shown.  Gregg  v.  Mallett,  1 1 1 
N.  Car.  74. 

See  also  Williams  v.  Rawlins,  33  Ga. 
1 17,  wherein  it  appears  from  the  state- 
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4.  Under  CommiMion— ^.  Nature  of  Authority. — A  person 
empowered  by  a  commission  to  take  testimony  is  pro  hac  ince 
an  officer  of  the  court,^  and  his  authority  is  derived  from  the 
commission  itself.* 

b.  Who  may  be  Appointed.— The  commissioner  need  not  be 
an  officer  authorized  to  administer  an  oath  outside  of  the  author- 
ity conferred  by  the  commission.* 

6.  Designation  in  the  Commiaiion. — See  supray  VIII.  i.  ^.  Form  and 
Sufficiency, 

6.  Execution  by  Conuniiuoner  Hot  Named. — The  authority  con- 
ferred upon  a  particular  person  is  personal  and  cannot  be  dele- 
gated,^ but  the  commission  should  appear  to  have  been  executed 
by  the  person  named  therein.* 


ment  of  facts  that  counsel  were  offered 
an  opfjortunity  to  show  the  interest  of 
the  officer  who  took  the  deposition,  such 
officer  being  at  the  same  time  an  attor- 
ney of  the  court. 

1.  Gulf  City  Ins.  Co.  v,  Stephens, 
51  Ala.  121 ;  Blackie  t;.Cooney,  8  Nev. 
41;  Peters  v.  Rand,  108  Pa.  St.  255; 
Frank  v,  Colhoun,  59  Pa.  St.  381 ; 
Arnold  v,  Lightner,  i  Pa.  Dist.  Rep. 
792;  Williams  v,  Eldridge,  i  Hill  (N. 
Y.)  249;  Bradford  v.  Cooper,  i  La. 
Ann.  325. 

2.  Herndon  v,  Givens,  16  Ala.  261 ; 
Marr  v,  Wetzel,  3  Colo.  2;  Adams  v. 
Graves,  18  Pick.  (Mass.)  355;  Clement 
V,  Durgin,  5  Me.  9;  Seymour  v.  Far- 
ren,5i  Mo.  95. 

8.  Phillipi  V,  Bowen,  3  Pa.  St  ao, 
Humphries  r.  McCraw,  5  Ark.  61 ; 
Williams  v.  Rawlins,  35  Ga.  117;  Mc- 
George  v.  Walker,  65  Mich.  5 ;  Adams 
f .  Graves,  18  Pick.  (Mass.)  355 ;  Clem- 
ent V,  Durgin,  5  Me.  o  ;  Marr  r., Wet- 
zel, 3  Colo.  2 ;  Bradford  v.  Cooper,  i 
La.  Ann.  325. 

Under  the  Massachusetts  General 
Statutes,  c.  131,  ^  38,  providing  that 
•a  deposition  **  may  be  taken  before  a 
justice  of  the  peace  in  this  state,  or 
before  commissioners  appointed  under 
the  authority  of  the  state  or  govern- 
ment in  which  the  suit  is  pending,*'  a 
commissioner  appointed  by  the  court  of 
another  state,  under  the  authority  of 
its  laws,  to  take  a  deposition  within  the 
state,  to  be  used  in  a  suit  pending  in 
such  other  state,  is  appointed  by  au- 
thority of  that  state,  and  is  qualified  to 
administer  an  oath  upon  which  perjury 
may  be  predicated.  Com.  v.  Smith,  11 
Allen  (Mass.)  243. 

But  in  Utali  an  officer  appointed  to 
take    a  deposition   without    the  state 


must  be  one  specially  mentioned  by 
statute.  Newton  v,  crown,  i  Utah 
287. 

And  in  TezM  the  district  courts  have 
no  power  to  appoint,  to  take  depositions, 
any  one  not  authorized  by  the  general 
laws  of  the  state  to  take  them.  State  v. 
Cardinas,  47  Tex.  251. 

Ckmimlstionar  of  a  Stale. — A  commis- 
sioner appointed  by  the  governor  of 
another  state  to  take  a  deposition 
within  the  state  is  not  a  public  officer 
of  the  latter,  but  is  an  officer  of  the 
state  under  whose  authority  he  is  ap- 
pointed who  is  allowed  by  the  comity 
legislation  of  the  state  to  exercise 
within  it  like  power  in  the  execution 
of  his  office  as  other  state  officers. 
Lyman  v,  Hayden,  118  Mass.  422. 

4.  Cappeau  v.  Middleton,  i  Bar.  & 
G.  (Md.)  154. 

5.  See  infra^  XV.  Certificate, 
Depositions  taken  under  a  commis- 
sion directed  to  "George  Dunlair" 
are  not  admissible  when  Uiey  purport 
to  have  been  taken  by  **  George  Dun- 
bar.'* Breyfogle  v.  Beckley,  16  S.  & 
R.  (Pa.)  264. 

AltematiTe  Oommiiiion. — Where  a 
commission  to  take  a  de|>osition  in  a 
foreign  port  was  directed  to  a  com- 
missioner specially  named,  and,  in 
case  of  his  absence,  to  a  magistrate, 
the  magistrate's  certificate  of  the  ab- 
sence of  the  commissioner  specially 
named  was  deemed  sufficient  evidence 
of  that  fact  to  render  the  deposition 
admissible  in  evidence.  Savage  v, 
Brickhead,  20  Pick.  (Mass.)  167. 

Immaterial  Difference  in  Name.  —  A 
commission  addressed  to  '*  William 
Ogle"  and  returned  executed  by  **  Wil- 
liams Ogle  **  was  held  good.  Rust  v, 
Eckler,  41  N.  Y.  488. 
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Mat  Ooamisiioii. — A  commission  directed  to  two  commissioners 
must  in  some  states  be  executed  by  both,^  or,  if  it  may  be  exe- 
cuted by  one  upon  any  condition,  that  condition  should  appear 
to  exist ;  *  though  it  is  also  proper  in  some  states  to  issue  a  com- 
mission to  several  persons  to  be  executed  by  either.^ 

XI  Notice  of  Taxdig  Bepositiohs — 1.  Keoessity  of  Notice. — Of 
necessity,  the  party  against  whom  a  deposition  is  intended  to  be 
read  should  have  notice  of  the  time  and  place  of  the  taking,* 


1.  See  also  supra.Wlll.  i.  b.  Appli- 
cation for. 

One  Commlflaloner  Incompotent.  —  If 
one  of  two  commissioners  who  exe- 
cuted a  certificate  and  commission  was 
nnable  to  write,  but  made  his  mark,  it 
will  be  presumed  that  he  could  neither 
read  nor  write,  and  the  deposition  is  in- 
tdmissible.     Osten  v,  Carey,  33  Ga.  4. 

By  Conient. — Where  parties  to  the 
taking  of  depositions  consented  that  if 
one  commissioner  were  not  present  the 
examination  might  be  taken  before  the 
other,  it  was  held  that  the  fact  that  one 
commissioner  was  at  the  place  of  the 
execution  of  the  commission  at  the  time 
it  was  received  and  thereafter,  but  was 
absent  therefrom  on  the  production  and 
examination  before  the  other  commis- 
sioner, did  not  invalidate  the  deposition 
taken,  in  the  absence  of  any  proof  of 
abuse  or  of  unfairness  or  partiality  on 
the  part  of  the  commissioner  before 
whom  the  examination  was  taken. 
Leetch  v.  Atlantic  Mut.  Ins.  Co.,  4 
Daly{N.  Y.)  518. 

A  joint  commission  empowered  J.  G. 
H.  or  W.  H.  and  A.  S.  to  execute  a  com- 
mission, and  subsequently  the  parties 
f greed  that  A.  D.  and  W.  H.  should  be 
joint  commissioners.  It  was  held  that 
the  commission  was  improperly  exe- 
cuted and  returned  by  J.  G.  H.  and  A. 
t>-  Kingsbury  v.  Kimball,  33  Pa.  St. 
5^8. 

^^  ^'  Under  a  rule  providing  that 
"should  any  or  either  of  the  commis- 
sioners fail  to  attend  at  the  time  and 
pJace  for  taking  testimony  after  be- 
'"R  notified  thereof,  any  one  or  more 
conirniggiQugrs  named  in  the  com- 
niission  may  proceed  to  execute  the 
wme,"  a  return  to  a  commission  which 
^mes  several  commissioners  must 
f?^'*^  that  they  were  notified  of  the 
""^^  ajid  place  of  the  execution  of  the 
omttiiggJQjj    Mair  v.  January,  4  Minn. 

.  *•  ^ennfylTaala.  —  Testimony  taken 

Another  state  upon  a  joint  commis- 

^^^  is  admissible  although  the  com- 


missioner named  by  one  of  the  parties 
did  not  attend  at  the  execution  of 
the  commission.  Pennock  v.  Free- 
man, I  Watts  (Pa.)  401. 

Where  there  is  but  one  commission, 
directed  to  several  persons  residing  in 
different  counties,  authorizing  them, 
or  either  of  them,  to  take  depositions, 
but  the  authority  to  each  commis- 
sioner does  not  restrict  him  to  action 
within  the  county  in  which  he  re- 
rides,  there  is  no  irregularity  in  the 
t.Jvinp  of  a  deposition  by  a  commis- 
sioner in  a  county  other  than  the  one 
in  which  he  resides  and  which  is  des- 
ignated in  the  commission.  Nussear 
V.  Arnold,  13  S.  &  R.  (Pa.)  323. 

A  joint  commission  issued  to  a  for- 
eign country'  contained  a  nomination  by 
plaintiff  of  commissioners,  setting  out 
their  profession  and  places  of  residence, 
and  the  defendant  merely  named  two 
persons  **  of  London.*'  Commission- 
ers nominated  by  plaintiff  caused  in- 
quiries to  be  made  before  the  commis- 
sioners named  by  defendant,  and  not 
being  able  to  find  them  they  executed  a* 
commission  ex  parte  and  it  was  held 
that  the  commission  was  properly  exe- 
cuted. Pigott  V.  Holloway,  i  Binn. 
(Pa.)  436. 

Hew  York. — When  a  commission  is 
directed  to  two,  either  or  both  of  them 
being  authorized  thereby  to  execute  it, 
and  the  return  is  signed  by  only  one  of 
them,  it  will  be  presumed  that  he  alone 
was  present  at  its  execution,  though  the 
words"by  virtue  of  a  commission  *  *  * 
to  us  directed  "  appear  in  the  caption 
of  the  return.  Williams  v,  Eldridge,  i 
Hill  CN.  Y.)  249. 

MlsslBBippl. — Under  a  statute  direct- 
ing that  depositions  shall  be  certified 
by  the  commissioner  or  commissioners, 
or  a  majority  of  them,  a  deposition 
taken  before  two  of  three  commissioners 
named  is  admissible.  Stone  v.  Can- 
non, 9  Smed.  &  M.  (Miss.)  595. 

4.  Alabama. — Ulmer  v.  Austill,  9 
Port.  (Ala.)  157;  Milton  v.  Rowland, 
II  Ala.  732;  Garnett  v.  Yoe,  17  AU. 
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though    in   a    few   cases,    depending  upon    statutory    construe- 


74:  Oxford  Iron  Co.  v.  CJiiinchett,  44 
Ala.  -^7. 

California. — Ellis  v,  Jaszynsky,  5 
Cal.  444. 

Colorado. — Jones  v.  Carruthers,  i 
Colo.  291. 

District  of  Columbia. — Dunlop  v. 
Munroe,  i  C ranch  (C.  C.)  536. 

Maine. — Allen  v.  Doyle,  33  Me. 
420,  Harris  v.  Brown,  63  Me.  51. 

Maryland. — Boreing  v.  Singeiy,  2 
Har.  &  J.  (Md.)  455;  Collins  v.  Elli- 
ott, I  Har.  &  J.  (Md.)  i ;  Johnson  v. 
Kraner,  2  Har.  &  M.  (Md.)  243; 
Young  V.  Mackall,  4  Md.  362. 

Massachusetts. — Daniels  v.  BuUard, 
Quincy  (Mass.)  41 ;  Davis  v.  Allen,  14 
Pick.  (Mass.)  313;  Bryant  xk  Com- 
monwealth Ins.   Co.,  9  Pick.  (Mass.) 

485. 

Michigan. — Brown  v.  Watson,  66 
Mich.  223. 

Nebraska. — Farrington  v.  Stone,  35 
Neb.  456. 

New  Hampshire. — Cater  v.  Mc- 
Daniel,  21  N.  H.  231;  Carlton  v.  Pat- 
terson, 29  N.  H.  580;  Deming  r.  Fos- 
ter, 42  N.  H.  165. 

New  Jersey. — Parker  v.  Hayes,  23 
N.  J.  Eq.  186. 

New  York. — Watson  v.  Delafield, 
Col.  &  C.  Cas.  (N.  Y.)407;  Kirby  v. 
Watkeys,  Col.  &  C.  Cas.  (N.  Y.)  316; 
Elverson  xk  Vanderpoel,  41  N.  Y. 
Super.  Ct.  257. 
.  North  Carolina. Slo&n  v.  Willi- 
ford,  3  Ired.  (N.  Car.)  307. 

Ohio. — Houpt  V.  Houpt,  Wright 
(Ohio)  156;  Brown  v.  Raft  of  Timber, 
I  Handy  (Ohio)  13. 

Pennsylvania. — Vincent  v.  Huff,  4 
S.   &  R.  (Pa.)  298;  Gilpin  v.  Semple, 

1  Dall.  (Pa.)  251 ;  Hamilton  v.  Menor, 

2  S.  &  R.  (Pa.>  70. 

l/tah. — Newton  v.  Brown,   i   Utah 

287. 

Vermont. — Burgess  v,  Grafton,  10 
Vt.  321 ;  Hopkinson  v.  Watson,  17  Vt. 
91 ;  Briggs  v.  Green,  33  Vt.  565. 

Virginia. —  Collins  v.  Lowry,  2 
Wash.*  (Va.)  75;  Stubbs  v.  Burwell,  2 
Hen.  &  M.  (Va.)  536;  Unis  v.  Charl- 
ton, 12  Gratt.  (Va.)  484;  Pant  v.  Mil- 
ler, 17  Gratt.  (Va.)  187. 

Jf>.«/  Virginia. — Buster  f.  Holland, 
27  W.  Va.  511. 

JVisronsiu. — Fowler  v.  Colton,  i 
Pin.  (Wis.)  331. 

Several  witnessoB. — If  the  deposi- 
tions of  two  witnesses  are  taken,  and 


the  notice  is  sufficient  to  authorize  the 
taking  of  the  deposition  of  but  one, 
the  proper  practice  is  to  suppress  the 
deposition  not  authorized  by  the  no- 
tice.    Pape  V.  Wright,  116  Ind.  502. 

IxuKdrenoy  Prooeedlngs. — In  a  pro- 
ceeding in  re  by  an  assignee  of  an 
insolvent  estate,  for  the  purpose  of 
enabling  him  to  procure  information 
relative  to  alleged  concealed  assets, 
there  is  no  adverse  party,  and  hence  no 
notice  is  necessary.  State  v.  Ingerson, 
62  N.  H.437. 

Where  Defendant  Is  a  Mere  Btalce- 
liolder,  and  a  suit  is  instituted  by  agree- 
ment of  the  parties  to  try  the  right  of 
the  plaintiff  or  others  to  moneys  held 
by  defendant,  the  notice  of  the  taking 
of  the  deposition  on  behalf  of  a  third 
person  should  be  given  as  well  to  such 
third  person  as  to  the  defendant  Nich- 
olson V.  Eichelberger,  6  S.  &  R.  (Pa.) 

546. 

A(Uonmment  Supplying  naee  of  No- 
tice.— Where  no  notice  is  given  of  the 
time  and  place  of  the  actual  taking  of 
the  deposition,  an  adjournment  of  the 
matter  by  the  commissioner  will  not 
supply  the  place  of  the  notice,  where 
there  is  no  statutory  provision  for  such 
adjournment.  Parker  v.  Hayes,  23  N. 
J.  Eq.  186. 

Unnecessary  Notice. — The  fact  that  a 
notice  was  given  which  was  not  neces- 
sary will  not  render  the  deposition  in- 
admissible. Wainwright  v,  Webster, 
II  Vt.  576. 

New  Notice. — New  notice  of  the  tak- 
ing of  the  deposition  should  be  given 
where,  on  the  original  notice,  the  ad- 
verse party  attended  and  waited  for  a 
reasonable  time,  but  after  he  left  the 
deposition  was  taken.  Stockton  v. 
Williams,  Walk.  (Mich.)  120. 

Where  the  magistrate  before  whom 
a  deposition  is  to  be  taken  adjourns  the 
time  of  taking  it  because  the  deponent, 
although  duly  summoned,  did  not  at- 
tend, under  the  provisions  of  Rev.  Stat., 
c.  133,  §  36,  it  is  not  necessary  to  give  a 
new  notice  to  the  adverse  party,  where 
he  had  been  duly  notified  of  the  time 
first  appointed  and  did  not  attend. 
Dorrance  v.  Hutchinson,  32  Me.  357. 
But  see  Kelly  v.  Martin,  53  Kan.  380; 
Hamilton  v.  Menor,  2  S.&  R.(Pa.)  70. 

Where  a  demurrer  has  been  stricken 
out  on  the  ground  that  it  was  inter- 
posed for  delay,  the  court  may,  to  pre- 
vent further  delay,  require,  as  a  condi- 
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tion  *  or  the  prevailing  practice,  notice  is  not  required.* 

WaiTor  of  Votioo. — Notice,  however,  may  be  expressly  or  impliedly 
waived,*  as  by  the  personal  presence  of  the  party  entitled  to 


lk>n  of  the  right  to  answer,  that  the 
defendant  stipulate  that  the  deposition 
maj  be  taken  on  notice  previously 
given.  Sleep  v,  Heymann,  57  Wis.  493. 
Ponnsytvaiila. — Under  the  prevailing 
practice  in  Pennsylvania  the  testimony 
may  be  taken  by  deposition  anywhere 
within  the  state  upon  notice,  but  can- 
not be  used  if  the  witness  lives  within 
forty  miles,  unless  he  has  been  subpoe- 
naed or  cannot  be  found ;  but  testimony 
without  the  state  is  required  to  be 
taken  by  commission.  Bibbey  v.  Metro-  * 
ropolitan  L.  Ins.  Co.,  3  Pa.  Dist.  Rep. 

necessity  of  Notice  by  Adverse  Party. 
— Where  the  notice  required  by  statute 
is  given  and  the  party  is  present  at  the 
time  and  place  stated  therein  but  de- 
clines to  take  the  deposition,  the  ad- 
verse partv  may  take  it.  Crabb  v. 
Orth,  133  Ind.  11. 

Under  the  Illinois  Statute  (Rev.  Stat, 
c.  51,  ^§  26,  28),  the  party  who  gives 
notice  that  he  will  sue  out  a  dedimus  to 
take  testimony  upon  written  interroga- 
tories, after  receiving  notice  that  the 
party  to  whom  the  notice  was  given  has 
elected  to  take  the  deposition  on  oral 
interrogatories,  should  reply,  with  a  no- 
tice of  the  time  and  place  where  such 
depositions  will  be  taken  on  oral  in- 
terrogatories. Lewis  V,  Fish,  40  111. 
App.  372. 

1.  Miller   v.  Young,  2   C ranch  (C. 

c.)  53. 

FUhue  of  Statute  to  Require.— Notice 

is  not  necessary  where  the  statute  au- 
thorizing the  taking  makes  no  provision 
for  notice.  Wisdom  v.  Reeves  (Ala. 
1895),  18  So.  Rep.  13. 

Hotioe  or  Written  Interrogatories. — 
Where  a  witness  resides  without  the 
state  but  in  a  different  county  from  the 
place  of  trial  his  deposition  may  be  taken 
either  upon  notice  or  written  interroga- 
tories.    Fabian  v.  Davis,  5  Iowa  456. 

Beftiial  to  Join  in  Interrogatories. — 
Under  statutory  provisions  (Ark.  Dig., 
^*  55»  4^  9-12)  that  if  one  of  the  parties 
refuse  to  join  in  the  interrogatories,  the 
commission  may  nevertheless  issue, 
there  is  no  necessity  for  notice  if  notice 
of  the  application  for  a  commission  has 
been  given.  O'Neill  v.  Henderson,  15 
Ark.  235. 

a.  Maryland — Foreign  Commlaalons. — 
By  the  settled  practice  in  Maryland, 


when  a  foreign  commission  issues  no 
notice  is  necessary,  but  it  is  enough  if 
the  interrogatories  filed  be  sent  out 
with  the  commission ;  sufficient  oppor- 
tunity, however,  should  be  given  the 
adverse  party  to  enable  him  to  exhibit 
cross-interrogatories  before  the  com- 
mission is  sent  out.  Baltimore,  etc., 
R.  Co.  V.  State,  60  Md.  449;  Owings 
V.  Norwood,  2  Har.  &  J.  (Md.)  98; 
Parker  v.  Sedwick,  4  Gill  (Md.)  318; 
Calvert  T'.  Coxe,  i  Gill  (Md.)95;  Hat- 
ton  V.  McClish,  6  Md.  407 ;  Parker  v. 
Sedwick,  5  Md.  281.  And  see  Law 
V.  Scott,  5  Har.  &  J.  (Md.)  438. 

Where  the  law  requires  no  notice  in 
writing,  nor  limits  the  proof  of  notice 
to  any  specific  form,  it  is  sufficient  if 
it  satisfactorily  appear  to  the  court  in 
which  the  deposition  is  offered  as  evi- 
dence that  the  adverse  party  had  due 
notice  of  the  taking  of  the  deposition 
in  the  very  case  to  which  it  relates. 
Matthews  v.  Dare,  20  Md.  248. 

Louisiana. —  Where  cross- interroga- 
tories have  been  propounded  to  a  wit- 
ness under  a  commission,  notice  to  the 
party  by  whom  they  were  propounded 
of  the  time  and  place  of  taking  the 
testimony  is  unnecessary.  Stat.  25th 
March,  1828,  §9;  Bradford  v.  Cooper, 
I  La.  Ann.  325. 

Massachusetts  —  Notice  to  Agent.  — 
Where  a  commission  is  issued  to  any  • 
magistrate  in  a  foreign  state  to  take 
the  deposition  of  unnamed  witnesses, 
and  the  party  procuring  the  depo- 
sition files  interrogatories,  but  the 
adverse  party  declines  putting  cross- 
interrogatories  but  requests  that  his 
agent  at  the  place  of  the  caption  should 
have  notice  to  attend  the  examination, 
the  deposition  may  be  excluded  where 
such  notice  is  not  given.  Bryant  r;. 
Commonwealth  Ins.  Co.,  9  Pick. 
(Mass.)  486. 

Vermont. — Depositions  taken  to  be 
used  before  auditors  appointed  by  the 
County  Court  without  notice  and  with- 
out filing  are  admissible,  in  view  of 
the  long  practice  of  that  court  in  that 
respect,  and  although  the  statute  re- 
quires notice  and  filing  with  reference 
to  depositions  taken  to  be  used  in  the 
Countv  Court.   Brigham  v.  Abbott,  21 

vt.  455. 

3.  Holman  v.  Bachus,  73  Mo.  49; 
Deming  v,  Foster,  42  N.  H.  165 ;  New- 
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notice  and  cross-examination  by  him,^  the  submission  of  cross- 
interrogatories,*  or  by  other  acts  or  omissions  from  which  a. 
waiver  can  be  inferred.* 

2.  Who  Seqnired  to  Give  Kotioe. — The  notice  is  usually  given  by 
the  party  desiring  to  use  the  testimony,*  or  by  his  attorney,* 
though  in  executing  a  foreign  commission,  or  where  so  provided 
by  law,  notice  may  be  given  by  the  person  or  officer  designated 
to  take  the  deposition.® 


ton  v.  Brown,  i  Utah  287 ;  Weaver  v. 
Cochran,  3  Yeates  (Pa.)  168. 

1.  Alabama.  —  Rogers  v.  Wilson, 
Minor  (Ala.)  407;  Brahan  v.  Debrell, 
I  Stew.  (Ala.)  14. 

Arkansas. — Caldwell  r.  Mc Vicar,  9 
Ark.  418. 

Kentucky, —  Talbot  v.  Bradford,  2 
Bibb  (Ky.)3i6. 

Mississippi, — Ragan  v.  Cargill,  24 
Miss.  540. 

Missouri, — Sej^mour  v.  Farrell,  51 
Mo.  95. 

New  Jersey, — State  v,  Bassett,  33 
N.  T.  L.  26. 

New  Tork. — Jackson  v.  Kent,  7  Cow. 
(N.  Y.)  59;  Mum  ford  v.  Church,  i 
Johns.  Cas.  (N.  Y.)  147. 

North  Carolina, — Sparrow  v,  Blount, 
90  N.  Car.  514. 

Ohio. — Brown  v.  Raft  of  Timber,  i 
Handy  (Ohio)  13. 

Tennessee.  —  Wilson  v.  Smith,  5 
Yerg.  (Tenn.)  379. 

Wisconsin, — Miller  v.  McDonald,  13 
Wis.  673. 

Contra^  Hall  v.  Houghton,  37  Me. 
411. 

UnaQthorlied  AUendanoe  and  OztMs- 
•xamlnatloii  by  Penon  Interegted. — A 
deposition  taken  without  notice  to  the 
adverse  party  is  inadmissible,  though 
a  person  having  an  interest  in  the 
subject-matter  of  the  dispute  attended 
without  authority  and  cross-examined. 
Vincent  r.  Huff,  4  S.  &  R.   (Pa.)  298. 

Deposition  Taken  under  Order.  — 
Where  a  deposition  is  taken  under  an 
order  of  the  court,  the  appearance  of 
the  adverse  party  cannot  be  regarded 
as  voluntary  so  that  a  waiver  of  due 
notice  may  be  inferred.  Cater  v, 
McDaniel,  21  N.  H.  231. 

What  Oonitltates  an  Appearance. — A 
statement  at  the  foot  of  a  deposition, 
**  to  all  of  which  testimony  the  said 
James  M.,  by  James  Y.,  his  attorney, 
objected  as  being  illegal :  Attest,  H.  S., 
J.  P.,'*  was  held  to  be  an  extra-official 
act  of  the  justice  and  to  furnish  no 
evidence  of    such  an   appearance    as 


constituted  a  waiver  of  notice.     Cald- 
well T'.  McVicar,  9  Ark.  418. 

Bending  Bepresentatlye.  —  A  partj 
cannot  insist  that  he  had  no  notice  <» 
the  taking  of  the  deposition  where  it 
appears  that  he  sent  his  brother,  who 
was  present  at  the  examination,  for 
that  purpose.  Bedford  r.  Ingram,  5 
Hayw.  (Tenn.)  1155. 

3.  Aicardi  v.  Strang,  38  Ala.  326; 
Potts  V.  Coleman,  86  Ala.  94;  Benham 
V.  Purdy,  48  Wis.  99. 

8.  Reading  Deposition. — By  reading  a 
deposition  the  adverse  party  admits 
notice.  Devinny  v.  Jelly,  Tappan 
(Ohio)  159. 

Consent  to  Reading. — Notice  may  be 
waived  by  an  agreement  that  deposi- 
tions previously  taken  may  be  read. 
Wilkinson  v.  Ward,  42  111.  App.  541. 

Fallnre  to  Ottiect  to  Reading.— Where 
depositions  are  read  without  objection, 
or,  if  objected  to,  no  exception  is  taken 
to  their  admis.sion  upon  another  trial 
of  the  cause,  they  will  not  be  excluded 
because  of  failure  to  prove  a  notice 
to'  take  them,  unless  the  objectant  gave 
notice  to  the  adverse  party  of  the  in- 
tention to  object,  so  as  to  enable  the 
party  presenting  them  to  have  them 
retaken.  Peshine  t'.  Shepperson,  17 
Gratt.  (Va.)472. 

Fallnre  of  New  Parties  to  01i)eot  to 
Want  of  Notice.  — Failure  of  parties 
added  to  a  cause  to  object  to  a  deposi* 
tion  otherwise  than  to  the  competency 
of  the  evidence,  will  amount  to  waiver 
of  an  objection  that  they  had  no  notice 
of  the  taking  of  the  deposition,  as  re- 
quired by  statute.  Ryan  v.  O'Connor, 
41  Ohio  St.  368. 

Notice  by  AdTsrse  Party. — A  party  no- 
tifying an  officer  that  a  deposition  will 
be  taken  before  him  on  behalf  of  the 
other  party  cannot  himself  allege  want 
of  notice  where  the  officer  questions 
the  witness  at  his  request.  Bamet  v. 
School  Directors,  6  W.  &  S.  (Pa.)  46. 

4.  King  V,  Ritchie.  18  Wis.  554. 

5.  King  r.  Ritchie,  18  Wis.  554. 

6.  Maryland. — A  notice  by  commia^ 
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8.  Seqnisites  and  Sufficiency. — The  requirements  of  the  notice  are 
usually  regulated  by  statutes  or  by  rules  of  court,  and  are  de- 
signed  to  afiFord  the  adverse  party  an  opportunity  to  cross-ex- 
amine ;  and  while  no  rule  applicable  to  all  cases  can  be  laid  down^ 
and  the  sufficiency  of  the  notice  must  be  judged  in  a  great  degree 
by  the  circumstances  of  each  case,^  yet  there  are  certain  general 


sioners  of  the  time  and  place  of  taking 
testimony  under  a  foreign  commission 
is  sufficient,  Calvert  v.  Coxe,  i  Gill 
(Md.)  97,  ii6;  but  notice  by  the  attor- 
ney without  the  consent  of  the  com- 
missioner is  not  sufficient.  Parker  v. 
Sedwick,  4  Gill  (Md.)  331. 

In  Hatton  v.  McClish,  6  Md.  407,  it 
is  said  that  there  are  two  modes  of 
eiving  notice  of  the  execution  of  a 
foreign  commission — actual  notice  by 
the  commissioner  and  constructive  no- 
tice by  filing  interrogatories  in  the 
clerk's  office  before  the  commission 
goes  out.  See  also  Boreing  v.  Singery, 
2  Har.  &  J.  (Md.)  455,  distinguishing 
Owings  V.  Norwood,  2  Har.  &  J. 
(Md.)  98. 

Tennessee. — Under  Code  Tenn.,  § 
3843,  requiring  a  master  in  chancery 
before  whom  a  deposition  is  to  be 
tak.en  to  give  notice  to  the  adverse 
party,  or  his  solicitor,  of  any  order, 
rule,  or  proceeding  taken  at  his  office 
affecting  such  party,  the  negligence 
of  the  master  to  give  the  notice  is 
merely  directory  and  will  not  operate 
to  vitiate  or  exclude  the  deposition. 
Shea  v.  Mabry,  i  Lea  (Tenn.)  319. 

Where  notice  is  given  by  one  justice 
and  subsequently  the  deposition  is  reg- 
ularly taken  before  another  justice, 
and  the  testimony  is  substantially  the 
same  in  each  deposition  and  both  are 
read,  the  error  in  giving  the  notice  is 
cured.      King    v.    Ritchie,    18    Wis. 

554- 

Maine. — Although  by  statute  a  jus- 
tice of  the  peace  is  not  authorized  to 
take  depositions  in  cases  where  he  is 
or  has  been  counsel  or  attorney,  yet  he 
may  issue  notices  to  the  adverse  party 
returnable  before  another  magistrate. 
Cutler  V,  Maker,  41  Me.  594. 

1.  Harrison  v,  Peterson,  2  Law  Re- 
pos.  (N.  Car.)  471 ;  Kellum  v.  Smith, 
39  Pa.  St.  241. 

Hecesstty  of  Strict  Comidlanoe  with 
Ststote. — It  is  not  necessary  that  the 
notice  to  the  adverse  party  that  a  dep- 
osition is  to  be  taken  should  be  pre- 
cisely in  the  form  prescribed  by  stat- 
ute.    It  is   sufficient   if    it   conforms 


thereto    in    substance.     Dorrance    v. 
Hutchinson,  22  Me.  357. 

Oral  Notloe.— Although  an  omission 
to  notify  the  adverse  party  in  writing 
of  the  time  and  place  of  the  taking  of 
the  deposition  may  furnish  good  cause 
to  suppress  it  if  the  fact  of  notice  is 
denied,  yet  oral  notice  will  be  deemed 
sufficient  if  the  fact  of  notice  is  not 
denied.    Milton  v.  Rowland,  11  Ala. 

732. 

Under  a  statute  requiring  personal 
notice  to  the  adverse  party  by  the 
magistrate  taking  the  deposition,  mere 
verbal  notice  to  a  person  representing 
the  adverse  party  of  the  taking  of  the 
deposition  without  the  state  is  insuf- 
ficient. Brintnall  v,  Saratoga,  etc.,  R. 
Co.,  32  Vt  665. 

Notice  between  OremiUng  Motion  to 
Redooket  Cause  and  the  Bedocketlng. — 
Notice  to  take  depositions  given  in  the 
interim  between  the  overruling  of  a 
motion  to  docket  the  cause  and  the 
time  when  the  cause  is  redocketed  is 
unavailable.  Toy  v.  Aultman,  etc., 
Mfg.  Co.,  II  111.  App.  413. 

General  Notice. — Where  a  commis- 
sioner, to  whom  accounts  have  been 
referred  by  an  interlocutory  order  or 
decree  for  adjustment  and  settlement, 
takes  the  deposition  of  witnesses  to 
enable  him  to  act  upon  the  subject,  his 
general  notice  of  such  proceedings 
is  sufficient  without  a  special  notice 
from  him  or  from  the  adverse  party 
that  such  depositions  will  be  taken. 
M'Candlish  v,  Edloe,  3  Gratt.  (Va.) 
315. 

Notice  for  Absdnte  Deposition  nnder 
Enle  for  Deposition  De  Bene  Esse. — No- 
tice to  a  particular  agent  to  take  the 
deposition  of  a  nonresident  witness  to 
be  read  absolutely,  is  not  supported  by 
a  rule  authorizing  notice  to  that  agent 
to  take  the  deposition  of  the  same  wit- 
ness de  bene  esse^  the  witness  being,  at 
the  granting  of  the  rule,  a  resident  of 
the  state.  Lindsey  v.  J-.ee,  i  Dev.  (N. 
Car.)  464. 

Variance  between  Notice  Berred  and 
CJopy  Returned. — If  the  notice  served 
upon  the  party  is,  upon  its  face,  calcu- 
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requirements  which  are  usually  necessary ;  thus  the  notice  should 

state : 

The  Court  in  which  the  action  is  pending,^ 

The  Title  of  the  OaoM  or  the  names  of  the  parties  thereto,^ 

The  Offieer  before  whom  it  is  proposed  to  take  the  deposition,' 


lated  to  mislead  him,  it  is  insufficient; 
but  if  it  is  not  so  calculated  to  mislead 
him  it  will  be  sufficient,  although  it  is 
not  a  literal  copy  of  a  notice  returned 
with  the  depositions  which  is  con- 
fessedly good.  Bowyer  v.  Knapp,  15 
W.  Va.  277. 

1.  Compliance  with  Statnte. — Where 
the  caption  of  a  notice  to  take  deposi- 
tions includes  the  name  of  the  court 
and  the  title  of  the  action,  and  the  body 
of  the  notice  specifies  that  the  deposi- 
tion to  be  taken  is  to  be  used  ^*  as  evi- 
dence on  the  trial  of  the  above-entitled 
action,*'  it  substantially  complies  with 
the  requirement  of  a  statute  that  the 
notice  shall  specify  the  action  or  pro- 
ceeding and  the  name  of  the  court  in 
which  it  is  to  be  used.  Sparks  v. 
Sparks,  51  Kan.  195. 

Time  of  Holding  Court. — Unless  re- 
quired by  statute,  the  time  when  the 
court  is  to  be  holden  need  not  be  stated 
in  the  notice  of  the  time  and  place  of 
taking  the  deposition.  Great  Falls 
Mfg.  Co.  V.  Mathes,  5  N.  H.  574. 

The  Nature  of  the  Action  or  Issue  be- 
tween the  parties  need  not  be  stated  in 
the  notice  if  it  is  otherwise  complete. 
Bundy  v.  Hyde,  50  N.  H.  116. 

2.  Kingsbury  r.  Smith,  13  N.  H.  109. 
The  notice  should   indicate   to  the 

adverse  party  with  reasonable  cer- 
tainty when,  where,  and  in  what  suit 
the  depositions  are  to  be  taken.  Bow- 
yer V.  Knapp,  15  W.  Va.  277. 

Immaterial  Error. — A  slight  error  in 
the  title  of  a  cause  which  is  not  mis- 
leading will  not  invalidate  a  notice  of 
the  time  and  place  of  taking  a  deposi- 
tion. Mills  V.  Dunlap,  3  Cal.  94; 
Merchants*  Despatch  Transp.  Co.  v. 
Leysor,  89  111.  43. 

Where  notice  to  take  a  deposition  is 
entitled  in  a  cause  and  the  caption  is 
the  same  as  in  the  notice,  the  deposi- 
tion is  not  objectionable  because  the 
names  of  the  parties  are  not  again  set 
forth  in  either  notice  or  caption. 
Claxton  7'.  Adams,  i  MacArthur  (D. 
C.)  496. 

A  notice  is  sufficient,  although  the 
case  is  wrongly  entitled,  if  the  coun- 
sel receiving  the  notice  knew  inferen- 
tially  the  name  of  the  case,  was  in- 


formed of  the  names  of  the  witnesses 
to  be  examined,  and  signified  his  in- 
tention to  be  present  at  the  examina- 
tion.    Matthews  v.  Dare,  20  Md.  248- 

If  a  notice  states  with  reasonable 
certainty,  though  not  in  terms,  who 
are  the  parties  to  the  action  in  which 
it  is  proposed  to  take  the  deposition, 
it  is  sufficient.  Kingsbury  v.  Smith, 
13  N.  H.  109. 

Attendance  at  Hearing. — If  the  ad- 
verse party  attends  at  the  hearing  and 
is  not  misled  he  cannot  complain  of 
an  omission  to  describe  one  of  the 
parties  as  executor.  Ballou  v.  Tilton, 
52  N.  H.  605. 

Nominal  Plaintiff. — A  notice  to  take  a 
deposition  in  the  name  of  the  nominal 
plaintiff  is  sufficient.  Curie  v.  Beers, 
3  J.  J.  Marsh.  (Ky.)  172. 

Enutltng  In  Two  Causes. — A  notice  en- 
titled in  two  distinct  causes  is  insuf- 
ficient. Laithe  v.  McDonald,  7  Kan.  254* 

8.  Bufflciency  of  Designation. — A  cita* 
tion  to  appear  before  a  notary  public, 
naming  him,  sufficiently  states  the 
magistrate  before  whom  the  deposition 
is  to  be  taken.  Barber  r.  Bennett,  58 
Vt.  476. 

A  notice  that Buckley,  Esq.,  a 

justice  of  the  peace  of  Freeport,  111., 
was  nominated  commissioner,  etc.,  is 
sufficient  where  it  does  not  appear  that 
the  party  taking  the  deposition  was  a 
different  one  from  the  one  supposed  to 
have  been  named.  Kellum  v.  Smith, 
39  Pa.  St.  241. 

Idem  Sonans. — A  notice  specified  that 
the  deposition  would  be  taken  at  the 
office  of  *'  Dan.  Ray,"  whereas  the  dep- 
osition itself  showed  that  it  was  taken 
at  the  office  of  **  Daniel  E.  Wray."  It 
was  held  that  "Dan."  being  an  abbre- 
viation of  "  Daniel,"  and  **  Ray'*  and 
**  Wray  *'  being  idem  sonans,  the  omis- 
sion of  the  middle  letter  was  imma- 
terial; and,  further,  that  Wra^'  being 
identified  in  the  notice  as  an  attorney 
at  law  of  the  place  where  the  deposition 
was  taken,  and  there  being  no  claim 
that  there  was  any  other  person  of  that 
name  or  having  one  sounding  like  it  in 
that  place,  the  opposing  party  could 
not  have  been  misled.  Sparks  v. 
Sparks,  51  Kah.  195. 
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Tha  Vames  of  the  Witnesses  whose  testimony  is  sought,  ^ 
The  Time  of  taking  the  deposition.  * 


Designation  of  Officer  Other  than  One 
Taking  Deposition. — Where  the  name  of 
the  magistrate  is  necessarily  inserted  in 
the  notice,  the  deposition  cannot  be  ta- 
ken before  another  magistrate.  Henry 
17.  Huntley,  37  Vt  316.  But  where  the 
notice  need  not  designate  before  what 
particular  officer  it  will  be  taken,  if  it 
does  so  specify,  the  fact  that  it  was 
taken  before  a  different  officer  will  not 
invalidate  it.  Harvey  v.  Osborn,  55 
Ind.  535;  Williams  v.  Chadbourne,  6 
Cel.  560. 

Hoilce  to  Take  befbre  Unauthorised 
Person. — ^Where  notice  is  given  of  the 
taking  of  a  deposition  at  a  certain  time 
and  place  and  before  a  person  not 
authorized  to  take  depositions,  and  the 
deposition  is  taken  at  the  time  and 
place  specified  but  before  another  per- 
son duly  qualified,  the  notice  is  insuf- 
ficient.   Daggett  V.  Tallman,  8  Conn. 

178. 

1.  Minot  V.  Bridgewater,  15  Mass. 
492;  Robertson  v,  Campbell,  i  Overt. 
(Tenn.)  172. 

All  the  Witnesses  whose  depositions 
it  is  proposed  to  take  need  not  be 
named.  Mumma  v.  McKee,  10  Iowa 
107. 

It  is  no  ground  of  exception  to  a 
deposition  that  the  notice  was  given 
to  take  the  depositions  of  A,  B,  C, 
and  others,  and  the  deposition  of 
neither  A,  B,  nor  C  was  taken.  Mc- 
Du^ald  V.  Smith,  11  Ired.  (N.  Car.) 
576. 

A  general  notice  that  the  depositions 
of  divers  witnesses  will  be  taken  is  in- 
sufficient as  a  notice  by  a  party  who 
seeks  to  introduce  his  own  testimony. 
Brown  v.  Raft  of  Lumber,  i  Handy 
(Ohio)  13. 

Witness  Known  by  More  than  One 
Isms. — A  person  giving  notice  may 
designate  the  proposed  witness  by 
either  of  two  names  by  which  the  wit- 
ness is  equally  well  known.  Kent  v. 
Buck,  45  Vt.  18. 

msnomer. — Under  a  notice  eiven  to 
take  the  deposition  of  John  P.,  the  dep- 
osition of  John  G.  r.  may  be  read. 
Brooks  v.  M'Kean,  Cooke  (Tenn.)  162. 

The  deposition  of  Tames  H.  is  not 
admissible  under  a  notice  of  the  taking 
of  the  deposition  of  Patrick  H.  Pat- 
terson V.  Wabash,  etc.,  R.  Co.,  54 
Mich.  91. 


A  notice  of  the  taking  of  the  depo- 
sition of  a  married  woman  which  des- 
ignates her  as  *♦  Mrs.  T.  V.  P.,"  "  J.  V. 
P."  being  the  name  of  her  husband,  is 
not  insufficient  for  that  reason.  Kent 
V.  Buck,  45  Vt.  18. 

Error  Cured. — Error  in  the  name  of 
the  proposed  witness  is  cured  by  the 
appearance  of  the  adverse  party  and 
cross-examination.  Waldron  v.  St. 
Paul,  33  Minn.  87. 

Substitntion  of  Comxnissioner's  Name 
for  That  of  Witness. — A  mistake  where- 
by the  name  of  the  commissioner  was 
inserted  as  a  witness  is  not  sufficient  to 
authorize  the  exclusion  of  the  deposi- 
tion where  it  appears  that  the  name  of 
the  witness  was  correctly  given  in  the 
interrogatories  that  were  served  with 
the  notice,  and  that  the  adverse  party^ 
was  not  misled.  Eastman  v.  Bennett, 
6  Wis.  232. 

Discrepancy  in  Name  of  Witness. — 
Where  the  notice  was  **  at  the  house 
of  Capt.  A.  Gor doner f  on  the  13th  and 
14th  days  of  March  next,  to  take  the 
deposition  of  said  A.  Gardner i*^  on 
the  commission  was  **  to  cause  A.  Gor- 
dau  to  come  before  you —  between 
Ridge'^s  orphans^  by  their  next  friend^ 
y.  Haines^  complainants^  and  W.  T. 
Lewis  and  other  defendants;'*'*  and  the 
preamble  of  the  deposition  recited  **  to 
take  the  deposition  of  A.  Gordon — 
wherein  y.  Haines  as  the  next  friend  of 
the  orphans  of  W.  Ridge  is  plaintiffs 
and  W.  T,  Lewis  and  IV.  Corch  and 
others,  are  the  defendants,  at  the  house 
of  said  A.  Gordon^"  the  deposition  was 
admitted.  Ridge  v.  Lewis,  Cam.  &  N. 
(N.  Car.)  483. 

It  should  appear  by  the  depositions 
that  they  were  taken  agreeably  to  no- 
tice, and  proof  is  inadmissible  to  show 
that  they  were  in  fact  taken  according 
to  notice.  Collins  v.  Elliott,  i  Har.  & 
J.  (Md.)  I ;  Young  v.  Mackall,  3  Md. 
Ch.  404,  4  Md.  368. 

If  the  name  and  residence  of  the 
witness  have  not  been  truly  given,  the 
deposition  is  inadmissible.  Garner  v. 
Cutler,  38  Tex.  176. 

2.  Sheeler  v.  Speer,  3  Binn.  (Pa.) 
130 ;  Young  v.  Mackall,  4  Md.  362. 

As  to  what  constitutes  a  reasonable 
time  where  there  is  no  statutory  pro- 
vision as  to  time,  see  infra^  a  I.  5, 
Reasonableness  of  Notice* 
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The  Place  of  taking  the  deposition,^ 

And  Such  Other  Katten  as  may  be  required  by  statute  or  otherwise.^ 

Diflteent  Dayi  and  Places. — The  weight  of  authority  is  to  the  effect 

that  notices  to  take  depositions  on  more  than  one  day  are  not 

invalid  for  indefiniteness  or  other  like  reason,'  but  notices  to  take 


Necessity  of  Stating  Hoot. — Notice  to 
the  adverse  party  of  the  taking  of  dep- 
ositions under  a  dedimus  should  state 
not  only  the  day  but  the  hour  when 
they  will  be  taken.  Shepherd  v. 
Thompson,  4  N.  H.  213. 

The  notice  to  take  a  deposition  must 
be  reasonably  specific  as  to  the  day 
and  hour,  but  a  deposition  will  not  be 
rejected  ifor  the  sole  reason  that  the 
notice  is  uncertain  as  to  the  time  of 
taking,  when  it  states  that  such  depo- 
sition will  be  taken  at  a  certain  place, 
between  the  hours  of  10  o'clock  A.  M. 
and  5  o'clock  P.  M.  of  a  day  specified 
therein.  J.  I.  Case  Threshing  Mach. 
Co.  V.  Pederson  (S.  Dak.  1894),  60  N. 
W.  Rep.  747. 

Disorepaacy  between  Day  of  Week  and 
Bay  of  Month. — A  deposition  noticed  to 
be  taken  on  Monday,  the  26th  day  of 
March,  is  well  taken  on  the  26th  of 
March,  not  being  on  Monday.  Rand 
V,  Dodge,  17  N.  H.  343. 

1.  Patterson  v.  Hubbard,  30  III.  201 ; 
Young  V.  Mackall,  4  Md.  362;  Hunter 
V.  Fulcher,  5  Rand.  (Va.)  126.  But 
see  Ray  burn  v.  Central  Iowa  R.  Co., 
74  Iowa  637. 

Oonsent  as  to  Time  and  Plaoe. — No- 
tice of  the  time  and  place  of  taking  is 
unnecessary  where  leave  of  the  court 
is  granted  to  take  the  deposition  at  a 
time  and  place  agreed  on.  Murray  v. 
Phillips,  59  Ind.  56. 

Walrer  by  Atlendanoe. — In  a  notice 
for  the  taking  of  a  deposition,  if  there 
be  a  defect  as  to  the  place  of  the  tak- 
ing, it  is  waived  by  the  attendance  of 
the  party  notified.  George  v,  Nichols, 
32  Me.  179. 

Dlsoretion. — A  motion  in  chancery 
to  suppress  a  deposition  on  the  ground 
of  insufficiency  of  the  notice  of  the 
time  and  place  of  taking:  the  testimony 
is  addressed  to  the  sound  discretion  of 
the  chancellor.  Nelms  v.  Kennon,  88 
Ala.  329. 

2.  Eeason  for  Taking  Deposition. — ^The 
notice  must  show  a  lei;al  reason  for  tak- 
ing. Robbins  v.  Lincoln,  12  Wis.  I. 
See  also  Patterson  v,  Wabash,  etc.,  R. 
Co.,  54  Mich.  91 ;  Brand  v.  Butler,  30 
Wis.  681.  But  see  Dcbutts  v.  McCul- 
loch,  I  Cranch  (C.  C.)  286. 
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Residence  of  Witness. — If  the  notice 
accompanying  the  interrogatories  states 
the  residence  of  the  witnesses,  where  the 
caption  to  the  interrogatories  does  not, 
it  is  a  substantial  compliance  with  Rev. 
Stat.  Wis.,  4  41 14*  Semmens  v.  Wal- 
ters, 55  Wis.  675. 

The  notice  need  not  state  the  resi- 
dence of  the  witness.  Hays  v.  Borders, 
6  111.  46. 

PreftzingEiile. — Where  a  rule  of  court 
directs  that  notices  of  taking  deposi- 
tions shall  have  a  copy  of  the  rule  pre* 
fixed,  depositions  taken  under  a  notice, 
**  in  pursuance  of  a  rule  of  court,** 
without  a  copy  of  the  rule  prefixed,  can- 
not be  read.  Alexander  v.  Alexander, 
5  Pa.  St.  277. 

S.  Harris  v.  Peterson,  a  Law  Repos. 
(N.  Car.)  471. 

OonseontlTe  Days. — A  notice  to  take  a 
number  of  depositions  on  consecutive 
days  specifically  designated  will  not  of 
itself  furnish  a  ground  for  suppression 
of  the  depositions.  Kea  r.  Robeson,  4 
Ired.  Eq.  (N.  Car.)  427. 

Under  a  notice  to  take  a  deposition 
on  the  15th,  i6th,  17th,  or  i8th,  a  depo- 
sition taken  on  the  last-named  day  is 
well  taken.  Thomas  v,  Davis,  7  B. 
Mon.  (Ky.)  227. 

Notice  to  take  depositions  under  a 
common  rule  on  three  consecutive  days 
held  good,  there  being  many  witnesses; 
the  substance  of  the  notice  being  that 
the  examination  would  be  commenced 
on  the  first  dav,  and  continue  during  the 
specified  period  until  finished.  Phillipi 
V,  Bo  wen,  2  Pa.  St.  20.  In  this  case 
the  court  distinguished  Carmaltv.Poet, 
8  Watts  (Pa.)  405,  in  which  it  was  held 
that  a  notice  to  take  a  deposition  upon 
two  days,  although  they  were  consecu- 
tive, was  irregular,  and  stated  that  while 
that  case  was  undoubtedly  well  decided 
on  the  facts,  its  principal  was  not  of 
universal  application. 

A  notice  was  given  in  Virginia  to 
take  the  depositions  of  several  wit- 
nesses at  a  place  in  Missouri  on  six  suc- 
cessive days  between  certain  hours, 
and  it  was  held  that,  taking  into  con« 
sideration  the  distance  of  the  place 
appointed  for  the  taking  of  the  depo- 
sitions and  the  uncertainty  of  the  pre* 


Volume  VI. 


VotiM  of  Talriiig  Depositioiui.  DEPOSITIONS.        Beqnisites  and  Snfloienoy. 

depositions  at  different  places  at  the  same  time,  or  so  nearly  at 
the  same  time  that  the  adverse  party  cannot  be  present  or  be 
represented  at  each  place,  are  inconsistent  with  the  spirit  and  pur- 
pose of  statutes  or  other  provisions  regulating  the  taking  of 
depositions,*  therefore  the  party  to  whom  the  notice  is  given  may 
elect  as  to  which  examination  he  will  attend,  and  the  deposition 
taken  elsewhere  will  be  suppressed.* 
Pftrtienlarity. — The  matters  required  to  be  contained  in  the  notice 


cise  time  at  which  the  party  would 
be  ready  for  taking  them,  the  notice 
■was  sufficiently  definite.  Kincheloe  v. 
Kincheloe,  ii  Leigh  (Va.)  409. 

Where,  under  a  notice  to  take  depo- 
sitions on  ten  consecutive  days  spe- 
cifically designated,  a  party  took 
twentj-six  depositions  on  the  first  and 
second  of  such  days  and  the  only  one  of 
the  adverse  parties  who  complained 
was  present  on  those  days,  there  was 
held  to  be  no  reason  for  suppressing 
the  depositions  because  of  the  indefi- 
niteness  of  the  notice.  Keaf.  Robeson, 
4  Ired.  Eq.  (N.  Car.)  427. 

From  Day  to  Day. — A  notice  may  pro- 
vide for  the  taking  of  depositions  from 
day  to  day  until  all  the  witnesses  are 
examined.  Brandon  v.  Mullenix,  11 
Heisk.  (Tenn.)  446. 

Paxtteidar  Day  of  BuooeislTO  Wo^cb. — 
Notice  to  take  a  deposition  on  a  par- 
ticular day  of  every  week  for  three 
successive  months  is  insufficient.  Be- 
dell V.  State  Bank,  i  Dev.  (N.  Car.) 
483 

m  tlio  AttemattTe.— Notice  to  take 
depositions  without  the  state,  and  if  not 
taken  on  the  day  namc^l  to  be  taken  on 
a  day  two  weeks  later,  is  not  illegal. 
Moore  v.  Humphreys,  2  J.  J.  Marsh. 
(Ky.)  54- 

In  Arkansas  there  are  early  cases  to 
the  effect  that  a  notice  to  take  deposi- 
tions on  consecutive  days,  or  on  any  one 
or  more  of  such  days,  is  indefinite  and 
insufficient  Humphries  v,  McCraw, 
9  Ark.  91;  Reardon  v,  Farrington, 
7  Ark.  364;  Harris  v.  Hill,  7  Ark.  452; 
Caldwell  V,  McVicar,  9  Ark.  418. 

1.  Cole  v.  Hall,  131  Mass.  88. 

A  notice  to  take  depositions  at  two 
different  places  on  the  same  day,  the 
places  being  so  far  distant  from  one 

another  that  the  party  cannot  attend    ^ ._^ „  _.  .   , 

both,  is  not  good,  and  the  depositions  deposition  at  the  other  place,  but  if  he 
^flken  at  neither  place  can  be  read,  attend  by  counsel  at  both  places  he 
Waters  v.  Harrison,  4  Bibb  (Ky.)  87.     cannot  except  to  the  deposition  taken 

PSttty  Not  Prejndloed. — Where  a  party    at  either  place.     Latham   v.  Latham, 
^ho  is  notified  to  attend  at  the  taking    30  Gratt.  (Va.)  307. 
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of  depositions  at  different  places  on  the 
same  day  did  not  attend  at  either  place, 
and  the  deposition  taken  at  one  place 
was  immaterial,  and  there  is  no  preju- 
dice, the  deposition  may  be  read.  Blair 
V,  State  Bank,  11   Humph.  (Tenn.)  84. 

Complianoo  with  Statute. — Notice  for 
taking  a  deposition  in  Chicago  on  one 
day  and  in  Denver,  Colo.,  on  the  fol- 
lowing day,  will  not  furnish  a  ground 
for  suppression  of  the  deposition  if 
taken  in  compliance  with  all  the  re- 
quirements of  the  statute,  which,  in  that 
respect,  only  provides  that  not  more 
than  one  notice  to  take  dei>08ition8  in 
the  same  case  shall  be  given  for  the  same 
day.   Nolans  r.  Johns,  126  Mo.  159. 

Oounter  Notice  'Pending  Proceedings 
under  OrlginalNotlce. — Where  one  party 
had  given  notice  to  take  depositions, 
and  that  they  would  continue  to  take 
them  from  day  to  day  until  completed, 
and  thereafter,  while  engaged  in  taking 
the  depositions  in  pursuance  of  the 
notice,  the  adverse  party  gave  counter 
notice,  and  proceeded  to  take  deposi- 
tions under  the  notice  so  given  while 
the  party  originally  procuring  the  depo- 
sitions was  still  engaged  in  taking 
them,  and  was  therefore  unable  to 
attend  at  the  taking  of  the  deposi- 
tions under  the  counter  notice,  or  to 
cross-examine,  it  was  held  that  the 
depositions  taken  under  the  counter 
notice  were  inadmissible.  Collins  v, 
Richart,  i±  Bush  (Ky.)  621. 

2.  Hankmson  v.  Lombard,  35  111. 
<J72 ;  Evans  f.  Rothschild,  54  Kan.  747 ; 
Cole  V,  Hall,  131  Mass.  88;  Fant  v. 
Miller,  17  Gratt.  (Va.)  187. 

Attendance  at  Botb  Places. — Where 
notice  is  given  to  take  depositions  at 
two  distant  places  on  the  same  day,  the 
adverse  party  may  attend  at  one  of  the 
places  and  object  to  the  taking  of  the 
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must  be  stated  with  such  particularity  that  the  adverse  party  will 
not  be  misled.^ 


1.  Arkansas, — Harris  v.  Hill,  7  Ark. 

45- 

California. — Lucas  v.  Richardson, 
68  Cal.  618. 

Kentucky, — McGinley  v.  McLaugh- 
lin, 2  B.  Mon.  (Ky.)  302. 

North  Carolina. — McNaughton  v. 
Lester,  i  Hayw.  (N.  Car.)  423;  Alston 
V.  Taylor,  1  Hayw.  (N.  Car.)  381  ; 
English  r.  Camp,  i   Hayw.  (N.  Car.) 

358. 

Pennsylvania, — Sheeler  v.  Speer,  3 
Binn.  (Pa.)  130;  Gibson  v.  Gibson,  20 
Pa.  St.  9. 

Vermont, — Miller  v.  Truman,  14 
Vt.  138. 

Degree  of  Certainty. — Certainty  to  a 
common  intent  only  is  required.  Bar- 
bour V,  Whitlock,  4  T.  B.  Mon.  (Ky.) 
182. 

Immaterial  Mladeicrlptlon  — A  misde- 
scription of  a  place  in  one  small  par- 
ticular in  a  notice  to  take  depositions 
will  not  be  fatal  if  there  be  other 
descriptive  terms  used  in  the  notice, 
less  liable  to  mistake,  by  which  such 
place  may  be  identified.  Pursell  v. 
Lonp,  7  Jones  (N.  Car.)  102. 

Suffldenoy  of  Description — ^Instances. 
— Notice  to  take  depositions  at  the 
town  of  Memphis  will  authorize  the 
taking  of  depositions  at  the  city  of 
Memphis.  Reardon  v.  Farrington,  7 
Ark.  364. 

Notice  to  take  a  deposition  in  the 
town  of  Louisville,  without  mention  of 
any  house  or  place  in  the  town,  is  not 
sufficient.  Crozier  v,  Gano,  i  Bibb 
(Ky.)  257. 

In  the  absence  of  any  showing  of 
prejudice,  a  notice  is  not  invalid  be- 
cause it  fails  to  locfite  the  office  of  a 
notary  in  a  forcin:n  state,  before  whom 
a  deposition  is  to  be  taken,  by  street 
and  number.  Moore  v,  Booker  (N. 
Dak.  1894),  62  N.  W.  Rep.  607. 

A  notice  that  a  deposition  will  be 
taken  at  the  office  of  M.  C.  S.,  in  the 
town  of  T.,  county  of  L.  S.  and  state 
of  I.,  sufficiently  describes  the  place 
where  there  is  no  showing  of  the  num- 
ber of  inhabitants  of  the  town,  or  that 
the  houses  therein  are  known  by  num- 
ber.    Britton  v.  B^ttj,  20  Neb.  325. 

A  notice  to  take  depositions  at  the 
post  office  in  the  town  of  A.,  in  K.  ter- 
ritory, is  sufficiently  certain,  in  the  ab- 
sence of  any  showing  that  there  were 


two  towns  of  that  name  in  the  terri- 
tory, or  that  the  opposite  party  was  in 
any  way  misled  by  the  notice.  Hobbs 
V.  Godlove,  17  Ind.  359. 

A  notice  that  a  deposition  will  be 
taken  at  a  particular  tavern  in  a  city- 
named  will  be  sufficient,  although  the 
Christian  name  of  the  tavern  keeper 
is  not  given,  unless  there  are  twa 
tavern  keepers  of  the  same  surname  in 
the  same  citv.  Overstreet  v.  Philips, 
I  Litt.  (Ky.)  T22. 

Where  notice  was  given  of  the  tak- 
ing of  a  deposition  on  a  specified  day 
**  at  the  house  of  W.  P.  (the  witness), 
to  be  read  in  evidence  in  a  case  now 
pending  in  the  Superior  Court  of  law 
for  the  said  county,  wherein  I  am 
plaintiff  and  you  are  defendant,**  with- 
out mentioning  in  what  county  the 
witness  resided,  or  in  what  county  the 
suit  was  pending,  it  was  held  that,  in 
the  absence  of  any  proof  that  there 
was  any  other  W.  P.  or  any  other  suit 
than  the  one  on  trial,  the  notice  was 
sufficient.  Owens  v,  Kinsey,  6  Jones 
(N.  Car.)  38. 

Where  all  the  parties  reside  in  the 
county,  a  notice  to  take  depositions  at 
**the  courthouse"  is  sufficiently  cer- 
tain. Barbour  v.  Whitlock,  4  T.-B. 
Mon.  (Ky.)  182. 

But  a  notice  to  take  a  deposition  **at 
the  courthouse'*  is  not  sufficiently  def- 
inite where  it  appears  that  there  are 
several  courts  held  in  the  same  build- 
ing but  in  different  parts  of  the  build- 
ing, above  and  below  stairs.  Harris 
V,  Hill,  7  Ark.  j.52. 

A  notice  to  take  depositions  *•  in  the 
office  of  the  clerk  of  Marshall  county, 
in  the  state  of  Illinois**  is  too  vague. 
Rodman  v,  Kelly,  13  Ind.  377. 

In  the  absence  of  proof  to  the  con- 
trary, it  will  be  presumed  that  the 
office  of  the  clerk  of  the  County  Court 
is  the  office  of  the  clerk  of  the  county. 
Harvey  v.  Osborn,  55  Ind.  535. 

A  notice  by  a  party  of  the  taking  of 
his  own  deposition,  to  be  read  in  an  ac- 
tion commenced  in  the  county  of  his 
residence,  containing  the  venue  of  the 
county  in  which  the  cause  was  pending, 
and  statine  that  the  deposition  would  be 
taken  at  the  plaintifTs  residence  in  C. 
City,  111.,  is  sufficient,  since  the  infer- 
ence would  be  fair  that  the  county  of  the 
party's  residence  was  a  different  county 
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Signature. — The  notice  to  take  depositions  should,  of  course,  be 
signed,  but  it  has  been  held  that  a  signature  by  one  member  of  a 
law  firm  appearing  for  the  party  taking  the  deposition,  although 
irregular,  is  no  ground  for  excluding  the  deposition.* 

Glerieal  Erron. — It  is  clear  that  a  mere  clerical  error  which  is  not 
misleading  will  not  invalidate  the  notice.* 

Waiver  of  Defocto. — Usually,  where  the  adverse  party  appears  per- 
sonally or  by  attorney,  cross-examines,  or  does  any  sub- 
stantive act  connected  with  the  taking  of  the  deposition,  he 
will  be  deemed  to  have  waived  irregularities  or  defects,*  unless 


from  the  one  where  the  suit  was  pend- 
ing. Toledo,  etc.,  R.  Co.  v,  Baddeley, 
54  III.  19. 

A  notice  to  take  a  deposition  at  the 
house  of  ].  A.  E.  is  satisfied  by  a  depo- 
sition certified  to  have  been  taken  at  the 
house  of  J.  E.,  both  given  names  and 
surnames  being  the  same.  Ellmore  v. 
Mills,  I  Hayw.  (N.  Car.)  359. 

A  notice  that  a  deposition  will  be 
taken  at  the  house  of  T.  E.  in  B.  county 
is  too  vague.  Sheeler  v,  Speer,  3  Binn. 
(Pa.)  130. 

Under  a  notice  that  a  deposition 
would  be  taken  at  the  house  of  W.  C.  in 
the  county  of  B.,  a  deposition  which 
does  not  show  where  it  was  taken,  ex- 
cept that  it  might  be  inferred  that  it  was 
taken  in  B.  county,  and  where  it  is  not 
shown  that  the  adverse  party  attended, 
is  inadmissible.  Nickroy  v.  Skelley, 
14  S.  &  R.  (Pa.)  372. 

1.  Blgnatnre  by  One  Law  Partner. — 
"Russell  &  Higbee"  appeared  in  the 
action  as  plaintiff's  attorneys,  and 
signed  the  summons  and  the  com- 
plaint. The  complaint  was  verified 
by  "Robert  D.  Russell,"  as  one  of 
the  attorneys  for  plaintiff,  thus  show- 
ing upon  its  face  that  he  was  one  of 
the  firm  of  ♦*  Russell  &  Higbee."  The 
notice  of  taking  depositions  in  the  ac- 
tion was  signed,  "  Robert  D.  Russell, 
Attorney  for  the  Plaintiff,**  and  it  was 
held  that,  although  the  notice  was  ir- 
regular, the  fact  that  it  was  signed  by 
one  of  the  plaintiiTs  attorneys  individ- 
ually, instead  of  by  the  firm,  was  no 
ground  for  excluding  the  deposition. 
Osgood  V.  Sutherland,  36  Minn.  243. 

*.  Eastman  v.  Bennett,  6  Wis.  232 ; 
Gibson  v.  Gibson,  20  Pa.  St.  9. 

*•  Arkansas. — Caldwell  v.  McVicar, 
9  Ark.  418. 

Ulinois. — Greene  County  v,  Bled- 
•oe,  12  111.  267. 

Indiana. — Prather  v,  Pritchard,  26 
Ind   65;    Doe    v.   Brown,   8    Blackf. 


6  Encyc.  PI.  &  Pr.— 33 
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(Ind.)  443;  Long  v,  Straus,  124 
Ind.  84. 

Iowa. — Mumma  v,  McKee,  10  Iowa 
107;  Nevan  v.  Roup,  8  Iowa  207. 

Maine. — Crooker  v.  Appleton,  25 
Me.  131 ;  George  v.  Nichols,  32  Me. 
179. 

Michigan. — Palms  v.  Richardson, 
51  Mich.  84. 

Missouri. — Goodfellow  i*.  Landis, 
36  Mo.  168. 

Netu  Hampshire. — City  Bank  v. 
Young.  43  N.  H.  457. 

New  York. — Jackson  v,  Perkins,  2 
Wend.  (N.  Y.)  308. 

Ohio. — Brown  v.  Raft  of  Timber,  i 
Handy  (Ohio)  13. 

Pennsylvania. — Porter  v.  Johnston, 
2  Yeates  (Pa.)  92  ;  Selin  v.  Snyder,  7 
S.  &  R.  (Pa.)  166;  Nickroy  v.  Skelley, 
14S.  &R.  (Pa.)  372. 

Wisconsin, — Miller  v.  McDonald,  13 
Wis.  673;  Cameron  v.  Cameron,  15 
Wis.  I. 

Ottfeotlon  after  Deposition  Taken. — 
Where  a  notice  to  take  depositions 
names  the  witnesses  as  *'  G.  R.  B.**  and 
**  Mrs.  B.,*'  after  acceptance  of  service 
of  the  notice  without  objection,  and 
after  the  depositions  are  taken,  it  is 
too  late  to  say  that  the  notice  was  insuf- 
ficient. Pape  V.  Wright,  116  Ind. 
502. 

Admission  by  Attorney. — Notice  of 
suing  out  a  commission  was  inclosed 
in  an  envelope  directed  and  sent  by 
mail  to  the  plaintiff  *s  attorney  at  his 
office  address,  he  at  that  time  being 
absent.  It  was  there  received,  admis- 
sion of  service  indorsed  upon  it,  and  it 
was  returned  to  the  defendant's  attor- 
ney, who,  acting  on  the  faith  of  the  ad- 
mission, proceeded  to  have  the  deposi- 
tion taken.  By  the  preponderance  of 
evidence  it  appeared  that  the  admission 
was  signed  by  the  son  and  law  partner 
of  the  attorney.  It  was  held  that  the  mo- 
tion to  suppress  not  having  been  made 
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he  has  saved  his  rights  by  protest  or  otherwise.^ 

4.  Service  of  Notice — a.  In  General— On  Whom  to  be  Made. — 
Various  provisions  are  made  by  statute  and  rules  of  practice  for 
the  service  of  notice  of  taking  depositions ;  *  thus  in  some  states 
it  is  required  that  notice  be  served  on  the  party ,•  in  others 
the  counsel  *  or  the  attorney  in  fact  of  the  party  must  be  noti- 


diligentlv,  the  motion  should  be  over- 
ruled. 6 rown  7'.  Clement,  68  111.  192. 
BffMt  of  AOknowtodgment  of  Serrloe. — 
The  acknowledgment  of  service  of  the 
notice  of  the  examination  of  the  wit- 
ness imi>ose6  no  obligation  on  the 
adverse  party  w^hich  would  not  arise 
from  its  execution  bj  an  authorized 
officer.   Ulmer  v.  Austill,  9  Port.  (Ala.) 

157- 

1.  See  infra,  XVIII.  8.  Effect  of 
Appearance  and  Cross-examination. 

iMOpearmnoe  and  Protaat. — The  appear- 
ance of  an  attomej,  and  the  putting 
of  interrogatories  by  him  under  a  writ- 
ten protest  that  the  plaintiff  was  not 
bound  by  the  notice  g^ven,  will  not  be 
regarded  as  a  waiver  of  a  manifestly  in- 
sufficient notice.  Porter  v.  Pillsbury, 
36  Me.  278. 

An  objection  to  the  insufficiency  of 
a  notice  is  not  waived  by  the  attend- 
ance of  the  party  notified,  who  cross- 
examines  after  protesting  in  writing 
for  the  purpose  of  saving  his  rights. 
Hunt  t'.  Lowell  Gas  Light  Co.,  i  Al- 
len (Mass.)  343. 

Depositions  of  witnesses  having  no 
notice  save  such  as  was  verbally  given 
to  their  attorney  at  the  time  the  depo- 
sitions were  being  taken  under  protest 
are  inadmissible.  Marcy  v.  Merri- 
field,  52  Vt.  606. 

Olitiactlon  bafora  Krainlnatlmi — By  ap- 
pearing and  cross-examining  a  witness, 
or  by  appearing  and  objecting  to  the 
questions  put  and  the  evidence  given, 
the  party  waives  all  objections  on  ac- 
count of  any  defect  or  want  of  notice, 
though  he  may  have  objected  to  the 
examination  of  the  witness  on  that 
ground  before  the  same  was  com- 
menced.    Miller  v,  McDonald,  13  Wis. 

673- 

3.  Dlraotlon  of  Barrloa  of  Notica  wtthin 
Cartain  Tlma. — Under  a  statute  provid- 
ing that  notice  of  the  taking  of  deposi- 
tions must  be  within  a  certain  time, 
unless,  for  cause  shown,  the  judge,  by 
order,  prescribes  a  shorter  time,  an 
order  for  the  taking  of  a  deposition  on 
the  day  on  which  the  order  is  made, 
and    directing    service  of  the    notice 


forthwith,  is  not  a  direction  that  the 
notice  shall  be  served  within  a  definite 
time.     Howell  r.  Howell,  66  CaL  390. 

In  Pannaylvanla,  on  appeal  to  the 
Supreme  Court,  a  party  may,  without 
special  order  of  the  court,  have  a  rule 
to  take  depositions  on  ten  days'  notice 
to  the  adverse  party,  and  if  there  be  a 
reason  for  taking  the  depositions  upon 
shorter  notice,  the  leave  so  to  take 
them  must  be  obtained  on  motion. 
Armstrong's  Estate,  6  Watts  (Pa.)  236. 

DtaqnaUflcation  of  Qffloar  to  Daslfnate 
Parson  to  CUra  Notica. — A  justice,  in  ex- 
ercising his  discretion  and  judgment 
in  designating  a  person  who  shall 
serve  notice  of  the  taking  of  a  deposi- 
tion, acts  judicially  and  not  minis- 
terially, and  hence  he  is  disqualified 
from  making  such  designation  by  the 
fact  that  he  is  already  counsel  for  one 
of  the  parties.  St.  Johnsbury  r.  Good- 
enough,  44  Vt.  662. 

Sarvloa  upon  Bharlff. — Under  statu- 
tory provisions  (Code  Iowa,  §  3731) 
that  notice  of  the  issuance  of  a  commis- 
sion shall  be  served  by  a  person  author- 
ized to  serve  original  notices,  and  (^ 
2601 )  requiring  original  notices  to  be 
served  by  a  person  not  a  p>arty  to  the 
action,  a  deputy  sheriff  is  disqualified 
to  serve  a  notice  where  the  action  is 
against  the  sheriff.  GoUobitsch  r*. 
Rainbow,  84  Iowa  567. 

Sarvloa  on  Corporation. — Where  the 
adverse  party  is  a  corporation,  the 
notice  should  be  served  on  one  of  its 
officers.  Eastman  v,  Coos  Bank,  i  N. 
H.  23. 

8.  Middleton  v.  Taylor,  i  N.  J.  L. 
508;  Arnold  v.  Renshaw,  11  N.  J.  L. 
317 ;  Cunningham  v.  Jordan,  i  Pa.  St. 
442;  Williams  v,  Gilchrist,  3  Bibb 
(Ky.)  49;  Hunt  v.  Crane,  33  Miss.  669. 

4.  Reese  v.  Beck,  24  Ala.  651 ;  Grif- 
fith r.  Gruner,  47  Cal.  644;  Irving  v. 
Sutton,  I  Cranch  (C.  C.)  575;  Barrell 
r.  Limingrton,  4  Cranch  (C.  C.)  70; 
Colton  V.  Rupert,  60  Mich.  318. 

Sarrioa  upon  Now  Mambar  of  Law  Finn. 
— A  firm  which  was  the  attorney  of 
record  in  a  cause  dissolved,  and  one  of 
the  members  formed  a  new  partner- 
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fied,^  but  when,  contrary  to  provisions  of  law,  the  notice,  instead 
of  being  given  to  the  party,  is  served  upon  his  counsel,  the  service 
will  be  deemed  good  if  no  objection  is  made  at  the  time,*  for  the 
reason  that  the  general  authority  of  the  attorney  authorizes  him 
to  waive  the  requirement.* 

b.  Service  must  Be  Statutory. — If  the  method  of  service 
is  prescribed  by  statute,  there  must,  of  course,  be  a  substantial 
compliance  therewith,  and  the  sufficiency  of  the  service  in  any 
case  will  be  governed  by  the  special  facts  relative  thereto.* 


ship  with  a  third  person.  It  was  held  that 
a  notice  to  take  depositions  which  was 
served  upon  such  third  person,  who 
had  not  been  retained  in  the  case,  was 
not  a  service  upon  the  attorney  of  rec- 
ord.    Johnston  v,  Ashley,  7  Ark.  470. 

IndonemeAt  of  Writ.  —  Rev.  Stat. 
Maine,  c.  133,  in  force  in  1848,  pro- 
vided that  notification  to  the  adverse 
party  to  attend  the  taking  of  the  dep- 
osition should  be  served  on  him  orhis 
attorney,  and  that  for  the  purposes  of 
the  chapter  no  person  should  be  con- 
sidered the  attorney  of  another  until  he 
has  indorsed  the  writ.  It  was  held  where 
a  deposition  was  taken  by  defendant 
after  service,  but  before  entry  of  the 
writ,  and  the  justice,  in  his  caption, 
certified  notice  upon  **  G.  B.  M.,  plain- 
tiflPs  attorney,"  and  the  writ  was  in- 
dorsed "from  G.  B.  M.'s  office,"  in 
the  handwriting  of  the  attorney,  who 
afterwards  entered  the  action  and  ap- 
peared in  court,  that  the  deposition 
was  properly  rejected.  Pierce  v.  Pierce, 
29  Me.  69. 

Serrlee  upon  Attorney  Retired  flrom 
Oanae. — A  deposition,  taken  on  notice 
to  the  adverse  party's  attorney  of  rec- 
ord, will  not  be  rendered  inadmissible 
by  proof  that  the  party  taking  the 
deposition  had  been  informed,  prior 
to  such  notice,  that  the  attorney  had 
retired  from  the  action.  Herrin  v, 
Libbey,  36  Me.  350. 

Service  upon  Former  Attorney. — A  no- 
tice served  upon  a  former  attorney  of 
record  of  all  defendants  is  not  invali- 
dated by  the  fact  that  the  attorney 
was  also  a  codefendant.  Poe  v.  Do- 
mec,  54  Mo,  1 19. 

Suit  KaAed  to  the  Use  of  Another.^ 
Where  a  suit  has  been  marked  to  the 
use  of  another,  notice  to  the  attorney 
of  record  of  the  time  and  place  of  tak- 
ing the  deposition  is  sufficient,  when 
he  has  always  appeared  in  the  suit 
ehher  as  party  or  agent.  Richter  v, 
Selin,  8S.  &  R.  (Pa.)  425. 

Votloe  to  Attorney  In  AttenOanoe. — A 


statute  requiring  notice  of  the  taking  of 
a  deposition  to  be  served  upon  the  at- 
torney for*  the  adverse  party  is  not 
complied  with  by  notice  to  an  attorney 
in  attendance.  The  attorney  meant  is 
the  attorney  in  the  cause.  Brintnall  v, 
Saratoga,  etc.,  R.  Co.,  32  Vt.  665. 

Service  upon  Attorney!  Mot  Formally 
Bnbstltnted. — Service  of  notice  upon  at- 
torneys who  have  not  been  formally 
substituted  in  place  of  former  attorneys 
in  the  suit  is  sufficient.  King  v,  Ritchie, 
18  Wis.  554. 

Fallnre  to  Oltfeot  to  Serrlee  on  Party. — 
Where  a  notice  under  a  rule  of  court 
is  served  on  a  party,  when  it  should 
have  'been  served  on  his  counsel,  and 
no  objection  is  made  within  a  reasona- 
ble time,  the  service  will  be  held  good. 
Helfrich  v.  Stem,  17  Pa.  St.  143. 

1.  Buddicum  v.  Kirk,  3  Cranch  (U. 
S.)  293.  See  also  Wheaton  v.  Love, 
I  Cranch  (C.  C.)  429. 

Where  the  law  neither  directs  nor 
sanctions  a  notice  to  the  attorney  at 
law  while  a  party  is  resident  within 
the  state,  notice  must  be  given  to  the 
party  himself  or  to  his  attorney  in 
fact.  Williams  v,  Gilchrist,  3  Bibb 
(Ky.)  49. 

2.  Hunt  V.  Crane,  33  Miss.  669; 
Newlin  v,  Newlin,  8  S.  &  R.  (Pa.)  41. 
But  see  Cunningham  v,  Jordan,  i  Pa. 
St.  442  ;  Gray  v.  Bailee,  16  S.  &  R. 
(Pa.)  126. 

Deposition  Bead  on  Former  Trial. — 
Service  of  notice  on  the  attorney  of  a 
party  who  acquiesces  in  the  service  is 
sufficient,  particularly  if  the  deposition 
was  allowed  to  be  read  without  objec- 
tion on  a  former  trial  of  the  cause. 
Snyder  v.  Wilt,  15  Pa.  St.  59. 

8.  Hunt  V,  Crane,  33  Miss.  669;  Bud- 
dicum V.  Kirk,  3  Cranch  (U.  S.)  393. 

4.  Serrlee  by  Copy. — Under  a  statutory 
requirement  that  notice  of  taking  of  a 
deposition  may  be  served  in  the  same 
manner  and  by  any  person  authorized 
to  serve  a  summons  on  a  witness,  a 
notice   to  take  a  deposition    may  be 
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c.  Substituted  Service. — In  some  jurisdictions  when  the 
adverse  party  is  a  nonresident,  substituted  service*  by  publication 


served  by  copy.  Prather  v,  Pritchard, 
26  Ind.  65. 

An  affidavit  that  *♦  copies  "  of  a  notice 
were  served  would  imply  that  a  copv 
was  served  on  each  defendant,  and  is 
sufficient,  since,  if  the  notices  were  in 
fact  not  served!,  the  party  makine  the 
affidavit  of  service  could  be  called  and 
examined.  Nickroy  v.  Skelley,  14  S. 
&  R.  (Pa.)  372. 

Where  not  provided  for  by  a  rule  for 
the  taking  of  depositions,  service  of  a 
copy  of  the  notice  left  at  the  house  of 
defendant  with  the  defendant's  daughter 
more  than  ten  days  before  the  day  fixed 
for  the  taking  o(  the  deposition  is  in- 
sufficient where  both  plaintiff*  and  de- 
fendant reside  in  the  same  town.  Lemon 
V,  Bishop,  1  P.  &  W.  (Pa.)  485. 

Michigan, — How.  Stat.  Mich.,  ^  7463, 
does  not  require  that  a  copy  of  the  no- 
tice of  the  taking  of  depositions,  which  is 
authorized  by  section  7461,  shall  be 
served  by  an  officer,  or  by  a  party  or 
his  attorney,  nor  does  it  require  the 
copy  to  be  verified,  hence  proof  that  a 
true  copy  of  the  notice  signed  by  the  at- 
torney tor  the  party  was  served  upon 
the  attorney  for  the  adverse  partv  in  the 
cause  is  sufficient.  Colton  v,  kupert, 
60  Mich.  318. 

Leaving  Copy  at  DirelUng-Hoaaa. — 
Proof  of  service  on  notice  of  the  taking 
of  a  deposition  made  by  leaving  a  copy 
with  the  wife  of  the  party,  without  say- 
ing that  it  was  made  by  leaving  a  copy  at 
his  dwelling-house,  will  be  sufficient, 
since  it  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  that  his  wife 
was  at  home  when  the  notice  was 
served.      Snyder  v.   Wilt,   15   Pa.  St. 

59- 

Necessity  of  Personal  Service. — In 
Kennedy  v,  Alexander,  i  Hayw.  (N. 
Car.)  25,  there  was  a  difference  of  opin- 
ion as  to  whether  notice  to  take  a  deposi- 
tion should  be  served  personally,  or 
whether  leaving  it  at  the  residence  of 
the  adverse  party  was  sufficient 

Bftaillng  the  Notice  of  the  time  and 
place  of  taking  a  deposition  to  the  ad- 
verse party  is  sufficient  where  no  copy 
is  demanded.  Brewington  v.  Endersby, 
4  Greene  (Iowa)  263. 

Under  a  statute  requiring  notice  in 
writing,  merely  reading  the  notice  is 
insufficient.  A  copy  should  be  left 
\vith  the  party.    Williams  v.  Brummel, 


4  Ark.  129;  Woodruff*  v,  Laflin,  4  Ark. 

527- 

Under  a  rule  requiring  a  notice  to  be 
served  by  being  read  and  delivered  to 
the  party,  or,  in  his  absence,  to  some  of 
his  family  at  his  dwelling-house,  service 
of  a  notice  was  held  sufficient  where  it 
appeared  that  it  was  left  with  the  de- 
fendant's son  at  the  dwelling-house, 
although  he  declined  hearing  it  read, 
and  showed  the  person  serving  it  where 
his  father  was  at  work  in  the  field. 
Campbell  v,  Shrum,  3  Watts  (Pa.)  60. 

Notice  to  Special  Ball  is  not  sufficient  to 
entitle  a  deposition  to  be  read  against 
the  principal.  Vincent  v.  Huff,  4  S.  & 
R.  (Pa.)  298. 

Service  of  notice  of  a  rule  on  special 
bail  of  defendant  to  take  depositions  is 
insufficient,  although  the  bail  attend 
and  cross-examine  the  witness,  if  it 
appears  that  another  usually  acted  as 
agent  of  the  defendant  in  his  absence. 
Weaver  v.  Cochran,  3  Yeates  (Pa.)  168. 

Service  upon  the  Wife  of  a  Party  of  a 
notice  of  a  rule  to  take  depositions  is 
not  good  where  the  wife  never  ap- 
peared to  have  any  agency  in  the  busi- 
ness, although  she  is  named  in  the  proc- 
ess. Bauman  v.  Zinn,  3  Yeates  (Pa.)  157. 

Servloe  on  Corporatloni. — In  the  ab- 
sence of  any  statute  prescribing  upon 
whom  the  notice  of  taking  a  deposition 
shall  be  delivered,  when  the  notice  is  to 
be  given  to  a  corporation,  service  upon 
some  proper  officer  of  the  corporation 
is  sufficient.  Great  Falls  Mfg.  Co.  v. 
Mathes,  5  N.  H.  574. 

Under  section  2718  of  Rev.  Code 
Ala.,  if  the  adverse  party  be  a  corpora- 
tion, it  must  be  shown  that  its  domicil 
or  its  place  of  business  is  without  the 
county,  and  that  it  has  no  officer, 
agent,  or  attorney  of  record  therein  to 
whom  notice  can  be  given.  Oxford 
Iron  Co.  v,  Quinchett,  44  Ala.  487. 

The  service  of  a  notice  to  take  depo* 
sitions  upon  a  station  agent  of  a  rail- 
way company,  who  has  no  authority  in 
the  premises  and  is  not  connected  with 
the  cause  in  which  the  deposition  is  pro- 
posed to  be  taken,  is  neither  legal  nor 
sufficient  notice.  Nor  is  a  notice  to 
take  depositions  **  process,  **  within 
the  meaning  of  chapter  123  of  the 
Laws  of  187 1.  Atchison,  etc.,  R.  Co. 
V,  Sage,  49  Kan.  524. 

1.  Graves  v.  Tick  nor,  6  N.  H.  537; 
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or  the  like  is  permissible.^ 

d.  Proof  of  Service. — The  service   is    usually  proved   by 

the    return   of     the   officer   or  by   the   person    who   delivered 

the  notice  or  a  copy  thereof,*  and    sometimes   the    proof    of 


Savage  v.  Rice,  Mart.  (N.  Car.)  20; 
Cahill  V,  Pintony,  4  Munf.  (Va.)  371; 
Chapman  v.  Chapman,  4  Hen.  &  M. 
(Va.)  426;  Hayde  v,  Benson,  6  Ark. 
396;  Bauman  v.  Zinn,  3  Yeates  (Pa.) 

157- 

1.  CahiU  v.  Pintony,  4  Munf.  (Va.) 
371 ;  Miller  v.  Neff,  33  W.  Va.  197. 

When  Pntdlcation  Permissible. —  The 
statute  regulating  the  mode  of  taking 
depositions  of  nonresidents  requires 
publication  only  in  cases  where  the  non- 
resident has  no  agent  or  attorney  at 
law  in  the  county ;  notice  to  the  attor- 
ney at  law  is  good.  Pettis  v.  Smith, 
3  A.  K.  Marsh.  (Ky.)  194. 

Where  defendant  had  moved  to  some 
place  unknown,  and  plaintiff  wished  to 
take  the  deposition  of  a  person  living 
without  the  state,  the  court  directed 
that  notice  should  be  given  of  the  tak- 
ing of  the  deposition  at  a  certain  time 
and  place  in  three  months  after  publi- 
cation of  the  notice,  which  was  to  be 
published  three  weeks  successively,  the 
defendant's  attorney  having  died  and 
no  one  having  been  appointed  in  his 
place.  Maxwell  r.  Holland,  i  Hayw. 
(N.  Car.)  302. 

2.  By  Whom  Proof  Made. — Under  a 
statute  providing  for  the  notice  of  the 
taking  of  a  deposition  to  be  issued  by 
a  justice,  commissioner,  or  judge,  and 
in  the  alternative  that  such  notice  may 
be  given  by  such  party  and  served  upon 
the  adverse  party  without  the  direct 
agency  of  the  justice,  commissioner,  or 
judge,  notice  when  not  served  by  an 
officer  must  be  verified  by  the  affidavit 
of  the  party  himself,  or  at  least,  where 
the  suit  is  pending,  by  the  attorney  of 
record.     Campau  v.  Dewey,  9  Mich. 

381. 

Return  of  Officer. — An  officer  serving 
a  citation  issued  by  a  justice  in  pur- 
suance of  a  statute,  notifying  the  ad- 
verse party  to  attend  the  taking  of  a 
deposition,  should  make  his  own  return 
to  the  magistrate  issuing  the  citation 
and  not  to  the  magistrate  before  whom 
the  deposition  is  to  be  taken.  Parker 
:'.  Meader,  32  Vt.  300. 

Betom  by  Glerk  of  Court. — A  stat- 
utory provision  (Rev.  Stat.  Mo.,  c.  16, 
^^  21,  22)  that  notice  may  be  served 
either  by  officers  authorized  by  law  to 


serve  original  processes  or  by  any 
person  who  would  be  a  competent 
witness  upon  a  trial  of  such  suit,  and 
that  when  made  by  any  person  other 
than  an  officer  it  must  l^  verified  by 
affidavit,  requires  a  clerk  of  the  court 
who  serves  a  notice  to  take  depositions 
to  verify  his  return  in  like  manner  as 
any  other  person  not  an  officer.  Hyde 
V.  Benson,  6  Ark.  396. 

Affidavit  of  Service—Before  Wliom 
Hade. — An  affidavit  of  service  of  the 
notice  cannot  be  made  before  a  justice 
of  the  peace  who  was  one  of  the  attor- 
neys for  the  plaintiff  in  the  case. 
Hammond  v.  Freeman,  9  Ark.  62. 

Sufficiency  of  Return. — The  return  of 
an  officer  that  he  served  a  notice  of  the 
time  and  place  appointed  for  taking  a 
deposition  on  the  day  before  the  time 
named  therein,  without  stating  the 
hour  of  the  service,  fails  to  show  that 
the  twenty-four  hours*  notice  of  time 
of  taking  the  deposition  was  given  as 
required  by  statute.  Hunt  v.  Lowell 
Gas  Light  Co.,  i  Allen  (Mass.)  343. 

Proof  that  a  notice  was  left  at  the 
defendant's  house,  without  stating  that 
it  was  left  with  any  person,  was  held 
insufficient  evidence  of  service.  Cro- 
zier  V.  Gano,  i  Bibb  (Ky.)  257. 

A  return  of  a  deputy  sheriff  executed 
by  leaving  a  copy  at  the  house  of  the 
party  on  a  day  stated  is  sufficient  serv- 
ice of  notice  to  take  depositions. 
May  V.  Russell,  i  T.  B.  Mon.  (Ky.) 
225. 

Presumption. — Where  a  notice  of  the 
taking  of  a  deposition  is  addressed  to 
the  attorneys  by  whom  the  declaration 
was  filed  by  their  firm  name,  without 
stating  that  they  are  attorneys  at 
law,  it  will  be  presumed,  in  the  ab-* 
sence  of  any  denial  on  their  part,  to 
have  been  addressed  to  them  in  the 
same  character  in  which  they  filed  the 
declaration.  And  if  the  notice  is 
served  by  the  sheriff  on  a  person  of  a 
similar  name  as  that  of  one  of  the  part- 
ners, it  will  be  presumed  that  the  sher- 
iff did  his  duty,  and  that  the  person 
served  was  a  partner.  Reese  v.  Beck, 
24  Ala.  651. 

Contradiction  of  Return. — The  return 
of  a  sheriff  \%  prima  facie  evidence  of 
its  truth,  but  it  may  be  contradicted 
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service  ^of  the  notice  may  be  made  by  parol.* 

e.  Where  Several  Defendants. — In  some  jurisdictions 
service  of  the  notice  to  take  depositions  upon  one  of  several  de- 
fendants is  sufficient,^  while  in  others  a  deposition  taken  upon 
such  service  can  only  be  read  against  the  party  served.* 


by  written  or  parol  evidence.     Bow- 
yer  v,  Knapp,  15  W.  Va.  277. 

1.  Hyde  v.  Benson, 6  Ark.  396;  Mills 
r.  Dunlap,  3  Cal.  04.  Contra^  Collins 
V.  Elliott,  1  Har.  &  T.  (Md.)  i ;  Lock- 
wood  V.  Adams,  10  Ohio  398. 

The  fact  that  due  notice  of  the  tak- 
ing of  a  deposition  was  given  may  be 
proved  in  the  court  to  which  the  depo- 
sition was  returned,  where  the  deposi- 
tion is  duly  certified  but  no  proof  of 
notice  accompanies  it.  Pickard  v, 
Polhemus,  3  Mich.  185. 

2.  Under  a  statute  allowing  the  notice 
of  the  taking  of  a  deposition  to  be  de- 
livered to  the  adverse  parties,  or  one  of 
them,  or  left  at  his  usual  place  of  abode, 
legal  notice  to  one  of  several  joint 
parties  is  binding  upon  all.  Ellis  v. 
Lull,  45  N.  H.  419. 

In  Maine  it  was  held  that  evidence 
of  notice  to  one  defendant  is  by  statute 
deemed  sufficient  as  to  all  (Rev.  Stat., 
c.  135,  §  8,  in  force  in  1853).  Medcalf 
V,  Seccomb,  36  Me.  71. 

Service  on  Party  Wlioee  Teitlmony  la 
Sought. — A  notice  to  take  a  deposition 
of  one  of  several  parties  is  sufficient  if 
served  upon  the  party  whose  testimony 
is  sought.    Chase  v.  Hathorn,  61  Me. 

505. 

Service  on  Resident  Partners. — Where 
a  statute  authorizing  depositions  to  be 
taken  in  certain  specified  cases  leaves 
it  to  the  judge  to  prescribe  the  notice 
to  be  given  to  the  adverse  party,  and 
where  copartners,  two  of  whom  resided 
without  the  state,  were  sued  upon  a 
partnership  contract,  it  was  held  that 
service  of  notice  upon  the  one  within 
the  state  was  sufficient.  Cox  v.  Cox, 
2.  Port.  (Ala.)  533. 

Notice  may  be  given  to  one  member 
of  a  firm  if  the  other  is  a  nonresident, 
and  it  is  immaterial  that  the  partner- 
ship was  dissolved  before  the  trial. 
Gilly  V.  Singleton,  3  Litt.  (Ky.)  250. 

Failure  to  Serve  Codefendants — Senr- 
loe  on  Attorneys. — Where  notice  has 
been  served  upon  the  attorneys  of  rec- 
ord and  two  of  the  defendants,  they  are 
in  no  position  to  object  to  the  deposi- 
tion because  their  codefendants  were 
not  served.  Glenn  v»  Glenn,  17  Iowa 
498. 


Acceptance  of  Notice  by  Attorney. — 

Where  attorneys  for  two  parties  accept 
notice  of  the  taking  of  depositions  of 
but  one,  the  notice  is  sufficient  to  the 
party  not  mentioned  in  the  acceptance 
of  it.     Walker  v.  Abbey,  77  Iowa  702. 

Province  of  Court  as  to  Bona  Fides  la 
OlYlng  Notice. — Notice  may  be  given 
to  one  of  several  parties,  plaintiff  or 
defendant,  but  the  court  may  decide 
whether  the  party  giving  the  notice 
did  in  good  faith  cause  notice  to  be 
served  upon  the  person  so  selected  with 
a  view  that  it  should  be  a  protection 
to  all.  Spaulding  v.  Ludlow  Woolen 
Mill,  36  Vt.  150. 

8.  Brown  v.  Piatt,  2  Cranch  (C.  C.) 

253- 

Illinois. — In  a  suit  against  two  joint 
debtors,  a  notice  to  one  of  them  of  the 
issuing  of  a  commission  to  take  dep- 
ositions is  insufficient,  and  the  deposi- 
tion cannot  be  used  against  him  who 
is  not  served  with  notice.  McConnell 
V,  Stettinius,  7  111.  707. 

Kentucky. — A  notice  to  take  a  depo- 
sition served  upon  one  only  of  several 
defendants  may  be  read  as  against  that 
defendant ;  and  that  the  deposition  con- 
tains statements  conducing  to  prove 
the  others  (who  had  no  notice)  guilty, 
is  no  cause  for  rejecting  it  as  against 
the  one  who  had  notice.  Logan  f. 
Steele,  3  Bibb  (Ky.)  230. 

Mlchlcpan. — Where  suit  was  brought 
against  joint  parties  and  summons 
served  on  but  one  of  them,  who  entered 
into  a  stipulation  for  taking  the  depo- 
sition, and,  the  other  party  afterwards 
appearing,  the  deposition  was  ruled 
out  on  the  trial  on  his  objection  that 
it  was  taken  without  his  consent  and 
without  notice  to  him,  it  was  held 
that  the  defendant  who  had  stipulated 
could  not  bring  error.  French  z\ 
Canada  Southern  R.  Co.,  42  Mich.  64. 

North  Carolina. — Where  the  defend- 
ants are  several,  each  is  entitled  to  no- 
tice. Cox  V,  Smitherman,  2  Ired.  Eq. 
(N.  Car.)  66. 

West  Virginia. — Where  a  suit  is 
brought  on  a  joint  and  several  bond 
against  two  defendants,  and  a  proper 
notice  to  take  depositions  is  served  on 
one  of  the  defendants  and  not  on  the 
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6.  Keasonablenesa  of  Votice — General  Bole. — In  the  absence  of 
statutory  provisions  as  to  the  time  within  which  notice  must  be 
griven  of  the  time  and  place  of  taking  a  deposition,  the  notice 
must  be  reasonable  and  afford  the  adverse  party  a  fair  opportu- 
nity to  attend  and  cross-examine  the  witness.* 

D«pendent  on  Ciroamftanoet. — However,  what  will  constitute  reason- 
able notice  is  a  vexed  question  and  will  depend  upon  the  circum- 
stances in  each  particular  case.* 

In  Determining  the  Beasonablenaee  of  the  notice,  the  distance,  travel- 
ing conveniences,  condition  of  the  roads,  and  such  other  matters 


other,  while  the  depositions  should  be 
suppressed  as  to  the  one  not  served,  it  is 
error  to  suppress  them  as  to  the  defend- 
ant who  was  duly  served.  Bowyer  v. 
Knapp,  15  W.  Va.  377. 

1.  California. — Attwood  v.  Fricot, 
17  Cal.  37. 

Connecticut. — Phelps  v.  Hunt,  40 
Conn.  97;  Sharp  v,  Lockwood,  la 
Conn.  159. 

Kentucky. — Rennick  v.  Willoughbj, 
2  A.  K.  Marsh.  (Ky.)  22. 

Mississippi, — Hunt  v.  Crane,  33 
Miss.  669. 

Pennsylvania.^  Carpenter  v,  Groff, 
5  S.  &  R.  (Pa.)  162. 

Tennessee. — Blair  v.  State  Bank,  11 
Humph.  (Tenn.)  84. 

Vermont. — Stephens  v,  Thompson, 
28  Vt.  77. 

Virginia. — McGinnis  v,  Washing- 
ton Hall  Assoc,  12  Gratt.  (Va.)  602; 
Unis  V.  Charlton,  12  Gratt.  (Va.)  484. 
Froolusion  from  Attendance. — A  no- 
tice which  precludes  the  party  from 
attending  unless  by  an  agent  is  not 
reasonable.  Waters  v,  Harrison,  4 
Bibb  (Ky.)  87. 

Proenring  Attendance  of  CoonseL — 
The  party  should  have  a  reasonable 
time  in  which  to  procure  the  attend- 
ance of  his  counsel.  Kimpton  v.  Glover, 
41  Vt.  283. 

Ininfflcient  Time  to  Beach  Place  of  Tak- 
ing.— Time  that  is  sufficient  for  little 
more  than  reaching  the  place  where 
the  deposition  is  to  be  taken  is  not  suf- 
ficient. Sing  Cheong  Co.  v.  Yung 
Wing,  59  Conn.  535. 

Shortening  Time. — Under  California 
Code  Civ.  Pro.,  ^  2031,  providing  that 
the  deposition  of  a  witness  may  be  taken 
on  notice  to  the  adverse  party  within 
a  certain  time,  unless,  for  cause  shown, 
a  judge,  by  order,  prescribed  a  shorter 
time,  requires  that  the  order  to  shorten 
the  time  shall  designate  a  definite  time 
of  notice.   Howell  v.  Howell,  66  Cal.  390. 


2.  California, — Attwood  v,  Fricot, 
17  Cal.  37. 

Connecticut. —  Sharp  v.  Lockwood, 
13  Conn.  159;  Phelps  v.  Hunt,  40  Conn. 
97;  Harris's  Appeal,  58  Conn.  492 ;  Sing 
Cheong  Co.  v,  Yung  Wing,  59  Conn. 

535- 

Kentucky. — Moore  v.  Humphreys,  2 
J.  J.  Marsh.  (Ky.)  54;  May  v,  Russell, 
I  T.  B.  Mon.  (Ky.)  225. 

New  Hampskire. — Deming  v.  Fos- 
ter, 42  N.  H,  165. 

Virginia. —  Trevelyan  v.  Lofflt,  83 
Va.  141. 

FroylBlonal  Notice. — Although  a  pro- 
visional notice  to  take  depositions  on  a 
day  subsequent  to  that  first  named  in 
the  notice  may,  under  peculiar  circum- 
stances, be  reasonable,  yet  where  such 
subsequent  days  are  spread  over  a 
period  of  almost  two  months,  and  the 
place  mentioned  for  taking  the  deposi- 
tions is  more  than  five  hundred  miles 
from  the  party,  it  is  unreasonable. 
May  V.  Russell,  i  T.  B.  Mon.  (Ky.) 
225. 

''One  Day's  Notice'*  Defined. — A  no- 
tice that  a  deposition  would  be  taken  on 
the  following  day  was  held  sufficient 
under  leave  granted  to  each  party  to 
take  testimony  on  one  day's  notice, 
although  twenty-four  hours  did  not 
elapse.     Walsh  v.  Boyle,  30  Md.  262. 

Compliance  with  Statute. — A  statute 
authorizing  the  service  of  notice  of  the 
taking  of  a  deposition  by  leaving  it  at 
the  place  of  residence  of  a  party  or  his 
attorney  would  seem  not  to  be  complied 
with  by  leaving  the  papers  but  a  few 
minutes  beyond  the  twenty-four  hours 
prescribed  by  the  statute  on  the  partner 
of  the  attorney  at  his  office.  Toulman 
V,  Swain,  47  Mich.  82. 

Preanmption. — Where  the  length  of 
time  of  the  notice  is  not  specified,  it 
will  be  presumed  that  the  time  desig- 
nated by  statute  elapsed.  Jackson  v. 
Perkins,  2  Wend.  (N.  Y.)  308. 
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as  affect  the  ability  of  the  party  to  attend  personally,  or  by 
counsel,  and  to  return  in  time  for  the  trial,  should  be  given  due 
consideration.* 


1.  Alabama, — Carlisle  v,  Tuttle,  30 
Ala.  613. 

Connecticut. —  Sharp  v.  Lockwood, 
1 2  Conn.  159;  Harris's  Appeal,  58  Conn. 
492. 

District  of  Columbia.  —  Leiper  v. 
Bickley,  I  Cranch  (C.  C.)  29;  Nicholls 
V.  White,  I  Cranch  (C.C.)  58;  Jamie- 
son  V.  Willis,  I  Cranch  (C.  C.)  566; 
Bowie  V.  Talbot,  i  Cranch  (C.  C.)  247; 
Renner  v.  Howland,  2  Cranch  (C.  C.) 
441 ;  Barrell  t\  Simonton,  3  Cranch  (C. 
C.)  681. 

Indiana. — Hipes  v,  Cochran,  13  Ind. 
175 ;  Manning  v,  Gasharie,  37  Ind.  399. 

Iowa. — Adams  v.  Peck,  4  Iowa  551. 

Kentucky. — Kincaid  r.  Kincaid,  i  J. 
J.  Marsh.  (Ky.)  100;  Shropshire  v, 
Dickinson,  2  A.  K.  Marsh.  (Ky.)  20; 
McGinlej  v,  McLaughlin,  2  B.  Mon. 
(Ky.)302. 

Af<7/«^.— Ulmer  v.  Hills,  8  Me.  326; 
Central  Bank  v.  Allen,  16  Me.  41  ; 
Porter  v.  Pillsbury,  36  Me.  278. 

Maryland. — Calvert  v.  Coxe,  i  Gill 
(Md.)  95- 

Massachusetts. — Allen  v,  Perkins,  17 
Pick.  (Mass.)  369. 

Nevj  Tork. — Mumford  i'.  Church,  i 
Johns.  Cas.  (N.  Y.)  147. 

Ohio. — Timms  v.  Wayne,  i  Handy 
(Ohio)  400. 

Pennsylvania, — Armstrong's  Estate, 
6  Watts  (Pa.)  236;  Hamilton  v. 
M'Guire,  2  S.  &  R.  (Pa.)  478. 

Virginia, — Trevelyan  v,  Loflft,  83 
Vii.  141. 

Condition  of  Party. — The  condition  of 
the  party  to  be  notified  should  be  also 
taken  into  consideration.  Carlisle  v. 
Tuttle,  30  Ala.  613. 

Foreiifn  Ckmntry. — Where  the  deposi- 
tions are  sought  to  be  taken  in  a  re- 
mote country  (in  this  case  in  China), 
in  a  strange'  language  and  under  an 
imperfect  civilization,  where  the  legal 
sanctions  under  which  testimony  is 
taken  in  civilized  countries  are  entirely 
unknown,  the  length  of  time  required 
to  reach  the  place  of  taking  furnishes  no 
safe  guide  for  the  reasonableness  of  the 
notice,  because  the  things  necessary  to 
be  done  in  order  to  be  prepared  for  the 
taking  are  incapable  of  being  ascer- 
tained in  advance.  Sing  Cheong  Co. 
V.  Yung  Wing,  59  Conn.  ^35. 

Under  Virginia  Code  1&73,  requiring 


reasonable  notice  to  be  giren,  it  was 
held  that  such  notice  was  given  where  it 
appeared  that  on  the  7th  of  June  notice 
was  given  in  Virginia  that  the  depo- 
sition would  be  taken  in  London  on  the 
4th  of  July  following,  and  service  was 
made  by  posting  a  copy  of  the  notice 
on  the  front  door  of  the  residence  of 
the  adverse  party  in  the  city  of  Rich- 
mond, Va.,  he  and  the  members  of  his 
family  being  then  absent  from  home; 
by  serving  a  copy  upon  his  counsel  the 
same  dav;  and  by  mailing  a  copy  to 
him  in  flngland  on  the  next  day,  which 
it  appeared  he  received  in  due  course  of 
mail  and  acknowledged  receipt  of  in 
a  letter  addressed  to  counsel  for  the 
adverse  party.  Trevelyan  v,  Lofft,  83 
Va.  141. 

Taking  Deposition  in  China, — 
Neither  forty-three  days*  notice  nor 
two  months*  notice  of  the  taking  of 
depositions  in  Shanghai,  China,  to  be 
used  in  Connecticut,  is  reasonable,  al- 
though the  trip  may  be  made  to 
Shanghai  in  twenty- nine  days.  Sing 
Cheong  Co.  v.  Yung  Wing,  59  Conn. 

535- 

Person  Going  to  Sea. — Where  notice 
to  defendant's  attorney  was  received 
before  eleven  o'clock  A.  M.  on  one  day, 
and  the  deposition  of  a  person  going 
to  sea  was  taken  under  an  order  ob- 
tained at  four  o'clock  the  same  day, 
and  the  attorney  notified  attended  and 
filed  interrogatories,  insisting,  however, 
that  it  was  not  sufficient  notice,  and  it 
was  not  suggested  that  deponent  did 
not  immediately  proceed  to  sea,  the 
notice  was  held  sufficient.  Vinal  v. 
Burrill,  16  Pick.  (Mass.)  401. 

Parties  In  Same  City. — Under  a  stat- 
ute requiring  the  notice  to  be  reason- 
able, a  notice  served  at  eight  P.  M. 
of  the  taking  of  a  deposition  between 
the  hours  of  eight  o'clock  and  nine 
o'clock  A.  M.  of  the  succeeding  day, 
at  a  place  in  the  same  city  in  which 
the  parties  and  their  counsel  reside, 
ordinaril}'  would  be  sufficient.  Mc- 
Ginnis  v.  Washington  Hall  Assoc.,  12 
Gratt.  (Va.)  602. 

Distance  Trayeled. — How.  Stat.  Mich., 
^  7463,  requiring  at  least  one  day's 
notice  of  the  taking  of  a  deposition  for 
each  twenty  miles  of  travel,  and  that 
where  the  distance  exceeds  240  miles 
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Timo  for  Travel. — In  estimating  the  sufficiency  of  the  time  al- 
lowed for  travel  from  the  place  where  the  notice  is  served  to  the 
place  of  taking  the  deposition,  the  time  ordinarily  consumed  in 
traveling  by  the  most  usual,  convenient,  and  practically  direct 
route  will  determine.* 

Compatatioii  of  Time. — In  determining  the  sufficiency  of  the 
length  of    a    notice    to  take  depositions,   the   day   of  service* 


twentj  days*  notice  shall  be  sufficient, 
does  not  enlarge  the  time  in  any  case 
beyond  the  period  of  one  day  for  each 
twenty  miles,  but  merely  fixes  a  maxi- 
mum which  will  suffice  for  a  distance 
beyond  240  miles.  Pinkham  v.  Cockell, 
77'Mich.  265. 

Considering  Mall  Serylce. — In  passing 
upon  the  question  whether  reasonable 
notice  of  the  taking  of  the  deposition 
was  given,  the  court  may  consider  tes- 
timony as  to  the  course  of  the  mails  to 
the  place  of  taking.  Gerrish  v.  Pike, 
36  N.  H.  510. 

Kales  0?errl<U]ig  Statute.  —  Where, 
under  a  statute  requiring  reasonable 
notice  to  be  given,  Uie  court  has  made 
a  rule  that  twenty  days'  notice  shall  be 
sufficient  in  all  cases,  unless  the  im- 
practicability of  reaching  the  place  of 
taking  within  twenty  days  exists  the 
rule  must  be  applied,  and  it  devolves 
upon  the  party  excepting  to  show  the 
fact  that  it  does  exist;  but  where  it 
would  be  impossible  for  the  party  to 
reach  the  place  of  caption  in  twenty 
days,  necessarily  the  rule  would  not  be 
applied.  Gerrish  v.  Pike,  36  N.  H.  510. 

PabUoaaon. — The  publication  of  no- 
tice to  take  depositions  under  West 
Vir^nia  Code,  ^  3,  c.  121,  which  re- 
quires the  notice  to  be  published  once  a 
week  for  four  successive  weeks,  is  com- 
pleted on  the  fourth  issue  of  the  news- 
paper containing  it,  and  if  a  reasonable 
time  elapses  between  the  date  of  said 
fourth  issue  and  the  taking  of  the  depo- 
sitions the  notice  will  be  sufficient. 
Miller  v.  Neflf ,  33  W.  Va.  197. 

1.  Arkansas, — Lindauer  v.  Delaware 
Mut.  Safety  Ins.  Co.,  13  Ark.  461. 

Kansas. — Hartley  v,  Chidester,  36 
Kan  363. 

Maine. — Central  Bank  v,  Allen,  16 
Me.  41. 

Nebraska, — Cool  v,  Roche,  15  Neb. 
24. 

South  Dakota, — Bem  v,  Bem,  4  S. 
Dak.  iij8. 

Compiitatlon  of  Diatance. — A  statute 
requiring  a  sufficient  notice  to  be  given 
to  the  adverse  party,  so  as  to  allow  him 


not  less  than  one  day  for  every  twenty 
miles  of  travel  from  his  usual  place  of 
abode  to  the  place  of  caption,  relates  to 
the  distance  to  the  place  of  caption 
from  the  place  of  his  residence,  and  not 
to  the  place  of  caption  from  the  place 
where  he  may  happen  to  be  found. 
Porter  v,  Pillsbury,  36  Me.  278. 

Under  a  statute  requiring  notice  of 
taking  of  testimony  of  a  specified  wit- 
ness to  be  given  to  the  attorney  for  the 
adverse  party,  the  time  allowed  should 
be  computed  with  reference  to  the  dis- 
tance of  the  attorney  from  the  place  of 
examination  when  he  is  nearer  than 
the  partj',  Toulman  v,  Swain,  47 
Mich.  82. 

2.  Iowa, — Richardson  v.  Burlington, 
etc.,  R.  Co.,  8  Iowa  260. 

Michigan. — Arnold  v.  Nye,  23  Mich. 
286. 

Nebraska, — Cool  v.  Roche,  15  Neb. 
24. 

One  Day  fior  Preparation. — A  notice 
to  take  depositions  should  allow  the 
adverse  party  one  daj'  for  preparation, 
and  sufficient  time,  by  the  usual  route 
of  travel,  to  attend  the  taking  of  the 
depositions,  excluding  all  Sundays  and 
the  day  of  the  service  of  the  notice. 
Hartley  v.  Chidester,  36  Kan.  363. 

Under  section  5280,  Com  p.  Laws,  in 
relation  to  taking  depositions,  provid- 
ing that  **  the  notice  shall  be  served  so 
as  to  allow  the  adverse  party  sufficient 
time,  by  the  usual  route  of  travel,  to 
attend,  and  one  day  for  preparation, 
exclusive  of  Sundays  and  the  day  of 
service,"  the  adverse  party  is  entitled 
to  an  extra  day,  for  preparation,  beyond 
the  time  required  to  reach  the  place 
where  the  deposition  is  to  be  taken. 
Bem  V.  Bem,  4  S.  Dak.  138.  ■ 

Instances. — Under  a  statute  requiring 
at  least  five  days'  notice  of  the  taking 
of  a  deposition,  and  one  day  in  addition 
for  everj'  thirty  miles  of  travel  from 
the  place  where  the  notice  was  served, 
a  notice  to  take  a  deposition  at  a  dis- 
tance of  thirty  miles  from  the  place  of 
service  of  the  notice,  given  on  July  21 
for  July  26,  was  held  insufficient.  Rich- 
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Procuring  the  IHl 


and  Sundays  will  usually  be  excluded.^ 

auction  for  Conrt. — Reasonableness  of  the  notice,  when  not  con- 
trolled by  statute,  is  a  Question  for  the  court  to  which  objection 
on  that  ground  is  made.* 

Where  the  Kotioe  It  Insufficient  or  unreasonable  the  court,  in  the  interest 
of  justice,  will  extend  its  aid  to  the  party  thereby  prejudiced.* 

Xn.  Fbooeedihgs  BsroBE  TEE  Officeb  ^ — 1.  Proonring  the  Wit- 


ardson  v,  Burlington,  etc.,  R.  Co.,  8 
Iowa  260.  To  the  same  eflFect,  Beaslej 
V.  Downey,  10  Ircd,  (N.  Car.)  284. 

Either  the  day  on  which  the  notice 
is  given  or  the  day  on  which  the  depo- 
sition is  taken  should  be  excluded. 
Devinny  v.  Jelly,  Tappan  (Ohio)  159. 

1.  Cool  V.  Roche,  15  Neb.  24;  Hart- 
ley V,  Chidester,  36  Kan.  363 ;  Bern  v» 
Bern,  4  S.  Dak.  138. 

2.  Alabama. — Parker  v.  Haggerty,  i 
Ala.  632. 

Connecticut. — Sharp  v.  Lock  wood,  12 
Conn.  159;  Harris's  Appeal,  58  Conn. 
492 ;  Sing  Cheong  Co.  v.  Yung  Wing, 
59  Conn.  535. 

Maine. — Harris  v.  Brown,  63  Me.  51. 

North  Carolina. — Cherry  v.  Slade,  2 
Hawks  (N.  Car.)  400. 

Pennsylvania. — Voris  v.  Smith,  13 
S.  &R.  (Pa.)  334. 

Vermont. — Hough  v.  Lawrence,  5 
Vt.  299;  Darling  v.  Woodward,  54 
Vt.  loi. 

Nature  of  Discretion. — The  discretion 
of  the  trial  judge  in  determining 
whether  or  not  reasonable  notice  of  the 
taking  of  the  deposition  has  been 
given  is  a  sound  discretion  to  be  exer- 
cised according  to  the  rules  of  law. 
Masters  v.  Warren,  27  Conn.  293. 

Neoeiilty  of  Proof  as  to  Sufficiency. — 
In  the  absence  of  any  express  statutory 
provision  as  to  what  shall  constitute  a 
sufficient  notice  of  the  taking  of  a  dep- 
osition, but  requiring  it  to  be  fixed  by 
the  judge,  justice,  or  clerk,  where  it 
has  not  been  so  fixed  some  proof 
should  be  given  as  to  the  sufficiency 
of  the  notice.  Lesne  v.  Pomphrey,  4 
Ala.  77. 

Resenratlon  of  Question  of  Reasonable- 
ness for  Receiving  Court. — In  cases  of 
doubt  or  difficulty  as  to  whether  or 
not  reasonable  notice  of  the  time  and 
place  of  taking  a  deposition  was  given, 
the  court  to  which  the  deposition  is 
addressed  may  state  the  circumstances 
attending  the  notice,  and  reserve  the 
question  of  its  sufficiency  for  the  con- 
sideration of  the  higher  court.  Sharp 
V,  Lockwood,  12  Conn.  159. 


8.  Party  Surprised. — Where  the  short- 
ness of  the  notice  given  of  the  taking^  a 
deposition  is  but  a  few  minutes  beyond 
twenty-four  hours  of  the  time  required 
by  statute,  and  when  it  is  served  late 
in  the  afternoon  of  one  day  for  a  still 
later  hour  on  the  next,  which  was  not 
at  the  time  usually  convenient  for  the 
beginning  of  such  a  transaction,  it  will 
not  vitiate  the  notice,  though  it  may 
require  indulgence  of  the  court  in 
allowing  the  party  taken  by  surprise  to 
meet  it.  Toulman  v.  Swain,  47  Mich.  82. 

Postponing  TaJdng. — Where  there  is 
no  statute  existing  prescribing  the  time 
within  which  the  notice  of  the  taking 
of  a  deposition  must  be  given,  if  the 
adverse  party  deems  the  notice  given 
too  short  he  can  take  steps  to  have  the 
taking  postponed.  Harris's  Appeal,  58 
Conn.  492. 

Oflbr  of  Postponement. — Where,  how- 
ever, the  notice  is  short  in  not  allow- 
ing the  one  day  for  preparation,  and 
both  parties  appear,  and  the  notifying 
party  then  and  there  offers  to  postpone 
the  examination  so  as  to  afford  the  ad- 
verse partj'  the  day  for  prieparation, 
failure  to  accept  such  offer  without  any 
explanation  or  reason  therefor,  and 
participating  in  the  examination  with- 
out further  objection,  answer  any  pre- 
sumption of  prejudice  to  the  adverse 
party.     Bern  t>,  Bern,  4  S.  Dak.  138. 

Retaking. — If  depositions  have  been 
taken  in  conformity  to  the  general  rules, 
they  will  not  be  rejected  because  the 
notice  was  too  short,  but  the  court  will 
relieve  the  party  by  allowing  the  tak- 
ing of  evidence  anew.  Deming  xk 
Foster,  42  N.  H.  165. 

Neces8lt7  of  Appointment  of  Agent  at 
Place  of  Taldng. — Notwithstanding  a 
party  may  have  appointed  an  agent 
at  the  place  of  taking  the  deposition, 
yet  he  is  not  compelled  to  do  so,  and 
that  will  not  cure  the  unreasonableness 
of  a  notice.  May  v.  Russell,  i  T.  B. 
Mon.  (Ky.)  225. 

4.  See  also  supray  X.  The  Officer ^  and 
infra^    XVII.     Introduction   in  Br>i' 
dence. 
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Proonring  the  Witness. 


to  Testify. — A  deposition  is  not  inadmissible  because  the 
witness  was  not  subpoenaed  to  appear  before  the  officer.*  But 
the  method  of  enforcing  the  attendance  of  a  witness  is  regulated 
by  statute  in  the  several  states,  and  the  officers  authorized  to  take 
depositions  are  often  vested  with  power  to  compel  the  attendance 
of  the  witnesses,  and  to  punish  their  disobedience  in  this  respect 
or  their  refusal  to  testify  when  they  are  present.* 


1.  Pennock  f.  Freeman,  i  Watts  (Pa.) 
401. 

1.  The  Baftisal  of  a  Witness  to  Appear 
before  the  officer  designated  to  take  his 
deposition  is  punishable  as  a  contempt. 
Bowen  v,  Thornton,  9  W.  N.  C.  (Pa.) 

575- 

Where  a  deposition  is  taken  in  one 
state  to  be  used  in  another,  the  witness 
will  be  compelled  to  attend  and  testify 
in  the  state  where  his  deposition  is  to 
be  taken.    State  v.  Ingerson,  62  N.  H. 

437- 

Ihider  Letters  Rogatozy  — For  a  failure 
to  obey  a  subpcena  to  compel  the  wit- 
ness to  submit  to  an  examination  under 
letters  rogatory,  the  court  in  which  the 
subpoena  is  issued  may  punish  for  con- 
tempt. State  V.  Bourne,  21  Oregon  218. 

AiittiQrlt7  of  Magistrate. —  Magis- 
trates empowered  by  Rev.  Stat.  R.  I., 
187,  §§  15  and  21  (in  force  in  1859),  to 
take  depositions  within  the  state,  may 
attach  for  contempt  witnesses  duly 
summoned  to  appear  before  them  and 
depose  as  to  what  they  know  relative 
to  any  civil  suit  or  action  pending 
within  the  state,  or  in  any  other  state 
or  government.  In  re  Tenckes,  6  R. 
1. 18. 

Betasal  to  Answer. — Where  the  ques- 
tion propounded  involves  no  question 
of  privilege  on  the  part  of  the  witness, 
it  is  his  duty  to  answer  if  ordered  by 
the  notary  to  do  so;  the  competency 
of  the  question  is  a  matter  for  the  de- 
termination of  the  court  on  the  trial  of 
the  action  in  which  the  evidence  is 
taken;  and  if  he  refuses  to  answer,  when 
ordered,  he  may  be  committed  as  a  con- 
tumacious witness.  DeCamp  v.  Archi- 
bald, 50  Ohio  St.  618. 

A  statute  authorizing  every  person, 
judge,  or  other  officer  required  to  take 
depositions,  to  issue  subpoenas  and  to 
compel  the  attendance  of  the  witnesses 
in  the  same  manner  and  under  like 
conditions  as  any  other  court  of  record, 
etc.,  empowers  a  notary  public  to  com- 
mit to  prison  witnesses  duly  summoned 
who  refuse  to  give  their  depositions. 
^*/.  Priest,  76  Mo.  229. 


A  notary  public,  being  an  officer  au- 
thorized to  take  depositions,  has  author- 
ity under  the  8th  section  of  the  act  con- 
cerning "  witnesses*'  (Rev.  Code  Mo. 
1845) to  commit  a  witness  for  refusing  to 
answer  any  questions  other  than  those 
which  it  is  his  personal  privilege  to  re- 
fuse to  answer.    Ex  p.  McKee,  18  Mo. 

599. 

A  commitment  which  states  that 
the  party  committed  was  adjudged 
guilty  of  a  contempt  in  refusing  to 
answer  questions  while  giving  his  dep- 
osition as  a  witness,  **  plainly  and 
specially  charges  a  contempt,"  al- 
though it  does  not  in  terms  state  that 
the  questions  were  relevant  or  were 
decided  to  be  relevant.  Ex  /.  McKee, 
18  Mo.  599. 

Where  a  witness,  duly  subpoenaed 
to  testify  in  a  cause  before  a  notary 
public  by  giving  his  deposition,  re- 
fuses to  testify,  he  may  be  committed 
by  the  notary  for  contempt  for  such 
refusal ;  and  if  he  petitions  for  a  writ  of 
habeas  corpus,  to  be  discharged  from 
custody,  the  writ  will  be  denied, 
and  the  petitioner  remanded  to 
custody.       In    re    Abeles,     12     Kan. 

452. 

A  witness  who,  after  submitting  to 
an  examination  in  part,  refuses  to  fur- 
ther answer  for  the  reason  that  he  is 
advised  by  his  counsel  that  no  cause 
exists  for  taking  his  deposition,  and 
whose  legal  fees  have  been  tendered 
him,  is  within  Vermont  Gen.  Stat., 
C'  36,  §  12,  providing  that,  if  a  witness 
after  tender  of  his  legal  fees  refuses  to 
make  his  deposition,  the  justice  or 
other  magistrate  shall  forthwith  cause 
him  to  be  committed  to  jail  until  he 
make  his  deposition  as  required  and 
discharge  the  costs  of  commitment. 
In  re  Foster,  44  Vt.  570.  See  also 
Wehrs  v.  State,  132  Ind.  157. 

The  refusal  of  a  witness  who  has 
given  his  deposition  in  part  to  proceed 
and  perfect  it  is  a  refusal  to  make  a 
deposition  within  a  statute  authorizing 
the  officer  to  commit  him  for  such  re- 
fusal.    In  re  Foster,  44  Vt.  570. 
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2.  Time  and  Place  of  Takiiig — a.  Time — (i)  Generally. — As  a 
general  rule,  a  deposition  is  inadmissible  in  evidence  which  is  not 
taken  at  the  time  designated  in  the  notice.*  Thus,  when  the 
time  is  fixed  between  certain  hours  of  the  day,  the  deposition 
must  be  taken  between  those  hours.*  So,  also,  when  it  is  taken 
under  an  order  of  court  fixing  the  time,*  or  after  the  term  to 
which  it  is  returnable,*  and  when  this  time  is  fixed  by  agreement 


1.  Francher  v,  Armstrong,  5  Ark. 
187;  Stockton  V,  Williams,  Walk. 
(Mich.)  120. 

Where  a  day  is  fixed  for  taking  a 
deposition,  the  opposite  party  need  at- 
tend only  on  that  day.  Ulmer  r.  Aus- 
tin, 9  Port.  (Ala)  157;  Olds  V.  Powell, 
7  Ala.  652 ;  Johnson  v.  Perry,  54  Vt. 
459;  Harris  v,  Yarborough,  4  Dev. 
(N.  Car.)  166;  Borders  zk  Barber,  81 
Mo.  636;  Hunter  v.  Fulcher,  5  Rand. 
<Va.)  126;  Collins  v,  Elliott,  i  Har. 
&  J.  (Md.)  I. 

When  Notloe  Expires. — An  hour  and 
a  half  is  a  sufficient  length  of  time  for 
an  adverse  party  to  wait  for  the  taking 
of  a  deposition;  and  when  he  leaves 
after  waiting  for  that  length  of  time, 
and  the  deposition  is  thereafter  taken 
by  the  party  procuring  the  commis- 
sion, it  will  be  suppressed.  Stockton 
V.  Williams,  Walk.  (Mich.)  120. 

NoUoe  Covering  Several  Days. — Where 
a  notice  is  given  to  take  a  deposition 
in  chancery  on  the  8th,  9th,  and  loth 
of  a  certain  month,  the  taking  of  the 
deposition  cannot  be  closed  before  the 
expiration  of  the  time  mentioned  in 
the  notice.  Crittenden  v.  Woodruff, 
II  Ark.  82. 

Where  a  notice  states  that  the  depo- 
sition will  be  taken  on  the  20th  and 
2 1st  days  of  the  month,  a  deposition 
taken  on  the  21st  alone  is  inadmissible. 
Jordan  v.  Hazard,  10  Ala.  221. 

Legal  Holiday. — Depositions  taken  on 
a  legal  holiday  upon  notice  to,  but 
against  the  objection  of,  the  counsel  of 
the  adverse  party  are  inadmissible. 
Wilson  V.  Bayley,  42  N.J.  L.  132. 

In  the  absence  of  any  statute  prohib- 
iting the  taking  of  depositions  on  the 
4th  of  July,  a  deposition  taken  on  that 
day  is  not  invalid  for  that  reason. 
Rogers  v.  Brooks,  30  Ark.  612. 

A  statute  (Rev.  Stat.  Wis.,  ^  2576,  as 
amended  by  Laws  1885,  c.  142)  provid- 
ing that  courts  shall  not  be  open  or 
transact  business  on  a  legal  holiday, 
unless  to  instruct  or  discharge  a  jury, 
to  receive  a  verdict  or  render  a  judg- 
ment thereon,  will  not  have  the  eflfect  to 


render  inadmissible  a  deposition  taken 
in  another  state  on  a  day  made  a  leg^al 
holiday  within  the  state  from  -wrhich 
the  commission  issued.  Green  v.  Walk- 
er, 73  Wis.  548. 

On  Sunday. — A  deposition  taken  in 
another  state  on  Sunday  is  not  g^ood, 
although  that  day  be  dies  non  furid- 
icus  in  the  state  where  taken.  Sloan 
V,  Williford,  3  Ired.  (N.  Car.)  307. 

2.  Farrar  v.  Hamilton,  Taylor  (N. 
Car.)  10;  Harris  v,  Yarborough,  4 
Dev.  (N.  Car.)  166;  Kean  r.  Newell, 
I  Mo.  754. 

Opening  within  Hours. — ^Magistrates 
or  commissioners  who  have  taken  a 
deposition  should,  within  the  hours 
appointed  by  the  notice,  open  it  again 
at  the  instance  of  any  party  who  w^s 
not  present  when  it  was  taken  and 
who  wished  to  cross-examine.  Jeter 
V.  Taliaferro,  4  Munf.  (Va.)  80. 

Under  a  notice  to  take  depositions 
between  eight  A.  M.  and  eleven  P.  M., 
the  depositions  were  closed  at  eight- 
thirty  P.  M.,  the  officer  stating  in  his 
certiiicate  that  no  one  had  appeared  up 
to  that  time  to  cross-examine,  and  it 
was  held  that  the  adverse  party  had 
had  a  reasonable  opportunity  to  appear 
and  cross-examine.  Bigonev  v.  Stew- 
art, 68  Pa.  St.  318. 

Under  a  notice  to  take  a  deposition 
between  the  hours  of  nine  A.  M.  and 
six  P.  M.,  after  the  officer  and  de- 
ponents had  left  the  attorney  for  the 
adverse  party  appeared  and  desired  to 
cross-examine.  The  attorney  for  the 
other  party  and  the  notary  endeavored 
to  have  the  witnesses  return  without 
avail.  The  court  held  that  in  the  ab- 
sence of  fraud  there  was  no  reason  for 
suppressing  the  deposition.  Scharfen- 
burg  %\  Bishop,  35  Iowa  60. 

3.  A  departure  from  the  order  of 
the  court  as  to  the  time  of  taking  the 
deposition  will  under  ordinary  circum- 
stances vitiate  the  proceedings.  Wil- 
liams V,  Banks,  5  Md.  198 ;  Young  v. 
Mackall,  4  Md.  362. 

4.  Veach  v.  Bailiff,  5  Harr.  (Del.) 
379;  Herndon  v.  Givens,  16  Ala.  261. 
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of  the  parties,  it  must  be  taken  at  that  time.^ 

(2)  Adjournment. — What  has  been  said  in  the  foregoing  section 
should  be  taken  in  connection  with  the  power  on  the  part  of  the 
officer  to  adjourn  the  proceedings  from  day  to  day  until  deposi- 
tions being  taken  before  him  are  completed.  This  authority  is 
generally  recognized,*  but  the  extent  to  which  it  may  be  exer- 
cised is  not  uniform.  Thus  in  some  jurisdictions  an  adjourn- 
ment can  only  be  had  when  the  taking  of  the  depositions  is 
actually  begun,*  while  in  others  the  adjournment  may  be  had 
without   beginning  the  taking  of  the  depositions;*  so,  also,  as  to 


1.  Peterson  v.  Albach,  51  Kan.  150. 

2.  Ulmer  v,  Austill,  9  Port.  (Ala.) 
157  ;  Dorrance  v.  Hutchinson,  22  Me. 

357. 

Inability  to  Flniali  on  Day  Dosiirnated. — 
Where  a  notice  is  given  to  take  a  depo- 
sition on  a  day  certain,  and  the  baking 
is  then  commenced,  but  it  becomes  im- 
practicable to  finish  it  that  day,  it  may 
be  finished  the  next.  Read  v.  Patter- 
son, II  Lea  (Tenn.)  430. 

Where  the  depositions  of  two  wit- 
nesses were  required  to  be  taken  at  a 
lime  and  place  designated,  and,  if  the 
commission  should  not  be  completely 
executed  on  that  day,  then  the  com- 
missioners were  to  continue  from  day 
to  day  until  it  was  completed,  and  the 
deposition  of  one  of  the  witnesses  was 
taken  on  the  appointed  daj',  and  the 
commissioners  certified  that  the  other 
witness  could  not  be  examined  because 
of  his  engagements  elsewhere,  conse- 
quently the  taking  of  depositions  was 
adjourned  to  the  succeeding  day,  when 
Xhe  witness  was  examined,  it  was  held 
that  the  commission  was  regularly 
executed  and  that  the  deposition  of 
the  last  witness  was  admissible.  An- 
drews V.  Jones,  10  Ala.  460. 

Sunday  Intervening. — Where  a  notice 
to  lake  depositions  stated  that  the  depo- 
sitions would  be  taken  on  a  certain  day, 
and  that  the  taking  thereof  would  be 
continued  from  day  to  day  until  the 
same  were  all  taken,  and  the  party  tak- 
ing the  same  commenced  to  take  depo- 
sitions on  the  day  specified  in  the  no- 
tice, and  continued  taking  from  day  to 
day  until  Saturday  in  the  afternoon, 
and  then  adjourned  the  taking  of  the 
depositions  till  Monday,  it  was  held 
that  the  adjournment  from  Saturday 
till  Monday  was  not  an  irregularity 
that  would  invalidate  the  depositions. 
Stain  brook  v,  Drawyer,  25  Kan.  383. 

KaMon  for  AdJonmlng. — In  the  ab- 
Knee  of  any  rule  of  practice,  an  officer 
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taking  depositions  is  not  required  to 
note  the  reason  of  an  adjournment. 
King  V,  State,  15  Ind.  64;  May  v.  Rus- 
sell, I  T.  B.  Mon.  (Ky.)  225. 

But  it  was  held  in  Kentucky ^  where  a 
notice  to  take  a  deposition  named  sev- 
eral daj's,  and  provided  that  if  anything 
prevented  the  taking  on  the  first  day 
it  was  to  be  taken  on  the  second,  and 
so  on  successively,  and  it  was  not  taken 
on  the  first  day,  the  reason  why  it  was 
not  so  taken  must  be  shown  by  the 
party  procuring  it,  before  it  can  be 
read.  May  v.  Russell,  i  T.  B.  Mon. 
(Ky.)  225.  See  also  Bracken  v.  March ^ 
4  Mo.  74. 

When  a  party  appears  at  each  ad- 
journment of  the  taking  of  the  depo- 
sition without  objection,  he  cannot 
thereafter  successfully  contend  that  the 
taking  was  adjourned  from  day  to  day 
without  assigning  an}'  cause.  Lingen- 
felser  v.  Simon,  49  Ind.  82. 

S.  Brandon  v.  Mullenix,  11  Heisk. 
(Tenn.)  446;  Parker  v,  Hayes,  23  N.  J. 
Eq.  186;  Fox  V.  Carlis,  3  Mo.  197. 

4.  Opposite  Paxty  Not  Present. — 
Where  the  notice  to  take  a  deposition 
specifies  that  **the  taking  will  be  ad- 
journed from  day  to  day,"  it  is  not 
error  for  the  notary  before  whom  the 
deposition  is  taken  to  adjourn  the 
taking  of  the  deposition  from  day  to 
day,  at  the  instance  of  the  attorney  for 
the  party  giving  the  notice,  where 
neither  the  opposing  party  nor  his  at- 
torney appears  at  any  time  before  such 
notary  public,  and  there  is  no  conten- 
tion that  the  adjournments  were  taken 
for  the  purpose  of  annoj'ing  the  op- 
posing party  or  preventing  cross-exam- 
ination or  causing  any  unnecessary 
expense  or  delay.  Kelly  v.  Martin,  53 
Kan.  380;  Dorrance  v.  Hutchinson,  22 
Me.  357. 

Diicretlon  must  Not  be  Abused. — A 
justice  possesses  the  power  to  adjourn 
the  taking  of  a  deposition,  but  in  exer- 
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the  length  of  the  continuance,  some  courts  holding  that  it  can 
only  be  from  day  to  day,*  while  others  do  not  restrict  the  length 
of  time  * 

b.  Place. — It  is  also  a  rule   of  general  application  that    a 
deposition  must  be  taken  at  the  place  designated  in  the  notice,* 


cising  his  discretion  in  this  regard  he 
cannot  deprive  the  adverse  party  of  a 
reasonable  opportunity  to  participate 
therein.  Pindar  v.  Barlow,  31  Vt. 
529.  See  also  Edgell  v,  Lowell,  4  Vt. 
405;  Rutledge  v.  Read,  2  Hayw.  (N. 
Car.)  242. 

1.  The  party  wishing  to  take  the  dep- 
osition cannot  extend  the  time  to  more 
than  one  day;  but  if  the  commissioners 
are  unable  to  conclude  the  examination 
they  may  continue  it  from  day  to  day. 
Ulmer  v.  Austill,  9  Port.  (Ala.)  157. 

Notice  FroYlding  for  A<Uoiiniinent. — 
A  notice  to  take  a  deposition  at  a  cer- 
tain time  and  place,  between  specified 
hours,  stated  that  the  taking  of  the 
same  would  be  continued  **  from  day  to 
day,  by  adjournment,  until  all  were 
taken ; "  the  taking  of  the  testimony 
began  on  the  day  named,  and  an  ad- 
journment was  taken  without  assigning 
any  reason  therefor  until  the  next  day, 
when,  the  witness  desired  not  being 
present,  another  adjournment  was  had, 
without  taking  any  testimony,  until  the 
day  following.  It  was  held  that  the  last 
adjournment  was  manifestly  proper, 
where  it  appeared  that  the  witness  was 
unavoidably  absent,  but  was  expected 
the  next  day.    Kingr'.  State,  15  Ind.  64. 

Under  a  notice  to  take  depositions 
on  a  day  specified,  between  the  hours 
of  eight  A.  M.  and  six  P.  M.,  and  if  not 
completed  on  that  day  to  be  continued 
from  day  to  day  until  completed,  an 
adjournment,  taken  several  days  after, 
to  twelve  o'clock  the  following  day,  is 
sufficient  to  authorize  the  suppression 
of  the  deposition.  Bowman  v.  Bran- 
son, III  Mo.  343.  See  also  Rutledge 
T'.  Read,  2  Hayw.  (N.  Car.)  242. 

Where  a  notice  to  take  depositions 
recites  that  the  taking  will  be  com- 
menced on  a  certain  day,  and  contin- 
ued from  day  to  day  thereafter  until 
completed,  an  adjournment  for  a  longer 
time  will  be  unauthorized,  and  will 
subject  the  depositions  so  taken  to  sup- 
pression unless  the  opposite  party  ap- 
pears and  waives  such  objection.  Ray- 
mond V.  Williams,  21  Ind.  241. 

Oommlssion  Directing  AiUoumments. — 
Where  the  commission  to  take  a  depo- 
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sition  directed  that  the  commissioners 
should  take  it  on  a  day  certain,  and 
continue  from  day  to  day  until  com- 
pleted, the  commissioners  were  not  au- 
thorized to  meet  on  the  day  desig^nated 
and  adjourn  to  one  more  remote  than 
the  next  succeeding.  Harding  v.  Mer- 
rick, 3  Ala.  60. 

2.  A  deposition  is  not  inadmissible 
because  not  taken  continuously  on 
consecutive  days,  in  the  absence  of 
any  provision  of  law  to  that  eScct. 
Jarboe  v.  Colvin,  4  Bush  (Ky.)  70.  See 
also  Kelly  v.  Martin,  53  Kan.  380; 
Pindar  v.  Barlow,  31  Vt.  529. 

Prefiimptlon  of  A4)oiimment.  —  The 
court  will  not  presume  that  a  legal  ad- 
journment was  had  where  no  adjourn- 
ment appears  to  have  been  taken. 
iohnson  v.  Perry,  54  Vt.  459.  But  see 
^yon  V.  Ely,  24  Conn.  507. 

S.  Collins  V,  Elliott,  i  Har.  &  J. 
(Md.)  i;  Olds  v.  Powell,  7  Ala.  652; 
Harris  v,  Yarborough,  4  Dev.  (N. 
Car.)  166;  Alston  f.  Taylor,  i  Hayw. 
(N.  Car.)  381;  Brandon  v,  MuUenix, 
II  Heisk.  (Tenn.)  446. 

Where  a  notice  specifies  that  a  dep- 
osition will  be  taken  at  the  "town" 
of  A,  and  the  deposition  shows  that  it 
was  taken  at  the  **  city  "  of  A,  the  dep- 
osition is  not  objectionable.  Harvey 
V.  Osborn,55  Ind.  535. 

If  a  deposition  is  taken  at  a  place 
named  in  the  notice  it  is  sufficient, 
though  in  the  caption  of  the  deposi- 
tion the  place  is  designated  by  a  dif- 
ferent name ;  as  a  tavern,  the  name  of 
which  has  been  changed  in  conse- 
quence of  a  change  in  ownership. 
May  T'.  Russell,  i  T.  B.  Mon.  (Ky.)  225. 

Materiality  of  Besldence  of  Witness. — 
Where,  in  compliance  with  notice,  a 
deposition  is  taken  in  a  state  other  than 
that  in  which  it  is  to  be  used,  the  mere 
fact  that  the  witness  is  a  nonresident 
of  the  state  wherein  the  deposition  is 
taken  is  not  a  valid  objection,  because 
the  residence  of  the  witness  is  said  to 
be  of  importance  only  for  the  purpose 
of  identifying  him,  and  if  the  witness 
is  willing  to  appear  at  the  place  where 
his  deposition  is  taken  he  may  do  so. 
Hagcrty  v.  Scott,  10  Tex.  525. 
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though  when  no  such  notice  is  necessary  it  is  said  to  be  sufficient 
if  the  deposition  is  taken  in  one  of  the  counties  to  which  the 
comniission  is  directed.* 

3.  How  the  Testimony  ihonld  be  Taken — a.  Presence  of  Wit- 
NESS  BEFORE  OFFICER. — Depositions  should  be  written  in  the 
presence  of  the  officer,  from  the  mouth  of  the  witness.* 


Ai^ounment  to  Another  Plaoe. — It  is 
irregular,  in  taking  depositions,  to  ad- 
journ from  the  place  where  the  adverse 
party  has  been  served  with  notice  to 
attend,  to  another  place  in  the  absence 
of  said  party.     Beach  v.  Workman,  20 

N.  H.379. 

But  where  the  adverse  party  did  not 
attend  in  the  first  instance,  it  was  held 
that  the  taking  might  be  adjourned  to 
a  place  other  than  that  named  in  the 
notice,  where  the  illness  of  the  witness 
necessitated  such  a  course.  Lowd  v. 
Bowers,  64  N.  H.  i. 

Where  the  deposition  was  taken  in 
front  of  the  office,  in  a  carriage,  because 
the  witness  was  sick  and  unable  to 
come  into  the  office,  the  terms  of  the 
notice  are  sufficiently  complied  with  in 
the  absence  of  any  showing  that  the 
opposite  party  lost  any  rights  of  cross- 
examination.  Trapnall  v.  State  Bank, 
18  Ark.  53. 

A  person  who  appears  at  a  time  and 
place  given  in  a  notice  to  take  deposi- 
tions, and  consents  that  they  be  taken 
at  another  place,  cannot  thereafter  ob- 
ject that  they  were  not  taken  at  the 
place  named.  Lingenfelser  v.  Simon, 
49  Ind.  82. 

A  deposition  taken  in  the  absence  of 
the  opposing  party,  a  'short  distance 
from  the  office  stated  in  the  notice,  will 
not  be  suppressed  where  it  appears  that 
on  the  same  day  the  counsel  for  the  op- 
posing party  appeared,  and,  by  consent 
of  all,  the  deposition  was  opened,  and 
the  witness  recalled  and  cross-exam- 
ined. Southern  Kansas  R.  Co.  v,  Rob- 
bins,  43  Kan.  145. 

1.  Nussear  v.  Arnold,  13  S.  &  R. 
(Pa.)  323. 

Where  it  is  not  necessary  to  state  in 
the  commission  at  what  particular  place 
the  depositions  will  be  taken,  the  fact 
that  they  were  taken  at  another  place 
than  the  one  designated  is  not  sufficient 
to  exclude  them.  Sayles  v,  Stewart,  5 
Wis.  8. 

Koiiresldent  Wltnesi. — A  commission 
to  take  the  deposition  of  a  nonresident 
witness  cannot  be  executed  in  the  state 
from   which    the    commission    issues. 


Biddle  v.  Frazier,  3  Houst.  (Del.)  258. 
Contra^  Cox  v.  Cox,  2  Port.  (Ala.)  533. 

But  a  commission  de  bene  esse  to 
take  the  testimony  of  a  witness  about 
to  leave  the  state  may  be  executed  out 
of  the  state  after  he  has  left.  Boston 
V.  Bradley,  4  Harr.  (Del.)  524. 

In  Maryland,  under  the  practice  as 
existing  in  1843,  the  power  of  select- 
ing the  time  and  place  of  the  execution 
of  a  commission  which  was  addressed 
to  commissioners  without  the  state 
was  confided  to  their  sound  discretion, 
and  a  commission  issued  in  Maryland 
and  addressed  to  commissioners  in 
the  District  of  Columbia  might  be  exe- 
cuted in  Virginia.  Calvert  v,  Coxe, 
I  Gill  (Md.)  95. 

2.  Summers  v.  McKim,  12  S.  &  R. 
(Pa.)  405;  Putnam  v.  Larimore, 
Wright  (Ohio)  747 ;  Timms  v,  Wayne, 
I  Handy  (Ohio)  400. 

Where  it  appeared  that  an  agent  or 
an  attorney  of  a  party  procuring  a 
commission  to  take  a  deposition  ex- 
amined the  witnesses  and  read  their 
depositions,  that  the  commissioner 
absented  himself  from  the  room  sev- 
eral times  during  the  examination,  and 
that  the  adverse  party  did  not  ap- 
pear and  cross-examine  the  witnesses, 
it  was  held  that  the  proceedings  were 
so  irregular  as  to  require  the  suppres- 
sion of  the  depositions.  Burtch  v. 
Hogge,  Harr.  (Mich.)  31. 

Deposition  PrevlouBly  Prepared. — If 
the  deposition  of  a  witness  is  previous- 
ly prepared  by  a  party,  or  by  his  agent 
or  attorney  to  the  suit,  it  will  not  be 
received  as  evidence.  Amory  xf.  Fel- 
lows, 5  Mass.  219;  Wilson  v.  Camp- 
bell, 33  Ala.  249;  Fisk  v.  Tank,  12 
Wis.  276;  Grayson  v.  Bannon,  8  Watts 
(Pa.)  524;  Summers  v.  McKim,  12  S. 
&  R.  (Pa.)  405;  McEntire  v.  Hender- 
son, I  Pa.  St.  402;  Foster  v.  Foster, 
20  N.  H.  208;  Creamer  v,  Jackson,  4 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  413. 

In  Delaware  it  was  held  that  answers 
to  interrogatories,  written  by  a  witness 
who,  through  illness,  is  unable  to  de- 
liver them  orally  to  the  commissioner, 
will  not  preclude  the  admission  of  the 
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b.  Written  Interrogatories— Duty  of  Officer. — When 
a  deposition  is  taken  upon  written  interrogatories,  it  is  the  duty 
of  the  officer  to  have  only  those  interrogatories  answered,  and  no 
others,*  but  he  must  put  all  the  interrogatories  sent  to  him  and 
have  them  answered.* 

c.  Previous  Inspection. — The  fact  that  the  witness  has  been 
permitted  to  read  the  interrogatories  upon  which  his  deposition 
is  to  be  taken,  has  been  held  insufficient  to  warrant  the  exclusion 
of  the  deposition.* 

d.  Through  Interpreter. — Where  the  witness  does  not 
understand  the  English  language,  his  deposition  may  be  taken 
through  an  interpreter.* 

e.  By  Whom  Written.— The  general  tendency  of  statutes 
prescribing  by  whom  depositions  should  be  written  seems  to  be 
to  insure  a  fair  procurement  of  the  real  evidence,*  and  under 


deposition  in  evidence.  Randel  v. 
Chesapeake,  etc..  Canal  Co.,  i  Harr. 
(Del.)  233. 

OondQct  Disbarrtng  an  Attorney. — In 
Matter  of  Eldridge,  82  N.  Y.  161,  it  was 
held  that  the  preparation  of  answers  in 
full  for  a  witness,  to  be  substituted  in 
the  place  of  testimony  from  the  mouth 
of  the  witness  himself,  was  such  unpro- 
fessional conduct,  in  connection  with 
other  circumstances  in  the  case,  as  justi- 
fied the  suspension  of  the  attorney  from 
the  practice  of  his  profession. 

But  parties  or  their  attorneys  may 
orally  or  in  writing  direct  the  attention 
of  deponent  to  facts  in  reference  to 
which  it  is  intended  to  examine  him,  to 
•refresh  his  memory,  and  use  such  mem- 
orandum at  the  time  of  giving  his  testi- 
mony. Fant  V.  Miller,  17  Gratt.  (Va.) 
187.  See  also  Matter  of  Eldridge,  82 
N.  Y.  161. 

1.  Maryland  Ins.  Co.  z\  Bossiere,  9 
Gill  &  J.  (Md.)  121 ;  Stagg  v,  Pomroy, 
3  La.  Ann.  16;  Marr  v.  Wetzel,  3  Colo. 
2;  Pigott  V.  Holloway,  i  Binn.  (Pa.) 
436. 

GroBB-Interrogatoriea  Sezred  for  An- 
other Deposition.  —  A  deposition  of  a 
witness  residing  in  a  distant  state  was 
taken  on  behalf  of  the  plaintiff  on  due 
notice,  the  defendant  serving  cross-in- 
terrogatories as  provided  by  the  code, 
but  the  deposition  was  never  filed ;  af- 
terwards plaintiff  served  another  no- 
tice of  the  taking  of  the  deposition  of 
the  same  witness ;  no  cross-interroga- 
tories were  served,  and  the  witness 
was  not  cross-examined.  It  was  held 
that  the  court  properly  overruled  a 
motion    to    suppress  the  deposition. 


based  on  the  failure  of  the  notary  to 
propound  the  cross-interrogatories 
served  on  the  former  occasion.  Chad- 
ron  V.  Glover,  43  Neb.  732. 

2.  A  commissioner  has  no  right  to 
reject  an  answer,  no  matter  how  im- 
pertinent or  irrelevant.  Brown  v,  Kim- 
ball, 25  Wend.  (N.  Y.)  268. 

Exact  Language  of  Witnesa. — When 
the  officer  presumes  to  write  the  lan- 
guage of  the  witness  he  must  do  so 
without  any  desire  or  purpose  of  giv- 
ing coloring  in  one  way  or  the  omer 
to  the  meaning  of  the  witness.  East 
Tennessee,  etc.,  R.  Co.  v.  Arnold,  89 
Tenn.  107. 

3.  Groodrich  v.  Goodrich,  44  Ala.  670. 
Though    it    has    been   held   that  it 

might  ht  considered  as  aflecting  the 
credibility  of  his  testimony.  Allen  v, 
Sey fried,  43  Wis.  414 ;  Derby  v.  Derby, 
21  N.  J.  Eq.  36. 

4.  See  infra^  XVII.  21.  Depositions 
in  Foreign  Language.  Campan  v. 
Dewey,  9  Mich.  381. 

Where  a  witness  is  to  be  examined 
under  a  dedimus  potestatem^  who  does 
not  understand  the  language  of  the 
commissioners,  and  whose  language  the 
commissioners  do  not  understand,  they 
are  to  swear  an  interpreter.  Amory  v. 
Fellowes,  5  Mass.  219. 

6.  In  Sliortliand  — Section  3735  of  the 
Iowa  Code,  which  provides  that  per- 
sons before  whom  depositions  are  taken 
must  cause  the  interrogatories  pro- 
pounded to  be  written,  and  the  answers 
thereto  to  be  inserted  immediately  un- 
derneath the  respective  questions,  etc., 
does  not  render  depositions  objection- 
able because  the  examination  was  taken 
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them  it  is  usually  sufficient  if  the  deposition  is  written  by  a 
disinterested  person,^  and  it  may  be  written  by  the  witness 
himself;*  but  it  cannot  be  written  by  the  attorney  of  the 
party  procuring  the   deposition,*    nor   by   the    agent   of   such 


bj  a  shorthand  writer,  in  the  absence 
of  anything  in  the  record  to  show  that 
the  writer  so  employed  was  in  any  wise 
objectionable.  Tuthill  Spring  Co.  v. 
Smith,  90  Iowa  331. 

TyvewrHlen.  —  A  statutory  require- 
ment that  the  deposition  shall  be  writ- 
ten by  the  officer  or  the  witness  is  com- 
plied with  when  the  deposition  is  type- 
written, and  signed  by  both  the  witness 
and  the  officer.  Stoddard  v.  Hill,  38  S. 
Car.  385. 

That  the  depositions  were  taken  by 
a  typewriter  does  not  show  that  they 
were  not  reduced  to  writing  as  pre- 
scribed by  statute.  Behrensmeyer  v, 
Kreitz,  135  111.  591. 

By  a  Person  Related  to  Party. — A  depo- 
sition reduced  to  writing  by  the  brother 
of  the  party  for  whose  benefit  it  is 
taken  should  be  suppressed  on  motion 
of  the  adverse  party.  Bryant  v.  Ingra- 
ham,  16  Ala.  116. 

But  in  Vermont  it  was  said  a  statu- 
tory provision  (Comp.  Stat.,  c  34,  ^  10, 
in  force  in  1855)  providing  that  **  no 
agent,  attorney,  or  person  interested  in 
any  cause  shall  write  or  draw  up  the 
deposition  of  any  witness,*'  etc.,  does 
not  extend  to  any  one  who  should  as- 
sist the  magistrate  in  drawing  up  the 
deposition,  having  no  other  agency  in 
the  transaction,  although  paid  by  the 
party ;  nor  would  the  fact  that  the  per- 
son drawing  up  the  deposition  was 
named  bv  the  party,  or  that  he  was  the 
son  or  father  of  the  attorney  in  the 
suit,  make  any  difference,  unless  he 
was  a  person  acting  essentially  as  the 
plaintiiTs  agent  or  attorney  upon  the 
occasion.  Moulton  v.  Hall,  27  Vt.  233. 
1.  Putnam  v,  Larimore,  Wright 
(Ohio)  747. 

That  the  testimony  of  a  witness  was 
not  taken  down  in  the  handwriting  of 
the  magistrate  is  not  a  valid  objection, 
anless  ft  also  appears  that  the  deposi- 
tion was  written  hy  the  party,  his  agent 
or  attorney.  Crossgrove  v.  Himmel- 
rich,  54  Pa.  St.  203 ;  East  Tennessee, 
etc.,  R.  Co.  V.  Arnold,  89  Tenn.  107. 

BF  Olerk  to  CommlBeioner. — A  depo- 
sition is  not  objectionable  because  the 
testimony  was  taken  down  by  a  clerk 
to  the  commissioner  who  has  been  duly 
sworn.     Read  v,  Randel,  2  Harr.  (Del.) 
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500;    East  Tennessee,  etc.,  R.  Co.  v, 
Arnold,  89  Tenn.  107. 

In  New  Hampshire  it  was  held,  where 
a  magistrate  taking  a  deposition  was 
not  a  skilled  penman,  and  the  answers  of 
the  witness  were  written  by  an  indif- 
ferent third  person  in  the  presence  of 
the  magistrate  and  under  his  super- 
vision, that  while  the  deposition  might 
be  within  a  statute  providing  that 
the  questions  shall  be  written  by  the 
magistrate  or  counsel  and  read  to  the 
witness  by  the  magistrate,  who  shall 
write  the  answers  thereto  without  any 
reference  to  either  party,  yet  it  is  a 
practice  liable  to  abuse,  and  for  that 
reason  should  not  t>e  encouraged. 
Cushman  v,  Wooster,  45  N.  H.  410. 

2.  Carlyle  v.  Plumer,  11  Wis.  99; 
Fisk  V,  Tank,  12  Wis.  276  ;  Wood  v, 
Shaw,  48  111.  273;  Stoddard  v.  Hill,  38 
S.  Car.  385;  Putnam  v,  Larimore, 
Wright  (Ohio)  747;  East  Tennessee, 
etc.,  R.  (io.  V.  Arnold,  89  (Tenn.)  107; 
Craig  V.  Lambert,  44  La.  Ann.  885. 

8.  Hurst  V.  Larpin,  21  Iowa  4S4; 
Crittenden  v.  Woodruff,  1 1  Ark.  82 ; 
Bunnel  v,  Taintor,  4  Conn.  572. 

That  an  attorney  for  one  of  the  par- 
ties, examining  a'  witness,  conversed 
with  him  before  his  examination,  and 
at  his  request  wrote  down  the  substance 
of  the  facts  in  answer  to  several  inter- 
rogatories, will  not  furnish  a  ground 
for  the  suppression  of  the  deposition, 
in  the  absence  of  any  showing  that  the 
witness  was  imposed  upon  or  that 
there  was  any  untrue  statement  or  col-  , 
oring  of  the  facts.  Commercial  Bank 
V.  Union  Bank,  11  N.  Y.  203. 

May  Write  the  Qneitions. — A  party  on 
whose  behalf  a  deposition  is  taken,  or 
his  attorney,  may  write  the  questions, 
but  not  the  answers  thereto.  Snyder 
V.  Snyder,  50  Ind.  492;  Murray  v, 
Phillips,  59  Ind.  56. 

By  Oonsent. — A  deposition  is  not  ob- 
jectionable because  reduced  to  writing 
by  the  defendant's  counsel,  if  done  in 
the  presence  of  the  adverse  party  and 
his  counsel,  and  by  their  consent  and 
agreement.  Wertz  v.  May,  21  Pa.  St. 
274;  Farmers*,  etc..  Bank  r.  Woods, 
II  Pa.  St.  99. 

Conferring  with  Counsel. — That  the 
witness,  who  was  the  plaintiff,  during 
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party,*  nor  by  such  party  himself.*  This  entire  question,  how- 
ever, is  one  which  is  largely  governed  by  the  particular  statutes 
in  each  state. 

4.  Presence  of  Parties. — A  party  should  have  an  opportunity  to 
cross-examine  a  witness  whose  deposition  is  taken  by  his  adver- 
sary,* and  when  his  presence  is  necessary  for  that  purpose  he 
must  be  permitted  to  exercise  his  privilege  in  that  respect.* 


his  cross-examination  conferred  with 
his  counsel  privately,  notwithstanding 
the  objections  of  the  opposite  counsel, 
will  not  make  his  deposition  incompe- 
tent evidence ;  it  is  a  circumstance  that 
goes  only  to  his  credibility.  New  Jer- 
sey Express  Co.  v.  Nichols,  33  N.J. 

L.  434. 

In  Vermont  writing  or  drawing  up  a 
deposition,  within  the  meaning  of  the 
statute  prohibiting  agents  or  attorneys, 
or  persons  interested  in  the  cause,  from 
writing  or  drawing  up  depositions, 
was  held  to  mean  composing  or  indit- 
ing the  deposition,  f .  e.,  giving  it  form, 
expression,  and  dress,  and  does  not  ex- 
tend to  mere  copying  of  the  deposi- 
sition.  Moulton  v.  Hall,  27  Vt.  333 ; 
Partch  V.  Spobner,  57  Vt.  583. 

In  Kentucky  it  was  held  that  a  depo- 
sition wholly  in  the  handwriting  of 
the  counsel  of  the  parties  using  It  is 
not,  per  se,  objectionable;  however, 
the  practice  of  counsel  writing  the 
deposition  should  be  rebuked,  and  not 
indulged  unless  both  parties  be  pres- 
ent and  consent.  Kouns  v.  State 
Bank,  2  B.  Mon.  (Ky.)  303. 

In  Maine,  although  a  statute  requires 
the  certificate  of  a  magistrate  to  state 
by  whom  the  depositions  were  written, 
the  depositions  are  not  invalid  because 
the  interrogatories  were  written  by  a 
party  or  his  attorney,  where  the  stat- 
ute further  provides  that  the  deponent, 
after  hewing  sworn,  shall  be  first  exam- 
ined by  the  party  producing  him,  on 
verbal  or  written  interrogatories,  and 
then  by  the  adverse  party,  and  by  the 
justice  or  the  parties  afterwards,  if  they 
see  cause.  Fuller  v.  Hodgdon,  25 
Me.  243. 

1.  Craig  V.  Lambert,  44  La.  Ann. 
885;  Smith  V.  Huntington,  i  Root 
(Conn.)  226;  Partch  v.  Spooner,  ^7 
Vt.  583 ;  Moulton  v.  Hall,  27  Vt.  233. 

Deponent,  after  attempting  to  give^ 
her  deposition,  became  faint  and  ex- 
hausted, in  consequence  of  which  the 
taking  of  it  was  postponed  until  the 
next  evening;  in  the  meantime  the 
party  procuring  it  requested  a  young 


lady  residing  in  the  same  house  with 
deponent  to  write  her  testimony  from 
time  to  time  as  she  was  able  to  give  it, 
which  the  young  lady  did,  in  5ie  ab- 
sence of  the  adverse  party,  his  counsel* 
and  of  the  magistrate ;  and  it  was  held 
that  she  was  the  agent  of  the  party  in 
whose  behalf  the  deposition  was  taken, 
within  a  statute  providing  that  the 
party,  his  attorney,  or  any  person  in- 
terested should  not  write,  draw  up,  or 
dictate  any  deposition,  and  conse- 
quently the  deposition  so  taken  was 
inadmissible.    Allen  v.  Rand,  5  Conn. 

2.  Mosely  v.  Mosely,  Cam.  &  N. 
(N.  Car.)  522;  Steele  v.  Dart,  6  Ala. 
798;  Griswold  v.  Griswold,  i  Root 
(Conn.)  259;  Bunnel  v,  Taintor,  4 
Conn.  572. 

The  writing  of  a  deposition  by  a  dis- 
interested person '  selected  by  the  per- 
sons taking  the  same  to  write  for  them 
in  their  presence  and  under  their  direc- 
tion, has  the  same  effect  as  if  one  of 
themselves  had  written  it.  Dedford  v. 
Ingram,  5  Hayw.  (Tenn.)  155. 

Party  as  Witness. — Where  the  party- 
is  the  witness  he  may  write  his  own 
answers.     Wood  v.  Shaw,  48  111.  273. 

S.  Stille  V,  Layton,  2  Harr.  (Del.)  149. 

4.  See  also  su^ra,  XI.  Notice  of  Tak- 
ing Depositions.  Fant  v.  Miller,  17 
Gratt.  ( Va.)  187  ;  Blair  v.  State  Bank, 
II  Humph.  (Tenn.)  84;  Evans  V.Roths- 
child, 54  Kan.  747. 

Paxty  Befassd  Admittance. — When 
the  plaintiff's  agent  arrived  at  the 
place  appointed  for  taking  a  deposition 
it  appeared  that  the  defendant's  agent 
had  commenced  taking  it;  that  imme- 
diately on  the  arrival  of  the  plaintiff's 
agent,  the  agents  of  the  defendant  in- 
duced the  officer  to  withdraw  with 
them  and  the  witness  to  another  room, 
and  excluded  the  plaintiff's  agent  and 
completed  the  examination  in  the 
absence  of  the  plaintiff's  agent  who 
insisted  upon  being  present.  It  was  held 
that  the  plaintiff  did  not  have  a  reason- 
able time  to  appear  and  be  present  at 
the  taking  of  the  deposition,  within  the 
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I>epoeition  upon  Written  Interrogatories. — It  is  sometimes  provided  that 
depositions  upon  commission  and  written  interrogatories  shall  not 
be  taken  in  the  presence  of  the  parties  or  their  counsel,  though  it 
has  been  held  that  in  the  absence  of  a  statute  or  rule  to  that 
efifect  the  attendance  of  counsel  for  one  of  the  parties  is  no  objec- 
tion to  the  deposition.* 

6.  Beading  Over  to  Witness. — Statutory  provision  is  also  made 
in  some  states  as  to  reading  over  the  deposition  to  the  witness 
after  it  is  reduced  to  writing,  but  the  same  degree  of  strictness  is 
not  applied  in  construing  such  a  statute.*  . 


meaning  of  the  statute,  although  after 
the  direct  examination  was  completed 
he  was  offered  an  opportunity  to  cross- 
examine.    Pratt  V.  Battles,  34  Vt  391. 

Chiardian  Ad  Utem. — Under  Code 
Va.,^^2435  and  2619,  providing  that 
no  deposition  shall  be  read  in  a  suit 
against  any  infant  unless  taken  in  the 
presence  of  a  guardian  ad  litemy  or  on 
interrogatories  agreed  on  by  him,  the 
fact  that  the  guardian,  who  had  notice 
of  the  taking  of  the  deposition,  was  not 
present  at  the  examination  will  not 
render  the  deposition  inadmissible. 
Moore  v.  Triplett  ( Va.  1895),  23  S.  E. 
Rep.  69. 

1.  Farrow  v.  Commonwealth  Ins. 
Co„  18  Pick.  (Mass  )  53. 

Under  Revision  /«^w«,  §  4082,  pro- 
viding that  where  a  deposition  is  taken 
on  interrogatories  neither  party,  nor  his 
agent  or  attorney,  shall  be  present  at 
the  examination  of  a  witness  unless 
both  parties  are  present  or  represented 
by  an  agent  or  attorney,  a  deposition 
will  be  suppressed  where  it  is  shown 
that  at  the  time  it  was  taken  one  of  the 
parties  was  present  in  the  absence  of 
the  other.    Sheriff  v.  Hull,  37  Iowa  174. 

In  Oliancery. — Under  the  practice  of 
the  court  of  chancery  in  Bn^iandy  the 
party,  his  solicitor  or  agent,  procures 
the  attendance  of  the  witnesses  before 
the  commissioner,  but  he  must  with- 
draw while  their  testimony  is  being 
taken.  And  in  Pennsylvania^  where  a 
commission  is  issued  out  of  chancery 
to  take  depositions  without  the  state, 
the  time  and  place  are  not  fixed,  and 
depend  upon  the  option  of  the  party 
procuring  it,  who  selects  his  own  time ; 
consequently  neither  he  nor  his  agent 
should  be  all  owed  to  be  present  where 
the  adverse  party  has  no  notice  and  no 
opportunity  of  beine  present  by  him- 
self or  agent.  Holllster  v.  Hollister,  6 
Pa.  St.  449.     See  also  Kuehling  v.  Leb- 


erman,  9  Phila.  (Pa.)  160. 


In  New  Torlc,  prior  to  the  adoption 
of  the  Code  of  Procedure,  the  manner  of 
executing  a  commission  to  take  testi- 
mony in  a  court  of  chancery  was 
regulated  by  the  rules  and  practice  of 
that  court,  and  not  by  any  statutory 
provisions,  except  as  to  the  right  of 
the  parties  to  be  present,  and  to  ex- 
amine and  cross-examine  the  witnesses. 
Brown  v.  Southworth,  9  Paige  (N.Y.) 
351. 

Prior  to  the  Act  of  April  17,  1823 
(Laws  N.  Y.  1823,  208),  testimony 
in  chancery  was  taken  in  secret  before 
examiners,  upon  written  interrogatories 
and  cross-interrogatories,  and  neither 
party  was  permitted  to  see  the  testi- 
mony until  publication  was  passed ;  but 
by  that  act  the  parties  were  allowed  to 
be  present  and  cross-examine  the  wit- 
ness. Willard,  J.,  in  McCotter  v. 
Hooker,  8  N.  Y.  501. 

Forei^  DepositlonB. — At  the  taking  of 
depositions  in  a  foreign  country  neither 
parties  nor  counsel  should  be  permitted 
to  appear  before  the  commissioners. 
Cunningham  v,  Otis,  i  Gall.  (U.  S.)  166. 

2.  Depositions  must  be  read  to  the 
witness  before  signing.  Williams  v. 
Chadbourne,  6  Cal.  560;  Goodhue  v. 
Grant,  i  Pin.  (Wis.)  556. 

Cannot  be  Waived. — A  witness  cannot 
waive  the  reading  of  his  deposition  be- 
fore signing  it.  Godfrey  v.  White,  43 
Mich.  171. 

Statute  Held  Directory. — ^Tenn.  Code, 
$  3859,  providing  that  the  commis- 
sioner should  require  the  questions 
to  be  reduced  to  writing  and  read 
over  to  the  witness,  etc.,  is  directory, 
and  while  perhaps  ordinarily  the  bet- 
ter mode  of  obtaining  an  intelligible 
recital  of  the  facts,  yet  it  is  not  essen- 
tial to  admissibility  that  the  deposition 
should  be  so  taken.  Read  v.  Patter- 
son* 1 1  Lea  (Tenn.)  430. 

Absence  of  Attorney — BfTeot. — A  depo- 
sition will  not  be  suppressed  on  the 
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6.  The  Oath. — The  witness  must  make  oath  to  the  testimony 
given  in  his  deposition,*  and  it  has  been  held  that  the  statute 
prescribing  the  form  of  the  oath  must  be  strictly  pursued,*  and 
in  some  states  it  has  been  held  that  the  oath  must  be  adminis- 
tered before  the  testimony  is  given.' 

Zm.  BsTUBH  OF  Deposition — 1.  When  Betnmed. — It  is  no  ob- 
jection to  a  deposition  that  it  was  not  returned  within  a  certain 
time,  in  the  absence  of  a  statute  expressly  providing  therefor,* 


ground  that  it  was  read  over  to  and 
subscribed  by  the  witness  in  the  ab- 
sence of  and  without  notice  to  his 
attorney,  where  it  is  not  claimed  that 
any  harm  or  prejudice  resulted  there- 
from. Clark  f.  Manhattan  R.  Co.,  102 
N.  Y.  656. 

1.  See  also  infra ^  XV.  Certificate^ 
and  XVII.  Introduction  in  Evidence; 
Cowan  V.  Ladd,  2  Ohio  St.  322^ 

Where  a  commission  is  issued  to  take 
testimony  in  a  foreign  country,  dep- 
ositions may  be  read,  although  the  wit- 
nesses were  not  sworn  by  the  commis- 
sioners, where  it  appears  that  they 
were  prohibited  from  administering  the 
oaths  by  the  laws  of  such  country,  but 
that  the  oaths  were  in  fact  adminis- 
tered by  the  local  authorities.  Lincoln 
V.  Battelle,  6  Wend.  (N.  Y.)  475.  See 
supra ^  IX.  Letters  Rogatory. 

2.  The  witness  must  be  sworn  in  the 
precise  form  reouired  by  statute.  Bax- 
ter V.  Payne,  i  Pin.  (Wis.)  501 ;  Good- 
hue V.  Grant,  i  Pin.  (Wis.)  556 ;  Bacon 
V,  Bacon,  33  Wis.  147. 

Where  a  commission  duly  issued  in 
another  state  to  take  a  deposition 
within  the  state  directs  the  administra- 
tion of  the  oath  to  the  witnesses  in  the 
prescribed  manner,  the  oath  may  be  so 
administered,  although  by  the  statute 
of  the  state  wherein  the  deposition  is 
taken  a  different  form  is  prescribed. 
Com.  V,  Smith,  11  Allen  (Mass.)  343. 

8.  Timms  t'.  Wayne,  I  Handy  (Ohio) 
400;  Johnson  v.  Booth,  i  Handy 
(Ohio)  42;  Putnam  v.  Larimore, 
Wright  (Ohio)  747;  Armstrong  v. 
Burrows,  6  Watts  (Pa.)  266;  Stone- 
breaker  V,  Short,  8  Pa.  St.  155 ;  Par- 
sons V.  Huff,  38  Me.  137;  Brighton  v. 
Walker,  35  Me.  132;  Barron  v,  Pettes, 
18  Vt.  385. 

DepoaiUon  out  of  State. — But  under  a 
statute  providing  that  all  depositions 
taken  out  of  the  state  before  any  per- 
son legally  empowered  to  take  such 
depositions  in  the  state  or  county  where 
such  deposition  shall  be  taken  may  be 
admitted  in  evidence  in  any  civil  ac- 


tion, or  rejected,  at  the  discretion  of 
the  court,  a  deposition  taken  out  of  the 
state  may  be  used  notwithstanding  the 
oath  was  not  administered  to  the  de- 
ponent before  giving  his  testimony  as 
provided  by  another  statute  requiring^ 
deponents  to  be  sworn.  Wight  v. 
Stiles,  29  Me.  164;  Blake  v.  Blossom » 
15  Me.  394. 

4.  Morgan  v.  Jones,  44  Conn.  225. 

Retnm  During  Term. — A  deposition 
duly  taken,  certified,  and  returned  in 
the  court  on  the  second  day  of  the 
term,  but  several  months  after  its  tak- 
ing, is  admissible  in  the  absence  of 
any  rule  or  statute  limiting  the  time 
of  its  return.  Doty  v.  Strong,  i  Pin. 
(Wis.)  313. 

Return  to  Subsequent  Term. — ^The 
provision  of  an  act  requiring  process 
to  be  returnable  to  the  term  next  en- 
suing its  teste  does  not  apply  to  com- 
missions to  take  depositions  which 
may  be  made  returnable  to  any  subse- 
quent term.  Duncan  v.  Hill,  2  Dev. 
&  B.  (N.  Car.)  291.  See  also  Gallup 
v.  Spencer,  19  Vt.  327. 

Want  of  Bad  Faith.— Depositions  filed 
after  the  time  fixed  by  the  order  di- 
recting the  taking  thereof  are  not  to 
be  excluded  on  that  ground  in  the  ab- 
sence of  a  showing  of  bad  faith  or  prej- 
udice resulting  from  the  delay.  Tut- 
hill  Spring  Co.  v.  Smith,  90  Iowa  331; 
Sweet  V.  Brown,  61  Iowa  669.  But 
in  such  a  case  the  court  is  vested  with 
a  discretion  in  taxing  costs  by  way 
of  punishment.  Sweet  v.  Brown,  61 
Iowa  669. 

Efll»ct  of  Rules  of  Court. — Under  a 
rule  of  court  fixing  the  time  for  the 
return  of  a  deposition,  it  is  held  in 
Connecticut  that  the  court  may,  in  its 
discretion,  permit  a  deposition  to  be 
read  though  not  filed  in  accordance 
with  the  rule.  Phelps  v.  Hunt,  40 
Conn.  97.  In  other  states  it  is  held 
that  such  a  deposition  is  inadmissible. 
Rambler  v,  Tryon,  7  S.  &  R.  (Pa.) 
90;  Witzler  v.  Collins,  70  Me.  290. 

Where  a  deposition  is  taken  under  a 
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and  even  in  that  event  the  statute  has  been  held  to  be  merely 
directory.* 

2.  How  Eeturned— -d:.  To  and  by  Whom. — It  is  the  duty  of 
the  officer  taking  a  deposition  to  return  it  to  the  clerk  of  the 
court  which  issued  the  commission,  or  in  which  the  deposition  is 
to  be  used.* 


rule  of  court  and  is  not  filed  at  the 
proper  time,  the  court  may  order  the 
plaintiff  to  produce  the  deposition 
under  a  rule  requiring  depositions  to  be 
filed  with  the  clerk  within  a  reasonable 
time.     Bennett  v.  Williams,  57  Pa.  St. 

404- 

In  Kentucky. — Under  Civ.  Code  Ky., 
§  5S5,  pr>viding  that  depositions  shall 
not  be  read  unless  they  are  filed  with 
the  papers  before  the  commencement 
of  the  trial,  a  deposition  must  be  filed 
in  accordance  with  the  statute,  or  it 
will  be  inadmissible.  White  v,  Moyers 
(Ky.  1895),  31  S.  W.  Rep.  280. 

1.  It  cannot  be  urged  on  the  trial  of 
a  cause,  as  an  objection  to  the  introduc- 
tion of  depositions  taken  under  a  com- 
mission, that  the  depositions  were  not 
«  deposited  in  a  postoffice  immediately 
after  they  were  taken.  The  statutes  in 
that  respect  are  merely  directory  to  the 
commissioners.  If  there  be  unreasona- 
ble delay  in  the  return  of  a  commission, 
the  remedy  of  a  defendant  is  to  move 
for  judgment  as  in  case  of  nonsuit,  and 
of  a  plaintiff,  for  leave  to  proceed  to 
trial  notwithstanding  the  commission. 
Halleran  r.  Field,.  23  Wend.  (N.  Y.)  28. 
%.  Kendall  v.  Limberg,  69  111.  355; 
Brown  v.  South  worth,  9  Paige  (N.  Y.) 

351- 

Though  the  statute  makes  no  provi- 
sion for  the  delivery  of  a  deposition  by 
the  officer  before  whom  it  is  taken  di- 
rectly to  the  clerk  of  the  court  where 
the  cause  in  which  it  is  to  be  used  is 
pending,  the  fact  that  a  deposition  is  so 
returned  constitutes  no  valid  objection 
to  its  introduction  in  evidence.  An- 
drews r.  Parker,  48  Tex.  94. 

Reception  by  Deputy  Clerk. — The  fact 
that  a  deputy  clerk  received  interroga- 
tories from  a  postmaster  furnishes  no 
ground  for  their  suppression.  Louis- 
ville, etc.,  R.  Co.  V.  Chaffin,  8403.519. 

Clerk  Bx  Offldo  of  Another  Gonrt. — 
Where  the  clerk  of  a  superior  court  is 
ex  officio  clerk  of  another  court,  inter- 
rogatories duly  received  by  the  latter 
court  should  not  be  suppressed  be- 
cause addressed  or  directed  to  the 
clerk  of  the  Superior  Court.     Louis- 


ville, etc.,  R.  Co.  V,  Chaffin,  84  Ga. 

519- 

Place  of  Trial  Changed. — Under  Rev. 
Stat.  Wis.,  c.  176,  §  4087,  requiring  a 
deposition  to  be  securely  sealed  and 
transmitted  to  the  clerk  of  the  court 
wherein  the  action  is  pending,  where 
depositions  were  taken  in  an  action 
pending  in  one  county,  and  thereafter 
the  trial  was  ordered  in  another 
county,  and  the  depositions  were  trans- 
mitted to  the  clerk  of  the  court  by 
which  the  depositions  were  directed, 
and  were  then,  without  having  been 
tampered  with,  delivered  to  the  clerk 
of  the  court  to  which  the  action  had 
been  transferred,  there  was  held  to  be 
a  sufficient  compliance  with  the  stat- 
ute. Waterman  v.  Chicago,  etc.,  R. 
Co.,  82  Wis.  613. 

And  where  the  venue  of  an  action  is 
changed,  and  thereafter  a  commission 
is  issued  and  directed  to  be  returned 
to  the  clerk  of  the  county  wherein  the 
action  was  originally  commenced,  the 
direction  is  proper  if  it  appears  that 
the  place  of  trial  was  changed  merely 
for  the  convenience  of  the  witnesses. 
Whitney  v.  Wyncoop,  4  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  370. 

Term  of  Court  Al>oll8lied. — Where  the 
term  of  court  to  which  the  deposition 
is  returnable  is  abolished,  it  may  be 
returned  to  the  term  to  which  the 
business  of  the  abolished  term  is 
transferred.  Palmer  v.  Fogg,  35  Me. 
368^ 

To  Counsel. — On  the  affidavit  of  the 
counsel  for  the  party  for  whose  benefit 
a  deposition  has  been  taken,  that  it  was 
sent  to  him  inclosed  in  an  envelope, 
and  by  mistake  opened,  the  deposition 
is  admissible  in  the  discretion  of  the 
court,  although  a  rule  exists  requiring 
all  depositions  to  be  opened  and  filed 
with  the  clerk.  Burrall  v.  Andrews,  16 
Pick.  (Mass.)  551.  See  also  Corcoran 
V.  Batchelder,  147  Mass.  541. 

In  New  Hampshire  it  was  held  that 
an  attorney  is  an  officer  of  the  court, 
and  a  proper  person  to  whom  a  depo- 
sition may  be  returned,  under  a  statute 
providing  that  depositions  should  be 
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6,  Sealing. — Sealing,  as  understood  at  common  law,  has  been 
abrogated  in  most  of  the  United  States,  and  it  is  generally  suffi- 
cient, where  the  common-law  seal  is  not  adopted,  that  a  deposition 
be  securely  enclosed  to  insure  it  against  improper  inspection  and 
unauthorized  alteration  before  it  is  opened  in  the  court  in  which 
it  is  to  be  used.* 


sealed  and  returned  into  court.  Spear 
V.  Richardson,  37  N.  H.  23. 

DeUyered  hy  Party — Not  Addreaaed  to 
Olexk'a  Bosldenoe.— Where  there  was  a 
stipulation  between  the  attorneys  that 
either  party  might  receive  the  return 
of  commissioners  authorized  to  take 
testimony,  duly  sealed,  and  deliver  it 
to  the  clerk,  which  was  done,  it  was 
held  no  objection  to  the  reading  of  the 
testimony  that  the  direction  on  the 
return  did  not  specify  the  clerk's  resi- 
dence as  required  by  2  Rev.  Stat.  N.  Y. 
394,  f  16,  subd.  A..  Williams  v.  Eld- 
ridge,  I  Hill  (N.  Y.)  249. 

The  fact  that  a  sealed  deposition  is 
returned  by  the  hands  of  a  party  is  not 
objectionable.    Veach  v.  Bailiff,  5  Harr. 

(Del.)  379. 

By  PrlTate  Hands. — Where  a  deposi- 
tion is  returned  to  the  clerk  by  the 
hands  of  a  private  person,  it  is  not  in- 
cumbent upon  the  party  offering  it  to 
prove  that  the  person  returning  it  was 
a  disinterested  person,  under  the  stat- 
ute authorizing  transmission  to  the 
clerk  by  private  conveyances  or  by 
mail.     Dill  v.  Camp,  22  Ala.  349. 

DeUvery  to  PoBtmaster. — Where  dep- 
ositions are  not  indorsed,  as  required 
by  statute,  by  the  postmaster  mailing 
the  same,  so  as  to  show  that  he  re- 
ceived them  from  the  hands  of  the  of- 
ficer before  whom  they  were  taken  (Rev. 
Stat.  Tex.  2231),  it  was  held  in  Texas 
that  they  should  be  suppressed.  Hous- 
ton, etc.',  R.  Co.  V.  Burke,  55  Tex.  323; 
Laird  v.  Ivens,  45  Tex.  622.  Though 
the  receipt  may  be  signed  by  a  clerk  of 
the  postmaster.  Greenwood  v.  Wood- 
ward, 18  Tex.  I. 

But  where  a  deposition  was  received 
by  the  postmaster  through  the  mail, 
and  the  time  of  its  reception  was  evi- 
denced by  his  official  stamp  on  the  en- 
velope, and  it  was  delivered  to  the  clerk 
of  the  court  by  the  mail  carrier,  as  was 
shown  by  the  certificate  of  the  clerk, 
this  was  held  sufficient  compliance  with 
a  statute  in  Georgia  (September  16, 
1883)  which  required  the  postmaster  to 
indorse  upon  the  package  its  reception 
by  due  course  of  mall,  and  to  at  once 


deliver  the  package  to  the  clerk  of  the 
court.  Killian  v.  Augusta,  etc.,  R. 
Co.,  78  Ga.  749. 

Name  of  dexk  lUatpoUed. — Where  a 
statute  does  not  require  the  name  of 
the  clerk  to  be  contained  in  the  ad- 
dress on  the  return,  the  mere  fact  of 
addressing  the  commission  and  depo- 
sition to  **L.  Enos  Greene,"  instead 
of  to  **  Zenos  Greene,"  is  immaterial. 
Rust  V.  Eckler,  41  N.  Y.  488. 

1.  Morgan  v.  Tones,  44  Conn.  225 ; 
Van  Sickle  v.  Gibson,  40  Mich.  170; 
Ward  V.  Ely,  i  Dev.  (N.  Car.)  373 ; 
Nussear  v.  Arnold,  13  S.  &  R.  (Pa.) 
323. 

Deposition  '  DellTered  in  Person. — 
Where  depositions  were  taken  by  a 
justice  of  the  peace,  and  his  certificate 
showed  that  they  had  never  been  out 
of  his  possession  or  altered  until  he  de- 
livered them  to  the  clerk  of  the  court, 
they  were  held  not  to  be  inadmissible 
because  the  justice  failed  to  comply 
with  a  statutory  requirement  relating 
to  commissions,  and  directing  that  they 
be  placed  in  an  envelope  and  sealed, 
and  the  seal  indorsed  with  the  name 
of  the  commissioner  and  the  style  of 
the  cause.  Hutson  v,  Hutson,  9  Lea 
(Tenn.)  354. 

Eridence  of  Sealing. — The  certificate 
of  tlie  clerk  that  a  deposition  was 
opened  and  filed  by  him  is  ^rima  facie 
evidence  that  it  was  duly  sealed  up  in 
conformity  with  the  requirements  of 
the  statute.  Rodn  v.  Hapgood,  8 
Gray  (Mass.)  394. 

Mutilated  or  Unsealed  Betom. — Where 
it  appeared  that  the  envelope  in  which 
a  deposition  was  contained  was  badly 
mutilated,  being  open  half  its  length 
on  each  side  and  at  each  of  the  four 
corners,  and  not  having  the  name  of 
the  commissioner  written  across  the 
seal  as  directed  by  statute  (Code 
Georgia,  §  3388),  but  there  being  upon 
the  envelope  an  entry,  signed  at  the 
post  ofl[ice  to  which  it  was  addressed, 
in  these  words,  "  Received  in  bad 
condition,  in  due  course  of  mail,  but 
can't  say  it  has  been  tampered  with," 
it  was  held  error  to  admit  the  answers 
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r.  Superscription  on  Envelope. — Statutes  directing  that 
the  envelope  or  wrapper  covering  a  deposition  shall  be  indorsed 
with  the  style  of  the  cause,  and  otherwise,  have  been  liberally 
construed,  the  prevailing  object  being  only  to  preserve  the  purity 
of  the  deposition.^ 


to  the  interrogatories  over  the  objec- 
tion of  the  opposite  party,  based  on 
the  above  recited  facts,  made  in  due 
time.     Smith  r.  Moody,  94  Ga.  534. 

In  Virginia  it  was  said  that  a  dep- 
osition taken  de  bene  esse  by  two  mag- 
istrates, and  with  due  notice  (it  ap- 
pearing that  an  order  of  court  was 
made  awarding  a  commission  to  take 
it,  and  that  the  clerk  charged  a  fee  for 
issuing  the  commission),  may  be  read 
as  evidence,  on  proof  of  inability  of 
the  witness  to  attend ;  notwithstanding 
there  be  no  other  proof  that  it  was 
taken  by  virtue  of  a  commission  deliv- 
ered to^  the  magistrates  (no  commis- 
sion being  found  among  the  papers), 
and  it  be  returned  to  the  clerk^s 
office^  opened  and  unseated^  but  ivith- 
out  being-  shown  to  have  been  erased  or 
altered.  Givens  v.  Manns,  6  Munf. 
(Va.)  191. 

In  Michigan  a  failure  to  comply 
with  the  chancery  rule  requiring  the 
commissioner  to  inclose  the  commis- 
sion, interrogatories,  and  deposition  in 
a  packet,  and  bind  and  seal  it,  will  not 
furnish  a  ground  for  suppression  of 
the  deposition,  where  it  is  not  claimed 
there  was  any  fraud  or  imposition 
practiced,  and  where  there  is  no  sus- 
picion that  the  deposition  has  been 
tampered  with,  or  other  wrong  in- 
dulged in  either  by  Ihe  commissioner 
or  by  the  parties.  Chadwick  v.  Chad- 
wick,  59  Mich.  87. 

In  South  Carolina  a  statute  requir- 
ing depositions  taken  thereunder  to  be 
sealed  up  by.  the  officer,  and  directed 
to  and  forwarded  to  the  court,  and  to 
remain  under  his  seal  until  opened  in 
court,  is  not  complied  with  by  merely 
closing  the  parts  of  the  envelope  so 
that  they  will  firmly  adhere  together 
by  means  of  gum  or  mucilage,  but  the 
officer  should  use  sealing  wax  and 
Rtamp  thereon  his  notarial  seal,  or  use 
sealing  wax  and  write  his  name  across 
the  same,  or  write  his  name  across  the 
flap  of  the  envelope  after  he  has  caused 
it  to  adhere  to  the  body  of  the  envelope. 
Travers  v.  Jennings,  39  S.  Car.  410. 

1.  niustratloiu. — Under  a  statute  re- 
quiring depositions  in  a  cause  to  be 


sealed  up  in  an  envelope,  and  the  title 
of  the  cause  to  be  indorsed  thereon,  an 
indorsement  entitled,  "P.  v,  S.,  et  al,,- 
10  cases,''  is  sufficient  to  authorize  the 
reading  of  the  deposition  in  any  of  the 
cases.  Pelzer  Mfg.  Co.  v.  Sun  Fire 
Office,  36  S.  Car.  213. 

Where  an  envelope  containing  a 
deposition  is  indorsed  with  the  names  of 
the  plaintiff  and  the  defendant,  and  the 
name  of  the  officer  before  whom  the 
deposition  was  taken,  and  is  addressed 
to  the  clerk  of  the  court  where  the  ac- 
tion is  pending,  it  is  a  sufficient  descrip- 
tion of  the  title  and  cause.  Whittaker 
V,  Voorhees,  38  Kan.  71 ;  Babb  v.  Al- 
drich,  45  Kan.  218. 

The  commissioners,  after  taking  the 
testimony,  should  inclose  the  commis- 
sion and  the  depositions  under  their 
seals,  and  should  severally'  write  their 
names  upon  the  outside  of  the  envelope. 
But  a  mere  irregularity  on  the  part  of 
the  commissioners  in  suffering  one  of 
their  number  to  write  the  names  of  all 
the  commissioners  upon  the  envelope, 
through  mistake  or  inadvertence,  where 
there  is  no  doubt  as  to  the  genuineness 
of  the  depositions  and  that  they  have 
not  been  altered  since  they  were  taken 
and  certified  by  the  commissioners, 
will  not  prevent  the  court  from  receiv- 
ing the  testimony.  Brown  v.  South- 
worth,  9  Paige  (N.  Y.)  351. 

Where  depositions  were  sealed  up  and 
indorsed  with  the  title  of  the  cause,  the 
name  of  the  officer  taking  the  same,  and 
his  certificate  that  they  were  by  him  ad- 
dressed and  transmitted  to  the  clerk  of 
the  court  where  the  cause  is  pending, 
and  the  depositions,  so  sealed  up  and  in- 
dorsed, were  inclosed  in  another  envel- 
ope, which  was  properly  addressed  to 
such  clerk,  but  the  outer  envelope  con- 
tained no  other  indorsement,  this  was 
held  to  be  a  substantial  compliance 
with  section  347  of  the  code.  Evans  v, 
Reynolds,  32  Ohio  St.  163. 

In  Wain  T'.  Frcedland,  2  Miles  (Pa.) 
161,  commissioners  to  take  depositions 
of  witnesses  in  another  state  returned 
the  commission,  signed  with  their 
names,  but  not  affixing  a  seal  to  them ; 
and  the  envelope  had  two  seals,  with 
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d.  Annexing  Papers. — It  is  generally  necessary  that  all  the 
papers  properly  connected  with  a  deposition,  as  the  commission, 
the  interrogatories  and  answers,  together  with  such  exhibits  as 
are  filed  by  the  witness,  should  be  returned  by  the  officer  to  the 
court,^  though  the  fact  that  they  are  not  fastened  together  as 
they  should  be  is  not  of  itself  enough  to  exclude  the  deposition.* 


the  name  of  only  one  commissioner; 
it  was  held  that  this  was  irregular  and 
the  deposition  could  not  be  read.  Ar- 
nold V,  Lightner,  i  Pa.  Dist.  Rep.  792. 

Name  of  Witness.  —  Although  the 
statutory  form  inserts  the  name  of  depo- 
nent in  the  superscription, if  the  author- 
ity taking  the  deposition  certifies  that 
**  the  within  deposition  was  taken  and 
sealed  up  by  me,"  and  by  a  reference 
to  the  deposition  the  deponent's  name 
may  be  found,  there  is  no  ground  for 
rejecting  the  deposition  because  the 
name  of  the  deponent  is  not  inserted  in 
the  superscription.  Nye  v.  Spaulding, 
II  Vt  501. 

Partlet — ^FlrmName.  —  A  statute  re- 
quiring the  names  of  parties  litigant  to 
be  indorsed  on  depositions  is  sufficiently 
complied  with  in  the  case  of  a  copartner- 
ship by  an  indorsement  of  the  firm 
name.     Forsyth  v,  Baxter,  3  111.  9. 

Noncompliance  with  Statute. — A  fail- 
ure to  comply  with  a  statutory  require- 
ment that  the  names  of  the  parties 
shall  be  indorsed  on  the  return  of  dep- 
ositions is  not  fatal  to  the  validity  of  a 
deposition,  unless  some  injury  is  oc- 
casioned by  the  omission.  Cole  v. 
Choteau,  18  111.  439. 

Erroneous  Dealgnatlon  of  Middle  Name 
of  Party. — An  indorsement  on  an  en- 
velojie  containing  depositions  that  they 
were  taken  to  be.  used  in  an  action, 
giving  the  title  thereof,  but  erroneously 
designating  the  initial  of  one  party's 
middle  name,  will  not  furnish  a  reason 
for  retaking  the  deposition.  Field  v, 
Tenney,  47  N.  H.  513. 

Name  of  Officer. —  Depositions  were 
objected  to  on  the  ground  that  the 
name  of  the  officer  was  not  written 
connectedly  across  the  seal  of  the  en- 
velope, the'  two  final  letters  being  sep- 
arated a  quarter  of  an  inch  from  the 
preceding  ones.  The  court  held  that  it 
being  apparent  that  the  last  two  letters 
were  part  of  the  name,  and  the  name 
itself  being  intelligible,  and  there  being 
no  indication  or  pretense  that  the  dep- 
osition had  been  tampered  with,  the  ob- 
jection was  properly  overruled.  Burle- 
son V,  Burleson,  28  Tex.  383. 


Dellyery  hj  Officer. — Where  the  depo- 
sition is  delivered  by  the  officer  in  per- 
son, the  indorsements  on  the  envelope 
need  not  be  made.  Hutson  v.  Hutson, 
9  Lea  (Tenn.)  354. 

Objection  before  Publication. — An  ob- 
jection to  the  deposition  because  the 
names  of  the  parties  are  not  properly 
indorsed  on  the  envelope  comes  too 
late  after  publication.  Lingenfelser  v, 
Simon,  49  Ind.  83. 

1.  Edleman  v,  Byers,  75  111.  367. 

A  deposition  taken  in  a  foreign 
country  which  is  returned  unaccom- 
panied by  the  commission  or  the  inter- 
rogatories is  inadmissible,  although  the 
court  is  vested  with  a  discretion  relating 
to  the  admission  of  depositions  taken 
without  the  state.  Woods  v.  Clark, 
24  Pick.  (Mass.)  35. 

In  Gage  v.  Brown,  125  111.  522,  it 
appeared  that  the  depositions  were 
merely  pinned  together  with  one  pin 
to  each  series  of  depositions ;  that  the 
fastening  of  each  deposition  had  been 
removed  one  or  more  times ;  that  they 
were  not  inclosed,  sealed  up,  and  di- 
rected to  the  clerk  of  the  court,  with 
the  names  of  the  parties  litigant  in- 
dorsed thereon ;  and  that  no  order  was 
made  that  the  same  should  be  opened 
as  required  by  law,  but  they  were  re- 
turned into  court  unsealed ;  and  it  was 
held  that  the  depositions  should  be 
suppressed  on  motion. 

Inteijectlon  of  Foreign  Papers. — A 
deposition  taken  at  a  time  and  place 
specified  in  the  commission  is  not 
rendered  objectionable  because  the 
commissioner  returns  with  it  a  list  of 
interrogatories  not  sie^ned  by  counsel, 
and  which  were  not  filed  in  the  clerk's 
office,  and  of  which  a  cop}'  was  not 
served  on  the  opposite  party.  Dill  x'. 
Camp,  22  Ala.  249. 

2.  A  deposition  taken  under  a  stipu- 
lation will  not  be  excluded  for  the 
reason  that  the  papers  were  not  at- 
tached, if  it  appears  that  they  were 
received  by  the  clerk  inclosed  in  a 
sealed  envelope,  that  they  were  taken 
under  stipulation,  and  that  the  witness 
was  sworn  both  before  and  after  giv- 
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3.  Betaining  until  Delivered. — ^As  a  further  precaution  against 
alterations  and  unauthorized  inspection  of  a  deposition  after  it  is 
completed,  provision  is  generally  made  for  its  retention  by  the 
officer  until  its  delivery  into  court.^ 

4.  Prenimptionfl. — When  there  is  nothing  to  affirmatively  show 
that  there  was  any  irregularity  in  returning  a  deposition,  the  pre- 
sumption has  been  rather  indulged  in  favor  of  the  regularity  of 
the  return,*  as  that  it  was  properly  closed  and  sealed,^  or  that  it 
was  deposited  in  the  post  office  as  required  by  law.* 

XIV.  Caption — Befixdtion. — The  caption  is  the  heading  or  intro- 
ductory clause,  in  which  is  generally  made  to  appear  the  name  of 
the  witness,  and  in  what  cause,  between  what  parties,  and  by 
whom  the  deposition  is  taken.^ 

Voeeidty  for  and  Use  of. — While  tlie  caption  may  not  be  absolutely 
indispensable  in  all  cases,*  it  is  generally  proper  to  identify  the 


Ing  his  testimony.  City  Bank  v.  Dill, 
84  Mich.  549;  Savage  v,  Brickhead,  20 
Pick.  (Mass.)  167;  Downs  v.  Hawley, 
112  Mass.  237. 

Connected  by  Wafers. — ^That  the  pa- 
pers composing  the  return  are  con- 
nected by  wafers  only,  is  not  an  objec- 
tion to  the  deposition  being  read. 
Williams  V,  Eldridge,  i  Hill  (N.  Y.) 
249. 

1.  See  also  infra^  XV.  Certificate. 

Where  a  deposition  comes  to  the 
court  through  the  mail  cfr  by  express, 
under  the  seal  of  the  officer,  with  the 
certificate  for  the  reasons  of  taking  it, 
the  statutory  requirement  that  the 
officer  shall  retain  it  in  his  hands  until 
delivered  to  the  court  is  complied 
with.  Bulwinkle  v.  Cramer,  30  S. 
Car.  153. 

a.  Locke  V.  Tuttle,  41  Mich.  407. 

Where  a  deposition  is  unattached  to 
its  wrapper,  and  the  wrapper,  having 
indorsed  u|K>n  it  the  file  mark  of  the 
clerk,  is  lost,  the  identity  of  the  depo- 
sition is  a  question  of  fact,  and  the  de- 
termination of  that  question  by  the 
county  court  is  final.  Walbridge  v. 
Kibbee,  20  Vt.  543. 

8.  Williams  v,  Eldridge,  i  Hill  (N. 
Y.)  249;  Hill  V.  Bell,  Phil.  (N.  Car.) 
122. 

4.  Glover  v.  Millings,  2  Stew.  &  P. 
(Ala.)  28;  Hall  v.  Barton,  25  Barb. 
(N.  Y.)  274. 

5.  Black^s  Dictionary. 

Use  of  Word  *•*•  Caption  " — Explanatory 
Hole.— Much  confusion  has  arisen  in 
the  use  of  this  term,  by  reason  of  the 
fact  that  it  is  used  in  many  instances 
in  different  senses,  properly  perhaps, 
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but  often  not  as  commonly  understood 
in  the  practice  with  reference  to  a  dep- 
osition. Thus,  it  is  often  used  as  refer- 
ring to  the  place  of  taking  the  deposi- 
tion on  the  one  hand,  while  on  the  other 
it  is  used  in  the  sense  of  that  part  at  the 
end  of  the  deposition  wherein  the  offi- 
cer certifies,  under  his  signature  and 
seal,  the  facts  necessary  to  render  it 
admissible — the  certificate.  But  the 
most  common  use  and  understanding 
of  the  term  has  reference  to  the  intro- 
ductory clause  of  the  deposition,  where- 
in the  style  of  the  cause,  the  name  of 
the  witness,  the  court,  and  such  other 
matter  as  may  be  necessary  to  identify 
the  cause,  etc.,  are  set  out,  and  is  sepa- 
rate and  distinct  from  that  part  at  the 
end  of  the  deposition  called  the  certifi- 
cate. And  the  term  will  be  used  in  this 
article  according  to  this  common  under- 
standing, referring  all  other  cases  in 
which  it  is  used  otherwise,  as  above 
indicated,  to  the  appropriate  titles 
herein. 

•  6.  In  Georgia  the  return  of  a  commis- 
sion need  not  have  a  preamble  or  cap- 
tion to  the  answers.  Flournoy  v.  Jef- 
fersonville  First  Nat.  Bank,  79  Ga.  810. 
See  also  Louisville,  etc.,  R.  Co.  t'. 
Chaffin*  84  Ga.  519. 

Though  no  preamble  to  the  answers 
of  a  witness  to  interrogatories  is  nec- 
essary, yet,  if  there  be  one  reciting 
that  the  answers  were  taken  by  con- 
sent of  the  parties,  the  taking  cannot 
be  referred  to  the  commission,  and  the 
commission  will  be  considered  unex- 
ecuted by  the  express  return  of  the 
commissioner.  Louisville,  etc.,  R.  Co. 
V.  Chaffin,  84  Ga.  520. 
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cause  in  which  the  deposition  is  taken,*  by  correctly  designating 
the  parties  thereto  *  and  the  court  in  which  it  is  pending;'  and  a 
statement  therein  as  to  the  official  character  of  the  officer  takings 
the  deposition  has  been  held  to  be /rz>«^ /a«>  evidence  of  the 
fact,*  but  it  need  not  show  the  kind  of  action  in  which  it  is  taken,^ 
and  the  form  is  usually  prescribed  by  statute. 

Indicating  Time. — Where  the  caption  serves  to  indicate  at  what 
time  the  deposition  was  taken,  errors  in  that  regard  will  not 
necessarily  be  fatal  if  the  time  sufficiently  appears  from  other 
parts  of  the  deposition,*  though   it   may  be  made  to  appear 


Proper  Facts  Otherwlaa  Appearing. — 

A  caption  is  not  indispensable  to  the 
authenticity  of  a  deposition,  and  if  the 
certificate  of  the  commissioner  an- 
nexed thereto  shows  that  it  was  taken 
in  obedience  to  the  commission,  and 
is  also  a  substantial  compliance  with 
the  statutory  provisions,  although  the 
language  of  the  statute  is  not  followed, 
it  is  sufficient.  Boykin  v.  Smith,  65 
Ala.  294. 

If  in  any  part  of  the  deposition  it 
appears  in  what  cause  it  was  taken  and 
from  what  court  the  commission  is- 
sued, it  will  be  sufficient,  and  it  is  im- 
material that  the  facts  are  not  stated 
in  the  caption  or  certificate.  Hender- 
son V.  Cargill,  31  Miss.  367. 

1.  Slaughters.  Rivenbark,  35  Tex.68. 
What  Is  Suffldent  IdentUloaUon. — The 

caption  of  a  deposition  sufficiently 
states  the  cause  in  which  it  is  to  be 
used  if  it  names  the  parties  and  the 
court  in  which  the  trial  is  to  be  had. 
Knight  V.  Nichols,  34  Me.  208. 

2.  Sufflcient  Certainty.  —  Although 
technically  depositions  are  improperly 
entitled,  as  where  the  names  of  the 
parties  are  reversed,  yet  if  it  appears 
that  they  relate  to  the  matter  of  the 
suit  and  were  taken  between  the  parties, 
and  that  the  objectant  appeared  and 
cross-examined,  they  will  not  be  sup' 
pressed.  Rockford,  etc.,  R.  Co.  v, 
Coppinger,  66  111.  510. 

A  deposition  was  taken  to  be  read  in 
a  case  in  which  Franklin  B.  was  named 
as  defendant,  that  being  the  name  given 
in  the  summons  and  to  which  he  ap- 
peared, but  the  action  was  carried  on  in 
the  name  of  William  F.  B.  It  was  held 
that  there  was  not  a  misnomer,  Frank- 
lin being  the  middle  name  of  the  defend- 
ant. Bartley  v.  McKinney,  28  Gratt. 
(Va.)75i. 

8.  A  Deposition  Directed  to  **the  Su- 
preme Court  of  the  state  of  Connecti- 
cut, to  be  used  at  New  London  on  the 


third  Tuesday  of  January,"  was  offered 
in  a  cause  pending  in  the  Superior 
Court  held  at  New  London  in  Septem- 
ber, 1819,  which  had  been  continued 
from  a  term  of  that  court  held  at  the 
same  place  on  the  third  Tuesday-  of 
the  January  preceding.  It  was  held 
that  the  caption,  though  not  literally 
correct,  was  sufficiently  intelligible 
to  render  the  certificate  admissible. 
Thompson  i;.  Stewart,  3  Conn.  171. 

Wbere  a  Caption  States  a  deposition 
to  have  been  taken  in  a  suit  pending 
in  a  specified  court,  and  does  not  show 
that  at  that  time  any  other  suit  an- 
swering the  description  was  depend- 
ing in  that  court  between  the  parties, 
it  majr,  together  with  the  actual  an- 
nexation olthededimus  to  the  deposi- 
tion appearing  with  the  latter,  enable 
the  court  to  presume  that  the  suit  in 
the  deposition  and  in  the  dedimus  was 
the  same.  Dixon  v.  Steele,  5  Hayw. 
(Tenn.)  29. 

4.  Hoover  v,  Rawling^,  i  Sneed 
(Tenn.)  287. 

5.  UnlawftQ  Detainer. — A  caption  of 
a  deposition  which  describes  it  as  taken 
in  an  action  of  forcible  entry  and  de- 
tainer is  sufficiently  accurate  to  author- 
ize it  to  be  read,  although  in  fact  the 
proceeding  is  for  an  unlawful  detainer. 
Cales  V.  Miller,  8 Gratt.  (Va.)  6. 

6.  Dearman  r.  Dearman,  5  Ala.  202. 

Where  the  caption  showed  the  depo- 
sition to  have  been  taken  at  a  time  be- 
fore the  issuance  of  the  dedimus^  but  the 
certificate  was  properly  dated  after  is- 
suance, the  time  when  the  deposition 
was  taken  sufficiently  appeared,  not- 
withstanding the  error  in  the  caption. 
Jones  XK  Smith,  6  Iowa  229. 

Aider  by  GertUicate. — So  where  the 
time  of  taking  the  deposition  was  left 
blank  in  the  caption,  the  court  looked 
to  the  date  of  the  certificate.  Birming- 
ham Union  R.  Co.  v.  Alexander,  93 
Ala.  134. 
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sufficiently  in  the  caption  alone  J 

Aider  of  OmissioiiB. — A  caption  may  likewise  be  aided  if  what  is 
omitted  therein  is  supplied  by  the  notice.* 

XV.  Certificate »—l.  Necessity  for.— While  it  is  undoubtedly  a 
general  rule  that  an  officer  who  has  taken  a  deposition  must 
certify  to  the  court  to  which  his  return  is  made  such  facts  as  may 
be  required  by  law,  and  such  matters  as  go  to  show  the  proper 
dischai^e  of  his  duties,  yet  in  some  few  instances  the  lack  of  a 
certificate  -will  not  render  the  deposition  inadmissible.* 

8.  Bequisitesr— ^.  Identity  and  Qualification  of  Officer. 
— ^It  is  sometimes  required  that  the  official  character  of  the  officer 
taking  a  deposition,  his  authority,*  or  that  he  duly  qualified  should 

1.  Warlick  v.  Peterson,  58  Mo.  408. 
%.  OnWIioae  Behalf  Deposition  Taken. — 
Under  a  statute  providing  that  the  cap- 
tion of  a  deposition  shall  show  upon 
whose  behalf  it  was  taken  (T.  &  S. 
Code  3848),  the  omission  will  not  be 
fatal  to  the  deposition  if  the  notice  told 
on  whose  behalf  the  deposition  was 
taken.  Read  v,  Patterson,  11  Lea 
(Tenn.)  430. 

Beeldence  of  Wttaeaaes. — The  omission 
to  state  the  residence  of  the  witness  in 
the  caption  is  not  material  if  it  is  stated 
in  the  notice  accompanying  the  inter- 
rogatories. Semmens  v.  Walters,  55 
Wis.  675. 

8.  In  so  far  as  captions  -or  returns 
partake  of  the  nature  of  certificates, 
they  will  be  here  treated ;  in  so  far  as 
they  relate  to  the  preamble  to  and  the 
transmission  of  the  deposition,  they 
will  be  found  treated  respectively  under 
the  titles  XIV.  Caption,  and  XIII. 
Return  of  Deposition. 

4.  A  Deposition  Taken  Pursuant  to 
Stipulation  may  be  introduced  though 
no  certificate  be  attached.  Knight  v. 
Emmons,  4  Mich.  554;  Lockhart  v, 
Mackie,  2  Nev.  294. 

Deposition  Taken  under  Decree  for  an 
Account — No  certificate  is  necessary  to 
a  deposition  taken  under  a  decree  for 
an  account ;  its  place  is  supplied  by  the 
statement  of  the  master  in  his  report. 
Smith  T'.  Profitt,  82  Va.  832. 

Depositions  of  Several  Witnesses. — 
Each  deposition  need  not  be  separately 
certified,  but  several  depositions  may 
be  included  in  one  certificate.  Gulf 
City  Ins.  Co.  v,  Stephens,  51  Ala.  121; 
Pralus  V.  Pacific  Gold,  etc.,  Min.  Co., 
35  Cal.  30  ;  Boston  v.  Bradley,  4  Harr. 
(Del.)  524;  Day  v,  Raguet,  14  Minn. 

273. 

Subscription  of  Deposition  by  Commis- 
sioner In  Clianoery. — In  chancery  it  is 


usual  to  require  the  commissioner  to 
subscribe  each  sheet  of  the  deposition. 
Chadwick  r.  Chadwick,  59  Mich.  87. 

False  Certtflcatlon. — If  the  officer  cer- 
tifies falsely,  he  is  accountable  to  the 
party  injured.  Cooper  v,  Bakeman, 
33  Me.  376. 

6.  Adams  v.  Graves,  18  Pick.  (Mass.) 
355;  Waugh  T».  Shunk,  20  Pa.  St.  130; 
Dane  v.  Mace,  37  N.  H.  534;  Gartside 
Coal  Co.  V,  Maxwell,  20  Fed.  Rep. 
187;  Thompson  v.  Clay,  60  Mich.  627. 

Certificate  as  Prima  Fade  Proof — The 
certificate  of  the  officer  as  to  his  own 
character  prima  facie  shows  that  he 
was  the  person  designated.  Blackie 
V,  CooneY,8  Nev.  41 ;  Ridge  v.  Lewis, 
Cam.  &  N.  (N.  Car.)  483;  Hoover  v, 
Rawlings,  i  Sneed  (Tenn.)  287. 

The  certification  by  a  person  return- 
ing a  deposition,  that  he  took  it  pursu- 
ant to  the  commission,  is  evidence  of 
his  identity.     Brown  v.  Luehrs,  79  111. 

575- 

Showing  from  Whence  Authority  De- 
rived.— The  certificate  should  show  on 
its  face  the  county  and  state  or  coun- 
try where  the  deposition  was  taken,  as 
well  as  the  state  or  countrv  from  which 
the  officer  derived  his  oilncial  charac- 
ter.    Payne  v.  Briggs,  8  Neb.  75. 

Appearance  of  Authority  at  End  of 
Certificate. — In  the  absence  of  any  stat- 
utory requirement  that  the  official 
character  of  the  officer  should  be 
shown,  it  will  be  sufficient  if  it  appears 
at  the  end  of  the  certificate.  Read  v. 
Patterson,  11  Lea  (Tenn.)  430. 

Unnecessary  Addition  of  OflElclal  Title. 
— The  addition  by  a  commissioner  in 
a  foreign  state  of  his  official  title  will 
not  invalidate  his  certificate  where  the 
commission  is  addressed  to  him  by 
name  and  not  by  his  official  title.  Rust 
V,  Eckler,  41  N.  Y.  488;  Doe  v.  King, 
3  How.  (Miss.)  125. 
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appear  in  his  certificate;^  and  while  this  requirement  is  not  gen- 
eral,* at  least  sufficient  should  appear  to  establish  the  identity  of  the 
person  certifying  as  the  person  directed  to  take  the  deposition.* 


Disorepanoy  In  Name  of  Officer. — 
Where  the  names  in  the  dedimus  and  in 
the  return  are  dissimilar,  there  is  no  pre- 
sumption of  identity,  Jones  f .  Smith, 
6  Iowa  229;  but  otherwise  when  the 
names  are  spelt  the  same,  Wallace  v. 
McEIevy,  2  Grant's  Cas.  (Pa.)  44. 

Where  no  objection  is  taken  to  a 
deposition,  except  to  a  variance  be- 
tween the  spelling  of  the  name  of  the 
person  to  whom  the  commission  was 
addressed  and  the  person  certifying  to 
the  deposition,  and  the  variance  is 
very  slight,  the  court  will  presume  that 
the  commission  was  executed  by  the 
proper  person.  Whitaker  v,  Wheeler, 
44  111.  440. 

Burden  of  Proof  as  to  Identity. — Under 
a  statute  authorizing  the  courts  from 
time  to  time  to  make  proper  and  con- 
venient rules  as  to  the  taking,  filing, 
and  reading  of  depositions,  it  is  com- 
petent for  the  court  to  make  a  rule  that 
when  a  deposition  is  taken,  if  the  cer- 
tificate of  a  person  purporting  to  be  an 
ofiicer  authorized  by  the  commission 
to  take  the  deposition  be  objected  to  on 
the  ground  that  such  person  was  not 
such  an  ofiicer,  the  burden  of  proof  in 
that  respect  shall  be  on  the  object- 
ant.     McKinney  v,  Wilson,  133  Mass. 

131- 

1.  Preeomptlon  of  Qnallfloation. — A 
commissioner  appointed  to  take  depo- 
sitions  is  presumed  to  be  duly  qualified 
to  execute  the  commission  until  the 
contrary  is  shown.  Gregg  f.  Mallott, 
III  N.  Car.  74. 

Bnrden  of  Showing  Qoallllcatlon. — ^The 
burden  of  showing  the  qualification  of 
the  officer  taking  the  deposition  is  upon 
the  party  offering  it.  Shepherd  v. 
Thompson,  4  N.  H.  213. 

Alder  by  Caption. — ^I'he  caption  and 
certificate  should  be  read  together,  and 
if  from  the  whole  the  official  character 
of  the  certifying  officer,  as  well  as  the 
venue,  can  be  ascertained  to  a  reason- 
able certainty,  it  is  sufficient.  Vawter 
V.  Hultz,  112  Mo.  633;  Borders  v.  Bar- 
ber, 81  Mo.  636. 

Certificate  aa  Evidence  of  QnalUlcatlon. 
The  certificate  of  commissioners  that 
they  took  the  oath  prescribed  in  their 
commission  is  sufficient  evidence  of 
that  fact.  They  are  ^wojpi-officers  of 
the    court,   and   are  to   be    believed. 


Winter  v.  Simonton,  3  Cranch  (C-  C-) 
104. 

Preanmptlon  as  to  Authority  of  Person 
AdmlBlsteilng  Oath — The  return  of  a 
commission  to  take  testimony  which 
states  that  the  commissioner  took  the 
oath  annexed  to  the  commission,  before 
a  person  named,  authorizes  the  pre- 
sumption that  such  person  was  author- 
ized to  administer  the  oath.  Snavely 
f .  M'Pherson,  5  Har.  &  J.  (Md.)  150. 

Presumption  as  to  Administration  of 
Oath  to  Commissioner. — In  the  absence 
of  any  provision  of  law,  or  rule  or  prac- 
tice of  the  court,  requiring  the  return 
to  the  commission  to  show  that  the 
commissioner  was  sworn  or  affirmed 
to  execute  the  commission  with  fidel- 
ity, it  need  not  do  so ;  but  if  it  were 
necessary,  the  court  would  infer  that 
he  was  so  qualified,  in  the  absence  of 
proof  to  the  contrary.  Van  v.  Draper, 
2  Houst.  (Del.)  126. 

Where  it  appears  by  the  return  of 
commissioners  that  they  duly  qualified 
in  the  manner  prescribed  by  the  com- 
mission, each  administering  the  oath 
to  the  other,  this  being  all  that  the 
statute  or  the  terms  of  the  commission 
required,  the  commission  must  be  re- 
garded as  fully  executed.  Williams 
V,  Richardson,  12  S.  Car.  584. 

In  executing  a  commission  to  take 
the  deposition  of  a  witness  residing 
without  the  state,  under  the  New  Jer- 
sey Revision,  p.  383,  the  certificate  of 
the  officer  before  whom  the  oath  of  the 
commissioner  was  taken  that  he  was 
lawfully  authorized  to  administer  an 
oath  in  the  state  where  the  commis- 
sioner resides,  or  may  be  at  the  time,  is 
sufficient  evidence  that  the  officer  has 
such  authority.  McNeal  v,  Braun,  53 
N.  J.  L.  617. 

2.  Kendall  v.  Limberg,  69  IIU  355. 

8.  Certlflcate  as  Prima  Fade  Proof  of 
Identity. — The  act  of  a  magistrate  in 
taking  a  deposition  in  a  foreign  juris- 
diction, and  his  certificate  of  the  fact  of 
taking,  are  prima  facie  evidence  of  his 
official  character  and  of  the  legality  of 
his  proceedings.  Barron  v.  Pettes,  18 
Vt.  385 ;  Dean  v.  Tygert,  i  A.  K.  Marsh. 
(Ky.)  172;  Allen  v.  Perkins,  17  Pick. 
(Mass.) 369;  Adams  v.  Graves,  18  Pick. 
(Mass.)  355;  Clement  v,  Durgin,  5 
Me.  9;  Palmer  v,  Fogg,  35  Me.  368. 
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AlMence  of  Disqnalifloation. — Unless  so  required  by  statute,  the  cer- 
tificate  need  not  show  that  the  officer  is  not  disqualified  by  reason 
of  relationship,  interest,  or  the  like.^ 

If  the  Deporition  is  Taken  without  Authority  the  certiQcate  is  no  proof 
of  any  fact  therein  stated.* 


A  certificate  by  a  notary  that  each 
of  said  depositions  was  so  taken  by 
him,  etc.,  precludes  any  inference  that 
any  of  them  were  taken  by  any  other 
person.    Behrensmeyer  v.  Kreitz,  135 

in.  591. 

Prima  facte  a  commission  directed 
to  a  p>erson  which  omits  any  mention 
of  a  middle  name,  with  a  return  exe- 
cuted by  a  person  of  the  same  name 
with  the  addition  of  a  middle  name, 
is  executed  by  the  person  intended. 
Newton  v.  Porter,  69  N.  Y.  133;  By- 
ington  V.  Moore,  62  Iowa  470. 

Where  a  commission  issues  to  Jas- 
per E.  B.  to  take  the  deposition  of  J. 
Gardner  C,  a  certificate  by  J.  E.  B., 
commissioner,  that  he  executed  the 
commission  by  taking  the  deposition 
of  J.  G.  C,  is  presumptively  a  sufficient 
identification  of  the  parties.  Curtiss 
V.  Martin,  20  111.  557. 

Setting  Out  Offloe. — The  ofi^cial  cer- 
tificate of  a  person  acting  as  a  justice 
of  the  peace  is  sufficient  without  fur- 
ther evidence  that  he  is  a  justice. 
Talbot  V.  Bradford,  2  Bibb  (Ky.)  316. 
And  see  Adams  v.  Graves,  18  Pick. 
(Mass.)  355. 

The  initials  "  J.  P."  after  the  name 
of  the  person  certifying  a  deposition 
will  be  presumed  to  have  been  in- 
tended for  and  to  mean  "justice  of  the 
peace."  Wright  v.  Waters,  32  Pa.  St. 
514;  Pollard  V,  Lively,  2  Gratt.  (Va.) 
216;  Hobbs  V,  Shumates,  11  Gratt. 
(Va.)  516.  And  see  Ridge  v.  Lewis, 
Cam.  &N.  (N.  Car.)  483. 

Under  a  statute  (Rev.  Stat.  Ind.  1838, 
P-  452)  providing  that  the  certificate  of 
a  justice  of  another  state,  officially  cer- 
tifying the  taking  of  a  deposition,  shall 
be  sufficient  authentication,  a  certificate 
of  a  person  by  name  stating  that  he  is 
a  justice  of  the  peace  of  the  county  and 
state  mentioned  in  the  dedimus  is 
sufficient.  Earl  v.  Hurd,  5  Blackf. 
(Ind.)  248. 

Consent  to  TalEe  Testimony  before  Ger- 
ttfying  Officer. — A  certificate  of  a  notary 
public  in  another  state,  that  the  forego- 
ing depositions  were  duly  taken,  sworn 
to,  and  subscribed  before  him,  at  the  time 
AQd  place  mentioned,  signed  with  the 


addition  of  the  words  "Notary  Public,'* 
and  impressed  with  his  official  seal,  is 
sufficient  to  show  that  the  officer  was  a 
notary  public,  and  that  the  witnesses 
were  sworn,  especially  where  there  was 
a  consent  indorsed  upon  the  notice  that 
the  testimony  should  be  taken  before 
the  officer  in  question  at  the  time  and 
place  mentioned.  Moore  v.  Willard, 
30  S.  Car.  615. 

Aider  by  Return. — A  deposition  taken 
under  a  commission  directed  to  Messrs. 
S.  &  M.  is  not  objectionable  because  of 
the  signature  of  the  certificate  by  J.  M. 
and  C.  }.  S.,  commissioners,  where  the 
identity  of  the  parties  otherwise  appears 
from  the  return.  Eaton  v.  Peck,  26 
Mich.  57. 

Seal  ae  Preenmptiye  ETldenoe  of  Official 
Character. — The  official  certificate  of  a 
commissioner,  purporting  to  be  under 
his  hand  and  seal  attached,  is  presump- 
tive evidence  of  his  official  character. 
Tedrowe  v.  Esher,  56  Ind.  443;  Johnson 
V.  Cocks,  12  Ark.  672. 

1.  Moore  v,  Booker,  4  N.  Dak.  543; 
Blair  v.  State  Bank,  11  Humph.  (Tenn.) 
84;  Peyton  v.  Veitch,  2  Cranch  (C.  C.) 
123.  See,  however,  Wilson  v.  Smith,  5 
Yerg.  (Tenn.)  379. 

Alabama. — An  affirmance  by  a  com- 
missioner that  he  was  *'  not  of  kin,  or 
counsel  of  and  for  the  parties  to  the  suit, 
or  in  any  manner  interested  therein," 
is  a  substantial  compliance  with  the 
requirements  of  the  Alabama  statute 
relating  to  the  qualifications  of  commis- 
sioners.    Boykin  v.  Smith,  65  Ala.  294. 

Tennessee. — Where  a  third  person  is 
employed  by  a  commissioner  to  reduce 
a  deposition  to  writing,  the  certificate 
of  the  commissioner  that  he,  the  com- 
missioner, is  not  interested  in  the  cause, 
nor  of  kin  or  counsel  to  either  of  the 
parties,  is  insufficient,  since  the  person 
writing  the  deposition  may  have  occu- 
pied one  or  both  relations.  East  Ten- 
nessee, etc.,  R.  Co.  V,  Arnold,  89  Tenn, 
107. 

2.  Unis  V.  Charlton,  12  Gratt.  (Va.) 
484. 

A  deposition  which  purports  to  have 
been  taken  before  and  to  be  certified  by 
an  officer  In  another  state  cannot  be 
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b.  Seal  and  Authentication. — A  seal  is  sometimes  neces- 
sary to  the  validity  of  the  certificate,^  but  unless  so  prescribed  by 
statute  the  absence  of  a  seal  will  not  invalidate  the  deposition,  if 
the  authority  of  the  officer  is  otherwise  sufficiently  shown,*  or  the 
certificate  duly  authenticated.' 


used  in  evidence  when  the  record  does 
not  set  forth  a  commission  or  show 
that  one  was  issued.  Baber  v,  Rickart, 
52  Ind.  594. 

1.  Meyers  v.  Russell,  52  Mo.  26. 
Clerk  of  Court  of  Record. — Where  a 

deposition  is  taken  before  the  clerk  of 
a  court  of  record,  he  should  certify  it 
under  the  seal  of  the  court.  Harvey 
V,  Osborn,  55  Ind.  535. 

Mmjot  of  City. — A  deposition  taken 
before  the  mayor  of  a  city  who  usual- 
ly certifies  his  acts  under  the  official 
beal  must  be  so  certified,  or  his  author- 
ity otherwise  proved,  which  it  seems 
may  be  done  by  parol.  Paul  v.  Lowry, 
a  Cranch  (C.  C.)  628. 

Place  of  Beallng. — A  notary  attached 
to  a  deposition  taken  by  him  a  jurat 
and  a  certificate,  the  latter  being  im- 
mediately below  the  former  and  on 
the  same  paper;  the  jurat  was  unnec- 
essary and  made  no  reference  to  a 
seal,  but  it  was  evident  from  the  cer- 
tificate that  it  was  designed  to  be 
jnder  a  seal.  There  was  a  seal 
cttached  to  the  paper  immediately 
above  the  certificate  and  below  the 
jurat.  It  was  held  that  the  seal  would 
be  considered  as  attached  to  the  cer- 
tificate. Osgood  V.  Sutherland,  36 
Minn.  243. 

Sufflciency  of  Seal. — An  impression 
of  a  notarial  seal  on  the  paper  is  suf- 
ficient.    Meyers  v.  Russell,  52  Mo.  26. 

Tbe  Seal  It  Prima  Facie  EYi<lence  of 
the  oflRcial  character  of  the  officer. 
Sargent  v.  Collins,  3  Nev.  260. 

2.  Dozier  r.  Joyce,  8  Port.  (Ala.)  303. 

Oertificates  without  Seals. — A  certifi- 
cate of  a  notary  public  that  the  depo- 
sition was  sworn  to  and  the  affirmation 
subscribed  to  before  him  is  sufficient 
although  he  did  not  affix  his  seal. 
Mills  V.  Dunlap,3  Cal.  94. 

Depositions  of  nonresident  witnesses 
taken  before  a  JVeiv  Jersey  commis- 
sioner, under  the  Act  of  March  17, 
1862,  are  required  only  to  be  satisfac- 
torily identified,  and  need  not  be  certi- 
fied under  the  official  seal  of  the 
commissioner.  Den  v.  Lloyd,  31  N.  J. 
L.  395. 

The  omission  of  the  official  seal  to 
the   certificate  of  authentication  of  a 


deposition  taken  before  a  notary  pub- 
lic in  another  state,  in  pursuance  of  sec- 
tions 36,  37,  chapter  73,  Gen.  Stat. 
Minn.,  is  a  mere  informality,  under  sec- 
tion 39  of  the  same  chapter,  and  not 
alone  sufficient  to  warrant  the  rejection 
of  the  deposition.  Rachac  v.  Spencer, 
49  Minn.  235. 

The  certificate  of  a  judge  in  another 
state,  under  his  seal,  that  the  witness 
swore  to  and  signed  the  deposition  and 
certification  under  the  seal  of  the  court, 
that  the  court  was  one  of  record,  and 
that  he  was  the  sole  presiding  jud^, 
was  held  sufficient  without  the  pres- 
ence of  the  seal  of  the  court  to  the 
certificate  to  the  deposition.  Green- 
wood  V,  Woodward,  18  Tex.  i. 

Where  a  special  commissioner  is 
designated  by  the  court  to  take  testi- 
mony under  a  commission  out  of  the 
state,  the  seal  of  office  is  not  required 
to  the  authentication  of  his  return. 
Morrison  7'.  White,  16  La.  Ann.  100. 

Deposition  need  not  be  certified 
under  the  seal  of  the  court.  Ward  v. 
Ely,  I  Dev.  (N.  Car.)  372. 

If  there  is  no  legislative  provision 
to  the  contrary  in  the  state  where  a 
deposition  Is  taken,  a  commissioner 
who  there  takes  a  deposition  to  be 
used  within  the  state  in  which  it  was 
issued  need  not  certify  the  deposition 
under  his  seal  although  the  commis- 
sion directs  that  he  should  so  certify  it. 
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Henderson  v.  Cargill,  31  Miss.  367. 

8.  Putnam  v.  Larimore,  Wright 
(Ohio)  747. 

Authentloation  of  Foreign  Officer. — ^The 
lack  of  a  seal  to  the  certificate  of  a 
foreign  notary  is  not  a  cause  for  sup- 
pressing the  deposition,  where  attached 
to  the  certificate  there  is  a  certificate 
by  the  county  clerk,  duly  attested  by 
seal,  reciting  amone  other  things  that 
the  notary  &fore  whom  the  deposition 
was  taken  was  duly  sworn,  that  all  his 
official  acts  as  such  are  entitled  to  full 
faith  and  credit,  and  that  his  signature 
is  genuine.  Pape  v.  Wright,  1 16  Ind. 
502 ;  Curtis  v.  Curtis,  131  Ind.  489. 

Authenticatton  by  Deputy  dexk.  — 
Under  a  statute  (How.  Stat  Mich., 
i  7475)  requiring  authentication  by  the 
clerk  bj  Ids  official  seal,  the  seal  may 
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However,  if  a  commission  issues  to  a  commissioner  by  name,  his 
ofiicial  character  need  not  be  authenticated.^ 

3.  Porm. — The  statutory  form  of  the  certificate  will  be  regarded 
as  a  part  of  the  law  governing  the  use  of  depositions,*  and  should 


be  affixed  by  his  deputy.     Simons  v, 
Morris,  53  Mich.  155. 

An  authentication  by  the  deputy 
clerk  of  the  official  character  of  the 
judge  before  whom  depositions  were 
taken,  which  fails  to  disclose  the  name 
of  the  clerk,  is  insufficient.  Hyde  v, 
Benson,  6  Ark.  396. 

A  certificate  purporting  to  be  that  of 
R.  B.  F.,  clerk  of  a  county  in  another 
state,  the  courts  thereof  being  courts  of 
record,  in  due  form  and  substance, 
signed  by  J.  E.  E.,  deputy  clerk,  under 
the  seal  of  the  court,  is  in  effect  the 
certificate  of  the  clerk,  and  is  a  sufficient 
authentication  under  How.  Stat.  Mich., 
k  7475-  Colton  v.  Rupert,  60  Mich.  318. 
Snffldeney  of  Authentication. — Where 
the  certificate  to  a  deposition  taken  in 
another  state  is  subscribed  by  the  per- 
son before  whom  it  was  taken,  annexing 
to  his  name  the  letters  '*  J.  P.,"  and  the 
deposition  is  accompanied  by  a  cer- 
tificate of  the  county  clerk,  authenti- 
cated under  the  seal  of  the  county,  that 
such  person  was  a  justice  of  the  peace, 
the  certificate  and  the  official  capacity 
of  the  magistrate  are  sufficiently  au- 
thenticated. Thompson  v,  Stewart,  3 
Conn.  180. 

Where  a  deposition  purporting  to 
have  been  taken  before  a  justice  of  the 
peace  of  another  state  is  authenticated 
only  by  the  certificate  of  said  justice, 
and  there  is  in  the  record  no  commis- 
sion containing  the  name  of  the  officer 
before  whom  the  deposition  was  to  be 
taken,  the  deposition  will  be  suppressed 
on  motion,  or  excluded,  for  want  of 
authentication.  Baber  v.  Rickart,  52 
Ind.  594. 

WiiconBln  Statute. — A  certificate  of  a 
notary  public  taken  under  Rev.  Stat, 
^4113,  which  prescribes  the  form  of  a 
certificate  executed  without  the  state, 
need  not  have  attached  a  certificate  of 
the  clerk  or  other  certifying  officer  of 
the  official  character  of  such  notary. 
Hayes  v.  Frey,  54  Wis.  503 ;  Sleep  v. 
Heymann,  57  Wis.  495. 

Waiver  of  Proof  of  Official  Cliaraoter. — 
Where  proof  of  the  official  character 
of  an  officer  before  whom  a  deposition 
is  to  be  taken  is  waived,  the  certificate 
of  such  officer  as  clerk  of  the  court, 
and  under  its  seal,  together  with  the 


waiver,  are  sufficient  evidence  that  the 
officer  was  clerk  of  a  court  of  record. 
Harvey  v,  Osborn,  55  Ind.  535. 

Affidavit  by  Attorney  in  Foreign  State. 
— An  affidavit  of  a  practicing  attorney 
in  a  foreign  state,  that  a  notary  public  of 
a  city  was  a  notary  public  for  the  whole 
state,  is  insufficient  to  prove  the  statutes 
of  that  state  for  the  purpose  of  showing 
that  a  person  who  took  depositions  and 
designated  himself  in  his  official  certifi- 
cate as  a  notary  public  of  the  state, 
duly  commissioned  and  qualified,  re- 
siding in  the  city  of  B.  in  the  state, 
where  the  commission  was  directed  to 
any  notary  public  in  and  for  the  county 
of  B.  and  state  of  M.  State  v.  Cross, 
68  Iowa  180. 

1.  Morrison  v.  White,  16  La.  Ann. 
100. 

If  there  is  in  the  record  a  commis- 
sion naming  the  officer  before  whom 
the  deposition  is  to  be  taken,  such 
certificate  of  the  officer  will  be  suffi- 
cient.    Baber  v.  Rickart,  52  Ind.  594. 

Gonunissioner  Appointed  by  Governor. 
— The  want  of  a  certificate  of  the 
official  character  of  a  commissioner 
appointed  by  the  governor  and  be- 
fore whom  a  deposition  is  taken,  is 
not  ground  for  suppressing  it.  Ted- 
rowe  V,  Esher,  56  Ind.  443. 

Sufficiency  of  OommlBBioners'  Namei 
Merely. — A  return  of  commissioners 
appointed  to  take  a  deposition  without 
the  state  must  show  some  other  au- 
thentication of  the  deposition  beyond 
the  names  of  the  commissioners  at  the 
bottom;  it  must  also  show  that  the 
commission  was  executed  and  the  man- 
ner of  executing  it.  Scott  v.  Horn,  9 
Pa.  St.  407. 

2.  McCrillis  v,  McCrillis,  38  Vt. 
136. 

Addition  to  Bequlrements.  —  If  the 
statute  is  complied  with  as  to  the  form 
of  the  certificate,  the  court  cannot  add 
requirements.  Jameson  v.  Butler,  i 
Neb.  115. 

Deposittons  Taken  in  Foreign  State. — 
In  Mississippi  it  has  been  held  that 
depositions  taken  without  the  state 
must  be  certified  according  to  the  law 
of  the  state  in  which  they  are  taken. 
Henderson  v.  Cargill,  31  Miss.  367. 

Absence  of  Proof. — Where  depositions 
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be  substantially,  though  not  necessarily  literally,  followed.^ 

If  No  Teohnioal  Form  it  Preioribed  a  Strict  compliance  with  the  direc- 
tions of  the  Statute  or  with  the  rules  or  practice  of  the  court  is  not 
required.* 

taken  in  another  state  are  required  by 
statute  to  be  certified  by  the  person 
taking  them,  according  to  the  laws, 
customs,  and  usages  of  the  state  where- 
in they  were  taken,  in  the  absence  of 
proof  as  to  such  laws  the  legality  of 
the  certificate  will  be  judged  of  by  the 
laws  of  the  state  wherein  they  are  pro- 
posed to  be  read.  Coopwood  v.  Fos- 
ter, 12  Smed.  &  M.  (Miss.)  718. 

NoncompUance  with  Domestic  Stat- 
ute!.— Where  a  statute  requires  that 
depositions  taken  in  a  foreign  country 
must  be  certified  in  such  manner  as 
the  court  shall  direct,  and  the  court 
directs  them  to  be  certified  as  deposi- 
tions taken  within  the  state,  a  cer- 
tificate taken  in  a  foreign  country 
which  fails  to  comply  with  the  require- 
ments of  the  statute  is  insufficient. 
Thieband  v.  Sebastian,  10  Ind.  j.54. 

The  caption  of  a  deposition  taken  in 
a  foreign  state  is  sufficient  if  It  be 
shown  to  the  court  in  some  way  that 
the  caption  conforms  with  the  statute 
of  the  state  for  which,  or  the  statute  of 
the  state  in  which,  the  deposition  was 
taken.    Danforth  v.  Reynolds,  1  Vt.  259. 

ApplioaUllty  of  Oregon  Statutes. — 
Neither  section  815,  nor  titles  3,  4,  7, 
and  8,  chapter  9,  of  the  Oregon  Civil 
Code,  are  applicable  in  determining  the 
sufficiency  of  the  certificate  to  deposi- 
tions taken  out  of  the  state  upon 
written  interrogatories.  Clark  v,  Ellis, 
9  Oregon  128. 

Proof  of  Foreign  Laws. — Parol  evi- 
dence is  admissible  to  prove  the  form 
of  the  caption  of  a  deposition  required 
by  statute  of  a  foreign  state,  by  the  laws 
of  such  state,  and  may  be  introduced 
for  the  purpose  of  showing  the  form. 
Danforth  v,  Reynolds,  i  Vt.  359. 

1.  Clark  V.  Brown,  15  Vt.  658  ;  Mc- 
Crillis  V.  McCrillis,  38  Vt.  136 ;  Cain 
V.  Loeb,  26  La.  Ann.  616. 

Fallnre  to  Insert  Name  of  Witness  in 
Printed  Form. — A  magistrate  taking  a 
deposition  followed  the  printed  form 
without  inserting  the  name  of  the 
person,  using  the  letters  '*  A  '*  and 
'*  B  "  indicated  in  the  certificate  where 
the  deponent's  name  should  be  in- 
serted, and  substituted  the  word  **her" 
instead  of  "  him,"  without  regard  to  the 
name  of  the  deponent,  and  it  was  held 


that  the  deposition  was  inadmissible. 
Lund  V.  Dawes,  41  Vt.  370. 

2.  Ballard  v.  Perry,  28  Tex.  347. 

TeobnlcaUtlee. — Where  the  statute  has 
prescribed  no  form  for  the  caption  or 
for  the  certificate,  if  the  depositions 
are  taken  and  certified  substaRtially 
in  conformity  with  the  other  re- 
quirements of  the  statute,  they  will  not 
be  suppressed  on  mere  technicalities. 
Behrensmeyer  v.  Kreiu,  135  111.  591. 

Place  of  Certmcate. — In  the  absence 
of  any  statutory  requirement,  it  is  un- 
necessary that  the  caption  should  be 
on  the  paper  that  envelops  the  depo- 
sition. Nye  V,  Spalding,  11  Vt.  501. 
Certificate  upon  separate  paper  in 
same  envelope  was  held  sufficient.  Sav- 
age v.  Birckhead,  20  Pick.  (Mass.)  167. 

Indorsement  upon  Oommlnion. — A 
statute  providing  that  commissioners 
"shall  subscribe  their  names  to  each 
sheet  of  the  depositions  taken  by  them, 
and  shall  annex  all  the  depositions  and 
exhibits  to  the  commission,  upon 
which  their  return  shall  be  indorsed," 
was  held  not  to  require  the  indorse- 
ment of  the  return  upon  the  commis- 
sion itself,  it  being  sufficient  if  it  is 
returned  upon  a  sheet  attached  with 
the  other  papers  containing  the  depo- 
sition and  the  commission.  Pendell 
V,  Coon,  20  N.  Y.  134,  criticising 
Fleming  v.  Hollenback,  7  Barb.  (N. 
Y.)  273.  And  see  Hall  v.  Barton,  25 
Barb.  (N.  Y.)  274,  where  the  deposi- 
tion was  admitted  although  the  return 
was  indorsed  upon  the  sheet  contain- 
ing a  portion  of  the  deposition ;  Mc- 
Cleary  T'.  Edwards,  27  Barb.  (N.Y.)  240, 
where  the  return  was  indorsed  upon 
the  interrogatories  attached  to  the 
commission ;  Tyson  v,  Kane,  3  Minn. 
287,  where  the  return  appeared  on  the 
second  leaf  of  the  commission  instead 
of  being  indorsed  upon  it ;  and  Cook 
V.  Bell,  18  Mich.  387,  where  the  com- 
missioners, instead  of  indorsing  the 
commission  as  required  by  rule,  wrote 
the  return  upon  a  sheet  appended  to 
the  commission. 

Although  the  failure  of  the  commis- 
sioner to  indorse  upon  the  commission 
the  return  required  by  statute  may 
furnish  a  good  reason  for  excluding 
the  deposition  upon  the  trial,  it  is  not 
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1  Snffleiency— a.  General  Requirements.  —  Though  the 
sufficiency  of  the  certificate  will  depend  largely  upon  the  peculiar 
facts  of  each  particular  case,^  the  certificate  itself  ordinarily  being 
prima  facie  proof  of  such  facts  *  and  while  all  legal  requirements 
should  be  observed,*  yet  if  these  have  been  complied  with  in  effect 


a  ground  for  suppressing  the  deposi- 
tion on  motion.  Creamer  v.  Jackson, 
4  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  413. 

Where  the  rule  requires  that  the 
commissioner  appointed  to  take  a 
deposition  shall  **  indorse  upon  the 
commission  the  time  or  times  and 
place  of  executing  it,"  a  certificate 
stating  the  time  and  place  of  executing 
it,  annexed  to  the  commission,  is  not 
a  compliance  with  the  rule,  and  does 
•  not  entitle  the  deposition  to  be  read. 
Beatty  v,  Ambs,  11  Minn.  331. 

1.  By  Wbom  DepoBlUon  Taken. — The 
certificate  of  the  execution  of  a  com- 
mission must  show  that  the  depositions 
were  taken  by  the  commissioner. 
Porter  v.  Beltzhoover,  2  Harr.  (Del.) 
484. 

Taking  In  Pnrioance  of  Gonunlflslon. — 
The  certificate  should  aflirmatively 
show  that  the  deposition  returned  in 
the  same  envelope  with  the  commis- 
sion was  taken  in  pursuance  thereof. 
Davis  V.  Allen,  14  Pick.  (Mass.)  313. 
But  it  is  not  essential  that  it  should 
also  state  the  mamier  of  pursuing  the 
commission.     King  v.  King,  28  Ala. 

315- 

Bey.  Code  Mo.  1865.— The  certificate 
of  a  justice  that  the  witness  was  sworn 
to  testify  the  truth  of  his  knowledge 
of  the  matter  in  controversy,  that  he 
was  examined,  and  his  examination 
reduced  to  writing  and  subscribed  by 
him  in  the  presence  of  the  justice  at 
the  time  and  place  specified  in  the  no- 
tice, is  a  sufficient  compliance  with  the 
requirements  of  Rev.  Code  1865,  p. 
56,  4  22.     Moss  V.  Booth,  34  Mo.  316. 

In  the  District  of  Colnm1>la  it  was  held 
to  be  no  objection  to .  a  deposition 
that  in  the  caption  it  failed  to  state 
in  which  county  of  the  district  the 
cause  was  depending;  that  the  name 
of  one  of  the  parties  was  misspelled ; 
that  the  magistrate  did  not  certify 
that  he  reduced  the  testimony  to  writ- 
ing in  the  presence  of  the  witness,  or 
that  the  witness  signed  it  in  the  pres- 
ence of  the  magistrate.  Van  Ness  v, 
Heineke,  2  C ranch  (C.  C.)  259. 

Inability  to  Obtain  Aniwen  to  Inter- 
rogatoilee. — If  a  justice  before  whom 
an  examination  on  interrogatories  is 
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had  is  unable  to  obtain  distinct  an- 
swers to  the  interrogatories  from  the 
witnesses,  it  is  his  duty  to  certify  that 
matter  at  the  foot  of  the  deposition, 
and  his  failure  to  do  so  will  render 
the  deposition  unavailable.  Vincent 
V.  Huff,  4  S.  &  R.  (Pa.)  298. 

Reference  to  Deposition. — A  certifi- 
cate stating  that  the  witness  **  ap- 
peared in  person  before  me  and  an- 
swered the  interrogatories  and  cross- 
interrogatories  herein,  as  appears  by 
the  duly  signed  and  sworn  to  deposi- 
tion hereto  annexed,"  is  insufficient, 
because  the  fact  that  the  witnesses 
appeared  and  answered  is  made  to  de- 
pend upon  the  depositions  themselves, 
to  which  reference  is  made  for  proof 
of  the  performance  of  the  official  duty 
of  the  commissioner.  Homberger  v. 
Alexander,  11  Utah  363. 

Where  the  caption  identifies  the 
court,  the  cause,  and  the  witnesses, 
refers  to  the  interrogatories  and  cross- 
interrogatories,  and  states  that  the 
witnesses  were  "first  duly  sworn,"  a 
statement  at  the  conclusion  of  the 
deposition  that  the  answers  of  the 
witnesses,  giving  their  names,  **were 
taken,  sworn  to,  and  subscribed  before 
me,"  substantially  complies  with  the 
statute.  O.  &  W.  Dig.,  art.  455. 
Carroll  v.  Welch,  26  Tex.  147. 

2.  City  F.  Ins.  Co.  v.  Carrugi,  41  Ga. 
660;  McKinley  v.  Chicago,  etc.,  R. 
Co.,  44  Iowa  314. 

How  Far  Prima  Facie  ETldenoe. — The 
certificate  of  a  magistrate  is  evidence  of 
those  facts  only  which  he  is  required  to 
state,  and  he  cannot  extend  his  certifi< 
cate  to  other  facts  so  as  to  make  them 
evidence,  or  so  as  to  affect  the  case. 
Hall  V,  Houghton,  37  Me.  411. 

8.  Homberger  v,  Alexander,  11  Utah 
363;  Warring  v.  Martin,  Wright  (Ohio> 
380. 

Preenmption  Indulged. — A  deposition 
cannot  be  read  in  evidence  unless  it 
plainly  and  satisfactorily  appears  fron> 
the  certificate  of  the  justice  that  all  the 
requirements  of  the  statute  have  been 
fully  complied  with,  and  no  presump- 
tion will  be  indulged  in  to  supply  any 
of  the  defects.  Goodhue  v.  Grant,  c 
Pin.  (Wis.)  556. 
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the  law  will  be  satisfied.^  However,  in  the  majority  of  the  states 
it  is  essential  to  the  validity  of  the  certificate  that  certain  particu- 
lar facts  connected  with  the  taking  of  the  deposition  appear 
therein. 

b.  Particular  Requirements. — Thus: 

The  Identity  of  the  Cauie  as  the  one  in  which  the  deposition  was 
taken,* 


1.  Cain  V,  Loeb,  26  La.  Ann.  616. 

Where  the  return  to  the  commission 
is  in  substantial  compliance  with  the 
statute,  the  deposition  should  not  be 
excluded  except  upon  the  clearest 
grounds  of  error  such  as  will  amount 
to  something  more  than  a  mere  irregu- 
larity. Go^year  v.  Vosburgh,  41 
How.  Pr.  (N.  Y.  Supreme  Ct.)  421. 

Name  of  ComxnlBelonor. — Where  a 
deposition  is  taken  pursuant  to  a  com- 
mission issued  bj  the  court,  a  certifi- 
cate thereto  substantially  complies 
with  the  requirements  of  the  statute 
when  it  states  that  "  F.  N.  Hendrix, 
commissioner,  does  hereby  certify,"  and 
is  signed  "F.  N.  Hendrix,  commissioner 
and  notary  public/'  especially  when  the 
caption  states  that  it  is  the  ^  deposition 
of  «  «  «  taken  before  F.  N.  Hen- 
drix, *  «  *  pursuant  to  the  annexed 
commission  to  take  testimony."  Ho- 
bart  T'.  Jones,  5  Wash.  385. 

Penonal  Appearanoe  of  Wltnoia. — A 
certificate  stating  that  deponent,  at  a 
certain  time,  personally  made  oath, 
sufficiently  shows  that  he  personally 
**  appeared."    Streeter  v,  Evans,  44  Vt. 

27. 

Age  of  Wltneie. — The  neglect  to  cer- 
tify the  age  of  a  witness  is  not  ground 
for  suppressing  the  deposition  when 
the  age  appears  in  one  of  his  answers. 
Eastman  v.  Bennett,  6  Wis.  232. 

That  WltneM  Teatlfled. — A  statute  re- 
quiring the  certification  of  the  deposi- 
tion to  the  court  is  complied  with  by  a 
certificate  that  the  witness  **  testified'  in 
the  above  case  as  is  found  above," 
Jones  V,  Oregon  Cent.  R.  Co.,  3  Sawy. 
(U.  S.)  528;  or  that  the  following, 
foregoing,  or  accompanying  is  the  ex- 
amination of  the  witness,  g^ven  on  oath, 
etc.,  in  answer  to  the  interrogatories 
annexed  to  the  commission  or  as 
therein  stated,  Jones  v.  Oregon  Cent. 
R.  Co.,  3  Sawy.  (U.  S.)  528;  Clark  v, 
Ellis,  9  Oregon  128.  And  see  Keene 
V.  Meade,  3  Pet.  (U.  S.)  i. 

Defecti  SapiOled. — A  defect  in  one 
part  of  a  return  by  a  commissioner  is 
no  ground  for  suppressing  the  deposi- 


tion where  such  defect  is  supplied  in 
another  part.  King  v.  King,  28  Ala.  315. 

Alder  by  Caption. — The  caption  which 
precedes  the  answers  taken  by  the  of- 
ficer must  be  considered  a  part  of  the 
certificate,  and  if  it  appears  from  the 
whole  that  the  statute  has  been  sub- 
stantially complied  with,  it  will  be  suf- 
ficient. Houston,  etc.,  R.  Co.  v. 
Larkin,64  Tex.  454;  Carroll  r.  Welch, 
36  Tex.  147. 

*'A  caption  is  not  indispensable  to 
the  authenticity  of  a  deposition,  when, 
by  the  certificate,  it  is  shown  to  have 
been  taken  in  obedience  to  the  com- 
mission, by  the  commissioner  therein 
named,  the  personal  identity  of  the  wit- 
ness affirmeid,  his  answers  reduced  to 
writing  by  the  commissioner,  and  that 
he  was  duly  sworn.  Every  fact  is  cer- 
tified to  the  court  which  is  essential, 
and  it  is  unimportant  whether  the  facts 
are  stated  in  a  caption,  which  must  be 
certified,  or  embodied  in  a  single  certifi- 
cate.**    Boykin  v.  Smith,  65  Ala.  294. 

2.  McCrillis  V.  McCrillis,38  Vt  136; 
Wheaton  v.  Love,  i  Cranch  (C.  C.) 
451 ;  Centre  v,  Keene,  2  Cranch  (C. 
C.)  198. 

Where  the  caption  states  that  the 
deposition  was  taken  to  be  used  before 
persons  named  as  referees,  without  re- 
ferring to  the  cause  as  the  one  in  which 
the  referees  had  been  appointed  or  in 
which  the  depositions  were  to  be  used, 
and  there  is  nothing  to  connect  the  dep- 
osition with  the  suit,  the  caption  is  de- 
fective. Plimpton  V,  Somerset,  42  Vt.  35. 

If  the  Oaptlon  Falls  to  Identify  the 
Cause,  the  identification  must  appear  in 
the  certificate.  Slaughter  v.  Riven - 
bark,  35  Tex.  68. 

gulAolenoy  of  Identlfloatlon.  —  The 
caption  of  a  deposition  sufficiently 
states  the  cause  in  which  it  is  to  be 
used,  if  it  names  the  parties  and  the 
court  in  which  the  trial  is  to  be  had. 
Knight  V.  Nichols,  34  Me.  208. 

A  caption  stating  that  the  deposition 
was  taken  **  at  the  request  of  R.  McC, 
defendant,  to  be  used  in  an  action  now 
pending  between   him   and   E.  McC, 
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The  Huttfisofthe  FartiM  to  the  cause  in  which  by  the  certificate  the 
deposition  purports  to  have  been  taken,^ 

The  Court  in  which  the  cause  is  pending,  and  in  which  it  is  intended 
the  deposition  shall  be  used  * 

The  Time  When  and  the  Place  Where  a  trial  of  the  cause,  or  the  hear- 
ing thereof,  is  to  take  place,^ 

The  BeaMns  or  the  cause  prescribed  by  statute  or  otherwise  for 
the  taking  of  the  deposition,* 


plaintiff,  before  the  County  Court  next 

to  be  holden  at  C ,  in  and  for  the 

county  of  O ,  state  of  V ,  on  the 

third  Tuesday  of  June,  A.  D.  1863,"  is  a 
sufficient  description  of  the  cause  in 
which  the  deposition  was  taken  to  be 
used  and  of  the  parties  thereto.  Mc- 
Crillis  V.  McCrillis,  38  Vt.  136. 

A  deposition  is  not  objectionable  be- 
cause not  entitled  or  expressed  to  have 
been  taken  under  a  rule  of  court,  if  it 
is  annexed  to  a  certified  copy  of  the 
rule.  Vincent  v.  Huff,  8  S.  &  R.  (Pa.) 
381. 

A  certificate  which  shows  that  the  wit- 
nesses were  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth, 
but  which  fails  to  name  the  cause  or 
matter  upon  which  the  witnesses  were 
sworn,  is  sufficient  if  other  facts  pre- 
scribed by  statute  are  shown.  Jameson 
r.  Butler,  i  Neb.  115. 

Spadflcatlon  of  Kind  of  Action. — It  is 
unnecessary  that  the  certificate  should 
specify  the  kind  of  action.  Scott  v, 
Perkins,  28  Me.  22. 

1.  Swift  V,  Cobb,  10  Vt.  282;  Ras- 
kins V,  Smith,  17  Vt.  263. 

OmlBilon  of  Name  of  One  Party. — If  the 
name  of  one  of  the  parties  is  omitted 
in  the  certificate,  the  deposition  cannot 
be  read.  Smith  v.  Coleman,  2  Cranch 
(C.C.)237. 

Alder  by  Caption. — A  failure  to  state 
the  names  of  the  parties  in  the  certifi- 
cate of  the  commissioner  or  to  state 
that  the  deposition  was  taken  in  pur- 
suance of  the  commission  will  not  viti- 
ate the  certificate,  if  the  names  of  the 
parties  are  given  in  the  caption  to  the 
certificate,  and  the  commission  attached 
to  the  deposition  is  returned  with  it. 
Steptoe  V,  Read,  19  Gratt.  (Va.)  i. 

2.  Rand  v.  Dodge,  17  N.  H.  343. 
Faets  Stated  In  Commlsaion. — It  is  no 

objection  to  the  certificate  that  it  does 
not  state  the  title  of  the  cause  or  the 
court,  where  those  facts  appear  from 
the  commlasion  itself.  Bowman  v, 
VanKuren,  29  Wis.  209. 

3.  It  will  be  enough  if  the  county 


wherein  the  deposition  is  intended  to 
be  used  is  given,  and  the  time  of  the 
session  of  the  court  is  correctly  stated. 
Chandler  v.  Spear,  22  Vt.  388. 

Term  Next  to  be  Holden,  etc. — Where 
depositions  are  not  required  to  be  filed 
thirty  days  before  the  reading,  and  the 
case  in  tne  caption  was  described  as  to 
be  tried  at  a  term  next  to  be  holden, 
etc.,  it  was  held  that  the  time  and  place 
of  trial  were  sufficiently  described. 
Churchill  v.  Briggs,  24  Vt.  498. 

Fallnre  to  Desiinate  State  Wherein 
Trial  to  be  Had. — The  caption  of  a  dep- 
osition taken  without  the  state,  stating 
that  it  was  taken  to  be  used  in  a  cause 
to  be  heard  and  tried  at  the  Windsor 
County  Court  next  to  be  held  at  Wood- 
stock, within  the  county  of  Windsor,  in 
which  cause  A.  S.  of  L.,  in  the  county 
of  Windsor  and  state  of  Vermont,  is 
plaintiff,  and  others,  naming  them,  are 
defendants,  is  not  insufficient  because 
failing  to  show  the  name  of  the  state 
wherein  the  trial  was  to  be  had. 
Spaulding  v.  Robbins,  42  Vt.  90. 

Deposition  by  Agreement. — Where  a 
deposition  was  taken  by  agreement  at 
a  specified  time  and  place,  and  was  re- 
turned by  the  commissioner  with  the 
agreement  attached,  together  with  his 
certificate  that  it  was  taken  in  pursu- 
ance of  the  agreement,  it  was  held  un- 
necessary that  the  caption  should  state 
the  time  and  place  of  the  trial  in  which 
it  was  to  be  used,  or  to  comply  with 
the  statutory  requirement  to  that  effect. 
Bates  V.  Maeck,  31  Vt.  456. 

4.  Atkinson  v,  Nash,  56  Minn.  472; 
Case  V.  Garretson,  54  N.  J.  L.  42; 
Featherston  v,  Dagnell,  29  S.  Car.  45 ; 
Robbins  v.  Lincoln,  12  Wis.  i ;  Brand 
V.  Butler,  30  Wis.  681;  Woodward  v. 
Hall,  2  Cranch  (C.  C.)  235.  But  see 
Thompson  v,  Stewart,  3  Conn.  180, 
holding  that  a  statement  of  the  reasons 
is  not  absolutely  necessary. 

Oertlflcate  as  Prima  Facie  Proof  of  Rea- 
son.— The  certificate  is  frima  facie 
proof  of  the  facts  stated  as  the  reason 
for  taking  it,  unless  controlled  by  other 
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At  the  Beqneft  of  which  party,  either  plaintiff  or  defendant,  the 
deposition  was  taken, ^ 


evidence.  Littlehale  v.  Dix,  ii  Cush. 
(Mass.)  364. 

Meoesalty  of  Setting  out  Facts. — It  is 
not  necessary  that  it  should  appear  hy 
the  deposition  or  hy  the  certificate  in 
what  manner  or  by  what  evidence  the 
magistrate  was  satisfied  of  the  exist- 
ence of  the  cause  of  the  taking.  Lit- 
tlehale V.  Dix,  II  CuFh.  (Mass.)  364. 

Inability  of  Witness  to  Attend.— Under 
a  statute  providing  that  the  deposition 
of  a  witness  may  be  taken  when,  by 
reason  of  age,  sickness,  or  other  bodily 
infirmity,  the  witness  is  rendered  in- 
capable of  traveling  and  appearing  in 
court,  the  mere  statement  that  **the 
deponent  being  in  feeble  health  is  the 
cause  of  the  taking  of  the  deposition  " 
does  not  show  a  suflScient  reason,  in- 
asmuch as  it  fails  to  state  that  the 
feeble  health  of  the  witness  rendered 
her  incapable  of  traveling  and  appear- 
ing at  court.     Lund  z\  Dawes,  41  Vt. 

370- 

A  statement  in  the  certificate  that 
**  deponent  being  so  aged  and  infirm  in 
health  as  to  render  him  unsuitable  to 
attend  the  trial  is  the  cause  of  taking 
the  deposition,"  is  not  equivalent  to 
a  statutory  requirement  that  the  wit- 
ness, by  age  and  infirmity  of  health, 
was  thereby  rendered  incapable  of 
traveling  and  attending  court.  Oat- 
man  V,  Andrew,  43  Vt.  466. 

InabiUty  of  Witness  to  Attend.— A 
certification  that  the  cause  pf  taking 
the  deposition  was  that  the  deponent 
was  **  so  aged  and  infirm  as  to  be  un- 
able to  travel  and  attend  at  the  trial," 
will  be  construed  as  if  expressed  **  be- 
ing so  aged  as  to  afford  reasonable 
or  proper  ground  to  believe  that  he 
will  be  unable  to  travel  and  attend  at 
the  time  of  the  trial."  West  Boylston 
V.  Sterling,  17  Pick.  (Mass.)  120. 

Residence  Prescribed  Distance  firom 
Place  of  Trial. — A  certification  that  the 
deponent  lived  more  than  thirty  miles 
from  the  place  of  trial  is  conclusive  in 
the  absence  of  any  evidence  offered  to 
control  it.  Littlehale  v.  Dix,  11 
Cush.  (Mass.)  364. 

It  is  a  sufficient  averment  of  the  res- 
idence of  the  adverse  party,  by  a  mag- 
istrate who  takes  a  deposition  under 
the  act  of  Congress,  that  it  appears  to 
him  that  the  party  resides  more  than 
one  hundred  miles  from  the  place  of 


caption.     Banks  v.  Miller,  i  Cranch 
(C.  C.)  543. 

A  statement  in  a  caption  that  •*  the- 
said  deponent  living  beyond  the  juris- 
diction of  the  court  where  the  said  ac- 
tion now  pending  is  to  be  heard  and 
tried  is  a  cause,"  etc.,  is,  where  the 
jurisdiction  of  the  court  extends 
throughout  the  state,  equivalent  to  a 
statement  that  the  deponent  resided 
without  the  state.  McCrillis  v.  Mc- 
Crillis,  38  Vt.  136. 

A  statement  as  to  the  cause  of  tak- 
ing in  a  certificate  by  a  magistrate,, 
that  **the  deponent  being  more  than 
thirty  miles  from  the  place  of  trial," 
etc.,  is  insufficient  to  allow  the  depo- 
sition to  be  read,  since  **  being"  is  not 
equivalent  to  "living;"  Barron  v. 
Pettes,  18  Vt.  385. 

Reference  to  Notice. — A  deposition 
contaming  a  statement  that  it  was  taken 

f>ursuant  to  an  appended  notice,  which 
ikewise  sets  out  the  reasons  for  taking 
it,  sufficiently  complies  with  a  statute 
requiring  the  certificate  to  state  such 
reasons.  Bulwinkle  v.  Cramer,  30  S. 
Car.  153,  disfin^iskinjr  Fe&therston  v. 
Dagnell,  29  S.  Car.  45,  in  which  the 
certificate  of  the  officer  to  whom  the 
taking  of  the  deposition  was  directed, 
afforded  no  facts  or  statements  from 
which  the  court  could  infer  in  any- 
way the  reasons  for  taking  the  deposi- 
tion. 

Notice  as  Part  of  Oertmcate— Where 
the  absence  of  the  witness  in  another 
state  is  set  forth  in  a  notice  of  the  tak- 
ing of  the  deposition,  and  the  notice 
is  made  a  part  of  the  return  of  the 
officer,  the  reason  for  taking  the  deposi- 
tion is  sufficiently  stated.  Stoddard  z\ 
Hill,  38  S.  Car.  385. 

1.  Whitney  r.  Sears,  16  Vt.  587. 

Snfflciency  of  Designation. — A  state- 
ment that  **  the  deposition  was  taken  at 
the  request  of  C.  dS  B.,  in  which  cause 
C.  &  B.  are  plaintiffs,"  is  sufficient 
where  it  appears  that  C.  &  B.  was  a 
copartnership  name.  Carr  v.  Mana- 
han,  44  Vt.  346. 

Where  the  certificate  of  a  magistrate 
states  that  the  deposition  was  taken  at 
the  request  of  the  plaintiff,  without 
naming  him,  it  is  sufficient  if  in  the 
other  part  of  the  certificate  it  is  stated 
who  the  plaintiff  is.  Harrison  -r. 
Nichols,  31  Vt.  709. 
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ThA  Ideatity  of  the  Witneu,  as  the  person  whose  testimony  was 
sought  and  whose  testimony  is  preserved  in  the  deposition ;  ^ 

That  the  Advene  Party  was  personally  present  or  was  represented  by 
counsel  at  the  taking  of  the  deposition,*  or  had  notice  of  the  taking 
so  as  to  enable  him  to  be  present  or  to  procure  a  representative  ;^ 


Where  the  names  of  the  parties 
appear  it  is  not  necessary  to  repeat  the 
name  of  the  party  at  whose  instance 
the  deposition  is  taken,  but  the  expres- 
sion, **at  the  request  of  the  plaintiff,** 
is  sufficient.  Harrison  v,  Nichols,  31 
Vt  709. 

Hecessity  of  Statatoxy  Beqnlrement. — 
The  statement  is  unnecessary  if  it  is 
not  required  by  statute.  Knight  v, 
Nichols,  34  Me.  208. 

1.  A  statute  requiring  the  officer  to 
state  in  his  certificate  that  the  deposi- 
tions taken  before  him  were  subscribed 
and  sworn  to  by  the  witnesses  is  not 
complied  with  by  a  certificate  which 
fails  to  state,  by  reference  or  otherwise, 
the  names  of  the  witnesses  who  were 
sworn  and  examined.  Amick  v,  Hol- 
man,  71  Mo.  445. 

PresQinptloiL — Where  the  residence 
of  deponents  is  given  in  the  body  of 
the  deposition  it  will  be  presumed  that 
the  persons  named  in  the  certificate  are 
the  same  as  those  described  in  the 
deposition.  Houghton  v.  Slack,  10  Vt. 
520. 

Snfflelency  of  Identlfloation. — The  cer- 
tificate need  not  state  the  names  of  the 
witnesses,  but  reference  to  them  as 
the  '*  above-named  deponents  "  will  be 
sufficient  Prather  v.  Pritchard,  26 
Ind.  65. 

Designation  In  Deposition. — Where  a 
statutory  form  requires  that  the  name 
of  the  deponent  and  the  place  of  his 
residence  shall  be  set  forth  in  the  cap- 
tion, if  they  appear  in  the  body  of  the 
deposition  only  it  is  sufficient.  Nye  v. 
Spalding,  11  Vt.  501. 

Enactment  Subsequent  to  Deposition. — 
A  statute  requiring  commissioners  to 
certify  that  the  witnesses  were  known 
to  them  will  not  invalidate  a  deposition 
containing  a  certificate  without  that  re- 
quirement taken  before  the  enactm'ent. 
Broadnax  v.  Sullivan,  29  Ala.  320. 

2.  Rand  v.  Dodge,  17  N.  H.  343; 
Madison,  etc.,  R.  Co.  v,  Whitesel,  11 
Ind.  55.  See  Dunham  v,  Holloway,  3 
Okla.  244. 

The  Certtflcate  Is  Prima  Facie  BTldemte 
of  the  Appearance  of  the  adverse  party 
and  cross-examination  by  him.  Cam- 
eron :■.  Cameron,  15  Wis.  i. 


Where  an  officer  taking  a  deposition 
certifies  that  the  adverse  party  attended 
the  examination,  it  will  be  presumed 
that  he  used  the  word  "  attended  "  in 
the  sense  that  the  adverse  party  partici- 
pated in  the  examination  of  the  witness. 


and  the  certificate  is  prima  facie  evi- 
13  Wis.  673. 


dence  of  that  fact.  Miller  v.  McDonald, 
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Attendance,"  as  used  in  a  statute 
prescribing  the  form  of  the  certificate 
to  be  annexed  to  the  deposition,  respect- 
ing the  attendance  of  the  adverse  party » 
means  more  than  mere  personal  pres- 
ence, and  signifies  participation  in  the 
examination  of  the  witness.  Miller  v. 
McDonald,  13  Wis.  673. 

Oross-examination  of  Witness  as  Evi- 
dence of  Attendance  of  Adverse  Party. 
— Where  nothing  appears  in  the  cer- 
tificate of  the  justice  as  to  the  pres- 
ence of  the  adverse  party,  except  that 
questions  were  put  to  the  witness  by 
way  of  cross-examination,  there  is  not 
enough  to  show  that  there  was  an  ap- 
pearance, personally  or  otherwise,  and 
a  failure  to  annex  a  copy  of  the  notice 
to  the  certificate  is  fatal.  Carlton  v. 
Patterson,  29  N.  H.  580. 

3.  Carlton  v,  Patterson,  29  N.  H. 
580;  Gittings  V.  Hall,  i  Har.  &  J.  (Md.) 
14;  Pentleton  v,  Forbes,  i  Cranch  (C. 
^•)  5<^  i  Jones  v,  Knowles,  i  Cranch 
(C.  C.)  523;  Garrett  v.  Woodward,  2 
Cranch  (C.  C.)  190.  See  also  Wright 
V,  Waters,  32  Pa.  St.  514;  Travers  v. 
Bell,  2  Cranch  (C.  C.)  160. 

Par6l  Proof  of  Notice.— That  the  ad- 
verse party  had  notice  of  the  taking  of 
a  deposition  must  be  shown  by  the  cer- 
tificate of  the  magistrate  and  not  by 
parol.     Barnes  v.  Ball,  i  Mass.  73. 

Certificate  as  Prima  Facie  Proof  of 
Notice. — The  certificate  is  prima  facie 
evidence  of  the  fact  of  notice,  Parker 
V,  Meader,  32  Vt.  300;  Lyon  v.  Ely, 
24  Conn.  507;  and  cannot  be  disproved 
by  the  affidavit  of  the  adverse  party, 
Medcalf  v.  Seccomb,  36  Me.  71 ;  True 
V.  Plumley,  36  Me.  466;  nor  controlled 
by  the  return  of  an  officer  or  the  ab- 
sence of  the  party  at  the^examination, 
Norris  xk  Vinal,  33  Me.  581 ;  but  it  is 
not  conclusive,  Minot  v,  Bridgewater, 
15  Mass.  492 ;  Pierce  f. Pierce,  29  Me.  69. 
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The  Time  at  which  the  examination  of  the  witness  before  the 
officer  took  place,^  as  well  as  the  place  where  the  deposition  was 


Annexation  of  Notice. — A  statutory 
requirement  that  where  the  adverse 
party  does  not  attend  the  taking  of  a 
deposition  a  copy  of  the  notice  left 
with  him  shall  be  annexed  to  the  cer- 
tificate of  taking,  is  mandatory.  Cush- 
man  v,  Wooster,  45  N.  H.  410. 

Annexation  of  the  notice  is  equiva- 
lent to  a  certification  of  the  notice. 
Homer  v.  Brainerd,  15  Me.  54. 

A  certificate  that  **the  adverse  party 
was  duly  notified  to  attend,  as  will  ap- 
pear by  the  notice  annexed,"  makes 
the  notice  itself  a  part  of  the  certifi- 
cate. Porter  v.  Pillsburv,  36  Me. 
278. 

Folding  up  the  notice  with  the  cer- 
tificate, and  enclosing  them  with  the 
deposition  in  an  envelope,  is  not  an  an- 
nexation as  required  by  statute.  Cush* 
man  v.  Wooster,  45  N.  H.  410. 

Presence  of  Advene  Party  and  Failure 
to  Ol^Ject.— A  certificate  that  the  ad- 
verse party  was  present  and  did  not 
object  to  the  taking  is  insufficient  be- 
cause not  showing  that  he  had  the  no- 
tice required  or  that  he  waived  it.  Hall 
V,  Houghton,  37  Me.  411.  See  also  in- 
fra, XV in.  8.  Effect  of  Appearance 
and  Cross-examination . 

Necessity  of  Stating  Reason  fbr  Not 
Giving  Notice. — A  certificate  which  fails 
to  state  any  reason  why  the  adverse 
party  was  not  notified  of  the  taking  of 
the  deposition  is  insufficient.  Hopkin- 
son  V,  Watson,  17  Vt.  91.  But  see 
Smith  V,  Coleman,  2  Cranch  (C.  C.) 

337. 

Deposition  by  Consent.->Under  a  stat- 
ute authorizing  the  taking  and  reading 
of  a  deposition  by  consent,  to  render  a 
deposition  so  taken  admissible  evi- 
dence of  the  consent  must  appear.  Hall 
v.  Houghton,  37  Me.  411. 

1.  Olds  V,  Powell,  7  Ala.  652;  Fan- 
cher  V.  Armstrong,  5  Ark.  187;  Young 
V.  Mackall,  4  Md.  368;  Kean  v.  Newell, 
I  Mo.  754 ;  Farrar  v.  Hamilton,  Tayl. 
(N.  Car.)  10.  But  see  Phelps  V.  Young, 
1  111.  327. 

Conclusiveness  of  Certifleate. —  The 
certificate  of  the  officer  that  the  deposi- 
tion was  taken  at  the  time  mentioned 
in  the  caption  is  sufficient.  Illinois 
Cent.  R.  Cq.  v.  Cowles,  32  111.  117. 

Necessity  of  Stating  Date. — Where  a 
deposition  taken  without  the  state  has 
at  the  end  thereof  the  date  and  the 


jurat  when  the  deposition  was  sub- 
scribed and  sworn  to,  it  is  unnecessary 
that  the  certificate  should  state  the 
date.     Elgin  v.  Hill,  27  Cal.  372. 

Stipnlatlon  Silent  aa  to  Date  of  Taking. 
— If  a  deposition  is  taken  upon  written 
interrogatories  on  a  stipulation  which 
is  silent  as  to  the  day  of  the  taking,  the 
certificate  need  not  state  the  day  upon 
which  the  deposition  was  taken.  Elgin 
I'.  Hill,  27  Cal.  372. 

Where  a  Commission  Is  Silent  as  to  tbe 
Time  and  Place  of  Its  Execution,  the  notice 
Gfoverns  in  these  particulars ;  and  it  is 
just  as  requisite  the  return  should  show 
a  compliance  with  the  terms  of  the 
notice  as  to  place  and  day,  as  if  they 
had  been  designated  in  the  commission. 
Young  V.  Mackall,  4  Md.  362. 

Necessity  of  Stating  Honr. — The  hour 
of  the  day  on  which  the  deposition  was 
taken  nerd  not  be  set  forth.  Cater  v, 
McDaniel,  21  N.  H.  231;  nor  the 
hour  when  the  examination  commenced 
or  concluded,  Sandford  v.  Spence,  4 
Ala.  237;  nor  that  the  taking  com- 
menced at  the  hour  designated  in  the 
notice,  it  being  sufficient  if  it  is  certified 
that  the  deposition  was  taken  at  the 
hour,  Bartlett  v.  Hoy t,  33  N.  H.  151; 
but,  if  necessary,  the  hour  of  the  taking 
may  be  supplied  by  extrinsic  evidence, 
Dearman  v.  Dearman,  5  Ala.  202.  See 
also  Waters  v.  Brown,  3  A.  K.  Marsh. 
(Ky.)  558 ;  Chancy  v,  Saunders,  3 
Munf.  (Va.)  51. 

In  Kean  v,  Newell,  i  Mo.  754,  the 
notice  was  to  take  the  deposition  be- 
tween ten  and  six,  while  the  certificate 
showed  that  it  was  taken  between 
eight  and  six ;  and  it  was  held  insuffi- 
cient for  the  reason  that  the  deposi- 
tion might  have  been  taken  within 
hours  outside  of  those  prescribed  in 
the  notice. 

The  caption  to  a  deposition  showed 
that  it  was  taken  between  the  hours  of 
nine  A.M.  and  four  P.  M.,  whereas  the 
notice  designated  between  eight  A.  M. 
and  six  P.  M.  It  was  held  that  the 
variance  was  immaterial  in  the  absence 
of  any  pretense  that  the  deposition 
was  taken  at  an  unseasonable  hour  in 
the  time  prescribed,  or  that  the  defend- 
ant was  hindered  in  making  the  cross- 
examination.  Borders  v.  Barber,  81 
Mo.  636. 

PresnmptlonB. — If  the  certificate   or 
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taken,  so  as  to  show  a  conformity  with  the  notice  of  the  taking,  or 
the  direction  therefor.^     Likewise  the  certificate  should  usually 


the  caption  contains  a  statement  that 
the  witness  came  before  the  commis- 
sioners in  pursuance  of  the  commis- 
sion, or  employs  other  equivalent 
terms,  there  is- a  conclusion  that  the 
witness  was  examined  within  proper 
hours.  Dearman  v.  Dearman,  5  Ala. 
202;  Street  v.  Andrews,  115  N.  Car. 
417.  See  also  Luckie  v.  Carothers,  5 
Ala.  290. 

Annazatton  of  Oextlfloate. — A  statutory 
requirement  that  the  time  and  place  of 
taking  a  deposition  be  indorsed  there- 
on is  complied  with  by  annexing  a 
certificate  of  that  fact.  Tyson  v.  Kane, 
3  Minn.  287. 

Under  a  notice  to  take  a  deposition 
at  the  storehouse  of  M.,  in  B.,  on  April 
13th,  between  eight  a.  m.  and  six  p.  m., 
a  certificate  stating  that  the  deposition 
was  taken  at  the  store  of  M.,  in  B., 
April  13th,  as  specified  in  the  notice 
attached,  was  held  sufficient;  and  it  was 
ftirther  held  that  the  phrase  **a8  speci- 
fied in  the  notice"  related  to  the  place, 
the  day,  and  the  hours  of  the  day,  as 
stated  in  the  notice.  Whittaker  v, 
Voorhees,  38  Kan.  71. 

A  failure  of  the  certificate  of  the 
magistrate  before  whom  a  deposition 
was  taken  to  state  the  hour  at  which  it 
was  taken  is  immaterial  if  he  appends 
the  notice  under  which  it  was  taken, 
states  in  the  caption  of  the  deposition 
that  it  was  taken  on  the  day  fixed  in 
the  notice  by  virtue  thereof,  and  further 
states  in  the  certificate  that  it  was  taken 
at  the  time  and  place  mentioned  in  the 
caption.  Illinois  Cent.  R.  Co.  v,  Cowles, 
32  111.  117. 

CkmstructioiL — The  caption  of  a  depo- 
sition began,  **Then  I.  M.  H.  of 

personally  appeared,  etc.,  and  in  the 
attestation  the  day,  month,  and  year 
were  given ;  it  was  held  that  the  word 
"then'*  might  be  taken  as  the  day 
afiixed  to  the  attestation,  and  that  the 
day  of  the  administration  of  the  oath 
and  the  day  of  the  attestation  might 
be  regarded  as  one  and  the  same.  Nye 
V.  Spalding,  ii  Vt.  501. 

Hecesstty  of  Showing  Fact  of  Adjonm- 
mont. — It  need  not  be  shown,  in  the 
record  of  the  testimony  taken  under  a 
commission,  that  the  commissioners 
adjourned  from  day  to  day  during  the 
time  within  which  the  commission  au- 
thorized  the    duty  to    be  discharged. 


Glover  v.  Millings,  2  Stew.  &  P. 
(Ala.)  28. 

Necessity  of  Showing  Oauso  for  Adjourn- 
ment.— Where  the  notice  was  to  take 
depositions  on  the  9th  day  of  December, 
1861,  and  that  **the  taking  of  said  dep- 
ositions will  be  adjourned  from  day  to 
day,  *  *  *  if  necessary,  till  completed," 
it  was  held  that  it  should  be  made 
clearly  to  appear  aflSrmatively  to  the 
court  that  the  depositions  were  taken 
at  the  time  designated  in  the  notice ; 
and  also  that  when  for  any  cause  a  con- 
tinuance under  a  proper  notice  was  had, 
the  reason  of  such  continuance  should 
appear,  in  order  that  the  sufficiency  of 
such  reason  might  be  judged  of  by  the 
court.     Kisskadden  v. Grant,  i  Kan.  328. 

Under  such  a  notice,  a  certificate  of 
the  officer  taking  the  depositions,  stat- 
ing that,  at  the  time  and  place  stated  in 
the  notice,  "  the  said  plaintiff  appeared 
by  his  attorney,  and  thereupon  the 
taking  of  said  depositions  was  ad- 
journed from  day  to  day,  the  plaintiff 
making  appearance  as  aforesaid  till 
the  i6th  day  of  December,  1861,"  when 
the  depositions  were  taken,  was  held 
not  to  be  sufficient,  as  not  showing  any 
reason  for  the  continuance.  Kisskadden 
V,  Grant,  i  Kan.  328. 

1.  Wannack  v,  Macon,  53  Ga.  162; 
Cecil  V.  Gazan,  71  Ga.  631 ;  Flournoy 
V,  Jeffersonville  First  Nat.  Bank,  79 
Ga.  810;  Young  v.  Mackall,  4  Md. 
368;  Dunham  v,  Holloway,  3  Okla. 
244;  Olds  V,  Powell,  7  Ala.  652; 
Anonymous,  2  Hayw.  (N.  Car.)  244. 
But  see  Phelps  v.  Young,  i  111.  327 ; 
Fisk  V.  Tank,  12  Wis.  276. 

Discrepancy  between  Certlflcate  and 
Notice. — A  deposition  certified  to  have 
been  taken  at  the  house  of  **  Tohn  E.'* 
was  held  sufficient,  although  the  notice 
was  to  take  the  deposition  at  the  house 
of  "John  A.  E."  Ellmore  v.  Mills,  i 
Hayw.  (N.  Car.)  359. 

Where  a  notice  states  that  a  deposi- 
tion will  be  taken  at  the  office  of 
Squire  M.,  the  court  will  not  presume 
that  the  caption  and  certificate  attached 
to  the  deposition,  stating  that  the  dep- 
osition was  taken  on  the  day  named 
in  the  notice  at  the  office  of  Enos  M., 
a  justice  of  the  peace,  designates  the 
same  person  as  the  one  named  in  the 
notice.  McClintock  v.  Crick,  4  Iowa 
453. 
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contain  some  statement  or  showing  that  the  testimony  was  reduced 
to  writing  by  the  officer  before  whom  the  examination  was  con- 
ducted,^ or  that  the  testimony  contained  in  the  deposition  was 


Where  a  notice  is  to  take  a  deposi- 
tion at  the  "  dwelling  house  **  of  a  wit  - 
ness,  and  the  certificate  states  that  the 
deposition  of  the  witness  was  taken  at 
**his  own  house,"  it  is  sufficient. 
Ridge  V.  Lewis,  Cam.  &  N.  (N.  Car.) 

483- 

Where  the  notice  states  that  a  deposi- 
tion will  be  taken  at  a  certain  house  in 
the  borough  of  L.,  if  it  appears  by  the 
deposition  when  offered  that  it  was 
taken  in  the  county  of  L.  it  is  inadmis- 
sible, where  there  is  no  showing  that 
the  opposite  party  was  present  Selin 
V,  Snyder,  7  S.  &  R.  (Pa.)  166. 

Failure  to  Place  Venae  at  Head  of 
Oertlfloate. — The  neglect  of  an  officer 
taking  a  deposition  to  place  the  venue 
at  the  head  of  his  certificate  is  imma- 
terial if  the  place  of  the  taking  is  sup- 
plied by  the  body  of  the  certificate. 
Glidden  v,  Moore,  14  Neb.  86,  distin- 
guishing  Payne  r.  Briggs,  8  Neb.  75. 

Clerical  Error  In  Stating  Venae. — 
Where  by  a  clerical  error  the  venue  of 
taking  the  deposition  is  wronely  stated, 
but  the  paper  explains  itsel?  and  pre- 
vents the  words  in  question  from  mis- 
leading, no  ground  exists  for  excluding 
it.     Locke  r.  Tuttle,  41  Mich.  407. 

Depofltion  Taken  by  Agreement. — If  a 
deposition  is  taken  under  an  agreement 
the  place  of  taking  need  not  be  stated. 
Bates  V.  Maeck,  31  Vt.  456. 

Snfflclency  of  Designation. — If  the 
county  and  state  wherein  a  commission 
was  executed  can  be  ascertained  from 
the  return  with  due  certainty  hy  rea- 
sonable construction,  it  is  sufficient. 
Flournoy  t'.  Jeffersonville  First  Nat. 
Bank,  79  Ga.  810. 

Entry  on  Margin  of  Deposition. — 
Where  the  county  where  each  deposi- 
tion was  taken  is  entered  in  the  margin 
thereof  it  sufficiently  shows  at  what 
place  the  deposition  was  taken.  Nus- 
sear  r.  Arnold,  13  S.  &  R.  (Pa.)  323. 

Mistake  in  Street  Number— Aider. — A 
misdescription  of  the  place  of  taking  a 
deposition,  by  describing  it  as  132  on  a 
certain  street,  whereas,  in  fact,  it  is 
No.  128  on  the  same  street,  is  not 
fatal  where  the  notice  otherwise  de- 
scribes the  place  so  that  it  may  be 
identified.  Pursell  r.  Long,  7  Jones 
(N.  Car.)  102. 

Foreign  Deposition  Evidenced  by  Post- 


mark.— Where  a  certificate  annexed  to 
a  deposition  taken  in  a  foreign  country 
was  headed  as  of  the  state  and  county 
in  iVhich  the  commission  issued,  it  was 
held  competent  for  the  trial  judge  to 
find  that  the  deposition  was  taken  in 
the  foreign  country  upon  evidence  that 
the  envelope  in  which  the  deposition 
was  received  bore  the  postmark  and 
stamp  of  such  country.  McKinnej  v. 
Wilson,  133  Mass.  131. 

1.  The  certificate  should  show  that 
the  deposition  was  written  by  the 
commissioner  or  by  the  witness.  Wil- 
son T'.  Smith,  5  Yerg.  (Tenn.)  379. 

Weight  of  dertlflcate. — Although  a 
marked  diflPerence  appears  between 
the  handwriting  in  the  body  of  the 
deposition  and  that  in  the  certificate, 
the  court  will  not,  upon  mere  insi>ec- 
tion,  say  that  the  certificate  of  the 
commissioner  that  the  deposition  is  in 
his  handwriting  is  false.  Darnell  v, 
Bullock,  7  Heisk.  (Tenn.)  365. 

Contra. — The  certificate  need  not 
state  in  whose  handwriting  the  dep- 
ositions are.  Keene  v.  Meade,  3  Pet. 
(U.  S.)  i;  Horton  v.  Arnold,  18  Wis. 
212 ;  Thrasher  v.  Ingram,  32  Ala.  645  ; 
Morrison  t'.  White,  16  La.  Ann.  100. 

Preffomptlon  Indulged. — Until  the  con- 
trary is  shown,  it  will  be  presumed  that 
the  depositions  were  properly  reduced 
to  writing  and  subscribed  by  the  wit- 
ness. Winton  v.  Little,  94  Pa.  St.  65; 
Thrasher  v.  Ingram,  32  Ala.  645. 

The  presumption  of  law  is  that  the 
magistrate  did  his  duty  and  that  the 
answers  were  written  either  by  him- 
self or  bv  a  person  not  interested  in  the 
event  of*  the  suit,  and  the  burden  of 
proof  is  on  the  party  objecting  to 
rebut  this  presumption.  Imboden  v. 
Richardson,  15  La.  Ann.  534. 

Iowa  Code. — Under  Code  Iowa,  ^ 
3738,  which  provides  that  where  depo- 
sitions are  taken  on  interrogatories 
neither  party  can  attend  in  person  or 
by  attorney  unless  the  adverse  party 
is  present  or  is  represented,  a  certifi- 
cate of  the  notary  who  took  the  depo- 
sitions that  they  were  taken  before  him 
and  reduced  to  writing  in  his  presence 
by  a  person  named,  without  showing 
that  she  was  not  the  agent  or  attorney 
of  the  part}'  at  whose  instance  the  dep- 
ositions were  taken,  is  no  ground  for 
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written  by  the  witness  in  the  presence  of  the  officer,^  or  that  the 
deposition  was  read  aver  to  the  witness  after  the  testimony  had 
been  so  written*  and  that  the  witness  signed  or  subscribed  the 


suppressine  the  deposition.    Cook   t^ 
Gilchrist,  82  Iowa  277. 

1.  Hammond  v.  Freeman,  9  Ark.  62; 
Johnson  r.  Booth,  i  Handy  (Ohio)  43. 
Boffldeiioy  of  Certlflcate — ^Inatanoea. — 
On  a  statement  by  the  officer  taking  the 
deposition  that  it  was  reduced  to  writ- 
ing by  him,  an  additional  suggestion 
that  it  was  written  in  his  presence  is 
not  necessary.  Tlmms  v.  Wayne,  i 
Handy  (Ohio)  400. 

A  certificate  stating  that  the  deposi- 
tion was  reduced  to  writing  in  the 
presence  of  the  witness,  and  subscribed 
in  the  presence  of  the  officer,  is  not 
invalid  because  it  omits  to  state  that 
it  was  reduced  to  writing  in  the  pres- 
ence of  the  officer.  Jolliffe  v,  Collins, 
21  Mo.  338. 

Under  a  statute  requiring  that  the 
deposition  be  reduced  to  writing  by  the 
officer  who  took  it,  or  by  the  witness  in 
the  officer''s  presence,  and  by  no  other 
person,  a  statement  at  the  beginning  of 
the  deposition,  signed  in  the  name  of 
the  witness,  and  a  subscription  signed 
in  the  name  of  the  officer  who  took  the 
deposition  to  the  effect  that  the  said 
witness  had  sworn  to  and  subscribed 
it,  sufficiently  complies  with  the  act, 
and  a  certificate  of  the  officer  that  the 
principal  statutory  requirements  have 
been  complied  with  is  unnecessary. 
Bulwinkle    x\   Cramer,    30     S.    Car. 

Preiiiinivtlona. — Where  a  certificate 
states  that  the  witness  was  duly  quali- 
fied and  examined,  and  that  he  sub- 
scribed the  deposition  in  the  presence 
of  the  officer,  it  will  be  presumed  that 
the  deposition  was  correctly  taken  and 
reduced  to  writing  by  the  officer  or  by 
his  authority.  Piper  v.  White,  56  Pa. 
St.  90. 

If  the  certificate  of  the  officer  can 
be  true  only  on  the  assumption  that 
the  witness  was  present  when  his 
words  were  taken  down  and  put  in 
writing,  it  will  be  sufficient.  Timms 
V.  Wayne,  i  Handy  (Ohio)  400. 

2.  Williams  v.  Chadbourne,  6  Cal. 
560;  Ball  V.  Sykes,  70  Iowa  525  ;  Good- 
hue V.  Grant,  i  Pin.  (Wis.)  556. 

Oareftilly  Bead. — Under  a  statute  re- 
quiring that  a  deposition  shall  be  care- 
ruUy  read  to  and  subscribed  by  a 
witness,   a   certificate    which    fails   to 


state  that  the  deposition  was  ''care- 
fully "  read  is  insufficient.  Sheldon  v. 
Wood,  2  Bosw.  (N.  Y.)  267. 

PreiQmptlon. — If  the  caption  or  cer- 
tificate of  a  deposition  shows  that  the 
witness  swore  to  the  answers  as  written 
out,  it  will  be  presumed  that  they  were 
written  according  to  law  and  that  the 
answers  were  read  over  to  the  witness. 
Henderson  r.  Cargill,  31  Miss.  367. 

Snffloienoy  of  Statement. — While  it  is 
essential  that  a  notary  should  certify 
that  a  deposition  taken  by  him  was 
read  over  to  the  witness  before  sign- 
ing, yet,  if  the  certificate  states  that 
the  deposition  was  corrected  by  the 
notary  under  the  direction  of  the  wit- 
ness, it  is  a  sufficient  compliance  with 
the  statute,  because  showing  by  neces- 
sary implication  that  the  deposition 
was  either  read  to  or  examined  by  the 
witness.  Higgins  v.  Wortell,  18  Cal. 
331. 

Interlinaatton  of  Statement. — Where 
it  was  objected  to  a  deposition  taken 
out  of  the  state  that  the  statement 
that  the  deposition  was  read  over  to 
the  witness  before  signing  was  inter- 
lined in  the  certificate  and  in  a  differ- 
ent ink  from  the  body  of  it,  it  was 
held  that  the  interlineations  were  im- 
material, as  the  statute  did  not  pre- 
scribe any  form  of  certificate  or  re- 
quire any  matter  to  be  specifically  set 
forth.     Blackie  v,  Cooney,  8  Nev.  41. 

When  Not  80  Required — ^Instances. — It 
is  unnecessary  that  it  should  appear 
by  the  certificate  that  the  deposition 
was  read  to  the  witness,  even  though 
he  subscribes  the  deposition  by  his 
mark.      Britton    v.    Berry,    20    Neb. 

325- 

Where  the  interrogatories  and  cross- 
interrogatories  have  been  severally 
answered  by  each  of  the  witnesses,  it 
is  not  necessary  that  the  return  should 
show  that  they  have  been  read  to  the 
witnesses.  Morrison  v.  White,  16  La. 
Ann.  100. 

If  the  answers  in  a  deposition  fur- 
nish evidence  of  the  manner  in  which 
they  have  been  reduced  to  writing,  and 
if  on  their  face  they  seem  to  be  full, 
and  no  marks  of  suspicion  are  observ- 
able about  them,  they  will  be  sufficient. 
Gulf  City  Ins.  Co.  v.  Stephens,  51 
Ala.  121. 


653 


Volume  VI. 


Certiiloate. 


DEPOSITIONS. 


Buffidoiicy* 


deposition  to  which  the  certificate  is  attached.' 

c.  Administration  of  Oath  to  Witness.— The  certificate 
must  show  with  reasonable  certainty  that  the  oath  was  duly 
administered  to  the  witness.*  Statutory  requirements  in  this 
connection  should  be  followed,*  as  where  the  oath  is  required   to 


1.  Thompson  v.  Hale,  12  Tex.  139; 
Sabine,  etc.,  R.  Co.  v,  Brousard,  69 
Tex.  617;  Chapman  v,  Allen.  15  Tex. 
378;  Patten  V,  King,  26  Tex.  685. 

Presence  of  Officer. — The  subscription 
must  be  in  the  presence  of  the  officer. 
Jolliflfe  V.  Collins,  21  Mo.  338;  Johnson 
V.  Booth,  I  Handy  (Ohio)  42;  Timms 
V,  Wayne,  i  Handy  (Ohio)  400. 

Under  the  Act  of  Congress  author- 
izing the  taking  of  depositions  in  the 
District  of  Columbia,  the  officer  was 
not  required  to  certify  that  the  depo- 
nent subscribed  the  deposition  in  his 
presence.  Centre  r.  Keene,  2  Cranch 
(C.  C.)  198. 

Necessity  of  Signatiire  to  Separate 
Answers. — The  certificate  of  a  commis- 
sioner that  the  deposition  was  signed 
and  sworn  to  is  suiTicient  although  the 
separate  answers  to  the  interrogatories 
are  not  distinctly  and  separately  signed. 
Westcott  V,  AUston,  i  Del.  Ch.  74. 

Signature  by  Mark. — A  certificate  that 
the  officer  examined  the  witness  "un- 
der oath  by  virtue  of  the  commission 
hereto  attached,  and  the  above  and 
foregoing  contain  all  his  answers,  ver- 
hatim  et  literatim^  which  were  sworn 
to  before  me  in  due  form  of  law,  and 
signed,  he  making  his  mark  and  sign 
thereto,*'  is  sufficient.  Neill  v.  Cody, 
26  Tex.  286. 

Signature  Apparent  by  Inspection.— 
Where  a  deposition  appears  from  in- 
spection to  have  been  signed,  the  magis- 
trate taking  it  need  not  set  forth  that 
fact  in  his  certificate,  where  the  other 
statutory  requirements  have  been  com- 
plied with.  Lewis  v.  Morse,  20  Conn. 
211. 

2.  Call  V.  Perkins,  68  Me.  158;  Chap- 
man V.  Allen,  15  Tex.  278;  Patton  v. 
King,  26  Tex.  685 ;  Trammell  v.  Mc- 
Dade,  29  Tex.  360;  Slaughter  z\ 
Rivenbark,  35  Tex.  68;  Sabine,  etc.,  R. 
Co.  V.  Brousard,  69  Tex.  617  ;  Lund  v, 
Dawes,  41  Vt.  370;  House  v.  Elliott,  6 
Ohio  St.  497;  Warring  v.  Martin, 
Wrfght  (Ohio)  380;  Putnam  v.  Lari- 
more,  Wright  (Ohio)  747. 

Omission  of '^Befbre  Me.*' — The  cap- 
tion of  a  deposition  should  show  before 
whom  the  deposition  was  taken  and 
sworn,  and  hence  the  omission  of  the 


words  "  before  me "  preceding  the 
name  of  the  magistrate  will  furnish  a 
reason  for  excluding  it.  Powers  v, 
Shepard,  2c  N.  H.  60;  Chapman  t'. 
Allen,  15  Tex.  282. 

Although  a  certificate  does  not  ex- 
pressly state  that  the  witness  was  sworn 
before  the  commissioner,  it  will  be 
sufficient  if  that  fact  appears  from  the 
whole  certificate.  Cooper  v.  Stinson* 
5  Minn.  201. 

Necessity  of  Jnrat.— It  is  not  essential 
that  the  commissioner  should  attach  a 
jurat  to  the  deposition  in  the  form  cus- 
tomary to  affidavits,  but  it  is  sufiScient 
if  he  certifies  that  the  witness  was 
sworn  and  properly  attests  that  fact. 
Van  Sickle  v,  Gibson,  40  Mich.  170. 

Oonstmotlon  of  Certificate. — If  from 
the  whole  certificate  it  can  be  gathered 
that  the  witness  was  properly  sworn,  it 
is  sufficient  although  the  statement  in 
the  certificate  that  the  witness  was 
sworn  is  inserted  in  one  part  of  the 
paper  and  the  manner  of  swearing  in- 
serted in  another  but  thev  are  connected 
by  a  direct  reference.  Cowan  v,  Ladd, 
2  Ohio  St.  322. 

3.  Simpson  v.  Carleton,  i  Allen 
(Mass.)  109;  Brighton  v.  Walker,  35 
Me.  132;  Parsons  r.  Huff,  38  Me.  137; 
Call  V,  Perkins,  68  Me.  158;  Fabvan 
V.  Adams,  15  N.  H.  371;  Lund  v, 
Dawes,  41  Vt.  370;  Baxter  z\  Payne, 
I  Pin.  (Wis.;  501 ;  Goodhue  v.  Grant, 
I  Pin.  (Wis.)  556;  Bacon  v.  Bacon,  33 
Wis.  147. 

A  certificate  that  **  the  deponent  first 
being  sworn  by  the  subscriber,  one  of 
the  justices  of  the  peace  for  said  county, 
*  ♦  ♦  was  examined  according  to  law," 
is  not  a  sufficient  compliance  with  a 
statutory  requirement  that  the  depo- 
nent must  be  sworn  according  to  law. 
Bachelder  v,  Merriman,  34  Me.  69. 

Necessity  of  Showing  that  Witness  was 
Cautioned. — In  Phelps  v,  Panama,  i 
Wash.  Ter.  616,  the  court  followed  the 
United  States  rules  and  statutes  in  the 
absence  of  specific  territorial  statutes 
and  held  that  the  certificate  to  a  dep- 
osition de  bene  esse  must  show  that 
the  witness  was  **  cautioned  and  sworn 
to  testify  the  whole  truth,"  and  that  a 
certificate  showing  that  the  witness  was 
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be  administered  before  the  testimony  is  taken,^  but  exactness  is 
not  ordinarily  required,*  and  irregularities  or  omissions  may  be 


•*  sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth  '*  was 
insufficient. 

Hew  Jersey. — It  need  not  appear  on 
the  face  of  the  deposition  that  the  wit- 
ness was  cautioned  to  tell  the  whole 
truth.  Hurley  v.  Kitchell,  20 N.  J.  L.  305. 

1.  Lightfoot  V,  Cole,  i  Wis.  26;  Ba- 
con V.  Bacon,  33  Wis.  147. 

Certificate  of  Foreign  Officer. — A  dep- 
osition taken  without  the  state  by  a 
magistrate  whose  certificate  states  that 
the  witness  swore  to  the  truth  of  the 
deposition  is  admissible  although  the 
certificate  fails  to  state  that  the  witness 
was  sworn  prior  to  his  examination. 
Quinley  v.  Atkins,  9  Gray  (Mass.)  370, 
follo-xinff  Amherst  Bank  v.  Root,  2 
Met.  (Ma<;s.)  522. 

Bnfflclency  of  Certificate — Ingtances. — 
A  certificate  that  the  deponent  was  first 
sworn  is  (unless  controlled  by  other 
parts  of  the  caption)  sufficient  to  show 
that  the  oath  was  administered  before 
the  taking  of  the  deposition.  Palmer 
V.  Fogg,  35  Me.  368. 

A  certificate  stating  that  deponents 
made  oath  that  the  deposition  by  them 
subscribed  contained  the  truth,  etc.,  and 
also  that  they  were  severally  sworn  to 
testify  the  truth,  etc.,  implies  that  they 
were  sworn  at  the  commencement  of 
the  examination  as  well  as  that  they 
were  sworn  at  the  close.  Field  v, 
Tenney,  47  N.  H.  513. 

A  certificate  stating  that  the  wit- 
ness, after  having  been  duly  sworn  by 
the  commissioner  "to  make  true  answers 
to  the  several  interrogatories"  annexed, 
made  the  foregoing  answers  in  reply 
thereto,  etc.,  is  sufficient  to  show  that 
the  witness  was  duly  sworn  before  giv- 
ing his  evidence. .  Wanzer  v.  Hardy,  4 
Wis.  229. 

A  rule  requiring  a  commissioner  to 
certify  that  the  witness  was  duly  sworn 
or  affirmed  before  giving  his  evidence 
is  satisfied  by  a  certificate  that  each  of 
the  witnesses  was  duly  and  publicly 
sworn  before  giving  his  evidence.  Hor- 
ton  V,  Arnold,  18  Wis.  212. 

The  rule  is  also  complied  with  by  a 
certificate  stating  that  **  such  deponent, 
before  examination,  was  *  *  *  [by  the 
commissioner]  sworn  to  testify  the 
whole  truth  and  nothing  but  the  truth 
relating  to  said  cause."  Bowman  v. 
Van  Kuren,  29  Wis.  209. 


A  statement  in  a  certificate  that  the 
witness  was  sworn  and  examined  at  the 
place  and  on  the  day  and  between  cer- 
tain hours  specified  in  a  notice  which 
was  attached  was  held  to  show  suffi- 
ciently, in  the  absence  of  evidence  to 
the  contrary,  that  the  witness  was 
sworn  before  he  was  examined.  Sample 
V,  Robb,  16  Pa.  St.  305. 

A  certificate  that  **  deponent  was 
first  sworn  according  to  law  *  *  ♦  to 
the  aforesaid  deposition  by  him  sub- 
scribed,*' is  not  sufiicient  to  show  that 
the  oath  was  taken  before  the  deponent 
had  been  examined  as  a  witness.  Erskine 
V.  Boyd,  35  Me.  511. 

A  certificate  of  the  justice  that  de- 
ponent was  examined,  cautioned,  and 
sworn  agreeably  to  law,  and  the  depo- 
sition by  him  aforesaid  subscribed,  does 
not  furnish  evidence  that  the  deponent 
was  sworn  as  required  bj'  statute  before 
he  commenced  giving  his  deposition. 
Atkinson  v,  St.  Croix  Mfg.  Co.,  24  Me. 
171. 

A  statement  at  the  commencement 
of  a  deposition  in  the  handwriting  of 
the  officer  that  the  deponent,  "being 
duly  sworn,"  testified  to  certain  facts 
thereinafter  set  forth,  is  not  sufficient 
to  cure  an  omission  in  the  certificate  to 
state  that  the  witness  was  sworn  before 
he  gave  the  testimon}'.  Atkinson  v. 
St.  Croix  Mfg.  Co ,  24  Me.  171. 

A  certificate  stating  that  the  deponent^ 
after  giving  his  deposition,  was  duly 
sworn  according  to  law,  is  not  sufficient 
under  a  statute  requiring  the  witness  to 
be  sworn  before  giving  his  deposition. 
Parsons  v.  Huflf,  38  Me.  137. 

Place  of  Oertlflcatlon. — The  officer 
may  certify  the  fact  that  the  witness 
was  first  duly  sworn  either  at  the  end 
or  at  the  commencement  of  the  depo- 
sition.   House  V.  Elliott,  6  Ohio  St.  497. 

2.  Welborn  v,  Swain,  22  Ind.  194; 
Amherst  Bank  v.  Root,  2  Met.  (Mass.) 
522  ;  Lewis  v,  Soper,  44  Me.  72  ;  Bow- 
man V,  Van  Karen,  29  Wis.  209; 
Blakeslee  v.  Rossman,  44  Wis.  550 ; 
Greene  County  v,  Bledsoe,  12  111.  267  ; 
Kendall  v.  Limberg,  69  111.  355. 

Substantial  Compliance. — A  commis- 
sioner's certificate  that  the  witnesses 
were  **  duly  sworn  true  answers  to 
make  to  the  interrogatories  and  cross- 
interrogatories "  is  a  substantial  com- 
pliance   with     the   requirements  of  a 
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aided  by  the  caption  ^  or  the  deposition  itself.* 

Manner  of  Adminiitering  Oatli. — That  the  witness  was  duly  sworn,  or 
any  like  expression,  will  ordinarily  import  that  the  oath  was  adminis- 
tered in  the  manner  prescribed  by  law  ;*  and  unless  required    by 

statute  providing  that  the  witnesses 
shall  be  sworn  **  to  tell  the  truth,  the 
whole  truth,  and  nothing  else  but  the 
truth."  Baker  v,  Kelly,  41  Miss.  696. 
To  the  same  effect,  see  Whitney  v, 
Wvncoop,  4  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  370. 

Where  a  certificate  of  an  officer, 
taking  depositions  in  chancery,  states 
that  the  witnesses  were  sworn  to  testify 
the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  and  the  depositions  are 
signed,  it  is  sufficient  although  the 
certificate  does  not  state  when  the  oath 
was  taken,  nor  that  the  depositions 
were  subscribed  by  the  deponents. 
Ballance  v.  Underbill,  4  111.  453. 

Under  a  statute  requiring  the  cer- 
tificate to  show  that  the  deponent  was 
first  sworn  **  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the 
truth,"  a  certificate  which  shows  that 
the  deponents  were  sworn  **  to  testify 
the  whole  truth  of  their  knowledge 
touching  the  matter  in  controversy" 
is  defective.  Western  Union  Tel.  c5o. 
r.  Collins,  45  Kan.  88. 

Under  a  like  requirement,  a  certifi- 
cate that  the  **  deponent  was  first  sworn 
according  to  law  ♦  ♦  *  to  the  *  ♦  ♦ 
deposition  by  him  subscribed"  is  also 
defective.  Brighton  t'.  Walker,  35  Me. 
132.  But  a  deposition  should  not  be 
rejected  because  the  certificate  simply 
states  that  the  witness  was  sworn  to  the 
truth  of  the  deposition.  Wellborn  v. 
Younger,  3  Hawks  (N.  Car.)  205. 

Afflrmatlon  Aooordlsf  to  Law. — The 
certificate  of  a  magistrate  that  depo- 
nent was  **  affirmed  by  me  according 
to  law  "  sufficiently  shows  that  the  de- 
ponent declared  that  he  had  conscien- 
tious scruples  against  taking  the  oath, 
and  that  the  magistrate  on  inquiry  was 
satisfied  of  the  truth  of  the  declara- 
tion. Home  z\  Haverhill,  113  Mass. 
344.  See  also  Elliot  v.  Hayman,  2 
Cranch  (C.  C.)  678. 

1.  Broadnax  v.  Sullivan,  29  Ala.  320 ; 
Plummer  v.  Roads,  4  Iowa  587 ;  Clarke 
V.  Benford,  22  Pa.  St.  353;  Rand  v 
Dodge,  17  N.  H.  343. 

2.  Under  a  statute  requiring  a  cer- 
tificate to  state  that  the  oath  was  first 
duly  administered,  a  deposition  is  suf- 
ficient which  states  in  the  commence- 


ment thereof  that  the  witness  was  first 
sworn  to  tell  the  truth,  where  the  for- 
mal certificate  at  the  end  of  the  depo- 
sition, although  omitting  the  word 
"first,**  refers  to  the  deposition  **  as 
above  set  forth.**  Timms  v.  Wayne, 
I  Handy  (Ohio)  400. 

8.  Gulf  City  Ins.  Co.  v.  Stephens,  51 
Ala.  121 ;  Dennison  v,  Benner,  41  Me. 
332;  Doe  V,  King,  3  How.  (Miss.)  125  ; 
Henderson  v.  Cargill,  31  Miss.  367 ; 
New  Jer-sey  Express  Co.  v,  Nichols, 
32  N.  J.  L.  166;  Horton  v.  Arnold,  18 
Wis.  212 ;  Wanzer  v.  Hardy,  4  Wis. 
229;  Sydnor  v.  Palmer,  29  Wis.  226; 
Bacon  v.  Bacon,  33  Wis.  147. 

Sworn  Agreeably  to  Law. — A  certifi- 
cate which  shows  that  the  witness  was 
" sworn  agreeably  to  law'*  is  sufficient 
evidence  that  the  oath  was  adminis- 
tered in  the  terms  of  the  statute  and 
in  the  mode  sanctioned  by  the  prac- 
tice. Atkinson  v.  St.  Croix  Mfg.  Co., 
24  Me.  171. 

According  to  Law. — A  statutory  pro- 
vision that  a  magistrate  shall  certify- 
that  deponent  was  sworn  **  according 
to  law  '*  is  complied  with  by  a  certificate 
in  the  words  of  the  statute,  or  by  a 
specification  therein  of  the  language 
used  in  an  attempt  to  administer  the 
oath,  and  if  such  language  shows  that 
the  oath  has  in  fact  been  administered 
according  to  the  proper  form,  it  is  suf- 
ficient. Bachelder  v.  Merriman,  34 
Me.  69. 

Certificate  of  Foreign  Commissioner. — 
Certification  by  a  commissioner  in  a 
foreign  country  that  the  witness  was 
duly  sworn,  without  showing  by  whom 
or  in  what  manner,  is  insufficient  to 
entitle  the  deposition  to  be  read. 
Stocking  V,  Sage,  i  Conn.  523. 

Reference  to  Directions  Annexed  to 
Commission. — Where  the  return  to  the 
commission  shows  that  the  witness  was 
duly  sworn,  pursuant  to  the  directions 
thereto  annexed,  and  examined,  etc., 
and  refers  to  the  provisions  of  the 
statute  relative  thereto  which  are  an- 
nexed to  and  constitute  a  part  of  the 
commission,  it  is  a  substantial  con- 
formity with  the  requirement  of  the 
statute,  and  a  separate  certificate  is 
unnecessary.  Goodyear  v.  Vosburgh, 
41  How.  Pr.  (N.  Y.  Supreme  Ct.)  421. 
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statute  the  form  of  the  oath  administered  need  not  be  returned,* 
and  if  enough  appears  to  warrant  the  presumption,  the  court  will 
presunne  that  the  oath  was  properly  administered.* 

d.  Errors,  Omissions,  and  Amendments.— rmmaterui  ettom, 
such  as  want  of  date,  misnomer,  misdescriptions,  and  the  like,  will 
not  ordinarily  render  the  certificate  defective.' 


A  certificate  of  a  commissioner  that 
the  dei>osition  was  taken  at  his  office 
after  Uie  oath  prescribed  by  the  in- 
structions annexed  to  the  commission 
had  been  administered,  is  sufficient, 
where  the  instructions  require  the 
oath  to  be  administered  publiclv  as  re- 
quired \3(j  statute.  Ford  v.  Cheever 
(Mich.  1^5),  63  N.  W.  Rep.  975. 

1.  Kcene  r.  Meade,  3  Pet.  (U.  S.)  i ; 
Raznsej  v.  Flannagan,  33  Ind.  305; 
WiUiams  v.  Richardson,  la  S.  Car. 
584 ;   Horton  v.  Arnold,  18  Wis.  213. 

a.  Keene  v.  Meade,  3  Pet.  (U.  S.)  i ; 
Bachelder  v.  Merriman,  34  Me.  69; 
Miller  v.  McDonald,  13  Wis.  673 ;  Syd- 
nor  -o.  Palmer,  29  Wis.  226 ;  Vaughan 
V.  Blanchard,  2  Dall.  (U.  S.)  192; 
King  V.  King,  28  Ala.  315;  Glover  v. 
Millings,  3  Stew.  &  P.  (Ala.)  28;  Ul- 
mer  v.  Austtll,  9  Port  (Ala.)  157. 

PuliUc  AdflUnlBtration  of  Oath.— It 
need  not  appear  by  the  return  to  a 
commission  that  the  oath  was  publicly 
administered  to  the  witness,  as  that 
will  be  presumed  to  haye  been  regu- 
larly done.  Williams  v,  Eldridge,  i 
Hill  (N.  Y.)  249.  See  also  Halleran  v. 
Field,  23  Wend.  (N.  Y.)  38. 

Where  a  rule  is  annexed  to  the  com- 
mission for  the  information  and  direc- 
tion of  the  commissioner,  and  he 
certifies  in  the  form  prescribed  by  the 
rule,  it  will  be  presumed  that  the  oath 
prescribed  by  the  rule  was  publicly  ad- 
ministered ;  but  if  in  addition  he  returns 
the  form  of  oath  administered,  there  is 
no  presumption  that  the  oath  was  ad- 
ministered in  the  prescribed  form. 
Cross  V,  Bamett,  61  Wis.  650. 

The  return  of  a  commissioner  that 
the  testimony  was  taken  at  his  office 
after  the  witness  had  taken  the  oath 
prescribed  by  the  instructions  annexed 
to  the  commission  shows  a  sufficient 
compliance  with  How.  Anno.  Stat. 
Mich.,  §  7439*  requiring  public  ad- 
ministration of  the  oath,  where,  by  the 
instructions  annexed  to  the  commis- 
sion, the  oath  was  required  to  be  pub- 
licly administered.  Ford  v,  Cheever 
(Mich.  1895),  63  N.  W.  Rep.  975- 
lew  Jerwj. — Where  a  deposition  is 


taken  before  a  master  in  chancery 
within  the  state,  in  the  presence  of  the 
counsel  of  the  parties,  the  court  will 
infer  from  the  certificate  that  the  wit- 
ness was  duly  sworn  in  accordance 
with  the  requirement  of  the  statute  au- 
thorizing the  taking  of  depositions. 
New  Jersey  Express  Co.  v,  Nichols,  33 
N.J.L.434. 

WltnetM  Sworn  in  Presenoe  of  OommlB- 
Bloner. — A  jurat  showing  that  witness 
was  sworn  in  the  presence  of  the  com- 
missioner, by  a  magistrate  of  .the  coun^ 
wherein  the  deposition  was  taken,  la 
sufficient  to  allow  the  deposition  to  be 
read.  Ander  v.  Ross,  2  Harr.  (Del.) 
276. 

8.  Want  of  Date.— The  failure  of  a 
commissioner  to  date  the  certificate  is> 
not  an  objection.  Dill  v.  Camp,  22 
Ala.  249. 

Befisrenoe  to  Wltnesa. — If  the  caption 
refers  to  one  of  the  witnesses  by  his 
Christian  name  alone,  it  is  not  inadmis- 
sible for  that  reason  if  the  identification 
of  the  witness  is  complete.  Braley  v. 
Braley,  16  N.  H.  426. 

lUBnomer. — The  interposition  of  an. 
initial  middle  letter  in  a  plaintiff's  name 
in  the  caption  of  a  deposition  will  not 
invalidate  it.     Walbridge  v.  Kibbee,  20 

vt.  543. 

A  caption  describing  two  defendants 
having  the  same  surname  as  '*  H.  C. 
and  N.  B.  Flanagan*'  will  not  furnish 
a  ground  for  the  exclusion  of  the  dep- 
osition. Adams  v,  Flanagan,  36  Vt.  400. 

Erroneously  designating  the  name  of 
one  of  the  parties  in  the  caption  of  a 
deposition  **  Edward  "  instead  of  **  Ed- 
win" will  not  render  the  deposition 
inadmissible  where  no  one  is  mfsled. 
Mann  v,  Birchard,  40  Vt.  326. 

Mlsdesoriptlon  of  Clerk  IsBulng  Com- 
mlBsion. — The  commissioner  need  not 
certify  anything  in  respect  to  the 
commission,  and  if  he  undertakes  to 
do  so  and  misdescribes  the  clerk  issu- 
ing it,  his  conduct  is  merely  extra- 
judicial and  furnishes  no  ground  for 
suppression.     Kendall  v.  Limberg,  69 

in.  355. 

Exroneoni  I>Mlgnatlon  of  Coort  laan- 
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The  Omisdon  of  a  word,  or  of  a  statement  that  all  rules  were  com- 
plied with,  or  of  a  part  of  the  title,  have  likewise  been  held  not  to 
make  the  certificate  entirely  objectionable.^ 

Immaterial  Disorepanoiei  will  not  usually  render  the  certificate 
objectionable* 

Irregolaritiei — ^Amendments. — Where  the  defect  is  a  mere  irreg^ularity, 
and  not  a  matter  of  substance,  it  may  be  remedied  by  amende 
ment.* 


lug  Ctommlsilon. — A  misrecital  bj  the 
commissioners,  in  their  return,  of  the 
court  from  which  the  commissi9n  is- 
sued will  not  vitiate  the  proceedings 
where  the  mistake  is  shown  hj  the 
commission  itself.  Louisville,  etc., 
R.  Co.  V.  Chaffin,  84  Ga.  519. 

*<  Deponent "  Initead  of  **  Deposition." 
— Where  an  officer  by  whom  a  dep- 
osition has  been  taken  states  in  his 
certificate  that  the  deponent,  instead 
of  the  deposition,  was  reduced  to  writ- 
ing, the  mistake  is  merely  a  harmless 
clerical  error.     Payne  v.  West,  99  Ind. 

390- 
1.  The  Aeddental  Omlislon  of  a  Word 

will  not  invalidate  the  certificate.  Bus- 
sard  V.  Catalino,  2  Cranch  (C.  C.)  421. 

In  Presence  of  Officer. — A  certificate 
stating  that  '*the  examination,  re- 
sponses, and  statements  of  said  depo- 
nent were  reduced  to  writing  in  my 
and  by  the  said  deponent  sworn  to  and 
subscribed,"  etc.,  will  be  construed  to 
be  merely  a  clerical  omission  by  the 
justice  of  the  word  "presence"  after 
the  word  "my.'*  Stone  v,  Stillwell, 
33  Ark.  444. 

Adverse  Partsr  Present. — The  caption 
of  a  deposition  which  states  ''  the  ad- 
verse party  was  duly  notified  to  attend, 
and  was  not"  (omitting  the  word 
"present  ** )  may  be  clearly  understood, 
and  cannot  be  regarded  as  substantially 
defective.  Kidder  v,  Blaisdell,  45  Me. 
461. 

Ck>midlanoe  with  Bnle. — A  certificate 
by  a  commissioner  that  he  acted  in  all 
things  as  he  was  directed,  and  that  he 
took  the  answer  of  the  dei>onent,  on 
oath,  to  the  direct  and  cross  inter- 
rogatories annexed,  but  which  fails 
to  state  in  detail  that  he  conformed  in 
all  particulars  to  the  rule  of  court 
which  accompanied  the  commission,  is 
sufficient,  notwithstanding  such  omis- 
sion. Reed  v.  Boardman,  20  Pick. 
(Mass.)  441. 

Title  of  Oause. — Under  a  statute  which 
requires  the  caption  to  state  the  names 
of  the  parties  to  the  cause,  a  caption 


is  sufficient  which  names  one  of  the 
parties  as  administratrix,  although  it 
is  not  stated  of  whom.  Stephens  v, 
Joyal,  45  Vt.  325. 

A  deposition  which  was  taken   in  a 
qui  tarn   action  is  admissible    in    evi- 
dence although   in  the  caption    ^^  qui 
tarn'*  is  omitted  and  the  prosecutor  is 
stated  as  the  sole  plaintiff ;  but  an  act 
of  the  legislature  passed  for  tbe  pur- 
pose of  remedying  this  supposed  defect, 
and  rendering  this   particular  deposi- 
tion admissible  in  evidence,  was  lield 
unconstitutional    and  void    as   an  at- 
tempt of  the  legislature  to  make  a  ju- 
dicial decision  in  a  particular  case,  and 
also  because  it  was  ex  post  facto.   £>upjr 
V.  Wickwire,  i  D.  Chip.  (Vt.)  237. 

Cautioning  Witness. — It  is  no  objec- 
tion to  a  deposition  that  the  magistrate 
omitted  to  certify  that  he  cautioned  the 
witness.  Brown  v,  Piatt,  2  Cranch 
(C.C.)253. 

Where  a  justice  of  the  peace  in  a 
foreign  state  who  had  taken  a  deposi- 
tion certified  that  he  had  duly  cautioned 
the  witness,  etc.,  but  omitted  the 
words  "and  examined,"  the  caption 
was  held  good  in  substance  and  the 
deposition  was  admitted.  Wheelock  v. 
WhiUker,  3  Dane  Ab.  (Mass.)  375. 

Failnre  to  Blgn  Retom. — ^The  absence 
of  the  commissioner's  signature  to  the 
return  is  a  fatal  defect.  Price  v.  Em- 
erson, 16  La.  Ann.  95;  Dozler  v, 
Joyce,  8  Port.  (Ala.)  303. 

S.  InoorporatlonofPartF* — A  discrep- 
ancy in  the  caption,  describing  the 
plaintiff  corporation  as  incorporated  in 
a  state  other  than  the  one  in  which  it 
was  in  fact  created,  is  not  such  a  dis- 
crepancy as  will  afford  a  reason  for 
retaking  the  deposition.  Hay  ward 
Rubber  Co.  v.  Duncklee,  30  Vt.  29. 

Snrplnsage. — Where  the  caption  of  a 
deposition  states  that  it  was  taken  to  be 
used  at  the  term  next  to  be  holden  on 
the  first  day  of  May  next,  one  of  the 
words  *'  next  '*  may  be  rejected  as  sur- 
plusage.   Gallup  V.  Spencer,  19  Vt.  327. 

8.  See   in/ra,  XVII.  20.  B/eci  of 
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6.  Presnmptioiu. — Generally,  if  the  officer  certifies  the  fact  of 
taking  a  deposition,  it  will  be  presumed  that  he  only  performed 
his  duty;^  various  other  presumptions  may  be  indulged,*  and 


Amendment  of  Process  or  Pleading 
after    leaking-  Deposition. 

AmomliiMnt  to  Conform  to  Facte. — 
An  officer  may  be  allowed  to  amend 
his  certificate  of  the  taking  of  a  depo- 
sition so  that  it  will  conform  to  the 
facts.  Conger  v.  Cotton,  37  Ark.  286; 
McKinley  v.  Chicago,  etc.,  R.  Co.,  44 
Iowa  314,  where  it  is  satisfactorily 
made  to  appear  that  the  means  of  cor- 
recting it  exist  and  that  the  officer  in 
taking  the  deposition  in  all  respects 
conformed  to  the  requirements  of  law 
and  fully  discharged  his  duties  in  rela- 
tion thereto.  Hitchings  v.  Ellis,  i  Allen 
(Mass.)  475. 

Amendment  at  Sabseqaent  Term. — An 
ordersappressing  a  deposition  is  merely 
interlocutory,  and  the  court  at  a  subse- 
quent term  may  allow  defects  in  the 
certificate  for  which  the  suppression 
was  made  to  be  amended  and  there- 
after set  aside  the  order  of  suppression. 
Mullins  V.  Bullock  (Ky.,  1892),  19  S. 
W.  Rep.  8. 

When  Amendment  Allowed. — After  a 
deposition  has  been  filed  the  certificate 
of  the  officer  taking  it  cannot  be  altered 
or  amended  without  the  authority  of 
the  court  entered  of  record.  Hall  v. 
Renfro,  3  Mete  (Ky.)  51. 

If  the  certificate  be  insufficient,  the 
magistrate  cannot  afterwards  supply 
the  omission.  Putnam  v.  Larimore, 
Wright  (Ohio)  747. 

Where  a  deposition  was  excluded 
after  the  trial  commenced,  on  account  of 
a  defect  in  the  certificate,  it  was  held 
that  the  court  did  not  err  in  refusing 
leave  for  the  officer  who  took  the  depo- 
sition to  amend  it.  Chapman  v,  Allen, 
15  Tex.  278. 

The  failure  of  a  certificate  affirma- 
tively to  show  that  the  officer  was  au- 
thorized by  statute  to  take  depositions 
may  be  amended,  and  leave  will  be 
given  to  withdraw  the  deposition  for 
that  purpose.  Gartside  Coal  Co.  v. 
Maxwell,  20  Fed.  Rep.  187. 

The  insufficiency  of  the  certificate  of 
a  commissioner  appointed  in  chancery 
may  be  cured  by  amendment  by  the 
commissioner  in  open  court,  by  leave  of 
the  court,  so  as  to  make  the  certificate 
speak  the  truth.  Wolfe  v.  Underwood, 
97  Ala.  375. 
1.  Sheldon  V.Wood,  2  Bosw.(N.Y.) 


267;  Williams  V.  Eldridge,  i  Hill 
(N.  Y.)  249;  Roberts  z\  Fleming,  31 
Ala.  683;  King  v.  King,  28  Ala.  315; 
Edmondson  v.  Barrell,  2  C ranch  (C. C.) 
228;  Doe  V.  King,  3  How.  (Miss.)  125; 
Nussear  v,  Arnold,  13  S.  &  R. 
(Pa.)  323;  Hough  V,  Lawrence,  5 
Vt.   299;    Barron    v,   Pettes,    18    Vt. 

385- 

Overcoming  PreBumption. —  Where  a 
deposition  is  taken  without  the  state, 
and  the  certificate  of  the  officer  taking 
it  states  that  the  directions  accompany- 
ing the  commission  have  been  complied 
with,  the  deposition  will  not  be  rejected 
merely  because  some  of  the  answers 
lead  to  the  belief  that  before  answer- 
ing certain  interrogatories,  he  had  read 
previous  ones.  Sabine  v.  Strong,  6 
Met.  (Mass.)  270. 

If  the  certificate  shows  to  the  con- 
trarj',  the  presumption  cannot  be  in- 
dulged. Beidell  v.  Cook,  i  Handy 
(Ohio)  94. 

Bztendlng  Fresnmption.  —  No  pre- 
sumption will  be  made  in  favor  of  the 
legality  of  proceedings  resulting  in  the 
taking  of  depositions  further  than  what 
appears  in  the  caption.  Johnson  v. 
Perry,  54  Vt.  459. 

Judicial  notice  will  not  be  taken  of 
any  facts  to  authorize  the  taking  of  a 
deposition  which  do  not  appear  from 
the  certificate.  Hopkinson  v.  Watson, 
17  Vt.91. 

2.  Clerk  to  Commissioners. — A  certifi- 
cate that  a  person  whom  the  commis- 
sioners were  about  to  employ  as  a  clerk 
had  been  sworn,  admits  of  no  other  rea- 
sonable interpretation  than  that  such 
person  was  appointed  by  them  as  clerk. 
Keene  r.  Meade,  3  Pet.  (U.  S.)  i. 

Anthority  of  CommlBsloner. — Where 
by  statute  a  certificate  of  the  taking  of 
a  deposition  is  prima  facie  evidence 
of  the  truth  of  a  statement  contained 
therein,  1.  ^.,  that  the  officer  was  au- 
thorized to  administer  an  oath  then  and 
there,  the  evidence  is  not  overcome  by 
the  mere  fact  that  the  deposition  was 
taken  upon  territory  belonging  to  the 
United  States  and  used  as  a  soldiers' 
home.  Tancre  v,  Reynolds,  35  Minn. 
476. 

Writing  and  Execution  of  Certlilcate. 
— A  certificate  purporting  to  have  been 
signed  by  a  justice  of  the  peace  was  at- 
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sometiines  the  certificate  will  be  conclusive  as  to  the  statements 
therein  contained.^ 

XVL  FiLnre  ahd  OPEHnre — 1.  Piling—^.  Generally. — When 
a  deposition  is  returned  into  court  the  clerk  should  file  it  in  the 
cause,*  and  so  indorse  it,'  though  where  the  fact  is  substantially 
shown  it  is  sufficient.^ 


tached  to  interrogatories  for  identifica- 
tion, and  it  had  been  testified  that  the 
certificate  was  in  the  handwriting  of 
Stockdale,  attorney,  and  Bacot,  justice 
of  the  peace.  It  was  held  that  it  might 
be  reasonably  inferred  that  the  witness 
meant  that  Stockdale  wrote  and  Bacot 
signed  the  certificate.  Petersburg  Say., 
etc.,  Co.  x>.  Manhattan  F.  Ins.  Co.,  66 
Ga.  446. 

FUoe  Where  Depofttton  Befeamahto. — 
Judicial  notice  may  be  taken  of  the  ex- 
istence of  the  towns  comprising  the 
different  counties  in  the  state,  and  of 
the  times,  manner,  and  places  where 
the  sessions  of  the  court  are  to  be  held 
accordine  to  law,  and  when  a  deposi- 
tion is  tiULen  within  anj  county  in  the 
state,  but  by  its  caption  is  made  return- 
able before  a  supreme/ judicial  court  at  a 
time  and  place  appointed  by  law  within 
such  county,  the  court  will  not  presume 
that  such  deposition  is  or  may  be  re- 
turnable before  any  supreme  court  in 
any  other  county  and  state,  but  will 
presume  the  contrary.  Kidder  v.  Blais- 
dell,  45  Me.  461. 

MeoMflt7  of  Statement— Iowa.— Un- 
der a  statute  (Code  Iowa,  ^3738)  provid- 
ing that  where  a  deposition  is  taken 
upon  interrogatories,  neither  party  nor 
his  agent  nor  attorney  shall  be  present 
at  the  examination  of  a  witness  unless 
both  parties  are  present  or  represented 
by  an  agent  or  attorney,  the  certificate 
need  not  state  that  neither  the  party 
nor  his  agent  was  present,  and  if  it  is 
silent  on  Uiat  subject,  the  fact  that  they 
were  not  present  will  be  presumea. 
Turner  v»  Hardin,  80  Iowa  691,  dis- 
tinguishing Sheriff  v.  Hull,  37  Iowa 
174,  in  which  there  was  eyidence 
that  one  of  the  parties  was  present, 
which  latter  case  distinguishes  Nutter 
V.  Ricketts,  6  Iowa  9a,  decided  before 
the  enactment. 

Laohea.  —  Where  depositions  taken 
under  a  commission  in  a  chancery 
cause  haye  been  filed  and  published  for 
nearly  ten  years  without  objection,  an 
objection  that  the  witnesses  were  not 
properly  sworn  nor  the  depositions 
certified  according  to  law  is  not  enti- 


tled   to    consideration.     Hemphill    v^ 
Miller,  16  Ark.  271. 

1.  Medcalf  v,  Seccomb,  36  Me.  71 ; 
Cooper  V.  Bakeman,  33  Me.  376. 

MoUoe  to  AdTene  Party. — A  certifi- 
cate that  the  adverse  party  was  noti- 
fied to  attend  was  held  to  exclude  parol 
testimony  offered  to  show  that  the 
time  between  the  notice  and  the  cap- 
tion was  less  than  that  allowed  by  the 
statute.  Cooper  v.  Bakeman,  33  Me. 
376. 

Inability  of  Wltneee  to  Attend  Trial. — 
A  certification  that  deponent  was  **  so 
aged  and  infirm  as  to  be  unable  to 
travel  and  attend  at  the  trial "  cannot 
be  controverted  for  the  purpose  of  pre- 
venting the  use  of  the  deposition,  in 
the  absence  of  any  showing  of  fraud, 
by  showing  that  the  deponent  at  the 
time  of  taking  the  deposition  was  not 
so  aged  and  infirm  as  to  be  unable  to 
travel.  West  Boylston  v.  Sterling, 
17  Pick.  (Mass.)  126. 

S.  Jackson  v.  Hobby,  20  Johns.  (N. 
Y.)  357;  Mincke  t .  Skinner,  44  Mo.  92. 
Set  supra,  XIII.  Return  of  Deposition, 

FeitnretoFUe. — ^Although  a  clerk  neg- 
lects to  file  a  deposition  he  may  prove 
the  return  of  the  commission  in  fact  so 
as  to  allow  the  deposition  to  become 
admissible.    Gee  v.  Bolton,  17  Wis.  604. 

i.  Hogendobler  v.  Lyon,  12  Kan. 
276. 

4.  Indoned  ''EeoelTed"  initead  of 
**PUed." — Where  a  deposition  is  re- 
ceived by  the  clerk  nearly  a  month  be- 
fore the  trial,  and  is  opened  and  used 
by  the  parties,  on  amotion,  three  days 
t>efore  the  trial,  and  kept  with  the  pa- 
pers of  the  case  during  those  three  days, 
and  indorsed  on  the  day  it  was  received 
as  **received  "  1>ut  not  as  '*  filed,"  it  was 
held  that  the  deposition  if  otherwise 
regular  should  have  been  admitted  in 
evidence.  Hogendobler  v,  Lyon,  la 
Kan.  276.  See  also  Stone  v.  Crow,  3 
S.  Dak.  525. 

In  Weet  Vlxgliila  it  is  proper, 
though  not  indispensable,  for  the  clerk 
officially  to  enter  or  indorse  upon  depo- 
sitions filed  in  his  office  by  either  party 
when  they   were  filed,  and  to  veri^ 
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b.  Notice  of  Filing. — By  statute  in  some  states,  and  by  rule 
of  court  in  others,  notice  of  the  filing  of  a  deposition  should  be 
given  the  adverse  party,*  but  the  purpose  of  such  a  rule  is  gener- 
ally  to  require  formal  objections  to  be  made  before  the  trial,  and 
a  failure  to  comply  therewith  has  not  always  operated  to  exclude 
the  deposition.* 

c.  Withdrawing  from  Office  after  Filing. — The  mere 
fact  that  a  deposition  is  withdrawn  from  the  office  of  the  clerk 
after  it  is  taken  and  returned  will  not  render  it  inadmissible.* 

3.  Opening. — In  many  states  statutes  regulate  the  time  and 
manner  of  opening  a  deposition  after  it  is  returned  into  court,*  but 


such  entrj  and  indorsement  with  his 
official  signature.  Turnbull  v,  Clifton 
Coal  Co.,  19  W.  Va.  299. 

1.  Where  no  notice  had  been  given 
to  the  adverse  party  of  the  return  of  a 
deposition,  and  it  had  not  been  passed 
upon  by  the  clerk  as  provided  by  Code 
N.  C,  (  1357*  the  deposition  was  held 
to  be  properly  excluded.  Bryan  v. 
Jeffreys,  104  N.  Car.  242;  Berry  v. 
Hall,  105  N.  Car.  154. 

t.  Bxtonslon  of  Time  to  Object. — 
The  failure  to  give  notice  of  the  return 
of  a  deposition  will  not  render  it  inad- 
missible, but  will  simply  leave  the  ad- 
verse party  at  liberty  to  make  at  the 
trial  all  the  objections  to  its  introduc- 
tion which  he  could  have  made  on  a 
motion  to  suppress.  Osgood  v,  Suth- 
erland, 36  Minn.  243 ;  Tancrc  v.  Rey- 
nolds, 35  Minn.  476;  Knight  v,  Emmons, 
4  Mich.  554. 

In  PenniylTanla,  where  a  rule  de- 
clared that  depositions  were  inadmissi- 
ble until  notice  had  been  given  of  their 
filing,  where  no  notice  had  been  given, 
there  was  no  error  in  refusing  to  per- 
mit them  to  be  read  upon  the  trial. 
Swing  V.  Alcorn,  40  Pa.  St.  492. 

But  on  th^  other  hand  it  was  held 
that  a  deposition  would  not  be  rejected 
for  want  of  such  notice  if  exceptions 
to  it  would  have  been  of  no  avail  had 
they  been  taken  within  the  prescribed 
time.  H  agey  v.  Detweiler,  35  Pa.  St.  409. 

Tlie  He^ect  of  the  Clerk  to  notify  the 
parties  of  the  return  of  the  commission 
until  after  the  commencement  of  the 
term  is  not  a  valid  objection.  Carlyle 
V.  Plumer,  11  Wis.  96;  Gee  v,  Bolton, 
17  Wis.  604. 

8.  Wltbtfniwftl  Mbre  Flnt  TMal.—It 
is  no  ground  of  objection  to  the  use  of 
a  deposition  at  the  second  trial  that  it 
was  filed  with  the  clerk  prior  to  the 
first  was  withdrawn  from  the  files  at 
tha*.  trial,  not  then  used,  and  was  never 
6  Encyc.  PI.  &  Pr.— 36 


restored  to  the  files.  Bartlett  v,  Hoyt, 
33  N.  H.  151. 

Oarrled  out  of  Gonnty. — The  mere 
fact  that  a  deposition  was  taken  out  of 
the  prothonotary's  oflfice  and  carried 
out  of  the  county  will  not  render  it  in- 
admissible on  the  trial  of  the  cause  in 
which  it  was  taken,  even  tliough  there 
be  a  provision,  in  a  rule  of  the  court  in 
which  the  cause  was  tried,  that  deposi- 
tions shall  not  be  withdrawn  from  the 
office  unless  a  copy  be  filed  with  the 
agreement  of  the  opposite  partj'  or 
his  attorney  that  the  copy  may  be 
read  in  evidence.  Dailey  7;.  Green,  15 
Pa.  St.  118. 

m  Gonneotlcut,  under  Gen.  Stat.,  f 
1072,  providing  that  depositions,  after 
being  returned  to  the  court,  shall  re- 
main in  the  custody  of  the  clerk  until 
final  judgment,  a  deposition  will  not  t>e 
rendered  inadmissible  because  the  clerk 
allowed  counsel  to  take  it  from  his  cus- 
tody to  copy,  when  it  does  not  appear 
that  any  harm  ref^ulted  to  the  adverse 
party.     Harris's  Appeal,  58  Conn.  492. 

Oround  for  Continiiance. — The  fact 
that  a  party  was  informed  by  a  pro- 
thonotary  that  a  deposition  had  not 
been  returned,  when  in  fact  It  was  in 
the  hands  of  the  adverse  party,  who 
had  taken  it  out  of  the  office  of  the 
prothonotary,  which  fact  the  prothono- 
tary  had  forgotten,  and  it  was  not  re- 
turned into  court  until  the  morning  of 
the  trial,  would  not  be  sufficient  reason 
for  excluding  the  deposition,  but  would 
furnish  a  good  ground  for  a  contin- 
uance.    Nussear  v.  Arnold,  13  S.  &  R. 

(Pa.)  324. 

Befljlng.  _  Where  depositions  are 
once  regularly  filed  and  are  afterwards 
returned  to  the  officer  for  the  purpose 
of  having  him  affix  his  seal,  it  is  not 
necessary  to  refile  them.  Hale  v. 
Matthews,  118  Ind.  527. 
4.  Under  How.  Stat.  Mich.,  §  7469, 
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some  leniency  has  been  exercised  in  the  construction  of  such 
statutes  where  it  has  appeared  that  no  harm  resulted  from  absence 
of  a  strict  compliance  with  them.* 

XTn.  LfTBODUCTiov  nr  Eyidbvce — 1.  Generally. — In  respect  of 
the  testimony  contained  in  a  deposition,  the  same  rules  govern  its 
introduction  in  evidence  as  apply  to  the  examination  of  a  witness 
upon  the  stand,*  and  no  matters  or  memoranda  appearing  upon 
the  deposition  may  be  read,  except  such  as  were  properly  parts 
of  the  examination  of  the  witness.* 


a  deposition  may  be  opened  by  the 
clerk  or  judge  of  the  court  in  wnich  it 
is  to  be  used,  without  leave  or  order. 
Simons  v.  Morris,  53  Mich.  155. 

In  Phelps  f .  Panama,  i  Wash.  Ter. 
616,  which  was  a  cause  in  admiralty, 
the  court  held  that,  in  the  absence  of 
any  rule  or  statute  to  the  contrary,  it 
would  adopt  the  statutes  of  the  United 
States  governing  depositions,  and  that 
a  deposition  taken  in  a  cause  in  ad- 
miralty in  Washington  Territory  must 
be  opened  by  an  order  of  the  court. 

In  A  Oliancary  Suit,  the  opening  and 
filing  in  the  clerk's  office  of  a  deposition 
is  equivalent  to  a  publication  in  the 
English  practice.  Charles  River  Bridge 
V.  Warren  Bridge,  7  Pick.  (Mass.)  344. 

In  Hickman  v,  Hickman,  i  Del.  Ch. 
145,  the  practice  was  settled  in  the 
chancery  court  that  If  any  deposition 
should  be  taken  upon  a  bill,  motion, 
or  petition  to  examine  witnesses  de  bene 
esse,  and  they  were  published  without 
the  special  order  of  the  court,  they 
should  be  suppressed. 

Motion  far  Publication. — In  Indiana, 
when  a  deposition  is  returned  duly 
filed,  a  motion  for  publication  may  be 
made  by  either  party,  and  delay  by  one 
party  in  making  the  motion  will  not 
prejudice  his  right  in  that  regard. 
Mitten  v.  Kitt,  118  Ind.  145. 

By  JusUoe  of  the  Peace. — In  the  ab- 
sence of  a  statute  controlling  the 
opening  of  a  deposition  taken  to  be 
used  before  a  justice,  it  may  be 
opened  by  the  justice  and  upon  any 
day  before  the  trial,  as  well  as  in  open 
court  on  the  day  of  the  trial.  Skin- 
ner V.  Tucker,  22  Vt  78. 

1.  In  Maimacliiuiette,  where  a  deposi- 
tion was  returned  to  and  opened  by  the 
attorney  of  one  of  the  parties,  the  court 
permitted  the  deposition  to  be  read 
upon  affidavit  that  it  had  undergone  no 
alteration.  Burrall  v,  Andrews,  16 
Pick.  (Mass.)  551;  Goff  v,  GoiT,  i 
Pick.  (Mass.)  475. 


In  Matno  the  court  pursued  the  same 
course  in  a  case  where  a  deposition  was 
opened  by  mistake  by  the  attorney  of 
the  party  procuring  it.  Law  v.  Law, 
4  Me.  167. 

2.  Matthews  v.  Dare,  20  Md.  248; 
Crick  V,  McClintic,  4  Greene  (Iowa) 
290;  In  re  Foster,  44  Vt.  570. 

Biport  Toftlmony. — In  the  absence  of 
any  distinction  by  statute  a  deposition 
of  an  expert  witness  is  admissible  as 
well  as  that  of  any  other  witness. 
Camp  r.  Averill,  54  Vt.  320. 

Province  of  Jury  as  to  Admisatbility  of 
Answan. — Where  the  answer  of  a  wit- 
ness to  an  interrogatory  could  be  under- 
stood in  one  way  which  would  make  it 
admissible,  and  in  another  way  which 
would  make  It  inadmissible,  and  there 
was  a  doubt  as  to  which  of  the  two 
ways  it  ought  to  be  understood,  the 
question  was  held  to  be  one  of  fact,  and 
the  doubtful  answer  and  the  other  an- 
swers were  submitted  to  the  jury  to  be 
regarded  or  disregarded  by  them  ac- 
cording to  the  way  in  which  they 
determined  the  question.  Thompson 
r.  Wright,  22  Ga.  607.  See  also  Pitt- 
man  V.  Gaty,  10  III.  186. 

Contra. — But  in  Garner  t».  Cutler,  28 
Tex.  176,  it  was  held  that  such  a  ques- 
tion is  for  the  determinatioi^  of  the 
court. 

8.  A  memorandum  of  the  magistrate 
who  took  a  deposition,  to  the  effect  that 
after  the  witness  had  signed  it,  and 
after  counsel  for  complainant  had  left, 
the  witness  asked  to  have  the  date  to 
an'  answer  changed,  and  that  counsel 
for  the  complainant,  when  recalled, 
objected  to  the  change,  which  was  not 
made,  was  held  properly  excluded  be- 
cause no  part  of  the  examination. 
Sabins  f.  Jones,  119  Mass.  167. 

Interlineations  and  Bnunires. — A  dep- 
osition in  which  interlineations  and 
erasures  were  made,  was  held  not  to 
be  vitiated  thereby  when,  from  the  con- 
text, it  appeared  that  they  were  made 
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StqniremantstolM  Olwenrtd. — But  the  introduction  of  a  depo- 
sition differs  from  the  personal  examination  of  the  witness  upon 
the  stand  in  that  the  testimony  in  the  former  shape  depends  upon 
statutory  conditions  and  requirements,  and  while  unimportant 
errors  in  the  taking  of  a  deposition  have  been  disregarded/  essen- 
tial  requirements  must  be  complied  with.* 


at  the  time  the  deposition  -was  taken 
and  when  there  was  nothing  to  indi* 
cate  that  it  had  been  fraudulentlj 
tampered  with.  Ballard  v.  Perry,  28 
Tex.  347. 

So  where  an  erasure  was  shown  to 
have  existed  at  the  time  the  deposition 
was  returned  and  opened,  the  presump- 
tion was  indulged  that  it  was  made  at 
the  time  the  deposition  was  taken,  with 
the  knowledge  and  consent  of  the  wit- 
ness. Wallace  v.  McEleoj,  2  Grant's 
Cas.  (Pa.)  44. 

1.  Jones  V,  Smith,  6  Iowa  229;  Sem- 
mens  v,  Walters,  55  Wis.  675. 

A  deposition  will  be  excluded  when 
anything  required  by  the  statute  au- 
thorizing it  to  be  taken  has  been  omit- 
ted, if  such  omission  can  in  any  possible 
way  produce  injury  to  the  opposite 
party ;  but  if  it  appears  that  no  injury 
can  result  from  the  omission,  the  dep- 
osition should  not  be  excluded.  Brahan 
V,  Debrell,  i  Stew.  (Ala.)  14. 

2.  Alabama, — Bryant  v,  Ingraham, 
16  Ala.  116;  Wilson  v.  Campbell,  33 
Ala.  350;  Oxford  Iron  Co.  x\  C^uin- 
chett,  44  Ala.  487  ;  Birmingham  Union 
R.  Co.  V,  Alexander,  93  Ala.  1:^3;  Mc- 
Ewen  V,  Morgan,  i  Stew.  (Ala.)  190. 

California. — McCann  r.  Beach,  3 
Cal.  35 ;  Dye  v.  Bailey,  3  Cal.  383  ; 
Williams  v.  Chadbourne,  6  Cal.  560; 
Lucas  V.  Richardson,  68  Cal.  6x8. 

Colorado.^  Q\\i\iZ  v,  Gibbs  (Colo. 
A  pp.  1895),  40  Pac.  Rep.  781. 

Georgia, — Wannack  v,  Macon,  53 
Ga.  162. 

Illinois. — Greene  County  v,  Bledsoe, 
12  111.  267 ;  Edleman  v.  Byers,  75  111. 

367. 

Indiana. — Thompson  v,  Wilson,  34 
Ind.  94 ;  Bolds  v.  Woods,  9  Ind.  App. 

657. 

Iowa, — Jones  v.  Smith,  6  Iowa  229. 

Kentucky. — White  v.  Moyers  (Ky. 
1895)1  V-  S.  W.  Rep.  380. 

Maine. — Brighton  v.  Walker,  35  Me. 
132;  Parsons  v.  Huff,  38  Me.  137; 
Bachelder  v,  Merriman,  34  Me.  .69. 

Maryland, — Williams  v. '  Banks,  5 
Md.  198. 

Massachusetts. — Hunt  v,  Lowell  Gas 


Light  Co.,  I  Allen  (Mass.)  343;  Simp- 
son V,  Carleton,  i  Allen  (Mass.)  109; 
Bradstreet  v,  Baldwin,  xi  Mass.  239; 
Welles  V,  Fish,  3  Pick.  (Mass.)  74; 
Davis  V,  Allen,  14  Pick.  (Mass.)  313. 

Michigan, — ^Toulman  v,  Swain,  47 
Mich.  83  ;  Patterson  v.  Wabash,  etc.,  R. 
Co.,  54  Mich.  9x;  Thompson  v.  Clay,  60 
Mich.  627. 

Mississippi. — Ragan  v.  Cargill,  34 
Miss.  540. 

Nebraska, — Farrington  v.  Stone,  35 
Neb.  456. 

New  Hampshire.— GTt9X  Falls  Mfg. 
Co.  V,  Mathes,  5  N.  H.574;  Fabyan 
V,  Adams,  X5  N.  H.  371 ;  Cater  v.  Mc- 
Daniel,  21  N.  H.  231 ;  Ellis  v.  Lull,  45 
N.  H.  4x9;  Ballou  V,  Tilton,  53  N.  HL 
605. 

New  yersev. — Parker  v.  Hayes,  33 
N.  J.  Eq.  186;  Case  v,  Garretson,  54 
N.  J.  L.  42. 

liTew  Tork, — Brown  v,  Southworth, 
o  Paige  (N.  Y.)  351 ;  Jackson  v.  Hob- 
by, 20  Johns.  (N.  Y.)  357;  Terry  v, 
McNief,  58  Barb.  (N.  Y.)  241. 

Ohio. — Johnson  v.  Booth,  i  Handy 
(Ohio)  42;  Beidell  v.  Cook,  i  Handy 
(Ohio)  94;  Warring  v,  Martin,  Wright 
(Ohio)  380;  Bascom  v.  Bascom,  Wright 
(Ohio)  632;  Creager  v,  Minard,  Wright 
(Ohio)  519. 

Oregon. — Marks  v.  Crow,  14  Ore- 
gon 382. 

Pennsylvania,  —  Summers  v,  Mc- 
Kim,  12  S.  &  R.  (Pa.)  405. 

South  Carolina,  —  Kuhtman  v. 
Brown,  4  Rich.  (S.  Car.)  479. 

6^/«A.— Homberger  v.  Alexander,  ii 
Utah  363. 

Vermont. — Austin  v,  Slade,  3  Vt. 
68;  Whitney  v.  Sears,  16  Vt.  587; 
Bates  V,  Maeck,  31  Vt  456;  Pierce  v, 
Paine,  32  Vt  231 ;  Brintnall  t\  Sara- 
toga, etc.,  R.  Co.,  32  Vt  665;  Pratt  v. 
Battles,  34  Vt.  39X ;  Farmers',  etc., 
Bank  v.  Hathaway,  jis  Vt  539;  Kimp- 
ton  V,  Glover,  41  Vt.  383;  Lund  v, 
Dawes,  41  Vt.  370 ;  Stephens  v.  Joyal, 
45  Vt.  335 ;  Dupy  v.  Wickwire,  i  D. 
Chip.  (Vt.)  337;  Johnson  v.  Perry,  54 
Vt.  459- 

Wisconsin, —  Lightfoot   v.   Cole,    i 
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Mnit  be  OfBurod  in  Eridenoo. — And  the  mere  filing  of  a  deposition 
does  not  introduce  it  in  evidence,  but  it  must  be  offered  by  the 
party  wishing  to  use  it.^ 

DiMTttion  of  Conrt. — In  some  states  the  courts  are  vested  by- 
statute  with  a  discretion  in  respect  of  the  rejection  or  admission 
of  depositions  taken  in  another  state  where  the  technical  require- 
ments in  regard  to  the  taking  thereof  have  not  been  complied 
with* 

2.  Depositions  Which  have  been  Suppressed. — The  order  suppress- 
ing a  deposition  has  under  some  circumstances  been  set  aside  and 
the  deposition  admitted  in  evidence.® 

3.  Beasons  for  Taking  must  Bzist  when  Offered. — When  a  case 
comes  within  the  provisions  of  a  statute  permitting  a  deposition 
to  be  taken,  the  court  has  no  power  to  exclude  it  *  but  the  reason 


Wis.  26;  Miner  v.  McDonald,  13  Wis. 
673;  Baxter  v,  Payne,  i  Pin.  (Wis.) 
501;  Goodhue  f.  Grant,  i  Pin.  (Wis.) 
556. 

Wbere  a  Depositton  is  Talnn  in  a  For- 
elgn  State,  and  contains  nothing  to 
show  that  it  was  taken  in  accordance 
with  the  laws  of  that  state,  there  is  no 
presumption  that  It  was  so  taken. 
Johnson  t».  Perrj',  54  Vt.  459. 

Wliak  Law  Oontrols.— A  statutory  pro- 
vision in  reference  to  the  mode  of 
taking  a  deposition  will  not  apply  to 
cases  pending  at  the  time  it  went  into 
operation.  Broadnax  v.  Sullivan,  39 
Ala.  320. 

ItregnlarltiM  may  he  waived  by 
agreement  Shoemake  v.  Smith,  & 
Iowa  6)^5. 

The  AflldaTlt  required  by  the  statute 
is  not  necessary  when  the  deposition  Is 
taken  by  consent.  Pickard  v.  Bates, 
38  111.  40. 

1.  Mvers  r.  Roberts,  35  Fla.  255. 

2.  Stiles  V.  Allen,  5  Allen  (Mass.) 
320;  Howe  V,  Pierson,  12  Gray  (Mass.) 
26;  Tyng  I'.  Thayer,  8  Allen  (Mass.) 


Pishon,  31  Me.  503;  Semmens 
V.  Walters,  «   Wis.   675;  Wanzer  v. 


391 ;  Freeland  v.  Prince,  41  Me.  105 ; 
Clark  V. 

^"1  55 
Hardy,  4  Wis.  229;  Smith  v.  String- 
ham,  24  wis.  603;  Rhees  v,  Fairchild, 
160  Pa.  St.  555. 

Order  of  Admlnliteriiig  Oatb. — Under 
such  a  statute  a  deposition  taken  in  an- 
other state  is  admissible  although  the 
oath  was  not  administered  before  the 
testimony  was  given.  Wight  v.  Stiles, 
29  Me.  164 ;  Burt  v,  Allen,  103  Mass.  41. 

In  Wlioonila  such  a  statute  (Rev. 
Stat,  c.  98,  §  23),  providing  for  the 
taking  of  depositions  in  another  state 
in  some  way  other  than  by  commission. 


etc.,  was  construed  to  have  no  applica- 
tion to  a  deposition  taken  under  a  com- 
mission, and  where  in  the  latter  case  it 
appears  that  the  deposition  was  im- 
properly taken  it  must  be  rejected  with- 
out reference  to  any  discretion  in  the 
court     Lightfoot  v.  Cole,  x  Wis.  26. 

8.  Mullin  V.  BuUock  (Ky.),  19  S.  W. 
Rep.  8. 

VeceaBity  Jnatuying  Reopening.  —  If 
it  should  happen  that  the  witness  could 
not  be  examined  again,  an  order  sup- 
pressing the  deposition  will  not  go  to  the 
length  of  preventing  a  direction  there- 
after that  the  deposition  may  be  opened 
if  necessity  should  require  the  rule  to 
be  dispensed  with.  Burtch  v,  Hogge, 
Harr.  (Mich.)  31. 

But  where  depositions  have  been 
suppressed  because  the  court  adjudged 
the  evidence  inapplicable  to  the  case, 
it  is  held  error  to  permit  them  to  be 
read,  or  other  like  testimony  to  be 
given  on  the  trial,  against  the  objection 
of  the  defendant,  without  reasonable 
notice  to  the  defendant  that  the  court 
had  become  convinced  that  its  decision 
upon  the  motion  was  incorrect  and 
that  it  would  adopt  a  different  rule 
at  the  trial.  The  Steamboat  Violet  v. 
McKay,  23  Ark.  543. 

4.  Stinson  v.  Walker,  21  Me.  3ii; 
Cooper  V.  Bakeman,  33  Me.  376. 

Although  it  has  been  held  that 
where  the  object  of  the  statute  is  to 
secure  good  faith  and  impartiality  in 
the  taking  of  a  deposition,  it  should  be 
liberally  interpreted,  and  though  the 
letter  of  the  statute  has  not  been  vio- 
lated, the  deposition  should  be  re- 
jected if  it  •  is  taken  contrary  to  its 
manifest  spirit.  Sing  Cheong  Co.  v, 
Yung  Wing,  59  Conn.  535. 


564 


Volume  VI. 


Introdiutioii  in  Evidence. 


DEPOSITIONS. 


Beatons  for  taking. 


for  taking  it  must  exist  at  the  time  the  deposition  is  offered,* 
and  if  the  cause  has  ceased  to  exist,  as  where  the  witness  has 
not  left  the  jurisdiction,  or  has  moved  into  it,  the  deposition  is 

nesB  Teitlfled  on  First  Trial.— So,  also, 
where  the  witness  testified  on  the  stand, 
a  deposition  taken  before  the  trial  will 
be  admitted  on  a  second  trial  if  the 
witness  is  then  absent.  Nelson  v,  Chi- 
cago, etc.,  R.  Co.,  77  Iowa  405. 

Ctoinc  Witnesa. — A  deposition  certi- 
fied to  be  taken  because  the  witness  is 
about  to  leave  the  state  is  admissible  if 
at  the  time  of  the  trial  the  witness  has 
actually  departed,  notwithstanding  that 
in  the  deposition  he  testifies  that  he  has 
no  present  purpose  of  leaving  the  state. 
Livesey  v,  Bennett,   14  Gray  (Mass.) 

130- 

The  failure  of  a  witness  whose  depo- 
sition has  been  taken  de  bene  esse  to  put 
his  determination  of  leaving  the  state 
into  execution  until  after  the  term  of 
court  has  lapsed  will  not  deprive  the 
party  procuring  the  deposition  of  the 
benefit  of  his  testimony,  if  he  in  fact 
leave  the  state  before  the  trial  of  the 
cause.  Goodwyn  v.  Lloyd,  8  Port. 
(Ala.)  337. 

Death  of  Witnei8.~The  death  of  a 
deponent  is  a  sufficient  reason  for  the 
admission  of  his  deposition  within  a 
statute  (Gen.  Stat.  Minn.,  c.  73,  §  27) 
providing  that  *'  no  deposition  shall  be 
used  if  it  appears  that  the  reason  for 
taking  it  no  longer  exists;  provided,  that 
if  the  party  producing  the  deposition 
in  such  cases  shows  any  sufficient  cause 
then  existing  for  using  such  deposition, 
it  may  be  admitted,  notwithstanding 
that  after  the  deposition  was  taken  and 
on  a  former  trial  of  the  action  the  depo- 
nent was  sworn  and  examined  as  a  wit- 
ness. Lamberton  v.  Windom,  18  Minn. 
506. 

Where  the  deposition  of  a  witness 
has  been  taken  de  bene  esse  upon  the 
ground  that  he  is  about  to  leave  the 
state,  if  he  dies  before  executing  his  de- 
termination of  leaving,  his  deposition 
is  admissible.  Goodwyn  v.  Lloyd,  8 
Port.  (Ala.)  237. 

Cause  within  the  Reason  of  the  Statute. 
—It  has  been  held  that  it  is  sufficient  if 
the  cause  for  reading  a  deposition  is 
within  the  reason  of  the  statute  though 
not  within  its  letter,  as  where  the  wit- 
ness was  a  woman  attending  a  sick 
child  and  could  not  leave  it  to  attend 
court.  Avery  v.  Woodruff,  i  Root 
(Conn.)  76. 


I  by  Agreement. — An  agreement 
that  a  deposition  may  be  used  by 
either  side  on  the  trial  of  a  cause 
which  does  not  in  terms  limit  its  use 
to  the  trial  at  a  particular  term  of  the 
court  will  not  be  construed  to  be  lim- 
ited by  the  court.  Haynes  v.  Hay- 
ward,  41  Me.  488. 

Where  a  deposition  was  taken  under 
a  stipulation  that  it  should  be  ad- 
mitted in  evidence  subject  to  certain 
objections,  it  was  held  to  be  in  the  dis- 
cretion of  the  trial  court  to  admit  or 
exclude  the  deposition  when  offered 
after  both  parties  had  rested  on  the 
trial,  although  it  had  been  just  re- 
ceived by  mail.  Gorman  v,  Minneap- 
olis, etc.,  R.  Co.,  78  Iowa  509. 

Under  a  Statute  (2  Rev.  Stat.  Indiana, 
4  250,  p.  86)  authorizing  the  taking  of 
depositions  for  use  on  the  trial  by  agree- 
ment of  the  parties,  and  that  no  dep- 
osition shall  be  read  in  evidence  on 
the  trial,  if  at  the  time  the  witness  him- 
self is  produced  in  court,  unless  the 
deposition  has  been  taken  by  the  agree- 
ment of  the  parties  (section  252),  the 
deposition  of  a  witness  residing  in  a 
county  adjoining  that  in  which  the 
cause  is  pending,  taken  by  agreement 
of  the  parties,  may  be  read  in  evidence 
without  showing  any  cause  for  the  non- 
production  of  the  witness.  Griffin  v. 
Templeton,  17  Ind.  234.  See  also  Estep 
V.  Larsh,  21  Ind.  183. 

1.  £ziBtence  of  Oauae  When  Deposition 
Offlsred. — When  a  deposition  has  been 
properly  taken  and  opened  it  becomes 
legal  evidence  in  the  suit,  and  continues 
to  be  such  wherever  the  suit  is  carried 
until  its  final  determination,  unless  the 
right  to  use  the  deposition  becomes  sus- 
pended by  the  removal  of  the  reason 
which  justified  its  taking.  Skinner  v. 
Tucker,  22  Vt.  78. 

Absence  of  Witness  at  Time  Oause 
Continued  to. — Where  a  deposition  was 
taken  because  deponent  was  about  to 
leave  the  state  not  to  return  before  the 
next  term  of  court,  but  he  did  return, 
but  the  cause  was  continued,  and  there- 
after the  deponent  again  left  the  state 
and  was  out  of  the  state  at  the  time 
when  the  cause  again  came  up,  the 
deposition  was  admissible.  Johnson  v, 
Sargent,  42  Vt.  195. 

Admission  on  Second  Trial  When  Wlt- 
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generally  inadmissible  in  evidence.^ 

4.  Absence  of  Witness — Aoconnting  for. — Where  a  deposition  is 
admissible  because  of  the  inability  of  the  witness  personally  to 
attend  the  trial,  that  inability  must  be  made  to  appear  before  the 
deposition  can  be  read.* 


1.  Emlaw  V,  £mlaw«  20  Mich.  11; 
Morse  v,  Bugbee,  28  Wis.  683;  Mor- 
gan r.  Halverson,  9  Wis.  271  ;  Butts  v. 
Blunt,  I  Rand.  (Va.)  255;  Mobile  L. 
Ins.  Co.  V.  Walker,  58  Ala.  290. 

Failure  to  Leave  Jnriediotion. — A  dep- 
osition taken  upon  an  affidavit  that 
the  witness  is  about  to  leave  the  state 
is  inadmissible  if  at  the  time  the  depo- 
sition is  introduced  it  appears  that  the 
witness  is  within  the  state,  not  having 
carried  out  his  intention  to  depart  there- 
from. Commercial  Bank  v.  White- 
head, 4  Ala.  637  ;  Goodwyn  v.  Lloyd, 
8  Port.  (Ala.) '237. 

Under  a  statute  of  Feb.  12,  184a 
(Supp.  to  Rev.  Stat.,  c.  133),  which  pro- 
vides that  a  deposition  shall  not  be  used 
if  it  appears  that  the  cause  for  taking  it 
no  longer  exists,  but  that  the  deponent  is 
within  thirty  miles  of  the  place  of  trial 
and  able  to  attend  in  person,  if  it  ap- 
pears that  the  cause  for  which  the 
deposition  is  taken  has  ceased  to  exist, 
but  it  does  not  appear  that  the  witness 
is  within  thirty  miles  of  the  place  of 
trial  and  able  to  attend,  the  deposition 
is  properly  admitted.  Brown  v,  Burn- 
ham,  28  Me.  38. 

Depositions  taken  because  the  wit- 
ness is  without'  the  jurisdiction  of  the 
court  cannot  be  read  if  the  witness  re- 
sided within  the  county  in  which  the 
cause  was  pending  for  some  time  pre- 
vious to  the  trial  and  his  attendance 
could  be  secured  by  subpoena.  Ham- 
mock V.  McBride,  6  Ga.  178. 

Removal  into  Jnriidlction. — Where  a 
party  moves  his  residence  within 
thirty  miles  of  the  place  of  trial  after 
his  deposition  is  taken,  and  this  fact  is 
known  to  the  party  who  procured  the 
deposition,  it  is  inadmissible.  Gallup 
V.  Spencer,  19  Vt.  327. 

A  deposition  taken  because  the  wit- 
ness is  without  the  jurisdiction  of  the 
court  will  be  inadmissible  if  the  wit- 
ness subsequently  moves  into  the 
jurisdiction  and  it  appears  that  his  at- 
tendance might  be  enforced  at  the 
trial.  Brewer  v.  Beckwith,  35  Miss. 
467.  Contray  Abies  v.  Miller,*  12  Tex. 
109. 

Temporaxlly     wltliin    Jnrlsdiotion. — 


Where  a  resident  of  one  county  can- 
not be  compelled  to  attend  the  trial  of 
an  action  in  another  county  the  tempo- 
rary presence  of  the  witness  at  the 
place  of  the  trial  out  of  the  county  of 
his  residence  will  not  be  sufficient  to 
exclude  his  deposition.  Waiter. Tee- 
ters, 36  Kan.  604. 

Repeal  of  Statate — EfRBot.  —  It  was 
held  in  New  Tork  that  the  repeal  of  a 
statute  under  which  a  deposition  was 
taken,  before  the  trial,  rendered  the 
deposition  inadmissible  and  threw  the 
party  upon  the  common-law  method  of 
introducing  the  testimony  t'ir/z  voce^ 
though  there  was  a  strong  and  well- 
reasoned  dissenting  opinion.  McCotter 
V.  Hooker,  8  N.  Y.  497. 

Postponement  to  Show  Bzistenoe  of 
Ganae. — The  court  is  justified  in  not 
permitting  a  postponement  of  the  trial 
to  allow  parties  to  show  that  the  cause 
for  using  a  deposition  exists  when  such 
cause  does  not  appear  at  the  trial.  Lar- 
kin  V,  Aver}',  23  Conn.  304. 

a.  Necessity  of  Showing  that  Witness 
Cannot  be  Produced. — It  is  error  for  a 
trial  court  to  permit  the  deposition  of  a 
witness  to  be  introduced  in  evidence 
against  sufficient  objection  thereto, 
when  the  deposition  itself  shows  that 
the  witness  is  a  resident  of  the  county, 
unless  it  is  first  shown  to  the  court  that 
the  witness's  oral  testimony  cannot  be 
produced  upon  the  trial.  Frankhouser 
V.  Neally,  54  Kan.  744;  Chicago,  etc., 
R,  Co.  V.  Brown,  44  Kan.  384;  Everett 
t/.Tidball,  34  Neb.  S03 ;  Munro  v.  Calla- 
han, 41  Neb.  849 ;  Cox  t'.  Cox,  2  Port 
(Ala.)  533;  Gardner  v,  Bennett,  38  N. 
Y.  Super.  Ct.  197. 

Under  South  OaroUna  Act  188S  (18 
Statute  373)  a  deposition  is  inadmissi- 
ble unless  it  is  shown  at  the  trial  that 
the  witness  is  unable  to  appear  or  is  out 
of  the  county.  Featherston  v.  Dagnell, 
29  S.  Car.  45. 

Aged,  Uiflrm,  or  8ick  Witnesses — ^In- 
stances.— A  presumption  of  inability  to 
attend  the  trial,  arising  from  the  ad- 
vanced age  of  the  witness,  is  not  suffi- 
cient to  allow  the  deposition  to  l>e  read ; 
there  must  be  proof  that  the  witness 
cannot    attend.     Jackson    v.    Rice,   3 
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(hmtion  for  Conrt. — But  it  has  been  said  that  the  question  whether 
a  deposition  may  be  read,  depending  upon  the  fact  of  the  inability 
of  the  witness  to  attend  personally,  is  for  the  court.* 

5.  Oniuof  Showing  Existence  of  Cause. — From  the  authorities  here- 
tofore cited*  it  would  appear  that  the  party  who  offers  a  deposi- 
tion in  evidence  is  the  one  upon  whom  rests  the  duty  of  showing 
the  existence  of  the  cause  for  taking  it  and  the  resulting  right  to 
read  it  in  evidence;  and  this  question  has  been  expressly  so 
decided,*  though  it  has  also  been  held  otherwise.* 


Wend.  (N.  Y.)  i8o;  Ails  v.  Sublit,  3 
Bibb  (Kj.)  304. 

Under  a  statute  authorizing  the  read- 
ing of  depositions  where  the  witness  is 
so  aged,  infirm,  or  sick  as  to  be  unable 
to  attend  court,  the  deposition  of  the 
witness  is  admissible  upon  proof  that 
she  is  aged,  suffering  with  rheumatism, 
and  though  able  to  walk  about  the 
house  and  possibly  able  to  attend  the 
court  without  injury,  her  physician 
thinks  she  should  not  be  made  to  do  so. 
Norris  V.  Norris,  3  Ind.  App.  500. 

Proof  that  a  witness  is  more  than 
seventy-four  years  of  age  and  that  from 
her  situation  and  infirmities  she  could 
not  endure  the  fatigue  of  a  journey  to 
the  place  of  trial  is  sufficient  to  admit 
the  deposition  in  evidence.  Jackson  v, 
Perkins,  2  Wend.  (N.  Y.)  308. 

So,  also,  proof  that  the  witness  is  ill 
with  consumption  and  is  not  expected 
to  live  from  week  to  week.  Sheldon 
V.  Wood,  2  Bosw.  (N.  Y.)  367. 

Where  a  deponent  testifying  de  bene 
esse  states  in  his  deposition  that  be- 
cause of  his  age  and  health  he  is  unable 
to  attend  at  court,  there  is  sufficient  to 
authorize  the  deposition  to  be  read  on 
the  trial  of  the  cause.  Pollard  v. 
Lively,  2  Gratt.  (Va.)  216. 

Where  a  deposition  has  been  taken 
under  sections  3069  and  3078  of  the  Ala- 
hama  Code,  on  the  ground  that  the 
defense,  or  a  material  part  thereof, 
depends  exclusively  on  the  testimony 
of  the  witness,  the  deposition  may  be 
read  although  the  plaintiff  makes  the 
requisite  affidavit  to  require  the  attend- 
ance of  the  witness,  if  it  is  shown  that 
the  witness  is  physically  and  mentally 
incapacitated  from  attendance  on  the 
trial.  Henry  v.  Northern  Bank,  63 
Ala.  527. 

The  deposition  of  an  aged  and  infirm 
witness  is  admissible  in  evidence  on 
proof  of  her  inability  to  attend  court, 
without  resorting  to  a  summons  or  at- 
tachment and  return  of  the  sheriff  to 


show  the  fact.    Van  v.  Draper,  2  Houst. 
(Del.)  126. 

Pregnancy. — Advanced  pregnancy  of 
a  female  witness  is  sufficient  reason  to 
admit  her  deposition  taken  de  bene  esse, 
and  will  dispense  with  personal  attend- 
ance. Beitler  v.  Study,  10  Pa.  St.  418. 
And  proof  of  advanced  pregnancy  is 
sufficient  evidence  of  sickness.  Clark 
V.  Dibble,  16  Wend.  (N.  Y.)  602. 

1.  Pipher  v.  Lodge,  16  S.  &  R.  (Pa.) 
220;  Vincent  v.  Huff,  8  S.  &  R.  (Pa.) 

381.- 

In  determining  whether  or  not  good 
cause  exists  for  the  absence  of  a  wit- 
ness whose  deposition  taken  de  bene 
esse  is  sought  to  be  introduced,  the 
court  must  determine  the  fact  upon  the 
particular  circumstances  of  the  case. 
Parks  V,  Dunkle,  3  W.  &  S.  (Pa.)  293. 

Presumption  of  ConUnnlng  Inability. 
— Where  it  is  shown  that  a  witness 
was  unable  to  attend  the  trial  at  the 
time  that  his  inability  was  testified  to, 
in  the  absence  of  any  evidence  of  a 
change  in  his  condition  it  will  be  pre- 
sumed that  he  was  unable  to  attend  at 
the  time  his  deposition  was  finally  of- 
fered and  received.  Sheldon  v.  Wood, 
2  Bosw.  (N.  Y.)  267 ;  Hunsinger  v, 
Hofer,  no  Ind.  390;  Worthy  v,  Pat- 
terson, 20  Ala.  172. 

Contra. — After  the  lapse  of  a  j'ear 
from  the  taking  of  a  deposition,  the 
court  will  not  presume  that  the  disa- 
bility of  the  witness  continues.  Sax  v, 
Davis,  71  Iowa  406. 

2.  Supra,  subdivisions  3  and  4. 

3.  Davison  v,  Sherburne,  57  Minn. 
355 ;  Atkinson  v.  Nash,  56  Minn.  472 ; 
Morgan  v.  Halverson,9  Wis.  271 ;  Mas- 
ters V.  Warren,  27  Conn.  293 ;  Sax  v, 
Davis,  71  Iowa  406. 

4.  Proof  Required. — If  the  cause  which 
justified  the  taking  of  a  deposition  does 
not  exist  when  it  is  offered  to  be  read 
on  the  trial,  the  party  objecting  to  the 
admission  of  the  deposition  on  this 
ground  must  prove  the  nonexistence 
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6.  Existence  of  Cause — What  Evidence  Necessary. — The  question  as 
to  how  a  legal  cause  for  reading  a  deposition  should  be  established 
is  one  which  has  been  rendered  so  varied  under  different  circum- 
stances that  no  absolute  rule  can  be  laid  down ;  the  practitioner  is 
referred  to  the  authorities  collected  in  the  note.* 


of  the  cause.  Logan  v,  Monroe,  20 
Me.  257. 

And  under  the  statute  of  February  12, 
1842  (Supp.  to  Rev.  Stat.,  c.  133),  the 
adverse  party  was  required  to  prove 
not  only  that  the  cause  had  ceased  to 
exist,  but  also  that  the  witness  was 
within  thirty  miles  of  the  place  of  trial 
and  was  able  to  attend.  Brown  v. 
Burnham,  28  Me.  38. 

1.  Legal  Bvldence.— Thus  it  was  held 
in  New  Tork  that  such  proof  must  be 
legal  evidence  of  the  fact  to  be  estab- 
lished, as  all  other  facts  are  established. 
Fry  V.  Bennett,  i  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  289. 

Issuance  and  Serrloe  of  Sabpcsna — 
Witness  Leaving  State  without  Knowl- 
edge of  Party. — Where,  after  a  de^posi- 
tion  was  taken,  deponent  remained  in 
the  jurisdiction  until  one  week  before 
the  trial,  the  failure  of  the  party  intend- 
ing to  use  the  deposition  to  subpoena 
him  furnishes  no  ground  for  exclusion. 
Hamilton  v,  M'Guire,  2  S.  &  R.  (Pa.) 
478. 

Return  of  Subposna. — Under  a  rule  in 
Pennsylvania  providing  that  deposi- 
tions of  witnesses  residing  within  forty 
miles  of  the  place  of  trial  cannot  be 
read  in  evidence,  it  is  necessary  that  a 
subpoena  should  issue  and  be  served 
upon  the  witness  or  returned  not  to  be 
found.  Bibbey  v.  Metropolitan  L.  Ins. 
Co.,  3  Pa.  Disl.  Rep.  234. 

Return  of  subpoena  that  the  witness 
is  not  to  be  found  is  not  of  itself  suffi- 
cient evidence.  Minnis  v,  Echols,  2 
Hen.  &  M.  (Va.)  ji. 

And  a  return  of  non  est  inventus  by 
an  officer  in  one  county  is  not  sufficient 
evidence  that  the  witness  has  left  the 
state,  where  the  residence  of  the  wit- 
ness is  in  a  county  other  than  that  to 
which  the  subpoena  was  directed. 
Hirons  v.  Griffin,  2  Harr.  (Del.)  479. 

Where  the  magistrate  taking  a  depo- 
sition certified  that  **  the  cause  assigned 
by  the  plaintiff"  for  taking  the  same 
w'as  that  the  deponent  was  about  to 
leave  the  commonwealth,  etc.,  and  a 
subpoena  had  been  issued  and  returned 
that  the  officer  had  made  diligent  search 
for  the  witness  but  that  he  could  not  be 
found,    this  was  held  to  be    sufficient 


proof  of  cause  existing  for  the  use  of 
the  deposition.  Kinney  v.  Berran,  6 
Cush.  (Mass.)  394. 

Hearsay.  —  Hearsay  evidence  alone 
that  the  witness  has  left  the  state  is  not 
sufficient.  Collins  v,  Lowry,  3  Wash. 
(Va.)  75. 

But  hearsay  evidence  may  be  consid- 
ered, in  the  discretion  of  the  court,  in 
connection  with  other  proof  and  the  cir- 
cumstances attending  the  case.  Lynch 
f .  Thomas,  3  Leigh  (Va.)  682. 

Where  the  party  at  whose  instance 
a  deposition  de  bene  esse  was  taken 
wrote  a  letter  to  his  attorney  stating 
that  he  had  heard  that  the  witness  was 
dead,  this  was  held  to  be  insufficient 
evidence  of  the  fact  to  permit  the  depo- 
sition to  be  read.  Ails  v.  Sublit,  3 
Bibb  (Ky.)  204. 

Inquiries  were  made  at  the  former 
place  of  business  of  a  witness,  of  per- 
sons who  knew  him,  which  resulted  in 
information  that  the  whereabouts  of  the 
witness  were  not  known,  and  that  it  was 
understood  that  he  was  out  of  the  state. 
This  showing  was  held  sufficient  to 
admit  his  deposition  as  that  of  a  non- 
resident, though  it  was  said  that  such 
testimony  was  not  conclusive  evidence 
of  the  fact  of  the  nonresidence  of  the 
witness.     Renton  r.  Monnier,  77  Cal. 

449- 

Testimony  to  the  effect  that  the 
party  offering  the  deposition  had  been 
informed  just  before  the  term  of  the 
trial  that  the  witness  had  sailed  for 
Europe  and  had  not  returned  was  held 
sufficient  to  authorize  the  reading  of 
the  deposition.  Collins  v,  Lowry.  2 
Wash.  (Va.)  75. 

Proof  that  the  witness,  who  was  a 
carpenter  with  no  fixed  place  of  abode, 
had  stated  at  the  time  of  his  examina- 
tion that  he  intended  to  leave  the  state, 
and  that  prior  to  that  time  he  had  been 
frequently  seen  by  the  affiant,  but  that 
since  that  time  he  had  not  been  seen, 
and  that  affiant  believed  that  the  wit- 
ness was  absent  from  the  state,  was 
admitted  as  sufficient  evidence  to  au- 
thorize the  reading  of  the  deposition. 
Guyon  v,   Lewis,  7  Wend.  (N.  Y.)  26. 

ByAffldaYlt. — Where  the  practice  is 
to  serve  an  affidavit  reciting  the  exist- 
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7.  Vonrefident  Witness. — Where  the  witness  lives  beyond  the 
reach  of  the  process  of  the  court,  it  is  not  necessary,  in  order  to 
introduce  his  deposition  in  evidence,  to  account  further  for  his 
nonattendance.^ 

8.  Presanoe  of  Witness  in  Court — Effect  o£ — When  the  witness 
whose  deposition  is  offered  is  present  in  court  at  the  time  his  tes- 
timony is  desired,  his  deposition  cannot,  as  a  general  rule,  be 
read  •    But  this  rule  is  not  of  universal  application,  it  being  held 


ence  of  a  statutory  cause  for  taking  the 
deposition,  such  an  afiSdayit  is  prima 
Jacie  proof  of  the  existence  of  the 
cause  set  forth.  Patterson  v.  Wabash, 
etc.,  R.  Co.,  54  Mich.  91. 

And  in  Texas^  when  the  witness  is  a 
resident  of  the  county,  an  affidavit  of 
his  al>8ence  is  necessary.  Stafford  v. 
King,  30  Tex.  276 ;  0*Shea  v,  Twohig, 
9  Tex,  340.  See  also  Wright  v.  Reed, 
37  Tex.  266. 

WaiTtr  of  Keoessary  Proof. — Counsel 
may  waive  the  necessity  of  evidence 
establishing  the  right  to  read  a  depo- 
sition, as  where  the  attorney  offeruig 
the  deposition  asks  to  be  sworn,  in 
order  that  he  may  prove  the  necessary 
fact,  and  the  adverse  party  expressly 
dispenses  with  such  proof;  and  no  ob- 
jection will  be  heard  thereafter  on 
such  a  ground.  In  re  Learned*s  Es- 
tate, 70  Cal.  140. 

1,  Alabama, — Memphis,  etc.,  R.  Co. 
V,  Mapli^s,  63  Ala.  601. 

Delaware. — Doe  v.  Welsh,  4  Houst. 
(Del.)  233. 

Georgia, — Broach  v.  Kelly,  71  Ga. 
698. 

Iowa. — Nevan  v.  Roup,  8  Iowa  207. 

Kentucky. — Collins  v.  Richart,  14 
Bush  (Ky.)62i. 

Maryland, — Matthews  v.  Dare,  20 
Md.  24S. 

Nebraska. — Sells  v.  Haggard,  21 
Neb.  357;  Grimes  Dry  Goods  Co.  v. 
Shaffer,  41  Neb.  112. 

New  ror>fr.— Donnell  v.  Walsh,  6 
Bosw.  (N.  Y.)  621. 

North  Carolina.  —  Barnhardt  v. 
Smith,  86  N.  Car.  473. 

rtf*<M.— O'Shea  v,  Twohig,  9  Tex. 

Virginia. — Tompkins  v,  Wiley,  6 
Rand.  (Va.)  242. 

Honreeldence  Shown  by  Depoattion. — 
The  deposition  of  a  witness  taken  on 
commission  in  anodier  state,  describing 
him  as  a  resident  of  that  state,  is  ad- 
missible where  it  does  not  appear  that 
tlie  witness  is  within  the  state  in 
which  the  trial  takes  place  at  the  time 


thereof.     Todd   v.  Bishop,  136   Mass. 
386. 
When  Ottfeetion  should  be  RalMd. — In 

New  Tork  it  was  held  that  the  fact 
that  the  witness  lived  out  of  the  state 
at  the  time  the  deposition  was  taken 
was  not  sufficient,  but  the  fact  must  be 
made  to  appear  at  the  time  of  the  trial. 
Gardner  v.  Bennett,  38  N.  Y.  Super. 
Ct.  197. 

SnAolency  of  Otd^otion — ^Belief  of  Ob- 
Jectant. — Where  a  witness  is  a  non- 
resident of  the  county  where  the  trial 
is  had,  an  objection  that  the  witness 
has  been  in  attendance  upon  the  court, 
and  is  at  present,  it  is  believed,  on  his 
way  to  the  place  of  trial,  is  insuffi- 
cient.    Eby  V,  Winters,  51  Kan.  777. 

2.  Kansas. — Chicago,  etc.»  R.  Co.  v. 
Prouty,  55  Kan.  503. 

Michigan, — Dunnt;.  Dunn,  11  Mich. 
284. 

Missouri. — Schmitz  v.  St.  Louis,  etc., 
R.  Co.,  X19M0.  256;  Priest  v.  Way,  87 
Mo.  16. 

New  Tork, — Barron  v.  People,  i  N. 
Y.  386;  Guyon  v.  Lewis,  7  Wend.  (N. 
Y.)  26. 

Pennsylvania. — Stiles  v,  Bradford,  4 
Rawle  (Pa.)  394. 

Tennessee. — Puryear  v.  Reese,  6 
Coldw.  (Tenn.)  21. 

r^«a*.— Elliot  V.  Mitchell,  28  Tex. 
105;  Boetge  V,  Landa,  22  Tex.  105. 

Vermont. — Doe  v,  Adams,  i  Tyler 
(Vt.)  197. 

Beftual  of  Wltnesa  to  Testuy.—If  a 
witness  is  present  in  court  his  deposi- 
tion cannot  be  read,  and  if  he  is  called 
to  the  stand  and  declines  to  testify  upon 
the  ground  that  he  will  criminate  him- 
self, and  is  consequently  excused,  the 
deposition  is  not  thereby  rendered  ad- 
missible. Hay  ward  xk  Barron,  38  N.  H. 
366. 

Refusal  of  Party  to  Bzamlne. — Where 
an  affidavit  was  made  under  Code 
Miss.  1 87 1,  §  1076,  and  justice  re- 
quired the  examination  of  the  witness 
in  open  court,  and  the  complainant  pro- 
duced the  witness  in  open  court  and 
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in  some  jurisdictions  that  the  presence  in  court  of  a  nonresident 
witness  will  not  preclude  the  reading  of  his  deposition.* 

Beading  Deposition  m  Adminion. — ^And  the  deposition  of  a  party  to  a 
suit  may  be  read  in  evidence  as  an  admission  against  him,  though 


then  declined  to  examine  him,  It  was 
held  that  a  deposition  previously  taken 
could  not  thereafter  be  used.  Ogden  v, 
Guice,  56  Miss.  332. 

WltaesB  Galled  by  Adrene  Party. — 
When  a  nonresident  witness  is  present 
at  the  trial  at  the  instance  of  the  ad- 
verse party,  and  is  examined  and  dis- 
charged by  such  party,  the  party  who 
procured  the  deposition  may  read  it 
after  the  witness  has  been  thus  exam- 
ined and  discharged,  if  the  witness  is 
not  then  present.  Shirts  v.  Irons,  37 
Ind.  98. 

Harmlesi  Error  In  Admitting.— Al- 
though it  is  error  to  admit  the  deposi- 
tion of  a  witness  who  is  present  in  court 
and  ready  to  testify,  yet  if  the  witness 
is  thereafter  called  by  the  party  against 
whom  the  deposition  was  taken,  and 
testifies  to  substantially  the  same  facts, 
the  error  is  harmless.  Chicago,  etc., 
R.  Co.  V.  Prouty,  55  Kan.  503. 

Exception  to  the  Bnle. — Where  the 
deposition  of  a  nonresident  had  been 
taken,  and  he  subsequently  moved  into 
the  county  and  was  present  as  a  wit- 
ness at  the  trial,  but  there  stated  that 
he  had  recently  been  ill,  and  that  by 
reason  thereof  his  recollection  was  so 
affected  that  his  mind  was  not  in  a  con- 
dition to  remember  what  really  did 
happen,  that  when  he  made  his  depo- 
sition he  was  well  and  his  memory 
better  than  it  was  at  the  trial,  it  was 
held  that  tlxe  deposition  was  admissi- 
ble where  it  appeared  that  the  testi- 
mony therein  was  pointed,  clear,  and 
positive,  while  that  told  on  the  stand 
was  doubtful,  hesitating,  and  uncer- 
tain. Tift  V.  Jones,  74  Ga.  469.  See 
also  Emig  v,  Diehl,  76  Pa.  St,  359. 

1.  Delaware. — Flinn  v.  Philadelphia, 
etc.,  R.  Co.,  I  Houst.  (Del.)  469. 

Illinois, — Frink  v.  Potter,  17  111.  408; 
Bradley  v,  Geiselman,  17  111.  571. 

New  Tork, — Phenix  v.  Baldwin,  14 
Wend.  (N.  Y.)  62. 

North  Carolina. — Meredith  xk  Kent, 
I  Mart.  (N.  Car.)  28. 

Tennessee. — Ford  v.  Ford, 1 1  Humph. 
(Tenn.)  89;  Turney  v.  Officer,  3  Head 
(Tenn.)  567  ;  Puryear  v.  Reese,  6 
Coldw.  (tenn.)  21. 

Bight  to  OrosB-examine  Orally. — 
Where  a  witness  whose  deposition  has 


been  taken  is  in  court  and  the  deposi- 
tion is  allowed  to  be  read,  the  adverse 
party  may  examine  the  witness  viva 
voce,  Thayer  v.  Gallup,  13  Wis.  540; 
Turney  v.  Officer,  3  Head  (Tenn.)  567; 
Ford  V,  Ford,  11  Humph.  (Tenn.)  89; 
Bradley  t^.  Geiselman,  17  111.  571  ;  Frink 
V.  Potter,  17  111.  408. 

And  it  seems  that  a  witness  so  called 
and  examined  is  the  witness  of  the 
party  who  reads  the  deposition.  Ford 
V.  Ford,  II  Humph.  (Tenn.)  89. 

In  Soutli  Carolina,  under  a  statute 
providing  for  the  taking  of  depositions, 
and  that  depositions  so  taken  shall  be 
read  at  the  trial,  subject  to  the  right  of 
the  other  party  to  require  the  personal 
attendance  and  viva  voce  examina- 
tion of  the  witnesses  at  the  trial,  it  was 
held  that  the  depositions  might  be  read 
notwithstanding  the  attendance  of  the 
witnesses  at  the  trial  and  their  examina- 
tion in  open  court,  and  that  the  rule 
governing  in  the  case  of  a  deposition 
de  bene  esse  did  not  control.  McLaurin 
V.  Wilson,  16  S.  Car.  402. 

In  OallfomiA  the  deposition  of  a  party 
to  a  suit  may  be  read  although  he  is 
present  in  court  at  the  time  (Code  Civ. 
Pro.  §  202 X).  Johnston  v.  McDuffee, 
83  Cal.  30;  Newell  v.  Desmond,  74 
Cal.  46. 

Although  in  Grigsby  t>.  Shwarz,  82 
Cal.  278,  it  was  held  that  the  court 
might,  in  its  discretion,  either  admit  or 
exclude  such  a  deposition,  when  offered 
on  behalf  of  the  party  himself. 

In  Georgia  it  was  held  that  under 
section  3S93  of  the  code,  which  provides 
that  "  in  all  counties  in  this  state  where 
there  is,  or  may  be,  a  city  of  ten  thou- 
sand inhabitants  and  upwards,  either 
party  litigant  in  any  court  of  record  in 
any  such  county  may,  without  any  or- 
der or  commission,  take  the  deposition 
of  any  witness  or  witnesses  in  said  case, 
whether  resident  in  the  county  or  not, 
upon  giving  the  opposite  party  five 
days'  notice  of  the  time  and  place,  with 
names  of  the  witnesses,"  a  deposition 
so  taken  may  be  read  in  evidence,  in 
the  discretion  of  the  court,  notwith- 
standing the  presence  of  the  witness  at 
the  trial.  Western,  etc.,  R.  Co.  v. 
Bussey,  95  Ga.  584. 

But  it  was  also  held  that  a  deposition 
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he  is  present,^    So  the  deposition  of  a  witness  who  is  examined 
orally  on  the  stand  may  be  read  to  contradict  him,* 

9.  Identity  of  Witness. — When  it  is  proposed  to  read  a  deposi- 
tion in  evidence  it  should  appear  that  the  deposition  which  is 
offered  is  that  of  the  witness  whose  deposition  was  directed  to  be 
taken ;  ^   the  reason  for  the  rule  seems  to  be  based  upon  the 


taken  under  section  3878  of  the  code, 
which  provides  that  **  if  the  state  of  facts 
on  which  the  commission  issued  ceases 
to  exist  before  the  trial  of  the  cause,  and 
the  witness  is  then  accessible  by  sub- 
poena, the  testimony  taken  on  inter- 
rogatories cannot  be  used,"  could  not 
be  read  over  the  objection  of  the  op- 
posite party  when  the  witness  was  pres- 
ent in  court.  East  Tennessee,  etc.,  R. 
Co.  T».  Kane.  92  Ga.  187. 

In  Wisconsin. — In  Wisconsin  it  was 
held  that  when  the  reason  of  taking  a 
deposition  is  that  the  witness  resides 
more  than  thirty  miles  from  the  place 
of  trial,  the  presence  of  the  witness  will 
not  preclude  the  reading  of  his  deposi- 
tion if  he  still  lives  at  the  same  dis- 
tance, and  the  court  has  a  discretion  to 
admit  or  exclude  it.  Thayer  v,  Gallup, 
13  Wis.  540.  But  in  that  case  the  court 
stated  it  to  be  the  better  practice  to 
exclude  the  deposition. 

1.  Hatch  V.  Brown,  63  Me.  410;  Gil- 
christ V,  Partridge,  73  Me.  214;  Bogie 
V.  Nolan,  96  Mo.  85,  overruling  Priest 
V.  Way,  87  Mo.  28;  Scott  v.  Indian- 
apolis Wagon  Works,  48  Ind.  75 ;  Gil- 
bert V.  Toby,  21  Vt.  306;  Meier  v, 
Paulus,  70  Wis.  165. 

The  erroneous  refusal  to  permit  the 
reading  of  such  a  deposition  is  not 
cured  by  the  calling  of  the  party  by  the 
adverse  party  and  his  examination  upon 
the  trial.    Meier  v.  Paulus,  70  Wis.  165. 

2.  Thayer  t\  Gallup,  13  Wis.  540. 
Bxtent  of  Cross-examination  Permis- 

iDile. — But  a  witness  should  not,  on 
cross-examination,  be  asked  to  read  his 
deposition  or  any  part  of  it  to  the  jury, 
and  it  is  generally  improper  to  inquire 
of  him  respecting  it,  further  than  to 
afford  him  an  opportunity  to  make  ex- 
planations. Haines  v.  Republic  F.  Ins. 
Co.,  52  N.  H.  467. 

3.  Illinois. — Scholes  v.  Ackerland,  13 
111.650;    McCoy  V,  People,  71  III.  iii. 

loTva. — Glenn  v,  Gleason,  61  Iowa  28 ; 
Stray er  v.  Wilson,  54  Iowa  565 ;  Pil- 
mer  v.  Branch  of  State  Bank,  16  Iowa 

Mississippi, — Henderson  v,  Cargill, 
31  Miss.  367. 


New  Tork. — Brown  v,  Southworth, 
9  Paige  (N.  Y.)  351. 

Immaterial  Variances  In  the  Name  of 
the  Witness  will  not  render  the  deposi- 
tion invalid,  especially  where  the  sound 
is  the  same;  but  where  there  is  a  clear 
difference  between  the  name  of  the 
witness  in  the  commission  and  in  the 
deposition,  the  deposition  should  be  ex- 
cluded.   Strayer  z;.  Wilson,  54  Iowa  565. 

Where  a  notice  of  the  taking  of  the 
deposition  of  Mrs.  J.  V.  P.  was  given, 
the  deposition  is  not  objectionable  be- 
cause signed  by  Emily  P.,  she  being 
the  \^ife  of  J.  V.  P.  Kent  v.  Buck,  45 
Vt  18. 

The  fact  that  a  deposition  is  certified 
to  be  the  deposition  of  J.  G.  and  that 
it  is  signed  J.  H.  G.  is  immaterial. 
Reeder  v.  Holcomb,  105  Mass.  93. 

The  difference  between  the  name  of 
the  witness  in  the  caption  of  the  return 
and  the  name  of  the  person  answering, 
whose  name  is  used  in  the  certificate, 
is  not  a  material  variance  where  the 
return  otherwise  shows  that  the  depo- 
sition intended  was  taken.  Cain  v. 
Loeb,  26  La.  Ann.  616. 

A  deposition  taken  on  **  interrogato- 
ries to  be  put  ♦  ♦  ♦  to  M.  H.  B.,  of  J., 
Wisconsin,  laborer,"  and  which  pur- 
ports by  its  caption  to  be  a  deposition 
of  M.  H.  B.,  of  S.,  Ohio,  and  in  which 
the  deponent  states  that  his  occupation 
is  that  of  a  peddler,  is  admissible  where 
the  proof  showed  that  the  deponent  is 
the  same  person  to  whom  the  inter- 
rogatories were  addressed.  Smith  v. 
Castles,,!  Gray  (Mass.)  108. 

nisspeUlng. — In  the  absence  of  a  con- 
test as  to  the  identity  of  a  person  whose 
deposition  was  sought  to  be  taken,  the 
mere  fact  that  the  name  of  the  witness 
whose  answers  were  directed  to  be 
taken  was  not  similarly  spelled  by  the 
witness  in  signing  his  deposition  is  im- 
material. International,  etc.,  R.  Co.  r. 
Kindred,  57  Tex.  491. 

An  Omission  or  misstatement  of  the 
Hlddle  Name  in  the  deposition  will  not 
render  it  objectionable  for  that  cause. 
Allen  V.Taylor,  26Vt.  599;  Hopkin- 
son  V,  Watson,  17  Vt.  91. 
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resulting  want  of  notice  on  the  one  hand  and  the  limited  author- 
ity in  the  officer  before  whom  the  deposition  is  taken  on  tlie 
other,  for,  being  authorized  to  take  the  deposition  of  one  person, 
his  powers  must  be  strictly  pursued,  and  he  cannot,  acting  under 
that  authority,  take  the  deposition  of  another  person. 

10.  Identity  of  Cause. — It  must  also  appear,  when  it  is  proposed 
to  read  a  deposition  in  evidence,  that  the  deposition  is  offered  in 
the  cause  in  which  it  was  taken.* 

11.  Incompetency  of  Witness  Bemoved. — If  a  witness  is  incom- 
petent at  the  time  his  deposition  is  taken,  but  subsequently  that 
incompetency  is  removed,  the  deposition  is  admissible.* 

12.  Incompetency  of  Witness  after  Deposition  Taken. — And  it  has 
likewise  been  held  that  subsequent  incompetency  will  not  render 
inadmissible  the  deposition  of  a  witness  competent  at  the  time  it 
was  taken.* 

13.  Deposition -Incomplete — a.  Refusal  to  Answer. — Material 
and  pertinent  questions  must  be  answered,  and  a  refusal  by  the 


Idem  Sonaas. — The  spelling  of  the 
first  name  of  a  witness  "Lewis"  in- 
stead of  **  Louis  "  is  immaterial.  Man* 
V.  Wetzel,  3  Colo.  2. 

Presumption. — It  will  not  be  pre- 
sumed that  the  commissioners  exam- 
ined the  wrong  witness,  though  they 
fail  to  state  expressly  in  their  return 
that  the  one  examined  was  the  one 
named  in  the  commission.  Floumoj 
V.  Jeffersonville  First  Nat.  Bank,  79 
Ga.  8x0. 

Witness  Known  to  Adverse  Party. — 
A  discrepancy  between  the  interroga- 
tories and  the  deposition  as  regards 
the  name  of  the  witness  will  not  be  suf- 
ficient to  exclude  the  testimony  where  it 
is  conceded  that  the  adverse  party  knew 
the  person  intended  to  be  examined  and 
directed  his  cross-examination  accord- 
ingly.   Tompkins  v,  Williams,   19  Ga, 

569- 

Witness  Known  by  Two  Names. — 
Where  a  person  whose  deposition  is  to 
be  taken  is  clearly  pointed  out  in  the 
notice,  the  spirit  as  well  as  the  letter 
of  the  statute  is  complied  with,  and  if 
the  person  is  known  and  designated 
equally  well  b}'  either  of  two  names, 
the  party  giving  the  notice  may  use 
whichever  he  chooses,  and  if  the  wit- 
ness wishes  to  sign  the  other  name  and 
does  sign  it  to  the  deposition,  that  fact 
will  not  render  it  inadmissible.  Kent 
t\  Buck,  45  Vt.  18. 

1.  See  supra ^  XIV.  Caption;  infra^ 
XVIL  20.  Effect  of  Amendment  of 
Process  or  Pleading  after  Taking 
Deposition.      Mincke   f.  Skinner,   44 


Mo.  93;    Louisville,  etc.,    R.  Co.    v, 
Chaffin,  84  Ga.  519. 

2.  Haynes  v,  Rowe,  40  Me.  181; 
Vanscoj'  v,  Stinchcomb,  29  W.  Va. 
263;  Oliver  v,  Moore,  i3  Heisk. 
(Tenn.)  482 ;  Fielden  v.  Lahens,  2  Abb. 
App.  Dec.  (N.  Y.)  iii. 

Gontra. — In  Alabama  the  contrary 
was  held,  at  least  in  effept.  In  Scales 
V.  Desha,  16  Ala.  308,  a  deposition  of  a 
witness  was  taken  at  a  time  when  he 
was  incompetent  and  his  competency 
was  afterwards  restored ;  a  second  dep- 
osition was  taken  while  the  first  re- 
mained on  file,  in  which  the  witness 
merely  stated  that  **the  facts  deposed 
to  in  the  deposition  of  his,  as  aforesaid 
first  taken,  are  true,"  and  it  was  held 
that  this  would  not  authorize  the  admis- 
sion of  the  first  deposition  as  evi- 
dence. 

3.  Cameron  v.  Cameron,  15  Wis.  i ; 
Keran  v.  Trice,  75  Va.  690 ;  Smith  r. 
Profitt,  82  Va.  832;  Sabine  v.  Strong, 
6  Met.  (Mass.)  270;  Allen  v,  Russell, 
78  Ky.  105. 

In  Mlssonri  the  competency  of  the 
witness  must  be  decided  by  the  law  as 
it  exists  when  the  deposition  is  offered. 
Mesftimer  v.  McCray,  113  Mo.  382. 

In  West  Virginia  it  was  held  that  a 
party  in  a  chancery  cause  testified  when 
the  deposition  was  used  and  not  when 
it  was  actually  taken,  and  though  he 
was  competent  to  testif)'  at  the  latter 
time,  if  he  subsequently  became  incom- 
petent his  deposition  should  be  ex- 
cluded. Seabright  v.  Seabright,  28  W. 
Va.  412. 
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witness  to  answer  such  a  question  is  sufficient  reason  for  exclud- 
ing the  deposition.* 

BlMNtiim  of  Court. — But  a  discretion  is  exercised  by  the  courts  in 
this  regard,  and  the  simple  failure  or  refusal  to  answer  a  question 
has  been  held  insufficient  of  itself  to  warrant  the  exclusion  of 
the  whole  deposition;*  and  where  there  is  nothing  to  show  that 


1.  Mosely  v.  Moselv,  Cam.  &  N.  (N. 
Car.)  523  ;  Chase  v,  Kenniston,  76  Me. 
210;  Smith  V.  Griffith,  3  Hill  (N.  Y.) 
333 «  Nicholson  v.  Desobrv,  14  La. 
Ann.  81  ;  Stonebreaker  v.  Snort,  8  Pa. 
St.  155 ;  Hadra  v,  Utah  Nat.  Bank,  9 
Utah  412. 

OommlflBioii  IrregnUrly  Bzeouted. — 
And  where  a  commission  was  irregu- 
larly executed,  in  that  the  witness  was 
examined  generally  and  not  as  to  the 
interrogatories  annexed,  and  failed  to 
answer  them  all,  the  depositions  were 
held  inadmissible.  Miller  v.  Dowdle, 
I  Yeates  (Pa.)  404. 

But  where  a  commission  was  executed 
by  commissioners  on  both  sides  and  in 
the  presence  of  the  party  objecting  to 
its  introduction,  the  deposition  was 
admitted,  notwithstanding  all  the  in- 
terrogatories were  not  answered.  Stew- 
art V.  Ross,  I  Yeates  (Pa.)  148. 

la  Imflaaa  it  was  held  that  a  refusal 
of  a  witness  to  answer  a  question  was 
not  a  ground  for  a  motion  to  suppress, 
bat  that  the  party  should  resort  to  the 
course  of  having  the  witness  punished 
for  contempt.  Keller  v,  B.  r.  (Good- 
rich Co.,  117  Ind.  556. 

HannlMt  Error. — Where  a  question 
is  not  answered,  the  deposition  is  er- 
roneously admitted,  but  if  the  facts 
which  are  called  for  by  the  unan- 
swered question  are  fully  answered  in 
other  parts  of  the  deposition,  the  error 
is  harmless.  Stone  v.  Evans,  32  Minn. 
243.  See  also  Tedrowe  v,  Esher,  56 
Ind.  ^3. 

S.  In  the  case  of  a  deposition  taken 
under  a  commission,  the  omission  or 
refusal  of  the  deponent  to  answer 
some  of  the  interrogatories  may  or 
may  not  be  a  sufficient  reason  for  re- 
jecting the  deposition,  according  to 
circumstances.  Savage  v,  Birckhead, 
30  Pick.  (Mass.)  167. 

Party  Hot  SaerUlood  to  Witnen. — It  is 
discretionary  with  the  court  to  allow 
a  deposition  to  be  read  when  the  de- 
ponent has  refused  to  answer  a  ques- 
tion, as  a  party  should  not  be  sacri- 
ficed to  his  witness.  Thill  v,  Perkins 
Electric  Lpamp  Co.,  63  Conn.  478. 
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Deposition  Sabstantially  Complete. — 
Where  a  deposition  is  substantially 
completed  and  signed  by  the  deponent 
and  certified  by  the  magistrate,  and  it 
appears  that  the  witness  refused  to  an- 
swer a  cross-interrogatory  which  only 
asked  for  a  more  particular  statement 
of  facts  to  which  the  witness  had  testi- 
fied, and  which  was  the  last  which  the 
adverse  party  proposed  to  put,  it  was 
held  that  the  deposition  was  admis- 
sible, the  witness  having  died  before 
any  further  opportunity  was  offered  to 
procure  an  answer  to  the  interrogatory 
in  question.  Fuller  v.  Rice,  4  Gray 
(Mass.)  343. 

Irr^evant,  Inunaterial,  or  Imperti- 
nent Questions.  —  Faihire  to  answer 
irrelevant,  immaterial,  or  impertinent 
cross -interrogatories  is  not  a  ground 
for  the  exclusion  of  a  deposition. 
Nicholson  v.  Desobrv,  14  La.  Ann.  81; 
Keller  v.  B.  F.  Goodrich  Co.,  117  Ind. 
556;  Akers  v.  Demond,  103  Mass.  318; 
White  V,  Solomon,  164  Mass.  516; 
Crossgrove  v.  Himmelrich,  54  Pa.  St. 
203. 

A  deposition  of  a  witness  should 
not  be  excluded  merely  because  he  has 
omitted  to  answer  one  of  the  questions 
propounded  which  was  prima  facie 
impertinent,  and  a  direct  answer  to 
which  could  not  benefit  the  party  by 
whom  it  was  propounded.  Gibson  v, 
Goldthwaite,  7  Ala.  281. 

Inadvertence  of  Officer. — So  where  the 
officer  inadvertently  propounded  and 
wrote  an  interrogatory  different  from 
the  interrogatory  filed,  and  the  witness 
answered  the  question  as  erroneously 
asked,  it  was  held  to  be  no  objection  to 
the  deposition,  in  view  of  the  fact  that 
the  question  as  it  properly  appeared 
called  for  immaterial  testimony. 
Richmond     v,    Sundburg,     77     Iowa 

255- 

Last  Oeneral  Intanogatoiry.—If  the  last 
general  interrogatory  is  not  answered, 
the  deposition  will  in  general  be  sup- 
pressed. Kimball  v,  Davis,  19  Wend. 
(N.  Y.)  437. 

But  the  rule  does  not  apply  where 
the  adverse  party  is  not  prejudiced  by 
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the  paper  offered  does  not  contain  the  whole  evidence,  such  an 
objection  will  not  be  available.^ 

b.  Answers  Not  Full  or  Responsive. — While  an  answer 
which  is  not  responsive  or  germane  to  the  interrogatory  may  l>e 
stricken  out,*  the  failure  of  a  witness  to  answer  an  interrogatory 
fully  or  directly  will  not  necessarily  render  the  deposition  inad- 
missible,* but  a  clear  evasion  of  the  truth  or  a  wilful  withholding 


the  omission.  Semmens  v,  Walters, 
55  Wis.  675. 

And  where  a  commission  was  re- 
turned without  an  answer  to  a  general 
interrogatory,  it  was  sent  back  for  an- 
swer. Hinklej  v.  Insurance  Co.,  4  Pa. 
St.  470. 

Where  the  last  general  question  was 
**  state  anything  else  you  may  know 
that  would  be  of  benefit  to  the  defend- 
ant,'* etc.,  the  question  was  held  to  be 
improper  and  a  failure  to  answer  it  not 
a  ground  for  the  suppression  of  the 
deposition.  Allen  v,  Hoxev,  37 Tex.  320. 

And  the  statement  at  the  end  of  the 
deposition,  "  and  deponent  further 
kno  weth  not,"  was  held  to  be  a  sufficient 
substitute  for  an  answer  to  the  last  gen- 
eral interrogatory.  Gates  v.  Beecher, 
60  N.  Y.  518. 

Interrogatories  Ot^ected  to. ~ Where 
one  party  filed  a  list  of  interrogatories 
to  be  annexed  to  the  commission,  and 
the  other  party  objected  to  each  and 
every  one  of  them  for  form  and  sub- 
stance, and  waived  the  cross-examina- 
tion, and  in  taking  the  deposition  no 
answers  were  given  to  a  part  of  the  in- 
terrogatories, it  was  held  that  under 
the  circumstances,  the  defendant  hav- 
ing specially  objected  to  all  of  the  inter- 
rogatories, he  could  not  be  heard  to 
object  that  they  were  not  answered. 
Dole  V,  Wooldredge,  142  Mass.  161. 

1.  Chippewa  Valley  Bank  v.  Ashe- 
ville  Nat.  Bank,  116  N.  Car.  815. 

8.  Smith  V.Ellison  (Col.  App.  1895), 
40  Pac.  Rep.  502 ;  Stepp  v.  National  L., 
etc.,  Assoc,  37  S.  Car.  417. 

3.  Todd  V.  Bishop,  136  Mass.  386  ; 
Fassin  v.  Hubbard,  55  N.  Y.  466; 
Trowbridge  v.  Sickler,  54  Wis.  306. 

Natural  Interpretation  Applied. — An 
objection  to  the  reading  of  a  deposition 
on  the  ground  that  a  cross-interroga- 
tory is  not  fully  or  properly  answered 
is  not  tenable  if  the  answer  is  as  full 
and  minute  as  the  interrogatory  nat- 
urally and  fairly  interpreted  calls  for. 
Mc^lahon  v,  Davidson,  12  Minn.  357; 
Thomas  v,  Kinsey,  8  Ga.  421 ;  Powell 
V,  Augusta,  etc.,  R.  Co.,  77  Ga.  192. 


Substantially  BeeponaiTe — When  the 
answer  is  substantially  responsive  to 
the  question  it  is  sufficient.  In  re 
Neill,  12  Phila.  (Pa.)  160;  McCarver  -v. 
Nealey,  1  Greene  (Iowa)  360;  Heard 
V.  McKee,  26  Ga.  332. 

Wlio  may  OlitKiot.— The  objection 
must  come  from  the  party  injured. 
Cole  V,  Choteau,  18  III.  439. 

Faets  Ascertainable  flrom  Otlier  An- 
swsrs. — The  admission  of  a  deposition 
as  evidence  is  not  erroneous  merely  be- 
cause one  or  two  of  the  questions  pro- 
posed upon  the  cross-examination  were 
not  directly  answered  as  they  should 
have  been,  if  the  facts  thereby  sought  to 
be  elicited  may  be  ascertained  from  an- 
swers in  other  parts  of  the  deposition, 
and  there  is  nothing  in  the  answers 
given  from  which  an  inference  might 
arise  that  the  witness  designed  to  an- 
swer evasively.  Spence  v.  Mitchell,  9 
Ala.  744;  Gulf  City  Ins.  Co.  v,  Ste- 
phens, 51  Ala.  12 1 ;  Maduelt;.  Mousseau, 
28  La.  Ann.  691;  McCarty  v,  Edwards, 
24  How.  Pr.  (N.  Y.  Supreme  Ct.)  236. 

DnpUoatlon  of  TesUmoiny. — When  the 
witness  refuses  to  answer  questions 
on  cross-examination,  the  answers  to 
which  would  be  simply  a  detailing  of 
answers  already  made,'  the  deposition 
will  not  be  rejected.  Fuller  v.  Rice,  4 
Gray  (Mass.)  343. 

A  question  has  been  held  to  be  suf- 
ficiently answered  when  the  witness 
refers  to  and  adopts  his  answer  to  a 
former  question.  St.  Anthony  Falls 
Water- Power  Co.  v,  Eastman,  20  Minn. 
277. 

Misleading  Witness.— Where  the  fail- 
ure to  reply  directly  and  intelligibly  to 
a  portion  of  a  cross-interrogatory  is 
manifestly  attributable  to  the  careless 
and  obscure  handwriting  of  the  cross- 
interrogatories,  and  the  officer  who 
took  the  deposition,  as  well  as  the  wit- 
ness, misread  the  question  and  it  was 
put  and  read  under  a  mistake,  the  dep- 
osition should  not  be  excluded  because 
of  evasion  or  the  like,  when  on  inspec- 
tion of  the  original  manuscript  it  ap- 
pears that  the   answer  was  honestly 
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of  facts  may  work  such  a  result.^ 

c.  Absence  of  Cross-examination. — It  may  be  stated  in 
general  terms  that  a  deposition  is  incomplete  and  inadmissible 
unless  an  opportunity  has  been  offered  the  adverse  party  to 
cross-examine  the  witness,*  but  in  equity  a  deposition  is  not 
inadmissible,  of  course,  for  want  of  cross-examination,*  though 


made  and,  notwithstanding  the  mistake, 
the  question  intended  to  be  put  by  the 
adverse  party  was  substantiaUy  an- 
swered in  the  last  clause  of  the  answer 
of  the  witness.  Robinson  v,  Boston, 
etc,  R.  Corp^  7  Allen  (Mass.)  393. 

Fault  of  Officer. — Where  a  deposition 
is  taken  upon  oral  interrogatories,  but, 
the  adverse  party  being  absent,  cross- 
exanUnation  is  on  written  cross-inter- 
rogatories, the  fact  that  some  of  the 
cross-interrogatories  are  not  as  fully 
answered  as  they  might  have  been,  or 
are  evasively  answered,  because  of  the 
failure  of  the  officer  to  require  the  wit- 
ness to  answer  fully  and  exactly,  cre- 
ates no  ground  for  suppressing  the 
deposition.  Trowbridge  v,  Sickler,  54 
Wis.  306. 

In  LoQlsiaiui  it  was  held  that  a  depo- 
sition can  no  more  be  rejected  for 
imperfect  and  evasive  answers  to  cross- 
interrogatories,  though  the  witness's 
credit  be  thereby  affected,  than  his  tes- 
timony in  chief  on  the  stand  could  be 
stricken  out  for  similar  answers  on 
cross-examination.  Lurty  v,  Mary  man, 
12  La.  Ann.  180. 

1.  A  deposition  will  be  excluded  if 
the  testimony  is  evasive,  irresponsive, 
or  untruthful,  or  if  the  witness  has  not 
fully  and  fairly  answered  the  cross-in- 
terrogatories. Terry  v.  McNiel,  58 
Barb.  (N.  Y.)  241. 

iniAU  WttMiolrtliig  of  Facts.— A  depo- 
sition is  not  to  be  wholly  rejected  for 
the  omission  of  the  witness  to  answer  a 
particular  interrogatory  fully,  unless 
his  answer  is  so  imperfect  or  evasive  as 
to  induce  the  court  to  believe  that  he 
wilfully  kept  back  material  facts  within 
his  knowledge.  Stratford  v.  Ames,  8 
Allen  (Mass.)  577;  Aicardi  v.  Strang, 
38  Ala.  306;  Greenman  v.  O'Connor, 
25  Mich.  30. 

Where  a  witness,  who  was  distinctly 
uked  when  and  where  a  certain  docu- 
ment material  to  the  issue,  and  which 
purported  to  be  executed  on  a  certain 
day  and  at  a  certain  place,  was  in  fact 
made  and  signed,  answered,**  The  paper 
speaks  for  itself,"  it  was  held  that  there 
was  a  clear  evasion  of  the  point  of  the 


inquiry,  and  that  the  deposition  should 
be  excluded.  Robinson  v,  Boston,  etc., 
R.  Corp.,  7  Allen  (Mass.)  393. 

Evasion  Appearing  flrom  Variance  In 
Direct  and  Orosi-examlnatlons. — A  dif- 
ference in  statements  in  the  answers  to 
the  direct  interrogatories  and  to  the 
cross-interrogatories,  which  shows  a 
suppression  of  some  material  fact,  will 
furnish  a  ground  for  the  exclusion  of 
the  deposiUon.  Tompkins  v.  Williams, 
19  Ga.  569. 

BfDBCt  as  Admission. — Where  a  wit- 
ness does  not  answer  questions  specif- 
ically, and  with  the  directness  required 
or  which  could  have  been  obtained 
upon  an  oral  examination,  to  pre- 
vent inevitable  delay  in  obtaining  a 
re-execution  of  the  commission  the 
court  may  consider  the  answers  in  sub- 
stance as  an  admission  on  the  part  of 
the  witness.  In  re  Neill,  12  Phila. 
(Pa.)  160. 

▼agne  Interrogatories. — A  deposition 
should  not  be  excluded  upon  the  ground 
that  the  interrogatories  are  vague  and 
indefinite  as  to  the  person  of  whom 
inquiry  was  made  of  the  witness,  where 
it  appears  from  the  answers  that  the 
witness  knew  to  whom  the  interroga- 
tories referred.  Florida  R.,  etc.,  Co. 
V.  Webster,  25  Fla.  394. 

2.  Cazenove  v.  Vaughan,  i  M.  &  S. 
6;  Atty.-Gen.  v,  Davison,  i  McCil.  & 
Y.  160;  Abbott  V,  Pearson,  130  Mass. 
191;  Stonebreaker  v.  Short,  8  Pa.  St. 
155  J  Bigoney  v.  Stewart,  68  Pa.  St.  318. 

Deposition  of  a  Party* — A  party  who 
testifies  in  his  own  behalf  but  fails  to 
present  himself  at  the  proper  time  for 
cross-examination  forfeits  the  right  to 
use  a  deposition.  Paige  v.  Stephens, 
23  Mich.  357;  Oxford  Iron  Co.  v, 
(^inchett,  44  Ala.  487. 

8.  Thus  if  the  witness  refuses  to  an- 
swer questions  put  on  cross-examina- 
tion, the  party  taking  the  deposition 
will  not  be  deprived  of  the  direct  exam- 
ination, because  upon  application  to 
the  court  the  witness  would  have  been 
compelled  to  answer.  Courtenay  v, 
Hoskins,  2  Russ.  353. 

So  when    the  witness    dies    before 
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circumstances  may  warrant  its  exclusion  when  there  is  a  manifest 
intention  to  prejudice  the  right  of  the  adverse  party.*  However, 
the  modem  doctrine  at  law  has  received  a  more  flexible  construc- 
tion, and  it  is  held  that  a  substantial  completion  of  the  deposition 
is  sufficient.* 

14.  By  Whom  Written. — Where  the  deposition  is  required  to  be 
written  by  a  certain  person,  as  by  the  officer  before  whom  it  is 
taken,  the  court  may  refuse  to  hear  expert  evidence  upon  the 
question  of  the  handwriting  in  which  the  deposition  appears.* 

16.  How  Written. — Though  usually  the  interrogatories  and  the 
answers  thereto  constitute  the  deposition,  it  is  not  necessary  that 
the  answers  should  immediately  follow  the  interrogatories  to 
which  they  relate.*     But  a  deposition  taken  under  a  commission 


cross-examination,  the  deposition  if 
admissible.  Arundel  v,  Arundel,  i 
Rep.  in  Ch.  90. 

1.  If  the  witness  secretes  himself  so 
that  cross-examination  cannot  be  had, 
the  deposition  will  be  suppressed. 
Flavell  V.  Flavell,  30  N.  J.  Eq.  211; 
Flowerday  v,  Collett,  1  Dick.  288. 

Adrarae  Wltnats. — A  deposition  taken 
in  another  state  in  behalf  of  complain- 
ant, on  notice,  was  suppressed  because 
the  witness,  who  was  the  defendant, 
refused  to  answer  some  of  the  com- 
plainant's questions,  though  they  were 
proper;  introduced  impertinent  mat- 
ter in  his  own  favor  in  his  answers  to 
others,  among  which  matter  were  the 
contents  of  papers,  the  originals,  or 
even  copies,  of  which  he  refused  to  pro- 
duce, declaring  that  he  would  reserve 
them  until  he  should  offer  testimony 
in  his  own  behalf;  and  refused,  after 
due  demand  and  notice,  to  produce  the 
partnership  books  in  his  possession, 
the  suit  being  between  partners  for  an 
account  of  partnership  transactions, 
and  the  production  thereof  being  re- 
quired for  the  purposes  of  the  examina- 
tion.  Fulton  V.  Golden,  28  N.  J.  Eq.  37. 

S.  Death  of  Wltn6M.-i- Where  the  cross- 
examination  was  prevented  otherwise 
than  by  the  act  of  the  witness  or  the 
party  producing  him,  as  where  the  wit- 
ness died  before  cross-examination,  the 
deposition  was  admitted.  Forrest  v, 
Kissam,  7  Hill  (N.  Y.)  463  ;  Hewlett 
V,  Wood,  67  N.  Y.  396. 

Groimd  to  Take  Depoattion  at  Oroas- 
examination. — If  peculiar  circumstances 
prevented  the  adverse  party  from  at- 
tending the  taking  of  a  deposition,  it 
mav  afford  ground  to  allow  him  to  take 
a  deposition  as  a  cross-examination, 
but  it  is  not  a  reason  for  rejecting  the 


deposition    already  taken.     Timmmv, 
Wayne,  i  Handy  (Ohio)  400. 

8.  Bailey  V.Brooks,  1 1  Heisk.(Tenn.) 
I.  See  also  supra ^  XV.  Certificate^ 
and  XII.  Proceedings  before  the  Officer, 

In  IHdiaiiA  it  was  held,  under  a  stat- 
ute authorizing  the  suppression  of  a 
deposition  when  the  ground  therefor 
appears  from  evidence  adduced  on  the 
trial,  that  parol  testimony  cannot  be 
received  to  prove  that  a  deposition  was 
written  by  the  attorney  of  the  party, 
but  that  the  fact  roust  appear  from  the 
evidence  adduced  upon  the  trial  of  the 
issues  of  the  cause.  Truman  v,  Scott, 
72  Ind.  258. 

4.  Clarke  v.  Benford,  aa  Pa.  St  353 ; 
Hawks  V,  Lands,  8  111.  2a7;  Read  v. 
Patterson,  11  Lea  (Tenn.)430. 

Interrogatories  and  Answers  on  Sepa- 
rata Shoots— The  fact  that  the  answers 
are  on  a  separate  sheet  attached  to  the 
interrogatories,  but  not  inserted  at  the 
end  of  each  interrogatory,  the  whole 
being  above  the  signature  of  the  com- 
missioner, is  no  reason  for  rejecting  the 
deposition.  Street  v,  Andrews,  115  N. 
Car.  417,  citing  Downs  v,  Hawley,  112 
Mass.  a37. 

Where  the  answers  of  the  witness 
were  crowded  in  between  the  inter- 
rogatories, and  his  name  subscribed  at 
the  left  hand  at  the  bottom  of  the  last 
page  of  the  interrontories,  the  depo- 
sition was  held  insufficient.  Lightfoot 
V.  Cole,  I  Wis.  26. 

XarratlTo  Fonn. — ^Undor  a  Statntory 
Provlalon  that  a  Wttnoas  *<oluai  l»o 
OareAilij  aeaalnod,'*  it  is  immaterial 
that  the  deposition  was  taken  in  narra- 
tive form,  although  the  better  way 
would  seem  to  be  by  question  and  an- 
swer.  Melendy  v.  Bradford,  56  Vt.  148. 

In   California   the    deposition    may 
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is  not  admissible,  though  returned  in  the  same  envelope  with  the 
commission,  if  it  does  not  appear  that  the  interrogatories  annexed 
to  the  commission  were  propounded.* 

16.  Signature. — ^The  signature  of  the  deponent  at  the  end  covers 
the  entire  deposition,*  and  while  a  deposition  may  be  attacked 
by  denying  the  signature  of  the  witness,*  there  are  decisions  to 
the  effect  that  the  signature  of  the  witness  is  not  indispensable 
to  the  validity  of  the  deposition.* 


be  taken  in  narrative  form.  Pralus  v. 
Pacific  Gold,  etc.,  Min.  Co.,  35  Cal.  30. 

Under  the  Michigan  Act  of  1848, 
§  4270  et  seq.y  a  deposition  was  not  ob- 
jectionable because  taken  down  in  a 
narrative  form  instead  of  by  question 
and  answer.  Campau  v.  Dewey,  9 
Mich.  381. 

1.  Dayis  v.  Allen,  14  Pick.  (Mass.) 

313- 

Several  DepositloiiB  Incorporated  In 
One. — The  practice,  where  the  testi- 
mony of  several  witnesses  is  the  same, 
of  including  the  answers  of  all  in  one, 
instead  of  taking  the  answers  of  each 
separately,  is  said  to  be  of  doubtful 
propriety.  Tordan  v.  Jordan,  17  Ala.  466. 

But  in  taking  the  depositions  of  two 
witnesses  at  the  same  time,  the  same 
interrogatories  and  cross- interroga- 
tories being  put  to  both  of  them,  it  is 
said  that  one  of  them  mKy  simply 
adopt  and  swear  to  the  answers  made 


by  the  Supreme  Court.  Smith  v. 
Groneweg,  40  Minn.  178. 

8.  Lord  V,  Horsey,  5  Harr.  (Del.) 
317  ;  Thompson  v.  Herring,  27  Tex. 
282. 

Signature  Appearing  to  be  In  Officer's 
Handwriting. — Where  the  signatures  of 
the  witness  and  of  the  commissioners 
appear  to  be  in  the  same  handwriting, 
the  court  may  submit  the  question  of 
identity  to  the  jury.  Williams  v,  Raw- 
lins, 33  Ga.  117. 

Sii^aing  by  Mark. — Depositions  with 
the  names  of  the  witnesses  respectively 
attached  thereto,  with  a  cross  between 
the  Christian  name  and  surname,  and 
the  word  **his  "  written  above  the  word 
•*  mark,"  the  latter  being  written  below 
the  cross,  and  followed  by  the  words 
**  subscribed  and  sworn  to  before  me 
and  in  my  presence.  M.  C.  Little,  No- 
tary Public,"  were  held  to  be  a  suffi- 
cient compliance  with  the  statute  re- 


by  the  other.    Howe  v.  Rogers,  33  Tex.    quiring  depositions  to  be  **  subscribed 

by  the  witness. "  Britton  v.  Berry,  ao 
Neb.  325. 

Signing  by  Another. — ^The  signature 
of  a  witness  made  by  another  at  his  re- 
quest sufficiently  complies  with  a  stat- 
ute (2  Wag.  Stat.  1078,  §  25)  which 
provides  that  the  evidence  given  bv  the 
several  witnesses  examined  shall  be  re- 
duced to  writing  by  the  magistrate,  or 
under  his  direction,  and  shall  be  signed 
by  the  witnesses  respectively.  State  v, 
Carlisle,  57  Mo.  102. 

4.  Unidgned  Deposition — Predication  of 
Peijuxy. — The  fact  that  a  deposition  is 
unsigned  is  no  ground  for  rejecting  it 
because  perjury  could  not  be  predicated 
thereon,  since  it  may  be  otherwise 
proved  that  the  witness  swore  to  it. 
Wiggins  V.  Pryor,  3  Port.  (Ala.)  430; 
Mobley  v.  Hamit,  i  A.  K.  Marsh.  (Ky.) 
590;  Murphy  v.  Work,  i  Hayw.  (N. 
Car.)  105;  Rutherford  v.  Nelson,  i 
Hayw.  (N.  Car.)  105  ;  Morss  v.  Palmer, 
15  Pa.  St.  56;  Laramie  Coal,  etc.,  Co. 
V,  Eastman  (Wyoming,  1894),  3^  P*c. 
Rep.  680.  Contra,  Lee  v,  Lee,  i  La^ 
Ann.  318. 


318. 

%.  Veach  v.  Bailiff,  5  Harr.  (Del.) 
379;  Lord  V.  Horsey,  5  Harr.  (Del.) 
317;  Westcott  V,  Allston,  i  Del.  Ch.  74. 

Although  a  witness  has  failed  to  sign 
the  deposition  at  the  usual  place  at  its 
end,  his  signature  at  the  end  of  the 
certificate  of  the  justice,  above  his  at- 
testation, is  a  sufficient  signing.  Read 
V.  Patterson,  11  Lea  (Tenn.)43o;  Moss 
V.  Booth,  34  Mo  316. 

Failnre  to  Sign  Bach  Sheet. — Where 
depositions  are  taken  upon  notice  under 
Gen.  Stat.  1878,  c.  73,  §  36,  and  the  par- 
ties attend  and  take  part  in  the  exami- 
nation of  the  witnesses,  and  there  is  no 
suggestion  that  the  de(K>sitions  are  not 
full  and  complete  and  returned  in  the 
same  condition  in  which  they  were 
taken,  the  omission  of  the  witness  to 
sign  or  mark  each  separate  sheet  con- 
taining the  evidence  may  be  treated  as 
an  irregularity  merely,  and  the  de- 
cision of  the  trial  judge,  who  had  an 
opportunity  to  inspect  the  original 
record,  refusing  to  suppress  the  depo- 
sition, will  not  ordinarily  be  disturbed 
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17.  Depositions  Taken  in  Inferior  Conrts. — Depositions  which  are 
taken  and  read  in  inferior  courts  are  generally  admitted  in  the 
appellate  courts  where  the  case  is  tried  de  novo.^ 

18.  Depositions  TTsed  on  Former  Trial. — When  depositions  have 
been  taken  in  a  cause  and  read  on  the  hearing,  they  may  with 
propriety  be  read  on  a  retrial  of  the  cause.* 


Before  Haater  In  Ohanoery. — A  depo- 
sition taken  before  a  master  in  chan- 
cery if  not  signed  by  the  witness  is  in- 
admissible. Flavelf  V.  Flavell,  20  N. 
J.  Eq.  an;   Eisenmeyer  v,  Sauter,  77 

111.  515. 

Stenographer's  Notes. — An  uncertified 
transcript  of  notes  taken  by  a  stenog- 
rapher is  inadmissible  as  a  deposition. 
Thomas  7^  Black,  84  Cal.  221.  See  also 
Kinealy  %k  Macklin,  89  Mo.  433. 

Signature  Waived. — Where  a  deposi- 
tion is  taken  with  the  aid  of  a  stenog- 
rapher, the  signature  may  be  waived 
if  it  is  inconvenient  for  the  witness  to 
wait  until  the  deposition  is  transcribed, 
and  the  certificate  of  the  ofiScer  to  this 
effect  is  sufficient.  Steckman  v.  Har- 
der, 55  Mo.  App.  71. 

1.  (Jliver  V.  Sale,  Quincy  (Mass.)  29. 

Appeal  firom  Justice  of  the  Peace. — 
Under  Wisconsin  Rev.  Stat.,  c.  137,  § 
28,  which  provides  that  all  depositions 
taken  out  of  the  state,  before  persons 
authorized  by  the  laws  of  the  state  or 
country  in  which  the  same  may  be  had, 
may  be  admitted  or  rejected  at  the 
discretion  of  the  court,  provided  that 
the  adverse  party  had  sufiScient  notice 
of  the  taking  and  opportunity  to  cross- 
examine,  on  appeal  from  a  justice  of 
the  peace  a  deposition  may  be  read,  in 
the  discretion  of  the  court,  although 
the  justice  was  not  authorized  by  the 
statute  to  receive  it  in  evidence.  Smith 
V,  Stringham,  24  Wis.  603;  Hobby  v. 
State  Bank,  17  Wis.  167. 

Where  depositions  are  taken  by  a 
notary  in  another  state  on  the  order  of 
a  trial  justice,  after  four  days*  notice  of 
application  for  the  order,  together  with 
the  necessary  afiSdavits  and  interroga- 
tories to  be  submitted,  and  the  testimony 
is  returned  under  the  seal  of  the  notary, 
sufficient  appears  to  authorize  the  in- 
troduction of  the  deposition  under  the 
Act  of  1883  (18  Stat.  313),  where  the 
case  on  appeal  fails  to  snow  that  there 
were  other  requirements  of  the  law 
than  those  shown  by  the  record. 
Greene  v.  Tally,  39  S.  Car.  338. 

A  deposition  taken  in  a  justice's 
court  upon  due  notice  and  in  strict  ac- 


cordance with  the  provisions  of  the 
statute  may  be  read  on  the  trial  of  the 
cause  de  novo  in  the  Circuit  Court  on 
appeal.    Jarrett  v,  Phillips,  90  111.  237. 

Depositions  taken  in  a  case  pending 
before  a  justice,  and  by  stipulation  used 
in  said  case  and  another  pending  be- 
fore said  justice,  may  be  used  on  the 
trial  of  both  cases  in  the  appellate 
court,  the  stipulation  in  the  meantime 
not  having  been  set  aside.  Keens  v. 
Robertson,  46  Neb.  837. 

Other  Oases. — It  is  the  practice  to  ad- 
mit depositions  which  come  up  with 
the  transcript  of  the  record  from  the 
County  to  the  Superior  Court  to  be 
read,  and  to  presume  that  notice  has 
been  duly  served,  and  the  depKisitions 
duly  taken,  upon  proof  that  they  were 
read  below.  Kaighn  v.  Kennedy,  Mart. 
(N.  Car.)  37;  Rutherford  v.  Nelson, 
I  Hayw.  (N.  Car.)  105. 

In  Vermont,  under  the  Rev.  Laws,  ^ 
1018,  which  provides  that  a  deposition 
taken  in  the  manner  prescribed  by  law 
shall  be  admissible  in  any  civil  cause 
for  which  it  was  taken,  depositions 
taken  for  use  in  a  trial  before  commis- 
sioners appointed  by  a  probate  court 
may  be  read  before  a  referee  appointed 
by  the  County  Court  on  appeal.  Wal- 
ton V.  Walton,  63  Vt.  513. 

a.  See  in/r^r,  XVIII.  9.  Depositions 
Once  Read — Reneival  of  Objections. 
Chouteau  v,  Parker,  2  Minn.  123; 
Pulaski  V.  Ward,  a  Rich.  (S.Car.)  119; 
Spence  v.  Smith,  18  N.  H.  587 ;  Haynes 
V,  Hay  ward,  41  Me.  494.  And  they 
may  be  read  by  a  party  other  than  the 
one  who  read  them  on  the  first  trial. 
Collier  V,  Jeffries,  2  Hayw.  (N.  Car.) 
400;  Turner  v.  Mcllhaney,  8  Cal.  575. 

Deposition  Read  on  Heaxing  of  a  Rule. 
— A  deposition  which  is  taken  upon 
notice  and  used  upon  the  hearing  of  a 
rule  to  show  cause  why  a  judgment 
taken  by  default  should  not  be  opened 
is  admissible  on  the  trial  of  the  cause. 
Riegel  v.  Wilson,  60  Pa.  St.  388. 

Where  Depositions  are  Not  Filed. — 
Though  a  deposition  was  read  on  the 
trial,  it  has  been  held  that  if  it  was  not 
filed  in  the  cause,  the  court  will  not 
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19.  Depoutions  Taken  in  Another  Suit. — The  rule  is  that  deposi- 
tions taken  in  one  suit  cannot  be  used  in  another  suit  unless  the 
parties  are  the  same  or  are  in  privity  and  the  subject-matter 
involved  is  also  the  same  ;*  but  when  a  deposition  is  taken  in  a 


compel  its  production  in  order  that  it 
maj  be  read  on  a  retrial.  Webster  v. 
Calden,  55  Me.  165. 

1.  Alabama. — Holman  v.  Norfolk 
Bank,  12  Ala.  408. 

Illinois, — Cookson  v,  Richardson,  69 
III.  137;  Bartelott  v.  International 
Bank,  119  111.  360. 

Iowa. — Southern  White  Lead  Co.  v, 
Haas,  73  Iowa  399. 

Kentucky. —  Heth  v,  Youne,  11  B. 
Mon.  (Ky.)  278;  Kerr  v.  Gibson,  8 
Bu«;h  (Ky.)  lao. 

Missouri, — Borders  v.  Barber,  81 
Mo  636. 

New  yersey, — Camden,  etc.,  R.,  etc., 
Co.  V,  Stewart,  21  N.  J.  Eq.  484. 

North  Carolina. — Bryan  v.  Malloy, 
90  N.  Car.  508. 

Pennsylvania. — Haupt  v,  Henning- 
er,  37  Pa.  St.  138 ;  New  York,  etc.,  Land 
Co.  V.  Weidner,  169  Pa.  St.  359;  Nick- 
roy  T'.  Skelley,  14  S.  &  R.  (Pa.)  372. 

Vermont. — Austin  v,  Slade,  3  Vt.  68. 

Virginia, — Hatcher  v.  Crews,  78  Va. 
460. 

Bn)o1n1ng  Actum  of  i;)ectment. — In  a 
suit  in  chancery  to  restrain  an  action 
of  ejectment,  a  deposition  of  a  witness 
taken  in  an  action  of  ejectment,  who 
has  since  died,  is  competent,  where  the 
suit  is  substantially  between  the  same 
parties  for  the  same  land.  Wanner 
V.  Sisson,  29  N.J.  Eq.  141.  See  also 
Wisdom  V,  Reeves  (Ala.  1895),  ^^  So. 
Rep.  13. 

BJectmaot. — In  an  action  of  ejectment 
by  A  for  the  use  of  the  heirs  of  B,  a 
deposition  taken  in  a  former  action  of 
ejectment  by  B  against  the  same  de- 
fendants for  the  same  land,  but  in  which 
the  plaintiff  claimed  under  a  different 
title,  cannot  be  read  in  evidence.  C lug- 
gage V,  Duncan,  i  S.  &  R.  (Pa.)  iix. 

But  where  the  parties  are  the  same 
in  interest,  and  the  land  is  the  same,  a 
deposition  regularly  taken  in  one  ac- 
tion of  ejectment  may  be  read  in  evi- 
dence in  a  subsequent  action  of  eject- 
ment. Cooper  V,  Smith,  8  Watts  (Pa.) 
536. 

A  deposition  in  a  partition  suit  is 
admissible  in  an  ejectment  suit  which 
involves  the  title  to  the  same  land. 
Campau  v,  Dubois,  39  Mich.  274. 

Oompetanoy  at  an  Admlaiioii  or  Unt 


Ck>ntradiotion.— The  deposition  of  a 
witness  may  be  read  in  evidence 
against  him  as  an  admission,  though 
the  suit  in  which  it  was  taken  was  not 
between  the  same  parties,  Kritzer  v. 
Smith,  31  Mo.  296;  Heth  v.  Young,  11 
B.  Mon.  (Ky.)  278;  or  for  the  purpose 
of  contradiction,  Holman  v.  Norfolk 
Bank,  12  Ala.  408;  Bartelott  v.  Inter- 
national Bank,  119  111.  260;  Heth  v. 
Young,  II  B.  Mon.  (Ky.)  278. 

As  between  Parties  Priyy.— To  permit 
the  introduction  of  depositions  in  one 
cause  which  have  been  taken  in  an- 
other, the  parties  must  be  the  same 
or  there  must  be  privity  in  blood,  in 
law,  or  in  estate.  Merrill  v.  Bell,  6 
Smed.  &  M.  (Miss.)  730;  Harrington 
V.  Harrington,  2  How.  (Miss.)  701. 
See  also  Searle  v,  Richardson,  67  Iowa 
170;  Southern  White  Lead  Co.  v. 
Haas,  73  Iowa  399;  Kerr  v.  Gibson, 
8  Bush  (Ky.)  129;  Goodrich  v,  Han- 
son, 3^  111.  508;  Wade  V.  King,  19  111. 
301;  Leslie  v.  Rich  Hill  Coal  Min. 
Co.,  1 10  Mo.  31 ;  Parsons  v.  Parsons, 
45  Mo.  265. 

In  the  hearing  of  an  original  bill  in 
the  nature  of  a  supplemental  bill  and 
bill  of  revivor,  depositions  taken  in  the 
original  suit  may  be  read.  Benzein  v. 
Robenett,  i  Dev.  Eq.  (N.  Car.)  448. 

Where  a  deposition  which  was  taken 
in  one  action  is  sought  to  be  read  in 
another  upon  the  ground  of  privity 
between  the  parties,  it  must  appear 
that  the  party  who  offers  the  deposi- 
tion has  an  interest  in  the  subject-  mat- 
ter derived  from  a  partv  to  the  former 
action.  Bryan  v,  Malloy,  90  N.  Car. 
508. 

A  deposition  taken  in  one  action  is 
admissible  in  another  between  the  suc- 
cessors in  interest  of  the  original  par- 
ties to  the  same  subject-matter.  Briggs 
V.  Briggs,  80  Cal.  253. 

Bight  to  Oross-examlne  at  Controlling 
Qnestion. — It  is  also  held  that  perfect 
identity  of  the  parties  is  not  necessary 
to  admit  a  deposition  in  one  case  which 
was  taken  in  another,  but  that  the 
essential  question  is,  Had  the  opposite 
party  a  fair  opportunity  for  cross- 
examination  of  the  witnesses  upon  the 
points  involved  in  the  controversy? 
Emerson    v,    Navarro,   31    Tex.  33S; 
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suit  other  than  the  one  in  which  it  is  ofifered,  it  is  nevertheless 
admissible  if  it  appears  that  the  parties  and  the  subject-matter 
are  the  same  in  both  suits,^  and  that  the  party  against  whom  it  is 


Dawson  v.  Smith,  3  Houst.  (Del.)  335; 
Wade  V,  King,  19  111.  307 ;  McConnel 
V,  Smith,  27  111.  334. 

To  Prove  Pedigree. — When  the  wit- 
nesses are  dead  their  depositions  taken 
in  a  former  suit  may  be  read,  on  the 
question  of  pedigree,  though  the  par- 
ties be  different.  Lampton's  Succession, 
35  La.  Ann.  418. 

By  Stipulation. — Where  the  parties 
stipulate  that  a  deposition  may  be  used 
which  had  been  taken  in  another  cause 
described  as  pending  at  the  time  be- 
tween certain  parties,  it  was  held  that 
the  deposition  was  admissible  notwith- 
standing the  fact  that  the  cause  was 
not  actually  pending  but  had  already 
been  determined,  it  appearing  that  the 
suit  in  which  the  deposition  was  taken 
was  the  same  referred  to  by  stipulation. 
Chew  V,  Parker,  3  Rawie  (Pa.)  283. 

1.  Alabama, — Long  v,  Davis,  18  Ala. 
801. 

/liinois.'^Doyle  v.  Willey,  15  111.  576; 
Wade  V,  King,*  19  111.  301 ;  McConnel 
V.  Smith,  27  111.  232 ;  Pratt  v.  Kendig, 
138  III.  293. 

Indiana . — Maggart  v.  Freeman,  27 
Ind.  531. 

Iowa. — Searle  v,  Richardson,  67  Iowa 
170;  Southern  White  Lead  Co.  v, 
Haas,  73  Iowa  399;  Atkins  v.  Ander- 
son, 63  Iowa  739 ;  Shaul  v.  Brown,  28 
Iowa  37. 

Kentucky, — Kerr  v.  Gibson,  8  Bush 
(Ky.)  129. 

Maine, — Chase  v.  Springvale  Mills 
Co.,  75  Me.  156;  Folan  v.  Lary,  65  Me. 
II. 

Michigan. — Woolenslagle  v.  Runals, 
76  Mich.  545. 

Missouri. — Lohman  v,  Stocke,  94 
Mo.  672 ;  Tindall  v.  Johnson,  4  Mo.  113. 

Nevada. — Scott  v.  Bullion  Min.  Co., 
a  Nev.  81. 

New  Hampshire. — Gove  v.  Lyford, 
44  N.  H.  535 ;  Leviston  v,  French,  45 
N.  H.  21. 

North  Carolina. — Stewart  v.  Reg- 
ister, 108  N.  Car.  588. 

Pennsylvania, — Hobart  v.  McCoy, 
3  Pa.  St.  419;  Kohler  v,  Henry,  4  Phila. 
(Pa.)  61. 

Texas. — Emerson  v.  Navarro,  31 
Tex.  338. 

England. — Nevll  v.  Johnson,  a  Vern. 
447. 


Same  Count  In  Two  Actions. — Under 
an  act  providing  that  a  deposition  which 
is  admissible  in  the  case  in  which  it 
was  taken  may  be  read  in  evidence  in  a 
subsequent  cause  between  the  same 
parties  involving  the  same  matter,  if 
one  count  in  the  second  action  is  the 
same  as  a  count  in  the  first  action,  a 
deposition  taken  in  the  first  action  may 
be  read  in  support  of  the  same  count  in 
the  second  action.  Kohler  v,  Henr)', 
4  Phila.  (Pa.)  61. 

Splitting  Cause  of  Action. — Where  a 
complaint  was  filed  by  several  plaintiffs 
jointly,  after  which  one  of  the  plaintiffs 
was  stricken  out,  and  thereafter  the 
cause  of  action  set  up  in  the  complaint 
was  split  into  several  actions,  it  was 
held  that  a  deposition,  if  otherwise 
valid,  might  be  used  on  the  trial  of 
either  or  all  of  such  separate  actions. 
Maxwell  v.  Brooks,  54  Ind.  98. 

Deposition  Taken  under  Original  BUL — 
Where  a  cross-bill  is  filed  after  the  tak- 
ing of  a  deposition  under  an  original 
biU,  such  deposition  is  admissible  where 
an  order  has  been  entered  providing 
that  depositions  taken  in  an  original 
suit  may  be  read  in  a  cross-suit  with 
like  effect  and  subject  to  the  same  ex- 
ceptions.    Smith  V,  Profitt,  82  Va.  83a. 

Filing  In  the  Second  Cause.— Under 
the  practice  in  loiva  it  was  held  that  a 
deposition  taken  in  one  cause  could 
not  be  used  in  another  unless  it  were 
filed  in  the  cause  in  which  it  was  of- 
fered, or  leave  had  been  obtained  be- 
fore the  commencement  of  the  trial  to 
use  it  in  such  cause.  Searle  v.  Rich- 
ardson, 67  Iowa  170. 

So,  also,  where  the  parties  entered 
into  a  stipulation  that  a  deposition 
might  be  used  in  another  suit,  such 
stipulation  was  held  not  to  dispense 
with  the  necessity  of  filing.  Borland 
V,  Chicago,  etc.,  R.  Co.,  78  Iowa  94. 

FUlng  In  First  Cause. — Where  a  dep- 
osition was  produced  in  one  cause 
which  was  taken  years  before  -  in 
another,  in  the  absence  of  proper  evi- 
dence that  the  deposition  was  filed  in 
the  first  cause  it  was  rejected.  Ross 
V,  Barker,  5  Watts  (Pa.)  391. 

A  circuit  court  has  no  authority  to 
compel,  by  subpoena  duces  tecum,  the 
production  of  a  deposition  taken  in  a 
chancery  cause  and  which  is  still  in 
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proposed  to  introduce  the  deposition  in  evidence  had  an  oppor- 
tunity to  cross-examine  the  witnesses.* 

XnabOity  of  Witneis  to  Attend. — And  where  the  parties  and  the  sub- 
ject-matter are  the  same,  the  inability  of  the  witness  to  attend 
the  trial,  as  by  reason  of  nonresidence,  sickness,  or  death,  is  some- 
times held  sufficient  to  admit  the  deposition.* 

20.  Effect  of  Amendment  of  Process  or  Pleading  after  Taking 
Deposition. — Where,  after  a  deposition  is  taken,  the  pleadings  are 
amended,  unless  there  is  a  substantial  change  in  the  issues,  the 
deposition  may  still  be  used  ;*  and  in  respect  to  amendments  by 


the  hands  of  the  commissioner,  to  be 
used  in  the  former  court.  Smith  v, 
Collins,  94  Ala.  394. 

Two  Suite  Pending  at  the  Same  Time. — 
When  two  suits  are  pending  in  the 
same  court  between  the  same  parties, 
a  deposition  may  be  taken  to  be  used  in 
both  cases  upon  one  ijotice,  affidavit, 
and  commission.  Scott  v.  Bullion  Min. 
Co.,  2  Nev.  81 .  But,  to  the  contrary,  see 
Laithe  v,  McDonald,  7  Kan.  254. 

Where  one  action  was  brought  by 
two  plaintiffs,  one  of  whom  brought  an 
action  alone  against  the  same  defend- 
ant, and  the  two  cases  were  tried  to- 
gether by  consent,  it  was  held  that  a 
deposition  taken  in  the  latter  cause 
might  be  read  on  the  trial.  Smith  v. 
Lane,  12  S.  &  R.  (Pa.)  80. 

Several  Actions  Pending  at  Same  Time 
—  Different  Defendants.  —  Where  one 
plaintiff  brings  several  actions  against 
different  obligors  on  the  same  bond,  a 
deposition  taken  by  a  defendant  in  one 
of  such  actions  cannot  be  used  in  the 
others.  Brown  v,  Johnson,  13  Gratt. 
(Va.)  644. 

Agreement  of  Parties. — In  Holmes  v. 
Budd,  II  Iowa  186,  it  was  held  that  a 
deposition  of  a  witness  by  the  name  of 
Budd  (one  of  the  defendants),  taken  in 
a  case  pending  in  the  same  court,  in 
which  Nelson  Reed  was  plaintiff  and 
L.  H.  Mason  was  defendant,  under  an 
agreement  b^'  the  defendant  that  said 
deposition  niight  be  used  in  any  case 
pending  in  said  court  wherein  the  said 
Budd  et  al.  were  parties,  might  be 
admitted  therein  by  virtue  of  said 
agreement,  although  the  relation  of  the 
parties  to  the  two  suits  did  not  appear, 
nor  was  there  any  other  reason  for  the 
admission  of  the  deposition  apparent. 

In  Vermont  it  was  held  that  a  deposi- 
tion taken  without  consent  to  be  used 
in  different  causes  between  the  same 
parties  is  not  admissible  in  either  cause. 
Bemis  v.  Morrill,  38  Vt.  153. 


1.  Wade  V.  King,  19  111.  301 ;  Mc- 
Connel  v.  Smith,  27  111.  233 ;  Chase  v. 
Springvale  Mills  Co.,- 75  Me.  156; 
Stewart  v.  Register,  108  N.  Car.  588 ; 
Gove  v.  Lyford,  44  N.  H.  525. 

2.  Long  V.  Davis,  18  Ala.  801;  Duval 
V,  McLoskey,  i  Ala.  708;  Chase  v. 
Springvale  Mills  Co.,  75  Me.  156;  Pleas- 
ants f.  Clements,  2  Leigh  (Va.)  474; 
Riegel  v,  Wilson,  60  Pa.  St.  392 ;  Car- 
penter v.  Groff,  5  S.  &  R.  (Pa.)  162. 

But  some  cases  hold  that  such  a  dep- 
osition is  admissible  only  when  the 
witness  is  dead.  Shepherd  v,  Willis, 
19  Ohio  142 ;  0*Harra  v.  Hunt,  19  Ohio 
460;  Weeks  z».  Lowerre,  8  Barb.  (N. 
Y).  532;  Crary  v.  Sprague,  12  Wend. 
(N.  Y.)  45;  Powell  V.  Waters,  17 
Johns.  (N.  Y.)  179;  Wilbur  v.  Selden, 
6  Cow.  (N.  Y.)  162. 

In  MassaclmsettSt  while  the  death  of  a 
witness  has  been  held  sufficient  to  ad- 
mit such  a  deposition,  Radclyffe  v. 
Barton,  161  Mass.  329;  Yale  v.  Com- 
stock,  112  Mass.  267,  yet  a  deposition 
was  excluded  in  a  case  where  all  the 
prerequisites  to  its  admissibility  con- 
curred, except  that  it  appeared  that 
the  witness  was  living,  though  in 
another  state.  Sewall  v,  Robbins,  139 
Mass.  164. 

In  Tennessee  a  deposition  is  not  ad- 
missible in  a  cause  in  which  it  is  not 
taken.  Louisville,  etc.,  R.  Co.  r.  At- 
kins, 2  Lea  (Tenn.)  248;  Ross  v.  Cobb, 
9  Yerg.  (Tenn.)  463. 

But  where  the  witness  has  become 
non  compos  his  deposition  taken  in  a 
former  suit  may  be  competent  evi- 
dence, when  proved  by  witnesses  who 
heard  him  make  the  statements  con- 
tained in  his  deposition.  Ross  v.  Cobb, 
9  Yerg.  (Tenn.)  463. 

8.  State  V.  Nashville  Sav.  Bank,  16 
Lea  (Tenn.)  iii;  Anthonys.  Savage, 
3  Utah  277;  Weatherby  v.  Brown,  106 
Mass.  338.  See  also  Agee  v.  Williams, 
30  Ala.  636 ;  Brice  v.  Lide,  30  Ala.  647. 
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change  of  parties  subsequent  to  the  taking,  it  is  the  general  rule 
that  if  the  testimony  is  alike  applicable  to  the  case  after  as  well 
as  before  the  amendment,  the  deposition  may  be  read.* 

21.  Depositions  in  Foreign  Language.— (See  also  supra,  y,N. Certifi- 
cate^— When  the  witness  whose  deposition  is  taken  is  unable 
to  speak  the  English  language,  it  is  no  objection  that  the  answers 
are  given  in  a  foreign  language,*  and  where  the  depositions  are 
required  to  be  in  English  the  officer  may  act  as  his  own  interpreter.^ 


MlBdetorlptlon  In  Snlidect-m&tter  of 
8nlt. — The  deposition  of  a  witness  is 
not  rendered  incompetent  by  an 
amendment  of  the  complaint  correct- 
ing a  misdescription  of  the  subject- 
matter  of  the  suit.  Cooper  v.  Gran- 
berry,  33  Miss.  117. 

LeayULg  ont  Defendant  Who  had  Paid 
Portion  of  Debt. — The  amendment  of 
a  declaration,  after  depositions  were 
taken,  by  leaving  out  one  of  the  defend- 
ant's partners  who  had  paid  his  portion 
of  the  debt  and  had  been  discharged, 
will  not  render  the  deposition  inadmis- 
sible if  the  amendment  did  not  alter 
the  substance  of  the  issue  as  to  any  fact 
to  which  the  deposition  related.  Hol- 
dridge  v.  Farmers',  etc.,  Bank,  16  Mich. 
66. 

Gorreotlon  of  Name  of  Party  to  Snlt. — 
Where,  at  the  time  a  deposition  was 
taken,  the  names  of  the  plaintiffs  were 
staled  as  John  Knox  Boggs  and  John 
Knox,  late  partners,  trading  under  the 
firm  name  of  Knox,  Boggs  \  Co.,  and 
thereafter  an  amendment  was  made 
whereby  it  appeared  that  John  Knox, 
James  ^oggs,  and  James  A.  Knox,  late 
partners,  etc.,  were  plaintiffs,  it  was 
held  that  the  deposition  was  inadmis- 
sible for  the  reason  that  the  parties  that 
stood  on  the  record  were  different,  and 
that  the  deposition,  having  been  taken 
in  one  suit,  could  not  be  received  in  an- 
other.    Horbach  v.  Knox,  6  Pa.  St.  377. 

1.  Holmes  i\  Boydston,  i   Neb.  346. 

Technical  Amendment. — A  mere  tech- 
nical amendment  of  proceedings  will 
not  render  void  all  previous  depositions 
taken  in  the  cause.  Vincent  v.  Conk- 
lin,  I  E.  D.  Smith  (N.  Y.)  303. 

Striking  ont  Name  of  Party. — In  an  ac- 
tion brought  in  the  names  of  three  per- 
sons as  partners,  it  appeared  that  one 
of  the  persons  named  had  died  before 
commencement  of  the  suit,  which  fact 
was  unknown  to  the  attorney  bringing 
it,  and  thereafter,  and  before  amend- 
ment by  striking  out  the  name  of  the 
deceased  plaintiff,  the  deposition  was 
taken.    It  was  held  that  the  deposition 


might  properly  be  read.  Cragin  v, 
Gardner,  64  Mich.  399.  See  also  Jemi- 
8on  V.  Smith,  37  Ala.  185;  Agee  v. 
Williams,  30  Ala.  636;  Goldsmith  v. 
Picard,  27  Ala.  142. 

DlBcontlnnance  aa  to  One  Defjsndant. — 
A  deposition  taken  before  a  discontin- 
uance as  to  one  defendant,  to  be  used 
aeainst  all  the  original  defendants, 
after  such  discontinuance  may  be  used 
against  the  remaining  defendants. 
Medcalf  v.  Seccomb,  36  Me.  71. 

Deviation  from  the  Rnle. — Where  de- 
fendants are  brought  before  the  court 
for  the  first  time  by  an  amended 
bill,  a  deposition  previously  taken  is 
inadmissible  against  the  objection  of 
the  new  defendants.  State  v.  Nash- 
ville Sav.  Bank,  16  Lea  (Tenn.)  iii. 

Where  a  deposition  is  taken  in  a 
suit  and  defendants  are  afterwards 
added,  it  is  error  to  allow  the  attor- 
ney for  one  of  the  defendants,  against 
objections,  to  read  a  part  of  the  depo- 
sition to  the  jury.  Smith  t'.  Milwau- 
kee Builders',  etc.,  Exch.  (Wis.  1895), 
64  N.  W.  Rep.  1041. 

A  deposition  cannot  be  read  against 
a  party,  added  by  amendment  after 
taking  the  deposition,  who  is  in  no 
way  interested  in  the  issue  between  the 
original  parties.  Kerr  v.  Gibson,  8 
Bush  (Ky.)  129. 

2.  Kuhtman  v.  Brown,  4  Rich.  (S. 
Car.)  479 ;  Cavasos  v.  Gonzales,  33 
Tex.  133. 

Translation  at  the  Trial. — A  sworn  in- 
terpreter may  translate  answers  in  a 
foreign  language  to  the  jury.  Kuht- 
man T'.  Brown,  4  Rich.  (S.  Car.)  479; 
Cavasos  v,  Gonzales,  33  Tex.  133; 
Christman  v.  Ray,  42  111.  App.  iii. 

8.  Christman  x\  Ray,  42  111.  App. 
III.  See  also  State  v,  Cardinas,  47 
Tex.  251. 

Deposition  of  Foreigner  Appearing  In 
Kngllflh  Language. — In  the  absence  of  a 
statutory  provision  or  special  instruc- 
tions, the  commissioner  acts  as  inter- 
preter, and  the  deposition  of  a  witness 
who  does  not  speak  the  English  lan- 
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22.  Lost  Depositions. — The  law  of  evidence  that  the  contents  of 
written  instruments  lost  or  destroyed  may  be  proved  by  com- 
petent evidence  applies  as  well  to  depositions  as  to  other  docu- 
ments.* 

23.  Who  may  Bead— a.  Right  of  Parties— (i)  Generally. — 
The  party  taking  a  deposition  need  not  offer  it  in  evidence  and 
cannot  be  forced  to  do  so.*     But  when  the  deposition  is  taken 


guage  will  not  be  suppressed  because 
the  answers  appear  in  the  English  lan- 
guage, where  it  is  not  shown  that  the 
officer  was  unable  to  translate  the  ques- 
tions and  answers  or  that  there  was 
unfairness  in  the  taking  of  the  deposi- 
tion. Leetch  v.  Atlantic  Mut.  Ins. 
Co.,  4  Daly  (N.  Y.)  518.  See  also  Mc- 
Kinney  v.  O'Connor,  26  Tex.  5 ;  City 
F.  Ins.  Co.  V.  Carrugi,  41  Ga.  660. 

1.  Burton  v.  Driggs,  20  Wall.  (U.  S.) 
135,  ex^iatftifij^Follett  v.  Murray,  17 
VL  530,  and  Low  v.  Peters,  36  Vt.  177. 
Wiien  Copy  of  Lost  Deposttlon  Ad- 
mlssiUe— Death  of  Witness. — A  copy  of 
the  lost  deposition  of  a  deceased  wit- 
ness is  admissible  upon  parol  proof  that 
all  the  formalities  required  by  statute 
were  observed  in  taking  the  original. 
Low  V.  Peters,  36  Vt.  177,  disiin^uisk- 
ing  Follett  V.  Murray,  17  Vt.  530. 

Where  the  deposition  of  a  witness, 
taken  and  read  on  the  trial  of  a  former 
cause,  is  lost  and  the  witness  is  dead,  the 
contents  of  such  deposition  may,  when 
material,  be  proved  by  any  person  who 
knows  and  can  testify  as  to  its  contents. 
There  is  no  difference  in  this  respect 
between  lost  depositions  and  any  other 
testimony,  except  that  if  the  witness  is 
living,  proof  of  the  contents  cannot  be 
made,  as  it  would  not  be  equal,  as  testi- 
mony, to  the  production  of  the  witness 
himself.  Aulger  v.  Smith,  34  111.  534. 
In  Follett  V.  Murray,  17  Vt.  530,  the 
trial  court  admitted  in  evidence  the 
copy  of  a  deposition  upon  proof  that 
the  original  deposition  had  been  de- 
stroyed, and  that  the  copy  which  had 
been  filed  with  the  clerk  was  a  true 
copy,  and  the  Supreme  Court  reversed 
this  ruling  on  the  ground  that  it  did  not 
appear  that  the  deponent  was  dead, 
that  the  original  deposition  had  ever 
been  used  upon  a  previous  trial,  or 
that  a  copy  of  the  caption  or  certificate 
purported  to  have  been  given  or  proved. 
Insufficiency  of  Otjectlonto  Exclude. — 
Where  depositions  have  been  de- 
stroyed by  fire,  and  copies  admittedly 
correct  are  offered  in  evidence,  objec- 
tion    to     their    introduction,    on    the 


ground  that  the  death  of  the  witness 
was  not  shown,  and  that  it  was  not 
proven  that  they  were  not  competent 
to  testify,  nor  that  their  depositions 
could  not  be  retaken,  is  untenable,  as 
it  should  also  have  been  put  upon  the 
ground  that  the  witnesses  were  not 
shown  to  reside  in  another  state  and 
more  than  one  hundred  miles  from  the 
place  of  trial.  Stebbins  v,  Duncan, 
108  U.  S.  32. 

Lost  Interrogatories — Georgia. — 
Where  a  deposition  was  taken  upon 
interrogatories  and  commission,  and 
after  it  was  returned  the  interrogatories 
were  lost,  it  was  held  that  when  the 
commission  was  returned  executed  the 
interrogatories  became  office  papers » 
and  as  such  could  be  established  in- 
stanter  upon  motion,  under  Code 
Georgia,  ^^  3889,  3980.  Central  R.  Co. 
V.  Wolff,  74  Ga.  665. 

When  Contents  Cannot  be  Proved. — 
The  contents  of  a  lost  deposition  can- 
not be  proved  by  secondary  evidence 
where  there  is  nothing  showing  that 
the  adverse  party  had  notice  of  the 
filing  of  the  interrogatories  or  was 
called  upon  to  cross-examine,  or  that 
the  deposition  was  read  on  a  former 
trial  of  the  cause.  American  Union 
Tel.  Co.  V.  Daughtery,  89  Ala.  191. 

2.  Hale  v,  Gibbs,  43  Iowa  380. 

Same  as  to  Cross  -  examination.  — 
Where  a  witness  is  examined  by  com- 
mission the  party  cross-examining  may 
withdraw  his  cross-questions,  but  the 
other  party  may  have  the  liberty  to 
read  them  if  he  so  desires.  Williams 
V.  Kelsev,  6  Ga.  365  ;  Pulaski  v.  Ward, 
2  Rich.  (S.  Car.)  119. 

Failure  to  Use  Not  Surprise  Authoriz- 
ing New  Trial. — The  failure  of  a  party 
who  has  taken  depositions  to  use  them 
on  the  trial,  and  his  resort  to  other  evi- 
dence, is  not  surprise  for  which  a  new 
trial  will  be  granted.  Heath  v.  Scott, 
65  Cal.  548. 

When  the  Deposition  Is  Not  Required 
to  be  Filed. — A  party  taking  a  depo- 
sition which  the  law  does  not  require 
to  be  filed  may  use  it  or  not  as  he  sees 
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and  filed  it  is  for  the  use  of  either  party ;  if  the  party  at  ivhose 
instance  it  was  taken  does  not  offer  it,  the  opposite  party  may  do 
so.^      When  the  right  to  read  a  deposition  depends   upon     the 


fit,  and  cannot  be  required  by  the  ad- 
verse party  to  produce  it.  Wait  v. 
Brewster,  31  Vt.  516. 

1.  Alabama, — Stewart  v.  Hood,  10 
Ala.  600. 

Illinois. — Forbes  v.  Snyder,  94  111. 

374. 

Iowa, — Crick  v,  McClintic,4  Greene 
(Iowa)  290;  Pelamourges  v.  Clark,  9 
Iowa  I ;  Wheeler  v.  Smith,  13  Iowa 
564;  Hale  V.  Gibbs,  43  Iowa  380 ;  Citi- 
zens' Bank  v,  Rhutasel,  67  Iowa  3x6; 
Brown  v.  Byam,  65  Iowa  374. 

Kentucky. — Musick  v,  Ray,  3  Mete. 
(Ky.)  ^31;  Weil  v.  Silverstone,  6  Bush 
(Ky.)  698;  Sullivan  v.  Norris,  8  Bush 
<Ky.)  519. 

Maryland. — Little  v,  Edwards,  69 
Md.  499. 

Missouri, — Greene  v,  C bickering,  10 
Mo.  109;  McClintock  v.  Curd,  32  Mo. 
411;  Norris  V.  Brunswick,  73  Mo.  256; 
Watson  V,  Race,  46  Mo.  App.  546. 

Nebraska, — Converse  v,  Meyer,  14 
Neb.  190. 

New  Tork. — Gellatly  v.  Lowery,  6 
Bosw.  (N.  Y.)  113;  Weber  v.  Kings- 
land,  8  Bosw.  (N.Y.)4ic. 

North  Carolina, — Collier  v.  Jeffries, 
2  Hayw.  (N.  Car.)  400. 

OAfV?.— Wilson  V.  Runyon,  Wright 
(Ohio)  651. 

Pennsylvania, —  O'Connor  v.  Amer- 
ican Iron  Mountain  Co.,  56  Pa.  St.  234. 

South  Carolina, — Pulaski  v.  Ward, 
2  Rich.  (S.  Car.)  119. 

Tennessee. — Brandon  r.  Mullenix, 
II  Heisk.  (Tenn.)  446;  Richmond  v. 
Richmond,  10  Yerg.  (Tenn.)  343. 

Vermont.  —  Wait  r.  Brewster,  31 
Vt.  516;  Wing  V.  Hall,  47  Vt.  182. 

West  Virgrin'ta. — Echols  v.  Staun- 
ton, 3  W.  Va.  574. 

Wisconsin. — Juneau  Bank  v.  Mc- 
Spedon,  15  Wis.  630;  Hazleton  v. 
Union  Bank,  32  Wis.  34. 

Leave  to  Withdraw. — Unless  the  party 
taking  the  deposition  obtains  leave  to 
withdraw  it  from  the  files,  or  declines 
to  read  it  himself,  the  other  party  may 
introduce  it.  Adams  v.  Russell,  85  111. 
284;  Forbes  v,  Snyder,  94  111.  374. 

Under  the  MasBachusetts  Superior 
Oonrt  Rule  No.  41,  which  provides  that 
**when  a  deposition  has  been  filed,  if 
not  read  on  the  trial  by  the  party 
taking  it,  it  may  be  used  by  the  other 
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party,  if  he  sees  fit,  he  paying  the  costs 
of  takine  the  same,*'  it  is  in  the  discre- 
tion of  the  presiding  justice  to  exclude 
a  deposition  so  offered  if  the  costs  have 
not  been  paid  on  demand  of  the  parly 
at  whose  instance  it  was  taken,  but  if 
the  demand  is  not  made  and  the  depo- 
sition is  admitted,  it  will  not  be  held 
improperly  admitted  because  the  costs 
of  takinp^  were  not  paid  or  tendered. 
Radclyflte  v.  Barton,  161  Mass.  327. 

See  Dana  v.  Underwood,  19  Pick. 
(Mass.)  105,  in  which  it  was  said  that 
to  permit  a  deposition  to  be  read  by 
the  party  against  whom  it  was  taken 
would  be  to  confer  the  right  upon 
the  party  to  ask  his  own  witness  lead- 
ing questions,  thus  allowing  the  intro- 
duction of  testimony  which  the  party 
had  cross-examined  against  the  party 
who  took  the  deposition  who  did  not 
have  that  right. 

Right  of  Party  Procnzlng  DepostOon 
to  Read  Cross -ezaminatloii. —  Where  a 
party  at  whose  instance  a  deposition  is 
taken  has  read  the  answers  to  the  ex- 
amination in  chief,  he  may  likewise 
read  the  answers  on  cross-examination 
if  the  adverse  party  declines  to  do  so. 
Lowry  v.  Harris,  12  Minn.  255  ;  Byers 
V.  Orensstein,  42  Minn.  386,  citing  In  re 
Smith,  34  Minn.  436. 

As  between  Intenreners. — Where  in- 
terveners come  into  an  action  by  sep- 
arate pleadings,  claiming  property 
which  is  the  subject  of  the  action  and 
tendering  the  same  issue  as  that  which 
constitutes  the  plaintiff's  cause  of  ac- 
tion, a  deposition  taken  upon  the  appli- 
cation of  one,  with  cross-interrogatories 
propounded  by  the  plaintiff,  is  admis- 
sible in  favor  of  the  other  intervener. 
Lougee  v.  Bray,  42  Minn.  323. 

Interpleading  Olalmants  on  Attach- 
ment.— A  '  deposition  taken  in  an  at- 
tachment suit,  to  be  read  upon  the 
trial  between  the  original  parties,  has 
been  held  to  be  inadmissible  upon  the 
trial  of  the  issue  between  interpleading 
claimants  and  the  plaintiff  in  the  at- 
tachment.    Doane   r.  Glenn,  i    Colo. 

495- 

Defendant  Not  Serred  with  Process. — 
A  deposition  cannot  be  read  against  a 
defendant  not  served  with  process. 
Saxby  v.  Neal,  2  Chand.  (Wis.)  53. 

Bzceptionto  the  Rule.— Where  a  party 
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inability  of  the  witness  to  attend  the  trial,  the  party  who  ofifers  it 
is  under  the  same  necessity  of  showing  that  fact  as  if  it  were  offered 
by  him  at  whose  instance  it  was  taken.* 

(2)  Depending  upon  the  Right  to  Withdraw, — It  is  sometimes 
provided  by  rule,  however,  that  a  party  who  procures  a  deposi- 
tion may  within  a  certain  time  withdraw  it  from  the  files.* 

b.  Effect  of  Offering. — Without  reference  to  the  fact  that  a 
deposition  is  procured  by  one  party  to  a  suit,  it  will  be  taken  as 
the  evidence  of  the  party  who  oflers  it  in  evidence.* 


took  a  deposition  for  the  purpose  of 
impeaching  the  credit  of  a  witness,  and 
refused  to  read  it  and  failed  to  impeach 
the  witness,  it  was  held  that  such  a  case 
was  an  exception  to  the  general  rule 
and  that  the  opposite  party  could  not 
read  the  deposition.  Sullivan  v,  Nor- 
ris,  8Bush  (Ky.)  519. 

One  party  cannot  read  the  deposi- 
tion of  the  adverse  party  against  his 
objection  where,  although  the  deposi- 
tion was  filed  and  published,  he  has 
never  offered  it  in  evidence.  Sexton  v. 
Brock,  15  Ark.  345. 

If  a  Parly  FaUa  to  File  Cross-litterroga- 
toriM  he  cannot  read  the  deposition 
over  the  objection  of  the  party  who 
procured  it.  Norvell  v.  Oury,  13  Tex. 
31;  Harris  v.  Leavitt,  16  Tex.  340; 
Refugio  V.  Byrne,  25  Tex.  193 ;  Bran- 
don V.  Mc Nelly,  43  Tex.  76. 

Party  HaTlng'Deiioaltion  Bzoliidad  Sub- 
seqnaiitly  Offerliig  It. — It  has  been  held 
that  the  right  to  read  a  deposition  in 
evidence  does  not  extend  to  a  party  at 
whose  instance  the  deposition  has  pre- 
viously been  excluded.  Thomas  v, 
Davis,  7  B.  Mon.  (Ky.)  227. 

1.  Under  a  rule  forbidding  the  read- 
ing of  a  deposition  if  the  witness  lives 
within  a  prescribed  distance  from  the 
court,  unless  he  is  sick  or  unable  to  at- 
tend, the  deposition  of  a  witness  taken 
by  a  party  who  docs  not  choose  to 
make  use  of  it  cannot  be  read  by  the 
adverse  party  if  the  witness  has  not 
been  subpoenaed  by  either  party  and 
there  is  no  proof  that  he  is  sick  or  un- 
able to  attend.  Gordon  v.  Little,  8  S. 
&R.(Pa.)533. 

2.  In  Matney  under  such  a  rule,  it 
was  held  that  a  party  might  withdraw 
a  deposition  at  any  time  during  the  first 
term,  but  if  it  should  be  left  on  the  file 
beyond  that  time  and  should  then  be 
withdrawn  and  the  party  should  refuse 
to  produce  it,  the  opposite  party  might 
read  a  copy  thereof  in  evidence.  Pol- 
leysv.  Ocean  Ins.  Co.,  14  Me.  141. 


Under  a  similar  rule  in  Massachu- 
setts it  was  held  that  the  fact  that  sev- 
eral depositions  were  fastened  together 
did  not  give  the  opposite  parly  the 
right  to  read  such  of  the  depositions  as 
were  not  read  in  evidence  by  the  party 
who  procured  them.  Ford  v.  Ford,  17 
Pick.  (Mass.)  418. 

8.  McArdle  v.  Bullock,  45  Ga.  89; 
Brandon  v,  MuUenix,  11  Heisk.  (Tenn.) 
446;  Neil  V,  Childs,  10  Ired.  (N.  Car.) 
195 ;  Strudwick  v.  Brodnax,  83  N.  Car. 
401 ;  Hazleton  v.  Union  Bank,  32  Wis. 
34.  See  also  infra,  XVIII.  11.  Depo- 
sitions Read  by  Adverse  Party. 

Who  may  OlnJect. — The  opposite  party, 
though  he  be  the  one  who  procured  the 
taking  of  the  deposition,  may  interpose 
such  substantial  objections  as  could 
have  been  made  by  the  party  against 
whom  it  was  taken.  In  re  Smith,  34 
Minn.  436. 

Bxtent  of  Proof. — The  party  propos- 
ing to  use  a  deposition  can  do  so  only 
to  prove  that  which  it  is  competent 
for  him  to  prove.     Forbes  v,  Snyder, 

94  111-  374- 

Impeachment  of  Witness.  —  Where  a 
plaintiff  takes  the  deposition  of  a  wit- 
ness and  declines  using  it,  the  defend- 
ant, if  he  chooses,  may  read  the  depo- 
sition, but  by  so  doing  he  makes  the 
witness  his  own  and  the  plaintiff  is  at 
liberty  to  impeach  the  credit  of  the 
witness.  Richmond  v.  Richmond,  10 
Yerg.  (Tenn.)  343. 

So,  where  a  deposition  taken  by  one 
party  is  introduced  by  the  other,  the 
former  may  contradict  the  testimony. 
Bloomington  v.  Osterle,  139  111.  120. 

But  it  was  held  in  New  Tork  that  a 
party  procuring  a  deposition  and  re- 
fusing to  read  it  could  not  impeach 
the  character  of  the  witness.  Jordan 
r.  Jordan, 3  Thomp.  &  C.  (N.  Y.)  269. 

The  Oonverse  Proposition. —  Where 
one  party  reads  the  answers  to  direct 
interrogatories  but  not  the  answers  to 
the   cross-interrogatories,   which    are 
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c.  How  Much  of  a  Deposition  may  be  Read. — As  has 
been  seen,  a  party  may  not  be  required  to  read  a  deposition  which 
he  has  procured,  or,  refusing  to  read  a  part,  it  may  be  read  by  the 
opposite  party,  yet  ordinarily  he  will  not  be  permitted  to  read 
only  sujh  excerpts  from  the  deposition  as  suit  his  purpose.* 

24.  Giving  Depositioii  to  Jiutt. — A  deposition  which  has  been 


read  by  the  adverse  party,  the  latter 
does  not  thereby  make  the  witness  his 
own  so  that  he  may  not  impeach  him. 
McArdle  v,  Bullock,  45  Ga.  89. 

1.  Lanahan  v,  Lawton,  50  N.  }.  Eq. 
276. 

Depoeition  Taken  in  AntioipaAion  of  Ad- 
▼erse  Testimony. — If  one  party  takes  a 
deposition  on  interrogatories,  a  part  of 
which  is  for  the  purpose  of  meeting 
certain  expected  testimony  from  the 
adverse  party,  and  does  not  otherwise 
intend  to  use  such  part,  he  must  ac- 
company the  interrogatories  with  a 
distinct  notice  in  writing  of  his  pur- 
pose in  taking  it,  or  such  adverse  party 
may  require  the  whole  to  be  read  to  the 
jury,  although  he  has  not  introduced 
the  expected  testimony  to  meet  which 
the  deposition  was  taken.  Linfield  v.Old 
Colony  R.  Corp.,  10  Cush.  (Mass.)  562. 

Reftisal  to  Bead  Crose-exaxnlnation. — 
The  defendant  offered  in  evidence  the 
deposition  of  a  certain  witness.  The 
plaintiff  objected.  The  court  over- 
ruled the  objection,  and  the  defendant 
then  read  in  evidence  the  examination 
in  chief  of  said  witness,  and  refused  to 
read  the  cross-examination.  The  plain- 
tiff then  moved  the  court  to  strike  out 
that  portion  of  the  deposition  which 
had  been  read,  unless  the  defendant 
would  offer  and  read  in  evidence  the 
balance  of  the  deposition.  The  defend- 
ant still  refusing  to  read  the  balance  of 
said  deposition,  the  court  struck  out 
what  had  been  read,  and  instructed  the 
jury  not  to  consider  the  same.  Grant 
V.  Fendery,  15  Kan.  236.  See  also  Kil- 
.  bourne  v.  Jennings,  40  Iowa  473. 

When  the  Testimony  Is  Divisible. — 
Where  a  witness  has  been  examined 
as  to  several  transactions,  the  adverse 
party  may,  if  the  party  procuring  the 
deposition  declines  to  do  so,  introduce 
the  whole  testimony  touching  that 
transaction  without  introducing  the 
testimony  as  to  the  other  transactions, 
but  he  cannot  introduce  a  part  only  of 
the  testimony  relating  to  a  single  trans- 
action without  introducing  all  that  the 
witness  has  said  on  the  subject.  Citi- 
zens' Bank  v,  Rhutasel,  67  Iowa  316. 


Establlsliing  the  Admission  of  a  Par^ 
to  the  Snlt. — Where  the  deposition  of 
one  party  has  been  taken  by  the  other, 
the  latter  may  read  a  portion  of  the  dep- 
osition for  the  purpose  of  establishing^ 
an  admission.  Van  Horn  v.  Smith,  59 
Iowa  142. 

When  Part  Read  to  Contradiot  Wit- 
ness.— Where  portions  of  a  deposition 
are  read  by  one  party  for  the  purpose 
of  contradicting  the  witness  who  made 
it,  the  adverse  party  may  read  so  much 
as  refers  to  the  same  subject  and  tends 
to  explain,  limit,  or  qualify  the  portion 
read  by  the  other  party.  Haines  v.  Re- 
public F.  Ins.  Co.,  52  N.  H.  467. 

ITreleyant  Faots. — A  party  offering  a 
deposition  is  not  bound  to  read  a  state- 
ment of  irrelevant  facts  contained  in 
it;  neither  can  the  other  party  read 
it  for  the  purpose  of  contradiction. 
Downey  v,  Murphey,  i  Dev.  &  B. 
(N.  Car.)  82;  Fountain  v.  Ware.  56 
Ala.  558. 

The  Doort  may  Require  the  Whole  to 
be  Read.  —  While  one  party  may  be 
permitted  to  read  such  portions  of 
a  deposition  as  he  desires,  to  dis- 
credit a  witness,  and  the  other  party- 
may  then  read  the  remainder  of  the 
depositk)n,  yet  the  court  may  require 
the  whole  deposition  to  be  read  at 
once.  Edwards  v.  Crenshaw,  30  Mo. 
App.  510;  Prewitt  t^  Martin,  59  Mo. 
325 ;  State  x\  Phillips,  24  Mo.  475 ; 
Norris  v.  Brunswick,  73  Mo.  256. 

An  Adverse  Party  who  has  appeared 
and  cross-examined  a  witness  is  en- 
titled to  the  benefit  of  the  deposition 
and  may  use  such  portions  of  it  as 
he  chooses  without  being  required  to 
read  the  whole.  Converse  7'.  Meyer, 
14  Neb.  190. 

Several  Depositions  Taken  and  Filed 
Together.  —  It  is  competent  for  one 
party,  on  the  trial  of  a  cause,  to  read 
in  his  own  behalf  a  deposition  regu- 
larly taken  and  filed  by  the  other,  and 
although  a  deposition  in  such  case 
may  be  certified  jointly  with  the  dep- 
ositions of  other  witnesses,  it  may  be 
detached  and  read  separately.  Echols 
V.  Staunton,  3  W.  Va.  574. 
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read  in  evidence  may  be  given  to  the  jury  when  they  retire  to 
make  up  the  verdict,  if  it  contains  no  inadmissible  testimony,* 
or  if  the  inadmissible  testimony  is  eliminated  therefrom,* 

XVnL  QBJECTI0H8 — 1.  Generally. — Counsel  have  an  unqualified 
right  to  raise  any  number  of  objections  to  the  admission  of  testi- 
mony, and  it  is  the  duty  of  the  court  to  hear  and  decide  them  ;' 
and  where  it  appears  from  a  deposition  that  a  portion  thereof 
favorable  to  one  party  was  objected  to,  it  will  be  presumed  that 
the  objection  was  made  by  the  adverse  party.* 

2.  Ibnner  of  Objecting. — From  the  authorities  cited  under  the 
appropriate  subdivisions  of  this  title,  it  will  be  seen  that  the 
manner  of  objecting  is  closely  allied  to  the  question  of  when  the 
objection  should  be  made,  as  where  the  objection  goes  to  the 
admissibility  of  the  whole  deposition  because  of  defects  in  taking 
it,  in  which  case  the  objection  is  usually  made  by  a  motion  to 
suppress.*     Thus  a  motion  to  suppress  a  deposition,  or  a  part 


1.  Where  a  deposition  is  in  part  in- 
competent it  cannot  be  passed  to  the 
jury.  Smith  v,  Nashua,  etc.,  R.  Co., 
11  N.  H.  loo;  Sliute  v.  Robinson,  41 
N.  H.308. 

SiOnnmed  under  Instmotions — ^By  Oon- 
BenL — By  consent  such  a  deposition  may 
be  handed  to  the  jury  with  the  instruc- 
tion by  the  court  that  the  jury  are  not  to 
regard  the  portions  of  the  deposition 
not  read.  Snute  v,  Robinson,  41  N.  H. 
308. 

%.  Hansbrough  v,  Stinnett,  25  Gratt. 
(Va.)  495;  Camp  v.  Averill,  54  Vt 
320;  Stites  V,  McKibben,  2  Ohio  St. 
5S8. 

An  Exception. — Depositions  of  which 
parts  have  been  underscored  by  the 
party  offering  them,  so  as  to  attract  the 
special  attention  of  the  jury,  are  inad- 
missible. Knight  V,  Coleman,  19  N. 
H.  118. 

Diacretlonary. — There  is  no  error  in 
refusing  to  allow  a  deposition  to  go  to 
the  jury  room  on  request  of  one  of  the 
jurors,  the  other  jurors  dissenting. 
Lafoon  z\  Shearin,  95  N.  Car.  391. 

Wlien  Incompetent  Evidence  Cannot 
be  EUmlnated. — Where  part  of  a  depo- 
sition, which  could  not  be  separated 
from  the  balance  without  mutilation, 
contained  incompetent  evidence  which 
was  ruled  out,  it  was  held  that  the 
court  might,  in  the  exercise  of  its  dis- 
cretion, refuse  to  send  it  to  the  jury. 
Stites  I'.  McKibben,  2  Ohio  St.  588. 

Contra. — In  West  Virffint'a  it  was 
held  that  depositions  are  not  within 
Code  W.  Va.,  c.  131,  ^  12,  which  pro- 
vides that  "papers  read  in  evidence. 


though  not  under  seal,  may  be  carried 
from  the  bar  by  the  jury."  State  v, 
Cain,  20  W.  Va.  679;  Welch  v.  Frank- 
lin Ins.  Co.,  23  W.  Va.  289. 

S.  Williams  v.  Eldridge,  I  Hill(N.Y.) 
249. 

Either  party  may  object  to  a  deposi- 
tion upon  the  ground  that  the  answers 
are  not  responsive  to  the  questions. 
Greenman  v,  O'Connor,  25  Mich.  30; 
Hamilton  v.  People,  29  Mich.  185; 
!A.merican  Merchants'  Union  Express 
Co.  V.  Gilbert,  57  111.  468 ;  Hazleton  v. 
Union  Bank,  32  Wis.  34 ;  Smithwick  v, 
Anderson,  2  Swan  (Tenn. )  573. 

A  party  may  not  object  to  questions 
and  answers  in  a  deposition  which  tend 
to  support  his  theory  of  the  case.  Ling- 
enfelser  v.  Simon,  49  Ind.  82. 

And  a  party  taking  a  deposition  can- 
not object  for  the  want  of  notice  to  the 
opposite  party.  Carpenter  v.  Dame, 
10  Ind.  125. 

Commission  Taken  out  by  Both  Parties 
for  Same  Witness. — Where  a  deposition 
is  taken  under  a  commission  sued  out 
by  one  party,  the  opposite  party  may 
object  to  the  competency  of  the  witness, 
notwithstanding  he  also  had  obtained 
a  commission  to  take  the  testimony  of 
the  same  witness,  but  did  not  proceed 
under  his  commission.  Beverley  v, 
Brooke,  2  Leigh  ( Va.)  425. 

4.  Miller  v,  McDonald,  13  Wis.  673. 

5.  Davis  V.  Mare,  32  Ark.  386. 
Pnrely  Formal  Defects  in  the  taking 

of  a  deposition  should  be  made  the 
basis  of  a  motion  to  suppress  it.  Rust 
V.  Eckler,  41  N.  Y.  488,  citing  Kimball 
V.  Davis,  19  Wend.  (N.  Y.)  439;  Zell- 
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thereof,  for  causes  which  can  be  remedied  by  another  examination 
of  the  witness,  must  be  made  before  the  beginning  of  the  trial,  but 
illegal  evidence  may  be  excluded  at  any  stage  of  the  cause  before 
it  is  read  where  it  is  apparent  that  it  could  not  be  rendered  legal 
on  a  re-examination.* 

3.  Nature  of  Objection — Should  Be  Specific. — General  objections  g^o 
only  to  the  substance  and  not  to  the  form  of  a  deposition,*  and 
objections  to  the  admission  of  depositions  in  evidence  should  be 
specific,  pointing  out  the  defect  relied  upon.* 

Part  Good  and  Part  Bad. — A  general  motion  to  strike  out  a  question 


weger  v,  Cafife,  5  Duer  (N.  Y.)  100; 
Sheldon  v.  Wood,  2  Bosw.  (N.  Y.)  280. 

Loss  of  Opportunity  to  Cross-ozamlne. 
— A  deposition  may  in  the  discretion  of 
the  court  be  suppressed  on  motion  in 
advance  of  the  trial,  if  the  case  falls 
within  the  principle  that  when  an  op- 
portunity to  cross-examine  a  witness 
has  been  lost  through  his  misconduct 
or  the  fault  or  omission  of  the  party 
calling  him,  or  any  other  like  cause, 
the  deposition  should  be  set  aside  or 
the  whole  testimony  rejected.  Hew- 
lett V.  Wood,  67  N.  Y.  394. 

The  Ezdnslon  of  an  interrogatory 
and  answer  furnishes  no  ground  K>r  the 
exclusion  of  the  whole  deposition. 
Lowry  v.  Harris,  12  Minn.  255;  St 
Anthony  Falls  Water- Power  Co.  v. 
Eastman,  20  Minn.  277  ;  Ramsey  v. 
Flannagan,  33  Ind.  305;  Goodrich  v. 
Goodrich,  44  Ala.  670;  Higgins  v. 
Wortell,  18  Cal.331.  See  infra,  XYHI. 
3.  Nature  of  Objection — Should  Be 
Specific, 

1.  Memphis,  etc.,  R.  Co.  v.  Maples, 
63  Ala.  601 ;  Wall  v,  Williams,  1 1  Ala. 
826;  Mumma  v,  McKee,  10  Iowa  107; 
American  Publishing  Co.  v,  C.  E. 
Mayne  Co.,  9  Utah  318. 

Such  a  motion  is  addressed  to  the 
sound  discretion  of  the  court,  but  should 
never  be  allowed  when  made  for  the 
first  time  at  the  trial.  Spence  v,  Mitch- 
ell, 9  Ala.  744;  Hewlett  v.  Wood,  67 
N.  Y.  394. 

2.  Thomas  v.  Dunaway,  30  111.  373. 
8.  Whitaker  v.  Sigler,  44  Iowa  419 ; 

Manning  v,  Gasharie,  27  Ind.  399; 
Southwick  V.  Berry,  I  Pin.  (Wis.)  559; 
Melton  V.  Troutman,  15  Ala.  535; 
Hatchett  v,  Gibson,  13  Ala.  588 ;  Moore 
V,  Willard,  30  S.  Car.  615;  Jackson  v. 
Hobby,  20  Johns.  (N.  Y.)  362 ;  McCarty 
V.  Edwards,  24   How.  Pr.  (N.  Y.  Su- 

freme  Ct.)  236;  Christman  v,  Ray,  42 
11.  App.  III. 
Sufficiency  of  Objection— Instances. — 


An  objection  to  each  sentence  of  each 
deposition  is  nothing  more  than  a  gen- 
eral  objection  to  each  deposition,  axid 
where  each  deposition  contains  some 
legal  evidence  the  objections  are  prop- 
erly overruled.  Taylor  v.  Strickland, 
37  Ala.  643;  Milton  v,  Rowland,  11 
Ala.  732 ;  Melton  v.  Troutman,  15  Ala. 

535- 

An  objection  to  a  deposition  because 
it  did  not  appear  from  the  certificate  of 
the  officer  who  took  it  that  it  had  been 
taken  in  conformity  to  the  statute,  etc., 
is  too  general.  Bulwinkle  v.  Cramer, 
30  S.  Car.  153.  See  also  Morrison  v. 
White,  16  La.  Ann.  100. 

A  general  objection  to  a  deposition 
is  not  sufficient  to  reach  an  irregular- 
ity, and  will  not  be  considered  as  ex- 
tending to  formal  defects.  Blunt  v. 
Williams,  27  Ark.  374;  Blackburn  v. 
Morton,  18  Ark.  384. 

An  exception  to  the  reading  of  a 
deposition  on  the  ground  that  the  com- 
mission was  "improvidently,  prema- 
turely, and  illegally  issued,"  in  the  ab- 
sence of  some  particular  designation 
of  the  infirmity  relied  on,  is  insufficient 
to  enable  the  appellate  court  to  pass 
on  the  application.  Greene  v»  Tally, 
39  S.  Car.  338. 

A  party  objecting  to  an  interroga- 
tory filed  before  the  issuing  of  a  com- 
mission to  take  a  deposition  should 
specify  the  ground  of  the  objection  in 
order  that  the  adverse  party  may  have 
an  opportunity  to  vary  the  interroga- 
tory. Allen  V.  Babcock,  15  Pick. 
(Mass.)  56. 

Motion  to  Suppress — Specific  Grounds. 
— The  reason  relied  on  to  suppress  a 
deposition  should  be  |>ointed  out. 
Maggart  v.  Freeman,  27  Ind.  531; 
Good  V.  Martin,  i  Colo.  406;  Corgan 
V,  Anderson,  30  111.  95;  Moss  v. 
Booth,  34  Mo.  316;  Chapman  v, 
Spicer,  10  Mo.  689;  Hempstead  v. 
Johnston,  18  Ark.  133. 
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and  an  answer  is  properly  overruled  if  it  appears  that  some  of  the 
matter  to  which  the  motion  is  directed  is  unobjectionable  and 
pertinent  to  the  issue.* 

MftteriAl  ?ortioiie  Unanewered. — So,  also,  a  motion  to  suppress  a 
deposition  because  a  witness  did  not  answer  material  portions  of 
mterrogatories  is  too  general  and  indefinite.* 

TrnhMng  <liieetioiif. — Where  some  of  the  questions  in  a  deposition 
are  leading  and  others  are  not,  an  objection  is  insufficient  which 
fails  to  point  out  specifically  the  questions  complained  of.* 

On  a  General  Oljeotion  the  court  is  not  bound  to  look  into  the  dep- 
osition further  than  to  see  that  some  of  it  is  admissible.*  And 
while  a  general  objection  will  reach  the  competency  of  the  testi- 
mony in  a  deposition,*  if  a  part  of  the  testimony  is  competent 
such  an  objection  will  be  overruled.® 

"Vahrer. — And  an  objection  to  a  deposition  upon  a  special  ground 
is  a  waiver  of  other  objections.'' 

4.  When  Objection  ahonld  be  Hade — a.  In  General. — While  it 
is  a  general  rule  that  objections  to  a  deposition  must  be  taken  in 


1.  Lee  V,  Hills,  66  Ind.  474;  Steel 
I?.  Shafer,  39  111.  App.  185.  Contra^ 
Townsend  v.  Pepperell,  99  Mass.  40. 

The  court  may  exclude  the  whole  of 
such  answer.  Hiscoz  v,  Hendree,  27 
Ala.  216. 

S.  Howard  v,  Coleman,  36  Ala.  721 ; 
Gassen  v,  Hendrick,  74  Cal.  444. 

An  objection  to  the  introduction  of  a 
deposition  on  the  ground  that  the  cross- 
interrogatories  were  answered  only  in 
part  is  too  general,  where  it  appears 
that  the  interrogatories  each  contained 
a  large  number  of  questions,  and  that 
an  answer  was  given  to  each  of  the  in- 
terrogatories, although  not  all  the  ques  - 
tions  contained  in  each  were  answered. 
Valton  V.  National  Fund  L.  Assur.  Co., 
20  N.  Y.  32. 

3.  Neyland  v.  Bendy,  69  Tex.  711; 
Parsons  v.  Huff,  38  Me.  137;  Clark  v. 
Moss,  1 1  Ark.  736. 

4.  It  is  the  duty  of  the  counsel  to 
point  out  what  they  object  to  and  to 
state  the  grounds  and  reasons  of  their 
objections.  Hurlburt  v.  Hurlburt,  63 
Vt.667. 

But  it  is  also  held  in  Alabama  ihBXth^ 
court  is  not  bound  to  look  further  than 
to  sec  that  there  is  some  illegal  testi- 
mony and  may  thereupon  exclude  the 
whole.  Crutcher  v.  Memphis,  etc.,  R. 
Co.,  38  Ala.  579.  If  the  objection  is  to 
a  deposition  which  is  admissible  in  part 
such  objection  should  be  confined  to 
the  inadmissible  portion.  Pettigrew  v. 
Bamum,  11  Md.  434;  Myers  v,  Casey, 
14  Cal.  543 ;  Higgins  v.  Wortell,  18  Cal. 


331 ;  Merriam  v,  Hartford,  etc.,  R.  Co., 
20  Conn.  363. 

5.  Garvm  v.  Luttrell,  10  Humph. 
(Tenn.)  16. 

6.  Alabama. — Walker  v.  Forbes,  31 
Ala.  9;  Love  v.  Dorgan,  ai  Ala.  583; 
Litchfield  v.  Falconer,  2  Ala.  280. 

Arkansas. — Hemphill  v.  Miller,  16 
Ark.  272. 

lo-wa. — Johnson  v.  Chicago,  etc.,  R. 
Co.,  51  Iowa  25. 

North  Carolina. — Smith  v.  McGre- 
gor, 96  N.  Car.  loi. 

Tennessee.  —  Mt.  Olivet  Cemetery 
Co.  V.  Shubert,  2  Head  (Tenn.)  116; 
Whitley  v.  Davis,  i  Swan  (Tenn.)  333. 

Vermont. — Webb  v.  Richardson,  42 
Vt.  465;  Hurlburt  v.  Hurlburt,  63  Vt. 
667. 

Virginia. — Harriman  v.  Brown,  8 
Leigh  (Va.)  697. 

Incompetency  of  Witness. — In  Ten- 
nessee a  general  objection  to  a  deposi- 
tion will  go  to  the  competency  of  the 
witness.  Miller  v.  State,  12  Lea 
(Tenn.)  223;  Garvin  v.  Luttrell,  10 
Humph.  (Tenn.)  16;  Barton  v.  Trent, 
3  Head  (Tenn.)  170;  Taylor  v.  May- 
hew,  II  Heisk.  (Tenn.)  596;  Whitley 
V.  Davis,  I  Swan  (Tenn.)  333.  Con- 
tra, Preslar  v,  Stallworth,  37  Ala.  402. 

7.  Potts  V.  Coleman,  86  Ala.  94; 
Walsh  V.  Pierce,  12  Vt.  130 ;  Brackett 
V,  Nikirk,  30  111.  App.  525 ;  Commer- 
cial Bank  v.  Union  Bank,  ii  N.  Y.  203. 

Where  a  general  objection  is  made 
to  a  part  of  a  deposition,  the  party  ob- 
jecting cannot  on  the  trial  enlarge  his 
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apt  time,*  no  rule  which  will  apply  in  every  case  can  be  laid 
down  as  to  when  all  objections  should  be  made.  Many  of  the 
states  have  fixed  statutes  and  rules  of  court  upon  the  subject, 
while  varying  objections  are  regarded  dififerently  in  different  juris- 
dictions as  to  the  substantiality  or  formality  of  their  character.* 
Allowing  Deposition  to  Bemain  on  File. — When  a  deposition  is  allo^ved 
to  remain  on  file  for  an  unreasonable  length  of  time,  the  party 
against  whom  it  is  to  be  used,  having  had  ample  opportunity  to 
raise  his  objections,  will  not  be  permitted  to  do  so  on  the  trial,* 
and  such  objections  will  not  be  permitted  when  the  party  has  been 
induced  to  believe  that  they  would  not  be  made.* 


objection  to  include  the  whole.     Bald- 
win V.  Doubleday,  59  Vt.  7. 

1.  Carson  v.  Mills,  69  N.  Car.  32; 
Brown  v,  Clement,  68  III.  192. 

Two  DajB  befiore  TriaL — A  motion 
made  two  days  before  the  trial,  to  sup- 
press a  deposition,  is  timely.  Evering- 
ham  V.  Lord,  19  111.  App.  565. 

Six  Montha  before  Trial.— Notice  of  a 
motion  to  exclude  a  deposition  given 
shortly  after  the  return  and  more  than 
six  months  before  the  cause  is  reached 
for  trial  is  sufficient.  Scholes  v,  Ack- 
erland,  13  111.  650. 

Notioe  of  OtitJeotion  under  Bnle. — A 
rule  of  court  relative  to  testimony 
taken  by  deposition  admitted  no  ob- 
jection to  it  on  trial,  other  than  to  rel- 
evancy or  competency,  unless  notice  of 
the  objection  in  writing  was  given  to 
the  opposite  counsel  within  ten  daj's 
after  notice  of  filing  the  deposition,  or 
a  motion  was  made  on  the  first  oppor- 
tunity to  suppress  it.  A  deposition 
taken  subject  to  this  rule  was  filed  on 
Friday ;  notice  of  the  filing  was  given 
on  Saturday;  on  Monday  the  term 
commenced;  on  Tuesday  exceptions 
were  filed  to  the  deposition,  and  after- 
wards on  the  same  day  a  jury  was 
sworn  in  the  case.  It  was  held  that  on 
this  state  of  facts  the  exception  was 
well  taken  to  the  admission  of  the  evi- 
dence. Cunningham  v,  Jordan,  x  Pa. 
St  442. 

2.  At  an  early  day  it  was  held  that  In 
the  absence  of  a  statutory  provision  or 
an  express  rule  of  court,  an  objection  to 
the  taking  of  a  deposition  might  be 
made  at  any  time  before  it  was  read. 
Dye  V,  Bailey,  2  Cal.  383  ;  Mills  v.  Dun- 
lap,  3  Cal.  94.  But  at  about  the  same 
time  the  Supreme  Court  of  Ohio  held, 
respecting  so  reasonable  and  necessary 
a  rule  as  that  no  exceptions  to  dep- 
ositions for  other  causes  than  the  com- 
petency of  the  witness  or  the  relevancy 
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of  the  testimony  should  be  heard  unless 
the  same  were  made  in  writing  and  no- 
tice thereof  given  before  the  cause  was 
called  for  trial,  that  in  the  absence  of 
any  positive  enactment  in  the  form  0/ 
a  rule  of  court,  the  general  principles 
of  practice  would  require  its  adoption. 
Cowan  V.  Ladd,  2  Ohio  St.  323. 

8.  Carroll  v.  Hodges,  98  N.  Car.  418; 
Carson  v.  Mills,  69  N.  Car.  32. 

Deposition  on  File  Six  Tears. — It  is  too 
late  to  object  to  the  reading  of  a  depo- 
sition which  has  been  permitted  to  re- 
main on  file  without  objection  for  six. 
yesLTS,  during  which  time  continuances 
were  had  and  the  venue  has  been 
changed.  Wasson  v.  Lin8ter,83  N.Car. 
575 ;  Woodley  v,  Hassell,  94  N.  Car.  157. 

Ftaudnlent  Execution  of  ConuniMdozi. — 
But  such  a  material  irregularity  as  that 
there  was  fraud  in  the  execution  of  the 
commission  will  not  be  waived  by  fail- 
ure to  object  while  the  cause  has  pro* 
gressed  through  several  stages,when  the 
objection  is  taken  before  the  hearing. 
Burtch  r.  Hogge,  Harr.  (Mich.)  31. 

4.  State  T'.  Dunn,  60  Mo.  64;  Del- 
venthal  v,  Jones,  53  Mo.  460. 

Both  parties  to  a  cause  took  deposi- 
tions, and  the  same  irregularities  ex- 
isted as  to  all  the  depositions.  The 
plaintiff  notified  the  defendant  that  he 
would  object  to  the  latter's  depositions 
on  account  of  such  irr^ularities, 
whereupon  the  defendant  notified  the 
plaintiff  that  the  same  objections  ex- 
isted against  the  plaintiff  ^s  depositions. 
It  was  held  that  the  plaintiff  having,  not- 
withstanding the  previous  counter  no- 
tices, read  his  depositions  to  the  jury, 
he  thereby  waived  his  objections 
against  the  defendant's  depositions. 
Potter  V,  Leeds,  i  Pick.  (Mass.)  309. 

Oontmnlng  Cause  fto  Tardy  Oltf  eotions. 
— Where  depositions  have  been  on  file 
for  a  time  sufficient  to  give  the  parties 
opportunity  to  raise  all  objections  it 
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b.  Before  Trial. — Objections  which  are  only  formal  or  go 
to  some  irregularity  in  the  mode  of  taking  the  deposition  must  be 
made  before  the  trial  or  they  will  be  deemed  to  be  waived.*     The 


has  been  held  that  such  a  delaj  will  at 
least  warrant  the  court  in  continuing 
the  cause  on  behalf  of  the  party  against 
whoin  the  objection  was  made.  Grigsby 
V.  May,  57  Tex.  255 ;  Moore  v.  Smith, 
88  Ky.  151. 

Waiver  of  Oldectlon  does  Not  Exclude 
Witness  — But  the  waiver  of  objections 
to  the  deposition  by  failure  to  make 
them  at  the  proper  time  furnishes  no 
ground  for  excluding  the  introduction 
of  the  witness  when  he  is  present  in 
court.  Columbus  Sewer  Pipe  Co.  v. 
Ganser,  58  Mich.  386. 

1.  Alabama, — Moody  v.  Alabama  G. 
S.  R.  Co.,  99  Ala.  553 ;  Mc Arthur  v, 
Carrie,  3a  Ala.  75;  Memphis,  etc.,  R. 
Co.  V.  Bibb,  37  Ala.  699;  Spence  v, 
Mitchell,  9  Ala.  744. 

Illinois, —  RockJford,  etc.,  R.  Co.  v. 
McKinley,  64  III.  338 ;  Kassing  v.  Mor- 
timer, 80  111.  603 ;  Kimball  v.  Cook,  6 
111.  424;  Frink  v.  McClung,  9  III.  569; 
Thomas  v.  Dunaway,  30  111.  386;  Shel- 
don V.  Burry,  39  111.  App.  154;  Mo- 
shier  V.  Knox  College,  33  111.  i6a;  Cor- 
gan  V,  Anderson,  30  111.  95;  Cooke  v, 
Orne,  37  111.  186 ;  Stowell  v,  Moore,  89 
IlL  563 ;  Merchants*  Despatch  Transp. 
Co.  V.  Leysor,  89  111.  43;  Toledo,  etc., 
R.  Co.  V,  Baddeley,  54  111.  19. 

Indiana, — Stulfv.  Howard,  26  Ind. 
456. 

Iowa. — Frazier  v.  Smith,  10  Iowa 
591;  Bays  V,  Herring,  51  Iowa  386; 
Byington  v.  Moore,  63  Iowa  470. 

Kentucky.-— YLerr  v,  Gibson,  8  Bush 
(Ky.)  139;  Moore  v.  Smith,  88  Kt.  151. 
Maine, — Rowe  v.  Godfrey,  16  Me.  138. 
Massachusetts, — Farrow  t/.Common- 
wealth  Ins.  Co.,  18  Pick.  (Mass.)  53; 
Adams  v  Wadleigh,  10  Gray  (Mass.) 
360;  Gould  V,  Hawkes,  i  Allen  (Mass.) 
170. 

Michigan,— Cook  v.  Bell,  18  Mich. 
387  ;  Knight  v,  Emmons,  4  Mich.  554  ; 
Palms  V,  Richardson,  51  Mich.  8^ 

Missouri. — Brooks  v.  Boswell,  34 
Mo.  474 ;  Delventhal  v.  Jones,  53  Mo. 
460;  Delisle  v.  McGillivary,  34  Mo. 
App.  680 ;  State  v,  Dunn,  60  Mo.  64. 
Montana,  —  Murray  v,  Larabie,  8 
Mont.  308. 

Nebraska. — Sioux  City,  etc.,  R.  Co. 
V,  Finlayson,  16  Neb.  578;  Dietrichs  v. 


Lincoln,  etc.,  R.  Co.,  13  Neb.  43. 
New    r<>r*.— Vilmar  v,  Schall,  61 
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N.  Y.  564;  Newton  v.  Porter,  69  N.  Y. 
133;  Wright  V,  Cabot,  89  N.  Y.  570; 
Denny  v.  Horton,  11  Daly  (N.  Y.)358; 
Elverson  v.  Vanderpoel,  41  N.  V. 
Super.  Ct.  357. 

North  Carolina. — Carroll  v.  Hodges, 
98  N.  Car.  418  ;  Katzenstein  v.  Raleigh, 
etc.,  R.  Co.,  78  N.  Car.  286  ;  Woodley 
V,  Hassell,  94  N.  Car.  157;  Davenport 
V,  McKee,  98  N.  Car.  500  ;  Carson  v. 
Mills,  69  N.  Car.  33 ;  Wasson  v.  Lins- 
ter,  83  N.  Car.  575 ;  Kerchner  v.  Reillv, 
72  N.  Car.  171  ;  Woodley  v,  Hassell, 
9^  N.  Car.  157  ;  Bamhardt  v.  Smith, 
86  N.  Car.  473 ;  Sparrow  v.  Blount,  90 
N.  Car.  514. 

Ohio,— Crosby  v.  Hill,  39  Ohio  St. 
100. 

Pennsylvania. — Berghaus  v.  Alter,  9 
Watts  (Pa.)  386;  Hook  v.  Hackney,  16 
S.  &  R.  (Pa).  385. 

Tennessee.  —  Campbell  v.  Baird,  95 
Tenn.  345;  Shea  v,  Mabry,  i  Lea 
(Tenn.)  319. 

Texas, — Jones  v.  Ford,  60  Tex.  127; 
Texas,  etc.,  R.  Co.  v.  Burnes,  3  Tex. 
Unrep.  Cas.  339;  Allen  v.  Hoxey,  37 
Tex.  330. 

£//<iA.~ American  Publishing  Co.  v, 
C.  E.  Mayne  Co.,  9  Utah  318. 

Wisconsin, — Goodland  v,  Le  Clair,  78 
Wis.  176. 

Ctoorgia. — Under  Code  Georgia,  §  3893, 
objections  made  to  interrogatories  with- 
out giving  written  notice  to  the  adverse 
party  or  bringing  them  to  the  attention 
of  the  court  prior  to  the  commencement 
of  the  trial,  and  made  for  the  first  time 
pending  the  hearing,  are  unavailable. 
Central  R.,  etc.,  Co.  v.  Gamble,  77  Ga. 
584 ;  Baker  v.  Thompson,  89  Ga.  486. 

Under  an  Indiana  Statute  authorizing 
the  suppression  of  a  deposition  when 
the  reason  therefor  does  not  appear 
upon  the  deposition  itself,  but  is  brought 
out  in  the  progress  of  the  trial,  it  was 
held  that  the  fact  that  a  deposition  was 
not  written  by  the  proper  party  or  in  the 
proper  place  could  not  be  proven  after 
the  commencement  of  the  trial,  and  that 
the  statute,  in  any  event,  did  not  au- 
thorize the  introduction  of  testimony 
for  that  purpose,  and  only  had  reference 
to  evidence  adduced  on  the  issues  of  the 
cause.    Truman  v,  Scott,  73  Ind.  358. 

Under  a  Bnle  in  Chancery  providing 
that  no  deposition  shall  be  suppressed 


Volume  VI. 


Objeotlons. 


DEPOSITIONS.  When  Objection  should  be  Made. 


reason  given  for  the  adoption  and  enforcement  of  this  rule  is  that 
the  party  in  whose  favor  the  deposition  is  irregularly  taken 
should  have  an  opportunity  of  retaking  it.* 

Manner  and  Time. — In  some  instances  the  statutes  require  objec- 
tions of  this  kind  to  be  made  in  writing  and  filed  before  the  trial,* 
and  at  a  certain  time  with  regard  to  the  term  of  court.* 


for  irregularit}'  or  informalitj  in  taking 
the  examination,  except  on  special  mo- 
tion before  the  hearing,  where  an  ex- 
amination of  the  record  shows  that  if 
the  same  strictness  and  technical  nicety 
which  were  insisted  on  by  the  party  ob- 
jecting to  the  deposition  should  be  ap- 
plied to  his  notice  he  would  not  be  able 
to  show  any  notice  given  of  his  motion 
to  suppress,  there  was  held  to  be  no 
error  in  denying  the  motion  to  suppress. 
Chadwick  v.  Chadwick,  59  Mich.  87. 

Objectlona  to  Second  Depoeltlon. — 
Where  a  deposition  was  rejected  at 
one  trial  of  a  cause  and  was  by  the 
court  ordered  to  be  retaken,  the  rule 
as  to  when  objections  should  be  made 
applies  as  well  to  the  second  deposition 
as  to  the  one  originally  offered,  and  an 
objection  which  comes  after  the  dep- 
osition is  read  to  the  jury  is  too  late. 
Central  R.,  etc.,  Co.  v,  Rogers,  57  Ga. 

338- 

When,  after  a  deposition  was  taken 
and  filed,  a  second  deposition  of  the 
same  witness  was  taken  to  which  there 
was  an  exception  which  was  sustained 
on  the  day  of  the  trial,  the  first  depo- 
sition was  held  to  be  admissible  under 
the  statutory  provision  that  all  ex- 
ceptions to  depositions  except  to  the 
competency  of  the  witness  or  his  evi- 
dence should  be  disposed  of  before  the 
trial,  etc.,  no  exception  having  been 
taken  to  the  first  deposition.  Susong 
V,  Ellis,  II  Heisk.  (Tenn.)  80. 

1.  Winslow  V.  Newlan,  45  111.  145 ; 
Tyng  r.  Thayer,  8  Allen  (Mass.)  391. 

Noting  Objection. — Under  a  statutory 
provision  requiring  an  objection  to  be 
made  by  motion,  the  mere  noting  of  an 
objection  in  a  deposition  is  not  suf- 
ficient. Johnson  r.  Chicago,  etc.,  R. 
Co.,  51  Iowa  25. 

Depoeltion  Sappressedon  Fonner  Trial. 
— Where  objections  have  been  made 
to  irregularities  on  the  ground  that 
the  venue  as  to  their  place  of  execu- 
tion is  not  shown,  and  they  were  re- 
jected on  that  ground  on  a  subsequent 
trial  of  the  same  cause,  an  objection 
to  them  on  that  ground  will  not  be 
overruled  because  notice  thereof  was 


not  given  in  writing;  and  this  is  espe- 
cially so  where  the  party  who  did  not 
take  them  out  offers  them  in  evidence. 
Cecil  V.  Gazan,  71  Ga.  631. 

2.  Georgia, — Code,  §  3893;  Central 
R.,  etc.,  Co.  V.  Gamble,  77  Ga.  584; 
Baker  v.  Thompson,  89  Ga.  486. 

Kansas,  —  Civil  Code,  §^  363,  364; 
Rockford  Ins.  Co.  v.  Farmers  State 
Bank,  50  Kan.  428;  Kansas  Pac.  R. 
Co.  v.  Pointer,  9  Kan.  620;  St.  Louis, 
etc.,  R.  Co.  V.  Morse,  38  Kan.  271. 

Kentucky. — Code  Pr.,  §  651 ;  Kerr 
V.  Gibson,  8  Bush  (Ky.)  139 ;  Moore  v. 
Smith,  88  Ky.  151. 

Mississippi, ^Codit  1880;  Ratliff  v, 
Thomson,  61  Miss.  71. 

Nebraska.  —  Code  Civ.  Pro.,  §  390 ; 
Dietrichs  v.  Lincoln,  etc.,  R.  Co.,  13 
Neb.  43;  Sioux  City,  etc.,  R.  Co.  v,  Fin- 
layson,  16  Neb.  578. 

Texas. — Act  March  16,  1848,  §  17; 
Pasch.  Dig.,  art.  3742;  Rev.  Stat.  1879, 
art.  2235;  Grigsby  v.  May,  57  Tex.  255; 
Jones  V,  Ford,  60  Tex.  127;  Haggerty 
V,  Scott,  10  Tex.  525 ;  Croft  v.  Rains, 
10  Tex.  520;  Kottwitzv.  Bagby,  16  Tex. 
656 ;  Gamer  v.  Cutler,  28  Tex.  176. 

See  also  Cowan  v.  Ladd,  2  Ohio  St. 
324;  Westcott  V,  Allston,  i  Del.  Ch.  74. 

Omlaalon  of  Blgnatore. — An  objection 
that  a  deposition  is  not  signed  cannot 
l>e  raised  unless  made  and  filed  before 
the  commencement  of  the  trial,  as  it  is 
not  an  objection  for  incompetency  or 
irrelevancy  under  Rev.  Stat.  Wyoming^ 
^  2623.  Laramie  Coal,  etc.,  Co.  v. 
Eastman  (Wyoming,  1894),  3^  ^^c. 
Rep.  680. 

8.  Term  of  Court  Intervening. — A  mo- 
tion to  suppress  made  one  year  after 
the  filing  of  a  deposition  and  after  a 
term  of  court  has  intervened  is  not 
made  in  apt  time,  where,  by  statute, 
exceptions  to  depositions,  other  than 
for  incompetency  or  irrelevancy,  must 
be  made  by  motion  filed  by  the  morn- 
ing of  the  second  day  of  the  first  term 
after  the  depositions  have  been  filed. 
Johnson  v.  Chicago,  etc.,  R.  Co.,  51 
Iowa  25.  And  it  was  held  that  after  dep- 
ositions have  been  filed  by  the  clerk 
the  fact  that  cross-interrogatories  were 
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"Before  the  Trial.** — The  mere  announcement  of  readiness  for  trial 
is  not  an  entering  upon  the  trial  under  a  statute  requiring  objec- 
tions to  depositions  to  be  made  before  entering  upon  the  trial.^ 

c.  Renewal  of  Objection  at  Trial. — If  a  motion  to  suppress 
a  deposition  is  made  in  proper  time  the  objections  raised  thereby 
need  not  be  renewed  at  the  trial,*  though  it  has  been  held  that  a 
party  waives  his  objections,  although  properly  made  before  the 
trial,  if  thereafter  he  goes  to  trial  without  pressing  his  objections 
to  a  decision.* 

d.  Objection  to  Certificate. — An  objection  to  a  defective 
certificate  of  the  officer  before  whom  a  deposition  is  taken  should 
be  made  by  motion  to  suppress  before  the  trial.* 


not  answered  does  not  constitute  such 
incompetency.  Harris  Mfg.  Co.  v. 
Marsh,  49  Iowa  11. 

After  Commenoementof  Tenn. — A  mo> 
tion  to  suppress  a  deposition  for  ir- 
regularity comes  too  late  when  made 
after  the  commencement  of  the  term. 
Turner  v,  Hardin,  80  Iowa  691. 

Under  a  statutory  provision  (Mil- 
ler's Code  Ind.,  §  3751)  providing  that 
where  a  deposition  is  filed  during  the 
term  a  motion  to  suppress  must  be 
made  by  the  morning  of  the  third  day 
after  the  filing,  and  in  any  case  before 
the  case  is  reached  for  trial,  the  party 
is  not  entitled  to  three  days  where  the 
deposition  has  already  been  filed  more 
than  three  days  and  he  does  not  show 
that  he  had  no  notice  of  the  filing. 
Byington  v.  Moore,  62  Iowa  470. 

Before  Commenoement  of  Trial.— Ex- 
ceptions other  than  for  the  compe- 
tency of  the  witness  or  the  relevancy 
or  competency  of  the  testimony  will  be 
disregarded  unless  they  are  filed  and 
noted  on  the  record  before  the  com- 
mencement of  the  trial  and  before  or 
during  the  first  term  after  the  filing  of 
the  depositions.  Moore  v.  Smith,  88 
Ky.  151. 

1.  National  Fertilizer  Co.  v,  Holland 
(Ala.  1895),  18  So.  Rep.  170;  Oxford 
Iron  Co.  V.  Quinchett,44  Ala.  487. 

Before  Case  Announced  Bea<!ly. — Un- 
der Rev.  Stat.Tex.,  art.  2235,  which  pro- 
vides that  no  objection  to  the  form  of 
depositions  or  to  the  manner  of  taking 
them  shall  be  heard  unless  such  objec- 
tions are  in  writing  and  notice  thereof 
is  given  to  the  opposite  counsel  before 
the  trial  of  the  suit  commences,  notice 
of  objections  to  the  manner  or  form  is 
in  time  if  given  before  both  parties  have 
announced  themselves  ready  for  trial, 
since  until  then  the  trial  of  the  suit  has 
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not  commenced  within  the  contempla- 
tion of  the  statute.  Houston,  etc.,  R. 
Co.  V,  Burke,  55  Tex.  323. 

After  Jury  Sworn  and  Caae  Opened. — 
Under  Code  lowa^  185 1,  §  2464,  it  is 
proper  to  overrule  a  motion  to  suppress 
a  deposition  made  after  the  jury  is 
called  and  sworn  and  the  plaintiff  has 
opened  his  case.  Frazier  v.  Smith,  10 
Iowa  591. 

Motion  Preaented  on  Day  of  Trial. — 
Where  a  motion  to  suppress  a  deposi- 
tion was  made  on  the  day  preceding  the 
day  of  trial,  and  on  the  next  day,  but 
prior  to  the  commencement  of  the 
trial,  the  motion  was  presented  to  the 
court  for  hearing,  it  was  held  error  for 
the  court  to  refuse  to  entertain  the 
same  on  the  ground  that  it  was  made 
too  late.  Adams  Express  Co.  v.  Mc- 
Connell,  27  Kan.  238.  But  the  motion 
comes  too  late  after  the  jury  is  im- 
paneled and  sworn.  St.  Louis,  etc.,  R. 
Co.  V.  Morse,  38  Kan.  271. 

Under  the  12tli  Bnle  of  Practice  in  force 
in  Virginia  in  1808,  exceptions  to  the 
reading  of  depositions  taken  by  com- 
mission issued  after  the  cause  in  which 
they  might  be  required  was  set  for 
hearing  could  be  made  at  any  time 
before  the  cause  was  gone  into  when 
called,  after  which  such  exceptions  were 
too  late.  Foster  v,  Sutton,  4  Hen.  & 
M.  (Va.)  401. 

2.  Cross  V,  Barnett,  61  Wis.  650; 
Rooker  v,  Rooker,  83  Ind.  226. 

8.  Graydon  v.  Gaddis,  20  Ind.  515. 

4.  Sugar  Pine  Door,  etc.,  Co.  v. 
Garrett  (Oregon,  189^),  42  Pac.  Rep. 
129;  Walker  r.  Steel,  9  Colo.  388. 
And  see  Doane  v.  Glenn,  i  Colo. -495. 

An  objection  to  an  entire  deposi- 
tion on  account  of  defects  in  the  cer- 
tificate of  the  commissioner,  under 
section   2328  of  the   Alabama  Code,, 
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e.  Incompetency  of  Officer. — An  objection  on  account  of 
some  disability  on  the  part  of  the  officer  taking  the  deposition 
must  be  made  before  the  hearing.* 

/.  To  Notice. — An  irregularity  by  reason  of  insufficiency  of 
notice  should  likewise  be  taken  advantage  of  before  the  trial.* 


which  requires  that  where  an  objec- 
tion appears  upon  the  deposition  it 
must  be  made  before  the  parties  enter 
upon  the  trial,  comes  too  late  if  made 
after  the  commencement  of  the  trial, 
although  made  as  soon  as  the  deposi- 
tion is  opened  by  the  court.  May  v. 
May,  28  Ala.  141.  See  also  Tuska- 
loosa  Cotton-Seed  Oil  Co.  v.  Perry, 
85  Ala.  158;  Irby  v.  Kitchell,  43  Ala. 

438. 

Omlssloii  of  Intffinul  Be^enne  Stamp. — 
The  omission  of  an  internal  revenue 
stamp  from  the  oflScer's  certificate  was 
held  a  formal  defect  and  waived  by 
failure  to  call  the  attention  of  the  court 
to  it  by  motion  to  suppress  before 
the  trial.  Lockwood  v.  Mills,  39  111. 
602. 

Fannre  to  Attach  Official  Seal. — An 
objection  to  the  irregularity  of  a  depo- 
sition that  the  commissioner  neglected 
to  attach  his  seal  to  his  certificate  has 
been  held  to  come  too  late  when  made 
at  the  trial.     Reese  v.  Beck,  24  Ala.  651. 

Reading  to  Witneea. — And  an  objec- 
tion to  the  certificate  to  a  deposition 
taken  de  bene  esse^  that  the  officer  cer- 
tified that  the  deposition  '*  was  read"  to 
the  witness,  instead  of  **  was  carefully 
read,"  comes  too  late  at  the  trial,  and 
should  be  made  by  motion  to  suppress 
before  the  trial.  Sheldon  v.  Wood,  2 
Bosw.  (N.  Y.)  268. 

1.  Scott  V.  Baber,  13  Ala.  182;  Colgin 
V,  Redman,  20  Ala.  659.  Contra^  Bry- 
ant V,  Ingraham,  16  Ala.  116. 

2.  Palms  V,  Richardson,  51  Mich. 
85;  Barnum  v.  Barnum,  42  Md.  251; 
Winslow  V.  Newlan,  45  111.  146;  Hol- 
man  v.  Bachus,  73  Mo.  49;  Bell  v, 
Jamison,  102  Mo.  71 ;  Pilmer  v. 
Branch  of  State  Bank,  16  Iowa  321. 

Notice  of  Time  and  Place  of  Taking. 
— In  Tennessees  under  a  statute  (M.  & 
V.  Code,  ^  4626)  providing  that  all  ex- 
ceptions to  depositions  tor  want  of 
notice  because  not  filed  within  a  rea- 
sonable time  or  for  other  causes  going 
to  the  admissibility  thereof,  except  as 
to  the  competency  of  the  witness  or  his 
evidence,  shall  be  made  and  disposed 
of  before  the  hearing  on  the  trial, 
otherwise  they  will  be  deemed  waived, 


it  is  too  late  to  object  that  the  depo- 
sitions were  taken  without  notice  and 
that  they  were  not  properly  certified 
after  the  jury  has  been  called  and 
sworn  and  the  attorney  for  the  plain- 
tiff has  opened  the  case.  Campbell  v. 
Baird,  95  Tenn.  345. 

In  Alabama  an  objection  to  a  dep- 
osition on  the  ground  that  no  notice 
was  given  of  the  time  and  place  at 
which  it  would  be  taken  cannot  be 
made  when  the  deposition  is  ofiiered  in 
evidence  on  the  trial,  where  by  stat- 
ute it  is  required  to  be  made  before  the 
trial.  McGill  v.  Monette,  37  Ala.  49; 
Hudson  V.  Hewlett,  32  Ala.  478;  Mc- 
Creary  v.  Turk,  29  Ala.  244. 

In  Virginia^on  a  motion  to  suppress 
the  deposition  of  the  plaintifi*  taken  in 
New  York,  the  ground  of  the  motion 
was  stated  to  be  that  the  defendant  had 
been  notified  in  another  suit  of  the  tak- 
ing of  depositions  in  Georgia  on  the 
same  day,  and  that  the  counsel  who  gave 
the  notice  were  the  attorneys  for  the 
plaintiff  in  the  suit  in  question.  The  lat- 
ter were,  however,  in  no  way  interested 
in  or  connected  with  the  other  suit,  and 
the  objection  was  not  raised  until  the 
calling  of  the  cause  in  trial,  which  was 
several  months  after  the  depositions  had 
been  taken.  It  was  held  that  the  objec- 
tion was  properly  overruled.  Wythe- 
ville  Ins.,  etc.,  Co.  v.  Teiger,  90  Va.  277. 

Delay  In  Objecting  to  the  sufficiency 
of  the  notice  of  the  taking  of  depositions 
will  deprive  the  objection  of  weight. 
Trevelyan  v.  Lofft,  83  Va.  141. 

Addition  of  New  Paraes.— When  after 
the  taking  of  a  deposition  new  parties 
are  added  who  file  no  objections  to  the 
deposition,  but  merely  object  on  the 
trial  to  the  competency  of  the  evidence, 
they  will  be  held  to  have  waived  an  ob- 
jection that  they  had  no  notice  of  the 
taking  of  the  deposition,  as  required  by 
statute.  Ryan  v,  0*Connor,  41  Ohio 
St.  368. 

Notice  of  Filing  Interrogatoriei. — In 
Texas  an  objection  to  the  reading  of 
depositions  upon  the  ground  that  the 
party  offering  them  did  not  show  that 
the  adverse  party  had  been  served 
with  notice  of  the  filing  of  the  inter- 
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g.  To  Form  of  Interrogatories. — An  objection  to  an  in. 
terrogatory  on  the  ground  that  it  is  leading  and  suggestive,  to  be 
available  must  be  made  before  the  trial.^ 

h.  To  Answers. — The  objection  that  the  answers  are  not 
responsive  comes  too  late  when  made  for  the  first  time  at  the 
hearing;*  so,  s^lso,  the  objection  that  the  witness  has  failed  to 
answer  questions,*  or  has  refused  to  do  so.* 


rogatories  on  which  they  were  taken 
is  an  objection  which  pertains  to  the 
form  and  manner  of  taking,  and 
where  such  a  deposition  has  been  filed 
for  more  than  one  entire  day  before  the 
trial,  and  objection  is  not  made  in 
writing  and  notice  thereof  given  to 
the  opposite  party  before  the  trial  as 
provided  by  statute  (Rev.  Stat.,  art. 
3235),  it  should  be  overruled.  Grigsby 
V.  May,  57  Tex.  255;  Kottwitz  v. 
Bagby,  16  Tex.  659;  Garner  v.  Cutler, 
28  Tex.  182. 

An  objection  to  a  deposition  for  the 
want  or  the  insufficiency  of  the  notice 
of  the  filing  of  the  interrogatories, 
which  is  required  by  statute  to  be 
made  before  the  trial  is  entered  upon, 
comes  too  late  after  trial.  Cornelius 
V.  Partain,  39  Ala.  473,  citing  Mc- 
Gill  V.  Monette,  37  Ala.  49;  Thomp- 
son t\  Rawles,  33  Ala.  29;  McArthur  v, 
Carrie,  32  Ala.  75. 

Notice  of  Filing  DepoBltionB.  —  But 
under  a  statute  (Code  N.  Car.,  §  1357) 
requiring  the  clerk  to  give  adverse 
parties  notice  of  the  filing  of  depositions 
and  of  his  intention  to  open  and  pass 
upon  the  same,  the  court  entertained 
and  sustained  an  objection  in  the  course 
of  the  trial,  based  upon  a  failure  of  the 
clerk  to  comply  with  this  statute. 
Bryan  v.  Jeflfreys,  104  N.  Car.  245. 

1.  Davidson  v.  Wallingford  (Tex. 
Civ.  App.  1895),  30  S.  W.  Rep.  286  ; 
Akers  v.  Demond,  103  Mass.  318; 
Jones  V,  Lucas,  i  Rand.  (Va.)  268; 
Rowe  V.  Godfrey,  16  Me.  128. 

The  deposition  to  a  leading  interrog- 
atory will  not  be  suppressed  at  the 
trial  if  full  opportunity  has  been  given 
to  object  to  it  sooner.  Goslin  v.  Can- 
non, I  Harr.  (Del.)  3.  But  see  in  New 
Tork,  Cope  v.  Sibley,  12  Barb.  (N.Y.) 
521 ;  Williams  v,  Eldridge,  i  Hill  (N. 
Y.)  249  ;  Hall  v.  Barton,  25  Barb. 
(N.  Y.)  274. 

2.  McCreary  v,  Turk,  29  Ala.  244; 
Park  V.  Wooten,  35  Ala.  242 ;  Clement 
V.  Cureton,  36  Ala.  120;  Sioux  City, 
etc.,  R.  Co.  V.  Finlayson,  16  Neb.  578; 
Scott  V,  Delk,  14  Tex.  341. 


AnBwen  Not  Responslye. — Where  dep- 
ositions have  been  taken  by  one  party, 
upon  due  notice  given  to  the  other 
party,  and  the  depositions  have  been 
on  file  for  several  months  before  the 
commencement  of  the  trial,  and  no 
motion  is  made  by  the  adverse  party 
before  the  commencement  of  the  trial 
attacking  the  depositions  or  any  part 
thereof  in  any  manner  whatever,  and 
where  some  of  the  answers  to  ques- 
tions propounded  by  the  party  taking 
the  depositions  are  not  responsive  to  the 
questions  asked,  but  are  evasive,  and 
state  matters  not  called  for  by  the 
questions  asked,  but  still,  taken  in 
connection  with  the  questions,  they 
tend  to  prove  some  of  the  issues  in  the 
case,  the  adverse  party  may,  when  the 
party  who  has  taken  the  depositions 
offers  to  read  them  in  evidence,  object 
to  such  questions  and  answers  and  have 
them  stricken  out  of  the  depositions 
and  excluded  from  the  jury;  though 
the  court  was  not  unanimous  in  this 
opinion.  Simpson  v.  Smith,  27 Kan.  578. 

8.  Vilmar  v.  Schall,  61  N.  Y.  564. 

But  when  the  answer  does  not  per- 
tain to  the  matter  inquired  about,  the 
objection  is  allowed  to  be  made  at  the 
hearing.  Lindsay  v.Jaffray,  55  Tex.  626. 

Oldeotlon  to  Exhibits. — On  cross-ex- 
amination of  one  of  the  plaintiffs, 
whose  testimony  was  taken  by  com- 
mission, he  was  requested  to  annex 
copies  of  any  correspondence  with 
E.  and  C.  S.  He  annexed  extracts  from 
and  not  the  whole  of  the  letters.  On 
the  trial  plaintiflfs  read  these  extracts 
under  objection  and  exception.  The 
court  held  that  while  defendants  were 
entitled  to  the  whole  of  the  letters, 
their  remedy  was  by  motion  in  advance 
of  the  trial  either  to  have  the  execu- 
tion of  the  commission  corrected  by 
annexing  the  full  letters  or  striking  out 
the  extracts,  or  to  suppress  the  deposi- 
tion ;  and  not  having  taken  that  remedy 
they  must  be  held  to  have  assented  to 
the  mode  in  which  the  commission  was 
executed.Wright  v.  Cabot,  89  N.Y.  570. 

4.  Baker  v.  Thompson,  89  Ga.  486. 
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6.  Puture  Admissibility.  —  The  fact  that  a  deposition  is  not 
admissible  in  the  first  instance  is  no  reason  for  suppressing  the 
whole  or  a  part  of  it  if  it  would  be  admissible  in  rebuttal^. 

6.  Objections  Taken  on  the  Trial — Inoompeteney  of  Testtmoiiy. — An 
objection  to  testimony  for  incompetency  may  be  taken  at  the 
trial,  and  the  statutes  and  rules  of  court  usually  except  this  ground 
from  the  restrictions  imposed  as  to  the  time  when  objections  should 
be  made  * 

Irreleruiey  of  Teetimonj. — So,  also,  objections  based  on  the  irrel- 
evancy of  the  testimony  are  substantial  objections  and  may  be 
taken  on  the  trial.* 


1.  Indianapolis,  etc.,  R.  Co.  v.  An- 
thony, 43  Ind.  183;  Covey  v.  Camp- 
bell, 52  Ind.  157. 

2.  Under  Btatates — Colorado. — Cow- 
an V.  Cowan,  16  Colo.  335 ;  under  Civil 
Code,  §353. 

Kansas.  —  Rockford  Ins.  Co.  v. 
Farmers'  State  Bank,  50  Kan.  428; 
Tays  V.  Carr,  37  Kan.  141 ;  Kansas 
Pac.  R.  Co.  V.  Pointer,  9  Kan.  620; 
Johnson  v.  Mathews,  5  Kan.  n8. 
See  Civil  Code,  §^  363,  364. 

Kentucky. — Kerr  v,  Gibson,  8  Bush 
(Ky.)  129;  Moore  v.  Smith,  88  Ky. 
151 ;  under  Kentucky  Code  Pr.,  § 
651. 

Maine. — Leavitt  v.  Baker,  82  Me. 
29,  citing  Lord  v.  Moore,  37  Me.  208; 
Parsons  v.  Huff,  38  Me.  137;  under 
Maine  Rev.  Stat.,  c.  107,  ^  18. 

Mississippi. —  Ratliff  v.  Thomson, 
61  Miss.  71.  See  Miss.  Code  1880,  § 
1620. 

Nebraska, —  Dietrichs  f.  Lincoln, 
etc.,  R.  Co.,  13  Neb.  43 ;  Sioux  Citv, 
etc.,  R.  Co.  V.  Finlayson,  16  Neb.  57S ; 
under  Neb.  Code  Civ.  Pro.,  ^  390. 

Tennessee. — Campbell  v.  Baird,  95 
Tenn.  345 ;  Barton  v,  Trent,  3  Head 
(Tenn.)  168;  under  M.  &  V.  Code 
Tenn.,  §  4624. 

Wyoming, — Laramie  Coal,  etc.,  Co., 
V.  Eastman  (Wyoming,  1894),  38  Pac. 
Rep.  680;  Rev.  Stat.  Wyoming,  §  2683. 

Under  Bvles  of  Court — Missouri. — 
Brooks  V.  Boswell,  34  Mo.  474. 

Okio. — Cowan  v.  Ladd,  2  Ohio  St. 


n 


ee  also: 


Illinois.  —  Cooke  f.  Orne,  37  111. 
186;  Winslow  V.  Newlan,  45  111.  145 ; 
Frink  v.  McClung,  9  111.  569. 

loiva. — Horseman  v.  Todhunter,  12 
Iowa  230 ;  Burton  v.  Baldwin,  61  Iowa 
283. 

Massachusetts. —  Atlantic    Mut    F. 


Ins.  Co.  V.  Fitzpatrick,  2  Gray  (Mass.) 
279;  Hevwood  V.  Reed,  4  Gray  (Mass.) 
574;  Palmer  v.  Crook,  7  Gray  (Mass.) 
418 ;  Potter  v.  Tyler,  2  Met.  (Mass.)  64; 
Talbot  V.  Clark,  8  Pick.  (Mass.)  56. 

Michigan, — Angell  v.  Rosenbury,  12 
Mich.  249. 

New  Tork. — Commercial  Bank  v. 
Union  Bank,  11  N.  Y.  203;  Fleming  v, 
Hollenback,  7  Barb.  (N.  Y.)  273; 
Morse  v,  Cloyes,  11  Barb.  (N.  Y.) 
100. 

South  Carolina,^McBr\de  v,  Ellis, 
9  Rich.  (S.  Car.)  269;  Bridger  v.  Ashe- 
ville,  etc.,  R.  Co.,  25  S.  Car.  24. 

Texas. — Purnell  v,  Gandy,  46  Tex. 
191. 

Virginia, — Statham  v,  Ferguson,  25 
Gratt.  (Va.)  38;  Kimmel  v.  Shroyer, 
28  W.  Va.  ^05  ;  Dickinson  v.  Clarke, 
5  W.  Va.  2S0. 

Ezolailon  of  Dlreo;t  Question — ^Efltocton 
Defendant  —  CroM-qaestlon.  — When  a 
direct  interrogatory  and  answer  thereto 
are  rejected  as  incompetent,  the  cross- 
interrogatory  and  answer  based  upon 
the  direct  interrogatory  must  also  be 
rejected.  Stepp  v.  National  L.,  etc., 
Assoc,  37  S.  Car.  417;  McBride  v, 
Ellis,  9  Rich.  (S.  (Jar.)  269;  Flem- 
ing V.    Hollenback,  7  Barb.  (N.  Y.) 

273. 
Transaotion  with  Deceased  Person. — 

Where  a  witness  gave  testimony  in- 
competent because  relating  to  a  trans- 
aclion  with  a  deceased  person,  but  the 
adverse  party  had  no  knowledge  of 
the  decease  until  after  the  examina- 
tion in  chief  and  then  made  objec- 
tion, a  motion  made  thereafter  and 
six  months  before  the  trial  to  strike 
out  the  testimony  objected  to  should 
be  granted.  Leathers  v.  Ross,  74 
Iowa  630. 

8.  See  cases  cited  under  statutes  in 
preceding  note.    Myers  v.  Murphy,  60 
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Incompeteney  of  Witness. — Objection  upon  the  ground  of  incom- 
petency of  the  witness  may  in  some  states  be  made  at  the  trial.^ 

7.  To  Depositions  on  Written  Interrogatories. — When  depositions 
are  taken  upon  commission  with  written  interrogatories,  objec- 
tions to  the  form  of  questions  should  be  made  before  the  commis- 
sion issues.*  Irregularities  in  the  issuance  of  a  commission  must 
be  objected  to  before  or  at  the  time  of  the  issuance,  and  if  the 
opposite  party  joins  in  the  commission  and  files  cross-interroga- 
tories, such  irregularity  is  thereby  waived  ;*  and  the  same  may  be 


Ind.  282;  Horseman  v.  Todhunter,  12 
Iowa  230;  Winslow  v,  Newlan,  45  111. 
145  ;Woosley  v,  McMahan,  46  Tex.  63. 
Contra,  Louisville,  etc.,  R.  Co.  v.  Hall, 
91  Ala.  112. 

Wliere  the  Parties  Are  All  Present  at 
the  examination,  the  objection  must  be 
made  then.  Lockwoodi;.  Mills,  39  111. 
602. 

1.  Taylor  f.  Mayhew,  11  Heisk. 
(Tenn.)  596;  Whitley  v.  Davis,  i  Swan 
(Tenn.)  336;  Kerr  v.  Gibson,  8  Bush 
(Ky.)  129;  Moore  t;.  Smith,  88  Ky.  151 ; 
Potter  V.  Tyler,  2  Met.  (Mass.)  64 ;  At- 
lantic Mut.  F.  Ins.  Co.  V.  Fitzpatrick, 
2  Gray  (Mass.)  279;  Leavitt  v.  Baker, 
82  Me.  26;  Pence  v.  Waugh,  135  Ind. 
143.  Contra,  Thompson  x>,  Rawles,  33 
Ala.  29;  Lockwood  V.  Mills,  39  111. 602. 
And  if  the  objection  is  known  it  must 
be  made  at  the  time  of  filing  cross-in- 
terrogatories. Hair  v.  Little,  28  Ala. 
236.  See  infra,  XVIII.  8.  Efect  of 
Appearance  and  Cross-examination. 

Chancery  Enle. — Where  a  defendant 
has,  under  interrogatories,  examined  a 
witness  in  chief  as  to  his  interest,  be- 
fore the  filing  of  articles,  and  then 
filed  objections,  the  proceeding  is  ir- 
regular, and  the  rule  requiring  objec- 
tions to  the  execution  of  the  commis- 
sion or  to  the  competency  of  any  of 
the  witnesses  to  be  made  in  writing 
on  the  third  day  of  the  term,  and  not 
thereafter,  was  not  intended  to  super- 
sede the  necessity  of  filing  articles. 
Westcott  V.  Allston,  i  Del.  Ch.  74. 

2.  Georgia.  —  Mc Williams  v,  Mc- 
Williams,  68  Ga.  460. 

Iowa. — Jones  v.  Smith,  6  Iowa  229. 

Maine. — Polleys  v.  Ocean  Ins.  Co., 
14  Me.  141 ;  Leavitt  v.  Baker,  82  Me. 
26. 

Massachusetts.  —  Adams  v.  Wad- 
leigh,  10  Gray  (Mass.)  360;  Atlantic 
Mut.  F.  Ins.  Co.  V.  Fitzpatrick,  2 
Gray  (Mass.)  279;  Potter  v.  Tyler,  2 
Met.  (Mass.)  64;  Talbot  i;.  Clark,  8 
Pick.  (Mass.)  56;  Potter  v,  Leeds,  i 


Pick.  (Mass.)  309;  Anonymous,  2 
Pick.  (Mass.)  165. 

New  ycr.y^'j .-—Chambers  v.  Hunt, 
22  N.  J.  L.  552. 

Pennsylvania. — Overton  v.  Tracey, 
14  S.  &  k.  (Pa.)  3n  ;  Hill  v.  Canfield, 
63  Pa.  St.  77 ;  Wallace  v.  McElevy,  2 
Grant's  Cas.  (Pa.)  44. 

Ezceptlons  Filed. — Depositions  taken 
on  leading  interrogatories  will  be  sup- 
pressed at  the  trial  if  exceptions  have 
been  filed  and  the  party  is  not  taken 
by  surprise.  Randel  v.  Chesapeake, 
etc.,  Canal  Co.,  i  Harr.  (Del.)  233. 

Under  a  Statute  In  Georgia  (Code,  ^ 
3879)  requiring  the  residence  of  the 
witness  to  be  stated  in  the  interrogato- 
ries, it  was  held  that  an  omission  in  this 
regard  could  be  objected  to  at  the  hear- 
ing, but  the  court  said  that  "  the  rule 
of  court  which  requires  that  objection 
to  leading  questions  must  be  made 
before  the  issue  of  commission  does 
not  embrace  the  residence  of  the  wit- 
ness; *  *  *  but  the  reason  on  which 
that  rule  is  founded  ought  to  cover  it, 
and  it  would  be  well  to  extend  the  rule 
to  embrace  this  and  all  other  objections 
which  go  to  the  application  for  the 
commission,  and  not  to  the  execution 
of  it  afterwards.''  Mc  Williams  v.  Mc- 
Williams,  68  Ga.  460. 

Under  a  Bnle  of  Chancery  Practice  in 
Alabama  requiring  the  names  of  the  wit- 
nesses to  be  given  in  the  interrogatories, 
etc.,  an  objection  that  the  residence  of 
the  witness  is  not  given  in  the  notice 
is  waived  unless  it  is  noted.  Farmer 
V.  Farmer,  86  Ala.  322. 

3.  Delisle  v.  McGillivary,  24  Mo. 
App.  680;  Dawson  v.  Tibbs,  4  Yeates 
(Pa.)  349;  Dudley  v.  Beck,  3  Wis. 
274;  Crowther  v.  Rowlandson,  27  Cal. 
376. 

AffldaTlt. — Thus  the  insufficiency  or 
irregularity  in  the  afiidavit  for  a  com- 
mission is  waived  on  filing  of  cross-in- 
terrogatories. Quadras  V.Webster,  n 
La.  Ann.  203;  Bradford  v.  Cooper,  i 
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said  as  to  defects  in  the  form  of  the  commission.' 

8.  Effect  of  Appearance  and  Cross-examination — Waiver  in  General. — 
The  reading  of  a  deposition  on  the  trial  cannot  be  objected  to 
if  it  appears  that  when  the  same  was  taken  the  party  objecting, 
or  his  counsel,  was  present  and  cross-examined  the  deponent 
without  objection.* 

Leading  Qneetloni. — Thus  the  objection  to  questions  as  leading 
must  be  made  at  the  time  of  taking  the  deposition.* 


La.  Ann.  325 ;  Birmingham  Union  R^ 
Co.  V.  Alexander,  93  Ala.  133. 

Notice. — So,  also,  the  objection  that  a 
commission  issued  on  shorter  notice 
than  that  required  is  waived  by  the  fil- 
ing of  cross-interrogatories.  Ameri- 
can Ins.  Co.  V,  Francia,  9  Pa.  St.  390. 
And  the  same  result  follows  the  issuance 
of  a  commission  by  consent  without  no- 
tice.    Cherry  v.  Baker,  17  Md.  75. 

Misnomer — ^Witness. — So,  also,  a  mis- 
nomer of  the  witness  is  no  objection 
where  the  defendant  files  cross-inter- 
rogatories. Atkinson  v.  Wilson,  31 
Tex.  643. 

Parttea. — And  the  objection  that  the 
parties  were  not  correctly  named  was 
likewise  held  to  be  unavailable  by  rea- 
son of  the  filing  of  cross-interrogatories. 
Purviance  v.  Dry  den,  3  S.&  R.(  Pa.  )402. 

1.  Richardson  v.  Forepaugh,  7  Gray 
(Mas8.)546 ;  Berghaus  v.  Alter,  9  Watts 
(Pa.)  386. 

2.  Indiana. — Memphis,  etc.,  Packet 
Co.  v.Pikey,  142  Ind.  304. 

Iowa. — Burrows  v.  Stryker,  47  Iowa 

477- 

Maryland.  —  Williams  v.  Banks,  5 
Md.  198. 

Massachusetts. — Gould  v.  Hawkes,  i 
Allen  (Mass.)  170. 

Montana.  —  Murray  v.  Larabie,  8 
Mont.  208. 

New  Hampshire. — Willey  v.  Ports- 
mouth, 35  N.  H.  303. 

New  York. — Sturm  v.  Atlantic  Mut. 
Ins.  Co.,  63  N.  Y.  77  ;  Elverson  v.  Van- 
derpoel,  41  N.  Y.  Super.  Ct.  257. 

North  Carolina.  —  Barnhardt  v. 
Smith,  86  N.  Car.  473. 

Pennsylvania.  —  Armstrong  v.  Bur- 
rows, 6  Watts  (Pa.)  266. 

West  Virginia, — Detwiler  v.  Green, 
I  W.  Va.  109. 

Wisconsin.  —  Wanzer  v.  Hardy,  4 
Wis.  229. 

The  Attendance  of  Counsel  for  the 
adverse  party  at  the  taking  of  a  deposi- 
tion and  cross-examination  by  him  will 
amount  to  the  waiver  of  an  objection 
that  the  deposition  was  not  taken  upon 


written  interrogatories  previously  filed 
in  court  nor  by  special  order  of  the  judge 
of  the  Supreme  Court,  Free  v.  Buck- 
ingham, 59  N.  H.  219;  or  that  the 
answers  of  several  witnesses  were  in- 
corporated in  one,  instead  of  being 
answered  separately  by  each.  Jordan 
V.  Jordan,  17  Ala.  466. 

Special  Appearance. — Where  an  attor- 
ney was  employed  in  a  foreign  state  to 
appear  at  the  examination  of  a  witness 
and  object  to  the  deposition  on  account 
of  the  insufficiency  of  the  notice,  and 
he  appears  and  makes  known  the  lim- 
ited character  of  his  employment,  the 
parties  are  bound  to  take  notice  of  the 
special  character  of  the  appearance. 
Marcy  v.  Merrifield,  52  Vt.  606. 

8.  Alabama. — Kj'lev.  Bostick,  10  Ala. 
589;  Memphis,  etc.,  R.  Co.  v.  Bibb,  37 
Ala.  699. 

California, — Lawrence  v,  Fulton,  19 
Cal.  683. 

Iowa.  —  Keeney  v.  Chillis,  4  Greene 
(Iowa)  416. 

Kentucky. — Craddock  v,  Craddock,  3 
Litt.  (Ky.)  77. 

Maine. — Rowe  v.  Godfrey,  16  Me. 
128 ;  Brown  v.  Foss,  16  Me.  257 ;  Wood- 
man V.  Coolbroth,  7  Me.  181. 

Missouri. — Glasgow  v.  Ridgeley,  n 
Mo.  34;  Walsh  V.  Agnew,  12  Mo.  520; 
Patton  V,  St.  Louis,  etc.,  R.  Co.,  87  Mo. 
117,  23  Am.  &  Eng.  R.  Cas.  364. 

Ohio. — Crowell  v.  Western  Reserve 
Bank,  3  Ohio  St.  406. 

Pennsylvania. — Sheeler  v.  Speer,  3 
Binn.  (Pa.)  130;  Strickler  t;. Todd,  10  S. 
&  R.  (Pa.)  63. 

Vermont. — Boardman  T;.Wood,  3  Vt. 

570- 
Delay  of  Objection  —  Surprise.  —  And 

though  at  the  taking  of  a  deposition  the 
opp)osite  party  may  not  be  bound  to  in- 
terpose an  objection  to  the  leading  ques- 
tion, but  may  object  after  the  jury  are 
sworn  on  the  trial,  yet  such  action  may, 
in  the  discretion  of  the  court,  where 
important  rights  depend  upon  it,  be 
ground  for  a  new  trial  for  surprise.  Rog- 
ers V.  Diamond,  13  Ark.  474. 
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Irresponiive  Aniwnt. — So,  also,  where  a  deposition  is  taken  in  the 
presence  of  both  parties,  objection  to  answers,  on  the  ground  that 
they  are  irresponsive,  which  are  not  made  at  the  time  of  taking 
the  deposition  will  not  be  regarded  at  the  hearing.^ 

Secondary  Evidence — Diequaliflcation  of  Officer — Narrative  Form. — And  if  a 
party  present  at  the  taking  of  a  deposition  allows  secondary 
evidence  to  be  received  without  objection,*  or  fails  to  object  to  a 
disqualification  of  the  officer,*  or  that  the  deposition  was  taken  in 
narrative  form,*  he  is  precluded  thereafter  from  raising  such  ques- 
tions.* 

Oompeteney  of  Witnees. — The  appearance  of  the  adverse  party  and 
cross-examination  without  objection  to  the  competency  of  the 
witness  has  in  some  courts  been  held  to  be  a  waiver  of  the 
objection,®  while  in  others  the  contrary  rule  prevails.'' 

Defect  Which  coold  Hot  have  been  Known. — But  an  objection  for  a  defect 
which  could  not  have  been  known  when  the  deposition  was  taken 
is  not  waived  by  a  failure  to  make  it  at  that  time.® 

Notice. — If  a  party  appears  and  cross-examines  or  objects  to 
questions  put  to  or  evidence  given  by  the  witnesses,  he  waives  all 

6.  King  V,  Hanej,  46  Cal.  563; 
Brooks  v.  Crosby,  22  Cal.  42;  Jones  v. 
Love,  9  Cal.  68;  Burton  v,  Baldwin, 
61  Iowa  283;  Johnson  v.  Mathews,  5 
Kan.  118. 

Exception  Beserved. — Where  the  ob- 
jection to  the  competency  of  a  party  as 
a  witness  is  written  at  the  commence- 
ment of  the  deposition,  the  objection  is 
not  waived  by  cross-examination. 
Neilson  v.  Bowman,  29  Gratt.  (Va.) 
732. 

Scope  of  Waiver. — A  waiver  of  an 
objection  to  the  reading  of  the  depo- 
sition because  of  the  incompetency  of 
the  witness  is  a  waiver  during  the 
whole  progress  of  the  cause,  and  the 
objection  cannot  be  insisted  on  when 
the  witness  is  called  to  make  a  second 
deposition  in  the  same  case.  Choteau 
V.  Thompson,  3  Ohio  St.  424. 

7.  Talbot  V.  Clark,  8  Pick.  (Mass.) 
51 ;  Whitney  zk  Heywood,  6  Ciish. 
(Mass.)  82;  Barton  v,  Trent,  3  Head 
(Tenn.)  168. 

8.  Thus  an  objection  to  the  form  of  a 
certificate  is  not  waived  by  the  pres- 
ence of  the  adverse  party  when  the 
deposition  is  taken.  Bacon  v,  Rogers, 
8  Allen  (Mass.)  146. 

But  on  the  other  hand,  it  is  held  that 
informality  in  a  certificate  is  not  suf- 
ficient reason  for  suppressing  a  depo- 
sition where  the  opposite  party  was 
present  and  cross-examined.  Lock- 
hart  V,  Mackie,  2  Nev.  294. 

See  supra^  XV.  Certificate. 


1.  Smith  V.  Williams,  38  Miss.  48. 

So  where  the  last  general  interroga- 
tory is  not  answered.  Brown  v.  Kim- 
ball, 25  Wend.  (N.  Y.)  259,  reversing 
Kimball   v.   Davis,  19  Wend.  (N.  Y.) 

437. 

2.  Boykin  v.  Collins,  20  Ala.  230. 
Anneidng  Copy  of  Letter  to  Deposition. 

— A  deponent  may  annex  to  his  deposi- 
tion a  copy  of  an  extract  of  a  letter 
and  the  reply  thereto,  and  if  at  the 
time  of  taking  the  deposition  no  ob- 
jection is  made,  it  is  admissible.  If 
made  at  that  time  the  objection  could 
have  been  removed  by  annexing  the 
letter.  Currier  v.  Brackett,  18  Me. 
59.  See  also  Ward  v,  Whitney,  3 
Sandf.  (N.  Y.)  399. 

3.  Whicher  v.  Whicher,  11  N.  H. 
348;  Edmunds  v.  Griffin,  41  N.  H. 
529;  Warren  v.  Glynn,  37  N.  H.  340; 
Waugh  T'.  Shunk,  20  Pa.  St.  130; 
Phillipi  V.  Bowen,  3  Pa.  St.  20. 

Authority  of  One  of  Several  Commis- 
sioners.— Where  a  commission  was  is- 
sued to  three  persons,  the  appearance 
of  the  parties  before  one  of  the  com- 
misioners  waives  the  objection  that 
such  commissioner  had  no  authority 
to  act.     Douge  v,  Pearce,  13  Ala.  127. 

4.  Myers  v.  Murphy,  60  Ind.  282. 

6.  The  Ignorance  of  Counsel  of  the 
disqualification  of  the  officer  is  no  ex- 
cuse for  failing  to  object  at  the  proper 
time  when  the  client  had  such  knowl- 
edge. Edmunds  v.  Griffin,  41  N.  H. 
529- 
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objections  which  he  might  have  made  on  account  of  any  defect  as 
to  the  notice.^  But  appearance  and  cross-examination  of  wit- 
nesses, as  a  general  rule,  waives  only  objections  to  the  form  of  the 
questions  or  the  manner  of  the  examination,  and  does  not  preclude 
objections  to  the  legal  character  of  the  testimony  which  could  not 
be  obviated  by  a  timely  notice  thereof  * 

9.  Depositions  Once  Read — Eenewal  of  Objections. — If  a  whole  dep- 
osition is  read  at  the  trial  without  objection,  the  party  will  be 
deemed  to  have  waived  his  objection  noted  at  the  taking.  Such 
objections  must  be  renewed  before  the  deposition  is  offered  in 
evidence,^  and  where  a  deposition  is  once  read  without  objection 


1.  See  supra,  XI.  Notice  of  Taking 
Depositions.  Doe  t;.  Brown,  8  Black?. 
(Ind.)  443 ;  Nevan  v.  Roup,  8  Iowa 
307;  Talbot  V.  Bradford,  2  Bibb  (Kjr.) 
316;  George  v,  Nichols,  32  Me.  179; 
Rushmore  r.  Hall,  12  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  420;  Bamet  v.  School 
Directors,  6  W.  &  S.  (Pa.)  49;  Nickroy 
V.  Skelley,  14  S.  &  R.  (Pa.)  372;  Mil- 
lerv.  McDonald,  13  Wis. 673;  Cameron 
V,  Cameron,  15  Wis.  i. 

Witnetseg  Not  Named. — Notice  of  the 
taking  of  depositions  without  the 
state  (Gen.  Stat.  1878,  c.  73,  ^  36)  was 
served  upon  appellant.  In  this  notice 
it  was  stated  that  at  a  certain  time  and 
place  the  depositions  of  T.  and  C. "  and 
others "  would  be  taken.  Appellant 
appeared,  and  participated  in  taking 
the  depositions  of  T.  and  C.  and  two 
other  persons,  without  objection.  No- 
tice of  the  return  of  these  depositions 
was  served  upon  appellant  when  they 
were  returned  and  filed  in  the  District 
Court.  Appellant  made  no  motion  to 
suppress,  but  on  the  trial  objected  to 
the  reception  of  the  depositions  of  the 
two  witnesses  not  specially  named  in 
the  notice.  It  was  held  that  the  objec- 
tion came  too  late.  Thompson  v.  St. 
Paul  City  R.  Co.,  45  Minn.  13. 

Prenunptloii  of  Presence  of  Party. — 
And  where  it  appears  that  objections 
have  been  made  to  testimony  which  is 
favorable  to  the  party  taking  the  depo- 
sition, it  will  be  presumed  that  the  op- 
posite parties  were  present  and  made 
such  objections,  especially  when  the 
certificate  of  the  officer  shows  their  at- 
tendance, and  under  such  circumstances 
no  objection  for  want  of  notice  can  be 
made.  Miller  r;.  McDonald,  13  Wis.  673. 

Notice  by  Both  Parties.— Where  both 
parlies  to  a  cause  give  notice  of  the 
takin«r  of  depositions  at  the  same  time 
and  place,  and  both  attend  at  that  time 
and  place  and  take  depositions,  neither 


will  be  heard  to  raise  objections  as  to 
the  sufficiency  of  the  notice,  or  for  the 
want  of  a  dedimus.  Connersville  v, 
Wadleigh,  7  Blackf.  (Ind.)  102. 

Contra. — Where  the  terms  of  a  stat- 
ute as  to  giving  notice  had  not  been  duly 
complied  with,  the  deposition  was  held 
inadmissible, '  although  the  opposite 
party  had  actual  notice  and  attended 
the  examination.  Thomas  v.  Clagett, 
2  Har.  &  M.  (Md.)  173. 

Appearance  of  the  Adrerte  Party  at 
the  taking  of  a  deposition  is  not  a 
waiver  of  the  dedimus.  Seymour  v. 
Farrell,  51  Mo.  95. 

2.  Polleys  f .  Ocean  Ins.  Co.,  14  Me. 
141;  Wall  v.  Williams,  11  Ala.  826; 
Frink  v.  McClung,  9  111.  569. 

Depositions  not  in  perpetuam  can- 
not be  taken,  except  in  a  civil  suit 
pending,  and  if  the  adverse  party  ap- 
pears without  objecting  to  the  taking 
of  a  deposition  not  authorized  and  puts 
interrogatories  to  the  witness,  this 
will  not  preclude  the  objection  at  the 
trial.     Howard  v.  Folger,  15  Me.  451. 

8.  Doty  V.  Strong,  i  Pin.  (Wis.) 
313;  Hill  V,  Sherwood,  3  Wis.  343; 
Adams  f.  Adams,  64  N.  H.  224;  Par- 
sons V,  Dickinson,  23  Mich.  56;  Valen- 
tine v.  Middlesex,  etc.,  R.  Co.,  137 
Mass.  28. 

01]Jection  before  Clerk. — When  excep- 
tion is  taken  to  a  deposition  before  the 
clerk,  it  must  be  acted  upon  before  the 
hearing.  Darnell  x\  Bullock,  7  Heisk. 
(Tenn.)365. 

And  the  action  of  the  clerk  in  sus- 
taining exceptions  must  be  appealed  . 
from  before  the  hearing.     Brandon  v. 
Mullenix,  11  Heisk.  (Tenn.)  446. 

Before  Master  In  Chancery. — Objec- 
tions to  testimony  taken  before  a  mas- 
ter must  be  renewed  at  the  hearing  or 
when  the  depositions  are  acted  upon, 
or  they  will  be  deemed  to  be  waived. 
Black  V.  Lamb,  12  N.  J.  Eq.  108. 


600 


Volume  VI. 


Objeotiom. 


DEPOSITIONS, 


Bemoval  of  Objections. 


it  is  too  late  to  complain.^ 

On  Betrial. — Objections  which  are  waived  by  a  failure  to  make 
them  at  the  proper  time  cannot  be  made  when  the  deposition  is 
offered  on  a  retrial  * 


If  the  party  does  not  appeal  from  the 
action  of  the  clerk  in  sustaining  an 
exception  to  a  deposition,  he  is  pre- 
cluded from  raising  an  objection  at  the 
hearing.  Carter  v.  McBroom,  85 
Tenn.  377. 

1.  See  cases  in  preceding  note.  Pel- 
ham  V.  Floyd,  9  Ark.  530;  Walsh  v. 
Pierce,  12  Vt.  130;  Converse  v,  Meyer, 
14  Neb.  190 ;  Woodworth  v.  Thompson, 
44  Neb.  311. 

In  Equity,  where  a  deposition  has 
been  once  read  on  the  trial  and  it  is 
proposed  to  read  it  again,  it  is  too  late 
to  inquire  whether  or  not  it  was  regu- 
larly taken.  Carver  v.  Mallet.  Term 
(N.  Car.)  126. 

Wliere  a  Deposition  has  been  Bead  be- 
fore an  Auditor  without  objection,  it  is 
too  late  to  raise  formal  objections  on 
the  trial.  Gould  v.  Hawkes,  i  Allen 
(Mass.)  170. 

Depoktlona  Bead  befbre  Justice  of  the 
Peace.  —  When  a  deposition  is  read 
without  objection  on  the  trial  of  the 
case  before  a  justice  of  the  peace,  it 
cannot  be  objected  to  on  the  trial  de 
novo  in  the  County  Court  on  account 
of  any  defect  existing  at  the  time  it  was 
read  before  the  justice.  Brackett  v, 
Nikirk,  20  111.  A  pp.  525. 

Deposltlona  Bead  In  Another  Suit. — 
But  when  a  deposition  is  offered  in  one 
suit  which  has  been  read  in  another, 
the  parties  have  the  same  right  to  ex- 
cept to  or  move  for  the  suppression  of 
such  a  deposition  as  though  it  had  been 
taken  in  the  suit  in  which  it  is  offered. 
Searle  v,  Richardson,  67  Iowa  170. 

And  the  rule  requiring  exceptions  to 
be  taken  within  a  prescribed  time  does 
not  apply  to  the  objection  that  a  depo- 
sition taken  in  one  suit  is  offered  in  an- 
other in  which  the  parties  are  not  the 
same.  Leslie  v.  Rich  Hill  Coal  Min. 
Co.,  no  Mo.  31. 

But  where,  pending  a  second  suit, 
which  was  referred,  a  deposition  was 
taken  by  the  defendant  in  1829  to  be  read 
de  bene  esse^  and  was  relied  on  before 
the  referees  without  objection,  and  a 
third  action  between  the  same  parties 
on  the  same  subject-matter  was  tried  in 
1846,  and  the  deposition  was  then  ob- 
jected to  by  the  adverse  party  on  the 
ground  that  there  was  no  affidavit  made 


for  the  issuance  of  the  commission  to 
take  the  deposition,  it  was  presumed 
that  the  affidavit  had  been  taken  and 
lost;  but  independently  of  such  pre- 
sumption, no  objection  having  been 
made  until  after  the  deposition  had  been 
read  before  the  referees  and  until  after 
the  death  of  the  witness,  it  was  held  that 
the  objection  was  properly  overruled. 
Perkins  v.  Hawkins,  9  G rat t.  (Va.)  649. 

2.  By  allowing  a  deposition  to  be 
once  used  without  objection  the  ad- 
verse party  waives  informalities  in  the 
taking  not  apparent.  Randolph  z\ 
Woodstock,  35  Vt.  291.  And  see  Walsh 
V.  Pierce,  12  Vt.  130;  Perry  v.  Whit- 
ney, 30  Vt.  390;  Thomas  v,  Kinsey,  8 
Ga.  421. 

Wliere  a  GommlsBlon  Directed  to  Two 
Persons  was  executed  by  but  one  of 
them,  the  deposition  was  not  inad- 
missible for  that  reason  where  no  ob- 
jection was  taken  to  it  on  that  ground 
within  the  time  limited  by  the  rules 
of  the  court  and  where  it  had  been 
read  without  objection  on  a  former 
trial  several  years  prior,  and  since  that 
time  had  been  on  file  in  the  office  of  the 
prothonotary.  Syphers  v,  Meighen, 
22  Pa.  St.  125. 

Objections  of  a  Formal  Character,  as  to  a 
defect  in  the  caption  of  a  deposition 
which  has  been  used  at  a  former  trial 
without  objection,  are  to  be  consid- 
ered as  waived.  Bartlett  v.  Hoyt,  33 
N.  H.  151;  Wendell  v.  Abbott,  45  N. 
H.  349;  Burnham   v.  Wood,  8   N.  H. 

337  • 

Failure  to  Object  on  First  Trial. — 
Where  a  rule  of  court  requires  three 
days'  notice  of  exceptions  to  deposi- 
tions, if  they  are  returned  and  filed 
with  the  clerk  that  length  of  time  be- 
fore the  trial,  and  the  notice  is  not 
given  on  the  first  trial,  the  depositions 
may  be  admitted  on  the  second  trial 
though  it  takes  place  the  day  after  the 
first  trial,  since  the  party  was  in  de- 
fault in  not  giving  notice  before  the 
first   trial.     Myers   v.  Casey,  14   Cal. 

542. 

New  ObSeotlons  on  Second  Trial. — Dep- 
ositions are  taken  subject  to  all  lepal 
exceptions  except  as  to  form  of  the 
interrogatories,  and  when  read  on  a 
retrial  parties  are  at  liberty  to  inter- 
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10.  Objections  Waived  by  Stipulation. — The  parties  or  their  attor- 
neys may  stipulate  that  depositions  shall  be  taken  free  from 
objection,  or  subject  to  particular  exceptions,*  and  when  such  a 
stipulation  is  made,  the  parties  will  not  be  heard  to  raise  objec- 
tions inconsistent  therewith.*  But  where  a  stipulation  waives 
objections  conditionally,  the  court  will  not  consider  the  agree- 
ment if  the  conditions  have  not  been  performed.* 

11.  Depodtionf  Bead  by  Advene  Party. — When  the  deposition  on 
behalf  of  one  party  is  read  by  the  opposite  party,  the  party  read- 
ing the  deposition  waives  objections  thereto,*  and  the  party  on 
whose  behalf  the  deposition  was  taken  stands  in  the  place  of  him 


pose  new  objections.  Nicholson  v. 
Tarpey,  89  Cal.  617;  McMillan  v.  Bur- 
lington, etc.,  R.  Co.,  56  Iowa  421. 

SurpilBe. — ^The  rejection  without  no- 
tice of  depositions  read  without  objec- 
tion on  a  former  trial  is  such  surprise 
as  justifies  a  new  trial.  Kincaid  v, 
Kincaid,  i  J.J.  Marsh.  (Ky.)  100.  But 
see  Smith  v.  Natchez  Steamboat  Co., 
I  How.  (Miss.)  494;  Ragan  v,  Cargill, 
24  Miss.  540. 

1.  Erwin  v.  English,  57  Conn.  562. 
Effect  upon  One  Not  Pait7  to  Stipulation. 

— But  a  stipulation  that  a  deposition 
might  be  taken  cannot  have  the  effect 
of  binding  a  party  who  did  not  enter 
into  it,  and  in  the  absence  of  notice  to 
such  party,  the  deposition  will  be  re- 
jected. French  x\  Canada  Southern 
R.  Co.,  42  Mich.  64. 

2.  Concluslvenefs  of  Btlimlatlon. — 
Where  a  party  has  consented  that  a 
deposition,  competent  in  part,  may  go 
to  the  jury  on  proper  instruction,  he 
cannot  thereafter  object.  Shute  v, 
Robinson,  41  N.  H.  308. 

And  where  the  court  offered  to  give 
any  instructions  the  parties  might  sug- 
gest,  but  both  parties  remained  silent, 
all  objections  were  waived,  Buckley  i'. 
Woodsum,  7  Me.  204. 

Issuance  of  Commission. —  Where  a 
party  consents  to  the  issuance  of  a 
commission  in  blank,  the  name  of  the 
commissioner  to  be  inserted  afterwards, 
he  cannot  object  on  this  ground.  Car- 
lyle  V.  Plumer,  1 1  Wis.  99. 

Scope  of  Stipulation. — Where  parties 
stipulate  that  depositions  may  be  used, 
with  the  reservation  of  the  right  to 
object  to  matters  of  substance,  this  only 
goes  to  the  extent  of  permitting  ob- 
jections at  the  trial  to  matters  con- 
tained in  the  deposition  which  might 
be  improper.  Wanzer  v.  Hardy,  4 
Wis.  229.  And  such  a  stipulation  will 
preclude  the  party  from  objecting  on 


the  ground  that  it  was  not  shown  that 
a  statutory  cause  for  taking  the  depo- 
sition existed,  Douglass  xk  Rogers,  4 
Wis.  304;  or  that  the  deponent  was 
incompetent  on  account  of  interest. 
Tyson  v.  Kane,  3  Minn.  287. 

But  an  objection  on  the  ground  of 
incompetency  of  the  testimony  is  not 
waived  by  a  stipulation  covering  only 
the  manner  of  taking  the  deposition, 
Middleton  v.  White,  5  W.  Va.  572, 
or  the  relevancy  and  materiality  of  the 
interrogatories  submitted.  Fox  v,  Tay, 
89  Cal.  339. 

An  agreement  of  parties  to  take 
a  deposition  in  another  state  operates 
as  a  substitute  for  the  commission  of 
the  magistrate  named  therein  and  is  a 
waiver  of  objections  to  the  interroga- 
tories in  point  of  form,  but  will  not  de- 
prive either  party  of  the  right  to  object 
at  the  trial  to  the  interrogatories  and 
answers  as  proving  facts  by  incompe- 
tent evidence.  Atlantic  Mut.  F.  Ins. 
Co.  V,  Fitzpatrick,  2  Gray  (Mass.)  279. 

3.  Harbeson  v,  Jones,  2  Harr.  (Del.) 

393- 

4.  Devinny  v.  Jelly,  Tappan  (Ohio) 
159.  See  also  j«/rrt,  XVII.  23.  a,  (2)  De- 
pendirtfr  upon  the  Right  to  Withdraw. 

Competency  of  Witness. — When  a  dep- 
osition is  read  by  the  party  who  did 
not  take  it,  the  party  who  did  take  it 
cannot  object  to  the  competency  of  the 
witness.  Weil  v,  Silverstone,  6  Bush 
(Ky.)  69S. 

Excluded  Parts  Read  by  Objectrnt. 
— Where  on  objection  to  certain  in- 
terrogatories a  part  of  them  were  ex- 
cluded and  a  part  admitted,  and  sub- 
sequently the  objectant  introduced 
the  parts  which  had  previously  been 
excluded,  the  ruling  of  the  court 
thereon  was  held  to  be  no  ground  for 
a  new  trial  on  his  behalf.  Petersburg 
Sav.,  etc.,  Co.  v,  Manhattan  F.  Ins. 
Co.,  66  Ga.  446. 
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against  whom  it  was  taken. ^ 

12.  Harmless  Error  in  Suppressing. — Though  a  deposition  may 
be  erroneously  suppressed,  such  error  has  been  held  to  be  harm- 
less when  the  party  introduces  another  deposition  of  the  same 
witness  to  the  same  facts.* 

XIX.  Exhibits — 1.  General  Rnle  as  to. — Upon  the  general  princi- 
ple that  secondary  evidence  is  not  admissible  unless  a  proper 
foundation  is  laid  therefor,  original  documents  referred  to  by  a 
witness  as  exhibits  should  be  produced,*  and  should  be  annexed 
to  the  deposition  or  commission  and  returned  therewith,  or  so 
marked  that  they  may  be  identified.* 


1.  Where  a  party  uses  a  deposition 
taken  by  his  opponent,  he  makes  it  his 
own,  and  the  adverse  party  has  the  same 
right  of  objection  to  the  questions  and 
answers  which  he  would  have  had  if  the 
deposition  had  been  taken  by  the  party 
offering  it,  and  is  not  estopped  by  the 
fact  that  the  interrogatories  he  objects 
to  were  propounded  by  himself.  Hatch 
V,  Brown,  63  Me.  410. 

Any  objection  to  a  deposition  taken 
by  one  party  to  a  suit  made  by  the  other 
party,  which  he  would  be  bound  to  make 
before  trial,  must  equally  be  made  by 
the  party  taking  the  examination  if  it 
is  offered  by  the  party  against  whom  it 
was  taken.  Greene  v.  Chickering,  10 
Mo.  109. 

2.  Sanders  v.  Johnson,  6  Blackf. 
(Ind.)  50. 

8.  Mather  v.  Goddard,  7  Conn.  304; 
Hotchkiss  V.  Dailey,  2  Ind.  117; 
Humphreys  v.  Collier,  i  III.  297 ;  Jack- 
son XK  Shepherd,  6  Cow.  (N.  Y.)  444; 
Fisk  V,  Tank,  12  Wis.  276;  Dwyer  v. 
Dunbar,  5  Wall.  (U.  S.)  318. 

4.  Alabama, — Humphries  v.  Daw- 
son, 38  Ala.  199. 

Arkansas. — Crary  v.  Carradine,  4 
Ark.  216. 

Georgia. — Augusta,  etc.,  R.  Co.  v, 
Randall,  85  Ga.  314. 

Indiana, — Huston  t.  Roots,  30  Ind. 
461. 

New  Tork. — Brumskill  v.  James,  11 
N.  Y.294. 

Ohio. — Swisher  v.  Swisher,  Wright 
(Ohio)  755. 

Pennsylvania. — Petriken  v.  Collier, 
7  W.  &  S.  (Pa.)  392 ;  Weidner  v,  Con- 
ner, 9  Pa.  St.  78;  Dailey  v.  Green,  15 
Pa.  St.  118. 

Necessity  of  Annezatlon. — Where  a 
witness  testifies  as  to  a  written  docu- 
ment, the  original  should  be  before 
him  or  a  copy  annexed  to  the  depo- 
sition.    Harsh  r.  Hanauer,  15  Ark.  253. 


In  Illinois  a  note  which  is  an  ex- 
hibit referred  to  In  a  deposition  should 
be  attached  to  or  inclosed  with  the 
commission  and  interrogatories,  sealed, 
and  sent  to  the  clerk.  Edleman  v, 
Byers,  75  III.  367. 

FJrandulent  SubsUtute. — A  fraudulent 
substitution  of  an  exhibit  attached  to  a 
deposition  is  a  ground  for  suppression. 
Carter  v.  Mannings,  7  Ala.  851. 

Copies  of  Books — ^When  Utoecessary 
to  Attach. — When  a  witness  examined 
without  the  state  testifies  that  certain 
transactions  are  not  entered  in  their 
books,  and  the  books  are  beyond  the 
jurisdiction  of  the  court,  it  is  not  nec- 
essary to  annex  copies  of  all  the  books 
for  the  purpose  of  showing  that  there 
were  no  such  entries  in  them.  Todd 
V.  Bishop,  136  Mass.  386. 

Where  tlie  deponent  was  requested 
in  the  plaintiff's  interrogatory  to  ex- 
amine the  defendant's  books  of  ac- 
count, to  make  bare  abstracts  and 
statements  of  them,  and  to  call  o.i  the 
commissioner  to  compare  them  with 
the  originals  and  verify  them,  it  was 
held  that  the  deponent  was  not  bound 
to  comply  with  the  request,  it  being 
an  attempt  to  make  these  abstracts  evi- 
idence  when,  if  the  books  were  to  be 
used  at  all,  the  defendants  were  en- 
titled to  the  benefit  of  having  the 
whole  contents  of  them  introduced,  so 
far  as  pertinent  to  the  same  subject. 
Savage  v.  Birckhead,  20  Pick.  (Mass.) 
167. 

Where  books  are  made  a  part  of 
deponent's  answers  and  are  not  at- 
tached to  the  deposition,  but  are  in- 
closed with  it  in  a  wrapper  properly 
sealed  and  directed,  and  the  clerk  to 
whom  the  return  was  made  has  kept 
them  in  his  custody,  they  are  admissi- 
ble as  part  of  the  deposition,  the  court 
saying:  **If  not  the  best,  it  is  one 
method  of  annexation  within  the  mean- 
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2.  Effect  of  Failure  to  Attach. — The  failure  to  attach  exhibits  to 
the  deposition  in  accordance  with  this  rule  has  been  held  to  oper- 
ate to  exclude  only  that  part  of  the  testimony  referring  to  such 
exhibits.^     But  where  the  whole  deposition  relates  to  such  a 


mg  of  the  statute  IGen.  Stat.,  c.  131, 
(j  26)  wliich  requires  the  magistrate's 
certificate  to  be  annexed  to  tiie  depo- 
sition. *  *  ♦  The  facts  show  that  the 
security  aimed  at  has  been  practically 
attained."  Shaw  v,  McGregorj,  105 
Mass.  100. 

Sufficiency  of  Identification. — Where 
a  commissioner  certifies  that  "  the  an- 
nexed deed  of  conveyance  hereunto  at- 
tached, marked  A,  was  shown  to  the 
witness  and  by  him  examined  and  recog- 
nized to  be  the  original  deed  by  him 
signed  and  delivered,"  a  deed  inclosed 
in  a  package  containing  the  deposition 
marked  as  referred  to  in  the  certificate 
is  sufficiently  identified  as  the  paper 
referred  to.  Humphries  v,  Dawson,  38 
Ala.  199. 

Where  an  exhibit,  proved  before  the 
commissioner,  was  a  bill  of  sale  exe- 
cuted by  J.  M.  and  his  wife,  and  the 
commissioner  certified  that  the  same 
"  was  produced  and  shown  to  the  said 
J.  M.,  a  witness  sworn  and  examined, 
and  by  him  deposed  unto  at  the  time  of 
his  examination  as  a  witness  under 
such  commission,"  it  was  held  that  the 
certificate  was  sufficient.  Hall  v.  Bar- 
ton, 25  Barb.  (N.  Y.)  274. 

The  provision  of  a  statute  requiring 
exhibits  to  be  attached  to  the  depo- 
sition is  only  intended  for  greater 
certainty  and  security  in  proving  them, 
and  does  not  apply  to  cases  where  the 
exhibits  are  made  a  part  of  the  bill  or 
answer  and  are  filed  with  it ;  hence  the 
object  of  the  law  is  answered  if  the 
exhibits  are  shown  to  the  witness  and 
identified.  Atkins  v.  Guice,  21  Ark.  164. 

Where  an  account  was  referred  to  as 
"marked  A,"  but  the  exhibit  attached 
had  no  such  mark,  it  being  the  only 
exhibit  annexed,  the  deposition  was 
held  to  be  unobjectionable.  Marvin 
V.  Raigan,  12  Cush.  (Mass.)  132. 

When  the  Exhibit  is  Not  Annexed. — 
When  a  paper  is  testified  to,  if  it  does 
not  accompany  the  deposition,  it  should 
be  marked  by  the  oflScer  before 
whom  the  deposition  was  taken  and 
the  marks  placed  thereon  stated  in 
the  certificate  of  the  officer.  Stoddard 
V,  Hill,  38  S.  Car.  385. 

The  usual  and  proper  mode  of  iden- 
tifying papers  referred  to  in  deposi- 


tions is  by  the  statement  of  the  com- 
missioner on  each  paper  that  it  is  the 
one  referred  to  by  such  a  witness  in 
his  answer  to  such  interrogatory,  add- 
ing his  signature  or  initials  with  a 
mark  by  number  or  letter,  and  with 
such  identification  the  paper  may  be 
handed  to  the  party  to  whom  it  be- 
longs, and  need  not  be  attached  to  the 
commission,  and  if  produced  at  the 
trial  the  indorsement  will  identify  it. 
Hatfield  v.  Perry,  4  Harr.  (Del.)  463. 

Exhibits  to  One  Deposition  Beferred  to 
in  Another.  —  Where  notes  are  required 
to  be  proved  by  more  than  one  witness, 
it  is  not  necessary  that  they  should 
accompany  each  set  of  interrogatories, 
but  they  may  be  attached  to  one  set 
and  properly  referred  to  in  the  others, 
and  when  identified  and  certified  to 
by  the  commissioner  they  are  properly 
admissible.  Mobley  v,  Leophart,  51 
Ala.  587.  See  also  Dailey  v.  Green,  15 
Pa.  St.  118. 

Documents  on  File  in  the  Cause. — In 
Shea  V,  Mabry,  i  Lea  (Tenn.)  329, 
which  was  a  bill  in  equity,  it  was  held 
that  a  reference  to  documents  on  file 
properly  identifying  them  was  suffi- 
cient, Ingersoll,  Special  Judge,  saying: 
'•There  is  no  particular  charm  in  the 
words  *  hereto  annexed,'  or  *  herewith 
exhibited,'  by  the  use  or  omission  of 
which  suits  are  to  be  gained  and  for- 
tunes lost ;  and  it  would  certainly  seem 
sufficient  if  the  paper  referred  to  was 
on  file  and  sufficiently  identified  by  de- 
scription, as  is  done  in  this  case.'* 

1.  Fisk  V.  Tank,  12  Wis.  307  ;  Myers 
V.  Anderson,  Wright  (Ohio)  514. 

Documents  Not  under  Control  of  Wit- 
ness.— A  deposition  is  not  inadmissible 
because  the  witness  refers  to  certain 
documents  which  were  not  set  out  as 
exhibits,  where  it  appears  that  the  doc- 
uments were  not  under  the  control  of 
the  witness  nor  were  the  basis  of  the 
action,  and  their  contents  are  undis- 
puted.    Lyon  f.  Barrows,  13  Iowa  428. 

Character  of  the  Paper. — The  failure  of 
a  party  giving  his  deposition  to  pro- 
duce a  paper  to  be  annexed  does  not 
necessarily  furnish  a  ground  for  the 
exclusion  of  the  deposition  irrespec- 
tive of  the  character  and  admissibility 
of  the  paper  and  the  circumstances  of 
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paper  it  will  be  excluded  if  the  exhibit  is  not  attached  thereto.^ 

3.  Admissibility  of  Exhibits. — The  fact  that  papers  responsive  to 
a  call  of  an  interrogatory  are  annexed  to  a  deposition  will  not  of 
itself  make  them  competent  evidence.* 

4.  Independent  TTse  as  Evidence. — But  where  exhibits  are  attached 
which  contain  good  evidence  in  the  cause,  they  may  be  used  with- 
out reference  to  their  character  as  exhibits.* 


the  case.  It  might  be  such  as  the  wit- 
ness was  not  bound  to  exhibit,  or,  if 
exhibited,  would  be  incompetent,  and 
the  court  will  not  presume  that  the 
paper  was  such  as  the  witness  was 
bound  to  exhibit  where  its  character 
and  purpose  are  not  disclosed.  Lob- 
dell  V.  Marshall,  58  N.  H.  342. 

Papers  Used  to  Refresh  Recollection. — 
A  deposition  will  not  be  excluded  be- 
cause a  letter  was  not  attached,  where 
the  witness  was  not  asked  to  attach  it, 
the  letter  being  used  by  the  witness  to 
refresh  his  recollection.  Langham  v. 
Grigs bj',  9  Tex.  493 ;  Bailey  v.  Laws,  3 
Tex.  Civ.  App.  529;  Henderson  v,  Ils- 
ley,  II  Smed.  &  M.  (Miss.)  9;  Winans 
V.  New  York,  etc.,  R.Co.,  21  How.(U. 
S.)88. 

Private  Correspondence.  —  A  depo- 
nent, in  a  deposition  taken  in  another 
state,  under  a  commission,  in  answer  to 
an  interrogatory  whether  he  had  had 
any  ** communications'*  with  the  de- 
fendant, at  whose  request  the  deposition 
was  taken,  or  with  any  person  known 
or  supposed  to  be  his  agent,  relating  to 
the  subject  of  the  deposition,  answered, 
fully  and  explicitly,  that  he  had  not. 
In  the  next  interrogatory  the  deponent 
was  asked  whether  he  had  received  or 
seen  any  "  letter  or  letters  "  respecting 
the  subject-matter  of  the  deposition; 
and  if  so,  from  whom  and  to  whom,  and 
what  were  the  contents  of  such  letters ; 
and  he  was  requested  to  annex  the  orig- 
inal letters,  or  copies,  to  the  deposition. 
The  deponent  answered  that  immedi- 
ately after  suit  was  brought  against  the 
defendant,  the  defendant  informed  him 
thereof  by  letter,  and  stated  that  he 
should  be  obliged  to  call  on  the  depo- 
nent to  attend  court  or  give  his  deposi- 
tion ;  that  the  deponent  afterwards  re- 
ceived several  letters  from  the  defend- 
ant, in  which  said  suit  was  occasionally 
referred  to,  but  that  all  these  letters 
were  principally  made  up  of  private 
matters  usually  contained  in  letters  be- 
tween friends,  and  that  he  therefore 
declined  to  send  either  the  originals  or 
copies  as  part  of  his  deposition.    It  was 


held  that  the  court  might  examine  the 
deposition  to  ascertain  whether  any 
fraud  had  been  practiced,  or  whether 
there  was  evidence  of  collusion,  and  it 
not  appearing  that  the  witness  practiced 
any  evasion,  the  deposition  was  ad- 
mitted. Amherst  Bank  v,  Conkey,  4 
Met.  (Mass.)  459. 

At  most,  the  witness  can  only  be  re- 
quired to  furnish  such  extracts  from 
the  letters  received  by  him  as  relate  to 
the  subject  of  inquiry  upon  being  paid 
a  reasonable  charge  for  making  the 
extracts.  Amherst  Bank  v,  Conkey,  4 
Met.  (Mass.)  459. 

1.  Thus  where  the  deposition  of  the 
register  of  deeds  is  taken  to  prove  the 
contents  of  papers  recorded  in  his  of- 
fice. AngeU  V,  Rosenbury,  12  Mich. 
241. 

2.  Ashley  v,  Wolcott,  3  Gray  (Mass.) 

571. 

Oath  to  Correctness. — An  exhibit  an- 
nexed to  a  deposition  is  not  admissible 
unless  the  witness  swears  to  its  correct- 
ness. Dwyer  v.  Dunbar,  5  Wall.  (U. 
S.)  318. 

So  a  survey  of  a  vessel  signed  by  two 
persons,  only  one  of  whom  has  been 
examined  and  has  testified  as  to  its  cor- 
rectness, is  inadmissible.  To  admit  it 
would  be  equivalent  to  admitting  un- 
sworn testimony.  Cunningham  v. 
Hall,  4  Allen  (Mass.)  26S. 

Identiflcation  by  Parol  at  Trial. — Un- 
der the  circumstances  of  a  particular 
case,  viz,  when  the  exhibits  referred  to 
were  attached  to  another  deposition  in 
the  case,  and  were  identified  by  the 
certificate  of  the  officer  as  those  re- 
ferred to  by  the  witness,  it  was  held 
that  parol  proof  was  admissible  to 
show  that  the  exhibits  referred  to  were 
those  exhibited  to  the  witness  when 
his  deposition  was  taken.  Dailey  v. 
Green,  15  Pa.  St.  127. 

In  the  absence  of  a  positive  statute 
exhibits  properly  identified  need  not 
be  attached  to  the  deposition,  and  if 
proven  may  be  identified  by  parol. 
Toby  V.  Oregon  Pac.  R.Co.,  98 Cal.  490. 

8.  Fisk  V.  Tank,  12  Wis.  276. 
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5.  Copies  as  Exhibits. — There  are  some  instances  in  which  it  is 
held  that  the  witness  cannot  be  compelled  to  file  the  originals  of 
papers  referred  to  and  may  file  copies  thereof  in  any  event.* 

XX.  Amehbmehts  and  Altebatiohs. — Before  a  deposition  has 
been  returned  the  officer  may  amend  the  caption  or  certificate,* 
and  after  it  is  returned  defects  in  the  caption  or  certificate  may 
by  leave  of  court  be  obviated  by  amendment,*  and  the  court  will 


Papers  Annexed  but  Not  Beferred  To.— 

On  the  other  hand  it  has  been  held  that 
papers  which  are  attached  to  a  deposi- 
tion, but  are  not  referred  to  therein, 
are  no  part  thereof.  Apfel  v.  Crane, 
83  Ala.  312;  Susquehanna,  etc.,  R., 
etc.,  Co.  V,  Quick,  61  Pa.  St.  328. 

Where  evidence  elicited  in  a  deposi- 
tion taken  without  cross-interrogato- 
rics  is  attached  to  it  and  is  material, 
the  adverse  party  may  offer  itindepend- 
ently  of  the  deposition,  and  although 
it  is  attached  to  the  deposition  as  an 
exhibit.  Hazleton  v.  Union  Bank,  32 
Wis.  34 

1.  Nonrealdont  Wltnoas — BefUaml  to 
File. — When  the  deposition  of  a  nonresi- 
dent witness  is  taken  upon  interroga- 
tories and  he  refuses  to  file  the  originals, 
copies  may  be  attached  and  will  be  ad- 
mitted.  Thom  v,  Wilson,  27  Ind.  370. 
See  also  Bailey  v.  Johnson,  9  Cow.  (N. 
Y.)  115;  Commercial  Bank  v.  Union 
Bank,  19  Barb.  (N.  Y.)  392;  Fishery. 
Greene,  95  111.  94;  Lyon  v.  Barrows,  13 
Iowa  428. 

Nor  has  the  court  any  power  to  order 
a  draft  upon  which  an  action  is  brought 
to  be  delivered  to  defendants  for  the 
purpose  of  being  annexed  to  a  commis- 
sion to  be  inspected  by  defendant's 
witnesses  residing  out  of  the  state. 
Butler  V,  Lee,  19  How.  Pr.  (N.  Y. 
Supreme  Ct.)  383. 

Discretion  of  Court. — Where  a  depo- 
nent without  the  state  has  annexed 
copies  instead  of  the  originals  of  papers 
to  his  deposition,  the  court  in  its  dis- 
cretion may  allow  them  to  be  read. 
L*Herbette  v.  Pittsfield  Nat.  Bank,  162 
Mass.  137,  citine  Binney  v,  Russell, 
109  Mass.  55;  Williamson  v.  Cam- 
bridge R.  Co..  144  Mass.  148. 

Papers  Not  witldn  Control  of  Witness. 
—Papers  annexed  to  the  deposition 
were  certified  by  the  secretary  of  state 
to  be  ''true  copies  and  extracts  of 
papers  "  in  the  case  of  a  certain  vessel 
on  file  in  the  department.  One  of  the 
papers  was  an  extract  from  the  Impe- 
rial Court  of  Appraisers  Cof  France)  se- 
questering the  vessel,  and  another  was 


an  extract  from  a  policy  of  insurance 
on  the  vessel.  It  was  held  that  the 
papers  were  admissible,  and  the  court 
would  presume  that  the  copies  certified 
were  copies  of  all  that  was  on  file  in  the 
department  and  not  abstracts  thereof 
by  the  court.  Lee  r.  Thorndike,  2 
Met.  (Mass.)  313. 

So  when  deeds  are  in  the  possession 
of  the  recorder  of  the  county.  Jackson 
V.  Shepherd,  6  Cow.  (N.  Y.)  444. 

Instmments  Attached  to  Pleadings. — 
Where  the  papers  referred  to  and  the 
execution  of  which  is  proved  are  al- 
ready on  file  as  exhibits  to  a  pleading 
in  the  cause,  they  need  not  be  attached 
to  the  deposition.  Mobley  v,  Leop- 
hart,  47  Ala.  257. 

Books  of  Account. — Witnesses  cannot 
be  required  to  attach  books  of  account 
of  a  merchant  to  interrogatories ;  it  is 
sufficient  if  a  transcript  is  made  and 
attached.  Petersburg  Sav.,  etc.,  Co. 
V.  Manhattan  F.  Ins.  Co.,  66  Ga. 
446. 

And  where  the  books  are  in  another 
state,  beyond  the  reach  of  the  witness, 
his  deposition  is  admissible.  Peters- 
burg Sav.,  etc.,  Co.  v.  Manhattan  F. 
Ins.  Co.,  66  Ga.  446. 

Lost  Papers. — Where  the  originals 
have  been  lost,  copies  may  be  annexed. 
Susquehanna,  etc.,  R.,  etc.,  Co.  v. 
Quick,  61  Pa.  St.  328. 

2.  Hitchings  v,  Ellis,  i  Allen  (Mass.) 
476. 

8.  Omission  of  SeaL — Pending  a  mo- 
tion to  quash  a  deposition  because  of 
the  failure  of  the  officer  talung  it  to 
impress  his  official  seal,  the  court 
may  order  it  returned  to  the  officer  for 
the  purp)ose  of  supplying  the  omis- 
sion. HaJe  V.  Mattnews,  118  Ind.  527; 
Borders  v.  Barber,  81  Mo.  636. 

Imvroper  Bignatore  of  Officer. — A  dep- 
osition may  be  returned  to  the  com- 
missioner for  the  purpose  of  having 
him  correct  it  by  signing  his  name 
as  commissioner  instead  of  signing  it 
with  his  official  title.  Semmens  v. 
Walters,  55  Wis.  675.  See  also  Ar- 
nold V,  Ligbtner,   i   Pa.   Dist.   Rep, 
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permit  such  amendments  as  will  make  the  caption  or  certificate  or 
the  papers  returned  conform  to  the  facts.*  But  after  a  deposition 
is  subscribed  and  sworn  to  it  cannot  be  altered  in  a  material 
sense,  either  by  the  officer*  or  by  the  witness;*  and  the  court 
itself  has  no  power  to  change  the  form  of  an  interrogatory  after 
the  witness  has  answered.* 

ZXI.  SETAimre  Bepositiohs — 1.  Generally. — A  party  to  a  suit 
who  has  taken  the  deposition  of  a  witness  is  not  thereby  precluded 
from  taking  a  second  deposition  of  the  same  witness  to  prove 
additional  facts,  or  to  correct  answers  in  the  former  deposition*' 


792;  Jenkins  v.  Anderson  (Pa.  1887), 
II  Atl.  Rep.  558. 

Batlflcation  of  Amendment. — After  a 
deposition  has  been  once  used,  or  after 
the  party  taking  it  has  caused  it  to  be 
filed  as  one  of  the  papers  in  the  cause, 
the  magistrate  taking  it  has  no  right 
to  make  anj  amendment  to  it  or  make 
any  alteration  in  the  caption,  but  the 
court  may  ratify  or  affirm  an  amend- 
ment made  to  the  certificate  so  as  to 
conform  to  the  facts.  Oatman  v.  An- 
drew, 43  Vt.  466. 

Correction  within  State  by  Nonresi- 
dent Officer. — In  Indiana  it  was  held 
that  a  justice  of  the  peace  of  another 
state  cannot  be  allowed  in  a  court  of 
that  state  to  correct  his  certificate  to 
a  deposition  purporting  to  have  been 
taken  in  said  other  state,  because  he 
had  no  authority  to  act  outside  the 
territorial  limits  of  his  own  jurisdic- 
tion.      Baber    v.     Rickart,    52     Ind. 

594* 

Olerlcal  Omission. — The  amendment 
of  a  certificate  and  caption  involving 
the  exercise  of  no  judicial  function,  but 
being  a  mere  correction  of  a  clerical 
omission,  may  be  made  by  a  justice  of 
the  peace  without  the  county  of  his  res- 
idence, though  the  justice's  jurisdiction 
is  confined  to  the  county  of  his  resi- 
dence.    Eller  V.  Richardson,  89  Tenn. 

575- 

NoncompUanoe  with  Statutory  Beqnlre- 
ments.  —  Depositions  defective  on  ac- 
count of  noncompliance  with  statutory 
requirements  controlling  the  right  to 
take  them  cannot  be  remedied  by 
subsequent  amendment  or  by  parol  evi- 
dence. Saunders  v,  Erwin,  2  How. 
(Miss.)  732. 

1.  Hitchings  v.  Ellis,  i  Allen  (Mass.) 
475;  Oatman  v,  Andrew,  43  Vt.  466; 
Eller  V,  Richardson,  89  Tenn.  575; 
Anonymous,  2  Hayw.  (N.  Car.)  344. 

After  Verdict.  —  The  certificate  of  a 
deposition  may  be  amended  after  ver- 


dict, if  it  contain  sufficient  to  amend  by. 
Rand  v.  Dodge,  17  N.  H.  343. 

Beftrence  to  Bnyelope  Containing  Re- 
turn.—  An  erroneous  statement  in  a 
certificate  as  to  the  place  of  taking  may 
be  corrected  by  the  trial  judge  by  ref- 
erence had  to  the  envelope  in  which 
the  return  was  made.  McKinney  v, 
Wilson,  133  Mass.  131. 

Befisrence  to  Mlnntes.  —  Mistakes  in 
the  date  of  the  dedimus  may  be  recti- 
fied by  recourse  had  to  the  clerk's  min- 
utes. Curie  V,  Beers,  3  J.  J.  Marsh. 
(Ky.)  172. 

2.  Winooskie  Turnpike  Co.  v,  Ridley, 
8  Vt.404. 

8.  Mode  of  Correction. — A  deposition 
that  has  been  taken  and  sealed  up  can- 
not be  opened  at  the  instance  of  the 
witness,  in  the  absence  of  the  adverse 
party,  for  the  correction  of  an  error,  but 
when  such  a  correction  becomes  nec- 
essary it  should  be  made  by  appending 
an  affidavit  explaining  the  circum- 
stances. Foster  v.  Foster,  20  N.  H. 
208.  And  see  Tellico  Mfg.  Co.  v.  Mitch- 
ell (Tenn.  1886),  i  S.  W.  Rep.  515. 

Correction  at  the  Trial. — On  the  trial 
a  witness  may  correct  testimony  con- 
tained in  his  deposition.  Baltzer  v. 
Chicago,  etc.,  R.  Co.,  89  Wis.  257. 

After  a  cause  in  chancery  comes  on 
to  be  heard  deponent  cannot  appear  in 
open  court  and  by  parol  correct  his 
deposition  in  a  material  particular. 
Tellico  Mfg.  Co.    v,   Mitchell  (Tenn. 


1886)^1  S.  W.  Rep.  515. 

Clark,  9  lows 
5.  Watson  v,  Brewster,  i  Pa.  St.  381 ; 


,4.  Pelamourges  v,  Clark,  9  Iowa  19. 


Akers  v.  Demond,i03  Mass.  318 ;  Heard 
7^.McKee,  26  Ga.  332. 

Furnishing  Witness  wltb  Copy  of  Pre- 
Tlons  Answers. — Where  a  witness  is  ex- 
amined a  second  time  by  the  same  party 
in  the  same  cause,  to  correct  a  mistake 
made  in  his  answers  to  the  first  set  of 
interrogatories,  there  is  no  impropriety 
in  the  witness  being  furnished,  by  the 
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or  irregularities  in  the  taking  thereof.^  But  where  the  second 
deposition  covers  only  the  same  facts  as  the  first  deposition  the 
court  may  refuse  to  hear  it.* 

2.  Order  of  Court. — In  some  states  the  admissibility  of  a  second 
deposition  of  the  same  witness  depends  upon  the  previous  order 
of  court  granting  leave  to  take  it,*  while  in  others  it  may  be 
retaken  without  such  order,  but  its  admissibility  is  within  the 
discretion  of  the  court  * 


partj  or  the  counsel  in  the  cause,  with 
a  copj  of  hiB  previous  answers,  the 
object  in  taking  testimony  being  the 
ascertainment  of  truth  and  not  to  entrap 
witnesses.  Heard  v.  McKee,  36  Ga. 
332. 

1.  When  Game  Called  for  Trial. — 
Where  a  deposition  is  supposed  to 
have  been  irregularly  taken,  the  party 
may  retake  it  under  an  order  of  court, 
even  when  the  cause  is  called  for  trial 
and  the  other  party  has  announced 
himself  ready  for  trial  but  is  unwill- 
injif  to  waive  exceptions  to  the  depo- 
sition. Milton  V,  Rowland,  11  Ala. 
732. 

RatakMi  on  Origtml  InlerroffaloriM.— 
And  it  is  within  the  discretion  of  the 
court,  to  order  the  evidence  to  be 
retaken  on  the  same  interrogatories 
with  leave  to  the  adverse  party  to 
cross-examine.  Barnum  v,  Bamum, 
43  Md.  251. 

FormaUUet  In  Retaking. — Where  dep- 
ositions have  been  suppressed  by 
reason  of  a  clerical  error  in  the  desig- 
nation of  the  name  of  the  officer  au- 
thorized to  take  them,  they  cannot  be 
retaken,  except  with  the  same  formal- 
ities a*  were  originally  required  in  the 
taking  of  the  deposition.  Gibbs  v» 
Gibbs  (Colo.  App.  1895),  40  Pac. 
Rep.  781. 

2.  Scott  V.  Bullion  Min.  Co.,  2 
Nev.  81. 

In  Snoh  a  Case  the  most  regular 
method  would  be  to  contest  the  issu- 
ance of  the  second  commission,  when 
the  deposition  is  taken  upon  commis- 
sion. Scott  V.  Bullion  Min.  Co.,  3 
Nev.  81. 

Reading  of  First  In  Oonneotion  with 
Beoond  Depoeition. — Where  depositions 
have  been  taken  and  by  reason  of  their 
irregularity  they  are  retaken,  and  the 
witnesses  therein  refer  to  and  af- 
firm their  first  depositions,  the  first 
depositions  may  properly  be  read  in 
connection  with  the  second.    Strader 


V,  Graham,  7  B.  Mon.  (Ky.)  633. 
8.  Carter  v,   Edmonds,  80   Va.  58; 


Kirby  v.  Cannon,  9  Ind.  371 ;  Booth  v. 
Mcjilton,  83  Va.  827;  Newman  v. 
Kendall,  2  A.  K.  Marsh.  (Ky.)  236. 

Taking  Off  Vonsoit. —  It  is  within  the 
discretion  of  the  judge  to  take  off  a  non- 
suit in  order  to  give  the  plaintiff  an 
opportunity  to  execute  a  release  to  a 
witness  whose  deposition  has  been  re- 
jected on  the  trial  on  the  ground  of 
interest,  for  the  purpose  of  having  his 
deposition  taken  anew.  Talbot  v. 
Clark,  8  Pick.  (Mass.)  51. 

After  Depoeitton  SoppreBsed.  —  When 
a  deposition  is  suppressed,  special  leave 
to  take  a  new  deposition  of  the  same 
deponent  is  unnecessary,  for  a  new  one 
may  be  taken  as  a  matter  of  right. 
Ramsey  v.  Flannagan,  33  Ind.  305. 

For  the  Attainment  of  Jostioe. — It  is 
desirable  that  the  examination  of  the 
witnesses  in  chancery  should  be  com- 
pleted as  soon  as  possible  uno  actu^  and 
that  whenever  this  can  be  accomplished 
no  opportunity  should  be  offered  after 
a  witness  has  once  signed  his  deposition 
of  inducing  him  to  retract  or  contradict 
or  explain  away  what  he  has  stated  in 
his  first  examination ;  but  if  justice  re- 
quires that  a  second  examination  should 
take  place,  it  should  be  permitted.  Fant 
V.  Miller,  17  Gratt.  ( Va.)  187. 

The  court  will  not  issue  a  new  com- 
mission merely  upon  the  expectation  of 
the  party  that  the  witness  will  swear 
more  definitely.  Such  practice  would 
be  fraught  with  too  much  danger,  es- 
pecially where  the  only  other  witnesses 
cognizant  of  the  facts  have  died  since 
the  original  examination.  Raney  v. 
Weed,  I  Barb.  (N.Y.)  221. 

4.  Herbert  v.  Hanrick,  16  Ala.  581; 
Broadnax  v.  Sullivan,  29  Ala.  320 ;  Hes- 
ter V.  Lumpkin,  4  Ala.  509;  Beach  v. 
Schmultz,  20  111.  185. 

In  Eqnity. — The  re-examination  of  a 
witness  in  chancery  without  an  order 
is  irregular,  but  it  is  discretionary  with 
the  chancellor  to  refuse  to  suppress 
the  deposition.  Bogan  v.  Hamilton, 
90  Ala.  454,  citing  Meyer  v.  Mitchell, 
77  Ala.  312;  Hall  v.  Pegram,  85  Ala.522. 
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3.  Before  First  Commission  is  Betnmed. — When  a  commission  is 
issued  but  is  not  duly  returned,  and  it  becomes  evident  that  it  is 
lost  or  will  not  be  executed,  the  party  may  cause  another  to  issue.* 

XXn.  CsnOKAL  PBOGEEDDies — 1.  By  What  Authority. — There  is 
no  inherent  power  in  a  court  of  law  to  authorize  the  taking  of 
depositions  in  criminal  cases,  but  where  it  may  be  done  it  is 
entirely  under  a  right  created  by  statute.* 

2.  On  Behalf  of  the  State. — As  a  general  rule  a  deposition  cannot 
be  taken  on  behalf  of  the  state  to  be  read  against  an  accused,*  but 
it  has  been  held  that  a  prisoner  may  consent  to  the  taking  of  a 
deposition  to  be  read  against  him.* 

Conititation  Conitmed  to  Snpport  the  Sight. — And  where  the  constitu- 
tion of  a  state  expressly  provided  for  the  taking  of  depositions  in 
certain  instances,  an  act  authorizing  depositions  to  be  taken  in 
criminal  cases  was  considered  in  connection  with  that  clause  of 
the  constitution,  and  the  right  upon  the  part  of  the  state  to  take 
depositions  was  upheld.*' 

Conttitution  of  the  United  Statee  does  Hot  Control — When  the  constitu- 


Under  Virginia  Code  1873,  c.  172,  § 
36,  which  provides  that  in  a  suit  in 
equity  a  deposition  may  be  read  if  re- 
turned before  the  hearing  of  the  cause, 
although  after  an  interlocutory  decree, 
if  it  be  as  to  a  matter  not  thereby 
adjudged  and  be  returned  before  a 
final  decree,  where  justice  and  the 
necessities  of  the  situation  warrant  it, 
witnesses  whose  depositions  have  been 
previously  taken,  completed,  and 
signed  by  them  may  be  re-examined 
without  first  obtaining  leave  of  the 
court.  Atwood  v.  Shenandoah  Val- 
ley R.  Co.,  85  Va.  966,  distinguish- 
ing Fant  v.  Miller,  17  Gratt.  (Va.) 
187. 

1.  Copeland  v,  Mears,  3  Smed.  & 
M.  (Miss.)  519.  And  it  has  been  held 
that  he  is  bound  in  such  case,  in  the 
exercise  of  due  diligence,  to  cause 
another  commission  to  issue.  Lee  v, 
Lee,  I  La.  Ann.  318. 

2.  Kaelin  v.  Com.,  84  Ky.368;  Bxf, 
Harkins,  6  Ala.  64;  Woodruff  v.  State 
(Ark.  1895),  32  S.  W.  Rep.  105. 

The  ProTliloni  of  the  New  York  Code 
of  OIyU  Procedure  (§  885)  relative  to 
the  examination  of  persons  not  parties 
to  an  action,  for  the  purpose  of  procur- 
ing a  deposition  for  use  on  motion,  have 
no  application  to  criminal  cases.  Peo- 
ple V.  Squire  (Supreme  Ct.),  3  N.  Y. 
St.  Rep.  194. 

8.  People  V,  Howard,  50  Mich.  339; 
Dominges  v  State,  7  Smed.  &  M.  TMiss.) 
475;  People  V.  RestcU,  3  Hill  (N.  Y.) 
29*- 


ConsUtational  Barrier. — The  legisla- 
ture  may  authorize  the  taking  and  use 
of  depositions,  on  his  own  behalf,  by  one 
accused  of  crime,  but  cannot  author- 
ize the  use  of  such  depositions  against 
him,  because  the  constitution  of  the 
state  secures  to  every  accused  person 
the  right  to  meet  his  accusers  face  to 
face.  Petty  v.  State,  4  Lea  (Tenn.) 
336;  Kaelin  v.  Com.,  84  Ky.  354. 

4.  State  v.  Bowen,  4  McCord  (S. 
Car.)  354;  Wightman  v.  People,  67 
Barb.  (N.  Y.)  45.  See  also  People  v, 
Grundell,  75  Cal.  305. 

Beftuua  of  Defondant  to  Use  Depoeltioiu 
— When  a  deposition  is  regularly  taken 
and  filed  on  behalf  of  the  accused 
under  a  statute  authorizing  it,  if  the 
defendant  refuses  to  read  the  deposition 
it  cannot  be  used  by  the  prosecution 
over  defendant's  objection.  Anderson 
V.  State,  89  Ala.  I3. 

But  for  a  case  where  the  defendant 
made  no  objection  at  the  trial,  see  Peo- 
ple V.  Guidici,  100  N.  Y.  507. 

6.  Tbe  Oonitttotion  of  Colorado  (arti- 
cle  3,  %  16),  providing  that  persons  ac- 
cused of  crime  shall  have  the  rieht  to- 
meet  the  witnesses  against  them'&ce  ta 
face,  and  section  17,  relating  to  the  tak- 
ing of  depositions  in  certain  instances, 
the  court  held  should  be  construed  to- 
gether, and  thus  construed  it  was  held 
that  a  deposition  might  be  taken  on  the 
part  of  the  prosecutor  under  the  Act  of 
1889,  authorizing  depositions  to  be 
taken  in  criminal  cases.  Ryan  v.  Peo- 
ple (Colo.  1895),  4<>  P^c.  Rep.  775. 


6  Encyc.  PI.  &  Pr.— 39 
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tion  of  the  state  does  not  stand  in  the  way  of  such  a  power,  legis- 
lation enabling  such  depositions  to  be  taken  cannot  be  resisted 
under  the  constitution  of  the  United  States.* 

8triet  Conformity  with  Statute. — When  depositions  may  be  taken  to  be 
used  against  the  accused,  it  being  an  exception  to  the  general 
rule  in  criminal  cases  requiring  the  state  to  confront  the  prisoner 
with  the  witnesses  against  him,  the  statute  must  be  strictly  fol- 
lowed in  every  substantial  particular.* 


1.  Applicable  to  Fedend  Oases. — The 
6th  amendment  to  the  Constitution  of 
the  United  States,  which  provides  that 
in  criminal  prosecutions  the  accused 
shaU  have  the  right  to  be  confronted 
with  the  witnesses  against  him,  is  held 
to  be  limited  in  its  application  to  trials 
in  the  federal  courts  of  persons  charged 
with  violating  the  laws  of  the  United 
States.  Ryan  v.  People  (Colo.  1895),  40 
Pac.  Rep.  775.  See  also  State  v.  Jones, 
7  Nev.  415. 

In  Galifomia,  under  section  882  of  the 
Penal  Code,  a  magistrate  or  judge  of 
the  court  in  which  an  action  is  pending 
may  require  a  witness  to  be  condition- 
ally examined  forthwith  on  behalf  of  the 
people,  when  such  witness  is  unable  to 
furnish  an  undertaking  for  his  appear- 
ance at  the  trial.  People  v,  Thompson, 
84  Cal.  598. 

But  where  the  commitment  is  void 
and  is  set  aside,  a  deposition  taken  pend- 
ing an  action  on  such  commitment  can- 
not be  used  upon  the  trial  of  the  second 
information.  People  v,  Thompson,  84 
Cal.  598. 

S.  Kramplei  nndT  Varioas  Btatntea. — 
In  California  the  examination  of  a 
witness  under  section  882  of  the  Penal 
Code,  providing  that  witnesses  may 
be  examined  on  behalf  of  the  state  in 
certain  cases  when  they  cannot  furnish 
security  for  their  appearance  at  the 
trial,  *'  must  be  conducted  in  the  same 
manner  as  the  examination  of  a  witness 
before  a  committing  magistrate/*  etc., 
as  prescribed  by  section  869  of  the  Penal 
Code,  and  when  the  requirements  of 
either  of  these  sections  are  not  pursued 
the  deposition  cannot  be  read.  Thus 
it  must  appear  under  the  first  section 
above  that  the  witness  was  unable  to 
procure  securities  for  his  appearance 
at  the  trial  and  that  the  statement  of 
the  necessary  facts  entitling  the  prose- 
cution to  take  the  depositions  is  made 
under  oath,  and  the  requirements  of  the 
second  section  mentioned  above,  as  to 
the  manner  of  taking  the  depositions, 
must  also  appear  to  have  been  com- 


plied with.  People  v.  Mitchell,  64 
Cal.  85. 

When  a  deposition  is  taken  under  sec- 
tion 882  of  the  California  Penal  Code, 
permitting  depositions  to  be  taken  on 
behalf  of  the  state  in  certain  cases 
where  the  witness  is  unable  to  furnish 
security  for  his  appearance  at  the  trial, 
it  must  appear  to  the  satisfaction  of  the 
court  at  the  time  the  deposition  is 
offered  in  evidence  that  the  witness 
is  dead  or  insane,  or  cannot  with  due 
diligence  be  found  within  the  state,  and 
it  is  not  admissible  absolutely.  People 
V,  Mitchell,  64  Cal.  86. 

In  Colorado i  where  the  act  creating 
the  right  to  take  such  a  deposition 
designates  the  officer  before  whom  it 
shall  be  taken,  the  notice  to  be  given,  to 
whom  the  notice  shall  be  given,  etc.,  it 
is  the  duty  of  the  officer  so  designated  to 
discharge  these  duties,  and  tney  can- 
not be  discharged  by  any  other  person. 
Ryan  v.  People  (Colo.  1895),  4<>  P^c* 
Rep.  775. 

In  New  Tork. — So  where  a  statute 
provides  that  witnesses  may  be  exam- 
ined on  behalf  of  the  state  de  bene  esse  in 
certain  cases,  when  the  offense  is  com- 
mitted within  a  designated  municipal- 
ity against  persons  who  are  within  but 
are  not  residents  thereof,  such  a  statute 
must  be  strictly  pursued,  and  it  must 
appear  that  the  witnesses  were  non- 
residents at  the  time  the  deposition 
was  taken,  Barron  v.  People,  i  N.  Y. 
386,  and  at  the  time  the  deposition  is 
offered  in  evidence.  People  v.  Had- 
den,  3  Den.  (N.  Y.)  223. 

Serrloe  of  Notice  Forthwitli. — And  the 
order  to  take  a  deposition  under  this 
act,  directing  it  to  be  served  on  the  ac- 
cused forthwith,  and  to  take  the  deposi- 
tion at  a  specified  time,  is  sufficient 
under  the  requirement  that  the  judge 
shall  direct  the  time  of  the  notice,  the 
accused  having  appeared.  People  v. 
Chrystal,  8  Barb.  (N.  Y.)  546. 

Snfllciancy  of  Affidavit. — But  an  affi- 
davit for  such  an  order,  made  be- 
fore indictment  found,   is  insufficient 
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Waiver  of  Objectioiii. — But  it  has  been  held  in  such  a  case  that  the 
accused  may  waive  objections  by  appearing  in  person  or  by  coun- 
sel and  cross-examining  the  witnesses.* 

3.  On  Behalf  of  Aocnsed. — In  states  where  the  subject  is  regu- 
lated by  statute,  it  is  generally  with  a  view  of  giving  to  the 
accused  the  right  to  secure  by  deposition  testimony  which  he 
could  not  otherwise  obtain.*  But  when  the  statute  expressly 
authorizes  the  taking  of  depositions  by  a  defendant  in  a  certain 
way,  it  must  be  strictly  pursued.*  Under  statutes  permitting 
depositions  on  the  part  of  the  accused,  it  has  been  held  that  the 
court  is  vested  with  a  sound  discretion  in  issuing  commissions  for 
that  purpose,*  but,  on  the  other  han^,  the  court  has  been  compelled 

when  entitled  of  the  court  where  the 
accused  was  afterwards  tried,  because 
no  indictment  for  perjury  could  be 
predicated  upon  it.  People  v.  Chrys- 
tal,8  Barb.  (N.  Y.)  546;  People  v. 
Ward,  4  Park.  Cr.  Rep.  (N.  Y.  Gen. 
Sess.)  516. 

1.  Ryan  V,  People  (Colo.  1895),  4<^ 
Pac.  Rep.  775.. 

2.  Petty  V.  State,  4  Lea  (Tenn.)  326; 
People  V.  Restell,  3   Hill   (N.  Y.)  299. 

The  Anoient  Praottoe. — In  Mostyn  v, 
Fabrigas,  Cowp.  174,  Lord  Mansfield 
refers  to  an  early  case  in  which  the 
court  acted  in  the  absence  of  express  au- 
thority and  compelled  the  prosecutor 
to  consent  to  the  taking  of  depositions 
of  foreign  witnesses  by  announcing 
that  it  would  continue  the  cause  indefi- 
nitely until  such  testimony  was  taken, 
the  justice  in  the  case  indicating  to  the 
court  that  the  testimony  was  necessary 
to  the  prisoner's  defense. 

In  AxIcanMUi,  under  a  statute  authoriz- 
ing a  defendant  to  take  depositions  of 
material  witnesses  when  there  are  rea- 
sonable grounds  to  apprehend  that  be- 
fore the  trial  they  will  leave  the  state 
(Zant's  Dig.  Ark.,  ^  1819),  a  defendant 
in  a  criminal  proceeding  is  authorized 
to  take  the  deposition  of  witnesses  re- 
siding out  of  the  state.     Giboney  v. 


Rogers,  32  Ark.  462.    See  also  Kaelin 
v.Com.,  84Ky.  354. 

In  Georgia  it  was  held  that  the  act  au- 
thorizing testimony  of  absent  witnesses 
to  be  taken  by  deposition  in  civil  actions 
did  not  authorize  it  in  criminal  cases, 
but  the  court  said  that  where  the  wit- 
ness resided  out  of  the  jurisdiction  of 
the  court  and  could  not  be  reached  by 
compulsory  process,  the  deposition 
might  be  taken  by  the  defendant  under 
such  rules  and  restrictions  as  the  court 
in  its  discretion  might  adopt.  McLane 
^.  State,  4  Ga.  335. 
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In  New  York,  where  a  criminal  case 
was  removed  to  the  Supreme  Court  by 
certiorari  and  remained  on  the  civil  side 
of  the  court,  a  commission  was  ordered 
to  issue  as  in  a  civil  case,  with  the  or- 
der for  a  new  trial.  People  v,  Vermil- 
yea,  7  Cow.  (N.  Y.)  369. 

8.  Necessity  for  Order. — Where  a 
statute  permits  depositions  to  be  taken 
in  such  a  case  only  by  order  of  the 
court,  consent  by  the  prosecuting  at- 
torney will  not  obviate  the  necessity 
for  such  an  order.  Curtis  v.  State,  14 
Lea  (Tenn.)  502.  See  also  Johnson  v. 
State,  27  Tex.  758. 

Proeeontion  Pending. —  Under  sec- 
tions 4932-4935  of  the  Alabama  Code, 
a  deposition  taken  before  the  judge  on 
preliminary  examination  before  in- 
dictment cannot  be  read  on  the  trial, 
although  cross-interrogatories  were 
regularly  filed,  because  the  statute 
only  covers  cases  pending  in  the  trial 
court.     Couch  v.  State,  63  Ala.  163. 

The  same  conclusion  was  reached 
by  the  Supreme  Court  of  Massachu- 
setts, under  Rev.  Stat.  Mass.,  c.  136, 
§  32.  Com.  V.  Ricketson,  5  Met. 
(Mass.)  427. 

Under  Section  668,  New  York  Ck>de  Crlm. 
Pro.,  where  a  commission  is  appointed 
to  inquire  into  the  sanity  of  the  accused, 
there  is  no  authority  in  the  court  to 
grant  a  commission,  under  section 
636  of  the  state  code,  to  take  the  dep- 
osition of  nonresident  witnesses  to  be 
used  before  the  commissioners  upon 
their  inquiry  as  to  the  sanity  of  the 
prisoner,  as  such  a  proceeding  is  no 
part  of  the  trial.  People  v,  Haight,  13 
Abb.  N.  Cas.  ( N.  Y.  Oyer  &  T.  Ct. )  199. 

4.  InCaliliornla,  under  the  Penal  Code, 
k  3154,  which  allowed  the  court  to  order 
the  issuance  of  a  commission  when  sat- 
isfied of  the  truth  of  the  facts  stated, 
and  that  the  examination  of  the  pris- 


Volume  VI. 


mm§ii\mgt  i»  Fadml  Orarto.  DEPOSITIONS.      B«pontiMt  em 

by  a  mandamus  to  make  such  an  order.' 

XXTTT.  PiodBonref  nr  Feixebal  Coubts— 1.  Belation  to  Snb- 
jaet  Generally. — Depositions  in  federal  courts  are  commonly  un- 
derstood to  be  so  different  in  their  nature  from  depositions  in  the 
state  courts  as  to  present  an  entirely  different  subject.  But  in 
fact  the  only  differences  are  such  as  are  made  by  statutory  regu- 
lations and  restrictions,  in  the  same  manner  as  the  subject  is 
variously  modified  by  state  legislation.  The  whole  law  of  federal 
depositions,  as  it  now  presents  itself,  is  a  development  of  the  pro- 
visions of  the  Judiciary  Act  of  1789,  together  with  rules  of  court 
which  have  been  made  at  different  times  consistent  with  the  acts 
of  Congress.  As  will  be  seen,|he  main  features  of  the  deposition 
in  the  federal  practice  are  not  in  all  things  different  from  those  of 
depositions  under  the  state  practice,  but  some  features  are  purely 
applicable  to  the  federal  practice,  and  for  expediency  depositions 
in  federal  proceedings  will  be  here  treated  separately.* 

2.  Depoiitiont  on  Conuniition — a.  General  Authority. — Un- 
der the  Judiciary  Act  of  1789  is  found  the  authority  for  taking 
depositions  on  commission,*  and  a  party  may  apply  for  a  dedimus 
and  have  testimony  taken  orally  upon  the  proper  notice  or  upon 
interrogatories  settled  by  the  court.* 

WitsMMf  witliiii  BMoh  of  ProoMt. — But  in  no  event  can  a  deposition 
be  read  at  law,  except  under  special  provision  of  statutory  enact- 
ment, where  the  witness  resides  within  reach  of  the  compulsory 
process  of  the  court.* 

oner  was  necessary  to  the  attainment  It  will  be  seen  from  an  inspection  of 

of  justice,  the  court  was  justified  in  re-  the  original  statute  and  the  sections  of 

fusing  a  commission  to  take  testimony  the  Revised  Statutes  abore  cited,  that 

in   a  foreign  country  concerning  the  the  only  material  change  in  the  law,  as 

mental  condition  of  the  prisoner,  who  it  existed  under  the  Act  of  1789,  by 

was  charged  with   homicide,   for  the  subsequent  enactment,  is  with    refer- 

purpose  of  showing  that  certain  mem-  ence  to  the  notice  necessary  in  taking 

bers  of  his  family  died  insane  and  that  depositions  de  bene  esse  ;    the  former 

the  prisoner  himself  was  subject  to  ep-  law  dispensed  with  notice  altogether  in 

ileptic  fits,  it  appearing  that  the  ac-  some  cases,  while  now  notice  is  always 

cused  had  been  a  resident  of  the  state  necessary. 

for  several  years  preceding  the  trial,  8.  '*  Provided    that    nothing    herein 

during  which  time  he  had  had  but  one  shall  be  construed  to  prevent  any  court 

fit.    People  V.  Young,  108  Cal.  8.    See  of  the  United  States  from  granting  a 

also Willard  v.  Superior  Ct.,  82  Cal.  458.  dedimus  foiestatem  to  take  depositions, 

Under  the  same  section  of  the  Penal  according  to  common  usage,  when  it 

Code  of  California,  it  was  held  that  the  may  l>e  necessary  to  prevent  a  failure 

court  was  bound  to  make  the  order  for  or  delay  of  justice,'*  etc.     Act  of  1789, 

the  commission  to  take  depositions  of  c.  ao,  §  jo;  i  Rev.  Stat,  at  L.  90;  Rev. 

witnesses  without  the  state  to  be  used  Stat.,  ^\" 


in  behalf  of  the  defendant,  where  it  ap-        4.  Egbert  r.  Citizens'  Ins.  Co.,  7  Fed. 
peared  that  the  court's  refusal  to  make     Rep.  5 1 ;      -----  ~  •  - 

such  an  order  was  not  done  in  the  ex-     Fed.  Kep. 


peared  that  the  court's  refusal  to  make     Rep.  51 ;  Bi8choff8<Aeim  v.  Baltzer,  lo 

such  an  order  was  not  done  in  the  ex-     Fed.  Kep.  3. 

ercise  of  its  discretion,  but  upon  the        6.  Rhoades  f.  Selin,  4  Wash.  (U.  S.) 


f round    that    it    had   no    jurisdiction.    724. 
^eople  V,  Lundquist,  84  Cal.  33.  Witness  on  tbe  Stand — ^Vse  of  His  Dep- 

1.  Giboney  t'.  Rogers,  3a  Ark.  462.     oaltlon  to  Imp«aoli.— But  where  several 
3.  Act  of  1789,  c.  20,  ^  30;  Rev.  Stat.,    depositions  have  been  taken  and  after- 
^  863  et  seq.  wards  the  witnesses  are  examined  or- 
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b.  Who  may  Appoint  Commissioner.— The  power  to  appoint 
commissioners  is  conferred  by  statute  upon  United  States  courts,* 
but  there  is  no  authority  to  exercise  this  power  in  matters  not 
pending  in  the  appointing  court.* 

c.  Discretion  in  Appointing  Commissioner.— The  appli- 
cation for  a  commission  to  take  depositions  is  not  g^ntable  as  of 
course,  but  only  where  the  necessity  therefor  is  made  to  appear 
to  the  satisfaction  of  the  court.* 


ally  on  the  stand,  in  which  examination 
some  adhere  to  and  others  contradict 
the  testimony  previously  given  in  their 
respective  depositions,  the  court  will 
look  to  the  depositions  in  considering 
the  credibility  of  the  witnesses,  and  will 
give  greater  weight  to  the  evidence  of 
those  whose  oral  examinations  conform 
to  the  evidence  in  their  previous  depo- 
sitions. Hall  V.  The  Propeller  Buffalo, 
I  Newb.  Adm.  116. 

1.  U.  S.  Rev.  Stat.,  ^  866. 

Appointment  \X7  Olerk. — Under  this 
authority  it  was  held  that  the  appoint- 
ment could  not  be  made  by  the  clerk  of 
the  court,  notwithstanding  the  rules  of 
the  court.  The  act  of  Cong^ress  was 
held  to  control.  Randall  v,  Venable, 
17  Fed.  Rep.  166. 

Though  it  was  held  in  another  cir- 
cuit that  it  was  no  objection  that  the 
commission  was  issued  by  the  clerk 
without  an  order  of  court,  for  the 
reason  that  the  state  practice  controlled. 
U.  S.  7;.  Louisville,  etc.,  R.  Co.,  18  Fed. 
Rep.  481. 

3.  mider  GblneM  Bzolnalon  Act. — In 
1892,  under  the  Chinese  Exclusion  Acts, 
in  an  examination  before  a  United 
States  commissioner,  the  District  Court 
for  the  Northern  District  of  New  York 
refused  to  issue  a  commission  to  take 
depositions  in  San  Francisco.  The  ex- 
aminer has  no  such  power,  because  it 
is  not  conferred  upon  him  by  the  act, 
and  the  court  has  no  such  power  under 
section  866,  Rev.  Stat.,  because  the 
matter  was  not  pending  before  it  and 
was  not  under  its  jurisdiction.  U.  S. 
V.  Horn  Hing,  48  Fed.  Rep.  635. 

In  Admiralty. — A  commission  may 
Issue  from  the  Supreme  Court  to  take 
depositions  to  be  read  in  that  court. 
The  Brig  Clarissa  Claiborne  v,  U.  S.,  7 
Cranch  (U.  S.)  107.  And  it  cannot  be 
taken  de  bene  esse  to  be  used  in  that 
court.  The  Argo,  2  Wheat.  (U.  S.) 
287;  The  London  Packet,  2  Wheat. 
(U.S.)  371. 

8,  Rev.  Stat.,  §  866;  U.  S.  v.  Parrott, 


I  McAll.  (U.  S.)  458;  Randall  v.  Ven- 
able, 17  Fed.  Rep.  163. 

Revocation.  —  Where  a  special  com- 
mission issued  to  a  person  of  disrepu- 
table character,  the  court  of  its  own  mo- 
tion revoked  the  same.  Cotton  Cases, 
3Ct.  of  CI.  384. 

Foreign  DepositionB. — Where  the  ap- 
plication is  for  a  commission  to  take 
depositions  in  a  foreign  country,  from 
which  the  opposite  party  has  been  ex- 
pelled, the  court  restricted  its  execution 
with  the  condition  that  such  party  be 
provided  safe  conduct  so  that  he  might 
appearand  cross-examine.  Randall f. 
Venable,  17  Fed.  Rep.  163. 

Where  a  party  applied  for  a  commis- 
sion to  take  a  deposition  in  England, 
and  it  appeared  that  certain  rules  of  the 
court  had  been  violated  in  regard  to  the 
time  at  which  such  application  was 
made  and  the  person  by  whom  the 
affidavit  and  the  application  were  made, 
the  court,  at  the  instance  of  the  oppo- 
site party,  issued  a  commission  with 
leave  to  the  opposite  party  to  attend 
and  cross-examine  orally.  The  Steam- 
ship Louisiana,  i  Ben.  (U.  S.)  328. 

In  CMmlnal  Gases  the  court  has  ex- 
ercised its  discretion  with  more  leni- 
ency in  favor  of  the  defendant  and  has 
refrained  from  looking  into  the  ques- 
of  the  eventual  materiality  of  the  testi- 
mony before  issuing  the  commission. 
U.  S.  V,  Wilder,  4  Woods  (U.  S.)  476. 

Names  of  Gonunlssloners. — And  it  was 
held  under  a  rule  of  the  Circuit  Court 
that  the  names  of  the  witnesses  need 
not  appear  in  the  commission  where  it 
was  made  to  appear  to  the  court  at  the 
time  the  commission  issued  that  the 
names  of  the  witnesses  were  unknown. 
The  Infanta,  Abb.  Adm.  266. 

Witness  Abont  to  Leave  Jnxlsdlctlon. — 
The  court  refused  to  grant  a  dedimus 
in  such  a  case  upon  the  ground  that  the 
deposition  could  have  been  taken  de 
bene  esse.  Turner  v.  Shackman,  27 
Fed.  Rep.  183. 

Deposition  of  Party  Defisndant.  —  And 
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d.  Power  to  Act— (i)  Generally,— Th^  court  is  not  confined 
to  any  class  of  persons  or  officers  in  appointing  commissioners  to 
take  depositions.  The  powers  and  duties  of  the  commissioner 
are  derived  purely  from  the  commission  itself,  and  he  may  be  a 
private  individual  or  one  holding  any  other  office.^ 

(2)  Evidence  of, — The  commissioner's  return  is  prima  facie 
evidence  of  the  validity  of  his  acts  and  of  his  official  character.* 

Foreign  Bepodtioni.— So  where  a  commissioner  certifies  that  he  took 
the  oath  prescribed  by  the  commission,  it  is  sufficient  evidence 
of  his  authority  to  act  as  commissioner.* 

e.  How  Executed— Common  Usage. — ^The  act  of  Congress 
provides  that  depositions  may  be  taken  upon  commission,  "accord- 
ing to  common  usage,"*  and  this  section  is  construed  to  mean  that 
the  right  to  take  the  deposition  must  exist  under  the  United  States 
statute,  but  when  the  right  does  exist,  then  the  method  of  execut- 
ing the  commission  may  be  in  conformity  with  the  state  law  upon 
the  subject.* 


the  tame  court  refused  to  grant  a  com- 
mission to  take  the  deposition  of  an 
opposite  party  where  it  appeared  that 
the  only  reason  therefor  was  to  as- 
certain what  the  testimony  of  a  party 
would  be  before  putting  him  on  the 
witness  stand,  especially  as  no  answer 
had  been  filed  and  the  time  for  filing  it 
had  expired,  as  the  party's  answer 
might  obviate  all  necessity  for  testi- 
mony. Turner  v,  Shackman,  27  Fed. 
Rep.  183. 

1.  Jerman  v.  Stewart,  la  Fed.  Rep. 

373. 
mtertiBreiice  by   Strancer.  —  But   a 

stranger  not  named  in  the  commission 
cannot  obtrude  himself  into  the  exe- 
cution of  it,  and  where  this  appears 
the  deposition  will  be  excluded.  Wil- 
lings  V.  Consequa,  Pet.  (C.  C.)  309; 
Banert  v.  Day,  3  Wash.  (U.  S.)  244. 

Error  In  Name  of  CominlMioiier.  — 
When  the  name  of  the  commissioner 
was  incorrectly  spelled,  but  the  error 
was  one  which  could  not  mislead,  as 
where  the  commission  was  directed  to 
**  Carey,"  and  the  commissioner  signed 
his  name  **  Corey,"  an  objection  on 
that  ground  was  held  untenable.  Bibb 
V.  Allen,  149  U.  S.  488. 

Foreign  Deposition.  —  Where  it  ap- 
pears to  the  court  that  the  only  suit- 
able person  known  at  the  place  of  the 
residence  of  the  witness  to  whom  a 
commission  can  be  issued  is  the  wife 
of  the  witness,  the  commission  will  is- 
sue to  her.     The  Ship  Norway,  2  Ben. 

(U.  S.)  131. 

2.  Hoyt  V,  Hammekin,  14  How.  (U. 


S.)  346.      See  also  Whitney  v,  Huntt, 

5  Cranch  (C.  C.)  121. 

8.  Winter  v,  Simonton,  3  Cranch  (C. 
C.)  112. 

But  a  failure  to  show  in  the  return 
that  such  oath  had  been  taken  was  held 
fatal  to  the  deposition.  Frevall  v. 
Bache,  5  Cranch  (C.  C.)  463. 

4.  Act  of  1789,  c.  20,  4  30;  U.  S.  Rev. 
Stat.,  ^  866. 

6.  McLennan  v.  Kansas  City,  etc.,  R. 
Co.,  22  Fed.  Rep.  199;  Sage  f .  Tauszky, 

6  Cent.  L.  T.  7;  Flint  v,  Crawford 
County,  5  Dill.  (U.S.)  481;  Sergeant 
V.  Biddle,  4  Wheat.  (U.  S.)  <;o8;  Nich- 
olls  V,  White,  i  Cranch  (C.  C.)  58; 
Atkinson  v,  Glenn,  4  Cranch  (C.  C.) 
134;  Turner  v,  Shackman,  27  Fed.  Rep. 
184. 

Wlien  Taken. — Thus  a  certificate  need 
not  show  when  the  deposition  was 
taken,  the  state  statute  not  requiring  it. 
Jones  V.  Oregon  Cent  R.  Co.,  3  Sawy. 
(U.  S.)527. 

Administration  of  Oatli. —  And  the 
state  statute  may  be  followed  as  to 
administering  the  oath.  Jones  v.  Ore- 
gon Cent.  R.  Co.,  3  Sawy.  (U.  S.)  527. 

Notice. —  The  state  practice  as  to 
notice  may  be  pursued.  U.  S.  v. 
Louisville,  etc.,  R.  Co.,  18  Fed.  Rep. 
4S1 ;  Atkinson  v,  Glenn,  4  Cranch  (C. 
C.)  134;  Buddicum  v.  Kirk,  3  Cranch 
(U.S.)  293;  Curtis  V,  Central  R.  Co.,  6 
McLean  (U.  S.)  401. 

By  Wliom  WMtten. — ^And  it  was  held 
that  it  need  not  appear  by  whom  the 
deposition  was  written.  Jones  v.  Ore- 
gon Cent.  R.  Co.,  3  Sawy.  (U.  S.)  527. 
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b  B^ty. — Consistent  with  the  federal  statute  in  that  connection, 
equity  rules  have  been  established  by  the  Supreme  Court  of  the 
United  States  regulating  the  manner  of  taking  depositions  upon 
commission,  and  though  depositions  in  equity  may  be  taken  upon 
commission  by  written  interrogatories  and  cross-interrogatories, 
either  party  may  give  notice  that  he  desires  the  testimony  to  be 
taken  orally,  and  in  that  event  all  the  witnesses  will  be  examined 
orally  before  the  examiner  of  the  court  or  before  a  special  exam- 
iner appointed  by  the  court  for  that  purpose.* 

Serena  OommiMionen.—- When  a  commission  is  issued  to  more  than 
one  person  jointly  and  severally,  either  of  them  may  execute  it,* 
and  in  such  a  case,  if  one  of  the  commissioners  is  to  be  examined 
as  a  witness,  his  deposition  may  be  taken  before  one  of  the  other 
commissioners.*  But  where  the  commission  is  joint  without 
expressly  conferring  the  power  of  execution  upon  the  commis- 
sioners severally,  it  must  be  executed  by  all  of  them,  and  if  it 
appears  to  have  been  done  by  only  a  part,  the  deposition  will  be 
suppressed,*  because  the  power  of  commissioners  is  special  and 


But  in  a  later  case  it  was  held  that 
the  state  statute  requiring  a  deposi- 
tion taken  under  a  commission  to  be 
written  by  a  certain  person  did  not 
control,  but  the  deposition  appearing 
to  have  been  written  by  the  counsel 
of  the  party,  it  was  rejected  on  the 
ground  that  such  a  practice  would  lead 
to  great  abuses.  U.  S.  v.  Pings,  4 
Fed.  Rep.  715,  distinj^uisAiu^'SichoUs 
V.  White,  I  Cranch  (C.  C.)  58,  and  At- 
kinson V.  Glenn,  4  Cranch  (C.  C.)  134. 

In  Equity  common  usage  means  the 
practice  of  the  court  of  chancery.  U. 
S.  V.  Parrott,  i  McAll.  (U.  S.)  458; 
Bischoflfscheim  v.  Baitzer,  10  Fed. 
Rep.  4. 

1.  Equity  Rule  67;  Bischoffscheim  v. 
Baitzer,  10  Fed.  Rep.  3. 

When  no  such  noUce  is  given  by 
either  party  the  deposition  may  be  taken 
up>on  commission,  as  in  other  cases. 
Bischoffschetm  v.  Baitzer,  10  Fed. 
Rep.  3. 

Oral  OroM-ezamlnatlon. — When  an 
application  is  made  for  a  commission, 
leave  will  not  be  granted  to  the  opposite 
party  to  attend  and  cross-examine  or- 
ally in  the  absence  of  the  above  notice. 
Coates  V.  Merrick  Thread  Co.,  41  Fed. 
Rep.  73. 

And  where  a  party  fails  to  Ale  cross- 
interrogatories,  he  cannot  cross-exam- 
ine the  witness  although  he  may  be 
present  at  the  examination.  Merrill  v. 
Dawson,  Hempst.  (U.  S.)  594. 

Under  Rule  67  it  has  been  held  that  a ' 
special  examiner  cannot  be  appointed 


outside  the  territorial  jurisdiction  of  the 
court.  Arnold  v,  Chesebrough,  35 
Fed.  Rep.  16.  Though  it  was  held  dif- 
ferently in  another  well-reasoned  case. 
North  Carolina  R.  Co.  v.  Drew,  3 
Woods  (U.  S.)  697.  Nor  can  the  ex- 
aminer of  one  district  sit  outside  his 
district  to  take  depositions  to  be  used 
therein.  Celluloid  Mfg.  Co.  v.  Russell, 
35  Fed.  Rep.  17. 

By  Wliom  Written. — It  need  not  ap- 
pear by  whom  a  deposition  taken  under 
a  commission  is  written.  See  /«/"//!, 
XXIII.  II.  Certificate,  But  when  the 
deposition  appears  to  have  been  written 
by  a  party  to  the  suit  who  had  himself 
deposed  to  the  same  matters,  the  court 
said  that  if  it  was  not  a  ground  for 
suppressing  the  deposition,  it  was  such 
a  discrediting  circumstance  as  to  entitle 
the  deposition  to  but  little  weight. 
Dawson  v,  Poston,  28  Fed.  Rep.  607. 
And  depositions  which  have  been  writ- 
ten out  by  counsel  before  the  examina- 
tion have  been  for  that  reason  excluded. 
See  infra^  XXIII.  11.  Certificate.  But 
the  mere  fact  that  the  commissioners 
who  took  the  deposition  were  Dutchmen 
and  the  deposition  was  returned  written 
in  English,  though  no  interpreter  ap- 
peared to  have  been  present,  was  held 
insufficient  to  exclude  it.  Gilpins  v. 
Consequa,  3  Wash.  (U.  S.)  187. 

2.  Lonsdale  v.  Brown,  3  Wash.(U.  S.) 
405 ;  The  Griffin,  4Blatchf.  (U.  S.)  203. 

8.  Lonsdale  v,  JBrown,  3  Wash.  (U. 
S.)  405. 

4.  Munns  v.  Dupont, 3  Wash. (U.S.; 
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must  be  strictly  pursued.* 

/.  Where  Returned. — A  deposition  so  taken  must  be  re- 
turned to  the  court  for  which  the  commission  is  executed.* 

8.  Depositions  De  Bene  Esse — a.  When  They  may  be  Taken. — 
Depositions  de  bene  esse,  under  the  Act  of  1789,  are  to  be  taken 
upon  certain  conditions,*  and,  as  the  term  imports,  are  taken  con- 
ditionally and  cannot  be  read  unless  it  appears  to  the  court  that 
the  conditions  existed  and  the  provisions  regulating  the  taking 
of  them  have  been  strictly  complied  with.* 

The  statute  applies  to  the  taking  of  depositions  de  bene  esse  in 
equity  as  well  as  at  law,*  and  to  depositions  taken  in  rebuttal  as 
well  as  to  those  taken  in  chief.® 

Beddenoe  of  Witneu. — When  the  residence  of  a  witness  is  more 
than  one  hundred  miles  from  the  place  of  trial,  his  deposition  may 


41 ;  Armstrong  v.  Brown,  i  Wash.  (U. 

s.)  43. 

The  fact  that  the  commissioners  who 
acted  were  those  nominated  by  the 
partj  objecting  does  not  obviate  the 
objection,  and  the  deposition  will  not  be 
admitted  if  all  the  commissioners  did 
not  act.  Gupp  t;.  Brown,  4  Dall.  (U. 
S.)  411. 

1.  Guppr.  Brown,4Dan.  (U.S.)4ii. 

2.  MiadlreotloiL — where  by  reason  of 
a  misdirection  a  deposition  was  opened 
by  other  officers  of  the  government 
before  it  reached  the  clerk,  the  com- 
mission was  set  aside  and  a  new  com- 
mission was  ordered  to  issue  with  leave 
to  attach  to  the  new  deposition  all  the 
papers  originally  annexed  to  the  old 
deposition.  U.  S.  v.  Price,  2  Wash. 
(U.  S.)  356. 

8.  Act  of  1789,  c.  20,  ^  30. 

Such  depositions  may  be  taken  when 
the  witness  "shall  live  at  a  greater 
distance  from  the  place  of  trial  than  one 
hundred  miles,  or  is  bound  on  a  voyage 
to  sea,  or  is  about  to  go  out  of  the 
United  States,  or  out  o?  such  district, 
and  to  a  greater  distance  from  the  place 
of  trial  than  as  aforesaid,  before  the 
time  of  trial,  or  is  ancient  or  very 
infirm."  Act  of  1789,  c.  20,  §  30;  U. 
S.  Rev.  Stat.,  §  863. 

4.  Hunter  v.  International  R.  Imp. 
Co.,  28  Fed.  Rep.  842  ;  Jones  v.  Green- 
olds,  I  Cranch  (C.  C.)  339;  Russell  v. 
Ashley,  Hempst.  (U.  S.)  549;  Petti- 
bone  V,  Derringer,  4  Wash.  ( U.  S.)  215; 
Stein  r.  Bowman,  13  Pet.  (U.  S.)  209; 
The  Schooner  Thomas  and  Henrv  v. 
U.  S.,  I  Brock.  (U.  S  )  367;  Patapsco 
Ins.  Co.  T-.  Southpate,  5  Pet.  (U.  S.) 
617;  Rhoades  v.  Selin,*4  Wash.  (U. 
S.)  724;  Penns  v,  Ingraham,  2  Wash. 


(U.  S.)  487;  Rutherford  v.  Geddes,  4 
Wall.  (U.  S.;  224;  The  Brig  Samuel, 
I  Wheat.  (U.  S.)  9. 

mstanoM. — Thus  where  the  witness 
was  only  sixty-five  years  old,  it  did  not 
sufficiently  appear,  in  the  absence  of 
the  subpoena  showing  that  he  was  un- 
able to  attend,  that  reason  existed  for 
admitting  the  deposition.  Banert  v. 
Day,  3  Wash.  (U.  S.)  244.  See  also 
Penns  v,  Ingraham,  2  Wash.  (U.  S.) 
487. 

Where  the  deposition  was  taken  on 
twenty-four  hours'  notice  under  a  rule 
of  court,  to  be  used  in  the  event  of  the 
inability  of  the  witness  to  attend,  such 
inability  must  have  been  shown  before 
the  deposition  could  be  read.  Read  v, 
Bertrand,  4  Wash.  (U.  S.)  558. 

Where  the  court  was  not  satisfied  that 
the  witness  whose  deposition  was  taken 
because  he  was  about  to  leave  the  dis- 
trict, etc.,  was  not  then  out  of  the 
District  of  Columbia,  the  deposition 
was  suppressed.  Bowie  v.  Talbot,  i 
Cranch  (C.  C.)  247. 

A  deposition  de  bene  esse  cannot  be 
taken  unless  one  of  the  grounds  fixed 
by  the  United  States  statutes  exists, 
and  the  Act  of  Congress,  March  9, 
1892  (27  Stat,  at  L.  7),  providing  that 
depositions  may  be  taken  **  in  the  mode 
prescribed  by  the  laws  of  the  state  in 
which  the  courts  are  held,*'  only  re- 
fers to  the  manner  in  which  the  dep- 
osition may  be  taken,  and  does  not 
create  the  right  to  the  party  to  take 
such  a  deposition  notwithstanding  the 
grounds  of  the  statute  do  not  exist. 
Shellabarger  v.  Oliver,  64  Fed.  Rep. 
306. 

5.  Stegner  r.  Blake,  36  Fed.  Rep.  184. 

6.  Stegnerf.  Blake,  36  Fed.  Rep.  184. 
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be  taken  de  bene  esse^  The  question  of  the  distance  of  the  resi- 
dence of  witnesses  gave  rise  to  various  constructions  of  the 
statute  as  to  the  nature  of  a  deposition  under  dififerent  circum- 
stances of  residence,*  but  it  was  finally  decided  that  when  it 
appears  that  the  witness  lives  more  than  one  hundred  miles  from 
the  place  of  trial,  his  deposition,  under  this  act,  is  de  bene  esse, 
but  may  be  read  without  accounting  for  the  absence  of  the  witness, 
subject,  however,  to  the  right  of  the  adverse  party  to  show  that 
the  witness  is  within  reach  of  a  subpoena,' 

Temportry  Abeenoe. — Under  this  section  it  was  held  that  the  tem- 
porary absence  of  a  witness  could  not  subject  him  to  an  exam- 
ination de  bene  esse.^  But  where  the  witness  resides  more  than  one 
hundred  miles  from  the  place  of  trial,  it  is  not  necessary  to  issue 
a  subpoena,  and  the  certificate  of  the  officer  in  that  regard  is  suf- 
ficient.^ 

b.  Before  Whom  Taken. — ^The  officers  before  whom  deposi- 
tions de  bene  esse  may  be  taken  are  prescribed  by  Congress.*    And 


1.  Act  of  1789,  c.  20,  ^  30;  U.  S.  Rev. 
Stat.,  ^  866. 

2.  Thift  provision  was  construed  to 
mean  that  whenever  a  deposition  was 
taken  upon  a  dedimus  potestatem  it 
was  absolute  whether  the  witness  lived 
beyond  or  within  one  hundred  miles  ot 
the  place  of  trial,  if  bejond  the  reach 
of  subpoena.  Sergeant  v.  Biddle,  4 
Wheat.  (U.S.)  508. 

But  this  decision  was  afterwards  dis- 
tinguished as  being  based  upon  a  rule 
of  court,  and  it  was  held  that  whether 
a  deposition  was  taken  upon  dedimus 
or  not,  if  the  witnesses  are  within  reach 
of  subpoena,  the  depositions  are  al- 
wavs  to  be  considered  de  bene  esse. 
Rhoades  v,  Selin,  4  Wash.CU.  S.)  724. 

8.  Patapsco  Ins.  Co.  v,  Southgate,  5 
Pet.  (U.  S.)  615,  overruling-  Evans  v. 
Hettick,  3  Wash.  (U.  S.)  417,  which 
holds  that  the  act  is  confined  to  depo- 
sitions taken  within  the  districti  and 
that  if  the  witness  lives  out  of  the  dis- 
trict more  than  one  hundred  miles, 
the  deposition  must  be  taken  under  a 
commission.  See  also,  in  support  ot 
the  text,  Merrill  v.  Dawson,  Hempst. 
( U.  S.)  593 ;  Russell  v.  Ashley,  Hempst. 
(U.  S.)  546;  Egbert  v.  Citizens'  Ins. 
Co.,  7  Fed.  Rep.  50;  Ridgeway  v, 
Ghequier,  i  Cranch  (C.  C.)  4. 

Proof  at  Trial. — And  the  residence  of 
the  witness  may  be  made  to  appear  at 
the  trial.  Sage  v,  Tauszkv,  6  Cent.  L. 
J.  9. 

Preaenoe  of  Wltneai  at  TrtaL — Where 
the  witness  was  present  at  the  trial,  the 
deposition  was  admitted  subject  to  the 


right  of  the  opposite  party  to  cross- 
examine.  Whitford  v.  Clark  County, 
13  Fed.  Rep.  837.  But  contra^  Hunter 
V,  International  R.  Imp.  Co.,  28  Fed. 
Rep.  843. 

Frefence  of  Wttneaa  at  Place  of  Trial. 
— And  where  the  witness  was  present 
at  the  place  of  trial,  the  deposition  was 
excluded,  unless  it  could  be  shown  that 
the  witness  was  unable  to  attend. 
Weed  V,  Kellogg,  6  McLean  (U.  S.)  44. 
See  also  Egbert  v.  Citizens*  Ins.  Co., 
7  Fed.  Rep.  «;o. 

4.  Ex  p.  Humphrey,  2  Blatchf.  (U. 
S.)  229. 

Witneta  BaJoomlng  at  Health  Retort. — 
But  where  the  witness  was  spending  a 
time  at  a  health  resort  it  was  held  that 
he  resided  wherever  he  might  be  law- 
fully sojourning  and  came  within  the 
meaning  of  the  act.  Mutual  Ben.  L. 
Ins.  Co.  V.  Robison,  58  Fed.  Rep.  732. 

6.  Patapsco  Ins.  Co.  v.  Southgate,  5 
Pet.  (U.  S.)  615;  RusseU  v.  Ashley, 
Hempst.  (U.  S.)  546;  Egbert  v.  Citi- 
zens* Ins.  Co.,  7  Fed.  Rep.  50. 

Where  the  witness  lived  in  another 
state,  his  deposition  was  admitted, 
though  he  afterwards   came  into  the 

i'urisdiction  of  the  court  without  the 
knowledge  of  the  party.  Pettibone  v. 
Derringer,  4  Wash.  (U.  S.)  219. 

6.  Before  any  chancellor,  justice,  or 
judge  of  a  supreme  or  superior  court, 
mayor  or  chief  magistrate  of  a  city,  or 
a  judge  of  a  county  court  or  court  of 
common  pleas  of  any  of  the  United 
States.  Act  of  1789,  c.  20,  §  30.  After- 
wards the   power    was   extended  to  a 
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it  IS  no  objection  to  such  depositions  that  they  are  taken  before  an 
officer  other  than  the  one  named  in  the  notice,  if  the  officer  taking 
them  is  among  those  provided  by  the  act." 

c.  By  Whom  Written.— Depositions  de  bene  esse  must  be 
written  by  the  officer,  or  by  the  witness  in  the  presence  of  the 
officer*    See  also  infra,  XXIII.  ii.  Certificate. 

d.  Return — (i)  Where.— Kit^r  a  deposition  de  bene  esse  is 
completed  it  must  be  returned  to  the  court  for  which  it  was  taken .• 

(2)  Evidence  of  Officers  Authority. — When  an  officer  describes 
himself  as  of  a  certain  character  the  prima  facie  presumption  is 
that  he  is  de  facto  and  de  jure  such  an  officer  and  no  further  evi- 
dence of  his  official  character  is  necessary* 

e.  Publication. — When  such  a  deposition  is  properly  taken 
and  returned  into  court,  it  should  remain  sealed  until  it  is  opened 
in  court.* 

/.  Foreign  Deposition. — Formerly  depositions  of  this  kind 


notary  public,  any  commissioner  of  the 
Circuit  Court,  or  any  clerk  of  a  dis- 
trict court  Rev.  Stat.,  §  863;  Dins- 
more  V.  Maroney,  4  Blatchf.  (U.  S.) 
i^y.  See  also  infra,  XXIII.  4.  Foreign 
Depositions — Letters  Rogatory;  and 
XXIII.  11.  Certificate. 

JmUre  Sitting  Ontside  His  County. — 
Where  a  deposition  de  bene  esse  was 
taken  before  a  judee,  it  was  held  to  be 
no  objection  that  he  sat  without  the 
county  in  which  he  presided  as  judge. 
Voce  V.  Lawrence,  4  McLean  (U.  S.) 
204. 

1.  Gormley  v.  Bunyan,  138  U.S. 632. 

And  where  the  deposition  was  taken 
under  a  rule  of  court  it  was  held  that 
the  30th  section  of  the  Act  of  1789  did 
not  apply  and  the  deposition  might 
be  taken  before  a  justice  of  the  peace. 
Banert  v.  Day,  3  Wash.  (U.  S.)  244. 

3.  Written  in  Shorthand. — A  deposi- 
tion which  is  written  in  shorthand  by 
a  stenographer  and  is  not  reduced  to 
writing  in  the  presence  of  the  witness 
nor  read  over  to  him  is  inadmissible. 
Moller  V.  U.  S.,  57  Fed.  Rep.  495. 

8.  Act  of  1789,  c.  20,  §  30 ;  Rev.  Stat., 
^855. 

To  Jndges  Instead  of  to  the  Court. — 
But  the  fact  that  it  was  addressed  to  the 
judges  of  the  court  instead  of  to  the 
court  was  held  not  to  be  an  objection. 
Thorp  V.  Orr,  2  Cranch  (C.  C.)  335. 

4.  Ruggles  V.  Bucknor,  1  Payne  (U. 
S.)  362 ;  Vasse  v.  Smith,  2  Cranch  (C. 
C.)  31 ;  Jasper  v.  Porter,  2  McLean  (U. 

S.)  579- 

Oertlflcate  and  Seal  —The  certiAcate 
and  seal  of  the  notary   public,   under 


the  Acts  of  1789  and  1854,  ^^^  sufficient 
evidence  of  the  official  character.  Dins- 
more  V.  Marone3',4  Blatchf.  (U.  S.)  417. 

Where  the  certificate  of  the  officer  is 
not  under  seal,  as  where  the  deposition 
was  taken  before  a  mayor  and  so  certi- 
fied, the  court  will  presume  that  the 
officer  was  the  mayor  described,  as  he 
may  have  no  seal  as  mayor.  Price  v. 
Morris,  5  McLean  rU.  S.)  5. 

5.  Act  of  1789,  c.  20,  ^30;  Rev.  Stat.,  f 
865;  The  Roscius,  i  Brown  Adm.  444; 
Beale  v.  Thompson,  8  Cranch  (U.  S.) 
70;  Shankwiker  v.  Reading,  4  Mc- 
Lean (U.  S.)  241. 

By  Oonaent. — And  while  a  deposition 
may  be  published  out  of  court  by  con- 
sent, such  consent  should  be  in  writing. 
The  Roscius,  i  Brown  Adm.  444. 

Ahrasion  of  Envelope  Oansed  in  Trana- 
mission. — When  a  deposition  is  prop- 
erly sealed  and  returned  into  court,  it 
will  not  be  suppressed  because  the  en- 
velope in  which  it  is  Inclosed  is  par- 
tially opened  at  one  end  when  received 
by  the  clerk,  the  appearance  indicat- 
ing that  the  abrasion  was  occasioned 
by  transmission  in  the  mail.  EiflTert 
V.  Craps,  44  Fed.  Rep.  164. 

Deposition  Not  Sealed  Up. — But  where 
a  deposition  was  taken  before  a  commis- 
sioner who  was  also  the  clerk  of  the 
court,  the  proctor  of  the  adverse  party 
having  knowledge  that  the  deposition 
was  being  taken  and  before  whom  it 
was  being  taken,  the  objection  that 
the  deposition  was  not  sealed  up  was 
overruled,  apparently  for  the  above 
reason.  Nelson  v.  Woodruff,  i  Black 
(U.  S.)  156. 


618 


Volume  VI 


Proceedings  in  Federal  Conrti.  DEPOSITIONS.  Hotioe. 

could  not  be  taken  in  a  foreign  country,  but  could  only  be  taken 
under  a  commission,*  but  by  subsequent  legislation  it  is  said  that 
a  deposition  de  bene  esse  may  be  taken  in  a  foreign  country  by  any 
secretary  of  legation  or  consular  officer.* 

4.  Foreign  Bepositions— Letters  Bogatory. — Originally  foreign  dep- 
ositions could  only  be  taken  under  a  commission,'  and  it  was 
necessary  that  commissioners  should  be  named  before  the  commis- 
sion issued,*  but  by  a  later  enactment  it  is  provided  that  such 
depositions  may  be  taken  before  the  secretary  of  legation,  or  any 
consular  officer;*  but  such  a  deposition  cannot  be  taken  before 
any  other  officer  or  person  unless  it  be  under  a  commission 
addressed  to  such  other  officer  or  person.* 

By  Oral  Questions. — Depositions  de  bene  esse,  taken  in  a  foreign 
country  may  be  by  oral  questions  put  at  the  time  and  not  neces- 
sarily by  written  interrogatories.'^ 

Letters  Bogatory. — When  depositions  in  a  foreign  country  cannot 
be  taken  according  to  the  ordinary  methods,  by  reason  of  the  law 
of  such  foreign  country  against  the  exercise  of  the  power  of  taking 
depositions  by  its  citizens,  the  only  way  in  which  a  deposition  can 
be  taken  therein  is  by  letters  rogatory,  by  which  is  meant  a  simple 
request  by  the  government  in  which  the  deposition  is  to  be  used 
to  the  proper  authorities  of  the  government  in  which  the  witness 
resides,  that  the  latter  government  cause  the  same  to  be  taken.^ 

5.  Notice — a.  Depositions  De  Bene  Esse.— in  the  original  Aet 
of  Congress  notice  was  only  necessary  when  the  opposite  party  or 
his  attorney  lived  within  one  hundred  miles  of  the  place  where 
the  deposition  was  taken.* 

1.  Stein  V.  Bowman,  13  Pet.  (U.  S.)  the  substance  be  obtained,  but  from  im- 
209.  perious  circumstances  not  controllable 

2.  Rev.  Stat,  §  1750;  Bischoffscheim  by  the  court  the  form  cannot  be  ob- 
V,  Baltzer,  10  Fed.  Rep.  4.  served,  a  correspondent  relaxation   is 

8.  Stein  v.  Bowman,  13  Pet.  (U.  S.)  proper  in  order  to  prevent  the  course 

219.  of  justice  from  being  impeded,"  and  the 

4.  Vanstophorst  v.  Maryland,  2  Dall.  objection  was  overruled.     Winthrop  v. 

(U.  S.)  401.  Union  Ins.  Co.,  2  Wash.  (U.  S.)  11. 

UnposslbUity  to  Bzecnte  CommlSBion.  6.  Rev.  Stat.,  f  1750. 

— Where  a  commission  was  directed  to  6.  A  Notaxy  Public  in  a  foreign  coun- 

the  Isle  of  France  and  it  appeared  that  try  has  no  authority  to  take  a  deposi- 

the  person  designated  could  not  under  tion.    The  only  course  in  such  a  case 

the  laws  of  that  country  execute  the  is   by   commission   addressed   to   him. 

commission,  and  the  American  consul  Cortes  Co.  v.  Tannhauser,  18  Fed.  Rep. 

at  that  place  procured  the  execution  of  667. 

the  commission  by  a  court  of  record,  7.  Bischoffscheim  v,  Baltzer,  10  Fed. 

upon   objection  that    the    commission  Rep.  4;  Cortes  Co.  v,  Tannhauser,  18 

was  not  executed  by  the  person  named  Fed.  Rep.  667. 

therein,  the  court  fceld  that  "  the  sub-  8.  Nelson  v.  U.  S.,  Pet.  (C.  C.)  235; 

stantial  purpose  for  which  a  commission  See  also  Winthrop  t*.  Union  Ins  .Co.,  2 

to  examine  witnesses  is  given  is  to  obtain  Wash.  ( U.  S.)  7. 

the  evidence  of  those  witnesses  fairly,  See  also  supra^  IX.  Letters  Roga- 

fully,  and  impartially,"  and  that  the  iory, 

commission  itself,  the  interrogatories,  9.  Act  of  1789,  c.  20,  §  30. 

etc.,  constitute  but  the  form  by  which  Under  that  condition  of  the  law,  it 

this  purpose  is  to  be  effected,  and  "if  was  held  that  the  certificate  of  the  offi* 
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By  Babteqnent  Legiilation,  however,  notice  is  not  conditioned  upon 
the  residence  of  the  opposite  party  or  his  attorney,  and  must  in  all 
cases  be  given.* 

How  Served. — It  is  sufficient  service  of  the  notice  to  take  deposi- 
tions if  it  be  left  at  the  residence  of  the  party.*  Notice  may  also 
properly  be  served  upon  the  attorney  of  the  party.* 

Time. — It  is  laid  down  as  a  general  rule  that  the  notice  prior  to 
the  taking  of  a  deposition  must  be  reasonable.*  The  length  of 
time  is  governed  by  circumstances.  Under  the  former  practice, 
express  provision  was  made  in  certain  cases.* 


cer  thus  accounting  for  the  absence  of 
notice  was  sufficient  to  dispense  there- 
with. Banks  v.  Miller,  i  Cranch  (C. 
C.)  543. 

Although  the  parties  or  their  attor- 
neys were  actually  within  one  hundred 
mfles  at  the  time  the  deposition  was 
taken,  if  it  was  without  the  knowledge 
of  the  officer,  his  certificate  was  suffi- 
cient to  admit  the  deposition.  Dick  v. 
Runnels,  5  How.  (U.  S.)  9. 

If  the  PartLet  or  Their  Attorneys  Lived 
Beyond  One  Hundred  MUee  from  the 
place  of  taking  the  depositions  the  act 
dispensed  with  notice  either  hy  the 
party  or  by  the  officer  who  took  the  dep- 
osition. Miller  V.  Young,  2  Cranch 
(C.  C.)  54. 

Party  Not  Taken. — If  the  party  was 
within  the  prescribed  distance,  he  was 
entitled  to  notice,  although  he  had 
not  been  taken,  the  caption  showing 
that  he  was  a  party  to  the  suit.  Brown 
V.  Piatt,  2  Cranch  (C.  C.)  253. 

Failure  to  Account  far  Absence  of  No- 
tice.— Where  the  certificate  of  the  offi- 
cer failed  to  account  for  the  absence 
of  notice,  the  deposition  could  not  be 
read.  Pentleton  v.  Forbes,  i  Cranch 
(C.  C.)  507. 

Absence  of  Notice — Sufficient  Case. — 
But  if  the  certificate  stated  facts  which 
made  an  appropriate  case  under  the 
act,  the  deposition  was  admissible 
though  it  did  not  expressly  account  for 
the  absence  of  notice.  Dinsmore  v. 
Maroney,  4  Blatchf.  (U.  S.)  417. 

Notice  to  District  Attorney. — Where 
the  United  States  district  attorney 
resided  within  one  hundred  miles  of 
the  place  where  the  deposition  was 
taken,  notice  should  have  been  serv^ed 
upon  him.     The  Argo,  2  Gall.  (U.  S.) 

3H- 

1.  U.  S.  Rev.  Stat.,  §  863. 

While  the  cases  cited  to  the  forego- 
ing propositions  apply  peculiarly  to  the 
question  of  notice  under  the  previous 


condition  of  the  law,  others  touching 
the  question  of  notice  are  equally  ap- 
plicable under  the  existing  statute. 

2.  Dick  V.  Runnels,  5  How.  (U.  S.)  9. 

Leavlnir  on  Board  a  Boat. — But  where 
a  notice  was  served  by  leaving  it  on 
board  a  bark  where  the  person  serving 
it  was  informed  the  party  was  lodging, 
it  was  held  to  be  an  insufficient  service 
and  the  deposition  was  excluded.  Car- 
rington  V,  Stimson,  i  Curl.  (U.  S.)  438. 

1^  Leavlnir  at  Lodging. — And  where, 
upon  objection  for  want  of  notice,  the 
person  who  served  the  notice  was 
called  and  examined  as  to  the  service 
and  swore  that  he  left  the  notice  at  the 
lodging  of  the  party,  without  naming 
the  lodging,  under  the  circumstances 
of  the  case  the  court  held  that  the  no- 
tice was  not  properly  served.  Hill  v. 
Norvell,  3  McLean  (U.  S.)  584. 

8.  Leiper  v.  Bickley,  i  Cranch  (C. 
C.)  29;  Barrell  v.  Limmgton,  4  Cranch 
(C.  C.)  70. 

Notice  cannot  be  served  upon  an 
attorney  while  he  is  attending  court. 
Bell  V,  Nimmon,  4  McLean  (U.  S.)539. 

4.  Egbert  v.  Citizens'  Ins.  Co.,  7 
Fed.  Rep.  50. 

Notice  for  Dlflisrent  Times  and  Places. 
— And  a  notice  to  an  attorney  to  take 
depositions  at  different  places  at  the 
same  time,  or  at  different  times  with 
insufficient  intervals,  is  not  a  reason- 
able notice.  Uhle  v.  Burnham,  44  Fed, 
Rep.  730. 

A  Notice  Is  Not  Reasonable  when  it 
appears  that  the  attorney  could  not  at- 
tend the  taking  of  the  deposition  and 
return  in  time  to  be  present  in  court  at 
its  commencement.  Bell  v.  Nimmon, 
4  McLean  (U.  S.)  539. 

5.  Act  of  1789,  §  "30. 

Section  863,  Rev.  Stat.,  provides  that 
where,  by  reason  of  the  a.bsence  from 
the  district  and  want  of  an  attorney 
of  record,  or  other  reason,  the  giving 
of  notice  is  impracticable,  upon  show- 
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Contents. — The  notice  should  contain  the  names  of  the  witnesses- 
and  the  time  and  place  of  taking  the  deposition.^  That  the  notice 
is  defective  in  not  stating  the  names  of  the  witnesses  is  no  objec- 
tion when  it  is  accepted  by  the  adverse  counsel.* 

It  is  not  necessary  that  the  notice  should  name  the  officer 
before  whom  the  deposition  is  to  be  taken,*  or  the  cause  for 
taking  it,*  nor  that  the  notice  should  be  returned  with  the  deposi- 
tion.^ 

Acijoamment. — Where  a  deposition  is  taken  upon  notice  it  may 
be  adjourned  from  day  to  day,  and  the  opposite  party  must  attend 
on  each  of  such  adjourned  days;  if  he  neglects  to  do  so,  he 
cannot  complain  that  the  deposition  was  taken  on  a  day  other 
than  that  named  in  the  notice.® 

b.  Depositions  on  Commission — ^in  Equity.— Notice  of  the 
time  and  place  of  executing  a  commission  in  equity  must  be  givea 
when  the  commission  is  joint,  though  the  rule  does  not  apply 
when  the  adverse  party  refuses  to  join  by  failing  to  file  cross- 
interrogatories.'' 

Ftedgn  Deposition. — So  when  a  foreign  deposition  is  taken  upon 
interrogatories,  notice  of  the  time  and  place  of  the  taking  is  not 
necessary.® 

6.  Prooeedings  before  Officer  Taking  Deposition — a.  Attendance 
of  Witness — How  Enforced— (i)  Depositions  in  American 
Courts. — The  statute  authorizing  depositions  de  bene  esse  to  be 

ing   the  urgent   necessity  for  taking        5.  Stewart    v.    Townsend,   41    Fed^ 

the   deposition,  any  judge  authorized  Rep.  123. 

to  hold  courts  in  such  district  or  cir-        6.  Knode  v.   Williamson,   17   Wall, 

cuit  may  prescribe  and  direct  a  notice.  (U.  S.)  586. 

Notloe  of  One  Hour. — Where,  under  A<Uoiiniment  to  Keep  Notloo  AllYO. — 
the  former  practice,  the  notice  was  one  And  this  was  said  to  be  true  even 
hour  and  was  served  upon  the  attorney  though  the  parties  taking  the  depo- 
of  a  party  who  was  out  of  town,  it  was  sition  intentionally  called  immaterial 
held  to  be  sufficient,  all  the  parties  witnesses  for  the  purpose  of  keeping 
being  residents  of  the  place  where  the  the  notice  alive  until  the  material  wit- 
deposition  was  taken.  Leiper  v.  Bick-  ness  could  be  obtained.  The  court, 
ley,  I  Cranch  (C.  C.)  29.  however,  said  that  this  practice  was  a 

1.  U.  S.  Rev.  Stat.,  §  863.  reprehensible  one.  Sage  v.  Tauszky,  6 
IT  the  Doposltlon  Is  TaJran  at  a  Plaoo  Cent.  L.  }.  7. 

Other  Than  That  Namod  in  the  notice.  Unauthorised  Adjournment. — But 
it  is  no  objection  where  all  the  parties  where  the  notice  is  that  the  deposition 
were  present  either  personally  or  by  will  be  taken  on  a  day  mentioned  and 
attorney.  Gartside  Coal  Co.  v.  Max-  that  if  not  taken  in  one  day  the  corn- 
well,  20  Fed.  Rep.  187.  missioners  may  adjourn  from  day  to 
Even  under  the  former  act,  the  en-  day  until  the  completion  of  the  taking, 
tire  absence  of  notice  is  not  available  as  and  the  commissioners  meet  on  the  day 
an  objection  where  the  opposite  party  specified  and  adjourn  from  day  to  day 
appears  and  cross-examines.  Dinsmore  for  four  days  but  then  adjourn  for  one 
V.  Maroney,  4  Blatchf.  (U.  S.)  416.  week,  at  which  time  the  deposition  is 

2.  Sage  f .  Tautzky,  6  Cent.  L.  J.  7.  taken,  it  is  inadmissible  because  not 
8.  Gormley  V.  Bunvan,  138  11.5.632.  taken  agreeably  to  notice.  Buddicum 
4.  Sage  V,  Tauszky,  6  Cent.  L.  J.  9;  v.  Kirk,  3  Cranch  (U.  S.)  293. 

U.  S.   V.    Louisville,   etc.,  R.  Co.,  18        7.  Merrill  v,  Dawson,  Hempst.  (U. 
Fed.  Rep.  481.    But  see  Harris  v.  Wall,     S.)  5^. 

7  How.  (U.  S.)  705.  8.  Frevall  v.  Bache,  5  Cranch  (C.C.> 
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taken  also  provides  that  the  witnesses  may  be  forced  to  attend 
and  testify  in  the  same  manner  as  they  may  be  compelled  to 
appear  in  court.*  Accordingly,  after  the  witness  has  been  duly 
subpoenaed  his  attendance  will  be  enforced  by  attachment  if  he 
refuses  to  obey  the  subpoena.* 

(2)  Foreign  Depositions, — Statutes  have  also  been  enacted  in 
this  connection  looking  especially  to  the  attendance  of  witnesses 
to  be  examined  in  causes  pending  in  foreign  countries,  and  it 
seems  that  the  attendance  of  a  witness  for  this  purpose  can  only 
be  procured  under  the  circumstances  and  in  the  manner  prescribed 
by  those  statutes.* 

b,  SUBPCENA  Duces  Tecum.— A  subpoena  dtues  tecum  is 
confined  in  its  operation  to  "  any  paper  or  writing  or  written  instru- 
ment or  book  or  other  document,"  and  it  cannot  serve  to  impose 
upon  the  witness  any  duty  beyond  these  things.* 

c.  Contempt  of  Court. — The  officer  before  whom  the  depo- 
sition is  taken  represents  the  court,  pro  hoc  vice,  and  misconduct 
on  the  part  of  counsel  or  witnesses  will  be  punished  as  a  contempt 
of  court.* 

So  that  under  a  commission  to  take 
a  deposition  in  a  foreign  suit  the  at- 
tendance of  the  witness  cannot  be  en- 
forced if  it  does  not  appear  that  such 
foreign  suit  is  for  the  recovery  of  money 
or  prop)erty.  In  re  Letters  Rogatory, 
36  Fed.  Rep.  306.  Nor  can  the  attend- 
ance be  enforced  under  section  875,  Rev. 
Stat.,  where  the  deposition  is  taken 
under  a  commission.  In  re  Spanish 
Consul's  Petition,  i  Ben.  (U.  S.)  235. 

4.  U.  S.  Rev.  Stot.,  4  869. 

An  application  for  an  attachment 
against  a  witness  for  refusing  to  bring 
certain  patterns  for  a  stove,  in  pursu- 
ance of  a  subpoena  duces  tecum,  was  de- 
nied under  the  foregoing  statute.  In 
re  Shephard,  3  Fed.  Rep.  13. 

To  Befireah  Memory.  —  The  witness 
cannot  be  required  to  produce  books 
or  papers  merely  for  the  purpose  of  re- 
freshing his  memory.  U.  S.  v.  Til- 
den,  10  Ben.  (U.  S.)  566. 

6.  Interference  by  Oonnsel. — Where 
a  deposition  is  taken  in  an  equity 
cause  before  the  examiner  of  the 
court,  interference  by  the  adverse 
counsel  with  the  cross-examination,  as 
by  prompting  the  witness,  is  a  con- 
tempt of  court.  U.  S.  V.  Anonymous, 
31  Fed.  Rep.  771. 

Befnsal  of  WltneM  to  Answor.  —The 
refusal  of  a  witness  to  answer  a  ques- 
tion is  not  of  itself  a  contempt  of 
court,  but  it  must  be  shown  that  the 
question  was  a  material  one  and  that 
the  witness  had  no  legal  excuse  for  re- 


464.      See  sufra,  XXIII.   4.  Foreign 
Depositions — Letters  Rogatory. 

1.  I  Stat,  at  Large,  89:  Act  of  1789, 
c.  20,  §  30;  Rev.  Stat.,  §  863. 

2.  The  United  Statei  Olrcntt  OonrtHai 
Authority  to  compel  the  attendance  of 
witnesses  before  its  commissioner  by 
attachment,  for  examination  de  bene 
esse,  in  the  same  manner  as  if  the  wit- 
ness were  to  testify  within  the  court, 
upon  proper  proof  of  the  service  of  sub- 
poena and  disobedience  thereof.  Bx^, 
Humphrey,  2  Blatchf.  ( U .  S.)  229 ;  Exj>. 
Judson,  3  Blatchf.  (U.  S.)  ^\  In  re  Al- 
lis,  44Fed.  Rep.  216. 

Attempt  to  Withdraw  after  Dlreet  Bz- 
amlnatlon,  —  This  process  will  be  re- 
sorted to  if  the  witness  attempts  to  with- 
draw after  direct  examination,  for  the 
purpose  of  enforcing  his  attendance  for 
cross-examination.  In  re  Rindskopf, 
34  Fed.  Rep.  542. 

8.  Extent  of  Authority.— By  the  Act 
of  March  2,  1855,  10  Stat,  at  L.  630, 
(Rev.  Stat.  865)  under  letters  rogatory 
addressed  to  the  Circuit  Court  of  the 
United  States  or  a  commissioner  des- 
ignated by  such  Circuit  Court,  the  at- 
tendance of  the  witness  may  be  enforced 
by  the  officer  so  designated.  This  stat- 
ute will  not  apply  where  the  deposition 
is  upon  commission,  because  such  dep- 
osition is  regulated  by  the  Act  of 
March  3,  1863,  12  Stat,  at  L.  760  (Rev. 
Stat.4071),  which  only  provides  for  dep- 
ositions taken  in  foreign  suits  for  the 
recovery  of  money  or  property. 
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Xftteriality  of  Teetimony. — ^Where  the  deposition  is  taken  before  a 
United  States  commissioner,  the  materiality  of  a  question  which 
the  witness  refuses  to  answer  is  not  only  a  question  for  the  court  in 
which  the  cause  is  pending,  but  may  be  inquired  into  by  the  court 
for  which  the  commissioner  sits.  ^ 

7.  Depofitions  must  Be  Complete. — When  a  deposition  is  taken 
under  a  commission  upon  interrogatories,  every  interrogatory 
must  be  answered,  and  a  failure  to  comply  with  this  rule  will  make 
the  deposition  inadmissible.*  But  where  it  appears  that  the  inter- 
rogatory propounded  called  for  an  answer  which  in  any  aspect 
could  not  be  legal  testimony,  the  absence  of  the  answer  will  not 
vitiate  the  deposition.* 

GroM-ezAminatioii. — So  where  a  deposition  is  incomplete  by  reason 
of  the  fact  that  cross-examination  was  not  permitted,  it  is  not 
admissible.^ 


fusing  to  answer.  In  re  }udson,  3 
Blatchf.  (U.  S.)  150;  En  f.  Peck,  3 
Blatchf.  (U.  S.)  113. 

1.  In  re  Judson,  3  Blatchf.  (U.  S.) 

150. 

The  question  of  the  materiality  of 
testimony,  during  the  taking  of  a  depo- 
sition, is  for  the  court  issuing  the  sub- 
poena and  not  for  the  court  issuing  the 
commission.  In  re  Allis,  44  Fed.  Rep. 
216. 

Nonezlstaiioo  of  Oanse  for  Taking — ^Ef- 
fect.— Where  a  witness  is  subpcenaed  to 
testify  de  bene  esse  under  a  state  stat- 
ute which  authorizes  the  taking  of  tes- 
timony by  depositions  at  any  time  after 
service  of  summons,  but  it  appears  that 
none  of  the  causes  fixed  by  the  United 
States  statute  exists,  the  witness  will 
not  be  in  contempt  of  court  for  refus- 
ing to  answer,  and  the  Act  of  Congress, 
March  9,  1892,  providing  that  deposi- 
tions may  be  taken  *•  in  the  mode  pre- 
scribed by  the  laws  of  the  state  in  which 
the  courts  are  held,''  will  not  obviate 
the  necessity  for  the  existence  of  such 
grounds,  said  act  referring  only  to  the 
manner  of  taking  depositions.  Shella- 
barger  v.  Oliver,  64  Fed.  Rep.  306. 

2.  Winthrop  x\  Union  Ins.  Co.,  2 
Wash.  (U.S.)  12;  Bell  v.  Davidson,  3 
Wash.  (U.  S.)  332;  Gilpins  v,  Conse- 
qua,  3  Wash.  (U.  S.)  184;  Ketland  v. 
Bissett,  I  Wash.  (U.  S.)  144. 

But  that  the  direct  interrogatories 
were  put  to  all  the  witnesses  before  the 
deposition  of  any  of  them  was  com- 
pleted by  putting  the  cross-interroga- 
tories is  no  objection.  Gilpins  v.  Con- 
sequa,  3  Wash.  (U.  S.)  184. 

Ooneral  Qaeition  Unanswered.  — 
Where    the    general    question    as    to 


whether  the  witness  knows  anything 
further,  material,  etc.,  is  unanswered, 
the  deposition  will  be  suppressed. 
Richardson  v.  Golden,  3  Wash.  (U.  S.) 
109;  Dodge  V,  Israel,  4  Wash.  (U.  S.) 

323- 

Otlier  Queetloiia  Unanawered.  —  And 
although  the  general  interrogatory  as 
to  whether  the  witness  knows  anything 
further,  material,  etc.,  be  answered,  if 
other  interrogatories  are  unanswered 
the  deposition  will  be  excluded.  Ket- 
land v.  Bissett,  I  Wash.  (U.  S.)  144. 

8.  Bell  v.  Davidson,  3  Wash.  (U.  S.) 
333. 

Bz  Parte  OommlMlon. — When  a  com- 
mission to  take  a  deposition  in  equity 
was  en  farte^  the  adverse  party  failing 
to  join  by  refusing  to  file  interroga- 
tories, it  was  held  that  the  party  tak- 
ing the  deposition  might  have  only 
such  questions  answered  as  he  saw  fit. 
Merrill  v,  Dawson,  Hempst.  (U.S.)  594. 

And  it  was  further  held  to  be  clear 
that  a  deposition  in  equity  is  not,  of 
course,  inadmissible,  even  if  there  has 
been  no  cross-examination  and  no 
waiver  of  the  right  to  cross-examine, 
because,  if  the  witness  refused  to  answer 
the  cross -interrogatories,  the  court 
upon  application  would  compel  him  to 
answer.  And  where  some  inevitable 
accident  prevents  a  cross-examination, 
without  fault  on  either  side,  the  depo- 
sition will  not  be  suppressed.  Gass  v, 
Stinson,  3  Sumn.  (U.  S.)  106.  See 
also  Celluloid  Mfg.  Co.  v.  Arlington 
Mfg.  Co.,  47  Fed.  Rep.  4;  Grant  v. 
Phoenix  L.  Ins.  Co.,  121  U.  S.  115. 

4.  Befatal  of  Interpreter  to  Proeeed. — 
When  a  deposition  de  bene  esse  is 
taken  through  an  interpreter  who  offi- 
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8.  Caption. — The  caption  to  a  deposition  should  state  correctly 
the  style  of  the  cause  in  which  it  is  to  be  used.^  And  the  names 
of  all  the  parties  should  appear  therein  in  order  to  identify  the 
cause  in  which  the  deposition  is  taken.* 

Karmleie  Diierepaiiej. — But  if  it  sufficiently  appears  that  the  deposi- 
tion is  in  the  cause  in  which  it  is  offered,  an  omission  or  mistake 
which  cannot  work  harm  will  not  be  fatal.' 

9.  Oath.  (See  d\so  infra,  XXIII.  ii.  Certificate,)— Tkiv^AMnM  Be 
Bene  Beee. — The  statute  also  prescribes  the  character  of  the  oath  to 
be  administered  to  witnesses  testifying  de  bene  esse,^  and  the  oath 
so  prescribed  must  be  administered.^ 


ciates  during  the  examination -in -chief, 
but  withdraws  and  refuses  to  proceed 
further  thereafter,  thus  making  the 
cross-examination  impossible,  the  dep- 
osition will  be  excluded.  The  Jacob 
Brandow,  33  Fed.  Rep.  160. 

Interference  by  Ooimsel  with  inter- 
prtter's  Duties. — Where  a  deposition  in 
admiralty  is  taken  through  an  inter- 
preter, a  stenographer  must  take  the 
answers  as  given  by  the  interpreter,  and 
if  he  announces  his  intention  to  accept 
the  interpretation  of  counsel  for  one 
party,  the  adverse  counsel  may  with- 
draw and  the  deposition  will  be  ex- 
cluded. Buberweg  v.  La  Compagnie 
Generale  Transatlantique,  35  Fed.  Rep. 

531. 

OonUnnanoe  Grantadto  Oroee-eiainlne. 
— Where  the  adverse  party  had  no 
opportunity  to  cross-examine,  a  con- 
tinuance was  ordered  based  on  this 
ground.  Dade  v.  Young,  i  Cranch 
(C.  C.)  123. 

1.  Buckingham  v.  Burgess,  3  Mc- 
Lean (U.  S.)  369. 

If  it  is  misstated  the  court  cannot 
judicially  know  that  it  is  in  the  cause 
in  which  it  is  offered.  Centre  v, 
Keene,  2  Cranch  (C.  C.)  198. 

2.  Waskern  v.  Diamond,  Hempst. 
(U.  S.)  701;  Smith  V.  Coleman,  2 
Cranch  (C.  C.)  337;  Brown  t/.  Piatt, 
2  Cranch  (C.  C.)  353;  Peyton  v. 
Veitch,  2  Cranch  (C.  C.)  123;  Murray 
V.  Marsh,  2  Hayw.  (N.  Car.)  290. 

Where  the  parties  are  correctly  named 
in  the  caption  but  are  erroneously  des- 
ignated in  the  body  of  the  deposition 
as  plaintiff  or  defendant,  naming  them 
incorrectly,  such  an  objection  will  not 
vitiate  the  depositioiT.  Voce  v,  Law- 
rence, 4  McLean  (U.  S.)  205. 

Where  All  the  Partlee  Haye  Notice  and 
know  in  what  cause  the  deposition  is 
taken,  it  is  not  necessary  that  all  the 
parties  should  be  named  in  the  caption. 


as  where  the  caption  is  in  this  form: 
•*  A  et  ai.  V.  B  et  aiV  Egbert  v.  Citi- 
zens* Ins.  Co.,  7  Fed.  Rep.  49. 

8.  Oaption  Deilgnatlng  Only  Defendant 
8«nred.  —  Where  the  suit  was  against 
two  defendants,  only  one  of  whom  was 
served  with  process,  the  caption  to  the 
deposition,  naming  only  the  defendant 
who  was  served,  was  held  sufficient,  al- 
though the  other  defendant  voluntarily 
appeared  and  defended,  the  court  hold- 
ing that  it  sufficiently  appeared  that 
the  cause  in  which  the  deposition  was> 
offered  was  the  only  one  of  that  style 
upon  the  docket.  Buckingham  v^ 
Burgess,  3  McLean  (U.  S.)  369.  But 
see  Allen  v.  Blunt,  2  Woodb.  &  M.  (U. 

S.)  137. 

MiaspttUlng  Name  of  Party.-— The  mis- 
spelling of  the  name  of  one  of  the 
parties  is  not  a  fatal  objection.  Van 
Ness  V,  Heineke,  2  Cranch  (C.  C.)  259.. 

Omiaslon  of  Connty.— So  the  omission 
to  state  in  the  caption  the  county  in 
which  the  action  was  pending  was  held 
not  to  be  a  fatal  objection.  Van  Ness. 
V,  Heineke,  2  Cranch  (C.  C.)  259. 

4.  **And  every  person  deposing  as 
aforesaid  shall  be  carefully  examined 
and  cautioned,  and  sworn  or  affirmed 
to  testify  the  whole  truth,"  etc.  Act  of 
1780,  c.  20,  §  30;  First  Sut  at  Large, 
p.  89;  Rev.  Stat.,  §864. 

6.  Svffloienoy.— The  oath  is  not  suffi- 
cient when  the  witness  is  sworn  to- 
testify  the  truth.  He  should  be  sworn 
to  testify  the  whole  truth.  Garrett  v. 
Woodward,  2  Cranch  (C.  C.)  190; 
Rainer  v,  Haynes,  Hempst.  (U.  S.) 
690.  See  also' Pen tleton  v,  Forbes,  i 
Cranch  (C.  C.)  507;  Wilson  Sewing 
Mach. Co.  V.  Jackson, i  Hughes  (U.S.) 

395- 
Order  in  Which  Oath  Administered. — 

It  has  been  held  that  the  order  in  which 
the  oath  is  administered,  whether  be- 
fore or  after  the  deposition  is  taken,. 
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Depoiitioni  nnder  Comminion. — The  same  strictness  is  not  required  as 
to  the  oath  to  depositions  taken  under  commission.^ 

10.  Signature. — Depositions  should  be  signed  by  the  witnesses  * 
but  when  the  signature  is  waived  the  deposition  is  admissible 
without  it.* 

11.  Certificate— tf.  Depositions  De  Bene  Esse — {i)Generally.— 
The  certificate  of  the  officer  to  a  deposition  taken  de  bene  esse  must 
show  affirmatively  that  the  right  to  take  the  deposition  exists,* 
and  the  certificate  is  good  evidence  of  the  facts  stated  therein.* 

(2)  As  to  Residence  of  Witness. — Under  the  Act  of  1789,  as  well 
as  under  subsequent  legislation,  one  of  the  grounds  for  taking  the 
deposition  de  bene  esse  is  that  the  witness  resides  more  than  one 
hundred  miles  from  the  place  of  trial,  and  when  the  deposition  is 
taken  for  this  reason  the  certificate  must  show  it,®  as  it  is  a  fact 
controlling  the  right  to  take  the  deposition  and  does  not  relate  to 


mtIU  not  affect  the  validity  of  the  depo- 
sition. Voce  V.  Lawrence,  4  McLean 
(U.  S.)  306  ;  Tooker  v.  Thompson,  3 
McLean  (U.  S.)  94. 

1.  See  infra,  XXIII.  ii.  Certificate, 

2.  Without  signature  it  is  not  a  depo- 
sition. Voce  V.  Lawrence,  4  McLean 
(U.  S.)  305. 

8.  Ketland  v,  Bissett,  i  Wash.  (U.  S.) 
144.  And  such  waiver  may  be  shown 
by  affidavit.  Ketland  v.  Bissett,  i  Wash. 
(U.  S.)  144. 

Authority  to  OompelBignatiire. — Where 
a  deposition  is  taken  in  a  state  court, 
and  before  it  is  signed  the  cause  is  re- 
moved to  the  United  States  court,  the 
latter  court  has  no  authority  to  com- 
pel the  witness  to  sign  it.  Arnold  v, 
Kearney,  29  Fed.  Rep.  820. 

4.  Wheaton  v.  Love,  i  Cranch  (C. 
C.)  451 ;  Woodward  v.  Hall,  a  Cranch 
(C.  C.)236;  Harris  v.  Wall,  7  How. 
(U.  S.)  705;  Sage  V.  Tauszky,  6  Cent 
L.  J.  9;  The  Schooner  Thomas  and 
Henry  v.  U.  S.,  i  Brock.  (U.  S.)  373; 

Jones  v.  Neale,  i  Hughes  (U.  S.)  368  ; 
ones  V,  Knowles,  i    Cranch  (C.  C.) 

533. 

•*  Where  evidence  is  sought  to  be 
admitted  contrary  to  the  rules  of  the 
common  law,  something  more  than  a 
mere  presumption  should  exist  that  it 
was  rightly  taken."  Bell  v,  Morrison, 
I  Pet  (U.S.)  356. 

6.  Bell  V,  Morrison,  i  Pet  (U.  S.) 
355;  Elliot  V.  Hayman,  3  Cranch  (C. 
C.)  678. 

The  strictness  with  which  the  courts 
adhered  to  this  rule  seems  to  have  been 
on  account  of  the  €%  parte  nature  of 
depositions  so  taken  under  the  Act  of 
17S9,  as  under  that  act  all  notice  was 


6  Encyc.  PI.  &  Pr.--40 


dispensed  with  under  certain  circum- 
stances. 

By  later  legislation  the  clause  of  the 
Act  of  1789  dispensing  with  notice  has 
been  repealed  (§  863),  and  later  deci- 
sions relaxing  the  strictness  of  the  rule 
stated  in  the  text  seem  to  turn  upon 
the  question  of  notice  and  the  presence 
of  the  adverse  party  at  the  examination. 
See  Mutual  Ben.  L.  Ins.  Co.  v,  Rob- 
ison,  58  Fed.  Rep.  732;  Kansas  City, 
etc.,  R.  Co.  f.  Stoncr,  51  Fed.  Rep. 
649;  Shutte  f.  Thompson,  15  Wall. 
(U.  S.)  151 ;  Sage  v.  Tauszky,  6  Cent 
L.  J.  9. 

6.  Act  of  1789,  c.  20,  §  30,  I  Stat.  L. ; 
Rev.  Stat,  §  863 ;  Dunkle  v,  Worcester, 

5  Biss.  (U.  S.)  102;  Sage  v,  Tauszky, 

6  Cent.  L.  J.  9;  Curtis  %\  Central  R. 
Co.,  6  McLean  (U.  S.)  403;  Pentle- 
ton  V,  Forbes,  i  Cranch  (t.  C.)  507. 

Where  the  certificate  states  that  the 
witness  lives  more  than  one  hundred 
miles  from  the  place  of  holding  court, 
it  is  sufficient.  Tooker  v,  Thompson,  3 
McLean  (U.  S.)  93. 

The  certificate  of  a  magistrate  that 
it  appeared  to  him  that  the  adverse 
party  and  his  counsel  lived  upwards 
of  one  hundred  miles  from  the  place 
of  taking  the  deposition  was  held  suf- 
ficient.  Banks  v.  Miller,  i  Cranch  (C. 

C.)543. 

Aided  by  Captlon.^It  sufficiently  ap- 
pears that  the  residence  of  the  witness 
is  more  than  one, hundred  miles  from 
the  place  of  trial  when  the  caption  re- 
cites that  the  witness  lives  in  the  bor- 
ough of  Norfolk  and  the  certificate 
gives  the  reason  for  taking  the  depo- 
sition to  be  that  the  witness  lives  at  a 
greater    distance    than  one    hundred 
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the  mere  manner  of  taking  it.^  But  where  the  facts  appear  in  the 
testimony,  the  absence  of  the  statement  in  the  certificate  has 
been  held  to  be  immaterial.* 

Under  the  Xodem  Praotioe,  it  is  held  that  when,  from  the  face  of 
the  papers,  both  the  place  where  the  deposition  is  taken  and  the 
place  of  the  trial  appear,  the  court  will  take  judicial  notice  of  the 
distance  between  the  two  places.' 

(3)  Want  0/ Notice. — Under  the  old  act  it  was  necessary  that 
notice  of  the  time  and  place  of  taking  the  deposition  by  the  officer 
should  be  given  to  the  adverse  party  or  his  counsel  as  either  might 
be  nearest,  if  they  lived  within  one  hundred  miles  of  the  place  where 
the  deposition  was  to  be  taken,*  and  it  was  necessary  that  the 
certificate  should  show  the  reason  for  a  failure  to  give  such  notice.* 

(4)  Interest  of  Officer. — Under  the  Act  of  1789  the  officer  before 
whom  the  deposition  is  taken  must  be  one  who  is  neither  of  coun- 
sel for  the  parties  nor  interested  in  the  cause,®  and  the  certificate 
of  the  officer  must  show  these  facts.'' 

(5)  By  Whom  Written, — It  is  further  necessary  under  the  fore- 
going acts  that  the  deposition  should  be  written  by  the  officer,  or 
by  the  witness  in  the  presence  of  the  officer,®  and  the  certificate 
of  the  officer  must  show  that  it  was  so  written.®  (See  also  supra^ 
XXIII.  3,  c.  By  Whom  Written) 


miles  from  the  place  of  trial,  to  wit, 
**  in  the  said  borough  of  Norfolk."  Pa- 
tapsco  Ins.  Co.  v.  Southgate,  5  Pet. 
(U.S.)  615. 

1.  Curtis  V.  Central  R.  Co.,  6  Mc- 
Lean (U.S.)  403. 

2.  Voce  V.  Lawrence,  4  McLean  (U. 
S.)  204. 

8.  It  appeared  that  the  place  of  trial 
was  Dubuque,  Iowa,  and  the  deposition 
was  taken  at  Asheville,  N.  Car.  The 
officer  failed  to  certify  that  the  reason 
for  taking  the  deposition  was  that  the 
witness  resided  more  than  one  hundred 
miles  from  the  place  of  trial,  and  the 
court  held  that  it  judicially  knew  the 
distance  between  these  two  places  and 
dispensed  with  such  a  certificate.  Mu- 
tual Ben.  L.  Ins.  Co.  v,  Robison,  58 
Fed.  Rep.  732.  See  also  Egbert  v. 
Citizens'  Ins.  Co.,  7  Fed.  Rep.  49. 

Under  the  former  act  and  practice 
the  court  refused  to  take  such  judicial 
notice.  Woodward  v.  Hall,  2  Cranch 
(C.  C.)  236. 

4.  Act  of  1789,  c.  3o,  4  30. 

This  clause  of  the  act  has  been  re- 
pealed.   See  Rev.  Stat.,  §  863. 

6.  Pentleton  v.  Forbes,  i  Cranch  (C. 
C.)  507. 

Bnfflcidnt  Certailoate.  —  It  is  sufficient 
when  the  certificate  states  that  notice 
is  not  given  because  neither  the  party 


nor  his  attorney  lives  within  one  hun- 
dred miles  of  the  place.  Dick  v.  Run- 
nels, 5  How.  (U.  S.)  9. 

Where  the  certificate  stated  facts 
which  showed  that  the  parties  did  not 
live  within  one  hundred  miles,  it  was 
held  not  to  be  necessary  expressly  to 
assign  that  fact  as  a  reason  why  the  no- 
tice was  not  given.  Dinsmore  v.  Ma- 
roney,  4  Blatchf.  (U.  S.)  417. 

6.  Act  of  1789,  c.  20,  §  30;  Rev.  Stat., 
^863. 

7.  Gartside  Coal  Co.  v.  Maxwell,  20 
Fed.  Rep.  188;  Donahue  v,  Roberts, 
19  Fed.  Rep.  863;  Jones  v.  Knowles,  i 
Cranch  (C.  C.)  523. 

Taken  ysj  Stenographer. — But  it  was 
held  that  a  failure  to  certify  that  the 
officer  was  not  interested  in  the  event 
of  the  cause  was  not  fatal  when  it 
appeared  from  the  certificate  that  the 
testimony  was  taken  by  a  stenographer 
and  the  examination  conducted  by 
counsel.  Stewart  v.  Townsend,  41 
Fed.  Rep.  123. 

Ck>ntra. —  In  Miller  v.  Young,  2 
Cranch  (C.  C.)  54,  it  was  held,  without 
comment,  that  the  magistrate  need  not 
certify  that  he  is  not  of  counsel  nor 
interested. 

8.  Act  of  1789,  c.  20,  §  30;  I  Stat.  L. 
89;  Rev.  Stat.,  ^864. 

9.  Bell  V,  Morrison,  i  Pet.  (U.  S.) 
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(6)  As  to  Oatk  (See  supra^  XXIII.  9.  (9^^.)— The  oath  pre- 
scribed by  the  act  of  Congress  must  appear  by  the  certificate  to 
have  been  administered,  as  every  part  of  the  requirement  in  that 
regard  is  imperative.* 

(7)  As  to  Signature.  (See  also  suprUy  XXIII.  10.  Signature^ — 
Where  the  signature  of  the  witness  appears,  it  has  been  held  an 
untenable  objection  that  the  certificate  does  not  show  in  terms 
that  the  deposition  was  signed  in  the  presence  of  the  officer,*  or 
that  the  witness  signed  it.* 


i 


igned 

55 ;  Donahue  v,  Roberts,  19  Fed.  Rep. 

►3;  Cook  v.  Burnley,  11  Wall.  (U.  S.) 
659;  Rainert'.  Haynes,  Hempst.  (U.  S.) 
690;  Pettibone  v.  Derringer,  4  Wash. 
(U.  S.)  219;  Vasse  v.  Smith,  2  Cranch 
(C.  C.)  31. 

Instances  of  Sufficiency. — A  certificate 
by  an  officer  that  the  deposition  was 
written  under  his  direction  was  held  in- 
sufficient. Marstin  v.  McRea,  Hempst. 
(U.S.)  688. 

So,  also,  a  certificate  that  the  deposi- 
tion was  written  in  the  presence  of  the 
officer,  without  stating  by  whom  it  was 
written,  will  not  meet  the  requirements 
of  the  statute.  U.  S.  v.  Smith,  4  Day 
(Conn.)  121. 

But  if  written  by  the  officer,  it  need 
not  show  that  it  was  in  the  presence  of 
the  witness.  Van  Ness  v,  Heineke,  2 
Cranch  (C.  C.)  259. 

Clerical  Error. — Where  the  failure  to 
comply  with  the  statute  in  this  connec- 
tion was  apparently  a  mere  clerical  er- 
ror, the  certificate  reciting  that  they<?r»» 
was  reduced  to  writing,  etc.,  instead  of 
that  the  same  was  reduced  to  writing, 
etc.,  it  was  held  to  be  fatal.  Thorpe  v. 
Simmons,  2  Cranch  (C.  C.)  195. 

Deposition  Partly  Written  and  Partly 
Tirpewritten. —  When  a  deposition  is 
partly  typewritten  and  partly  in  hand- 
writing, the  certificate  must  show  by 
whom  the  writing  was  done.  In  re 
Thomas,  35  Fed.  Rep.  823. 

Presence  of  Witness. — But  when  the 
deposition  is  written  by  the  magistrate, 
it  need  not  appear  in  the  certificate  that 
it  was  done  in  the  presence  of  the  wit- 
ness. Vasse  V.  Smith,  2  Cranch  (C. 
C.)  31. 

Expert  Testimony  as  to  Officer's  Hand- 
writing.—  The  court  refused  to  permit 
the  introduction  of  expert  testimony 
for  the  purpose  of  showing  that  the 
magistrate's  certificate  was  in  his  hand- 
writing. Elliot  V,  Hayman,  2  Cranch 
(C.  C.)  678. 

1.  The  WHole  Truth.— The  certificate 
must  show  that  the  witness  was  sworn 


to  testify  the  whole  truth.  Garrett  v. 
Woodward,  2  Cranch  (C.  C.)  190; 
Pentleton  v,  Forbes,  i  Cranch  (C.  C.) 
507;'Rainer  v,  Haynes,  Hempst.  (U. 
S.)690. 

And  it  must  appear  that  the  witness 
was  so  sworn  as  to  the  whole  matter 
and  not  simply  as  to  such  questions  as 
might  be  put  to  him.  Wilson  Sewing 
Mach.  Co.  V,  Jackson,  i  Hughes  (U.  S.) 

395. 

By  Wliom  Administered.— It  need  not 
appear  in  express  terms  that  the  oath 
was  administered  by  the  officer,  and 
the  certificate  is  sufficient  in  this  re- 
spect if  it  shows  that  "  the  said  witness, 
being  of  full  age  and  being  carefully 
examined,  and  cautioned,  and  sworn 
to  speak  the  whole  truth,  says,''  etc.,  as 
it  will  be  plainly  understood  that  the 
judge  who  took  the  deposition  adminis- 
tered the  oath.  Edmondson  v,  Barrell, 
2  Cranch  (C.  C.)  232. 

Cautioned. — That  part  of  the  clause 
prescribing  the  oath  provides  that  the 
witnesses  shall  be  cautioned,  etc.  Se4 
supra^  XXIII.  9.  Oath, 

The  certificate  must  show  a  full  com- 
pliance with  this  provision.  Luther  t\ 
The  Schooner  Merritt  Hunt,  Newb. 
Adm.  4;  Pentleton  v»  Forbes,  i 
Cranch  (C.  C.)  507. 

But  this  objection  was  not  noticed  in 
Brown  v,  Piatt,  2  Cranch  (C.  C.)  254. 

Oath  Bet  out  in  Express  Terms. — When 
the  certificate  does  not  undertake  to  set 
out  in  express  terms  the  oath  that  was 
administered,  but  simply  states  that  the 
witness  was  sworn  pursuant  to  the  act 
of  Congress,  it  is  sufficient,  Moore  v. 
Nelson,  3  McLean  (U.  S.)  383,  be- 
cause in  such  a  case  it  is  said  that  every 
intendment  should  be  in  favor  of  a  full 
compliance  with  the  law.  Rainer  v, 
Haynes,  Hempst.  (U.  S.)  690. 

2.  Centre  v.  Keene,  2  Cranch  (C. 
C.)  198;  Van  Ness  v.  Heineke,  2 
Cranch  (C.  C.)  260. 

8.  Voce  V.  Lawrence,  4  McLean  (U. 
S.)  205. 
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(8)  Other  Requisites. — Where  a  deposition  is  taken  because  the 
witness  is  about  to  go  out  of  the  United  States  or  the  district,  to 
a  distance  of  more  than  one  hundred  miles,  the  certificate  should 
show  this  reason.^  It  is  also  made  necessary  by  the  act  of  Con- 
gress  that  the  deposition  should  be  retained  by  the  officer  until 
he  delivers  it  into  court  with  his  own  hand,  or  until  sealed  up  and 
directed  to  such  court,  together  with  his  certificate  of  the  reason 
for  taking  the  same  and  the  notice  to  the  adverse  party.* 

Seal. — When  the  officer  before  whom  the  deposition  is  taken 
has  a  seal  of  office,  the  certificate  should  be  under  such  seal.* 

(9)  Amending  Certificate. — Leave  has  been  granted  to  with- 
draw the  deposition  for  the  purpose  of  permitting  the  officer  to 
amend  his  certificate  in  respect  of  defects  therein.* 

b.  Depositions  under  Commission.— Commissioners  act 
under  special  authority  which  they  derive  from  the  commission, 
and  it  is  not  only  their  duty  to  pursue  that  authority  strictly,  but 
it  must  be  made  to  appear  by  their  own  showing.  The  presump- 
tion will  not  generally  be  indulged  that  they  have  truly  executed 
their  commission  when  they  themselves  are  silent  upon  the 
subject.* 


1.  Rev.  Stat.,  §  863. 

Bufflolency  under  Tills  danse. — Under 
this  clause  a  certificate  that  the  dejx)- 
sition  was  taken  because  the  witness 
was  a  transient  person  is  insufficient. 
The  Schooner  Thomas  and  Henry  v, 
U.  S.,  I  Brock.  (U.  S.)  372. 

A  certificate  is  insufficient  which 
merely  states  that  the  witness  is  about 
to  depart  the  state,  and  it  was  held  in 
such  a  case  that  it  could  not  be  proved 
at  the  trial  that  the  witness  was  about 
to  leave  the  United  States,  as  the  cer- 
tificate of  the  officer  must  show  one  of 
the  statutory  reasons  before  the  dep- 
osition could  be  read.  Harris  v.  Wall, 
7  How.  (U.  S.)  705.  To  the  same  ef- 
fect, Wheaton  v.  Love,  i  C ranch  (C. 
C.)  451- 

2.  Rev.  Stat.,  §  665;  Act  of  1789,  c. 
20,  ^  30. 

When  this  requisite  is  not  complied 
with,  the  deposition  will  not  be  permit- 
ted to  be  read.  Jones  v,  Neale,  i  Hughes 
(U.S.)  268. 

Necessity  Anr  Showing  In  Certlfloate. — 
But  It  is  not  necessary  that  the  cer- 
tificate should  show  that  the  deposition 
was  sealed  up  or  delivered  to  the  court 
in  which  the  cause  is  pending,  because 
it  cannot  be  supposed  that  such  a  cer- 
tificate could  be  made  after  the  deposi- 
tion had  been  sealed  up.  Stewart  v, 
Townsend,  41  Fed.  Rep.  X2^;  Egbert 
"  "       s*  In 


V.  Citizens*  Ins.  Co.,  7  Fed.  Rep.  50. 


It  is  held  sufficient  when  the  judge 
certified  that  he  intended  to  seal  it  up, 
when  it  was  actually  sealed  and  the 
name  of  the  judse  written  across  each 
seal.  Thorp  v,  Orr,  2  Cranch  (C.  C.) 
335. 

8.  Paul  V.  Lowry,  2  Cranch  (C.  C.) 
628.  See  suj>ra,  XXIII.  3.  d,  (a)  Evi- 
dence of  Officer^ s  Authority, 

4.  Gartside  Coal  Co.  v.  Maxwell,  20 
Fed.  Rep.  188. 

6.  Boudereau  v,  Montgomery,  4 
Wash.  (U.  S.)  187. 

Appointment  of  Clezlc. — Where  a  com- 
mission directed  the  appointment  of  a 
clerk  and  prescribed  the  oath  to  be  ad- 
ministered to  him,  if  the  facts  stated  in 
the  certificate  could  not  possibly  lead 
to  any  other  inference  than  that  the 
clerk  was  appointed  and  the  oath  ad- 
ministered as  required,  an  objection 
that  the  certificate  fails  to  show  the 
oath  administered  is  properly  overruled. 
Keene  7'.  Meade,  3  Pet.  (U.  S.)  8. 

When  and  Where  Taken.  —  When  a 
commission  is  to  take  depositions  at  a 
certain  time  and  place,  the  certificate 
should  show  that  the  deposition  was 
taken  at  that  time  and  place.  Boude- 
reau V,  Montgomery,  4  Wash.  (U.  S.) 
187. 

It  cannot  be  read  if  executed  in  a 
dififerent  county.  Boudereau  v.  Mont- 
gomery, 4  Wash.  (U.  S.)  187. 

When  the  commission  does  not  des- 
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Se-ezaminatiQiL — An  application  to  suppress  a  deposition  is  one 
addressed  to  the  sound  discretion  of  the  court,  and  upon  suppress- 
ing a  deposition  on  account  of  a  defective  certificate,  leave  may 
be  given  to  issue  a  new  commission  and  re-examine  the  witness,^ 

12.  ObjeetionB — a.  Generally. — Objections  to  depositions  must 
point  out  the  grounds  upon  which  they  are  based,  and  when  an 
objection  is  general,  without  showing  whether  it  goes  to  the  com- 
petency or  relevancy  of  the  testimony  or  to  the  regularity  of 
taking  the  deposition,  it  will  not  be  entertained.* 

b.  When  Waived. — Objections  to  the  form  of  the  commission 
or  the  manner  of  taking  the  deposition,  or  to  other  irregularities, 
must  be  made  at  the  time  the  deposition  is  taken,  if  the  party  is 
present,  or  by  a  motion  to  suppress  before  the  trial,  or  they  will 
be  deemed  to  be  waived,'  because  such  defects,  if  presented  in  time, 


ienate  the  place  at  which  the  deposi- 
tion is  to  be  taken,  but  the  place  is  ap- 
pointed in  the  rule  of  court  to  take  the 
deposition,  the  certificate  should  show 
that  the  deposition  was  taken  at  the 
place  specified  in  the  rule.  Rhoades  v. 
Selin,  4  Wash.  (U.  S.)  722. 

By  Wliom  Written.  —  It  is  not  neces- 
sary that  the  certificate  should  show 
that  the  deposition  was  written  by  the 
officer,  or  by  the  deponent  in  the  pres- 
ence of  the  officer.  This  strictness  ap- 
plies only  to  depositions  taken  de  bene 
esse,  Keene  v.  Meade,  3  Pet.  (U.  S.) 
8;  Giles  v.  Paxson,  36  Fed.  Rep.  884; 
Jones  V.  Oregon  Cent,  R.  Co.,  3  Sawy. 
(U.S.)  527. 

▲nswera  Written  by  Attorney. — When 
a  foreign  deposition  was  taken  under  a 
commission  upon  interrogatories  and 
cross-interrogatories,  and  it  appeared 
that  before  tSie  examination  the  attor- 
ney for  one  of  the  parties  wrote  the 
answers  for  the  witness,  the  court  sup- 
pressed the  deposition.  U.  S.  v.  Pings, 
4  Fed.  Rep.  716;  North  Carolina  R. 
Co.  V,  Drew,  3  Woods  (U.  S.)  697. 

Interest  of  Oonunlssioner. — The  cer- 
tificate need  not  show  that  the  commis- 
sioner is  a  person  who  is  not  interested 
in  the  event  of  the  cause.  Giles  v. 
Paxson,  36  Fed.  Rep.  883.  In  this  case 
the  court  held  that  such  a  certificate 
was  not  required  by  the  act  of  Con- 
gress, and,  the  deposition  being  taken 
according  to  common  usage,  pursued 
the  state  statute,  which  did  not  require 
such  a  certificate. 

The  Oath. — It  is  unnecessary  to  certify 
the  form  of  the  oath  administered  with 
a  commission,  Keene  v.  Meade,  3 
Pet.  (U.  S.)  10;  or  that  the  witness 
was  cautioned,  as  in  the  case  of  a  dep- 


osition de  bene  esse,  Jones  v.  Oregon 
Cent.  R.  Co.,  3  Sawy.  (U.  S.)  527. 

Jnrat. —  A  jurat  is  not  necessary 
where  the  certificate  shows  the  facts, 
as  a  jurat  is  but  an  abbreviated  certifi- 
cate. Giles  V,  Paxson,  36  Fed.  Rep.  884. 

1.  U.  S.  V.  Pings,  4  Fed.  Rep.  714. 

2.  Camden  v.  Boremus,  3  How.  (U. 

s.)  515. 

When  the   Objection   Is  Specific  the 

party  will  be  confined  to  the  grounds 
pointed  out.  Burton  v.  Driggs,  20 
Wall.  (U.  S.)  125;  The  Schooner 
Thomas  and  Henry  v.V,  S.,  i  Brock. 
(U.S.)  372. 

8.  Howard  v.  Stillwell,  etc.,  Mfg.Co., 
159  U.  S.  204 ;  Bibb  v,  Allen,  149  U.  S. 
488;  Mechanics'  Bank  t\  Seton,  i  Pet. 
(U.  S.)  306;  Northern  Pac.  R.  Co.  v, 
Urlin,  158  U.  S.  271;  Ray  v.  Smith,  17 
Wall.  (U.  S.)  411 ;  Holladay  Case,  27 
Fed.  Rep.  843;  Uhle  z^.  Burnham,  44 
Fed.  Rep.  730;  The  Schooner  Thomas 
and  Henry  r.U.  S.,  i  Brock.  (U.  S.)  372. 
Claxtont^  Adams,  i  MacArthur(D.C.) 
496 ;  Winans  v.  New  York,  etc.,  R.  Co., 
21  How.  (U.  S.)  100. 

Under  a  Bnle  of  Court  it  was  held  that 
the  objections  must  be  indorsed  on  the 
record  before  the  cause  is  set  for  trial. 
Tooker  v.  Thompson,  3  McLean  (U. 
S.)  93;  Brooks  V.  Jenkins,  3  McLean 
(U.S.)  439;  Jasper  v.  Porter,  2  Mc- 
Lean (U.  S.)  579. 

Reason  fbr  Talcing  Deposition  Not  Ap- 
pearing.— An  objection  to  the  certificate 
that  it  does  not  show  the  reason  for 
taking  the  deposition  is  waived  unless 
made  before  the  trial  by  a  motion  to 
suppress.  Steg^er  v,  Blake,  36  Fed. 
Rep.  184.  But  Marshall,  C.  J.,  held,  in 
The  Schooner  Thomas  and  Henry  v.  U. 
S.,  I  Brock.  (U.  S.)  367, that  when  adep- 
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may  be  corrected  by  a  re-examination  of  the  witness.* 

ICotiim  to  Si^preit  before  Trial. — An  objection  to  the  admissibility  of 
testimony  in  a  deposition  must  be  taken  at  the  time  or  by  a 
motion  to  suppress  before  the  trial,  or  it  will  be  waived.* 

When  a  DepDiitionii  Onot  Bead  in  evidence  objections  thereto  will  not 
be  entertained.* 

After  notion  to  Sappreef. — Although  a  motion  to  suppress  has  been 
made,  if  it  be  overruled  and  the  party  goes  to  trial  without  insist- 
ing upon  his  objection,  it  will  be  waived.* 

CroBi-examination. — So,  also,  if  the  adverse  party  appears  and  cross- 
examines,  all  irregularities  should  be  objected  to  at  that  time, 
otherwise  they  will  be  deemed  to  have  been  waived,*  but  the  mere 
filing  of  cross-interrogatories  will  not  waive  an  objection  which  is 
otherwise  properly  preserved.® 


osition  de  bene  esse  was  offered  without 
showing,  by  proving  the  proper  circum- 
stances, that  it  was  entitled  to  be  read 
as  such,  an  objection  to  it  will  be  taken 
as  to  a  deposition  in  chief. 

Interested  Wltneesee. — If  the  deposi- 
tion of  an  interested  witness  is  taken, 
the  objection  must  be  made  in  proper 
time  and  comes  too  late  at  the  argu- 
ment, Nelson  v.  Woodruff,  i  Black 
(U.  S.)  157,  and  cannot  be  made  bj 
the  partj  taking  the  deposition.  Henry 
V,  Ricketts,  i  Cranch  (C.  C.)  545. 

But  where  the  circumstances  were 
such  that  the  party  objecting  had  no 
knowledge  of  the  interest  of  the  wit- 
ness at  the  time  the  deposition  was 
taken,  it  was  held  that  the  objection 
was  seasonable  when  the  fact  came  to 
his  knowledge.  In  this  case  the  objec- 
tion was  allowed  to  be  made  at  the  trial. 
U.  S.  V.  One  Case  of  Hair  Pencils,  i 
Paine  (U.  S.)  400. 

1.  Doaner.  Glenn,  21  Wall.  (U.  S.) 
33;  Holladay  Case,  27  Fed.  Rep.  842. 

Publication  by  Consent. — ^An  irregfu- 
larity  in  transmitting  a  deposition 
which  appears  upon  the  face  of  the 
sealed  envelope  is  waived  by  consent- 
ing to  the  publication  of  the  deposi- 
tion. Stewart  v.  Townsend,  41  Fed. 
Rep.  122. 

2.  Thus  the  objection  to  exhibits  at- 
tached to  depositions.  Blackburn  xk 
Crawfords,  3  Wall.  (U.  S.)  191 ;  York 
Co.  V,  Illinois  Cent.  R.  Co.,  3  Wall. 
(U.  S.)  107 ;  Insurance  Co.  of  North 
America  v.  Guardiola,  129  U.  S.  642. 

Withdrawal  ft'om  Jury.— Consenting 
that  a  deposition  may  be  read  to  the 
jury  is  a  waiver  of  an  objection  to  any 
of  the  testimony  therein,  and  the 
court  will    not  afterwards  withdraw 


portions  of  the  testimony  from  the 
jury.     Harris  v.  Wall,  7  How.  (U.  S.) 

705- 

8.  Evans  v.  Hettich,  7  Wheat.  (U. 
S.)  470.  And  they  cannot  be  made  in 
the  Supreme  Court,  Mechanics*  Bank 
t;.  Seton,  i  Pet.  (U.  S.)  299;  Ray  v. 
Smith,  17  Wall.  (U.  S.)  411;  or  on  a 
retrial,  Vattier  v,  Hinde,  7  Pet  (U. 
S.)  252. 

4.  Brown  v.  Tarkington,  3  Wall.  (U. 
S.)  377;  Ray  V,  Smith,  17  Wall.  (U. 
S.)  411. 

5.  Shutte  V.  Thompson,  15  Wall.  (U. 
S.)  151 ;  Mechanics'  Bank  v.  Seton,  i 
Pet.  (U.  S.)  306;  Northern  Pac.  R. 
Co.  V.  Urlin,  158  U.  S.  271 ;  Kansas 
City,  etc.,  R.  Co.  v.  Stoncr,  51  Fed.  Rep. 
656;  Howard  v,  Stillwell,  etc.,  Mfg. 
Co.,  139  U.  S.  204. 

Thus,  where  a  party  appears  and 
cross-examines  without  objecting  to  the 
manner  of  taking  the  deposition  in  nar- 
rative form  on  a  typewriter,  such  ob- 
jection is  waived.  In  re  Thomas,  35 
Fed.  Rep.  823.  So  also  where  the  dep- 
osition was  written  by  counsel.  U.  S. 
V.  Pings,  4  Fed.  Rep.  716. 

And  the  same  may  be  said  of  the 
failure  to  object  to  the  competency  of 
the  witness,  Shutte  v.  Thompson,  15 
Wall.  (U.  S.)  151 ;  or  to  irregularities  in 
the  notice.  Mutual  Ben.  L.  Ins.  Co.  r. 
Robinson,  19  U.  S.  App.  266. 

6.  An  objection  was  made  to  the 
manner  of  making  the  order  to  take  the 
deposition  and  to  the  testimony  of  the 
witness.  The  objection  was  overruled 
and  the  party  filed  cross-interrogatories. 
After  the  deposition  was  taken  a  mo- 
tion to  suppress  the  deposition  was 
made  and  overruled.  It  was  held  that 
the  filing  of  the  cross-interrogatories 
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Laches. — When  defects  are  known  in  the  case  and  the  party  neg- 
lects for  an  unreasonable  length  of  time  to  interpose  the  proper 
objection,  it  has  been  held  that  such  circumstances  justify  the 
presumption  that  all  irregularities  in  the  taking  of  the  deposition 
are  waived,^  especially  where  an  objection  sustained  might  deprive 
the  party  of  the  benefit  of  the  testimony,  as  where  it  becomes 
impossible  to  retake  the  deposition.* 

c.  By  Whom  Decided. — The  decision  of  the  question  of  the 
admissibility  of  evidence  is  not  in  the  province  of  the  officer 
before  whom  the  deposition  is  taken.* 

13.  Whose  Deposition  may  be  Bead— ^z.  Of  Parties. — As  in 
most  other  jurisdictions  at  this  day,  disability  on  account  of  inter- 
est has  been  removed,*  and  depositions  of  parties  may  be  taken, 
whether  it  be  the  deposition  of  the  party  himself  on  his  own 
behalf  or  of  the  adverse  party,  without  regard  to  the  question 
of  interest.^ 

b.  After  Death  of  Party. — The  statute  removing  the  dis- 
ability on  account  of  interest  provides  an  exception,  under  con- 
ditions, in  the  case  of  actions  by  or  against  administrators  and 
executors,®  but  where  a  party  deposes  in  his  own  behalf,  his 
deposition  is  admissible  after  the  death  of  the  adverse  party 
against  the  administrator  or  executor.''' 


did  not  waive  the  objections  presented 
by  the  motion  to  suppress.  Eslava  v. 
Mazange,  i  Woods  (U.  S.)  633. 

1.  Danville  Bank  v,  Travers,  4  Biss. 
CU.  S.)  507. 

2.  Death  of  Witness. — When  a  depo- 
sition de  bene  esse  was  taken  on  ac- 
count of  the  old  age  and  infirmity  of 
the  witness,  and  the  opposite  party 
knew  that  it  was  taken  before  an  officer 
not  authorized  by  law  and  had  knowl- 
edge of  other  defects  in  the  manner  of 
taking  the  deposition,  but  neglected  to 
present  any  objections  until  a  year 
after  the  deposition  was  filed,  during 
which  interval  the  witness  died,  the 
objections  were  presumed  to  have  been 
waived.  Shutte  v,  Thompson,  15  Wall. 
(U.  S.)  151.  See  also  Buddicum  v. 
Kirk,  3  Cranch  (U.  S.)  297. 

So  where  a  deposition  was  taken  up- 
on interrogatories  by  consent,  but  the 
opposite  party  failed  to  file  cross -inter- 
rogatories, and  the  witness  died  without 
cross-examination,  it  was  held  that 
under  the  circumstances  of  the  case  the 
deposition  was  admissible.  Gass  v. 
Stinson,  3  Sumn.  (U.  S.)  98. 

8.  Giles  V.  Paxson,  36  Fed.  Rep.  885 ; 
Appleton  V.  Ecaubert,  45  Fed.  Rep.  282 ; 
Jn  re  Allis,  44  Fed.  Rep.  216. 

4.  U.S.  Rev.  Stat.,  ^  858. 

6.  A  party  may  take  his  own  depo- 


sition. Nash  V,  Williams,  20  Wall. 
(U.S.)  226;  New  Jersey  R..  etc.,  Co. 
V.  Pollard,  22  Wall.  (U.  S.)  341. 

One  party  may  be  examined  on  be- 
half of  another.  Texas  v.  Chiles,  21 
Wall.  (U.  S.)  488;  New  Jersey  R., 
etc.,  Co  V.  Pollard,  22  Wall.  (U.  S.) 
341 ;  Lowrey  v.  Kusworm,  66  Fed. 
Rep.  539,  distinguishing  Ex  f,  Fisk, 
113  U.  S.  713,  wherein  the  deposition 
was  excluded  because  the  witness  was 
within  the  jurisdiction  and  no  other 
ground  of  the  statute  existed. 

Ascertaining  Testimony  of  Adversary 
in  Advance  of  Trial. — So  a  party  will  not 
be  permitted  to  examine  his  adversary 
simply  for  the  purpose  of  ascertaining 
in  advance  of  the  trial  what  his  testi- 
mony will  be  before  introducing  him 
on  the  witness  stand.  Turner  v. 
Shackman,  27  Fed.  Rep.  183.  See 
also  Beardsley  xk  Littell,  14  Blatchf. 
(U.  S.)  102. 

6.  U.  S.  Rev.  Stat.,  ^  858. 

7.  McMullen  v.  Ritchie,  64  Fed. 
Rep.  255. 

When  a  deposition  is  taken  and  filed 
in  a  cause,  it  is  not  affected  by  the 
death  of  the  party  against  whom  it  is 
taken,  if  the  testimony  was  competent 
before.  Sheidley  v,  Aultman,  18  Fed. 
Rep.  666;  Vattier  v.  Hinde,  7  Pet.  (U. 
S.)  252. 
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c.  Second  Deposition— <i)  Gefurally,—T\i^  taking  of  one 
deposition  will  not  preclude  the  right  to  take  a  second  deposition 
of  the  same  witness.* 

(2)  Reexamination, — And  when  a  party  closes  a  cross-exami- 
nation in  ignorance  of  material  facts,  the  court  may  make  such 
order  as  is  just.* 

14.  Who  may  Eead. — The  officer  before  whom  a  deposition  is 
taken  is  not  the  agent  of  either  party,  but  must  act  for  all  parties 
alike,^  being  the  officer  of  the  court,*  and  when  the  deposition 
is  regularly  taken  it  is  for  the  use  of  either  party  according  to  its 
competency  and  relevancy.* 

A  Bepoiition  Btnst  be  Bead  at  a  Whole,  and  if  a  party  attempts  to  read 
garbled  parts  thereof  his  adversary  may  have  the  other  parts 
read.* 

16.  Depontioni  in  Other  Suits. — It  may  be  stated  as  a  general 
proposition  that  a  deposition  taken  in  another  suit  may  be  used 
in  the  cause  in  which  it  is  offered  when  the  parties  and  the  sub- 
ject-matter are  the  same,''  but  where  not  all  the  parties  are  the 

1.  Nash  V.  Williams,  20  Wall.  (U. 
S.)  226. 

%.  The  Normandie,  40  Fed.  Rep.  592. 

Proof  of  AdmlHioiis  In  Depoetttona  on 
FUe.  —  But  a  dei>osition  cannot  be  read 
to  prove  admissions  of  a  witness  in  a 
deposition  which  is  on  file.  Dawson 
Town,  etc.,  Co.  v.  Woodhull,  67  Fed. 
Rep.  453. 

8.  Giipins  v.  Consequa,  3  Wash.  (U. 
S.)  187. 

4.  Jones  v.  Oregon  Cent.  R.  Co.,  3 
Sawv.  (U.  S.)  527;  Andrews  f.  Graves, 
1  Dill.  (U.S.)  no. 

5.  In  re  Rindskopf,  24  Fed.  Rep. 
542;  Yeaton  r.  Fry,  5  Cranch  (U.  S.) 

335- 

The  mere  fact  that  a  deposition  is 
taken  on  behalf  of  one  party  does  not 
of  itself  vest  in  the  other  party  the  right 
to  have  such  deposition  read,  but  such 
right  will  depend  upon  the  competency 
and  relevancy  of  the  testimony  itself, 
and  if  the  deposition  would  not  be  ad- 
missible if  it  had  been  taken  on  behalf 
of  such  party  himself,  it  cannot  be  read. 
Reid  V.  Hodgson,  i  Cranch  (C.  C.) 
492. 

Duty  of  Officer  to  Retom  Deposltloii. — 
The  officer  before  whom  a  deposition 
is  taken  has  no  authority  to  retain  it 
at  the  instance  of  either  party,  but 
must  return  it.  Grand  Haven  First 
Nat.  Bank  v.  Forest,  44  Fed.  Rep.  247. 

Burprlfle  at  the  Nature  of  the  Testl- 
inony  of  the  witness  will  not  justify 
the  officer  in  retaining  the  deposition 
at  the  instance  of  either  party.    Grand 


Haven  First  Nat.  Bank   v.  Forest,  44 
Fed.  Rep.  247. 

UnfliToraUe  Aaawera — Bl^tt  of  Ad- 
Terse  Party. — When  a  party  fails  to 
read  answers  of  his  witnesses  because 
they  are  not  favorable  to  him,  the  op- 
posite party  may  have  such  answers 
read,  when  they  are  responsive  to  the 
questions.  Alsop  r.  Commercial  Ins. 
Co.,  I  Sumn.  (U.  S.)  454. 

6.  Dawson  Town,  etc.,  Co.  v»  Wood- 
hull,  67  Fed.  Rep.  453. 

7.  See  also  sufra^  XVII.  19.  Drpo- 
sitions  Taken  in  Another  Suit. 

In  Cause  Bemoved  to  United  States 
Court. — Where  a  suit  was  brought  in  a 
state  court  and  depositions  were  reg- 
ularly taken  and  filed  therein,  after 
which  the  suit  was  dismissed  and  a  new 
suit  between  the  same  parties  for  the 
same  matter  was  brought  and  removed 
to  the  United  States  court,  it  was  held 
that  the  depositions  taken  in  the  state 
court  were  admissible,  under  section 
721,  Rev.  Stat.,  which  provides  that  the 
laws  of  the  several  states,  except  where 
the  Constitution,  treaties,  or  statutes 
of  the  United  States  shall  otherwise 
provide  or  require,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  States, 
etc.  Gravelle  v,  Minneapolis,  etc.,  R. 
Co.,  3  McCrary  (U.  S.)  386. 

Suit  Brought  Anew  In  Utatted  States 
Court. — So  where  a  suit  was  brought  in 
the  state  court  and,  after  depositions 
were  regularly  taken  and  filed,  it  was 
dismissed  and  brought  in  the  United 
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same,  depositions  taken  in  other  courts  or  other  actions  cannot 
be  read  though  such  other  actions  were  in  relation  to  the  same 
subject-matter.^ 

16.  Depositions  Lost  or  Destroyed. — Where  a  regularly  taken 
deposition  of  a  witness  who  lived  more  than  one  hundred  miles 
from  the  place  of  trial  was  lost  after  the  filing  thereof,  without 
the  fault  of  either  party,  it  was  held  to  be  competent  to  prove 
the  contents  of  such  deposition,*  and  where  the  deposition  is 
regularly  taken  and  filed,  and  between  the  first  and  second  hear- 
ing of  the  cause  it  is  destroyed  by  fire,  it  is  competent  to  prove 
by  other  depositions  the  contents  of  that  which  was  destroyed.* 

17.  Costs — a.  Of  Officer. — The  acts  of  Congress  regulating 
the  question  of  costs  which  may  be  taxed  to  the  officers  taking 
depositions  refers  only  to  clerks  of  United  States  circuit  and 
district  courts*  and  to  commissioners  of  the  circuit  courts  of  the 
United  States,^  but  it  has  been  held  that  other  officers  who  are 
authorized  to  take  depositions  de  bene  esse,  or  who  may  be 
empowered  to  do  so  under  a  dedimus,  should  be  allowed  the  same 
fees  as  those  expressly  provided  for  the  clerks  and  commissioners 
aforesaid.® 

States  court,  it  was  held  that  the  depo- 
sitions were  admissible,  unless  it  af- 
firmatively appeared  that  owing  to  some 
misapprehension,  misinformation,  or 
mistake,  or  for  any  cause  op>erating 
upon  a  party  or  his  counsel,  a  witness 
was  not  interrogated  or  cross-examined 
as  to  certain  facts.  Grunninger  v.  Phil- 
pot,  5  Biss.  (U.  S.)  105. 

Bxceptions. — But  it  was  held  that  such 
a  deposition  could  not  be  read  where 
the  witness  was  available  and  could  be 
used  in  the  suit  in  which  a  deposition 
was  offered.  Tappan  v,  Beardsley,  10 
Wall.  (U.S.)  427. 

1.  Boudereau  xk  Montgomery,  4 
Wash.  (U.  S.)  188;  Tappan  v.  Beards- 
ley,  10  Wall.  (U.  S.)  427;  Rutherford 
V.  Geddes,  4  Wall.  (U.  S.)  324;  The 
Steamboat  John  H.  Starin,  9  Ben.  (U. 

S.)  331. 

Bzoeptlon  —  Pedigree. —  But  a  depo- 
sition taken  in  one  cause  on  the  ques- 
tion of  pedigree  may  be  read  in  another 
cause  when  the  witness  is  dead,  though 
the  parties  may  be  different.  Banert 
V.  Day,  3  Wash.  (U.  S.)  243. 

Befiore  Removal  of  Cause. — ^The  federal 
court  has  no  jurisdiction  over  the  tak- 
ing of  a  deposition  which  was  written 
but  was  not  signed  before  the  removal 
of  the  cause  from  the  state  court.  Ar- 
nold V,  Kearney,  29  Fed.  Rep.  820. 

2.  Burton  v,  Driggs,  20  Wall.  (U. 
S.)  125.  SeejK^ra,  XVII.  22.  Lost 
Depositions, 


Trooi  of  Substance  Sufficient. — And  in 
such  a  case  the  substance  of  the  de- 
stroyed deposition  may  be  shown,  and 
it  is  not  necessary  that  the  witness 
should  state  the  exact  language.  Ruch 
V,  Rock  Island,  97  U.  S.  694. 

In  Stebbins  v,  Duncan,  108  U.  S.  32, 
it  was  held  that  a  copy  of  the  destroyed 
deposition  admitted  to  be  a  true  copy 
was  admissible  in  evidence  without 
proof  that  the  witness  was  dead  or 
could  not  testify,  or  that  the  deposition 
could  not  be  retaken,  upon  the  ground 
that  the  witness  might  live  more  than 
one  hundred  miles  from  the  place  of 
trial  and  the  objection  did  not  go  so 
far. 

8.  Ruch  V,  Rock  Island,  97  U.  S.  694. 

4.  U.  S.  Rev.  Stat.,  §  828. 

5.  U.  S.  Rev.  Stat.,  ^  847. 

6.  Jerman  v.  Stewart,  12  Fed.  Rep. 
275;  Sedgwick  v.  Grinnell,  10  Ben. 
(U.  S.)  6. 

Under  section  828,  Revised  Statutes, 
allowing  clerks  fifteen  cents  for  **  mak- 
ing any  record,  certificate,  return,"  etc., 
a  United  States  commissioner  is  entitled 
to  fifteen  cents  for  each  jurat.  U.  S. 
V.  Julian,  16  U.  S.  Supreme  Ct.  Rep. 
801. 

It  has  also  been  held,  however,  that 
the  reasonable  costs  of  taking  a  depo- 
sition under  a  commission  will  be  al- 
lowed for  the  services  of  the  commis- 
sioner, where  it  is  shown  that  the 
amount  is  reasonable  for  like  services 
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Attendance  of  Witneee  at  Trial. — Where  the  cause  for  taking  a  deposi- 
tion de  bene  esse  exists,  the  costs  of  such  deposition  will  be  taxed 
notwithstanding  the  witness  afterwards  attends  the  trial  and  testi- 
fies orally  at  the  instance  of  the  adverse  party. ^ 

b.  Of  Attorney.— Under  the  Act  of  February  26,  1853,  attor- 
neys are  allowed  two  dollars  and  fifty  cents  for  each  deposition 
taken  by  them  in  a  cause  and  read  in  evidence,*  but  such  costs 
cannot  be  taxed  unless  the  depositions  are  read  on  the  final 
hearing,^  and  the  act  has  reference  only  to  testimony  taken  out  of 
court  under  authority  which  will  entitle  it  to  be  read  in  court.** 


at  the  place  where  the  commission  is 
executed.  The  Frisia  and  The  John  N . 
Parker,  27  Fed.  Rep.  480. 

The  Fees  of  Tliree  OommlMlonen  will 
be  allowed  if  the  party  against  whom 
the  costs  are  sought  to  be  taxed  con- 
sents to  the  employment  of  that  num- 
ber, but  if  he  does  not  consent,  the 
costs  of  but  one  will  be  allowed. 
Young  V.  Merchants'  Ins.  Co.,  29  Fed. 
Rep.  273. 

1.  Hunter  v.  International  R.  Imp. 
Co.,  28  Fed.  Rep.  842. 

a.  Rev.  Stat.,  §  824;  10  Stat,  at  L. 
162;  Stimpson  v.  Brooks,  3  Blatchf. 
(U.  S.)  456;  Broyles  v.  Buck,  37  Fed. 
Rep.  137. 

Several  Depoiltioni  Betomed  In  Same 
Bnyeiope.  —  In  taxing  costs  for  attor- 
neys' fees  in  favor  of  the  prevailing 
party,  the  clerk  may  tax  two  dollars 
and  fifty  cents  for  the  deposition  of 
each  witness  taken  and  admitted  in 
evidence,  where  the  testimony  of  more 
than  one  witness  is  returned  in  the  same 
inclosure.  Broyles  v.  Buck,  37  Fed. 
Rep.  137. 

Deposition  In  Another  Bnlt.  —  The  fee 
of  two  dollars  and  fifty  cents  for  taking 
depositions  can  only  be  taxed  in  the 
suit  in  which  the  deposition  was  orig- 
inally taken.  American  Diamond  Rock 
Boring  Co.  v,  Sheldon,  28  Fed.  Rep. 
217. 

Where  depositions  were  taken  in  one 
case  on  behalf  of  the  plaintifT,  but  by 
stipulation  they  were  read  on  the  trial 
of  a  subsequent  suit  wherein  the  orig- 
inal plaintiff  was  defendant,  and  at  the 
suit  of  another  person,  the  latter  can- 
not tax  the  costs  of  procuring  the  dep- 
ositions. Winegar  v,  Cahn,  29  Fed. 
Rep.  676. 

But  see  Archer  v.  Hartford  F.  Ins. 
Co.,  31  Fed.  Rep.  660,  where  it  was 
held  that  where  by  consent  a  deposi- 
tion taken  in  but  one  case  is  read  in 
two  cases,  in  the  absence  of  any  agree- 


ment to  the  contrary  the  costs  of  tak- 
ing it  were  taxable  in  each  case. 

S.  Stimpson  v.  Brooks,  3  Blatchf. 
(U.  S.)  456;  Cahn  r.  Monroe,  29  Fed. 
Rep.  675;  Spill  t;.  Celluloid  Mfg.  Co., 
28  Fed.  Rep.  870. 

Nor  can  this  fee  be  taxed  when  the 
deposition  is  read  from  a  transcript 
from  the  District  Court,  because  in  that 
case  the  fee  would  be  taxed  twice.  Ded- 
ekam  v,  Vose,  3  Blatchf.  (U.  S.)  77. 

A  Solicitor  ftHT  an  fnterrener  in  an 
equity  case,  who  is  successful  in  the  in- 
tervention, is  not  entitled  to  a  fee  of 
two  dollars  and  fifty  cents  for  each  . 
deposition  taken  and  admitted  in  evi- 
dence under  section  824  of  the  Revised 
Statutes  of  the  United  States,  it  not 
being  a  final  hearing.  Central  Trust 
Co.  V,  Wabash,  etc.,  R.  Co.,  33  Fed. 
Rep.  684. 

Depoittton  Taken  \tj  Content. — This 
fee  is  taxable  even  when  the  deposition 
is  taken  by  consent.  Jerman  v,  Stew- 
art, 12  Fed.  Rep.  277. 

Under  Equity  Rule  67.—  Depositions 
taken  under  Equity  Rule  67,  as  well  as 
those  taken  otherwise,  are  included. 
Hake  v.  Brown,  44  Fed.  Rep.  734 ;  Ing- 
ham V.  Pierce,  37  Fed.  Rep.  647,  over- 
ruling Tuck  V.  Olds,  29  Fed.  Rep.  741. 

The  taxing  of  costs  does  not  depend 
on  the  mode  or  manner  of  taking  the 
deposition  or  the  officer  before  whom 
it  is  taken.  Ferguson  v.  Dent,  46  Fed. 
Rep.  88. 

Upon  DlimlMal. — Where  a  suit  is  vol- 
untarily dismissed  by  the  plaintiff  and 
with  the  consent  of  the  adverse  party, 
the  fees  for  taking  depositions,  provided 
for  by  Rev.  Stat.  U.  S.,  §  824,  will  not 
be  allowed.  Cahn  v,  Qung  Wah  Lung, 
28  Fed.  Rep.  396. 

4.  Troy  Iron,  etc..  Factory  v.  Corn- 
ing, 7  Blatchf.  (U.  S.)  17;  Missouri 
Pac.  R.  Co.  V,  Texas,  etc.,  R.  Co.,  38 
Fed.  Rep.  775. 

It  does  not  apply  to  testimony  taken 
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c.  Bill  of  Costs. — A  bill  of  costs  must  be  accompanied  by 
the  affidavit  of  the  party,  or  of  some  one  having  knowledge  of 
the  facts,  that  the  services  were  actually  performed.^ 

XXIV.  Fees,  Costs,  akd  DissirBSEiiEHTS.^— The  fees  of  officers 
designated  bylaw  or  of  commissioners  appointed  by  the  court  to 
take  depositions  are  usually  fixed  by  statute,*  and  with  other 
disbursements,*  and  the  costs  prescribed  by  law,  will  be  allowed 
to  the  successful  party.** 


before  a  commissioner  appointed  in 
admiralty  to  distribute  the  fund  in  the 
registry.  James  Dalzell's  Son  &  Co.  v. 
The  Daniel  Kaine,  31  Fed.  Rep.  746. 

1.  Rev.  Stat.,  ^  984. 

Tills  Bequlrement  AppUei  to  Fees  at- 
tempted to  be  taxed  in  favor  of  officers 
whose  compensation  is  expressly  fixed 
by  statute,  as  well  as  of  those  whose 
compensation  is  only  determinable  by 
analogy.  Jerman  v.  Stewart,  12  Fed. 
Rep.  276. 

Oosto  Unreasonably  Increased. — Where 
the  expense  of  taking  a  deposition  be- 
fore an  examiner  is  unreasonably  in- 
creased by  the  manner  in  which  the 
cross-examination  of  the  witnesses  was 
conducted  and  the  offering  of  irrele- 
vant and  unnecessary  testimony,  the 
sum  paid  to  the  examiner  for  his  fees 
and  services  will  not  be  allowed  as 
costs  to  the  party  in  fault.  Latham  v. 
Northern  Pac.  R.  Co.,  45  Fed.  Rep. 
721. 

2.  In  Federal  Oonrts. — As  to  fees  and 
costs  where  depositions  are  taken  in 
the  federal  courts,  see  sufra^  XXIII. 
17.  Costs. 

3.  Fees  of  Witnesses.  —  See  article 
Witnesses. 

Bight  of  Officer  to  Sue  on  Quantum  Me- 
ruit.— In  the  absence  of  any  provision 
or  express  contract,  the  court  of  an- 
other state  which  appoints  a  commis- 
sioner to  take  a  deposition  without  the 
state  has  the  power  to  fix  the  amount 
of  the  officer's  compensation,  and  when 
such  a  court  has  fixed  the  compensa- 
tion, a  commissioner  has  no  right  to 
sue  in  a  court  of  the  state  wherein  the 
deposition  was  taken  upon  a  quantum 
meruit  for  a  larger  sum.  Peters  v. 
Rand,  108  Pa.  St.  255. 

Failure  of  Foreign  Statute  to  Provide 
for  Fees. — Where  the  statutes  of  a  for- 
eign state  in  which  a  deposition  is  to 
be  used  contain  no  provision  as  to  the 
fees  of  the  commissioner,  he  may  re- 
cover reasonable  comi>ensation  from 
the  party  employing  him.  Lyman  f. 
Hayden,  xi8  Mass.  422. 


Implied  Authority  of  Commissioner  to 
Engage  Counsel. — ^The  employment  of 
a  person  as  commissioner  to  take  depo- 
sitions does  not  authorize  him  by  im- 
plication to  employ  counsel  either  to 
instruct  him  in  his  own  duties  or  to 
look  after  the  interests  of  the  parties  to 
the  controversy  to  which  the  deposition 
relates.  Lyman  r.Hayden,ii8  Mass.422. 

4.  Under  a  Statute  Allowing  Costs  for 
Entries  and  Proceedings  In  the  Cause  ac- 
cording to  the  course  and  practice  of 
the  court,  charges  for  executing  a  com- 
mission are  recoverable.  Corlies  v, 
Cummings, 7  Cow.  (N.  Y.)  154. 

Disbursements  Allowable. — '* Disburse- 
ments," in  a  statute  allowing  the  suc- 
cessful party  to  recover  for  disburse- 
ments in  a  suit,  include  the  necessary 
expenses  in  executing  a  commission 
abroad.  Finch  v.  Calvert,  13  How.  Pr. 
(N.  Y.  Supreme  Ct.)  13.  But  see  Perry 
V.  Griffin,  7  How.  Pr.  (N.  Y.  Supreme 
Ct.)  263. 

Commissioners'  Fees.  —  Com  mission  - 
ers'  fees  are  properly  taxable  as  costs. 
Dunham  v,  Sherman,  19  How.  Pr.  (N. 
Y.  Super.  Ct.)  572. 

Solicitors'  Charges  for  services  ren- 
dered abroad  in  executing  a  commis- 
sion are  not  taxable  as  costs.  Dunham 
V.  Sherman,  19  How.  Pr.  (N.  Y.  Super. 
Ct.)  572. 

Unnecessary  Deposition. — ^The  success- 
ful party  should  be  allowed  what  the 
services  of  a  notary  who  officiated  in 
the  taking  of  the  deposition  in  another 
state  are  worth,  not  exceeding  what 
was  actually  paid  therefor,  but  no  al- 
lowance should  be  made  for  taking  two 
depositions  of  the  same  witness  in  an- 
other state,  unless  the  necessity  there- 
for appears.  Wentworth  v.  Griggs, 
24  Minn.  450. 

Affidavit  Required. — Charges  for  copy- 
ing, etc.,  need  only  be  allowed  on  the 
proper  affidavit  of  disbursement.  Dun- 
combe  V,  Richards,  47  Mich.  646. 

5.  Hair  v,  Logan,  10  Ala.  431;  Simp- 
son V,  Rowan,  13  Civ.  Pro.  Rep.  (N. 
Y.  Super.  Ct.)  3o6. 
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In  Equity  and  ftt  Law. — However,  in  equity,  the  allowance  of  costs 
or  the  expense  attendant  upon  the  issuance  or  execution  of  a 
commission  is,  as  in  other  equitable  proceedings  and  when  not 
governed  by  statute,  discretionary,  but  at  law  ^necessarily  there 
must  be  some  statutory  provision  whereby  such  costs  and 
expenses  are  allowed.* 

XXV.  Appeals — 1.  Generally. — Where  depositions  are  taken, 
filed,  and  read  in  a  cause  they  will  be  considered  in  the  appel- 


CkMtt  In  FaTor  of  Artmlnlrtrator.  — 
Costs  incurred  in  taking  the  testimony 
of  the  plaintifT  on  account  of  her  ex- 
treme illness  may  be  taxed  in  favor  of 
her  administrator  where  it  appears  that 
a  judgment  would  not  have  been  re- 
covered but  for  such  testimony.  Pvne 
V.  National  Steam  Ship  Co.  (City  Ct), 
i8  N.  Y.  Supp.  166. 

Dapoaitlon  Taken  before  Referee  by 
Stliralatlon — ^HewTork. — Where  parties, 
instead  of  taking  depositions  pursuant 
to  sections  870,  871  of  the  Code  of  Civil 
Procedure,  stipulate,  under  section  879, 
that  the  depositions  may  be  taken  be- 
fore a  referee,  the  successful  party  is  en- 
titled to  tax  ten  dollars  for  each  depo- 
sition under  section  3251,  subsection  3, 
which  allows  ten  dollars  as  costs  for  tak- 
ing the  deposition  as  prescribed  in  sec- 
tions 870  and  871  or  in  section  893. 
Smith  V.  Service,  59  Hun  (N.  Y.)  552, 
dtsa^^rovin/^  'SewmtLD  v.  Greiff,  3  Civ. 
Pro.  Rep.  (N.  Y.  Super.  Ct.)  363. 

Examination  Hot  Had  under  Order. — 
Where  an  order  is  procured  for  the  ex- 
amination of  a  witness  and  no  examina- 
tion is  in  fact  had,  costs  of  the  order  are 
not  taxable.  Jewell  f .  Jewell,  8  Cow. 
(N.  Y.)  109. 

Deposition  Hot  Used.  —  The  costs  of 
taking  a  deposition  may  be  taxed  al- 
though the  deposition  is  not  read  on  the 
trial.  Gulf,  etc.,  R.  Co.  v.  Evansich,  61 
Tex.  3. 

Neceeelty  for  Deposition  In  Equity 
Superseded. — Where  the  necessity  for 
taking  a  deposition  to  substantiate  a 
bill  in  equity  is  superseded  by  the  an- 
swer, the  party  taking  the  deposition 
must  pay  the  costs.  Doyle  v,  Wiley, 
15  111.  576. 

Irrelevant  Testimony. — Where  it  ap- 
peared that  the  testimony  procured  in 
the  deposition  was  irrelevant,  it  was 
held  that  the  costs  of  executing  the 
commission  could  not  be  taxed.  Teague 
V.  South  Carolina  R.  Co.,  8  Rich.  (S. 
Car.)  154. 

Constmctlon  of  Statntes  Allowing  Fee 
for  Drawing  Interrogatories. — A  statute 


allowing  a  fixed  sum  for  drawing  inter- 
rogatories to  be  annexed  to  a  com- 
mission does  not  authorize  payment 
of  the  sum  so  fixed  for  each  separate  set 
of  interrogations  so  annexed.  O'Brien 
V.  Commercial  F.  Ins.  Co.,  38  N.  Y. 
Super.  Ct.  4;  Johnson  v,  Chappell,  7 
Daly  (N.  Y.)  43.  And  see  Bumstead  v, 
Hoadley,  N.  Y.  Daily  Reg.  of  Dec.  19, 
1876. 

Deposition  Used  More  than  Onoe. — 
Where  a  statute  allows  costs  for  draw- 
ing interrogatories  and  fixes  the  amount 
of  the  costs,  the  fact  that  the  deposi- 
tions are  used  more  than  once  will  not 
authorize  a  charge  for  each  trial  at 
which  use  is  made  of  them.  Mobile 
Bank  v.  Phoenix  Ins.  Co.,  8  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  212. 

Taking  Depositions  to  Increase  Costs. — 
Where  the  purpose  of  taking  a  deposi- 
tion is  shown  to  be  for  the  purpose  of 
Increasing  the  costs  and  oppressing  the 
adverse  party,  the  court  has  power  to 
impose  the  costs  of  the  deposition  on 
the  party  incurring  the  unnecessary  ex- 
pense. Gulf,  etc.,  R.  Co.  V,  Evansich, 
61  Tex.  3. 

Catting  down  Costs.  —  A  reduction  of 
the  cost  of  taking  a  deposition  may 
be  made  where  the  testimony  is  taken 
with  unnecessary  prolixity.  Sanborn  v. 
Braley,  47  Vt.  170. 

Taxing  In  Gross — ^Tazlng  In  Reviewing 
Court. — It  is  improper  to  tax  commis- 
sioners' fees  in  gross,  nor  can  they  be 
taxed  in  the  reviewing  court.  Dun- 
combe  V,  Richards,  47  Mich.  646. 

1.  Hair  v.  Logan,  10  Ala.  432;  Ken- 
ney  V.  Van  Horne,2  Johns.  (N.  Y.)  107; 
Jackson  v.  Hooker,  i  Cow.  (N.  Y.)  586. 

Failure  to  ProYlde  for  Fee  In  Order  for 
Commission.  —  Where  a  plaintiff  pro- 
cures the  taking  of  his  own  deposition 
in  a  cause  in  which  he  afterwards 
recovers  judgment,  he  should  not  be 
allowed  a  commissioner's  fee  where  no 
provision  is  made  therefor  in  the  order 
for  the  commission.  Delcomyn  v. 
Chamberlain,  39  N.  Y.  Super.  Ct.  359. 
See  also  Peters  v.  Rand,  108  Pa.  St.  255. 
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late  court,*  but  to  authorize  the  appellate  court  to  consider  such 
depositions  they  must  be  made  a  part  of  the  record  certified  to 
that  court  by  a  bill  of  exceptions.^ 

2.  Objections — a.  In  General. — Objections  to  a  deposition 
will  not  be  considered  by  the  appellate  court  unless  the  deposi- 
tion is  before  the  court  by  bill  of  exceptions,^  showing  the  exist- 
ence of  the  facts  upon  which  the  objection  is  based  as  consti- 
tuting the  alleged  error,*  and  in  such  a  manner  that  the  facts 
and  exceptionable  parts  may  be  identified  by  the  court.* 

b.  Objections  Not  Raised  Below. — As  a  general  rule,  ob- 
jections cannot  be  raised  for  the  first  time  in  the  appellate  court, 
and  such  objections  as  were  not  made  in  the  trial  court  will  not 


1.  Walsh  v.  Pierce,  12  Vt  130. 

After  Death  of  a  Party. — A  deposi- 
tion of  a  party  read  below  cannot  be 
excluded  from  the  consideration  of  the 
appellate  court  on  the  ground  that 
since  the  decision  below  the  adverse 
party  has  died.  Hinkson  v.  Ervin  ( W. 
Va.  1894),  20  S.  E.  Rep.  849. 

8.  See  infrCy  XXV.  2,  a.  In  General. 
Kyle  V.  Chase,  14  Neb.  528 ;  Claflin  v. 
Lawler,  i  Minn.  398;  Hillebrant  v. 
Brewer,  6  Tex.  45. 

In  Florida  a  party  desiring  a  review 
of  depositions  in  the  appellate  court 
should  oflPer  them  in  evidence  below 
and  bring  them  up  by  a  bill  of  excep- 
tions, unless  they  are  included  in  the 
record  of  the  case  kept  by  the  trial  court. 
Myers  v.  Roberts,  35  Fla.  255. 

Presumption  of  Loss. — On  appeal 
from  a  decree  in  chancery,  presump- 
tion of  the  loss  of  a  deposition  will  not 
be  indulged  from  the  fact  that  the  rec- 
ord on  appeal  does  not  contain  the  dep- 
osition.     Coffin  V,   Murphy,  62  Miss. 

542. 

8.  Myers  v,  Roberts,  35  Fla.  255; 
Roberts  v,  Parrish,  17  Oregon  583; 
Kershaw  v,  Wright,  115  Mass.  361 ; 
Lobdell  V,  Marshall,  58  N.  H.  342; 
Adams  v.  Adams,  64  N.  H.  224;  Sulli- 
van V,  Missouri  Pac.  R.  Co.,  97  Mo. 
113;    Keens    v.   Robertson,   46   Neb. 

837. 

Sufflclenoy  of  Incorporation  In  Record. 
—Where  depositions  are  copied  into 
the  transcript  and  the  bill  of  excep- 
tions refers  to  them  by  the  names  of  the 
witnesses,  it  is  a  sufficient  incorpora- 
tion of  them  into  the  record.  The 
Steamboat  Violet  v,  McKay,  23  Ark. 
543. 

In  Indiana  the  action  of  the  court 
in  improperly  sustaining  or  overruling 
a  motion  to  suppress  a  deposition,  or 
any  part  thereof,  is  ground  for  a  new 


trial,  and  must  be  so  stated  in  the 
court  below  before  it  will  be  entitled 
to  the  consideration  of  the  Supreme 
Court.  JeflFersonville,  etc.,  R.  Co.  v, 
Riley,  39  Ind.  568;  Patterson  v.  Lord, 
47  Ind.  203. 

4.  City  F.  Ins.  Co.  v,  Carrugi,  41 
Ga.  660;  Harding  v,  Larkin,  41  111. 
413;  Lingenfelser  v,  Simon,  49  Ind. 
82;  Sabins  v,  Jones,  119  I^fass.  167; 
Smith  V.  McGregor,  96  N.  Car.  loi ; 
Street  v,  Andrews,  115  N.  Car.  417; 
Bem  V.  Bern,  4  S.  Dak.  138;  Garner  v. 
Cutler,  28  Tex.  176. 

5.  Qnestions  Referred  to  by  Nnmbers. — 
Errors  assigned  in  the  ruling  of  the 
trial  court  upon  objections  to  a  deposi- 
tion referred  to  in  an  assignment  by 
numbers  of  the  questions  and  answers 
will  not  be  considered  where  the  ques- 
tions and  answers,  with  their  numbers, 
are  not  preserved,  but  are  condensed 
and  presented  in  narrative  form.  Bem 
V,  Bem,  4  S.  Dak.  138. 

Where  the  Depositions  Are  Nnmerons. 
—  It  was  held  to  be  improper  practice 
to  recite  in  a  bill  of  exceptions  that  ten 
depositions  were  read  except  the  por- 
tions included  in  brackets,  because  the 
appellate  court  could  not  know  what 
was  in  fact  read  and  what  was  excluded. 
The  proper  practice  would  be  to  indi- 
cate by  number  the  questions  and  an- 
swers of  the  excluded  matter.  Brandon 
t/.Mullenix,  11  Heisk.  (Tenn.)  446. 

As  to  What  Part  was  Read. — A  mo- 
tion below  to  suppress  parts  of  certain 
depositions  will  not  be  considered  on 
appeal  when  the  record  shows  that 
a  part  only  of  the  depositions  objected 
to  were  read  in  evidence,  and  fails  to 
designate  what  portions  were  so  read 
and  what  were  not.  Scott  v,  In- 
dianapolis Wagon  Works,  48  Ind. 
75.  See  also  Rodman  v.  Kelly,  13 
Ind.  377. 
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be  considered  on  appeal.*  Thus,  objections  cannot  be  made 
for  the  first  time  in  the  appellate  court  on  account  of  an  irregu- 
larity in  the  issuance  of  a  commission*  or  in  the  taking  of  the 
deposition,^  or  on  account  of  a  misnomer  of  the  parties,*  or  to 
the  notice,*  the  caption,®  or  certificate,'  or  for  want  of  the 
signature  of  the  witness,®  or  to  the  manner  of  filing.® 

While  this  rule  is  of  universal  application  with  regard  to  all 
objections  on  account  of  mere  irregularities,  it  is  also  applied  to 
substantial  objections,  as  to  the  incompetency  of  the  evidence*® 
or  of  the  witness.** 

c.  Action  of  Trial  Court  must  Appear. — In  addition  to 
the  rule  last  stated,  it  is  further  held  that  it  is  not  only  necessary 
that  an  objection  must  appear  to  have  been  made,  but  it  must 
also  appear  to  have  been  acted  upon  by  the  trial  judge,  otherwise 
it  will  not  be  considered  in  the  appellate  court,  but  will  be  deemed 
to  have  been  waived.** 

d.  Character  of  Objections  and  Exceptions.*^— Objec- 
tions to  depositions  should  be  specific,  as  a  general  objection  will 
not  usually  be  considered  by  the  appellate  court,**  and  when  the 

I.  People  V.  Guidici,  loo  N.  Y.  507. 
See  infra,  XXV.  3.  Presumptions. 

8.  Dickenson  v.  Davis,  2  Leigh 
(Va.)  401 ;  Coopwood  z\  Foster,  12 
Smed.  &  M.  (Miss.)  718. 

8.  Pelham  v.  Floyd,  9  Ark.  530; 
Medland  v.  Walker  (Iowa,  1895),  ^ 
N.  W.  Rep.  797;  Roberts  r.  Jones,  2 
Litt.  (Ky.)  88;  Clark  v,  Dihl>le,  16 
Wend.  (N.  Y.)  601 ;  Nobles  v,  Hogg, 
^  S.  Car.  322 ;  Newlin  v.  Newlin,  8  S. 
&  R.  (Pa.)  41 ;  Dickenson  v,  Davis, 
2  Leigh  (Va.)  401. 

4.  Merchants*  Despatch  Transp.  Co. 
V,  Leysor,  89  III.  43. 

5.  Dill  t;.  Camp,  22  Ala.  249;  Mc- 
Coy V.  People,  71  111.  Ill ;  Steptoe  v. 
Read,  19  Gratt.  (Va.)  i;  Linsey  v. 
McGannon,  9  W.  Va.  160;  Cameron  v. 
Cameron,  15  Wis.  i. 

6.  Morgan  v,  Corlies,  81  111.  72. 

7.  Cameron  v.  Cameron,  15  Wis.  i. 

8.  Winton  v.  Little,  94  Pa.  St.  65. 

9.  Byington  v,  Moore,  62  Iowa  470. 

10.  Warren  v.  Warren,  105  111.  568; 
Merchants'  Despatch  Transp.  Co.  v. 
Leysor,  89  111.  43;  Hampton  r.  Meek, 
(Ky.  1891)  15  S.  W.  Rep.  521;  Wat- 
son V.  Race,  46  Mo.  App.  546 ;  Shea  v, 
Mabry,  i  Lea  (Tenn.)  319;  Birdsong 
V.  Birdsong,  2  Head  (Tenn.)  289;  Gunn 
V,  Mason,  2  Sneed  (Tenn.)  637;  Whit- 
ing V,  Gould,  I  Wis.  195. 

II.  Respass  v.  Morton,  Hard.  (Ky.) 
234;  Allen  V,  Hightower,  21  Ark. 316; 
McCarron  v.  Cassidy,  18  Ark.  34. 
Contra,  Rose  v.  Brown,  1 1  W.  Va- 133 ; 


Linsey  v,  McGamon,  9  W.  Va.    160; 
Beverley  v,  Brooke,  2  Leigh  ( Va.)  425. 

12.  rarrott  V,  Byers,  40  Cal.  614; 
Hanks  v.  VanGarder,  59  Iowa  179; 
Scott  V,  Cook,  4  T.  B.  Mon.  (Ky.)  280; 
Patrick  v.  Day  (Ky.  1896),  i  S.  W.  Rep. 
477;  Paul  V.  Rogers,  5  T.  B.  Mon.(Ky.) 
164;  Patterson  v.  Hansel, 4  Bush(Ky.) 
654;  Corn  V.  Sims,  3  Mete.  (Ky.)  391 ; 
Statham  v,  Ferguson,  25  Gratt.  (Va.) 
38;  Fant  V.Miller,  17 Gratt. (Va.) 227; 
Vanscoy  v.  Stinchcomb,  29  W.  Va.  263. 

Bzoeiitloii  Resenred.  —  Even  if  the 
court,  below  has  decided  erroneously 
upon  the  exceptions,  such  error,  unless 
excepted  to  at  the  time,  is  waived,  and 
furnishes  no  ground  of  reversal.  Corn 
V,  Sims,  3  Mete.  (Ky.)  391. 

In  VlrgUila  and  West  Vligiiila,  where 
an  objection  to  a  deposition  on  the 
ground  of  incompetency  is  not  brought 
to  the  notice  of  the  court  at  the  hear- 
ing otherwise  than  by  an  exception,  it 
may  be  passed  upon  by  that  court,  and 
whether  so  passed  on  or  not,  may  be 
passed  upon  by  the  appellate  court. 
Statham  v,  Ferguson,  25  Gratt.  (Va.) 
38;  Beverly  v,  Brooke,  2  Leigh  (Va.) 
425 ;  Mohawk  Bank  v,  Atwater,  2  Paige 
(N.  Y.)  60;  Middleton  v.  White,  5  W. 
Va.  572 ;  Vanscoy  v,  Stinchcomb,  29  W, 
Va.  263. 

18.  See  also  supra,  XVIII.  2.  Uan- 
ner  of  Objecting; 

14.  Whitley  v.  Davis,  1  Swan  (Tenn.) 
333;  Southwickr.  Berry,  i  Pin.  (Wis.) 
559- 
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objection  is  based  upon  one  ground,  no  other  ground  can  be 
argued  under  it.* 

Spedflo  Ezoeptiong. — It  has  also  been  held  essential  that  the  excep- 
tions to  rulings  upon  depositions  should  be  specific* 

e.  Harmless  Error. — The  appellate  court  will  not  interfere 
with  the  erroneous  ruling  of  the  trial  court  upon  a  deposition 
when  it  appears  that  the  error  was  without  prejudice.^ 

/.  Review  of  Discretion. — The  appellate  court  will  not 
review  the  action  of  the  trial  court  upon  depositions  when  such 
action  is  based  upon  a  judicial  discretion,*  except  where  there  is 
a  palpable  abuse  thereof*  or  it  is  harshly  or  improperly  exer- 
cised.® It  has,  however,  been  held  that  the  action  of  the  trial 
court  is  revisable  when  it  appears   that  it  did  not  attempt  to 


BeJeoUon  of  Part  of  Depoaltlon. — And 

where  a  general  objection  is  inter- 
posed, the  fact  that  parts  of  a  deposi- 
tion were  rejected  will  not  render  the 
refusal  of  the  court  to  sustain  the  ob- 
jection to  a  greater  extent  available 
error.  Hatchett  v.  Gibson,  13  Ala. 
588. 

Incompotency  of  Testimony. — A  gen- 
eral objection  to  a  whole  deposition  on 
the  ground  of  incompetency  of  testi- 
mony is  too  vague  and  imperfect  to  be 
considered  on  appeal.  Smith  v.  Mc- 
Gregor, 96  N.  Car.  101, 

Incompetency  of  Witness. — A  general 
objection  to  a  deposition  not  specific- 
ally raising  the  question  of  the  com- 
petency of  the  witness  will  not  be  con- 
sidered on  appeal.  Preslar  v.  Stall- 
worth,  37  Ala.  402. 

Contra^  Whitley  v,  Davis,  i  Swan 
(Tenn.)  333. 

1.  Hanks  v.  Van  Garder,  59  Iowa 
179;  Shea  V.  Mabry,  i  Lea  (Tenn.) 
319.  See  also  Jeter  v.  Taliaferro,  4 
Munf.  (Va.)  80;  Sheldon  v.  Wood,  2 
Bosw.  (N.  Y.)  267. 

8.  Valton  v.  National  Fund  L.  As- 
sur.  Co.,  20  N.  Y.  32;  Memphis,  etc., 
Packet  Co.  v.  Pikey,  142  Ind.  304. 

8.  Smith  V,  McDonald,  3  Ind.  App. 
49;  State  v.  Dunn,  60  Mo.  64;  Don- 
nell  V.  Thompson,  13  Ala.  440. 

Verdict  Unlnflnenced  by  Admission. — 
A  judgment  will  not  be  reversed  on 
account  of  the  erroneous  admission 
of  a  deposition  if  it  appears  that  the 
verdict  of  the  jury  which  tried  the 
case  could  not  properly  have  been  dif- 
ferent if  the  deposition  had  been  ex- 
cluded. Robbins  v.  Lincoln,  12  Wis.  i. 

Deposition  Not  Bead. — No  harm  can 
result  from  the  erroneous  ruling  in 
admitting  a  deposition  if  it  is  not  read 


in  evidence.  Templeton  v.  Hunter,  10 
Ind.  380. 

Wliere  the  Eyldence  Is  of  No  Valne. — 
Where  a  deposition  was  erroneously 
suppressed  by  the  court  because  of 
a  defect  in  the  indorsement  on  the 
envelope  and  in  the  certificate  of  the 
officer  taking  the  same,  but  the  con- 
tents of  the  deposition  showed  that  the 
evidence  was  so  indefinite  and  uncer- 
tain as  to  render  it  of  no  value,  it  was 
held  that  the  suppression  of  the  depo- 
sition was  not  sufficient  error  to  re- 
quire a  reversal  of  the  judgment. 
Whittaker  r.  Voorhees,  38  Kan.  71. 
So  also  wh^n  the  motion  to  strike  out 
testimony  which  was  not  relevant  to 
any  issue  was  overruled.  Snyder  v. 
Snyder,  50  Ind.  492. 

And  in  Alabama  it  is  said  that  the  ap- 
pellate court  will  not  inquire  whether 
or  not  a  deposition  was  properly  sup- 
pressed if  it  appears  from  the  record 
that  the  testimony  contained  therein 
was  immaterial.  Cowen  v.  Eartherly 
Hardware  Co.,  95  Ala.  324. 

4.  In  Massachusetts  the  discretion  of 
the  presiding  justice  in  the  court  below 
to  find  that  the  failure  to  file  deposi- 
tions afler  opening  within  the  time  lim- 
ited by  rule  was  caused  by  accident,  and 
to  order  them  to  be  refiled,  is  not  re- 
visable. Corcoran  %>.  Batchelder,  147 
Mass.  541. 

In  Georgia  the  discretion  of  the  court 
in  refusing,  after  the  trial  of  a  case  has 
begun,  to  compel  a  commissioner  who 
has  taken  a  deposition  to  produce  it 
will  not  be  interfered  with  where  it  docs 
not  appear  that  any  injustice  has  been 
done.     Harrison  v.  Kiser,  79  Ga.  588. 

B.  Fant  v.  Miller,  17  Gratt.  ( Va  .)i87; 
Carter  v.  Edmonds,  80  Va.  58. 

6.  Royerr.  German,  48  Mo.  App.  510. 
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exercise  its  discretion.*  But  this  rule  may  be  said  to  turn  upon 
the  question  as  to  what  matters  are  discretionary  in  the  different 
jurisdictions.* 

3.  Preamnptioiw— ^^.  As  TO  Acts  of  Officer. — The  appellate 
court  will  indulge  no  presumption  against  the  identity  of  the 
officer  appearing  to  have  taken  a  deposition,^  or  against  his 
authority,*  or  against  the  performance  of  his  duties  as  required 


1.  Pratt  V.  Battles,  34  Vt.  391. 

2.  Admltfeliig  Beoond  Depofltion.— The 
action  of  the  trial  court  in  allowing 
the  reading  of  a  second  deposition  re- 
taken without  a  previous  order  was 
held  to  be  the  exercise  of  such  discre- 
tion as  would  not  be  interfered  with 
on  appeal.  Herbert  v,  Hanrick,  16 
Ala.  581.  So  also  when  it  was  taken 
without  an  order.  Broadnax  v.  Sulli- 
van, 29  Ala.  320;  Hester  zk  Lumpkin, 
4  Ala.  509. 

Bajeoting  Second  Deposition. — The  ex- 
ercise of  discretion  by  the  chancellor 
in  excluding  a  retaken  deposition  is 
not  subject  to  supervision  in  the  ap- 
pellate court,  except  in  cases  where 
great  hardship  will  result.  Shea  v. 
Mabry,  i  Lea  (Tenn.)  319. 

Beaionableneii  of  Notice.  —  And  the 
appellate  court  has  refused  to  review 
the  action  of  the  trial  court  in  deter- 
mining the  question  of  reasonableness 
of  notice.  Gerrish  v.  Pike,  36  N.  H. 
510;  Parsons  v,  Boyd,  20  Ala.  112; 
Nelms  V.  Kennon,  88  Ala.  329;  Cul- 
lom  V.  Smith,  6  Ala.  625;  Darling  v. 
Woodward,  54  Vt.  loi ;  Sing  Cheong 
Co.  V.  Yung  Wing,  59  Conn.  535. 

But  a  decision  by  the  court  below 
that  as  a  matter  of  law  the  notice  given 
was  reasonable,  although  it  was  ad- 
mitted that  the  notice  of  taking  was  so 
short  that  the  adverse  party  was  un- 
able to  procure  counsel  or  to  be  pres- 
ent himself,  is  revisable.  Kimpton  v. 
Glover,  41  Vt.  283. 

Reftisal  of  Ck>ntlnnanoe. — The  refusal 
of  a  continuance  on  the  ground  of  sur- 
prise in  the  exclusion  of  a  deposition 
is  discretionary  with  the  trial  judge. 
Borland  v,  Chicago,  etc.,  R.  Co.,  78 
.owa  94. 

Deposition  of  Nonresident. — The  exer- 
cise of  discretion  by  the  trial  court  in 
admitting  a  deposition  taken  without 
the  state,  as  to  which  the  magistrate  has 
iEiiled  to  comply  with  the  statutory  re- 
quirements, will  not  be  reviewed.  Stiles 
V,  Allen,  5  Allen  (Mass.)  320.  See  also 
supra^  aVII.  Iniroduciton  in  Evi- 
dence. 


AtiUlty  of  Witness  to  Attend.— The  ex- 
ercise of  discretion  in  determining  the 
ability  to  attend  of  a  witness  whose 
deposition  has  been  taken  is  reviewable. 
Parks  V,  Dunkle,  3  W.  &  S.  (Pa.)  291. 

Qrantlng  or  Beftislng  Order  to  Betake. — 
The  refusal  by  the  court  to  permit  depo- 
sitions to  be  retaken  is  no  ground  for 
a  new  trial  in  the  appellate  court,  it 
being  discretionary  with  the  court  be- 
low to  permit  it  or  not.  Barton  v. 
Morphis,  4  Dev.  (N.  Car.)  240. 

U  nless  an  order  for  the  second  exami- 
nation is  palpably  erroneous,  the  ap- 
pellate court  will  not  revise  the  dis- 
cretionary action  of  the  court  in  making 
the  order.  Carter  v.  Edmonds,  80  Va. 
58 ;  Fant  v.  Miller,  17  Gratt.  ( Va.)  187. 

The  appellate  court  will  not  revise 
the  action  of  the  trial  court  in  order- 
ing a  deposition  to  be  taken  during  the 
term  or  pending  the  trial  upon  notice, 
unless  the  question  is  expresslj'  reserved  . 
by  the  trial  judge  for  its  consideration. 
Deming  v.  Foster,  42  N.  H.  165. 

Snp]>resslon  after  Allowing  Examina- 
tion.— The  action  of  the  chancellor  in 
suppressing  a  deposition  after  allowing 
a  witness  to  be  examined  provisionally 
is  discretionary  and  cannot  be  reviewed 
on  appeal.  Hall  v,  Pegram,  85  Ala. 
522. 

Taken  after  Time  Fixed. — The  discre- 
tion of  the  court  in  admitting  deposi- 
tions after  the  time  fixed  for  closing  the 
proofs  will  not  be  interfered  with  in  the 
absence  of  any  proof  that  there  has  been 
an  abuse  of  discretion.  Mix  v.  Bald- 
win, 156  111.  313. 

8.  See  sufra^  XV.  2.  a.  Identity  and 
Qualification  of  Officer. 

Where  a  commission  is  returned  by 
a. person  with  the  same  name  as  the 
commissioner  to  whom  it  was  directed, 
there  is  a  presumption  of  identity,  and 
the  decision  of  the  court  below  on  that 
question  will  not  be  reversed  unless 
there  exists  in  the  record  something 
to  rebut  the  presumption  of  identity. 
Wallace  v,  McEleyy,  2  Grant's  Cas. 
(Pa.)  44- 

4.  Lyon  v.  Ely,  24  Conn.  507. 
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by  law.* 

b.  As  TO  Notice. — So  the  appellate  court  will  presume  in 
favor  of  proper  notice  where  the  record  does  not  show  the  con- 
trary and  the  deposition  was  read  in  the  trial  court.^ 

c.  As  TO  Existence  of  Conditions.— When  the  trial  court 
passes  upon  the  question  of  the  existence  of  proper  conditions 
for  the  admission  of  a  deposition,  the  presumption  will  be  in 
favor  of  the  action  of  the  trial  court  when  the  record  fails  to 
show  the  nonexistence  of  such  conditions.^ 

d.  Other  Presumptions.— Generally  the  appellate  court  will 
presume  in  favor  of  the  action  of  the  lower  court  when  there  is 
nothing  in  the  record  inconsistent  with  such  presumption.* 
Thus  it  will  be  presumed,  in  the  absence  of  all  proof  to  the  con- 
trary, that  the  lower  court  discharged  its  duty  in  issuing  a  com- 
mission;* so,  also,  it  will  be  presumed  that  sufficient  cause  was 
shown  for  suppressing  a  deposition  where  the  record  simply 
indicates  that  it  was  suppressed  "  for  cause  shown."®  And  when 
the  admissibility  of  a  deposition  in  the  trial  court  depends  upon 
the  determination  of  a  question  of  fact,  it  has  been  held  that  the 
finding  will  not  be  disturbed.'' 


1.  Sheldon  v.  Wood,  2  Bosw.  (N.  Y.) 
267 ;  Greene  v.  Tally,  39  S.  Car.  338. 

Administration  of  Oath  In  Presence  of 
Ofllcers. — Where  the  certificate  showed 
that  the  witness  was  sworn,  but  did  not 
show  the  oath  to  have  been  adminis- 
tered in  the  presence  of  the  officer,  it  was 
held  that  the  court  would  presume  that 
it  was  so  administered.  Vaughan  v, 
Blanchard,  2  Dall.  (Pa.)  192. 

2.  Gamer  v.  Cutler,  28  Tex.  176; 
Scott  V.  Indianapolis  Wagon  Works, 
48  Ind.  75  ;  Hyde  v,  Benson,  6  Ark. 
396;    Hinckley  v,  Beckwith,  23  Wis. 

32S- 

Service  of  Notice. — And  the  presump- 
tion in  the  reviewing  court  is  in  favor 
of  the  interpretation  placed  by  the 
court  below  on  its  own  rule  relative 
to  the  service  of  notice  of  a  rule  to 
take  depositions.  Fleming  v.  Beck, 
48  Pa.  St.  309;  Thompson  v.  Milford, 
7  Watts  (Pa.)  442;  Ives  v.  Niles,  5 
Watts  (Pa.)  323;  Matthews  v.  Dare, 
20  Md.  248. 

8.  Hunsinger  v.  Hofer,  no  Ind.  390; 
Louisville,  etc.,  R.  Co.  v.  Hubbard,  1 16 
Ind.  193;  Stoddard  v.  Hill,  38  S.  Car. 
385 ;  Lockhart  v,  Mackie,  2  Nev.  294. 

Where  a  deposition  has  been  ad- 
mitted on  the  trial  of  the  cause,  the 
appellate  court  will  presume  that  the 
witness  was  out  of  the  state  at  the  time 
of  the  trial,  unless  It  appear  to  the 
contrary.     Burley  v.  Kitchell,  20  N. 


J.  L.  305 ;  Sullivan  v,  Missouri  Pac.  R. 
Co.,  97  Mo.  113. 

4.  Estep  V,  Larsh,  21  Ind.  183 ;  Black- 
burn V.  Morton,  18  Ark.  384. 

5.  Calvert  v.  Coxe,  i  Gill  (Md.)  95; 
Cherry  v.  Baker,  17  Md.  75;  Damb- 
mann  v.  White,  48  Cal.  439 ;  Thomas 
V.  Davis,  7  B.  Mon.(Ky.)  227. 

6.  Reese  v.  Beck,  9  Ind.  238. 
Interrogatories     Not     Appearing.  — 

Where  the  interrogatories  do  not  ap- 
pear the  appellate  court  will  not  as- 
sume that  answers  given  were  war- 
ranted by  them,  where  they  were  ex- 
cluded as  hearsay.  Harrison  Wire  (^o. 
V,  Moore,  55  Mich.  610. 

Answers  Not  Appearing. — But  where 
there  was  an  objection  to  the  compe- 
tency of  the  witness  and  the  material- 
ity of  the  testimony  noted  upon  inter- 
rogatories, and  the  answers  to  the  inter- 
rogatories do  not  appear  in  the  record 
on  appeal,  and  there  is  no  finding  that 
the  answers  were  not  material  to  the 
issue,  the  appellate  court  will  presume 
that  the  court  below  considered  the  wit- 
nesses competent  and  the  evidence  ma- 
terial.   Parks  V.  Smith,  155  Mass.  26. 

7.  Killian  v.  Augusta,  etc.,  R.  Co., 
79  Ga.  234;  Williams  v. 'Rawlins,  33 
Ga.  117;  Bailey  v.  Brooks,  11  Heisk. 
(Tenn.)  i;  Nelms  v,  Kennon,  88  Ala. 

329- 

Foreign  Laws.  —  Where  it  does  not 
appear  that  a  deposition  taken  in  a 


6  Encyc.  PI.  &  Pr.— 41 
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4.  Order  for  Commiiiion — Appealability. — As  a  general  rule  an 
ordef  granting  a  commission  to  take  a  deposition  is  not  an  appeal- 
able order,  being  such  an  action  as  rests  in  the  discretion  of  the 
court  and  one  which  does  not  affect  the  substantial  rights  of  the 
parties  as  contemplated  by  the  statutes  on  that  subject,*  except 
where  there  has  been  an  abuse  of  discretion  in  granting  the 
order,*  But  an  order  granting  an  open  commission  to  examine 
orally  unknown  and  unnamed  witnesses  in  a  foreign  state  has 
been  held  to  be  such  an  order  as  affects  the  substantial  rights  of 
the  party,  and  as  such  to  be  appealable.* 

Beftudng  the  Order. — So,  also,  an  order  refusing  a  commission  to  take 
depositions  has  been  stated  to  be  such  an  order  as  affects  sub- 
stantial rights.* 


foreign  state  purported  to  have  been 
taken  according  to  its  laws,  such  laws, 
if  different  from  the  laws  of  the  state 
wherein  the  commission  was  issued, 
are  facts  to  be  determined  by  the  court 
below  from  its  own  knowledge  of  such 
laws  and  from  proper  evidence  thereof. 
Johnson  v.  Perry,  5^  Vt.  459. 

1.  See  supra,  XXV.  2.  /.  Review 
of  Discretion,  Wallace  v.  American 
Linen  Thread  Co.,  46  How.  Pr.  (N. 
Y.  Supreme  Ct.)  403;  Treadwell  v. 
Pomeroy,  a  Thomp.  &  C.  (N.  Y.)  470; 
Matter  of  Plumb,  135  N.  Y.  661. 

It  is  not  appealable  as  '*an  order 
involving  the  merits  of  the  action  or 
some  part  thereof."  Chouteau  v. 
Parker,  a  Minn.  118. 

2.  See  cases  in  note  immediately 
preceding. 

8.  Temison  v.  Citizens'  Sav.  Bank,  85 
N.  Y.  546;  Anonymous,  59  N.  Y.  3x4. 


Ordtr  Appointing  Blaaed  CkmunlMlonar. 
— In  McLean  v,  Adams,  45  Hun  (N. 
Y.)  189,  it  is  held  that  an  order  ap- 
pointing a  commissioner  who  is  biased, 
to  take  testimony  in  a  foreign  country, 
is  appealable,  and  the  parties  affected 
thereby  need  not  wait  for  the  return 
of  the  commission  and  move  to  sup- 
press. 

4.  Wallace  v.  American  Linen 
Thread  Co.,  a  Thomp.  &  C.  (N.  Y.) 

574-  „     .    , 

CommiBflon  Rogatory. — But  in  Anony- 
mous, 59  N.  Y.  314,  it  was  held  that 
the  refusal  of  the  court  to  issue  a  com- 
mission rogatory  to  take  the  deposi- 
tion of  a  foreign  witness,  such  com« 
mission  not  being  the  mode  authorized 
by  statute  for  the  taking  of  such  testi- 
mony, and  the  matter  resting  solely 
within  the  discretion  of  the  court,  was 
not  an  appealable  order. 
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DETINUE, 
CROSS-REFERENCES. 


DeflnitioB  and  Hfttnre. 


As  to  the  Similar  Actions  of  Replevin  and  Trover,  see  articles  REPLEVIN : 
TROVER. 


L  DSFIKITIOK  AKB  Natttbe. — Detinue  is  a  common-law  action 
which  lies  for  the  recovery  of  personal  chattels  in  specie,  where 
the  same  are  unlawfully  detained,  or  for  damages  for  their  unlawful 
detention.*  Detinue  has  been  said  to  be  **  the  connecting  link 
between  actions  upon  contract  and  for  wrongs  independently  of 
contract."* 


1.  Bouv.  Law.  Diet. ;  Stephen,  Plead- 
ing 47 ;  I  Chitty  on  Pldgs.  136. 

Detinue  is  defined  in  the  old  books 
as  a  remedy  founded  upon  the  delivery 
of  goods  by  the  owner  to  another  to 
keep,  who  afterwards  refuses  to  rede- 
liver them.  Peirce  v.  Hill,  9  Port. 
(Ala.)  154. 

It  was  formerly  held  that  detinue 
could  not  be  maintained  unless  the  de- 
fendant came  lawfully  into  the  posses- 
sion of  the  goods.  Lawson  v.  Lay,  24 
Ala.  188;  3  Black.  Com.  152.  Chitty, 
however,  says  that  this  doctrine  is 
erroneous,  and  that  it  is  the  proper 
specific  remedy  for  the  recovery  of 
the  identical  chattels  personal,  when 
they  have  not  been  taken  in  distress. 
*  3  Black.  Com.  152,  Chitty's  note. 

Lord  Coke's  Definition.  —  Lord  Coke 
said  of  the  action  of  detinue :  **  It 
lyeth  where  any  man  comes  to  goods, 
eyther  by  delivery  or  by  finding.  In 
tnis  writ  the  plaintiflTe  shall  recover  the 
thing  detained,  and  therefore  it  must 
bee  so  certaine  as  it  may  be  knowne, 
and  for  that  cause  it  lyeth  not  for 
money  out  of  a  bagge  or  chest ;  and  so 
of  corne  out  of  a  sacke,  and  the  like, 
these  cannot  be  knowne  from  other.'* 
Coke  Lit.  286^;  Brown  v.  Ellison,  55 
N.  H.  556. 

Wa^r  of  Law. — The  action  of  detinue 
**  was  formerly  very  little  used  in  Eng- 
land, because  the  defendant  was  per- 
mitted to  wage  his  law;  that  is,  to 
exculpate  himself  on  oath,  and  thereby 
defeat  the  plaintiff  of  his  remedy,  which 
privilege  was  originally  grounded  on 
the  confidence  that  the  bailor  reposed 
in  the  bailee,  and  the  like,  from  which 
arose  a  strong  presumption  that  the 
defendant  was  worthy  of  credit." 
Danley  v.  Edwards,  i  Ark.  444;  3 
Black.  Com.  152. 

Pollock  on  Torts,  p.  1 1,  note,  says  that 
the  reason  given  by  Blackstone,  p.  152, 


for  the  wager  of  law  being  allowed  in 
debt  and  detinue  is  some  one's  idle 
guess,  due  to  mere  ignorance  of  the 
earlier  history. 

2.  Whitfield  v.  Whitfield,  44  Miss. 
264.  See  also  Catlett  v.  Russell,  6 
Leigh  (Va.)  362;  Salter  v,  Pearce,  4 
Ala.  669. 

Ez  Ck>ntraota  or  ez  Delicto. — At  first 
it  was  considered  difficult  to  decide 
whether  detinue  should  be  classed 
among  forms  of  action  tx  contractu  or 
should  be  ranked  with  actions  ex  de- 
licto; but  it  has  come  to  be  considered 
as  an  action  for  tort,  the  gist  of  the 
action  not  being  the  breach  of  a  con- 
tract, but  the  wrongful  detainer.  Whit- 
field V,  Whitfield,  44  Miss.  264.  But 
see  Luke  v,  Marshall,  5  J.  J.  Marsh. 
(Ky.)  353,  where  it  was  held  that 
detinue  is  not  strictly  an  action  ex  de- 
licto^ but  resembles  debt  more  than 
trespass. 

It  is  an  action  somewhat  peculiar  in 
its  character  and  in  its  nature,  and  it 
may  be  very  difficult  to  decide  whether 
it  should  be  classed  among  forms  of 
actions  ex  contractu  or  should  be 
ranked  with  actions  ex  delicto.  The 
right  to  join  detinue  with  debt,  and  to 
sue  in  detinue  for  not  delivering  goods 
in  pursuance  of  the  terms  of  a  bail- 
ment to  the  defendant,  seem  to  afford 
ground  for  considering  it  rather  as  an 
action  ex  contractu  than  an  action  of 
tort.  On  the  other  hand,  it  seems  that 
detinue  lies  although  the  defendant 
wrongfully  became  the  possessor 
thereof  in  the  first  instance  without 
relation  to  any  contract.  And  it  has 
recently  been  considered  as  an  action 
for  tort,  the  gist  of  the  action  not  be- 
ing the  breach  of  contract,  but  the 
wrongful  detainer,  i  Chitty  on  Pldgs. 
136. 

In  the  case  of  Shlppen  v.  Tankers- 
ley,  13  Fed.  Rep.  537,  it  was  said  that 
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Hodern  Praetiee. — ^The  common-law  action  of  detinue  has  fallen 
very  much  into  disuse  in  later  times,  and  has  been  superseded  by 
the  actions  of  trover  and  replevin  as  modified  by  statute,  or  by 
the  statutory  action  for  the  recovery  of  chattels  in  specie.* 

n.  JUBISDICTIOK. — It  seems  that  detinue  or  its  statutory  sub- 
stitutes  follows  the  general  rule  in  regard  to  jurisdiction,  and  may 
be  brought  in  the  county  where  the  property  or  some  part  thereof 
is  situated.* 

m.  Pabties— 1.  Plaintiff—^.  Generally.— The  usual  plaintiff 
in  such  action  is  the  party  who,  at  the  commencement  of  the  suit, 
has  a  general  or  special  property  in  the  chattels  sued  for  and  the 
right  to  the  immediate  possession.*     In  the  absence  of  actual 


the  distinction  between  actions  found- 
ed in  contract  and  those  founded  in 
tort  is,  in  general,  very  clearly  defined. 
If  the  cause  of  action  is  a  wrong,  with 
a  resulting  injury,  the  action  is  ex 
delicto.  The  sale  of  forged  bonds, 
with  a  knowledge  of  the  forgery,  is  a 
tort  dependent  upon  a  contract,  and  a 
suit  to  recover  the  consideration  paid 
may  properly  be  maintained  either  as 
an  action  ex  delicto  for  breach  of  duty 
or  as  an  action  ex  contractu  for  breach 
of  contract. 

From  history  it  apppears  that  the 
action  of  detinue  was  originally  no 
other  than  the  action  of  debt  in  the 
detinet  instead  of  debt,  i  Chitty  on 
Pldgs.  136,  n.  d«  ;  i  Reeves  Hist.  E. 
Law  261,  333,  336;  3  Reeves  Hist.  E. 
Law  66,  74. 

L  Code  Ala.,  §  2942 ;  Pickens  v,  Oli- 
ver, 29  Ala.  537;  Jones  v.  PuUen,  66 
Ala.  309;  Townsend  v.  Brooks,  76  Ala. 
310;  Jones  V.  Anderson,  76  Ala.  430; 
Vinson  v.  Ardis,  81  Ala.  271 ;  Wood 
V,  Coman,  56  Ala.  283 ;  Glass  v.  Pinck- 
ard,  56  Ala.  592;  Wright  v.  Ross,  2 
Greene  (Iowa)  266;  Chandler  v.  Jones, 
56  Ala.  595 ;  Johnson  v.  McLeod,  80 
Ala.  433;  White  t;.  Sheffield,  etc.,  St. 
R.  Co.,  90  Ala.  253. 

Distinction  between  the  Actioni. — ^The 
statutory  action  for  the  recovery  of 
chattels  in  specie  diflTers  from  the 
common-law  action  of  detinue  only  in 
the  superaddition  of  certain  statutory 
provisions  and  powers.  Jones  v,  An- 
derson, 76  Ala.  430. 

Alabama  Statute.  —  When  a  suit  is 
brought  for  the  recovery  of  personal 
property  in  specie  under  the  provisions 
of  Code  Ala.,  %  2^i*j,  and  the  defend- 
ant shall  neglect  for  five  days  to  give 
bond  as  required  therein,  if  the  prop- 
erty seized  is  claimed  by  a  person  not 


a  party  to  the  suit,  and  affidavit  and 
bond  be  executed  as  required  by  law 
in  cases  of  trial  of  right  of  property, 
when  levied  upon  by  writ  of  fieri 
facias y  the  property  must  be  delivered 
to  the  claimant,  and  the  affidavit  and 
bond  be  returned  by  the  officer  having 
in  charge  the  property  claimed,  with 
the  summons,  upon  which  the  same 
proceedings  must  be  had  as  in  other 
trials  of  the  right  of  property.  White 
V,  Sheffield,  etc.,  St.  R.  Co.,  90  Ala. 
253. 

TexM. — In  Texas  the  doctrine  of  the 
common-law  action  of  detinue  governs 
in  suits  for  specific  property.  O'Shea 
V,  Twohig,  9  Tex.  336. 

nilnoia. — The  action  of  detinue  has 
not  been  abolished  in  Illinois.  Robin- 
son V.  Peterson,  40  111.  App.  132. 

2.  Iowa  Code,  §  3225 ;  Goldsmith  v, 
Willson,  67  Iowa  667. 

8.  Whitfield  v.  Whitfield,  44  Miss. 
267;  Shepard  v.  Edwards,  2  Hayw. 
(N.  Car.)  186;  Reese  v,  Harris,  27  Ala. 
301;  M'Dowell  V.  Hall,  2  Bibb  (Ky.) 
610;  Cooper  V.  Watson,  73  Ala.  254; 
Huddleston  v,  Huey,  73  Ala.  215; 
Yonge  V.  Shepperd,4d.  Ala.  315;  Hen- 
derson V,  Felts,  58  Ala.  590 ;  Gaflford 
V.  Stearns,  51  Ala.  442;  State  Bank  v. 
Barnes,  82  Ala.  607. 

To  maintain  detinue  the  plaintiff 
must  have,  at  the  time  his  action  is 
commenced,  a  general  or  special  prop- 
erty in  the  chattel  sued  for  and  the 
right  to  its  immediate  possession ;  and 
if  he  has  never  had  the  immediate 
possession  he  cannot  recover  without 
showing  a  legal  title.  Reese  v.  Har- 
ris, 27  Ala.  301. 

When  a  chattel  is  converted  and  the 
conversion  is  known  to  the  owner  he 
cannot  by  sale  transfer  title  to  another, 
so  as  to  enable  the  latter  to  sue  in  his 
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possession,  however,  the  action  may  be  maintained  by  one  having 
the  legal  title  or  special  property  accompanied  by  the  right  of 
immediate  possession.*  He  must  have  the  exclusive  legal  title 
to  the  property  sued  for,*  although  a  general  or  special  property 


own  name.  Dunklin  v.  Wilkins,  5 
Ala.  199. 

At  common  law  the  title  ,to  the  per- 
sonal property  of  an  intestate  is  cast 
upon  his  personal  representative  and 
not  upon  his  next  of  kin ;  consequently, 
the  common  law  in  a  sister  state  re- 
maining unchanged,  it  was  held  that  a 
sole  distributee  in  such  state,  who  had 
never  had  possession  before  admi  nistra- 
tion  granted  or  distribution  made,  had 
not  such  a  title  to  the  personalty  as 
would  sustain  detinue.  Reese  v.  Har- 
ris, 27  Ala.  301. 

PosMMion  at  Time  of  Trial. — In  Shep- 
ard  V.  Edwards,  2  Hayw.  (N.Car.)  186, 
the  plaintifiF  had  sold  one  of  the  slaves 
sued  for;  subsequent  to  the  bringing 
of  the  suit  and  pending  litigation,  the 
court  directed  judgment  for  the  de- 
fendant as  to  the  slave  sold,  and  held 
that  the  plaintiff  must  have  the  right 
of  possession  at  the  time  of  the  trial 
as  well  as  at  the  time  of  the  com- 
mencement of  the  action.  Quoted 
in  Whitfield  v.  Whitfield,  44  Miss. 
267. 

Wliere  there  baa  Never  Been  Any  Pos- 
•eiilon. — One  who  has  the  absolute 
property  and  the  right  to  the  immedi- 
ate possession  may  maintain  detinue 
although  he  never  had  actual  posses- 
sion. McDowell  V.  Hall,  2  Bibb  (Ky.) 
610. 

Property  Serered  from  Freehold. — 
When  things  which  in  their  natural 
state  form  part  of  the  freehold  and 
are  severed  therefrom  and  converted 
into  chattels,  the  owner  may  maintain 
trover  or  detinue  for  them  if  they  are 
removed.  The  owner  cannot,  how- 
ever, maintain  either  of  these  actions 
if,  at  the  time  of  the  severance,  he  had 
not  the  actual  or  constructive  pos- 
session of  the  land,  but  it  was  then 
held  and  occupied  adversely  to  him. 
Cooper  V.  Watson,  73  Ala.  254. 

1.  Jackson  v.  Rutherford,  73  Ala. 
155;  Vinson  v.  Ardis,  81  Ala.  271; 
Jones  f.  Pullen,  66  Ala.  310;  State 
Bank  v.  Barnes,  82  Ala.  607. 

Agreement  to  DeUrer. — An  agreement 
on  the  part  of  a  debtor  to  deliver  as 
security  to  his  creditor  certain  person- 
al property  will  not  enable  the  latter  to 
maintain  detinue  therefor  in  case  of 


its  nondelivery.  Berry  v.  Berry,  31 
Iowa  415. 

Contract  of  Sale. — If  the  owner  of 
slaves  allowed  them  to  go  into  the  pos- 
session of  an  intended  purchaser,  un- 
der an  executory  contract  of  sale,  which 
did  not  pass  the  legal  title,  he  could 
recover  them  by  an  action  of  detinue ; 
but  whether  he  proceeded  for  the  slaves 
themselves,  or  for  their  agreed  price, 
his  remedy  was  at  law  and  he  could 
not  come  into  equity.  Love  v.  Crook, 
27  Ala.  624. 

ConitmctlTe  Ck>ntrol. — Where  prop- 
erty had  been  taken  from  the  posses- 
sion of  the  defendant  under  a  search 
warrant,  and  brought  to  a  justice  of 
the  peace,  who,  on  hearing,  discharged 
the  seizure,  and  directed  the  sheriff  to 
restore  the  property  to  the  defendant, 
and  suit  in  detinue  was  brought,  but 
before  the  property  had  actually  been 
restored,  it  was  held  that  the  defend- 
ant had  control  over  the  property,  and 
the  suit  might  be  maintained.  Hender- 
son V.  Felts,  58  Ala.  590. 

Lien  for  the  Payment  of  Money. — Pos- 
session and  right  of  possession,  accom- 
panied by  a  lien  for  the  payment  of 
money  advanced,  or  a  debt  previously 
contracted,  entitle  the  plaintiff  to 
maintain  detinue  against  any  one  dis- 
turbing his  possession.  Gafford  v, 
Stearns,  51  Ala.  442. 

2.  Parsons  v,  Boyd,  20  Ala.  112; 
Frierson  t'.  Frierson,  21  Ala.  549;  Bell 
V.  Hogan,  i  Stew.  (Ala.)  536;  Miller  v. 
Eatman,  11  Ala.  609;  Vinson  v.  Ardis, 
81  Ala.  271. 

A  contract  for  the  sale  of  one  hun- 
dred barrels  of  corn,  in  a  crib  contain- 
ing a  larger  quantity,  nothing  being 
done  to  separate  the  part  sold  from 
the  residue,  does  not  vest  in  the  pur- 
chaser a  title  on  which  he  may  maintain 
detinue  for  any  part  thereof.  War- 
ten  V.  Strane,  82  Ala.  311. 

A  partner  who,  by  express  stipula- 
tion in  the  articles  of  partnership  (for 
the  cultivation  of  a  farm),  has  a  lien 
on  the  produce  of  the  farm,  etc.,  to 
secure  the  payment  of  his  copartner's 
notes  for  a  half  interest,  and  is  author- 
ized to  control  the  crops  grown  on 
said  farm  exclusively  and  to  sell  the 
cotton,  may  maintain  in  his  own  name 
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in  the  chattel  is  sufficient  as  against  a  wrongdoer.* 

b.  Particular  Persons— Adminiatrator.— The  action  of  detinue 
may  be  maintained  by  an  administrator,*  and  he  is  not  bound  at 
the  trial  to  produce  the  certificate  for  his  obtaining  letters  of 
administration,  unless  he  receives  notice  that  it  will  be  required.* 

Exeeatori. — So  the  action  may  be  maintained  by  an  execu- 
tor,* without  a  special  averment  in  his  declaration  of  his  right 
to  sue.* 

Triutaeo.— Trustees  may  maintain  detinue  for  the  trust  property ,• 
and  cannot,  under  ordinary  circumstances,  resort  to  equity  for  that 
purpose.' 

Bailees. — A  bailee  of  chattels  may  maintain  detinue  for  them 
upon  his  right  of  possession  as  bailee.® 


an  action  of  detinue  for  the  cotton. 
Pierce  v.  Jackson,  56  Ala.  599. 

Equitable  Title.— An  equitable  title 
will  not  support  the  action.  Jones  v. 
Anderson,  76  Ala.  427. 

Partnenblp  Mortgage.  —  In  the  ab- 
sence of  actual  possession,  either  the 
legal  title  or  special  property,  accom- 
panied with  the  right  of  immediate 
possession,  is  essential  to  maintain  det- 
inue or  the  substitutional  statutory 
action,  and  where  the  only  title  of  the 
plaintiff  was  a  mortgage  to  a  partner- 
ship of  which  he  was  a  member,  it 
was  held  that  since  the  legal  title  to 
partnership  assets  vests  in  the  partner- 
ship, and  an  individual  member  has  no 
separate  ownership  or  exclusive  right 
of  possession,  the  plaintiff  could  not 
recover.     Vinson  v,  Ardis,  81  Ala.  271. 

1.  Dozier  t'. Joyce,  8  Port.  (Ala.)  315 ; 
Stoker  r>,  Yerby,  11  Ala.  322;  Miller 
V.  Eatman,  11  Ala.  609;  Huddleston  v. 
Huey,  73  Ala.  215. 

Where  an  Administrator  Made  a  Sale 
without  an  order  of  court  to  that  effect, 
it  was  held  that,  although  a  purchaser  at 
such  sale  did  not  take  a  good  title,  still 
he  might  maintain  an  action  of  detinue 
against  the  wrongdoer  for  the  tortious 
taking  of  such  purchased  property. 
Traylor  r.  Marshall,  11  Ala.  458. 

PossesBlon  Accompanied  with  a  Claim 
of  Right. — While  it  is  a  general  rule 
that,  to  maintain  the  action  of  detinue, 
the  plaintiff  must  have,  at  the  com- 
mencement of  the  suit,  a  general  or 
special  property  in  the  chattel  sought  to 
be  recovered,  as  against  a  mere  wrong- 
doer who  has  invaded  the  plaintiff's  pos- 
session, a  recovery  may  be  had  on  the 
plaintiff's  prior  possession,  accompa- 
nied with  a  claim  of  right.  Huddleston 
V.  Huey,  73  Ala.  215. 


2.  Grice  v,  Jones,  i  Stew.  (Ala.)  254; 
Cox  V.  Robertson,  i  Bibb  (Ky.)  604; 
Hughes  V.  Clayton,  3  Call  (Va.)  554; 
Walker  v.  Lauderdale,  17  Ala.  359. 

An  administratrix  who  had  been 
wrongfully  dispossessed  of  slaves  be- 
longing to  the  estate  might  maintain  an 
action  of  detinue  for  them  in  her  indi- 
vidual name.  Walker  v.  Lauderdale, 
17  Ala.  359. 

8.  Hughes  V.  Clayton,  3  Call  (Va.) 

554- 

4.  Cox  V.  Robertson,  i  Bibb  (Ky.) 
604;  English  V.  McNair,  34  Ala.  40; 
Lay  V.  Lawson,  23  Ala.  377 ;  Leather- 
wood  V.  Sullivan,  81  Ala.  458;  Cum- 
mings  V,  Tindall,  4  Stew.  &  P.  (Ala.) 
357. 

5.  Cummings  v.  Tindall,  4  Stew.  &  P. 
(Ala.)  357. 

6.  Baker  v.  Washington,  5  Stew.  & 
P.  (Ala.)  142;  Chambers  v,  Mauldin, 
4  A  la.  477;  Parsons  v,  Boyd,  20  Ala.  1 12. 

Survivl^  TroBtee. — When  personal 
property  is  conveyed  by  deed  of  trust  to 
two  trustees  with  power  to  sell  and  pay 
the  debts  intended  to  be  secured,  the 
survivor  of  the  trustees  has  the  entire 
legal  title  *o  the  property  and  may 
maintain  detinue  for  its  recovery.  Par- 
sons V.  Boyd,  20  Ala.  112. 

7.  Chambers  v.  Mauldin,  4  Ala.  477. 

8.  Walker  v,  Lauderdale,  17  Ala. 
361;  Boyle  V,  Townes,  9  Leigh  (Va.) 
158 ;  Sims  v,  Boynton,  32  Ala.  353. 

If  a  bailee  is  deprived  of  his  posses- 
sion during  the  term  by  a  third  person, 
and  thereupon  notifies  his  bailor  that 
he  declines  to  sue  for  the  recovery,  and 
requests  the  latter  to  sue,  the  bailor 
may  maintain  detinue  against  such 
third  person  without  waiting  for  the 
termination  of  the  bailment.  Sims  v. 
Boynton,  32  Ala.  353. 
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2.  Defendant — 0«n«rallj. — The  defendant  in  an  action  of  detinue 
is  usually  the  party  who  detains  the  property  sought  to  be  recov- 
ered.* 

Admlniftratort. — The  action  may  be  maintained  against  an  admin- 
istrator where  he  has  succeeded  to  the  possession  of  a  chattel 
which  his  testator  or  intestate  enjoyed  up  to  the  time  of  his 
death* 

Ezeeatort. — So,  also,  subject  to  the  same  rule,  an  executor  may  be 
made  party  defendant  to  such  a  suit.^ 

BariTal  of  Aetion. — Detinue  brought  against  a  testator  and  pending 
at  his  death  may  be  revived  by  scire  facias  against  his  executor,  if 
the  chattel  demanded  actually  came  to  the  executor's  possession;* 


1.  Lightfoot  V.  Jordan,  63  Ala.  324. 
It    a  part  J   who  has   possession   of 

personal  property  pur  autre  vie  hires 
it  out  for  the  usual  period  of  hiring 
auch  property,  and  the  life  estate  de- 
termines pending  the  term,  he  is  guilty 
of  no  wrong  to  the  remaindermen, 
who  may  in  such  case  bring  detinue 
against  the  person  in  actual  possession 
or  wait  until  the  hiring  expires  and 
the  property  is  returned  to  its  former 
possessor.  Walker  v,  Fenner,  ao  Ala. 
193. 

Suit  afalBft  a  BherUr. — A  sheriff  who 
levies  a  fieri  facias  on  personal  prop- 
erty may  be  sued  in  detinue  by  one  who 
claims  a  legal  right  to  it,  and  the  ac- 
tion may  be  prosecuted  in  the  ordi- 
nary mode  or  under  the  statute.  Gov- 
ernor 7;.  Gibson,  14  Ala.  326;  Bissell  v, 
Lindsay,  9  Ala.  162 ;  Easley  v.  Dye,  14 
Ala.  i^. 

2.  Mansell  v.  Israel,  3  Bibb  (Ky.)  510 ; 
Hall  V,  Chapman,  35  Ala.  553 ;  Lay  v. 
Lawson,  23  Ala.  377 ;  Gentry  v,  Mc- 
Kehen,  5  Dana  (Ky.)  34;  Gamble  v. 
Gamble,  11  Ala.  966;  Brewer  v.  Strong, 
10  Ala.  965. 

And  one  having  a  superior  legal 
title  may,  at  his  election,  maintain  an 
action  of  detinue,  charging  an  admin- 
istrator in  his  representative  or  indi- 
vidual capacity.  Brewer  r.  Strong,  10 
Ala.  965. 

8.  Lawson  v.  Lay,  24  Ala.  184;  Eng- 
lish V,  McNair,  34  Ala.  40;  Catlett  v. 
Russell,  6  Leigh  (Va.)  348;  Gentry  v, 
McKehen,  5  Dana  (Ky.)  34;  Brewer 
V.  Strong,  10  Ala.  961. 

Where  detinue  is  brought  against 
an  executor  or  administrator  he  may 
plead  that  he  did  not  detain  the  prop- 
erty sued  for,  and  this  will  throw  upon 
the  plaintiff  the  burden  of  proving  not 
only  his  own  title  but  possession  in 
the  defendant.     Or  he  may  plead  that 


his  testator  did  not  detain.  Catlett  v, 
Russell,  6  Leigh  (Va.)  360. 

Ho  Demand  Necesaary. — ^The  executor 
of  a  loanee  is  liable  for  his  own  deten- 
tion and  that  of  his  testator  where  the 
latter  dies  before  suit  is  brought  and 
the  property  sued  for  comes  into  the 
executor's  hands  as  assets,  nor  is  any 
demand  necessary.  Lawson  v.  Lay, 
24  Ala.  184. 

4.  Catlett  V.  Russell,  6  Leigh  (Va.) 
344 ;  Allen  v,  Harlan,  6  Leigh  ( Va.)  42 ; 
Greenlee  v.  Bailey,  9  Leigh  (Va.)  526. 
See  also  Easly  v.  Boyd,  12  Ala.  684 ;  i 
Rev.  Code  Va.,  c.  128,  ^  38. 

In  Catlett  v.  Russell,  6  Leigh  (Va.) 
348,  Brockenborough, }.,  said :  '*  I  have 
never  had  a  doubt  that  an  executor 
cannot  be  charged  in  detinue  merely 
on  the  possession  of,  and  detention  by, 
the  testator.  The  thing  sued  for, which 
is  demanded  in  specie,  must  have  come 
to  the  hands  of  the  executor  himself, 
and  be  detained  by  him,  to  justify  an 
action  of  detinue  against  him."  S^uot- 
ing  I  Chitty  on  Pldgs.  120 ;  Wheatly  v. 
Lane,  i  Saund.  216,  a,  note  i ;  Le  Mason 
V.  Dixon,  W.  Jones  173. 

BerlTal  by  Ck^niant. — Upon  the  death 
of  a  defendant  in  detinue,  if  his  admin- 
istrator consents  that  the  cause  shall 
stand  revived  against  him,  such  con- 
sent places  the  cause  in  the  same  situa- 
tion that  it  would  be  in  after  the  service 
of  a  scire  facias  against  the  adminis- 
trator, alleging  that  the  property  had 
come  into  his  possession  and  was  de- 
tained by  him.  Greenlee  v,  Bailey,  9 
Leigh  (Va.)  526. 

In  such  case,  if  the  administrator, 
instead  of  pleading  de  novo,  goes  to 
trial  upon  the  plea  put  in  by  his  intes- 
tate, he  cannot,  after  verdict  against 
him,  arrest  the  judgment  because  of 
his  own  failure  to  plead  anew.  Green- 
lee V.  Bailey,  9  Leigh  (Va.)  526. 
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therefore  it  must  be  suggested  in  the  scire  facias y  or  alleged  in  the 
declaration  thereupon,  that  the  goods  came  to  the  executor's  pos- 
session, for  if  the  executor's  possession  be  in  nowise  alleged  there 
can  be  no  recovery  against  him.* 

IV.  JOINBSBOF  Pabtis^— 1.  Plaintiff. — All  parties  who  have  a 
legal  interest  in  the  title  to  the  property  sued  for  must  be  joined 
as  parties  plaintiff  in  the  action,*  and  misjoinder*  or  nonjoinder 
of  plaintiffs  is  fatal  to  the  action.^ 

2.  Defendant. — It  is  sufficient  as  a  general  rule  to  bring  the  action 
against  the  party  who  actually  detains  the  property  sued  for.* 

V.  Election  of  Actions. — •*  If  the  chattel  withheld  is  of  ex- 
ceptional  specific  value,  as  by  having  attached  to  it  a  pretium 
affectioniSt  so  that  the  claimant  is  specially  desirous  to  recover  it 
in  kind,  or  if  it  is  of  a  character  likely  to  appreciate  in  value,  these 
are  considerations  which  point  to  the  use  of  the  action  of  detinue 


Alabama  Statute. — Under  section  2146 
of  the  Alabama  Code,if  one  of  two  de- 
fendants in  detinue  dies  pending  the 
suit,  the  action  cannot  be  revived  at 
the  instance  of  his  personal  represent- 
ative and  the  surviving  defendant,  so 
as  to  proceed  against  them  jointly. 
Foster  v.  Chamberlain,  41  Ala.  158. 

TenneMae.  —  An  action  of  detinue 
founded  on  the  wrongful  detention  of 
property  brought  against  an  intestate 
during  his  lifetime  cannot  be  revived 
against  his  administrators  in  their  rep- 
resentative capacity  after  his  death. 
Jones  V.  Littlefield,  3  Yerg.   (Tenn.) 

133- 

1.  Allen  V.  Harlan,  6  Leigh  (Va.)  42. 

2.  Tenants  in  Ck>mmon — Joint  Tenants. 
— The  plaintifiF  in  an  action  of  detinue 
must  show  an  exclusive  legal  title  to 
the  chattel  sued  for,  and  should  it  ap- 
pear that  he  was  but  a  tenant  in  com- 
mon or  joint  tenant  with  another  and 
that  the  legal  title  was  in  both,  then 
both  must  join  in  the  suit,  since  one 
alone  cannot  sue.  Parsons  v,  Boyd,  20 
Ala.  117. 

Hniband  and  Wife. — In  detinue  by 
the  husband  and  wife  jointly,  when  the 
record  shows  such  title  in  the  wife  as 
would  vest  a  chose  in  action  absolutely 
in  the  husband,  and  is  silent  as  to  the 
time  of  the  wrongful  taking  and  de- 
tainer by  the  defendant,  the  appellate 
court  will  presume  in  favor  of  the 
correctness  of  the  judgment  of  the 
court  below  that  the  proof  showed  such 
unlawful  taking  and  detainer  to  have 
been  before  the  marriage.  Mitchell  v. 
Cowsert,  20  Ala.  186. 

In  an  action  commenced  in  the  name 


of  a  married  woman  alone,  suing  to  re- 
cover personal  property  in  specie  which 
was  alleged  to  belong  to  her  statu- 
tory separate  estate,  the  name  of  the 
husband  as  coplaintiff  with  her  being 
added  by  amendment,  and  another 
count  alleging  that  the  property  be- 
longed to  her  statutory  separate  es- 
tate under  the  laws  of  Mississippi 
(code,  ^  2577),  it  was  held  that  the 
amended  complaint  did  not  disclose  a 
misjoinder  of  plaintiffs  or  counts. 
Gluck  V.  Cox,  90  Ala.  331. 

Joint  Owners  of  a  Obattel. — ^The  joint 
owner  of  a  chattel  entitled  to  the  sole 
possession  of  it  may  maintain  detinue 
for  it  without  his  copartner  joining 
in  the  action.     Kirk  v.  Kirk,  3  Dana 

(Ky.)53. 

Olidection — Bxtw  Taken. — If  one  joint 
tenant  bring  an  action  of  detinue,  the 
objection  that  the  other  tenants  should 
have  joined  can  only  be  taken  by  plea 
in  abatement.  Broadbent  v.  Ledward, 
II  Ad.  &  El.  209,  39  E.  C.  L.  48,  3  P. 
&  D.  45;  Cooke  V.  Batchelor,  3  B.  & 
P.  150;  I  Chitty  on  Pldgs.  75,  note  (^.) 

8.  Walker  v.  Fenner,  28  Ala.  367. 

4.  Price  v.  Talley,  18  Ala.  21 ;  Mil- 
ler V.  Eatman,  ii  Ala.  609;  Luke  v. 
Marshall,  5  J.  T.  Marsh.  (Ky.)  353. 

Nonsnlt. — ^Wnen,  on  the  general  issue 
in  detinue,  it  appears  that  a  necessary 
plaintiff  has  not  joined  in  the  action, 
it  is  a  ground  for  nonsuit.  Luke  v, 
Marshall,  5  J.  J.  Marsh.  (Ky.)  353. 

5.  Where  there  are  several  executors 
and  one  has  possession  of  the  chattel 
sued  for,  detinue  must  be  brought 
against  him  alone.  Brewer  v.  Strong, 
10  Ala.  962 ;  I  Saund.  PI.  &  Ev.  436. 
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rather  than  of  trover  and  conversion ;  whilst  if  the  chattel  has 
no  specific  and  peculiar  value,  nor  is  likely  to  appreciate  in  value, 
and  especially  if  it  is  likely  to  depreciate,  and  most  especially  if 
it  is  perishable,  these  considerations  decidedly  recommend  trover 
and  conversion  rather  than  detinue."  * 

YL  Bekahd. — Demand  before  suing  is  not  usually  required  in 
an  action  of  detinue.*  Where,  however,  the  possession  of  the 
defendant  is  lawful,  a  demand  is  necessary  to  change  such  lawful 
possession  into  an  unlawful  detention.* 

The  Serrlee  of  the  Writ  is  in  most  cases  a  sufficient  demand  in  cases 


1.  4  Min.  Inst.  369. 

Trespass,  trover,  or  detinue,  at  the 
election  of  the  party  injured,  may 
sometimes  be  maintained  for  the  same 
wrongful  act  to  several  specific  chat- 
tels. If  he  elects  to  proceed  in  tres- 
pass or  trover,  he  is  bound  to  regard 
the  act  as  indivisible,  and  cannot  after- 
wards split  it  up  into  several  causes  of 
action ;  but  if  he  elects  to  bring  deti- 
nue he  may  maintain  a  separate  action 
for  the  detention  of  each  chattel. 
Wittick  V.  Traun,  27  Ala.  562. 

Amendment  Tending  to  Obang e  Form 
of  Action. — The  distinctions  betwen  the 
actions  of  detinue  and  trover  are  care- 
fully preserved  in  the  Code  of  Alabama^ 
and  an  amendment  of  the  complaint 
which  would  convert  an  action  of  det- 
inue into  an  action  of  trover  cannot  be 
allowed.  (Ala.  Code  2403.)  Harris  v. 
Hillman,  26  Ala.  380. 

2.  Irwin  v.  Wells,  i  Mo.  9;  O'NeiU 
V.  Henderson,  15  Ark.  235 ;  McNeill  v, 
Arnold,  17  Ark.  174;  Vaughn  v.  Wood, 
5  Ala.  304;  Bell  v,  Pharr,  7  Ala.  807; 
Hall  V.  Chapman,  35  Ala.  559;  Dunn 
V.  Davis,  12  Ala.  140;  Lawson  v,  "Ltiyy 
24  Ala.  188;  Brock  v.  Headen,  13  Ala. 
377;  Gardner  v.  Boothe,  31  Ala.  186; 
Cole  V.  Cole,  4  Bibb  (Ky.)  340;  Gen- 
try V.  McKehen,  5  Dana  (Ky.)  34; 
Tunstallv.  McClelland,  i  Bibb  (Ky.) 
186;  Cox  V.  Robertson,  i  Bibb  (Ky.) 
604;  Marr  v.  Kubel,  4  Mackey  (D.  C.) 
580;  Dunn  V.  Choate,  4  Tex.  19. 

Where  the  separate  property  of  the 
wife  was  levied  upon  and  sole!  for  the 
husband's  debts,  no  demand  is  neces- 
sary to  entitle  the  trustee  to  recover 
against  the  purchaser  in  an  action  of 
detinue.  O'Neill  v.  Henderson,  15  Ark. 
235,  quoted  in  McNeill  v,  Arnold,  17 
Ark.  174. 

Where  possession  is  obtained  without 
privity  of  consent,  no  demand  Is  neces- 
sary' to  maintain  detinue.  Irwin  v. 
Wells,  1  Mo.  9. 


Where  goods  are  hired  at  a  certain 
rate  per  month,  and  are  to  be  returned 
whenever  demanded,  the  owner  may 
demand  them  back  in  the  middle  of  a 
month,  and,  on  refusal  to  return,  may 
maintain  detinue.  Leader  v,  Rhys,  2 
F.  &  F.  399. 

WaiTer  of  Demand.~A  left  a  picture, 
which  was  his  property,  in  the  rooms 
of  C,  an  auctioneer.  B  was  in  com- 
panj'  with  A  when  he  went  to  C's 
rooms  with  the  picture.  B  owed  C 
eight  pounds,  and  had  advanced  A 
some  money  upon  the  picture.  When 
A  wanted  his  picture  back,  and  of- 
fered to  pay  for  the  warehouse  room, 
C  said  the  cost  of  keeping  the  pic- 
ture was  five  shillings;  but  that  he 
would  not  deliver  it  up,  unless  he  was 
paid  B's  debt  in  addition  to  that 
sum.  It  was  held  that  this  was  a 
waiver  of  the  demand  for  ware- 
house room,  and  that  detinue  would 
lie  by  A  against  C  for  the  picture, 
without  any  offer  to  pay  for  the  cost 
of  keeping  it.  Dirks  x;.  Richards, 
C.  &  M.  626,  41  E.  C.  L.  340,  4 
M.  &  G.  574,  43  E.  C.  L.  298,  6  Jur. 
562. 

Demand  by  Part  Owner. — Where  two 
or  more  who  are  jointly  interested  in 
a  chattel  deposit  it  with  a  stranger,  a 
demand  by  one,  in  his  name  only,  and 
not  on  behalf  of  all,  will  not  entitle 
such  one  to  maintain  detinue  for  it. 
Atwood  V.  Ernest,  13  C.  B.  881,  77  E. 
C.L.  881,  17  Jur.  603,  22  L.  J.  C.  P. 
225. 

8.  Brock  V.  Headen,  13  Ala.  377; 
Hall  V.  Chapman,  35  Ala.  559;  Law- 
son  V.  Lay,  24  Ala.  188;  Grice  v. 
Tones,  i  Stew.  (Ala.)  254;  Gardner  v. 
Boothe,  31  Ala.  190. 

In  an  action  of  detinue  for  a  slave 
hired  to  continue  in  the  possession  of 
the  defendant  till  demanded,  a  special 
demand  was  necessary.  Grice  v.  Jones, 
I  Stew.  (Ala.)  254. 
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of  this  character.*  If,  however,  the  plaintiflF  seeks  to  recover 
damages  for  the  detention  prior  to  the  service  of  the  writ  a 
special  demand  is  required.* 

Vn.  The  Declabatioh — 1.  Generally — Otrtainty. — In  setting  forth 
a  cause  of  action  for  detinue  more  certainty  is  required  than  in 
other  forms  of  action  for  the  recovery  of  personal  property,  since 
in  this  action  the  specific  property  sued  for  is  sought  to  be 
recovered.* 

Showing  Plainttff't  Proptrtj. — In  setting  forth  the  cause  of  action  it 
must  be  shown  that  the  goods  sought  to  be  recovered  were  the 
property  of  the  plaintiff,*  and  the  omission  to  do  so  will  be  fatal 


1.  Vaughn  v.  Wood,  5  Ala.  304; 
Bell  V,  Pharr,  7  Ala.  807 ;  Gentry  v. 
McKehen,  5  Dana  (Ky.)  34;  Tunstall 
V.  McClelland,  i  Bibb  (Ky.)  186;  Cox 
V,  Robertson,  i  Bibb  (Ky.)  604. 

In  Tunstall  v.  M'Clelland,  i  Bibb 
(Ky.)  186,  the  court  said :  **  Upon  the 
whole,  we  are  of  opinion  that  proof  of 
a  demand,  on  the  part  of  the  plaintiff, 
is  not  necessary  to  sustain  the  action 
of  detinue;  where  no  demand  other 
than  the  writ  is  shown,  that  the  plain- 
tiff, on  the  issue  of  detinet  vel  non^  can 
only  recover  damages  for  detention 
from  the  commencement  of  the  action ; 
and  that  the  only  use  of  proving  an  an- 
terior demand  would  be  to  entitle  him 
to  damages  for  detention  from  the 
time  of  the  demand  proven.** 

Original  Praetloe.  —  <*  The  original 
practice  in  detinue  was  to  issue  a  prae- 
cipe commanding  the  delivery  of  the 
property  to  the  plaintiff,  after  which 
the  summons  was  issued ;  hence  as  the 
serving  of  the  praecipe  was  of  itself  a 
demand,  no  proof  of  a  demand  in  pais 
was  required  on  the  trial.  But  now  in 
many  jurisdictions  *  *  *  the  issuing  of 
the  praecipe  has  been  dispensed  with, 
and  the  suit  is  commenced  by  summons, 
although  the  rule  of  evidence  as  to 
proof  of  a  demand  in  pais  remains  the 
same.  So  that  practically  the  serving 
of  the  summons  has  «  *  ♦  come  to 
be  regarded  as  a  sufficient  demand." 
Marr  v,  Kubel,  4  Mackey  (D.  C.)  577. 

2.  Vaughn  v.  Wood,  5  Ala.  304;  Bell 
V,  Pharr,  7  Ala.  807 ;  Dunn  f .  Choate, 
4  Tex.  19. 

Texas. — The  rule  was  laid  down  in 
Robbins  v,  Walters,  2  Tex.  130,  that  in 
suits  for  the  recovery  of  slaves  and 
damages  for  their  detention,  damages 
for  hire  could  only  be  computed  from 
the  time  of  the  demand,  and  if  no  de- 
mand was  proven  the  service  of  the  writ 
was  the  time  from  which  the  damages 


should  be  computed.  Such  rule  has 
been  followed  in  the  later  decisions. 
Calvit  t;.  Cloud,  14  Tex.  54;  Dunn  v, 
Choate,  4  Tex.  14. 

S.  I  Chitty  on  Pldgs.  139;  Felt  v, 
Williams,  2  111.  206;  March  v.  Leckie, 
13  Ired.  (N.  Car.)  172.  See  also  Wright 
V,  Ross,  2  Greene  (Iowa)  266. 

4.  Melton  v,  M'Donald,  2  Mo.  45; 
Walker  v.  Lauderdale,  17  Ala.  359; 
Kent  V,  Armistead,  4  Munf .  (Va.)  72 ; 
Burns  v.  Morrison,  36  W.  Va.  423. 

**In  trespass,  trover,  detinue,  case, 
or  replevin,  for  an  injury  to  or  taking 
away,  etc.,  goods,  the  plaintiff's  right  to 
or  interest  in  the  goods,  either  as  abso- 
lute owner  or  as  having  a  limited  right 
therein,  is  no  otherwise  described  in 
the  declaration  than  by  the  averment 
that  they  were  the  goods  *of  the  plain- 
tiff,* or  *that  he  was  lawfully  possessed 
of  them  as  of  his  own  property.' " 
I  Chitty  on  Pldgs.  395;  Walker  v. 
Lauderdale,  17  Ala.  359. 

**In  order  to  ground  an  action  of 
detinue  which  consists  in  detaining, 
four  things  are  necessary :  First,  that 
the  defendant  came  into  possession  of 
the  goods;  second,  that  the  plaintiff 
have  property;  third,  that  the  goods 
themselves  be  of  some  value ;  fourthly, 
that  they  be  ascertained  in  point  of 
identity."  Danley  v.  Edwards,  i  Ark. 
443 ;  Whitfield  v.  Whitfield,  44  Miss. 
264.  See  also  Charles  v,  Elliott,  4 
Dev.  &  B.  (N.  Car.)  470;  Anderson  v. 
Passman,  7  C.  &  P.  193,  32  E.  C.  L.  491. 

**  Finding.'' — **  In  pleading  it  is  usual 
to  state  that  the  defendant  acquired 
the  goods  by  finding  (except  where 
he  is  declared  against  as  a  bailee) ;  yet 
that  allegation  is  not  traversable." 
I  Chitty  on  Pldgs.  138 ;  Mills  v.  Gra- 
ham, I  B.  &  P.  N.  R.  140 ;  Jenk.  2  Cent., 
p.  78. 

Separate  Estate  of  Maxrled  Women. — 
In  an  action  by  a  married  woman  to 
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even  after  verdict.* 

PoMairion  in  Ditadut. — In  all  cases  it  is  usual  to  allege  the  posses- 
sion of  the  property  in  the  defendant.* 

2.  Deicription  of  Property — a.  Generally. — The  declaration  or 
complaint  should  particularly  describe  the  property  sued  for.' 


recover  personal  property  alleged  to 
belong  to  her  statutory  separate  estate, 
it  is  not  necessary  that  the  complaint 
shall  state  the  facts  showing  how  and 
when  she  acquired  title  to  the  prop- 
erty. A  general  averment  that  the 
property  sued  for  is  her  statutory  sep- 
arate estate  is  sufficient.  Daniel  v, 
Hardwick,  88  Ala.  557. 

In  Alabama  it  was  held  that  in  an 
action  by  husband  and  wife  to  recover 
slaves,  which  were  alleged  to  be  the  sep- 
arate property  of  the  wife,  a  complaint 
in  the  form  given  in  the  code  •*  for  the 
recovery  of  chattels  in  specie,"  was  suf- 
ficiently certain  and  definite  on  demur- 
rer, although  it  did  not  allege  whether 
the  wife's  separate  estate  was  created 
by  contract  or  by  statute,  or  whether 
tne  husband  had  ever  had  possession 
of  the  slaves  during  coverture,  but  no 
recovery  could  be  had  under  such  a 
complaint  upon  a  cause  of  action  which 
did  not  authorize  husband  and  wife 
to  join  in  such  an  action.  Pickens  v. 
Oliver,  29  Ala.  528. 

1.  Kent  V,  Armi8tead,4  Munf.  (Va.) 
72;  Melton  V.  McDonald,  2  Mo.  45. 

In  detinue  for  a  slave  a  plea  in  bar 
to  the  further  maintenance  of  the  suit, 
setting  up  a  recovery  by  the  defendant 
against  the  plaintiit  in  a  subsequent 
action  in  assumpsit  for  the  hire  of  the 
slave,  was  fatally  defective  on  demurrer 
unless  it  showed  that  the  question  of 
ownership  entered  into  the  issue  on 
that  trial ;  an  averment  that  the  decla- 
ration in  that  suit  alleged  that  the 
plaintiff  therein  was  the  owner  of  the 
slave  was  not  sufficient,  as  the  recovery 
might  have  been  had  under  bailment, 
which  would  render  the  allegations  of 
ownership  immaterial.  Chamberlain 
V.  Gaillard,  26  Ala.  504. 

2.  But  the  proof  of  that  possession 
is  not  confined  to  the  time  of  bringing 
the  suit.  O'Shea  v.  Twohig,  9  Tex.  336. 

To  entitle  the  plaintiiT  to  recover  in 
an  action  of  detinue  he  must  show 
that  the  defendant,  either  at  the  time 
of  demand  made,  or,  if  no  demand  was 
made,  at  the  time  the  writ  was  sued 
out,  had  the  actual  possession  of  or  the 
controlling  power  over  the  property; 
unless,  having  the  possession  at  some 


time  anterior  to  such  demand  or  suit, 
he  has  wrongfully  or  to  elude  the 
plaintiff  parted  with  it,  or  unless  he 
holds  it  under  a  contract  of  bailment 
the  terms  of  which  he  violates  by  fail- 
ing to  redeliver  it.  Walker  r.  Fenner, 
20  Ala.  192;  Foster  v.  Chamberlain,  41 
Ala.  167. 

8.  March  v.  Leckie,  13  I  red.  (N. 
Car.)  172;  David  v.  David,  66  Ala. 
139;  Thompson  v,  Pearce,  49  Ala.  210; 
Wright  V,  Ross,  2  Greene  (Iowa)  266. 

And  the  proof  must  correspond  with 
equal  certainty  to  the  description  of 
the  goods.    Felt  v.  Williams,  2  III.  206. 

Beaxm  of  Rule. — In  March  v.  Leckie, 
13  Ired.  (N.  Car.)  173,  the  court  said: 
**In  the  action  of  detinue  more  certainty 
is  required  in  setting  forth  the  property 
demanded  than  in  an  action  of  trover, 
for  the  reason  that,  in  the  latter  action, 
the  plaintiff  recovers,  not  the  thing 
converted,  but  damages  for  the  conver- 
sion; whereas  the  object  in  the  former 
is  to  recover  the  thing  itself.  It  is 
necessary,  therefore,  that  the  thing 
detained  should  be  capable  of  being 
specifically  identified  or  clearly  distin- 
guishable from  other  property  *  *  * 
whereby  the  sheriff  may  be  guided  in 
delivering  them  to  the  plaintiff."  See 
also  Wright  v.  Ross,  2  Greene  (Iowa) 
267. 

mnate  Detcrlptton. — It  is  not  neces- 
sary that  the  articles  sued  for  should 
be  minutely  described  in  every  par- 
ticular, but  they  must  be  capable  of 
such  description  as  will  identify  them 
and  point  them  out  as  the  identical 
articles  sued  for.  March  v.  Leckie,  13 
Ired.  (N.  Car.)  173. 

Dlnttrattons  of  Bole. — An  action  of 
detinue  for  **a  set  of  turner's  tools'*  is 
too  indefinite  and  cannot  be  supported, 
but  if  there  be  added  the  further 
words  **  being  the  same  formerly  owned 
by  one  B  ,"  the  description  be- 
comes sufficiently  specific.  March  v, 
Leckie,  13  Ired.  (N.  Car.)  172. 

Where  the  property  sued  for  was 
described  as  **a  six-barrelled  pistol, 
called  a  six-shooter  or  revolver,"  it  was 
held  that,  although  such  pleading  was 
more  descriptive  of  the  class  to  which 
the  pistol  belonged  than  of  the  pistol 


652 


Volume  VI. 


Pl6M. 


DETINUE. 


Gtonerallj. 


b.  Reasonable  Certainty.  —  Reasonable  certainty  in  this 
regard,  however,  is  all  that  the  law  requires.^ 

c.  Value. — It  is  generally  necessary  to  state  the  price  or  value 
of  the  thing  converted  or  detained.*  Where  several  articles  are 
demanded,  however,  the  value  of  each  need  not  be  laid  separately, 
and  a  verdict  severing  the  values  is  sufficient.* 

d.  Demand. — It  is  not  necessary  in  the  declaration  to  state 
a  special  demand  and  refusal,  but  the  general  charge  that  the 
defendant,  "  although  often  requested,"  etc.,  is  sufficient.* 

VnL  Pleas — 1.  Oenerally. — The  plea  in  the  action  of  detinue 
constitutes  a  very  important  part  of  the  action,  as  certain  defenses 


itself,  yet  upon  the  whole  it  was  suffi- 
cient. Wright  V,  Ross,  2  Greene 
(Iowa)  266. 

In  detinue  for  personal  property, 
where  slaves  were  described  in  the  dec- 
laration, some  by  their  name  and  age, 
some  by  name  and  complexion,  and 
some  by  name,  age,  and  complexion ; 
mules  by  their  color  or  by  their  sex, 
color,  and  age,  and  other  property 
as  two  yoke  of  oxen,  one  wagon,  six 
head  of  cattle,  nineteen  head  of  hogs, 
etc.,  such  description  was  held  to  be 
sufficient.  Whitfield  v.  Whitfield,  44 
Miss.  254. 

Where  Property  Was  Never  In  naln- 
tilfs  Possesalon. — In  David  v.  David,  66 
Ala.  139,  it  was  held  that  where  an  ac- 
tion is  brought  by  an  executor  or  an 
administrator  to  recover  bonds  which 
have  never  been  in  his  possession,  but 
which  are  alleged  to  have  belonged  to 
the  estate  of  his  testator  or  intestate, 
less  particularity  of  description  is  re- 
quired than  in  other  cases. 

Defeotiye  Desorlption. — In  Boggs  v, 
Newton,  2  Bibb  (Ky.)  221,  it  was  held 
that  a  declaration  in  detinue  for  a 
horse,  without  designating  the  animal 
either  by  name,  color,  size,  figure,  etc., 
is  bad,  and  that  in  trespass  or  trover, 
where  damages  only  are  recoverable, 
the  same  strictness  is  not  required. 
Quoted  in  Haynes  v.  Crutchfield,  7 
Ala.  195. 

1.  Bass  V,  Bass,  4  Hen.  &  M.  (Va.) 
478;  David  V.  David,  66  Ala.  148;  Hol- 
laday  v.  Littlepage,  2  Munf.  (Va.)  540, 
in  which  case  the  failure  to  name  a 
horse  was  held  no  defect,  notwith- 
standing the  fact  that  he  had  a  name 
of  notoriety.  And  see  generally  ar- 
ticle Definiteness  and  Certainty 
IN  Pleadings,  ante^  p.  246. 

mustratlon  of  Rule. — In  Haynes  v. 
Crutchfield,  7  Ala.  194,  the  subject  of 
description  in  the  declaration  is  con- 


sidered at  length  and  the  following 
illustrations  and  cases  cited  in  support 
of  the  views  laid  down : 

Where  the  declaration  stated  the 
names  of  the  slaves,  the  number  of  the 
beds,  bedsteads,  etc.,  sought  to  be  re- 
covered, without  a  description  of  size, 
quality,  etc.,  it  was  held  sufficient  on 
demurrer. 

It  is  sufficient  to  declare  in  detinue 
for  a  certain  number  of  knives  and 
forks,  without  mentioning  the  maker's 
name,  character  of  the  handles,  etc. 

It  was  sufficient  to  declare  in  deti- 
nue for  a  negro  woman  by  name, 
without  stating  her  complexion,  age, 
etc. 

Detinue  lies  for  writings,  whether  in 
a  box  or  not,  and  it  is  not  necessary  to 
state  the  date  of  a  deed  in  the  declara- 
tion. 

2.  Pearpoint  xk  Henry,  2  Wash. 
(Va,)  192. 

Omission  of  Value  Good  after  Verdict. 
— That  the  writ  omitted  the  value  of  the 
thing  detained  and  was  directed  to  the 
wrong  person  cannot  be  taken  advan- 
tage of  after  the  defendant  has  pleaded 
in  bar  of  the  whole  action.  These  are 
objections  going  only  to  the  abatement 
of  the  wri^  and  cannot  be  taken  advan- 
tage of  after  verdict.  Daniel  v.  Prather, 
I  Bibb  (Ky.)  484. 

8.   Haynes  v.  Crutchfield,  7  Ala.  189; 

1  Chitty  on  Pldgs.  139;  Pawly  v.  Holly, 

2  W.  Bl.  853;  Bullers  N.  P.  51  a, 
note  (d).  Compare  Holladay  v.  Little- 
page,  2  Munf.  (Va.)  539. 

4.  Mortimer  v.  Brumfield,  3  Munf. 
(Va.)  122. 

Although,  if  the  declaration  in  det- 
inue does  not  contain  a  demand  **that 
the  defendant  render  to  the  plaintiff" 
the  property  sued  for,  judgment  will 
not  be  arrested  after  a  verdict  on  the 
plea  of  non  detinet.  Boggess  v,  Bog- 
gess,  6  Munf.  (Va.)  486. 
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are  allowed  only  where  they  are  put  in  issue  by  the  appropriate 
plea.* 

2.  Non  Detinet. — The  usual  plea  in  such  action  is  non  detinet — 
that  the  defendant  does  not  detain  the  goods  sought  to  be 
recovered.*    The  plea  of  non  detinet  puts  in  issue  the  plaintiff*s 


1.  In  an  action  of  detinue,  a  plea 
which  only  shows  that  the  title  to  the 
chattel  sued  for  was  in  the  defendant  on 
a  specified  day  before  the  commence- 
ment of  the  action  is  bad  on  demurrer. 
Patton  V.  Hamner,  38  Ala.  618 ;  Wit- 
tick  V.  Traun,  35  Ala.  317. 

In  Roll.  Abr.  57^  it  is  said :  "  If  the 
defendant  in  an  action  of  detinue  come 
at  the  first  day,  and  plead  that  he  hath 
at  all  times  been  ready  to  deliver  the 
thing  for  which  the  action  is  brought, 
to  the  plaintiff,  he  is  not  liable  for  the 
detention  thereof.**  Lawson  v.  Lay, 
34  Ala.  188. 

Nonissuable  noa. — ^To  a  declaration 
in  detinue  the  defendant,  being  under 
terms  to  plead  issuably,  pleaded  that 
he  had  obtained  and  complied  with  a 
master's  order  to  stay  proceedings 
upon  delivery  of  the  goods,  which  or- 
der was  still  in  force,  but  that  the 
plaintiff,  by  means  of  a  false  affidavit 
that  all  the  goods  had  not  been  deliv- 
ered, had  obtained  a  further  master's 
order  that  he  should  be  at  liberty  to 
continue  the  action.  It  was  held  that 
the  plea  was  not  issuable.  Ellis  v. 
Saxon,  33  L.  T.  N.  S.  118. 

Flea  Betting  up  a  Lien. — In  detinue,  a 
plea  setting  up  a  lien  on  the  chattel 
detained,  in  respect  of  a  guaranty  en- 
tered into  by  the  defendant,  at  the 
plaintiff's  request,  for  a  debt  to  be  in- 
curred by  a  third  party,  but  not  stat- 
ing that  the  debt  has  been  or  is  about 
to  be  incurred,  is  good ;  and  the  plain- 
tiff must  show,  by  way  of  answer,  that 
the  guaranty  is  terminated.  iMecklen- 
burgh  V,  Gloyn,  13  W.  R.  391. 

S.  Alabama. — Brown  v.  Brown,  13 
Ala.  308;  Lucas  v,  Pittman,  94  Ala. 
616;  Foster  v.  Chamberlain,  41  Ala. 
167. 

Arkansas, — Danley  v.  Edwards,  i 
Ark.  443. 

Illinois, — Robinson  v.  Peterson,  40 
111.  App.  135. 

jrtf»/«c>ty.— M'Dowell  v.  Hall,  3 
Bibb   (Ky.)    610;    Mansell  v,   Israel, 

3  Bibb  (Ky.)  510;  Crozier  v.  Bryant, 

4  Bibb  (Ky.)  174;  Daniel  v.  Prather,  i 
Bibb  (Ky.)  484;  Tunstall  v.  M'Clel- 
land,  I  Bibb  (Ky.)  186;  Carrel  v. 
Early,  4  Bibb  (Ky.)  370. 
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Jl/i*^^wi>//.— Whitfield  v.  Whitfield, 
44  Miss.  365. 

Virginia. — Garland  v,  Bugg,  i  Hen. 
&  M.  (Va.)  374;  Boggess  v.  Boggess,6 
Munf.  (Va.)486;  Boatright  v.  Meggs, 
4  Munf.  (Va.)  145 ;  Stratton  v,  Minnis, 
3  Munf.  (Va.)  339;  Burnley  v.  Lam- 
bert, I  Wash.  (Va.)  308;  Austin  v. 
Tones,  Gilmer  (Va. )  341 ;  Greenlee  v, 
Bailey,  9  Leigh  (Va.)  536;  Allen 
V.  Harlan,  6  Leigh  (Va.)45;  Bates  v, 
Gordon,  3  Call  (Va.)  556. 

West  Virginia, — Arthur  v,  Ingels, 
34  W.  Va.  643. 

United  States. — Shelby  v.  Guy,  11 
Wheat.  (U.  S.)  361. 

Operation  of  the  nea. — "  The  plea  of 
non  detinet  shall  operate  as  a  denial  of 
the  detention  of  the  goods  by  the  de- 
fendant, but  not  of  the  plaintiff's  prop- 
erty therein,  and  no  other  defense  than 
such  denial  shall  be  admissible  under 
that  plea."  Arthur  v.  Ingels,  34  W. 
Va.  643,  quoting  2  Chitty  on  Pldgs. 
(16th ed.)  727,  Reg.  Gen.  (^^  B.  C.  P. 
and  Exch.  T.  T.,  16  Vict.  r.  15,  i  El.  & 
Bl.  App.  Ixxxi. 

"  The  Reg.  Gen.  Hil.  Term,  4  W.  I V. 
r.  III.,  orders  that  In  detinue  the  plea 
of  non  detinet  shall  operate  as  a  denial 
of  the  detention  of  the  goods  by  the 
defendant,  but  not  of  the  plaintiffs 
property  therein,  and  that  no  other 
defense  than  such  denial  shall  be  admis- 
sible under  the  plea,  consequently  the 
defendant  must  plead  specially  almost 
every  ground  of  defense,  as  that  the 
goods  were  pawned  to  him  for  money 
remaining  unpaid,  and  he  must  also 
plead  specially  any  other  description 
of  lien."    I  Chitty  on  Pldgs.  139. 

After  the  bankruptcy  of  one  of  two 
joint  owners  of  goods,  the  solvent 
owner  may  authorize  the  sale  of  the 
goods,  and  the  broker  who  sells  pur- 
suant to  such  authority  may  set  it  up 
as  a  defense  in  an  action  by  the  as- 
signees of  the  owner  who  has  become 
bankrupt  under  non  detinet.  Morgan 
V,  Marquis,  9  Exch.  145,  33  L.  ].  Exch. 

31. 

IMUrery  to  Tlilrd  Person. — ^A  defense 
that  the  articles  claimed  were  deliv- 
ered by  the  defendant  to  a  third  per- 
son with  the  plaintiff's  consent  may  be 
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right  to  recover,*  and  under  it  the  defendant  may  give  in  evi- 
dence any  matter  which  shows  that  he  does  not  detain  the 
plaintiff's  goods.* 

3.  Puis  Darrein  Continuance. — The  defenses  under  the  plea  of 
non  detinet  are  confined  to  matters  existing  prior  to  or  at  the  com- 
mencement of  the  suit,  and  go  to  the  original  right  of  action  only, 
while  matters  of  defense  arising  after  issue  joined  must  be  pleaded 
puis  darrein  continuance^  Thus  where  the  property  dies  or  is 
destroyed  pending  the  suit,  in  order  to  admit  evidence  of  such  fact 
the  same  must  be  pleaded  puis  darrein  continuance,^  but,  as  a  gen- 
eral rule,  a  plea  setting  up  the  death  or  destruction  of  the  property 
will  constitute  no  defense  to  the  action.*    A  qualified  doctrine  has 

plea/tf  i>  darrein  continuance.  Brown 
V.  Brown,  13  Ala.  208. 

DlBCharge  of  Lien  upon  Cbattels. — ^A 
defendant  cannot,  under  the  plea  of 
non  detinety  insist  that  his  lien  on  the 
chattels  for  expenses,  etc.,  has  not 
been  discharged,  unless  he  insisted  on 
the  lien  when  the  demand  was  made. 
Spencet;.  McMillan,  10  Ala.  583* 

8.  Whitfield  v.  Whitfield,  4^  Miss. 
365;  Brown  v.  Brown,  13  Ala.  208; 
Feagin  v,  Pearson,  43  Ala.  333.  And 
see  generally  the  article  Puis  Darrein 
Continuance. 

In  the  case  of  Brown  v.  Brown,  13 
Ala.  308,  the  determination  of  the 
plaintiff 's  interest  in  the  slave,  pend- 
ing the  action,  resulted  from  the  death 
of  a  person  in  whom  a  life  estate  was 
vested,  whereby  the  respective  parties 
to  the  suit  became  joint  proprietors  of 
the  slave.  The  court  held  that  the  facts 
constituted  a  good  defense  to  the  ac- 
tion but  that  they  must  be  pleaded 
puis  darrein  continuance,  Quoted  in 
Whitfield  V.  Whitfield,  44  Miss.  267. 

4.  Whitfield  V.  Whitfield,  44  Miss. 
265;  Arthur  v.  Ingels,  34  W.  Va.  643; 
Austin  V.  Tones,  Gilmer  (Va.)  J41 ; 
Bethea  v.  McLennon,  i  Ired.  (N.  Car.) 

524- 

5.  Bell  V.  Pharr,  7  Ala.  807 ;  White 
Ross,   5   Stew.   &   P.    (Ala.)    133; 

ylor,  8  Port.   (Ala.)  564; 
Feagin   v.  Pearson,  43  Ala.  ^33 ;  Lay 


given  under  non  detinet.  Anderson  v. 
Smith,  39  L.  J.  Exch.  460. 

Flea  of  "Not  Oullty."— The  plea  of 
**  not  guilty "  is  incorrect  in  detinue, 
the  proper  plea  being  non  detinet. 
Robinson  v.  Peterson,  40  111.  App. 
132. 

1.  Foster  v.  Chamberlain,  41  Ala. 
167. 

a.  Whitfield  V.  Whitfield,  44  Miss. 
265 ;  Danley  v.  Edwards,  i  Ark.  443 ; 
Richards  v.  Frankum,  6  M.  &  W.  430, 
8  D.  P.  C.  346,  4  Jur.  682. 

In  Austin  v.  Jones,  Gilmer  (Va.)  341, 
Brooke,  J.,  in  his  opinion,  says  :  **  The 
pleadings,  generally,  are  the  best  tests 
of  the  law.  The  plea  of  non  detinet 
traverses  the  allegations  in  the  declara- 
tion, and  puts  it  upon  the  plaintiff  to 
prove  them.  As  to  the  possession  of 
the  defendant,  that  need  only  be  proved, 
either  at  the  suing  out  of  the  writ,  or 
at  some  time  before."  Quoted  in  Ar- 
thur V.  Ingels,  34  W.  Va.  643. 

In  Robinson  v.  Peterson,  40  111.  App. 
135,  the  court  said :  **At  common  law 
non  detinet  put  in  issue  the  allegations 
of  plaintiff's  property  or  possession 
and  defendant's  withholding  the  chattel 
sued  for,  but  by  the  'recent  rules,' 
etc.,  imder  a  statute  of  William  IV., 
its  effect  was  limited  in  England  to  a 
denial  of  the  alleged  intention." 

OhatMls  Detained  Xnj  Ot6»t  of  Oonrt. — 
An  officer  sued  in  detinue  for  a  chattel 
that  he  holds  by  order  of  court  must 
show  by  his  plea  how  he  holds  it ;  such 
evidence  is  not  admissible  under  the 
plea  of  non  detinet.  Cromwell  v. 
Clay,  I  Dana  (Ky.)  579. 

Determlnatioii  of  Intereit  Stnoe  Bolt.— 
Upon  issue  joined  on  the  plea  of  non 
detinet  it  is  not  permissible  to  prove 
the  determination  of  the  plaintiff's  in- 
terest since  the  issue  was  joined ;  such 
testimony  is  admissible  only  under  a 


58»    5 

Bettis  V.  Taylor,  8  Port.  (Ala.) 

.      ^*' 3L 
V.    Lawson,    33    Ala.  377;   Carrel  v. 
Early,   4   Bibb  (Ky.)  370;  Arthur  v. 
Ingels,  34  W.  Va.  643. 

Detinue  is '  maintainable  ordinarily 
only  against  a  person  who  has  posses- 
sion of  the  thing  sued  for.  If  this  be 
parted  with  before  judgment,  or,  being 
an  animal,  it  die,  the  plaintiff  is  en- 
titled to  recover,  as  an  alternative,  the 
value  of  the  thing,  to  be  assessed  by  the 
jury.  But  the  action  should  be  brought 
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been  maintained,  however,  in  some  of  our  courts,  and  only  where 
the  property  has  been  destroyed  on  account  of  ill  treatment  on  the 
part  of  the  defendant  will  he  be  liable  for  its  value  in  addition  to 
the  damages  for  its  detention.* 

IX.  Detehsbs — 1.  Generally. — Owing  to  the  limitation  put  upon 
the  plea  of  non  detinet?'  the  defendant  must  plead  specially  any 
ground  of  defense  he  wishes  to  avail  himself  of  at  the  trial.^ 


against  the  person  who  then  has  pos- 
session when  the  suit  is  begun.  Light- 
foot  V.  Jordan,  63  Ala.  234. 

Power  of  Equity  to  Interpoie. — Where, 
in  detinue  for  a  slave,  the  slave  died 
pending  the  action  and  a  judgment 
was  rendered  in  favor  of  the  plaintiff 
in  the  action  for  the  slave  or  the  value, 
it  was  held  that  chancery  had  no  power 
to  interpose  in  favor  of  the  defendant 
and  enjoin  the  judgment  on  the  ground 
of  the  death  ot  the  slave  pending  suit. 
White  V,  Ross,  5  Stew.  &  P.  (Ala.)  123. 

1.  In  Bethea  v.  McLennon,  i  Ired. 
(N.  Car.)  523,  it  was  held  that  the  de- 
fendant might  be  permitted  to  plead  in 
an  action  of  detinue,  as  a  plea  since  the 
last  continuance,  the  death  of  a  slave 
named  in  the  declaration;  and  upon 
such  plea  being  found  true,  there  was 
to  be  no  assessment  of  the  value  of  said 
slave  in  the  verdict,  and  the  plaintiff 
should  have  judgment  for  damages 
only  because  of  the  detention.  It  was 
also  held  that  if  such  death  happened 
while  the  slave  was  in  the  defendant's 
possession  and  without  his  fault,  the 
jury  should  be  instructed  not  to  in- 
clude any  part  of  the  value  of  the 
slave  in  the  estimate  of  damages;  but 
if  it  happened  because  of  ill  treatment, 
neglect,  etc.,  or  after  a  disposition  of 
the  slave  by  the  defendant,  they  should 
be  instructed  that  they  might  include 
the  value  in  such  estimate. 

This  view  of  the  case  was  relied 
upon  and  followed  in  Whitfield  v. 
Whitfield,  44  Miss.  270. 

2.  See  supra,  VIII.  2.  Non  Detinet, 
8.  In  Detinue  fbr  a  Lease,  the  court 

allowed  the  defendant  to  plead,  in  ad- 
dition to  a  denial  of  the  detainer,  first, 
that  the  plaintiff  sued  the  defendant 
for  the  detention  of  the  lease,  and  re- 
covered judgment  in  a  former  action, 
and  issued  execution,  and  took  other 
proceedings  to  enforce  the  judgment ; 
that  the  sum  of  one  hundred  and  fifty 
pounds,  to  secure  which  the  lease  was 
deposited,  was  still  due,  and  that  no 
tender  of  that  sum  had  been  made  since 
the    judgment;     and,    secondly,    on 


equitable  grounds,  that  the  lease  was 
deposited  to  secure  payment  to  the 
plaintiff  of  one  hundred  and  fifty 
pounds  and  interest,  by  way  of  equita- 
ble mortgage,  upon  the  terms  of  an 
agreement  in  writing,  the  former  re- 
covery, and  proceedings  thereon;  that 
the  sum  of  one  hundred  and  fifty  pounds 
was  still  due ;  that  after  the  commence- 
ment of  this  action,  the  defendant  ten- 
dered and  offered  the  plaintiff  his  costs 
of  this  action  up  to  that  time,  and  that 
such  tender  and  offer  were  refused. 
Chilton  V.  Carrington,  16  C.  B.  206, 
24  L.  J.  C.  P.  153. 

Burden  of  Proof  Bhlfling. — In  his  de- 
fense the  defendant  may  prove  a  want 
of  title  to  the  property  in  the  plaintiff 
or  a  want  of  possession  in  himself. 
If  the  plaintiff  shall  have  proved  an 
anterior  possession  in  the  defendant 
the  burden  is  shifted,  and  it  devolves 
upon  the  defendant  to  prove  that  he 
has  been  legally  dispossessed.  Burns 
V.  Morrison,  36  W.  Va.  423. 

Defendant  Tenant  In  Ckmunon. — A  de- 
fense that  the  defendant  was  tenant  in 
common  with  the  plaintiff  cannot  be 
given  in  evidence  under  the  plea  of 
noH  detinet ,  but  must  be  specially 
pleaded.  Mason  v.  Farnell,  12  M.  h 
W.  674,  I  D.  &  L.  576,  13  L.  J. 
Exch.  142. 

Seyeral  Pleas. — Where,  in  detinue  for 
goods,  the  defendantpleaded,  first,  ex- 
cept as  to  part,  non  detinet ;  secondly, 
as  to  that  part,  that  the  plaintiff  ought 
not  further  to  maintain  his  action  in 
respect  thereof,  because,  after  the  com- 
mencement of  the  action,  the  defend- 
ant delivered  the  same  to  the  plaintiff, 
who  accepted  and  received  them ;  and 
thirdly,  as  to  the  damages  sustained  by 
the  detention  of  those  goods,  payment 
into  court  of  one  shilling,  averring  no 
damages  ultra,  it  was  held  that  the 
second  and  third  pleas  were  good. 
Crossfield  v.  Such,  8  Exch.  159,  22  L. 
J.  Exch.  65. 

Return  and  Aooeptanoe  of  CkMds. — In 
detinue,  if  the  defendant  pleads  the 
return  and  acceptance  of   the  goods 
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2.  Want  of  Title  in  Plaintiff.— The  defendant,  in  bar  of  the  action, 
may  show  title  in  a  third  person  at  the  time  of  the  institution  of 
the  suit,^  or,  in  bar  of  the  further  prosecution  of  the  suit,  except 
as  to  damages  and  costs,  that  the  plaintiff's  title  ceased  pending  the 
action.* 

Showing  Title  in  Third  Penon. — Where,  however,  a  plaintiff  in  detinue 
has  shown  a  prior  possession  and  made  out  ^  prima  facie  cdst^  the 
defendant  cannot  defeat  a  recovery  by  showing  merely  an  out- 
standing title  in  a  third  person,  without  connecting  himself  there- 
with.^ If,  however,  the  plaintiff,  never  having  had  actual  possession, 
is  driven  to  proof  of  his  title  to  sustain  his  action,  the  defend- 
ant may  defeat  a  recovery  by  showing  outstanding  title  in  a  third 
person  without  connecting  himself  with  it.* 


after  action  brought,  evidence  on  the 
part  of  the  plaintiff  to  show  their  dam- 
aged state  after  the  commencement  of 
the  action  is  admissible.  M'Grath  v. 
Bourne,  lo  Ir.  R.  Eq.  i6o. 

Lien  on  Sabject-matter  of  Suit. — In 
detinue  for  goods,  to  wit,  one  tliousand 
yards  of  broadcloth  and  two  pieces  of 
other  cloth,  the  defendant,  by  his  plea, 
claimed  a  lien  for  fulling  the  cloths 
mentioned  in  the  declaration,  and  it  ap- 
peared at  the  trial  that  originally  eight 
pieces  of  cloth  had  been  delivered  at 
the  same  time  to  the  defendant  to  be 
fulled,  and  that  six  out  of  the  eight 
pieces  had  afterwards  been  redelivered. 
It  was  held  that  the  plea  only  extended 
to  the  two  pieces  actually  detained,  and 
that  the  defendant  could  not,  under 
that  plea,  set  up  a  claim  of  lien  for  full- 
ing more  than  two  pieces,  but  should 
have  asserted  specifically  his  claim  in 
respect  of  the  eight.  Coombs  v,  Noad, 
lo  M.  &  W.  127,  II  L.  J.  Exch.  409. 

Plea  Denying  Property  In  Plaintiff. — 
On  a  plea  denying  property  in  the 
plaintiff,  it  is  no  defense  that  there  are 
other  persons  cotenants  with  the  plain- 
tiff who  are  not  joined  in  the  action. 
Broadbent  v.  Ledward,  11  Ad.  &  El. 
209,  39  E.  C.  L.  48,  3  P.  &  D.  45. 

1.  Dozier  v,  Joyce,  8  Port.  (Ala.) 
303 ;  Whitfield  v.  Whitfield,  44  Miss. 
368 ;  McCurry  v.  Hooper,  12  Ala.  823. 
See  also  Miller  v.  Tones,  26  Ala.  247. 

2.  Whitfield  v.  Whitfield,  4+  Miss. 
268,  citing  Dozier  v.  Joyce,  8  Port. 
(Ala.)  303. 

3.  Sims  V.  Boynton,  32  Ala.  361 ; 
Traylor  v,  Marshall,  11  Ala.  458;  Mil- 
ler t;.  Jones,  26  Ala.  247;  G^ord  v. 
Stearns,  51  Ala.  434;  Hall  v.  Chap- 
man, 35  Ala.  559. 

Where  the    defendant    in    detinue 


claims  under  a  purchase  at  a  sher- 
iff's sale  from  one  who  was  estopped 
from  denying  the  right  of  possession 
to  be  in  the  plaintiff's  intestate,  he  can- 
not set  up  an  outstanding  title  in  a 
third  person  without  connecting  him- 
self with  it.  Miller  v.  Jones,  Ss  Ala. 
247. 

4.  Foster  v.  Chamberlain,  41  Ala.  158 ; 
Dozier  v,  Joyce,  8  Port.  (Ala.)  303. 
Unless  he  is  prevented  from  so  doing 
by  some  matter  or  thing  amounting  in 
law  to  an  estoppel. 

,  In  Miller  v,  Jones,  26  Ala.  247,  Gold- 
thwaite,  J.,  delivering  the  opinion  of 
the  court,  said  :  "  If  the  plaintiff  were 
to  show  that  he  was  the  owner  at  a 
period  anterior  to  the  suit,  the  defend- 
ant might  well  show  that  he  had  parted 
with  the  title  before  the  commence- 
ment of  the  action,  and  thus  defeat  a 
recovery,  not  by  showing  any  right  in 
himself,  but  by  proving  that  the  other 
party  did  not  occupy  a  position  which 
would  entitle  him  to  recover."  Cited 
in  Foster  v.  Chamberlain,  41  Ala.  166. 

Title  In  a  Trustee. — In  detinue  by  the 
surviving  husband  against  one  of  his 
sons-in-law,  it  was  held  that  the  defend- 
ant could  set  up  an  outstanding  title 
in  a  trustee,  to  whom  the  slave  was 
conveyed  in  trust  for  the  plaintiff's  de- 
ceased wife  for  life,  with  remainder  to 
their  children,  and  this  notwithstand- 
ing the  possession  was  obtained  from 
the  plaintiff  by  stealth  or  violence. 
Lucas  V.  Daniels,  34  Ala.  188. 

Alabama  Statate.— Section  261 1,  Ala- 
bama Code,  provides  that  a  defendant, 
when  sued  in  detinue,  may  make  affi- 
davit that  the  property  sued  for  is 
claimed  by  a  third  person,  and  pray 
for  an  order  that  such  person  come  in 
and  defend.    It  has  been  held    that 
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Fnrad. — So  it  cannot  be  shown  that  the  plaintiff's  possession  of 
the  property  was  acquired  by  fraud  without  connecting  such  fraud 
with  his  own  title.* 

3.  Statute  of  Limitations.— It  seems  that  the  defense  of  the  statute 
of  limitations  is  available  to  the  defendant  under  the  plea  of  non 
detinety^  and  need  not  be  specially  pleaded.* 

X-  VSBDICT — 1.  Generally.— The  verdict  in  detinue  should  be 
responsive  to  all  the  issues  brought  out  on  the  trial.*  At  common 
law,  if  the  verdict  was  not  responsive  to  the  whole  issue  a  venire  de 
novo  was  awarded.* 

2.  Aieeiiing  Valne. — The  verdict,  if  for  the  plaintiff,  should  gen- 
erally assess  the  value  of  all  the  articles  sued  for  separately  when 
it  is  possible.*    The  reason  of  this  rule  is  founded  upon  the  fact 


such  provision  was  never  intended  to 
defeat  the  common-law  right  of  a  de- 
fendant to  set  up  an  outstanding  su- 
perior title  to  plaintiffs,  with  which 
he  connects  himself.  Behr  v,  Gerson, 
95  Ala.  438. 

1.  McGuire  v.  Shelby,  ao  Ala.  456. 

2.  Traun  v,  Keiffer,  31  Ala.  144; 
Lay  V,  Lawson,  23  Ala.  377. 

8.  Ducket  v.C rider,  11  B.Mon.  (Ky.) 
195,  following  Stanley  v.  Earl,  5  Litt. 
(fcy.)38i. 

No  JurlsdletloiL — In  Crozier  v.  Bry- 
ant, 4  Bibb  (Ky.)  177,  it  was  held  that 
where  the  statute  of  limitations  had  been 
pleaded  it  was  not  sufficient  to  reply 
that  the  property  In  controversy  was 
not  within  the  jurisdiction  of  the  court. 

4.  The  defendant  pleaded  npn  d^inet 
and  a  special  plea  in  bar,  to  which  pleas 
there  was  a  general  replication  deny- 
ing the  truth  of  both,  and  issues  were 
joined ;  it  was  held  that  a  general  ver- 
dict was  sufficiently  responsive  to  both 
issues.  Garland  v.  Bugg,  i  Hen.  &  M. 
(Va.  )  374. 

A  verdict  in  detinue  in  these  words : 
'*  We  find  all  the  issues  for  the  plaintiff, 
and  that  the  slaves  named  in  the  pro- 
ceeding^** (specifying  them  by  name) 
**are  the  property  of  the  plaintiff,  »  *  ♦ 
and  that  the  said  slaves  are  in  value 
worth  as  follows,"  etc. ;  **  and  as  the 
plaintiff  releases  all  damages  for  hire, 
we  assess  the  value  of  said  slaves, 
to  wit :  $3450,  as  damages  for  the  plain- 
tiff, to  be  discharged  upon  the  delivery 
of  said  slaves  by  the  defendant  to  said 
plaintiff,"  was  held  substantially  cor- 
rect and  proper  in  form.  Rambo  v. 
Wyatt,  32  Ala.  363-. 

Issue  being  joined  on  the  pleas  of 
non  detinet  and  the  statute  of  limita- 
tions,  a  verdict    that   the    defendant 


doth  detain  the  slaves  in  manner  and 
form,  etc.,  was  held  sufficiently  re- 
sponsive to  both  issues.  Boatright  v. 
Meggs,  4  Munf.  ( Va.)  145. 

Brroneoat  Badftals. — Where  the  jury 
found  for  the  plaintiff  the  slaves  in  the 
declaration  mentioned,  and  proceeding 
to  state  their  names  and  several  values, 
recited  the  name  of  one  of  them  errone- 
ously,it  was  held  that  such  error  should 
be  corrected  by  reference  to  the  decla- 
ration. Boatright  v.  Meggs,  4  Munf. 
(Va.)  145. 

6.  Higgenbotham  v,  Rucker,  2  Call 
(Va.)  2^;  Cornwell  v.  Truss,  2  Munf. 
(Va.)  195. 

Upon  an  action  of  detinue  for  five 
negroes  a  verdict  was  rendered  for 
four  without  any  finding  as  to  the 
fifth.  It  was  held  that  the  verdict  was 
erroneous  in  not  finding  the  whole  is- 
sue, and  that  a  venire  facias  de  novo 
should  have  been  awarded.  Butler  v. 
Parks,  I  Wash.  (Va.)  76. 

Verdict  Findinff  Joint  ValnM.— Where 
the  declaration  lays  separate  values 
and  the  verdict  finds  a  joint  value,  it  is 
error,  and  a  venire  facias  de  novo 
should  be  awarded.  Higgenbotham  v. 
Rucker,  2  Call  (Va.)  265. 

Omifslon  of  a  Material  Finding. — 
Where  the  jury  found  a  special  verdict, 
and,  as  to  some  of  the  slaves,  omitted  to 
state  a  circumstance  which  was  neces- 
sary to  ascertain  whether  the  plaintiff 
was  entitled  to  them  or  not,  the  verdict 
was  insufficient  and  a  venire  de  novo 
ought  to  have  been  awarded.  Robin- 
son V.  Brock,  I  Hen.  &  M.  (Va.)  213. 

•.  Alabama. — Johnson  v,  McLeod, 
80  Ala.  433;  Rowan  v.  Hutchisson,  27 
Ala.  328;  Rambo  v.  Wyatt,  32  Ala. 
363 ;  Cummings  v,  Tindall,  4  Stew.  & 
P.  (Ala.)  357;  Haynes  v.  Crutchfield, 
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that  if,  after  the  operation  of  a  distringas^  any  one  article  cannot  be 
had,  the  court  may,  upon  proper  application,  supersede  the  distrin- 
gas, and  direct  a  fieri  facias  or  other  writ  for  the  value  only.* 
Writ  of  Inquiry. — Where,  however,  by  reason  of  the  number  or 
character  of  the  articles  sought  to  be  recovered,  such  separate 
valuation  is  rendered  impossible,*  or  where,  from  the  peculiar 
circumstances  of  the  case,  it  becomes  unnecessary,'  if  the  jury, 


7  Ala.  194;  Wilson  v.  Barnes,  49  Ala. 
134;  Savage  v.  Russell,  84  Ala.  103; 
Townsend  v.  Brooks,  76  Ala.  310; 
Jones  V.  Anderson,  76  Ala.  432;  Bell 
v.  Pharr,  7  Ala.  807 ;  Jones  v.  Ander- 
son, 83  Ala.  302 ;  Henry  v.  Powell,  90 
Ala.  440. 

A  rkansas. — Lenox  v.  Pike,  2  Ark.  23. 

Kentucky. — Buckner  v,  Haggin,  3  T. 
B.  Mon.  (Ky.)6o. 

Tennessee.— ^XxA^^Tt  v,  Hassell,  6 
Humph.  (Tenn.)  137;  Baker  v.  BcAsly, 
4  Yerg.  (Tenn.)  570. 

Virginia. — Robinson  v.  Brock,  i 
Hen.  &  M.  (Va.)  213;  Holladay  v. 
Littlepage,  2  Munf.  (Va.)  539;  Hig- 
genbotham  v.  Rucker,  2  Call  (Va.) 
265. 

England. -^Ffkwly  v.  Holly,  2  W.  Bl. 

^53- 

Issues  being  joined  on  the  pleas  of 
non  detinet  and  justification  under  le- 
gal process,  a  verdict  finding  the  de- 
fendant not  guilty,  and  assessing  the 
damages  and  the  separate  value  of  the 
slaves,  was  sufficient  under  the  statute 
to  support  a  judgment.  Rowan  v, 
Hutchisson,  27  Ala.  328. 

A  verdict  which  found  the  slaves  in 
the  declaration  mentioned  to  be  the 
property  of  the  plaintiff,  and  affixed  the 
value  of  the  slaves  severally  and  re- 
spectively, and  also  found  the  detention 
of  the  defendant  and  awarded  a  certain 
amount  of  damages  for  the  same,  was 
not  objectionable,  since  it  was  in  the 
approved  form  for  such  cases.  Lenox 
V,  Pike,  2  Ark.  23. 

In  detinue  for  the  patents  of  several 
tracts  of  land,  the  jury  should  assess 
the  value  of  each  patent  separately, 
and  an  omission  to  do  so  is  error. 
Cummings  v.  Tindall,  4  Stew.  &  P. 
(Ala.)  357. 

Iowa  Statute. — Section  3238  of  the 
Iowa  Code  provides  that  the  jury  in 
actions  for  the  recovery  of  specific 
property  must  determine  the  value  of 
the  property  whenever  by  their  verdict 
there  will  be  a  judgment  for  its  recov- 
ery or  return,  and  that  when  required 
to  do  so  by  either  party  they  must  find 


the  value  of  each  article.  Goldsmith 
V,  Willson,  67  Iowa  665. 

1.  Buckner  v.  Haggin,  3  T.  B.  Mon. 
(Ky.)6o. 

**  In  Buckner  v.  Haggin,  3  T.  B.  Mon. 
(Ky.)  59,  the  reason  of  the  rule  why, 
in  detinue  for  several  articles,  the  value 
of  each  must  be  ascertained  by  a  sep- 
arate finding,  is  said  to  be  this,  viz. : 
if  after  the  operation  of  a  distringas 
any  one  article  cannot  be  had,  the 
court  may,  on  prpper  application,  su- 
persede the  distringas  and  direct  a 
fieri  facias  or  other  writ  for  the  value 
only.  According  to  this  rule,  in  an  ac- 
tion for  two  horses,  if  one  only  *  could 
be  obtained  and  the  other  could  not, 
there  would  be  no  means  of  ascertain- 
ing what  credit  should  be  given  in  value 
for  the  one  obtained,  and  what  sum 
should  be  reserved  for  the  one  which 
was  inaccessible,  so  that  either  the 
plaintiff  below  must  be  obstructed  in 
this  event  from  proceeding  further,  or 
the  defendant  from  obtaining  any  credit 
for.  the  horse  surrendered.*  "  Haynes 
V.  Crutchfield,  7  Ala.  199. 

2.  In  detinue  for  a  great  number  of 
tools  and  instruments  belonging  to 
the  business  of  a  photographer,  a  ver- 
dict in  these  words :  **  We,  the  jury, 
find  for  the  plaintiff,  and  not  finding  it 
practicable  to  assess  the  value  of  each 
article  sued  for  separately,  we  assess 

the  value  of  the  whole  at dollars, 

and  we  assess  the  damage  for  its  deten- 
tion at dollars,'*   is    sufficiently 

formal  to  support  a  judgment  for  the 
plaintiff  if  not  objected  to  in  the  court 
below.     Wilson  v.  Barnes,  49  Ala.  134. 

WWt  of  Inanixy. — ^And  even  where  the 
jury  assess  the  damages  aggregately, 
it  seems  that  instead  of  ordering  a 
trial  de  novo^  the  appellate  court  may 
remand  with  directions  to  award  a 
writ  of  inquiry.  Haynes  v.  Crutch- 
field,  7  Ala.  199. 

8.  Wliere  No  Prcdudloe  Beralted. — 
Where  the  verdict  failed  to  asses^  the 
separate  value  of  the  several  slaves,  and 
it  was  clear  that  no  prejudice  had  re- 
sulted, since  the  abolition  of  slavery  in 
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after  ascertaining  the  right  to  belong  to  the.  plaintiff ,  shall  omit  to 
find  the  value  or  assess  the  damages,  a  writ  of  inquiry  may  be 
awarded  to  supply  the  defect.^ 

Yalnation. — The  verdict  may  assess  the  value  of  the  property  as 
of  any  time  between  the  demand  and  the  trial,*  and  may  take 
into  consideration  the  fluctuations  in  the  value  of  the  property.' 

Bemittitnr. — And  if  the  jury  by  their  verdict  assess  an  amount 
in  damages  exceeding  the  value  of  the  property  sued  for,  as  stated 
in  the  declaration  or  established  by  the  evidence,  a  remittitur  of 
such  excess  cures  the  objection.* 

S.  Partial  Finding. — According  to  the  later  practice  a  verdict  in 
detinue  for  part  of  the  property  sued  for  is  good  for  the  plaintiff 
as  to  those  things  found  in  his  favor  and  for  the  defendant  as 
to  the  remainder,*  and   the   plaintiff,  where  the  finding  is  for 


the  meantime  had  made  it  impossible 
for  the  defendant  to  make  a  voluntary 
delivery  or  the  plaintiff  to  compel 
the  same  by  legal  process,  it  was 
held  that  such  was  an  error  of  which 
the  defendant  could  not  complain. 
Rose  V,  Pearson,  41  Ala.  687. 

If  the  plaintiff  in  detinue  fails  to  give 
bond  and  affidavit  necessary  for  ob- 
taining possession  of  the  property  sued 
for,  but  leaves  it  in  the  undisturbed 
possession  of  the  defendant,  he  cannot 
complain  on  error  that  the  jury,  on  re- 
turning a  verdict  for  the  defendant, 
did  not  assess  the  value  of  the  prop- 
erty, nor  that  the  court,  upon  giving 
judgment,  did  not  render  a  judgment 
for  the  property  or  its  alternate  value 
with  damages  for  its  detention.  Sec- 
tion 3194  of  the  code  is  not  applicable 
in  such  a  case.  Lucas  v,  Daniels,  34 
Ala.  188. 

And  so  where  the  verdict  awards 
the  property  to  that  party  who  is  at 
the  time  in  possession  of  it.  Jones  v. 
Pullen,  66  Ala.  306. 

Ol^lectLon  on  Part  of  Defeatoa  Party.  ~ 
A  plaintiff  failing  in  a  detinue  suit 
cannot  complain  that  the  jury  failed 
to  assess  the  alternate  value  of  the 
property  and  damages  for  its  detention. 
Such  judgment  may  work  injury  to  the 
defendant,  but  none  to  him.  Shepherd 
V.  Story,  6a  Ala.  336. 

1.  Buckner  v,  Haggin,  3  T.  B.  Mon. 
( Ky  )  61 ;  Studdert  v,  Hassell,  6 
Humph.  (Tenn.)  137;  Baker  v,  Beasly, 
4  Yerp.  (Tenn.)  570. 

2.  Yonge  v.  Shepperd,  44  Ala.  315 ; 
Johnson  v,  Marshall,  34  Ala.  522; 
Whfte  V.  Ross,  5  Stew.  &  P.  (Ala.)  123. 
See  also  Townsend  v.  Brooks,  76  Ala. 
310. 


8.  Johnson  v.  Marshall,  34  Ala.  528; 
Archer  v.  Williams,  2  C.  &  K.  20,  61 
E.  C.  L.  26, 5  C.  B.  318, 57  E.  C.  L.  318. 

Deterioratloii. — ^The  deterioration  of 
the  property  from  use,  in  addition  to 
the  annual  rent  or  hire,  may  be  consid- 
ered by  the  jury  in  estimating  damages 
for  detention.  Yonge  v,  Shepperd, 
44  Ala.  315. 

Wear  and  Tear. — In  an  action  for  the 
recovery  of  personal  property  in  specie 
the  plamtiff  cannot  recover,  as  dam- 
ages, both  rent  and  ordinary  wear  and 
tear,  since  the  former  includes  the  lat- 
ter. White  V.  Sheffield,  etc.,  St.  R. 
Co.,  90  Ala.  253.       . 

4.  Goodman  v,  Floyd,  2  Humph. 
(Tenn.)  59;  Robbins  v,  Walters,  2  Tex. 
130.  Compare  Bigger  v,  Alderson,  i 
Hen.  &  M.  (Va.)  54.  See  also  article 
Damages,  vol.  5,  p.  700. 

Where,  in  an  action  of  detinue,  the 
jury  gave  the  plaintiff  judgment  for  the 
value  of  a  slave  and  damages  for  his  de- 
tention to  a  larger  amount  than  was 
demanded  in  the  declaration,  it  was 
held  that  the  court,  having  reversed  the 
judgment  for  such  error,  would  proceed 
to  render  such  judgment  as  should  have 
been  rendered  below,  to  wit,  for  the 
amount  of  damages  claimed  in  the  dec- 
laration, provided  the  plaintiff  would 
release  the  surplus.  Goodman  v.  Floyd, 
2  Humph.  (Tenn.)  59. 

Bxooisiye  Valuation  is  not  ground  for 
a  new  trial,  unless  it  is  also  shown  that 
the  defendant  cannot  surrender  the 
property,  and  thus  escape  payment  of 
its  value.  Glascock  v.  Hays,  4  Dana 
(Ky.)58. 

6.  Thomas  v.  Tanner,  6  T.  B.  Mon. 
(Ky.)  61;  Talbot  v,  Talbot,  2  J.  J. 
Marsh.  (Ky.)  6. 
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part  only,  is  barred  as  to  the  things  omitted.* 

XL  JUDOMEHT — 1.  Generally. — The  judgment  in  detinue,  as  in 
other  cases,  should  follow  the  verdict.*  If  the  jury  do  not  find 
damages,  judgment  for  the  thing  detained  without  damages  is 
good.^  So  judgment  may  be  given  for  damages  and  costs 
although  the  article  detained  has  been  restored  to  the  plaintiff,* 
or  where  the  property  for  which  the  action  was  brought  died 
after  demand.*  A  plaintiff  in  detinue  whose  title  to  the  property 
sued  for  is  legally  divested  after  suit  brought  can  recover  nothing 
more  than  damages  for  detention  to  the  time  of  such  divestiture 
and  the  costs  of  the  suit.* 


In  detinue  for  eight  slaves,  a  trial  be- 
ing had  on  the  plea  of  the  general  issue, 
the  jury  returned  a  verdict  that  "  they 
find  for  the  plaintiff  and  assess  the 
value  of  the  slaves  sued  for  as  follows  " 
(specifying  by  name  and  assessing  the 
separate  value  of  all  the  slaves  except 
one,  as  to  whom  the  verdict  was  silent), 
<'and  they  also  find  the  hire  of  said 
slaves  to  be  two  hundred  dollars.'*  It 
was  held  that  the  verdict  was  not  suffi- 
cient to  authorize  the  rendition  of  a 
judgment.  Wittick  v,  Traun,  27  Ala. 
562,  Rice,  J.,  dissenting^  saying  that 
such  verdict  was  good  for  the  plaintifif 
as  to  the  seven  slaves  named  and  good 
against  him  as  to  the  one  not  named. 

1.  Talbot  V,  Talbot,  2  J.  J.  Marsh. 
(Ky.)  6;  Code  Va.  1873,  c.  i73»  §  '3;  4 
Minor's  Inst.  818. 

2.  Lenox  v.  Pike,  2  Ark.  24. 
Failure  to  Assess  Separate  Values. — 

Judgment  on  the  verdict  being  ren- 
dered for  the  plaintiff,  the  failure  to 
assess  the  separate  value  of  the  several 
articles  is  reversible  error.  Jones  v. 
Anderson,  82  Ala.  302 ;  Jones  v.  An- 
derson, 76  Ala.  428;  Townsend  v. 
Brooks,  76  Ala.  308;  Henry  v.  Powell, 
90  Ala.  440.  See  also  Savage  v.  Russell, 
84  Ala.  103. 

Aggregate  Value. — The  verdict  should 
assess  the  value  of  the  property  sued 
for  separately,  and  if  only  its  aggregate 
value  is  assessed  a  judgment  following 
the  verdict  is  erroneous.  Johnson  v. 
McLeod,  80  Ala.  433 ;  Jones  v.  Ander- 
son, 76  Ala.  428. 

judgment  t^  Default. — In  detinue  for 
goods,  judgment  by  default  was  en- 
tered up  as  follows :  **  Therefore  it  is 
considered  that  the  plaintiff  do  recover 
against  the  defendant  the  said  cattle, 
goods,  and  chattels ;  or,  if  the  defendant 
should  not  render  the  same  to  the 
plaintiff,  the  value  thereof,  and  also 
the  damages  by  the  plaintiff  sustained 


by  reason  of  the  detention  thereof." 
After  award  of  a  writ  of  inquiry  to 
assess  the  damages  and  costs,  and  the 
return  of  the  assessment  thereof,  judg- 
ment was  given,  **  that  the  plaintiff 
do  recover  against  the  defendant  the 
said  cattle,  goods,  and  chattels,  or,  if 
the  defendant  should  not  render  the 
same  to  the  plaintiff,  the  value  of  the 
same;  and  that  the  plaintiff  do  also 
recover  against  the  defendant  his  dam- 
ages, costs,  and  charges  aforesaid,  by 
the  said  inquisition  above  found,  and 
also  twenty-seven  pounds  five  shillings 
for  his  costs  and  charges  by  the  court 
here  adjudged  of  increase  to  the 
plaintiff."  It  was  held,  first,  that  the 
judgment  was  final,  and  not  interlocu- 
tory ;  secondly,  that  it  was  erroneous, 
for  not  ascertaining  the  value  of  the 
goods,  nor  giving  any  means  of  ascer- 
taining it;  thirdly,  that  die  defect 
could  not  be  cured  by  a  writ  of  in- 
quiry ;  fourthly,  that  the  plaintiff  could 
not  have  judgment  for  the  damages 
and  costs  only.  Phillips  v.  Jones,  15 
Qi  B.  859,  69  E.  C.  L.  859,  14  Jur. 
1065,  19  L.  J.  Q^,  B.  374. 

8.  Daniel  v.  Prather,  i  Bibb  (Ky.) 
484. 

4.  Danley  t;.  Edwards,  i  Ark.  444; 
Merritt  v.  Merritt,  Mart.  (N.  Car.)  18. 

There  is  no  statute  in  Alabama  au- 
thorizing a  summary  judgment  for  cost 
against  the  sureties  on  a  detinue  bond, 
jointly  with  their  principal,  on  his  dis- 
missal of  the  suit,  and  if  such  judg- 
ment is  rendered  it  will  be  reversed  on 
error  as  to  the  sureties  and  afiirmed 
as  to  their  principal.  Garrott  v.  Fuller, 
36  Ala.  179. 

5.  Danley  v.  Edwards,  i  Ark.  444; 
Carrel  v.  Early,  4  Bibb  (Ky.)  270. 
See  also  May  v.  Jameson,  11  Ark.  3^. 

6.  Cole  V.  Conolly,  16  Ala.  271 ; 
Whitfield  V.  Whitfield,  ^  Miss.  267. 

In  Cole  V,  Conolly,  16  Ala.  271,  the 
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TelvBttfj  VoBtvit — If  the  plaintiff  in  detinue  suffers  a  voluntary 
nonsuit  the  court  can  onlyrender  judgment  against  him  for  costs.^ 

2.  Form  of  Jndgment. —  ihe  judgment  should  be  for  the  property 
sued  for,  if  to  be  had,  or  its  alternate  value,  together  with  damages 
for  its  detention  to  the  time  of  trial  and  for  the  costs  of  the  action.* 


court  said:  **It  is  very  clear  that  if 
the  seizure  bj  the  marshal  of  the 
slaves  in  suit  amounts  to  a  divest- 
iture of  the  plaintiff's  title,  he  should 
not  be  permitted  to  recover  damaees 
for  the  detention  of  the  slaves  after 
that  period,  nor  is  he  entitled  to  a 
judgment  for  the  slaves  themselves." 

S  noted  in  Whitfield  v.  Whitfield,  44 
iss.  367. 

1.  Savage  v,  Gunter,  32  Ala.  ^67. 

A  voluntary  nonsuit  bj  the  plaintiff 
is  a  breach  of  a  detinue  bond  condi- 
tioned as  the  statute  requires ;  and  the 
fact  that  the  property  sued  for  belongs 
to  him  is  no  defense  to  an  action  on 
the  bond,  though  admissible  in  mitiga- 
tion of  damages.    Savage  v,  Gunter, 

33  Ala.  467. 

In  detinue  or  the  corresponding 
statutory  action  **  for  the  recovery  of 
personal  property  in  specie"  (Rev. 
Code,  §§  3593-98)  if  the  plaintiff  ob- 
tains possession  of  the  property  by 
executing  the  necessary  bond  and 
afterwards  suffers  a  voluntary  non- 
suit, the  defendant  may  pursue  the 
summary  remedy  authorized  by  the 
statute,  or,  at  his  election,  sue  on 
the  bond.     Wood  v,  Coman,  56  Ala. 

3.  Alabama, —  Greene  v,  Lewis,  85 
Ala.  321 ;  Wittick  v,  Keiffer,  31  Ala. 
199;  Auerbach  v,  Blackman,  57  Ala. 
616 ;  Robinson  v.  Richards,  45  Ala.  354 ; 
Wilson  V,  Barnes,  49  Ala.  136;  Henry 
V.  Powell,  90  Ala.  440 ;  Jones  v,  Ander- 
son, 82  Ala.  302 ;  Rose  v.  Pearson,  41 
Ala.  687 ;  Harris  v.  Hillman,  26  Ala. 

j;  Brown  v.  Brown,  5  Ala.  508; 
lambo  V,  Wyatt,  32  Ala.  363. 

Arkansas, — Chandler  t».  Byrd,  i 
Ark.  161 ;  Lenox  v.  Pike,  2  Ark.  24. 

Tennessee, — Studdert  v,  Hassell,  6 
Humph.  (Tenn.)  137;  Waite  v.  Dolby, 
8  Humph.  (Tenn.)  406. 

Virginia,  — Bates  v,  Gordon,  3  Call 
(Va.)  556. 

West  Virginia, —  Arthur  v.  Ingels, 

34  W.  Va.  ^. 

judgment  in  tlie  AltemallTe.— A  judg- 
ment in  detinue  for  the  specific  prop- 
erty alone  is  improper,  since  the  judg- 
ment should  be  in  the  alternative,  and 
such  judgment  will  be  reversed.    Wit- 


383; 
Ran 


tick  V,  Keiffer,  31  Ala.  199;  Bell  v. 
Pharr,  7  Ala.  807. 

JmdgmiBt  OorrMtad.  —  In  detinue  m 
judgment  on  verdict  for  the  plaintiff 
<'  that  the  plaintiff  recover  of  said  de- 
fendant the  said  slaves"  (naming 
them),  **  and  on  the  failure  of  said  de- 
fendant to  deliver  said  slaves  to  said 
plaintiff  when  said  plaintiff  demands 
them,  then  that  the  said  plaintiff  have 
and  recover  of  the  said  defendant  the 
sum  of  $3^450,  his  damages  so  assessed 
by  the  jury,"  though  not  in  the  proper 
form,  was  correctwl  on  error  and  af- 
firmed.   Rambo  v.  Wyatt,  32  Ala.  363. 

JndffmMtfc  and  Bxeontlon  Abaolatd. — 
There  is  no  option  of  delivering  up 
the  goods  or  paying  the  value ;  but,  on 
the  contrary,  the  judgment  and  execu- 
tion are  absolutely  for  the  restoration 
of  the  chattel,  if  the  same  can  be 
found,  together  with  damages  and  cost, 
and  only  in  the  alternative  as  to  the 
value  in  case  the  chattel  should  be  de- 
stroyed or  eloigned,  Robinson  v,  Rich- 
ards, 45  Ala.  358. 

finmatorlal  Omlnlons. — A  judgment 
in  detinue  that  the  "  plaintiff  recover 
from  the  said  defendant  the  said  negro, 
Joe,  or  the  sum  of  four  hundred  and 
fifty  dollars  for  the  value,"  etc.,  was 
held  to  be  good,  and  the  omission 
of  the  words  "if  to  be  had,"  etc., was 
regarded  as  an  informality  cured  by 
the  statute  of  jeofails.  Berry  v.  Hale, 
I  How.  (Miss.)  315. 

Money  Judfinant. — If  the  plaintiff  in 
detinue  elects  to  take  the  assessed  value 
of  the  articles  sued  for  and  damages 
for  their  detention,  the  defendant  is 
to  be  considered  owner  and  the  judg- 
ment is  to  be  treated  as  one  for 
money.  Ellis  v.  Gosney,  7  J.  J.  Marsh. 
(Ky.)  109. 

Nonralt  toy  FUinllff. — Where  a  plain- 
tiff in  a  detinue  suit,  having  given 
proper  bond,  executes  a  forthcoming 
bond  on  the  defendant's  failure  to  re- 
plevy and  receives  the  property  from 
the  sheriff,  and  upon  the  trial  takes  a 
nonsuit,  and  a  jury  is  called,  who 
assess  the  value  of  the  property  and 
damages  for  its  detention,  judgment 
is  properly  rendered  against  the  plain- 
tiff for  the  property  or  its  alternate 
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Judgment  ngainet  Adminittraton  and  Ezeonton. — In  detinue  against  an 
administrator  or  executor,  damages  may  be  recovered  for  his 
own  illegal  detention  in  his  representative  capacity  and  for  the 
previous  illegal  detention  of  his  testator  or  intestate.^ 

Amending  Judgment. — Where  the  verdict  is  good  the  judgment  may 
be  amended  from  matter  appearing  upon  the  record.* 

S.  Effect  of  Judgment. — The  property  in  goods  in  respect  of 
which  judgment  has  been  recovered  in  an  action  of  detinue  remains 
in  the  plaintiff  until  execution  is  issued  on  the  judgment.* 

XTT,  Action  ok  DBinruB  Bond. — In  an  action  on  a  detinue  bond 
all  that  is  necessary  for  the  plaintiff  to  allege  jn  his  declaration  is 
the  making  and  delivery  of  the  bond  in  the  manner  required  by 
law  and  a  sufficient  breach  or  breaches  thereof  to  show  a  liability 
on  the  part  of  the  makers  of  the  bond.  And  in  all  cases  the 
liability  declared  on  should  be  set  out  in  such  a  manner  that  an 


value,  together  with  damages  for  its 
detention  and  costs.  Auerbach  v, 
Blackman,  57  Ala.  616. 

1.  English  V.  McNair,  34  Ala.  40. 
Judgment  npon  Revival  of  Suit. — A 

judgment  cannot  be  rendered  against 
an  administrator  in  detinue  where  the 
suit  has  been  revived  against  him, 
unless  the  thing  sued  for  was  in  the 
hands  of  his  intestate  at  the  time  of  the 
suit  brought  or  has  since  come  into 
the  hands  of  the  personal  representa- 
tive and  is  held  by  him  as  assets  of 
the  estate.  Easlv  v.  Boyd,  12  Ala. 
686. 

Perional  Judgment. — ^Judgment  in 
detinue  against  an  executor,  as  such, 
should  be  given  against  him  person- 
ally for  the  goods  by  him  detained 
or  the  alternative  value,  but  for  all 
damages  for  detention,  both  in  his  tes- 
tator's time  and  his  own,  it  should  be 
against  him  de  bonis  testatoris,  Allen 
V.  Harlan,  6  Leigh  (Va.)  42.  See  also 
Greenlee  v,  Bailey,  9  Leigh  (Va.)  526. 
But  see  Catlett  v,  Russell,  6  Leigh 
(Va.)  344,  where  it  was  held  that  such 
judgment  should  be  for  the  goods  or 
alternative  value  against  the  executor 
de  bonis  frofriis  and  for  the  damages 
for  detention,  both  in  the  testator's  and 
executor's  own  time,  de  bonis  testatoris. 
From  this  opinion  two  of  the  judees, 
however,  dissented,  holding  the  doc- 
trine laid  down  in  the  case  above. 

2.  Robinson  v,  Richards,  45  Ala.  358, 
following'  Brown  v.  Brown,  5  Ala.  508. 
See  also  Royall  v,  Eppes,  2  Munf. 
(Va.)479. 

In  a  statutory  action  of  detinue,  when 
the  plaintiff  consents  to  a  nonsuit,  if  a 


judgment  for  costs  is  entered  against 
his  surety  as  well  as  himself,  it  will  be 
considered  a  clerical  misprision  and 
may  be  corrected  at  the  next  term  on 
motion  of  the  defendant,  but  if  such 
judgment  was  ordered  on  due  consider- 
ation, although  it  is  irregular  for  one 
judge  to  correct  the  errors  of  another, 
the  plaintiff  cannot  be  heard  to  assign 
error,  as  no  injury  resulted  to  him  from 
the  amendment.  Harvey  x\  Jeter,  7 
Ala.  688. 

8.  Therefore,  in  liquidation  of  the 
affairs  of  the  defendant  before  execu- 
tion has  issued,  the  plaintiff  cannot 
prove  for  the  value  of  the  goods. 
In  re  Scarth,  23  W.  R.  153,  L.  R.  10 
Ch.  234. 

The  bankruptcy  of  the  defendant 
will  not  vest  title  to  the  goods  in  the 
trustee  in  bankruptcy.  Ex  /.  Drake, 
5  Ch.  Div.  866. 

In  detinue  for  goods,  if  all  or  any 
are  delivered  up  after  action  brought, 
the  plaintiff  cannot  have  judgment  to 
recover  the  goods  so  delivered  to  him, 
or  their  value,  but  may  have  judgment 
to  recover  for  their  detention  if  he  has 
sustained  any  damage,  and  judgment 
to  recover  the  residue  of  the  goods,  or 
their  value,  and  damages  for  their  de- 
tention. Crossfield  v.  Such,  8  Exch. 
159,  22  L.  J.  Exch.  65. 

Where  a  plaintiff  obtained  a  judg- 
ment in  detinue  for  slaves,  and  their 
profits  to  the  rendition  of  the  judg- 
ment, he  could  not  come  into  equity 
for  the  profits  which  afterwards  ac- 
crued pending  an  appeal,  nor  to  re- 
cover their  increase  not  included  in 
such  judgment;  nor  to  compel  the 
8  Volume  VI, 
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intelligent  issue  may  be  taken  on  the  allegations  contained  in 
such  declaration.* 


delivery  of  them  by  purchasers  from 
the  defendant.  Alderson  v.  Biggars,  4 
Hen.  &  M.  (Va.)  470. 

1.  Baker  v.  Pope,  49  Ala.  415. 

A  declaration  upon  a  detinue  bond 
executed  under  section  i  of  chapter  103 
of  the  West  Virginia  Code,  which  does 
not  allege  that  the  plaintiff  in  the  ac- 
tion of  detinue  had  possession  of  the 
property  after  the  bond  was  executed, 
is  fatally  defective.  Bratt  v.  Marum, 
24  W.  Va.  656. 

In  an  action  on  a  detinue  bond  (Rev. 
Code  Alabama^  f  2629)  it  is  not  neces- 
sary to  allege  in  the  complaint  that  the 
writ  was  sued  out  wrongfully  or  mali- 
ciously, nor  to  set  out  the  affidavit  upon 


which  the  writ  was  issued,  nor  to 
allege  that  the  plaintiff  in  the  detinue 
suit  did  not  have  probable  cause  to  sue. 
Baker  v.  Pope,  49  Ala.  418. 

An  averment  in  an  action  on  a  det- 
inue bond  that  the  plaintiff  in  the 
detinue  suit  **  did  fail  in  his  said  suit 
in  detinue  and  has  wholly  failed  to  pay 
the  said  G.  J.  P.,  plaintiff  in  this 
suit,  all  the  costs  and  damages  that  he 
sustained  by  reason  of  the  wrongful 
suing  out  of  said  detinue  writ,"  is  a  suf- 
ficient averment  that  the  detinue  suit 
had  been  tried  and  determined  and  that 
the  defendant  had  sustained  damages 
by  the  bringing  of  the  suit.  Baker  v. 
Pope,  49  Ala.  415. 


664 


Volume  VI. 


DEVISES. 

See  article  LEGACIES  AND  DEVISES. 


DILATORY  PLEAS. 

I  DlFIKITIOir,  665. 
n.  KIKB8  OF  DiLATOBT  PLEA8»  665. 

m  DiLATOBT  Fleas  Not  Fayobed,  666. 

I.  Defikitioit. — A  dilatory  plea  is  one  in  which  the  defendant 
attempts  to  delay  the  plaintiffs  remedy  by  showing  that  there 
is  an  objection  to  the  action  founded  on  principles  of  remedial, 
as  distinguished  from  substantive,  law.  The  purpose  of  the  de- 
fendant in  setting  up  such  a  plea  is  only  to  defeat  the  plaintiffs 
right  to  recover  in  a  particular  action,  and  is  not  a  denial  that  the 
plaintiff  has  a  right  upon  which  he  may  recover.  The  actual 
merits  of  the  plaintiff's  case  are  not  touched  upon,  nor  answered 
by  the  plea,  but  the  defendant  bases  his  objection  to  the  plaintiff's 
recovery  upon  the  ground  that  the  latter  has,  in  the  action  in 
question,  broken  some  rule  of  law  as  to  the  jurisdiction  of  the 
court,  rights  of  persons  to  sue,  their  liability  to  be  sued,  or  the 
proper  method  of  conducting  the  suit.*  Dilatory  pleas  are  prac- 
tically coextensive  with  pleas  in  abatement  and  pleas  to  the 
jurisdiction,  and  the  reader  is  referred  to  the  articles  ABATE- 
MENT IN  Pleading,  vol.  i,  p.  i,  and  Jurisdiction. 

n.  KlHDS  OF  DiLATOBT  FLEAS.— Dilatory  pleas  are  divided  into 

1.  Otber  Deflnltloiis. — The  following  plaintiflf  lacks  capacity  to    sue.     An- 

definitions  of  a  dilatory  plea  have  been  derson  Diet.  Law. 

given :  One  which  goes  to  defeat  the  Dilatory  pleas  are  such  as  delay  the 

particular  action  brought,  merely,  and  plaintiff's  remedy  by  questioning,  not 

which  does  not  answer  as  to  the  general  the  cause  of  action,  but  the  propriety 

right  of  the  plaintiff.     Bouvier   Law  of  the  suit,  or  the  mode  in  which  the 

Diet.  remedy  is   sought.     Gould's  PI.  (5th 

One  that  resists  the  plaintiff's  pres-  ed.),  p.  29. 

ent  right  of   recovery  by  interposing  A   dilatory    plea  is    one    that    only 

some    temporary  objection;   as,   that  delays  the  suit  by  questioning  the  pro- 

the  court  has  no  jurisdiction;  that  the  priety  of  the  remedy,  rather  than  by 
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three  classes:  ist,  pleas  to  the  jurisdiction;  2d,  pleas  to  dis- 
ability of  parties;  3d,  pleas  in  abatement  of  the  writ  or 
declaration. 

To  /vMietim. — By  a  plea  to  the  jurisdiction,  the  defendant 
denies  that  the  court  has  jurisdiction  as  to  the  particular  case ;  as, 
for  instance,  that  the  defendant  is  privileged  to  be  sued  in  some 
other  court ;  that  the  cause  of  action  in  the  case  arose  beyond  the 
limits  within  which  the  court  has  jurisdiction,  or  that  the  court 
has  no  jurisdiction  of  the  matter  constituting  the  cause  of 
action.*  For  a  full  treatment  of  this  subject  see  article  JURIS- 
DICTION. 

To  DiMtUUtj  of  tho  Ptrtioo. — The  defendant  may  plead  that  by 
reason  of  legal  disability  the  plaintiff  is  not  competent,  or  that  he 
himself  is  not  competent  as  a  defendant  in  the  suit.  Such  pleas, 
while  seeking  to  defeat  the  plaintiff's  remedy  in  the  particular 
action  by  setting  out  the  disability  of  the  person  as  plaintiff  or 
defendant,  do  not  deny  his  right  to  recover  in  a  subsequent 
action.*    See  article  Parties. 

In  Abfttomont  of  tlM  Writ  or  DoeUration. — A  plea  in  abatement  is  one 
which  sets  out  a  ground  for  abating  the  writ  or  declaration,  and 
asks  that  this  be  done.'  Such  pleas  are  based  upon  defects  or 
mistakes  either  in  the  writ  itself  or  in  the  manner  in  which  the 
declaration  follows  it.  See  article  Abatement  in  Pleading, 
vol.  I,  p.  I. 

m.  Dhatobt  Pleas  Hot  Favossd.— Dilatory  pleas  are  looked 
upon  with  great  disfavor  by  the  courts,  since  they  tend  only  to 
delay  the  action,  and  do  not  go  to  the  merits  of  the  case.  Such 
pleas  are  strictly  construed,  and  are  most  strongly  intended 
against  the  one  pleading  them.^ 


denying  the  injury.  Robertson  v. 
Fisher,  3  Cai.  (N.  Y.)  99. 

1.  Gould's  PI.  (5th  ed.),  pp.  30-216. 

Pleas  to  the  jurisdiction  are  often 
incorrectly  classed  with  pleas  in  abate- 
ment, since  in  form  they  show  ground 
for  refusing  to  answer  in  the  partic- 
ular court,  and  do  not,  technically 
speaking,  show  a  reason  for  the  abate- 
ment of  the  writ,  though  they  do  in 
fact  abate  it  by  defeating  the  action. 
Stephen's  PI.  (Tyler),  App.,  p.  xxii. 

8.  Gould's  PI.  (5th  ed.),  notes  30- 
aii. 

**A  plea  in  abatement  to  the  person 
of  the  plaintiff  or  defendant  is  such  as 
•hows  some  personal  disability  in  one 
of  these  parties  to  sue  or  be  sued." 
Stephen's  PI.  (Tyler),  p.  85. 

t.  Stephen's  PI.  (Tyler),  p.  85. 

«.  Getchell  v.  Boyd,  44  Me.  aS2; 
Adams  v.  Hodsdon,  33  Me.  22$ ;  Clark 
V.  Warner,  6  Conn.  355;  Trinder  v. 


Durant,  5  Wend.  (N.  Y.)  74;  Clark  v, 
Latham,  35  Ark.  18:  Clifford  v.  Cony, 
T  Mass.  503;  Esdaile  v.  Lund,  la  M. 
A  W.  607;  Foxwist  V.  Tremaine,  2 
Saund.  309^. 

**Pleas  in  abatement  are  interposed 
to  defeat  writs  for  some  defect  in  the 
mode  of  proceeding,  and  are  certainly 
entitled  to  no  particular  favor. "  C  lark 
V.  Brown,  6  N.  H.  434. 

Pleas  in  abatement  are  not  favored, 
but  must  be  taken  with  great  strictness. 
Lewis  V.  State,  i  Head  (Tenn.)  329. 

The  utmost  strictness  is  required  in 
pleas  in  abatement.  They  are  dilatory 
pleas,  and  looked  upon  with  suspicion. 
They  will  not  be  sustained  by  any  in- 
tendment in  their  favor.  Haywood  v, 
Chestney,  13  Wend.  (N.  Y.)  495. 

And  see  generally,  as  to  the  strict- 
ness with  which   pleas  in  abatement 
are  construed,  article  Abatbmbnt  nf 
Plbadino,  vol.  I,  p.  23. 
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Bt  Charlbs  Sumnbr  Lobingibr,  M.A.,  LL.M.,  and  Alfrbd  Pizbt» 

L  Hatitbb  Ain>  OBienr,  668. 

1.  Practice  Defined,  668. 

2.  The  Primitive  Jury,  668. 

3.  Steps  towards  Verdicts  from  Evidence  Produced  in  Courts  669. 

4.  Steps  towards  the  Separation  of  Law  and  Fact,  671. 

a.  Special  Verdicts ,  671. 

b.  Demurrer  to  the  Evidence,  671. 

c.  Nonsuit,  673. 

IL  DSYIIOPMSHT,  673. 

1.  Earlier  and  Minority  Rule,  673. 

a.  Direction  of  Verdict  Viewed  with  Disfavor  and  Seldom  Per- 

mitted, 673. 
(i)  /«  General,  673. 
(2)  Exceptions,  674. 

{a)    Verdict  Directed  that  Party  might  Testify,  674. 
[P)   Verdict  Directed  upon  Documentary  Evidence, 

675. 

b,  ''Scintilla  of  Evidence*^  Rule,  675. 

2.  Later  and  Prevailing  Doctrine,  678. 

a.  In  General,  678. 

b.  Cases  in  Which  Verdict  should  be  Directed,  683. 

(i)   When  there  Is  No  Evidence  to  Support  the  Opposite 
Theory,  683. 

(2)  When  Opposite  Theory  is  Supported  by  No  Evidence  of 

an  Essential  Fact,  686. 

(3)  When  there  Is  No  Conflict  in  the  Evidence  or  Question 

as  to  Its  Credibility,  unless  Different  Conclusions  may- 
be Drawn,  687. 

(4)  In  Cases  of  Variance,  688. 

3.  In  Criminal  Cases,  689. 

in.  Appucatioh,  690. 

1.  In  General,  690. 

2.  Governed  by  Same  Rules  as  Demurrer  to  Evidence^  692. 

3.  Compared  to  Nonsuit,  694. 

4.  Question  of  Credibility  of  Witnesses,  694. 

5.  The  Motion  to  Direct,  698. 

a.  When  to  be  Made,  698. 

b.  Form — Need  Not  be  Written,  699. 

c.  Grounds,  699. 

(i)  Should  be  Specified,  699. 
(2)  Sufficiency,  699. 

6.  Exceptions  and  Remew,  7cx>. 
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7.  Right  to  Go  to  the  Jury,  703. 

8.  Rendition  of  Verdict,  704. 

9.  Particular  Cases  Discussing  Facts  Relative  to  Directing  Verdict^  705. 

CROSS-REFERENCE. 

As  to  Other  Methods  of  Taking  a  Case  from  the  Jury,  -see  articles  DEMUR- 
RERS TO  EVIDENCE,  ante,  p.  438;  DISMISSAL,  DISCONTIN- 
UANCE, AND  NONSUIT 

1.  Hatube  avb  OsiGnr— 1.  Praotioe  Defined.— Directing  the  ver- 
dict is  a  practice  now  employed  in  jury  trials,  by  which  the  judge, 
on  the  theory  that  no  proper  question  is  presented  for  the  deter- 
mination  of  the  ordinary  triers  of  fact,  withdraws  the  case  from 
their  consideration  and  requires  them  to  return  a  perfunctory 
verdict  in  accordance  with  his  direction.*  This  practice  is  the 
outgrowth  and  successor  of  other  forms  of  procedure,  the  employ- 
ment of  which  has  revolutionized  the  functions  and  powers  of  the 
jury.  Under  the  original  view  of  that  institution  no  such  practice 
as  the  direction  of  a  verdict  was  possible,  and  some  knowledge  of 
the  manner  in  which  this  view  was  modified,  and  the  changes 
wrought  through  which  the  present  practice  arose,  is  essential  to  a 
proper  understanding  of  the  existing  law  of  the  subject. 

2.  The  Primitive  Jury. — The  powers  and  functions  of  the  jury  of 
early  times  differed  in  several  important  particulars*  from  those 
now  recognized  as  belonging  to  that  body,  and  in  two  respects 
the  early  law  of  this  subject  was  diametrically  opposed  to  the 
modern.  The  primitive  jury  (i)  did  not  base  its  verdict  entirely 
or  even  largely  upon  evidence  produced  before  it,  but  chiefly  upon 
the  prior  personal  knowledge  of  its  members  ;*  and  (2)  practically 

1.  Parks  V.  Ross,  11  How.  (U.  S.)  8.  BasU  of  Early  Verdlcto.— Pollock 
362 ;  Schuykill,  etc.,  Imp.,  etc.,  Co.  v.  and  Maitland,  History  of  English  Law 
Munson,  14  Wall.  (U.  S.)  442;  Fox  xk  (Cambridge,  1895),  vol.  2,  pp.  619, 
Spring  Lake  Iron  Co.,  89  Mich.  387,  622,  625;  Thayer,  The  Jury  and  Its 
399;  Jones  t'.  Roberts,  37  Mo.  App.  Development,  5  Harvard  Law  Review, 
"163,  177.  Com  fare  Merchants*  Nat.  p.  297,  «t  scq.;  Bigelow,  History  of 
Bank  v.  State  Nat.  Bank,  10  Wall.  (U.  Procedure  in  England  (Boston,  1880), 
S.)  604.  PP- 335-336;  Stubbs,  Const.  History  of 

2.  In  addition  to  those  mentioned  England  (4th  ed.  Oxford,  1883),  ^^^' 
in  the  text  there  was  the  requirement  i,  p.  660;  Forsyth,  Trial  by  Jury  (2d 
that  jurors  be  drawn  from  the  vicin-  Am.  ed.  1875),  p.  124;  Chamberlain, 
age  or  neighborhood.  See  Thayer,  American  System  of  Trial  by  Jury, 
The  Jury  and  Its  Development,  5  Har-  Journal  of  Social  Science,  vol.  23,  p. 
vard  Law  Review,  p.  29^,  et  scq.  On  91,  et  seq.;  BushelPs  Case,  Vaughan's 
the  other  hand  the  earliest  juries  were  Rep.  135,  6  How.  St.  Tr.  999  (1670) ; 
not  necessarily  composed  of  twelve,  Wright  v.  Crump,  7  Mod.  i. 

nor  required  to  give  unanimous  ver-  It  is  a  mistake,  however,  to  regard 

diets.     Thayer,  The  Jury  and  Its  De-  the  jury  even   in  this  early  age  as  a 

velopment,  5  Harvard  Law  Re\'iew,  pp.  mere  body  of  witnesses.     It  was  rather 

295-297;    Forsyth,    History    of  Trial  a  committee  appointed  to  inquire  and 

by  Jury  (2d  Am.  ed.  1875),  xi.;  Cham-  report  on   a  certain    matter.     Those 

beriain,  American  System  of  Trial  by  having    personal    cognizance    of    the 

Jury,  Journal  of  Social  Science,  vol.  23,  facts  were  preferred  as  jurors,  but  in- 

p.  96,  et  seq.  formation  from   outside   sources  was 
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determined  questions  of  both  law  and  fact.^  It  is  obvious  that 
the  possession  of  such  prerogatives  was  wholly  inconsistent  with 
power  on  the  part  of  the  court  to  direct  a  verdict,  for,  since  they 
had  other  sources  of  information,  the  jurors  might  return  a  verdict 
quite  contrary  to  the  evidence  produced  before  them,*  or  even 
where  no  evidence  was  introduced  at  all.^  Moreover,  since  by  its 
general  verdict  the  jury  passed  upon  both  law  and  fact,  the  pre- 
siding judge  was  not  enabled  to  say  that,  as  a  matter  of  law,  the 
evidence  in  behalf  of  either  party,  even  were  it  all  placed  before 
the  court,  was  insufficient  to  warrant  a  verdict.*  The  essential 
reasons  which  move  a  modem  judge  to  direct  a  verdict  were  there- 
fore entirely  wanting  in  early  jury  trials. 

3.  Steps  towards  Verdicts  from  Evidence  Produced  in  Conrt. — Very 
early  in  the  history  of  jury  trials,  changes  were  introduced  which 
led  directly  to,  and  made  possible,  the  modern  practice,  here  under 
discussion.  Among  these  was  a  growing  tendency  towards  the 
production  of  evidence  in  court.*  Then,  too,  early  legal  instru- 
ments or  "charters"  often  contained  attesting  clauses  with  the 
names  of  witnesses  attached,  and  these,  when  the  instrument  itself 
was  in  dispute,  were  usually  summoned  with  the  jury,  either  to  join 
in  its  verdict,*  or,  as  is  urged  by  one  writer,  to  give  evidence  before 


not  forbidden ;  it  was  simply  not  pro- 
duced in  the  form  and  according  to  the 
rules  of  modern  evidence.  See,  on 
this  whole  question,  Pollock  and  Mait- 
land,  History  of  the  English  Law 
(Cambridge,  1895),  ^^l-  2»  PP-  6'9» 
622,  625-626. 

1.  Forsyth,  History  of  Trial  by  Jury 
(2d  Am.  ed.  1875),  P*  ^^^J  Pollock 
and  Maitland,  History  of  the  English 
Law  (Cambridge,  1895),  vol.  2,  pp. 
627,  628.  This  might  or  might  not  be 
done,  according  to  the  nature  of  the 
case.  See  Thayer,  Law  and  Fact  in 
Jury  Trials,  4  Harvard  Law  Rev.  pp. 
147,  148. 

8.  BushelPs  Case,  Vaughan's  Rep. 
135,  6  How.  St.  Tr.  999  (1670),  where 
it  is  said:  "They  may  have  evidence 
from  their  own  personal  knowledge,  by 
which  they  may  be  assured,  and  some- 
times are,  that  what  is  disposed  in 
court  is  absolutely  false;  but  to  this 
the  judge  is  a  stranger,  and  he  knows 
no  more  of  the  fact  than  he  hath  learned 
in  court,  and  perhaps  by  false  deposi- 
tions, and  consequently  knows  nothing. 
The  jury  may  know  the  witness  to  be 
stigmatized  and  influenced,  which  may 
be  unknown  to  the  parties,  and  con- 
sequently to  the  court.'*  See  also 
Graves  v.  Short,  Cro.  Eliz.  616.    , 

8.  **Being  returned  of  the  vicinage, 
whence  the  cause  of  action  ariseth,  Sie 


law  supposeth  them  thence  to  have  suf- 
ficient knowledge  to  try  the  matter  in 
issue  (and  so  they  must),  though  no 
evidence  were  given  on  either  side  in 
court,  but  to  this  evidence  the  judge 
is  a  stranger.*'  BushelPs  Case, 
Vaughan's  Rep.  135, 6  How.  St.  Tr.  999. 

4.  It  seems  probable,  too,  that  the 
itinerant  justices  of  early  Norman 
times  preferred,  in  order  to  relieve 
themselves  from  responsibility,  that 
the  jury  should  pass  upon  all  ques- 
tions. Hence  their  disinclination  to 
exercise  the  power  of  determining 
questions  of  law.  See  Pollock  and 
Maitland,  History  of  the  English  Law 
(Cambridge,  1895),  vol.  2,  pp.  624, 
628,  629. 

5.  '*  In  our  very  first  year  books  we 
see  that  documents  can  be  put  in  *to 
inform  the  jury,'  and  it  is  to  documents 
thus  used,  that,  so  far  as  we  are  aware, 
the  term  'evidence'  was  first  applied." 
Pollock  and  Maitland,  History  of  the 
English  Law  (Cambridge,  1095),  ^'o'- 
2,  p.  625.  The  learned  authors  add 
in  a  note :  **  This  practice  may  per- 
haps go  back  as  far  as  1200." 

6.  Palgrave,  English  Common- 
wealth, p.  I ;  Pollock  and  Maitland, 
History  of  the  English  Law  (Cam- 
bridge, 1895),  ^^^'  2,  p.  626;  Thayer, 
The  Jury  and  Its  Development,  5  Har- 
vard Law  Rev.,  p.  302,  et  seq. 
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It  as  a  body  distinct  from  themselves.*  Gradually  the  reception 
of  evidence  in  court  came  more  and  more  to  displace  the  practice 
of  permitting  juries  to  base  their  verdicts  upon  personal  knowledge 
or  outside  information.  The  change  was  slower  because  of  the 
penalties  of  attaint  which  could  be  inflicted  upon  juries  for  a  false 
verdict,  and  which  might  be  avoided  by  showing  that  a  verdict, 
while  not  sustained  by  evidence  produced  in  court,  was  neverthe- 
less justified  by  facts  within  a  juror's  own  knowledge  or  learned 
by  him  from  others.*  But  as  the  practice  of  attaint  gave  way  •  to 
the  system  of  correcting  improper  verdicts  by  allowing  new  trials 
and  appeals,  the  doctrine  which  permitted  jurors  to  found  their 
opinions  upon  extra-forensic  knowledge  was  displaced  by  the 
modem  rule  which  forbids  them  to  give  any  consideration  to  such 
knowledge.*    When  this  rule  had  once  been  generally  adopted, 


1.  Forsjth,  History  of  Trial  bj  Jury 
(2d  Am.  ed.  187^),  c.  7,  $  i.  The 
further  theory  of  this  writer  that  the 
system  of  trial  per  sectam  was  com- 
bined with  that  by  jur^,  so  that  the 
secta  was  brought  before  the  jury, 
seems  to  be  discredited.  See  Pollock 
and  Maitland,  vol.  2,  p.  626,  note  4, 
citing  Brunner  Schwurgericht,  p.  428. 

8.  See  3  Blackstone  Commentaries, 
p.  404,  where  the  author,  in  discus- 
sing the  **  writ  of  attaint*'  for  a  false 
verdict,  says :  "Those  against  whom  it 
is  brought  are  allowed,  in  affirmance  of 
the  first  verdict,  to  produce  new  mat- 
ter, because  the  petit  jury  may  have 
formed  their  verdict  upon  evidence 
of  their  own  knowledge  which  never 
appeared  in  court."  See  also  Thayer, 
The  Jury  and  Its  Development,  5  Har- 
vard Law  Rev.,  p.  36^  ei  seq,;  Forsyth, 
History  of  Trial  by  Jury  (2d  Am.  ed. 
1875) »  P-  136,  etseq. 

In  Bushell's  Case,  decided  in  1670, 
Vaughan's  Rep.  135,  6  How.  State 
Trials  999,  the  right  of  the  jury  to 
base  its  verdict  on  personal  knowledge 
and  outside  information  is  still  recog- 
nized. Even  so  late  as  the  reign  of 
George  I.,  the  court  refused  to  disturb 
such  verdicts  in  certain  kinds  of  cases. 
Seymour  v.  Day,  2  Stra.  899;  Mattison 
V.  Allanson,  2  Stra.  1238. 

How  gradually  the  change  from  the 
early  practice  was  taking  place  is  well 
shown  by  the  language  used  by  Holt, 
C.  J.,  in  1702.  He  says:  **  If  a  jury 
give  a  verdict  upon  their  own  knowl- 
edge they  ought  to  tell  the  court  so ; 
but  the  fair  way  had  been,  for  such  of 
the  jury  as  had  knowledge  of  the  mat- 
ter, before  they  are  sworn,  to  tell  the 
thing  to  the  court  and  be  sworn  as  a 


witness."  Wright  v.  Crump,  7  Mod. 
I ;  Bennett  and  the  Hundred  of  Hart- 
ford, Style  233. 

8.  The  writ  of  attaint  was  formally 
abolished  in  England  by  the  statute  of 
6  Geo.  IV.,  c.  50,  i  60  (1825),  but  the 
practice  appears  to  have  become  obso- 
lete long  before.  See  Thayer,  The 
Jury  and  Its  Development,  5  Harvard 
Law  Review,  p.  374,  et  seq, 

4.  Modem  DootrliM  ai  to  Bxtra-fiir«a- 
ilo  Knowledge. — i  Thompson  on  Trials, 
$  904,  where  the  learned  author  states 
the  current  doctrine  as  follows :  **  For 
a  juror  to  go  out  of  court,  of  his  own 
motion,  and  make  an  inspection  of  the 
premises  or  thing  In  dispute,  will  be 
good  ground  of  setting  aside  the  ver- 
dict." 

See  further  In  re  Foster's  Will, 
34  Mich.  21,  where  the  court  says: 
"Juries  can  undoubtedly,  and  must, 
use  their  judgment  more  or  less  con- 
cerning documents  laid  before  them, 
and  have  it  in  their  power  to  rely  on 
their*  own  views  very  much,  if  they 
see  fit.  But  the  law  presumes  they 
will  acton  testimony  chiefly,  if  not  en- 
tirely, and  it  would  not  be  proper  to 
assume  that  they  all  have  equal  knowl- 
edge or  skill  in  such  inquiries,  or  that 
when  they  consult  together  the  opin- 
ions of  one  would  not  nave  more  influ- 
ence than  those  of  another,  when  the 
opinions  operate  as  facts  in  the  cause. 
If  a  verdict  were  formed  on  statements 
of  ordinary  facts  by  one  juror  to  his  fel- 
lows it  would  be  a  violation  of  their 
oaths.  When  opinions  are  such  as  to 
stand  in  the  same  light,  the  result  can- 
not be  much  less  dangerous." 

In  an  action  of  assumpsit  for  the 
manufacture  of  furniture,  a  juror  has 
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the  way  was  easy  to  establish  that  corollary  from  it  which  recog- 
nizes the  right  of  a  trial  judge  to  direct  a  verdict  where  none  other 
is  justified  by  the  evidence. 

4.  Steps  towards  the  Separation  of  Law  and  Pact. — Another  change 
from  primitive  trial  practice  which  took  ^Id^ce  pari  passu  with  that 
just  described,  and  in  the  same  direction,  was  the  gradual 
demarkation  of  the  respective  provinces  of  judge  and  jury,  leaving 
to  the  latter  only  questions  of  fact,  and  empowering  the  former 
to  determine  all  questions  of  law. 

a.  Special  Verdicts.  (See  also  article  Verdicts.)— The  first 
step  towards  this  end  is  found  in  the  practice  of  returning  special 
verdicts  in  which  the  jury  answered  certain  interrogatories  which 
had  been  submitted  to  it,  leaving  the  court  to  pronounce  the  law 
of  the  case  upon  the  facts  thus  found.  Such  verdicts  were 
authorized  by  the  statute  of  13  Edward  I.  (1285),  not,  it  seems,  in 
pursuance  of  any  desire  on  the  part  of  judges  to  enlarge  or  define 
their  functions,  but  rather  for  the  purpose  of  enabling  jurors  to 
escape  the  penalty  of  attaint  attendant  upon  a  false  general  ver- 
dict, but  not  prescribed  for  a  special  one.* 

b.  Demurrer  TO  THE  Evidence.  (See  also  article  Demurrers 
TO  Evidence,  ante,  p.  438.) — When  the  practice  of  producing  evi- 


no  right  to  go  privately  and  examine 
the  furniture.  Stampofski  v,  Steffens, 
79  111.  303. 

For  jurors  in  a  homicide  case  to  go 
and  inspect  the  scene  of  the  alleged 
crime  while  out  walking  for  exercise,  in 
charge  of  an  officer,  will  vitiate  their 
verdict.  Eastwood  v.  People,  3  Park. 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  25,  the 
court  saying :  **  It  is  said  that  the  jury 
were  walking  for  recreation  merely, 
pursuant  to  the  leave  given  them  by  the 
court,  and  that  their  coming  upon  the 
ground  in  question  was  purely  acci- 
dental ;  and  such  would  be  the  inference 
from  the  affidavits  of  several  of  the 
jurors ;  but  Charles,  the  foreman,  testi- 
fies that,  as  they  approached  the  place, 
one  of  their  number  remarked  that  *  as 
they  had  got  so  near  the  ground  they 
might  as  well  go  on  down  there^^  and 
in  this  he  is  confirmed  by  the  affidavit 
of  the  officer,  Targee.  It  is  obvious, 
therefore,  that  their  visit  to  the  ground 
was  intentional.  Whether  this  visit  had 
in  fact  any  influence  upon  the  verdict  or 
not,  the  court  will  not  inquire.  It  is 
plain  that,  in  many  cases,  a  view  of  the 
localities  concerning  which  the  wit- 
nesses had  testified  would  have  a 
weighty  influence  in  determining  the 
credit  due  to  such  witnesses,  and  it 
could  hardly  fail,  in  any  case,  to  have 
more  or  less  eflPect  either  to  confirm  or 


weaken  the  force  of  their  testimony." 
But  see,  contra ^  People  v,  Hope,  63 
Cal.  291. 

In  New  Torky  if  a  juror  in  a  prose- 
cution for  assault  visits  the  scene  of  the 
affray,  it  will  constitute  a  misdemeanor, 
but  not  contempt.  People  v.  Oyer  and 
Terminer  Ct.,  loi  N.  Y.  245,  ajftrm- 
*^/r?fi  Hun  (N.  Y.)  277. 

But  such  conduct  on  the  part  of  a 
juror  in  a  civil  cause  will  be  waived  by 
a  party  to  the  suit  who  knows  of  it,  but 
fails  to  bring  it  to  the  attention  of  the 
court.  Stampofski  v.  Steffens,  79  111. 
303 ;  Whitcher  xk  Peacham,  52  Vt.  242. 

The  modern  rule  also  requires  a 
juror  who  has  knowledge  of  the  facts 
to  inform  the  court  so  that  he  may  be 
sworn  and  examined.  See  i  Wharton 
on  Evidence  (3d  ed.),  ^  602.  In  prac- 
tice, however,  there  would  seem  to  be 
little  need  of  applying  this  rule,  as  a 
juror  with  such  knowledge  is  almost 
invariably  challenged  and  excluded. 

1.  Pollock  and  Maitland,  History  of 
English  Law  (Cambridge,  1895),  vol. 
2,  pp.  628,  629.  This  statute  did  not 
curtail  the  right  to  return  general  ver- 
dicts ;  it  merely  forbade  the  justices  to 
force  the  jury,  as  some  justices  appear 
to  have  done,  to  return  a  general  ver- 
dict when  the  jury  desired  to  render 
a  special  one.    2  Tidd's  Practice,  pp. 
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dence  in  court  had  supplanted  that  of  reliance  upon  the  personal 
knowledge  of  jurors  and  outside  information,  opportunity  was  pre- 
sented for  raising  the  question  whether,  as  a  matter  of  law,  the  evi- 
dence was  such  as  to  justify  a  verdict  in  more  than  one  way,  and 
this  opportunity  was  utilized  very  early  in  the  form  of  demurrers 
to  the  evidence,^  a  practice  which  greatly  facilitated  the  separation 
of  the  functions  of  judge  and  jury.  According  to  the  early  rule  a 
party  was  entitled  as  a  matter  of  right  to  demur  to  the  evidence, 
and  his  adversary  was  required  to  join  in  demurrer  or  waive  his 
evidence.*  Later  it  was  held  to  be  entirely  discretionary  with  the 
court  to  compel  a  joinder  in  demurrer,^  so  that  error  could  not  be 
predicated  upon  a  refusal  to  do  so,*  and  the  review  of  a  decision 
upon  such  refusal  was  therefore  attended  with  much  difficulty.* 
Finally,  in  England,  in  a  leading  case,*  decided  in  1793,  the  rule 
was  announced  that  the  facts  admitted  by  the  demurrant  must 
be  specified  on  the  record,  and  the  practice  of  demurring  ta 
the  evidence  thus  became  unserviceable  there.''^  In  America  the 
practice  was  continued  longer,®  but  has  now  generally  fallen  into 
disuse®  and  been  largely  superseded  by  the  practice  of  directing 
the  verdict^*  by  giving  a  peremptory  instruction.** 


1.  See  Thayer,  Law  and  Fact  in  Jury 
Trials,  4  Harvard  Law  Review  147, 162, 
where  this  practice  is  traced  back  as 
far  as  1456.  For  a  full  discussion  of 
this  subject,  with  a  review  of  all  the 
authorities,  see  article  Dbmurrbrs  to 
Evidence,  ante,  p.  438. 

8.  Demurrer  to  Bridenoe— Early  Rule. — 
Suydam  v.  Williamson,  20  How.  (U.  S.) 
427 ;  Gibson  v.  Hunter,  2  H.  Bl.  187 ; 
Wright  V.  Pindar,  Alejm  18,  Style  22 ; 
Baker's  Case,  5  Coke  104,  Cro.  Eliz. 

752- 

In  Lewis  v.  Few,  5  Johns.  (N.  Y.)  i, 
Kent,  Ch.  J.,  says :  **  We  must  give 
our  opinion  on  the  demurrer  .  to  the 
evidence  if  the  defendant  demands  it 
and  brings  on  the  argument/* 

8.  Later  Doctrine. — Suydam  v.  Wil- 
liamson, 20  How.  (U.  S.)  427;  U.  S. 
Bank  v.  Smith,  11  Wheat.  (U.  S.)  172; 
Fowle  V.  Alexandria,  1 1  Wheat.  (U.  S.) 
322 ;  Young  v.  Black,  7  Cranch  (U.  S.) 
565. 

4.  Colegrove  v.  New  York,  etc.,  R. 
Co.,  20  N.  Y.  492. 

5.  Whittington  v.  Christian,  2  Rand. 
(Va.)  353;  Hyers  r.  Wood,  2  Call 
(Va.)  574,  note;  Sujdam  v,  William- 
son, 20  How.  (U.  S.)  427;  Lort  v, 
PEvesque  de  St.  Dairds,  W.  Jones 
331,  Cro.  Car.  341. 

6.  Gibson  v.  Hunter,  2  H.  Bl.  187. 
T.  Thayer,  Law  and  Fact,  4  Harvard 

Law   Review  147,  162 ;  The  Jury  and 


Its  Development,  5  Harvard  Law  Re- 
view 317. 

8.  See  Patrick  xk  Hallett,  i  Johns. 
(N.  Y.)  241;  Lewis  v.  Few,  5  Johns. 
(N.  Y.)  I. 

9.  Colegrove  v.  New  York,  etc.,  R. 
Co.,  20  N.  Y.  492;  2  Thompson  on 
Trials,  ^  2267 ;  Thayer,  Law  and  Fact 
in  Jury  Trials,  4  Harvard  Law  Review 
163,  note  2. 

10.  Parks  v,  Ross,  11  How.  (U.  S.> 
362;  Colegrove  v.  New  York,  etc.,  R. 
Co.,  20  N.  Y.  492;  Thompson  on 
Trials,  5  2267. 

11.  Demurrer  to  Brldenoe  Disi^Utced 
by  Peremptory  Inatmetion. — ''It  is  un- 
doubtedly the  peculiar  province  of  the 
jury  to  find  all  matters  of  fact,  and  of 
the  court  to  decide  all  questions  of  law 
arising  thereon.  But  a  jury  has  no 
right  to  assume  the  truth  of  any  mate- 
rial fact,  without  some  evidence  le- 
gally sufficient  to  establish  it.  It  is, 
therefore,  error  in  the  court  to  instruct 
the  jury  that  they  may  find  a  material 
fact,  of  which  there  is  no  evidence 
from  which  it  may  be  legally  inferred. 
Hence  the  practice  of  granting  an 
instruction  like  the  present,  which 
makes  it  imperative  upon  the  jury  to 
find  a  verdict  for  the  defendant,  and 
which  has  in  many  states  superseded 
the  ancient  practice  of  a  demurrer 
to  evidence.  It  answers  the  same  pur- 
pose, and  should  be  tested  by  the  same 
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c.  Nonsuit.  (See  also  article  Dismissal,  Discontinuance, 
AND  Nonsuit.)— Another  contrivance  which  tended  to  accom- 
plish  the  separation  of  law  and  fact  and  to  bring  the  practice  in 
jury  trials  to  its  present  form,  was  the  nonsuit.  Under  the  early 
rule  a  plaintiff  could  never  be  nonsuited  against  his  will,  for  the  all- 
sufficient  reason  that  the  extra-forensic  information  of  the  jury 
might  make  his  case  far  stronger  than  it  appeared  from  the 
evidence ;  and  even  after  this  reason  ceased  to  exist  th^  rule  itself 
remained,  and  is  yet  followed  in  some  quarters.*  Elsewhere, 
however,  the  involuntary  nonsuit  came  to  take  the  place  of  the 
obsolete  demurrer  to  the  evidence,  and  became  substantially 
the  same  as  a  direction  of  the  verdict.*  ' 

n.  Beyelopmeht — 1.  Earlier  and  Minority  Bole — a.  Direction 
OF  Verdict  Viewed  WITH  Disfavor  and  Seldom  Permitted 
— (i)  In  General, — That  the  practice  of  directing  the  verdict  was 
a  departure  from  earlier  usage  and  was  of  slow  development,  is 
apparent  from  some  of  the  early  American  authorities.  Thus,  in 
a  Texas  case,^  it  was  declared  that  the  judge  "  had  no  right  to 
tell  them  [the  jury]  that  they  must  find  a  verdict  for  either  plaintiff 
or  defendant."  *  So,  in  Virginia,  it  was  said  in  an  early  case  that 
the  trial  court  "  most  certainly  did  wrong  in  directing  the  jury 
that  the  evidence  was  sufficient  to  maintain  the  issue."*  In 
other  jurisdictions   the  courts  were  reluctant   to  sanction  the 


rules."    Grier,   J.,  In  Parks  r.  Ross, 
II  How.  (U.S.)  362. 

1.  Inyolnntary  Nonsuit  Not  Permitted. 
— Dewar  v.  Purday,  3  Ad.  &  El.  166, 
30  E.  C.  L.  57 ;  Wells  v.  Abrahams,  L. 
*R.  7  Q:,  B.  554;  Giblin  v.  McMullen, 
5  Moo.  P.  C.  N.  S.  434;  Daniel  v. 
Metropolitan  R.  Co.,  L.  R.  5  H.  L. 
Cas.  45;  Doe  v,  Grymes,  i  Pet.  (U. 
S.)  469;  Castle  V.  BuUard,  23  How. 
(U.S.)  172 ;  Wells  v,  Gaty,  8  Mo.  681 ; 
Tefft  V.  Ashbaugh,  13  111.  602;  Zittle 
V,  Schlesinger,  46  Neb.  844;  Girard 
V.  Gettig,  2  Binn.  (Pa.)  234;  Wroe  r. 
Washington,  i  Wash.  (Va.)  357. 

2.  2  Thompson  on  Trials,  ^  2267  et 
seq.;  Pratt  v.  Hull,  13  Johns.  (N.  Y.) 
335;  Lomer  v.  Meeker,  25  N.  Y.  361. 
And  see  infra j  IH.  3.  Compared  to 
Nonsuit. 

8.  Texas  Rule. — Reynolds  v.  Wil- 
liams, I  Tex.  311. 

4.  The  opinion  also  contains  the 
following:  "The  latter  part  of  the 
charge  of  the  judge,  in  the  case  before 
us,  was  wrong.  He  directed  the  jury 
*  to  find  a  verdict  for  the  defendant.* 
It  was  going  too  far ;  it  is  doubtless 
what  the  jury  ought  to  have  done, 
from  the  previous  part  of  his  charge 
on  the  law  of  the  case.   It  was  his  duty 


only  to  declare  the  law ;  this  he  had 
done,  and  that  correctly." 

In  San  Antonio  v.  Lane,  32  Tex. 
405,  the  same  court  says  of  the  case 
just  cited :  **  That  this  ruling  was  too 
rigid  is  abundantly  attested  by  the 
subsequent  and  repeated  decisions  of 
this  court — decisions  which  were  con- 
curred in  by  the  eminent  and  lamented 
judge  who  delivered  the  first.  This 
opinion  has  not  been  overruled  in 
terms,  but  certainly  the  severity  of  the 
rule  has  been  greatly  relaxed.'*  See 
also  Mitchell  v.  DeWitt,  20  Tex.  294, 
and  other  Texas  cases  referred  to  in 
San  Antonib  v.  Lane,  32  Tex.  416,  to 
the  effect  that  the  extreme  doctrine  of 
authority  above  cited  had  been  dis- 
carded in  Texas. 

6.  Early  Virginia  Rule. — Keel  v.  Her- 
bert, I  Wash.  (Va.)  203,  the  court  fur- 
ther saying:  "This  was  a  question 
which  belonged  exclusively  to  the  jury, 
and  ought  to  have  been  left  with  them, 
without  any  such  declaration,  or  direc- 
tion, unless  the  court  (by  a  demurrer  to 
the  evidence  having  been  filed),  had 
been  compelled  to  decide  upon  it.** 
Compare  Hollingsworths  v,  Dunbar,  5 
Munf.  (Va.)  199;  Fisher  v.  Duncan,  i 
Hen.  &  M.  (Va.)  563 ;  Martin  v.  Stover, 
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practice  of  directing  the  verdict.*  In  Tennessee  \\i^  state  con- 
stitution contains  a  clause  forbidding  judges  to  "  charge  jurors 
with  respect  to  matters  of  fact;'**  and  upon  this  the  courts  of 
that  jurisdiction  have  based  the  rule,  which  yet  prevails  there,  that 
a  direction  of  the  verdict  is  improper,^  though  it  does  not  always 
constitute  reversible  error  *  In  Georgia  the  practice  of  directing  the 
verdict  is  still  viewed  with  disfavor,*  but  is  nevertheless  tolerated .• 
(2)  Exceptions — (»)  Verdict  Directed  that  Pwrty  might  Teetiiy. — Prior 
to  the  abrogation  of  the  rule  which  forbade  a  party  to  testify  in 
his  own  case,  the  practice  of  directing  the  verdict  was  sometimes 
employed  to  mitigate  the  hardships  resulting  therefrom.  If,  in 
an  action  against  several  defendants,  there  was  no  evidence  to 
charge  one  or  more  of  them  with  liability,  a  verdict  was  often 
directed  in  favor  of  such,  after  which  his  or  their  competency  was 
the  same  as  that  of  any  other  witness.''^     But  in  such  cases  it  was 


3  Call  (Va.)  514;  Calvert  r.  Bowdoin, 
cited  in  2  Call  (Va.)  513. 

1.  Illinois. — Phelps  t».  Jenkins,  5  111. 
48;  Rankin  v,  Curtenius,  12  111.  334; 
Caveny  v.  Weiller,  90  111.  158. 

In  Deshler  v.  Beers,  33  111.  368,  it  was 
held  that  where  a  fact  necessary  to  the 
plaintifTs  recovery  is  not  proved,  the 
case  should  be  submitted  to  the  jury, 
under  an  instruction  that  if  they  find 
it  not  proved  their  verdict  should  be 
for  the  defendant. 

Kentncky. — Bucklin  r.  Thompson,  i 
J.  J.  Marsh.  (Ky.)  223. 

Missouri. — Robbins  v.  Alton  M. 
&  F.  Ins.  Co.,  12  Mo.  380;  Morse  v. 
Maddox,  19  Mo.  451. 

3.  Tenn.  Const.,  art.  6,  ^  9. 

8.  Tennewee  Role. — Jones  v.  Chero- 
kee Iron  Co.,  i±  Lea  (Tenn.)  157; 
Fitzpatrick  v.  Fain,  3  Coldw.  (Tenn.) 
15 ;  Kirtland  v.  Montgomery,  i  Swan 
(Tenn.)  452. 

"  The  duty  of  the  judge,  under  our 
Constitution,  is  to  state  the  evidence 
when  necessary,  and  tell  the  jury  what 
the  law  would  be  if  the  facts  thus 
stated  to  be  evidence  were  proved  to 
their  satisfaction.  It  was,  therefore, 
error  for  the  judge  to  tell  the  jury  to 
find  a  verdict  for  one  of  the  parties. 
He  should  have  instructed  them  upon 
the  principles  of  the  law,  and  left  them 
to  find  the  facts.  Robinson  v.  Louis- 
ville, etc.,  R.  Co.,  2  Lea  (Tenn.)  596.'' 
Gregory  v.  Underbill,  6  Lea  (Tenn.) 
207.  The  practice  of  demurring  to 
the  evidence  is,  however,  expressly 
sanctioned  in  Tennessee  by  very  re- 
cent authority.  See  article  Demur- 
rers TO  Evidence,  ante^  p.  438. 


In  Ayres  t*.  Moulton,  5  Coldw. 
(Tenn.)  154,  the  trial  court  instructed 
as  follows :  **  From  the  facts  as  proven 
in  this  case  the  plaintiffs  are  entitled 
to  recover  of  the  defendant  the  sum 
sued  for."  The  supreme  court  re- 
versed the  judgment,  saying:  **  This 
was  a  clear  invasion  of  the  province  of 
the  jury,  and  a  violation  of  section  9  of 
article  6  of  the  Constitution.*' 

4.  Robinson  v.  Louisville,  etc.,  R.  Co., 
a  Lea  (Tenn.)  594,  where  it  is  ob- 
served :  "  But  this  court  will  not  always 
reverse  for  errors  of  this  character; 
where  we  can  see  clearly  that  the  plains 
tiflf  could  in  no  event  be  entitled  to  a 
recovery,  even  according  to  his  own 
showing,  we  would  not  reverse  a  judg- 
ment against  him  even  though  the  court 
erred,  as,  for  instance,  in  an  action  of 
ejectment  where  it  clearly  appears  the 
plaintiff  has  no  title." 

6.  Georgia  Role. — **  On  what  prin- 
ciple the  case  was  decided  by  the  court 
below,  we  cannot  see.  Indeed,  unless 
it  is  a  case  which  is  so  plain  that  it 
would  be  useless  to  send  it  back,  it 
would  be  done  because  the  court  di- 
rected the  verdict,  ivkichy  under  Geor- 
gia practice^  it  had  no  power  to  do" 
Manning  v.  Mitchell,  73  Ga.  665.  See 
also  Hobby  v.  Alford,  73  Ga.  791, 
where  the  court  says  in  the  head  notes : 
*'  The  better  practice  is  to  let  the  jury 
retire  and  not  to  direct  a  verdict"  Com- 
/rtr^  Mixon  v.  Warren,  94  Ga.  688. 

6.  Morris  v.  Reid  (Ga.  1896),  23  S.  E. 
Rep.  839 ;  Hobby  v.  Alford,  73  Ga.  791 ; 
Mixon  V.  Warren,  94  Ga.  688. 

T.  Direetlon  for  One  of  Several  Defend-^ 
ante. — Wilmarth  v.  Mountford,  4  Wash. 
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required  that  "  the  want  of  evidence  against  a  party,  in  order  to 
entitle  him  to  be  a  witness,  should  be  so  glaring  and  obvious  as 
to  afford  strong  grounds  of  belief  that  he  was  arbitrarily  made  a 
defendant  to  prevent  his  testimony/'*  And  before  such  a  direction 
could  be  made  at  the  close  of  plaintiff 's  case,  it  was  necessary  not 
only  that  there  was  no  evidence  against  the  defendant,  but  also 
no  probability  of  any  being  introduced  in  the  further  progress  of 
the  trial  a 

(b)  Verdict  Directed  upon  Doovmentary  Evidence. — Even  where  the  prac- 
tice of  directing  the  verdict  was  viewed  with  disfavor,  an  exception 
was  made  in  cases  involving  only  written  evidence.  In  such  case 
the  verdict  might  be  directed  upon  the  theory  that  the  construction 
and  effect  of  written  evidence  were  for  the  court  to  determine.^ 
But  where  the  legal  import  of  a  written  instrument  depended  not 
merely  upon  its  construction  but  upon  collateral  facts  and  circum- 
stances, it  was  held  that  the  inferences  to  be  drawn  therefrom 
should  have  been  left  with  the  jury.* 

b,  "  Scintilla  of  Evidence  "  Rule. — The  reluctance  of  the 
courts  to  invade  the  province  of  the  jury  by  sanctioning  the  prac- 
tice of  directing  the  verdict  survives  in  the  form  of  a  rule  in  force 
in  some  jurisdictions,  to  the  effect  that  a  verdict  may  be  directed 
only  where  there  is  no  evidence,  however  slight,  and  no  inference 


(U.  S.)  79;  Owens  v.  Derby,  3  111.  26; 
Cochran  v.  Amnion,  16  111.  316. 

A  verdict  may  be  directed  against 
one  of  several  defendants  where  he  is 
not  legally  liable. 

Michigan,— ^Q%t<t\\o  v.  Ten  Eyck,  86 
Mich.  348. 

Mississippi. — Bell  v.  Morrison,  27 
Miss.  68. 

Missouri. — Brown  v.  Burrus,  8  Mo. 
26;  Young  V.  Croughton,  17  Mo.  367 ; 
Hood  V.  Mathis,  21  Mo.  308;  Brown  v. 
Lewis,  25  Mo.  335. 

New  Tork. — Van  Deusen  v.  Van 
Slyck,  15  Johns.  (N.  Y.)  223 ;  Schermer- 
hom  V.  Schermerhorn,  i  Wend.  (N. 
Y.)  119;  Moon  V.  Eldred,  3  Hill  (N. 
Y.)  104;  Bates  v.  Conkling,  10  Wend. 
(N.  Y.)  390;  Fox  V.  Jackson,  8  Barb. 
(N.  Y.)  355.  But  compare  Montfort 
V.    Hughes,  3   E.   D.  Smith    (N.  Y.) 

595- 

South  Carolina. — Marshall  v.  Rey- 
nolds, 2  Spears  (S.  Car.)  166. 

Tennessee. — Beasley  v.  Bradley,  2 
Swan(Tenn  )  i8i;  McCully  v.  Malcom, 
9  Humph.  (Tenn.)  188. 

England. — Wynne  v.  Anderson,  3 
C.  &  P.  596,  14  E.  C.  L.  471 ;  Crabb  v. 
Killick,6  C.  &  P.  216,  25  E.  C.  L.  363. 

1.  Brown  v,  Howard,  14  Johns.  (N. 
Y.)  120;  Phillips's  Evidence  61;  Bul- 


ler  285;  Bates  t;.  Conkling,  10  Wend. 
(N.  Y.)  390;  Fox  V.  Jackson,  8  Barb. 
(N.  Y.)  355. 

%.  Benoist  v,  Sylvester,  26  Mo.  585 ; 
Morley  v.  Coolbaugh,  35  Pa.  St.  237. 
Compare  Sowell  v.  Champion,  6  Ad.  & 
El.  407,  33  E.  C.  L.  92. 

8.  WHtten  Bvldenoe. — On  documen- 
tary evidence,  legally  sufficient  and 
unimpeached,  a  verdict  may  be  directed 
for  the  party  having  the  burden  of 
proof.  Bevans  v.  U.  S.,  13  Wall.  (U. 
S.)  56;  Knox  V.  Fair,  17  Ala.  503; 
Rigby  V.  Norwood,  34  Ala.  129;  Hein- 
sen  V.  Lamb,  117  111.  549;  American 
Ins.  Co.  V.  Butler,  70  Ind.  i ;  Potter  v. 
Wooster,  10  Iowa  334 ;  Thorp  v.  Craig, 
10  Iowa  461 ;  Meka  v.  Brown,  84  Iowa 
711;  Skeene  v.  Fishback,  i  A.  K. 
Marsh.  (Ky.)  356;  Webb  v.  Mears,  45 
Pa.  St.  222;  Mixer  v.  Williams,  17 
Vt.  457;  Macbeath  v.  Haldimand,  i 
T.  R.  172;  Reld  V.  Reid,  11  Tex.  586; 
Rogers  i'.  Broadnax,  24  Tex.  538;  Wil- 
liams V.  Davidson,  43  Tex.  i.  .Com- 
pare Bond  V.  Mallow,  17  Tex.  636, 
where  the  direction  of  a  verdict  seems 
not  to  be  restricted  to  cases  where  the 
evidence  is  documentary.  But  see 
Martin  v.  Stover,  2  Call  (Va.)  514. 

4.  Etting  v.  U.  S.  Bank,  11  Wheat. 
(U.  S.)  60. 
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to  be  drawn  from  the  facts,  which  will  support  the  opposite  theory. 
This  is  known  as  the  "  scintilla  of  evidence  '*  rule,  because  when- 
ever a  party  has  produced  a  scintilla  of  proof  in  his  favor  he  is 
entitled,  in  those  jurisdictions  where  this  rule  prevails,  to  have 
his  case  submitted  to  the  triers  of  fact.*    Where  this  rule  prevails 


1.  Alabama. — Gillespie  r.  Battle,  15 
Ala.  276;  Lawler  v.  Norris,  28  Ala. 
675 ;  Sanders  v,  Edmonds,  98  Ala.  157 ; 
Bromley  v.  Birmingham  Mineral  R. 
Co.,  95  Ala.  397. 

Arkansas. — Little  Rock,  etc.,  R.  Co. 
V.  Barker,  33  Ark.  350;  Overton  v. 
Matthews,  35  Ark.  146. 

Georgia. ^-TYiOTti'psoTi  v.  Etowah 
Iron  Co.,  91  Ga.  538;  Mizon  v.  War- 
ren, 94  Ga.  688. 

Illinois. — Winne  v.  Hammond,  37 
111.  99;  House  V.  Wilder,  47  111.  510; 
Merricks  v.  Davis,  65  111.  319;  Smith 
V.  Gillett,  50  111.  290;  Pennsylvania 
Co.  V.  Conlan,  loi  111.  93;  Pennsyl- 
vania Co.  V.  Stoelke,  ioa  111.  201 ; 
Riedle  v.  Mulhausen,  20  111.  App.  68. 

Indiana. — Crookshank  v.  Kellogg,  8 
Blackf.  (Ind.)  256;  Haynes  f.  Thomas, 
7  Ind.  38 ;  Lawrenceburgh,  etc.,  R.  Co. 
V.  Montgomery,  7  Ind.  474;  New  Al- 
bany V,  Ray,  3  Ind.  App.  321 ;  Kearns 
V.  Burling  (Ind.  App.  1896),  42  N.  E. 
Rep.  646. 

Iowa. — Robinson  t*.  Illinois  Cent.  R. 
Co.,  30  Iowa  401 ;  Green  v.  Milwaukee, 
etc.,  R.  Co^jS  Iowa  100;  Powers  v. 
Council  Bluffs,  45  Iowa  652;  Sperry 
V,  Etheridge,  63  Iowa  543;  Citizens' 
Bank  v.  Rhutasel,  67  Iowa  316;  Battis 
V.  McCord,  70  Iowa  46. 

Kansas. — Fox  v.  Campbell,  49  Kan. 
331.  Any  evidence  fairly  tending  to 
prove  the  issue  must  be  submitted  to  the 
jury.  Kelley  v.  Ryus,  48  Kan.  120; 
Fox  V.  Campbell,  49  Kan.  331. 

Kentucky. —  Stephens  v.  Brooks,  2 
Bush  (Kv.)  137;  Reed  v.  Bragg,  5  J.  J. 
Marsh.  (Ky.)  620;  Thompson  v.  Thomp- 
son, 17  B.  Mod.  (Ky.)  22;  Nichols  v. 
Chesapeake,  etc.,  R.  Co.  (Ky.  1886),  2 
S.  W.  Rep.  181. 

3/aii»tf.— Sawyer  v.  Nichols,  40  Me. 
212. 

Maryland. — ^Tyson  v.  Rickard,3  Har. 
&  J.  (Md.)  109,  dissenting  opinion;  Bar- 
ger  V.  Collins,  7  Har.  &  J.  (Md.)  213; 
Caton  V.  Shaw,  2  Har.  &  G.  (Md.)  13; 
Davis  V.  Barney,  2  Gill  &  J.  (Md. )  382 ; 
Richardson  v.  Milburn,  17  Md.  67. 

*'  It  is  true,  as  has  been  often  said,  that 
where  testimony  is  derived  from  a  le- 
gal source,  and  is  pertinent  to  the  issue, 


or,  in  legal  language,  tends  to ^rove  the 
issue,  it  must  be  submitted  to  the  jury, 
though  weak  and  inconclusive  in  itself, 
its  sufficiency  in  fact  being  a  question 
for  their  exclusive  cognizance.  But 
the  lej^al  sufficiency  of  the  evidence 
adduced  to  sustain  the  issue  or  to  Estab- 
lish any  particular  fact  material  to  its 
determination  is  a  question  of  law  and 
not  of  fact.'*  Clarke  v.  Dederick,  31 
Md.  148. 

Massacknsetts.^O' Kelly  V.  0*Kelly, 
8  Met.  (Mass.  )436 ;  Lane  v.  Old  Colony, 
etc.,  R.  Co.,  14  Gray  (Mass.)  143;  Gavett 
V.  Manchester,  etc.,  R.  Co.,  16  Gray 
(Mass.)  501. 

Mickigran. — Wisner  v.  Davenport,  5 
Mich.  501 ;  Grand  Trunk  R.  Co.  v. 
Nichol,  18  Mich.  170;  Sheldon  v. 
Flint,  etc.,  R.  Co.,  59  Mich.  172; 
Mynning  v.  Detroit,  etc.,  R.  Co.,  64 
Mich.  93 ;  Parrish  v.  Bradley,  73  Mich. 
610;  Fox  V.  Spring  Lake  Iron  Co.,  89 
Mich.  387. 

Mississippi.  —  Perry  v.  Clarke,  5 
How.  (Miss.)  495;  Frizell  v.  White, 
27  Miss.  198;  Wilson  v.  Clarke,  27 
Miss.  270;  Garnett  v.  Kirkman,  33 
Miss.  389. 

Missouri. — Speed  v,  Herri  n,  4  Mo. 
/  Whitney  v.  State,  8  Mo.  165; 
^bouchon  v.  Boon,  10  Mo.  443;  Lee 
V.  David,  11  Mo.  114;  Chouteau  v. 
Steamboat  St  Anthony,  12  Mo.  389; 
Robbins  v.  Alton  M.  &  F.  Ins.  Co.,  12 
Mo.  380;  Hays  v.  Bell,  16  Mo.  496; 
Houghtaling  v.  Ball,  19  Mo.  84;  Morse 
t;.M£u)dox,  19M0. 451 ;  Rippey  v.  Friede, 
36  Mo.  523;  Bowen  v.  Lazalere,  44  Mo. 
183;  Owens  V.  Rector,  44  Mo.  389; 

Iaccard  v,  Anderson,  37  Mo.  91  \  Mc- 
Lown  V.  Craig,  39  Mo.  156;  Singleton 
v.  Pacific  R.  Co.,  41  Mo.  466;  Rout- 
song  V.  Pacific  R.  Co.,  45  Mo.  236; 
Mathews  v.  St.  Louis  Grain  Elevator 
Co.,  50  Mo.  149;  St.  Vrain  v.  Colum- 
bia Bottom  Levee  Co.,  56  Mo.  590; 
Holliday  t*.  Tones,  59  Mo.  482;  Brink 
V.  Kansas  C5it3',  etc.,  R.  Co.,  17  Mo. 
App.  177;  Voegeli  r.  Pickel  Marble, 
etc.,  Co.,  56  Mo.  App.  678;  Working- 
men's  Banking  Co.  v,  Blell,  J7  Mo.  App. 
410,  where  defendant's  only  evidence 
was  the  cross-examination  of   plain- 
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it  is  not  rendered  inapplicable  by  the  fact  that  the  evidence  may 
be  insufficient  to  support  the  verdict,  and  that  the  latter  must  be 
set  aside  upon  a  motion  for  a  new  trial.^ 


tiff's  witnesses;  Emerson  v.  Sturgeon, 
18  Mo.  171.  Any  evidence,  however 
slight  it  may  be,  and  wiiether  direct  or 
inferential,  must  be  submitted  to  the 
jury.    Charles  r.  Patch,  87  Mo.  450. 

Nebraska. — Johnson  v,  Missouri  Pac. 
R.  Co.,  18  Neb.  690. 

New  Hampshire. — Arnold  v,  Prout, 
51  N.  H.  587. 

New  Tork,  —  Smith  v.  Young,  2 
Barb.  (N.  Y.)  545- 

North  Carolina.'^ Wells  v.  Clem- 
ents, 3  Jones  (N.  Car.)  168;  State  v. 
Allen,  3  Jones  (N.  Car.)  257;  Jordan 
V.  Lassiter,  6  Jones  (N.  Car.)  130. 

Pennsylvania. — Koons  v.  Steele,  19 
Pa.  St.  203;  Thomas  v.  Thomas,  21 
Pa.  St.  315;  Mclldowny  v.  Williams, 
28  Pa.  St.  492 ;  Hogan  v.  West  Maho- 
noy  Tp.  (Pa.  1896),  34  Atl.  Rep.  563. 

"This  evidence  was  not  very  dis- 
tinct, but  under  the  circumstances  it 
ought  not  to  have  been  excluded  from 
the  jury.  It  was  at  least  a  spark."  Fitz- 
water  v.  Stout,  16  Pa.  St.  22. 

Sou/h  Carolina.  —  Altee  v.  South 
Carolina  R.  Co.,  21  S.  Car.  550. 

South  Dakota. — In  Haugen  v.  Chi- 
cago, etc.,  R.  Co.,  3  S.  Dak.  394,  the 
syllabus  written  by  the  court  reads: 
**A  trial  court  will  direct  a  verdict 
only  when  there  is  a  total  absence  of 
evidence  upon  some  essential  issue,  or 
where  there  is  no  conflict  and  the  evi- 
dence is  susceptible  of  only  one  con- 
struction.'* 

Texas. — Roddy  v.  Kingsbury,  5  Tex. 
152;  Parker  v.  Leman,  10  Tex.  116; 
Lea  V.  Hernandez,  10  Tex.  137;  Pat- 
ton  V.  Rucker,  29  Tex.  402 ;  San  An- 
tonio V.  Lane,  32  Tex.  405;  Fitzgerald 
V.  Hart(Tex.  1891),  17S.  W.  Rep.369; 
Johnston  v.  Drought  (Tex.Civ.  App. 
1893),  22  S.  W.  Rep.  290. 

Virginia. — **  It  is  elementary,  and  is 
firmly  settled  in  Virginia,  that  the 
court  responds  to  questions  of  law  and 
the  jury  to  questions  of  fact.  The 
court  must  decide  on  the  admissibility 
of  evidence,  that  being  a  question  of 
law ;  but  not  as  to  its  weight  after  it 
is  admitted,  that  being  a  question  of 
fact."  Tyler  v.  Chesapeake,  etc.,  R. 
Co.,  88  Va.  389. 

United  States. — MXanahan  v.  Uni- 
versal Ins.  Co.,  I  Pet.  (U.  S.)  170; 
Greenleaf  v.  Birth,  9  Pet.  (U.  S.)  292; 


Metropolis  Bank  v.  Guttschlick,  14  Pet. 
(U.  S.)  19;  Schuchardt  v.  Aliens,  i 
Wall.  (U. S.)  359;  Arthurs. Cumming, 
91  U.S.  362;  Charter  Oak  L.  Ins.  Co. 
V.  Rodel,  95  U.  S.  232 ;  Eddy  v.  Evans, 
58  Fed.  Rep.  151 ;  New  Orleans,  etc., 
R.  Co.  v.  Thomas,  60  Fed.  Rep,  379. 

**  If  the  court  erred  in  not  giving  a 
binding  instruction  asked,  it  must  be 
either  by  reason  of  some  insuperable 
objection  in  point  of  law,  or  because 
there  was  no  evidence  whatever  before 
the  jury.  For  it  is  a  point  too  well  set- 
tled to  be  now  drawn  in  question,  that 
the  effect  and  sufficiency  of  the  evidence 
are  for  the  consideration  and  determi- 
nation of  the  jury."  U.  S.  V.  Laub,  12 
Pet.  (U.   S.)  I,  4  Cranch  (C.  C.)  703. 

**  If  there  be  *  no  evidence  whatever,' 
as  in  the  case  of  Parks  v.  Ross,  11  How. 
(U.  S.)  362,  to  prove  the  averments  of 
the  declaration,  it  is  the  duty  of  the 
court  to  give  such  peremptory  instruc- 
tion. But  if  there  be  some  evidence 
tending  to  support  the  averment,  its 
value  must .  be  submitted  to  the  jury 
with  proper  instructions  from  the 
court.  If  this  were  not  so,  the  court 
might  usurp  the  decision  of  facts  al- 
together and  make  the  verdict  but  an 
echo  of  their  opinions."  Richardson 
V.  Boston,  19  How.  (U.  S.)263. 

"Where  the  evidence  so  much  as 
tends  to  prove  the  issue  raised — any 
evidence,  whether  weak  or  strong — it 
is  the  province  of  the  jury  to  pass  upon 
it  under  proper  instructions."  Hick- 
man V.  Jones,  9  Wall.  (U.  S.)  197. 

If  there  is  a  slight  doubt  about  the 
facts,  no  matter  how  slight,  the  court 
should  not  settle  it,  but  leave  it  to  the 
jury.  Dwyer  v.  St.  Louis,  etc.,  R.  Co., 
52  Fed.  Rep.  87. 

England. — Company  of  Carpenters, 
etc.  V.  Hay  ward,  Doug.  375;  Stor- 
mont  V.  Waterloo  L.  Assur.  Co.,  i  F. 
&  F.  22. 

1.  Schuchardt  v.  Aliens,  i  Wall.  (U. 
S.)  359;  Little  Rock,  etc.,  R.  Co.  v. 
Henson,  39  Ark.  413;  Little  Rock,  etc., 
R.  Co.  V.  Barker,  33  Ark.  350,  39  Ark. 
491 ;  Stephens  v.  Brooks,  2  Bush  (Ky.) 
137;  Thompson  v.  Thompson,  17  B. 
Mon.  (Ky.)  22;  Lane  t'.  Old  Colony, 
etc.,  R.  Co.,  14  Gray  (Mass.)  143;  Colt 
V.  Sixth  Ave.  R.  Co.,  49  N.  Y.  671 ; 
Lee   V.  Williams,   11 1    N.  Car.   200; 
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2.  Later  and  Prevailing  Doctrine — a.  In  General.— But  while 
the  practice  of  directing  the  verdict  has  been  one  of  slow  develop- 
ment, and  is  yet  subject  in  some  jurisdictions  to  the  qualifications 
above  discussed,  the  rule  now  prevailing  is  that  a  case  may  not 
be  left  to  the  jury  unless  there  is  evidence  which  will  warrant  a 
verdict  in  favor  of  the  party  producing  it.* 


Altee  V.  South  Carolina  R.  Co.,  21  S. 
Car.  550;  Reynolds  v.  Willianis,  i 
Tex.  311. 

1.  Alabama. — Freeman  v.  Scarlock, 
27  Ala.  407 ;  Georgia  Pac.  R.  Co.  v. 
Propst,  90  Ala.  i. 

Arkansas. — In  Catlett  v.  St.  Louis, 
etc.,  R.  Co.,  57  Ark.  461,  the  court  says 
that  **  the  terms  *  some  evidence,'  *  any 
evidence,*  *  any  evidence  whatever,* 
and  *any  evidence  at  all,*  as  used  in 
the  opinions,  all  mean  evidence  legally 
sufficient  to  warrant  a  verdict.**  It 
further  says  that** any  evidence,  how- 
ever slight,**  means  more  than  a  scin- 
tilla. 

California. — Lacey  v.  Porter,  103 
Cal.  597. 

Colorado. — Murphy  v.  Cobb,  5  Colo. 
281. 

Dakota. — Star  Wagon  Co.  v.  Mat- 
thiessen,  3  Dakota  233. 

Georgia. — Mixon  v.  Warren,  94  Ga. 
688. 

Illinois.— -Tefit  v.  Ashbaugh,  13  111. 
602;  Abend  v.  Terre  Haute,  etc.,  R. 
Co.,  Ill  111.  202;  Doane  V.  Lockwood, 
115  111.  490;  Pennsylvania  Co.  v. 
Backes,  133  111.  255;  Ward  v.  Chicago, 
15  111.  App.  98. 

Indiana. — Leiter  v.  Jackson,  8  Ind. 
App.  98;  Vance  v.  Vance,  74  Ind.  370; 
Plymouth  r.  Milner,  117  Ind.  324. 

Iowa. — Davis  v.  Robinson,  71  Iowa 
618;  Smith  V.  Humeston,  etc.,  R.  Co., 
78  Iowa  583. 

Kansas. — McCormick  v.  Holmes, 
41  Kan.  265;  McMullen  7;.  Carson,  48 
Kan.  263. 

Maryland.  —  **  Whenever  the  evi- 
dence offered  is  of  such  a  character  that 
no  rational  mind  could  infer  the  fact 
sought  to  be  established  by  it,  it  is  the 
duty  of  the  court,  upon  application,  to 
instruct  the  jury  that  there  is  no  evi- 
dence before  them  legally  sufficient  to 
warrant  their  finding  the  fact  so  at- 
tempted to  be  proved.'*  Tyson  v.  Ty- 
son, 37  Md.  567;  Davis  x\  Davis,  7 
Har.  &  J.  (Md.)  36;  M*Elderry  v.  Flan- 
nagan,  i  Har.  &  G.  (Md.)  308;  Belt  v. 
Marriott,  9  Gill  (Md.)  331 ;  Wellers- 
burg,  etc.,  Plank  Road  Co.  v,  Bruce, 


6  Md.  457 ;  Spring  Garden  Mut.  Ins. 
Co.  V.  Evans,  9  Md.  i ;  Cecil  v.  Clarke, 
i7Md.5o8;  Sheppard  v.  Willis,  28  Md. 
631 ;  Green  v.  Ford,  35  Md.  82. 

Massachusetts.  —  Gahagan  v.  Bos- 
ton, etc.,  R.  Co.,  I  Allen  (Mass.)  187. 

Michigan. — Grand  Trunk  R.  Co.  v. 
Nichol,  18 Mich.  170;  Davis  v.  Detroit, 
etc.,  R.  Co.,  20  Mich.  105;  Maas  v. 
White,  37  Mich.  126;  Carver  v.  De- 
troit, etc.,  Plank  Road  Co.,  61  Mich. 
584;  Hathaway  v.  Judie,  95  Mich.  241 ; 
Conely  v.  McDonald,  40  Mich.  150. 
Compare  Rosie  v.  Willard,  44  Mich. 
382,  decided  on  the  authority  of  Conely 
V.  McDonald,  40  Mich.  150,  but  in 
which  the  syllabus  reads:  '*A  scintilla 
of  evidence  gives  the  case  to  the  jury.*' 

**There  was  some  testimony  in  the 
case  from  which  inferences  niight  be 
drawn  proper  to  charge  the  estate,  and 
the  court  could  not  pass  upon  that.** 
Weyburn  v.  Kipp,  63  Mich.  79. 

Mississippi. — The  **  question  in  this 
appeal  is  not  *  whether  there  is  any  evi- 
dence showing,  or  tending  to  show,* 
liability  of  the  defendant,  but  whether 
the  evidence  is  sufficient  to  warrant  a 
verdict  for  the  plaintiff,  in  any  view 
of  it  which  might  be  legally  taken.** 
Illinois  Cent.  R.  Co.  t'.  Boehms,  70 
Miss.  iz. 

Missouri. — Smith  v.  Hannibal,  etc., 
R.  Co.,  37  Mo.  287 ;  Callahan  v,  Warne, 
40  Mo.  132;  Kuhl  V.  Meyetj  42  Mo. 
App.  474. 

Nebraska. — Grant  v.  Cropsey,  8  Neb. 
205;  Burns  v.  Fairmont,  28  Neb.  866; 
Hall  V.  Fairfield  First  Nat.  Bank,  30 
Neb.  99;  Harrison  v.  Stipes,  34  Neb. 
431 ;  Union  Stock  Yards  Co.  v.  Con- 
oyer,  38  Neb.  488 ;  Slayton  v.  Fremont, 
etc.,  R.  Co.,  40  Neb.  840 ;  Chicago,  etc., 
R.  Qo.v.  Hildebrand,42Neb.33;  Har- 
grrave  v.  Home  F.  Ins.  Co.,  43  Neb. 
271 ;  Dehning  v.  Detroit  Bridge,  etc.. 
Works,  46  Neb.  556;  Zittle  v.  Schle- 
singer,  46  Neb.  844 ;  Van  Etten  v.  Ed- 
wards (Neb.  1896),  66  N.  W.  Rep.  1013. 

New  rork.—De  Wolf  v.  Crandall,  i 
Sweeny  (N.  Y.)  556;  Schanck  v. 
Morris,  2  Sweeny  (N.  Y.)  464;  Mont- 
fort  V.  Hughes,  3  E.  D.  Smith  (N.  Y.) 
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The  Teit  How  Most  Frequently  Employed  in  exercising  the  right  to  direct 
a  verdict,  is  whether  a  different  verdict  would  need  to  be  set  aside 


595;  Frecking  v.  Rolland,  53  N.  Y. 
422;  Bagley  v,  Bowe,  105  N.  Y.  171, 
reversing  50  N.  Y.  Super.  Ct.  100. 

North  Carolina, — Cobb  v.  Fogal- 
man,  i  Ired.  (N.  Car.)  440;  State  v. 
Revels,  Busb.  (N.  Car.)  200;  Sutton 
V.  Madre,  2  Jones  (N.  Car.)  320;  Mat- 
this  V.  Matthis,  3  Jones  (N.  Car.)  132 ; 
Wittkowsky  v.  Wasson,  71  N.  Car.  451. 

Pennsylvania. — Hyatt  v.  Johnston, 
91  Pa.  St.  196;  Abraham  v,  Mitchell, 
112  Pa.  St.  230;  Cover  v.  Manaway, 
115  Pa.  St.  338;  Easton  First  Nat.  Bank. 
V.  Wirebach,  106  Pa.  St.  47 ;  McKnight 
V.  Bell,  135  Pa.  St.  358. 

Where  no  reasonable  construction  of 
the  evidence  would  entitle  one  to  a 
verdict  the  court  should  direct  against 
him.  McCracken  v.  Roberts,  19  Pa. 
St.  390;  Malson  v.  Fry,  1  Watts  (Pa.) 

433- 

**  Where  the  evidence  is  clearly  in- 
sufficient, it  is  not  error,  however,  if 
the  court  choose  so  to  instruct  them." 
Moore  v.  Miller,  8  Pa.  St.  272. 

In  Pennsylvania,  when  the  judge  sits 
as  a  chancellor,  as  in  ejectment  suits, 
founded  upon  an  equitable  title,  and 
tries  issues  of  facts  with  a  jury,  it  has 
always  been  his  duty  to  direct  a  verdict 
where  the  evidence  is  insufficient  to  sus- 
tain the  opposite  one.  Moore  v.  Small, 
19  Pa.  St.  461 ;  Poor  man  t/.  Kilgore,  26 
Pa.  St.  371 ;  Todd  v.  Campbell,  32  Pa. 
St.  250 ;  Piersol  v.  Neill,  63  Pa.  St.  420 ; 
Nicolls  v.  McDonald,  loi  Pa.  St.  514; 
Null  v.  Fries,  no  Pa.  St.  521;  Jones 
V,  Pierce,  134  Pa.  St.  533;  Gilchrist  v. 
Brown,  165  Pa.  St.  275;  Brawdy  v. 
Brawdy,  7  Pa.  St.  157. 

South  Dakota. — Consolidated  Land, 
etc.,  Co.  v.  Hawley  (S.  Dak.  1895),  63 
N.  W.  Rep.  904. 

Wisconsin. — Hunkins  r.  Milwaukee, 
etc.,  R.  Co.,  30  Wis.  559;  Benhan  v. 
Purdy,  48  Wis.  99;  Sabotta  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  54  Wis.  687;  Jack- 
son v.  Jacksonport,  56  Wis.  310 ;  Sayles 
v.  Bemis,  57  Wis.  315;  U.  S.  Express 
Co.  v.  Jenkins,  64  Wis.  542 ;  Calder  v. 
Crowley,  74  Wis.  157;  Radmann  v. 
Chicago,  etc.,  R.  Co.,  78  Wis.  22; 
Kruse  v.  Chicago,  etc.,  R.  Co.,  82 
Wis.  568;  Whitworth  v.  Brown,  85 
Wis.  375. 

Where  the  jury  would  have  been 
justified  in  finding  for  the  plaintiff 
for  nominal  damages,  such  a  finding 


would  have  carried  costs,  and  it  was 
error,  therefore,  to  direct  a  verdict  for 
the  defendant.  Sayles  v.  Bemis,  57 
Wis.  315.  Contra,  Williams  v.  Brown, 
76  Iowa  643;  Dublin,  etc.,  R.  Co.  v. 
Slattery,  L.  R.3  App.  Cas.  1155;  Met- 
ropolitan R.  Co.  v,  Jackson,  L.  R.  3 
App.  Cas.  193;  Ryder  v,  Wombwell, 
L.  R.  4  Exch.  39;  Wheeltonv.  Har- 
disky,  8  El.  8f.  Bl.  262,  92  E.  C.  L.  262; 
Bridges  v.  North  London  R.  Co.,  L. 
R.  7  H.  L.  Cas.  213;  Jewell  v.  Parr, 
13  C.  B.  916,  76  E.  C.  L.  916;  Toomey 
v.  London,  etc.,  R.  Co.,  3  C.  B.  N.  S. 
147,  91  E.  C.  L.  147;  Cotton  V.  Wood, 
8  C.  B.  N.  S.  568,  98  E.  C.  L.  568. 

United  States. — Mercantile  Mut. 
Ins.  Co.  V.  Folsom,  18  Wall.  (U.  S.) 
237;  Marion  County  v,  Clark,  94  U. 
S.  278 ;  Howard  v,  Milwaukee,  etc.,  R. 
Co.,  loi  U.  S.  837;  Stewart  v.  Lans- 
ing, 104  U.  S.  505-;  Marshall  v.  Hub- 
bard, 117  U.  S.  415;  Ferguson  v.  Ar- 
thur, 117  U.  S.482;  Humistonv.  Wood, 
124  U.  S.  12;  Mitchell  v.  New  York, 
etc.,  R.  Co.,  146  U.  S.  513;  Lincoln  v. 
Power,  151  U.  S.  436;  Kresanowski  v. 
Northern  Pac.  R.  Co.,  18  Fed.  Rep. 
229;  Bennett  v,  Covington,  22  Fed, 
Rep,  816. 

**  Formerly  it  was  held  that  if  there 
was  what  is  called  a  scintilla  of  evi- 
dence in  support  of  a  case  the  judge 
was  bound  to  leave  it  to  the  jury,  but 
recent  decisions  of  high  authority  have 
established  a  more  reasonable  rule,  that 
in  every  case,  before  the  evidence  is 
left  to  the  jury,  there  is  a  preliminary 
question  for  the  judge,  not  whether 
there  is  literally  no  evidence,  but 
whether  there  is  any  upon  which  a  jury 
can  properly  proceed  to  find  a  verdict 
for  the  party  producing  it,  upon  whom 
the  onus  of  proof  is  imposed."  Schuyl- 
kill, etc..  Imp.,  etc.jCo.  v.Munson,  14 
Wall.  (U.S.)  442. 

"According  to  the  settled  practice  in 
the  courts  of  the  United  States  it  was 
proper  to  give  the  instruction  if  it  were 
clear  the  plaintiff  could  not  recover.  It 
would  have  been  idle  to  proceed  further 
when  such  must  be  the  inevitable  re- 
sult. The  practice  is  a  wise  one.  It 
saves  time  and  costs ;  it  gives  the  cer- 
tainty of  applied  science  to  the  results 
of  judicial  investigation;  it  draws 
clearly  the  line  which  separates  the 
provinces  of  the  judge  and  the  jury. 
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as  contrary  to  the  evidence ;  if  such  is  the  case  a  verdict  should  be 
directed.^ 


and  fixes  where  it  belongs  the  respon- 
sibility which  should  be  assumed  by  the 
court."  Merchants*  Nat.  Bank  v.  State 
Nat.  Bank,  lo  Wall.  (U.  S.)  604. 

The  following  statement  of  the  law 
has  been  approved  in  many  negligence 
cases :  **  The  case  should  not  be  with- 
drawn from  the  jury  unless  the  conclu- 
sion followed,  as  a  matter  of  law,  that 
no  recovery  could  be  had  upon  any 
view  which  could  be  properly  taken  of 
the  facts  the  evidence  tended  to  estab- 
lish.*' Dunlap  V.  Northeastern  R.  Co., 
130  U.  S.  649;  Texas,  etc.,  R.  Co.  v. 
Cox,  145  U.  S.  593;  Illinois  Cent.  R. 
Co.  V.  Kelley,  10  U.  S.  App.  537 ;  Gulf, 
etc.,  R.  Co.  V.  Ellis,  10  U.  S.  App.  640. 

1.  TMt  of  Right  to  Dlroot  Verdlet.— 
**  Neither  is  this  wholesome  common- 
law  maxim  \ad  questiones  juris  re- 
spondent judiceSy  ad  questiones  facii 
respondent  iuratores]^  as  to  the  re- 
spective rigntsof  court  inH  jury,  more 
alarmingly  infringed  upon,  by  the  ex- 
ercise of  me  power  of  instruction  as  to 
the  legal  sufficiency  of  evidence,  than 
it  is  by  the  court's  exertion  of  the  un- 
deniable right  to  set  aside  verdicts 
and  grant  new  trials.  In  the  latter 
case  the  court  not  merely  determine 
on  the  legal  sufficiency  of  the  evidence, 
but  judge  of  its  measure  and  quantity 
as  regards  its  sufficiency  in  fact,  and 
from  their  decision  there  is  no  appeal 
to  a  higher  or  more  enlightened  tribu- 
nal. In  the  former  case  the  court 
never  withdraw  the  testimony  from 
the  consideration  of  the  jury,  but 
where  they  would  instantaneously  set 
aside  any  verdict  founded  on  its  as- 
sumed sufficiency.  Where  the  reason, 
justice,  or  policy,  under  such  circum- 
stances, of  leaving  the  parties  litigant 
to  a  continued  fruitless  controversy 
before  the  jury,  and  subjecting  them 
to  an  expensive,  onerous,  and  unavail- 
able new  trial  before  another  jury?" 
Cole  V,  Hebb,  7  Gill  &  J.  (Md.)  41. 

To  the  same  effect,  see : 

Arizona, — Root  v.  Fay  (Arizona, 
1896),  43  Pac.  Rep.  527. 

Arkansas,  —  Catlett  v.  St.  Louis, 
etc.,  R.  Co.,  57  Ark.  461. 

District  of  Columbia. — Danzig  v. 
Saks,  20  D.  C.  177. 

Illinois. — Phillips  v.  Dickerson,  85 
111.  II ;  Simmons  v.  Chicago,  etc.,  R. 
Co.,  no  111.  340;  Lake  Shore,  etc.,  R. 


Co.  V.  O'Conner,  115  111.  254;  Bartelott 
V,  International  Bank,  119  111.  259;  Peo- 
ple V.  People's  Ins.  Exchange,  126  111. 
466;  Chicago,  etc.,  R.  Co.  v.  Snyder, 

128  111.  655;  Dechert  v.  Indiana,  etc., 
R.  Co.,  17  111.  App.  74;  Wood  V,  Illi- 
nois Cent.  R.  Co.,  23  111.  App.  370; 
Knight  V,  Gaultney,  23  111.  App.  376; 
Miller  v,  Ohio,  etc.,  R.  Co.,  24  111. 
App.  326;  Hosmer  v.  Teller,  27  111. 
App.  488;  Chicago,  etc.,  R.  Co.  v, 
Adler,  28  111.  App.  102,  affirmed  129 
^JJ-  335 1  Roden  v.  Chicago,  etc.,  R. 
Co.,  30 111.  App.  354;  Edwards  V.  Hush- 
ing, 31  111.  App.  223;  Spannagle  v, 
Chicago,  etc.,  R.  Co.,  31  111.  App. 
460;  Huschle  V,  Morris,  31  111.  App. 
545;  Duggan  V.  Peoria,  etc.,  R.  Co., 
42  111.  App.  536. 

It  is  said  by  the  court,  in  Bartelott  v. 
International  Bank,  119  111.  259,  that 
"  it  is  apparent  that  *  evidence  tending 
to  prove '  means  more  than  a  mere  scin- 
tilla of  evidence,  but  evidence  upon 
which  the  jury  could,  without  acting 
unreasonably  in  the  eye  of  the  law,  de- 
cide in  favor  of  the  plaintiff,  or  the 
party  producing  it.  It  is  not  intended 
by  this  practice  that  the  function  of  the 
jury  to  pass  upon  questions  of  fact  is 
to  be  invaded,  any  more  than  it  is  in- 
tended that  such  function  is  to  be  in- 
vaded by  a  motion  to  set  aside  a  verdict, 
and  for  a  new  trial,  upon  the  ground 
of  the  want  of  evidence  to  sustain  the 
verdict.  In  neither  case  is  the  court 
authorized  to  weigh  the  evidence  and 
decide  where  the  preponderance  is." 
With  this  explanation  the  following 
Illinois  cases,  holding  that  a  verdict 
should  not  be  directed  where  the  evi- 
dence **  tends  to  prove"  the  issue,  are 
inserted  here.  Davis  v.  Hoxey,  2  111. 
406;  Craig  t'.Peake,  22  111.  184;  Quinn 
V.  Illinois  Cent.  R.  Co.,  51  111.  495; 
Poleman  v.  Johnson,  84  111.  269;  Pem- 
berton  7>.  Williams,  87  111.  15;  Guer- 
don XK  Corbett,  87  111.  272;  Hubner  v. 
Feige,  90  111.  208;  Holmes  v.  Chicago, 
etc.,  R.  Co.,  94  111.  439;  Chicago  West 
Division  R.  Co.  v.  Mills,  105  111.  63; 
Hamburg-American  Packet  Co.  r. 
Gattman,  127  111.  598;  Hodges  v,  Bearse, 

129  111.  87;  Chicago,  etc.,  R.  Co.  xk 
Dunleavy,  129  111.  132;  Anthony  v. 
Wheeler,  130  111.  128;  Wight  Fire 
Proofing  Co.  v.  Poczekai,  130  111.  139; 
Waller  v.  Carter,  8  111.  App.  511 ;  P'eo- 
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Infnffidonoy  in  Law  and  in  Fact. — Under  this  rule  the  question  has 
arisen  whether  verdicts  can  be  directed  where  they  would  be  set 
aside  because  of  the  insufficiency  of  the  evidence  in  point  of  fact 


pie  V.  Nedrow,  i6  111.  App.  193 ;  Chi- 
cago, etc.,  R.  Co.  V,  Krueger,  23  111. 
App.  639,  124  111.  457 ;  O'Sullivan  v. 
Chicago,  etc.,  R.  Co.,  23  111.  App.  646; 
Gallagher  v.  Kilkeary,  29  111.  App.  415 ; 
Sauber  v.  Collins,  40  111.  App.  426; 
Hess  V.  Rosenthal,  55  111.  App.  324. 

Indiana. — ^Dodge  v.  Gaylord,53  Ind. 
365 ;  Weis  v.  Madison,  75  Ind.  241 ; 
Adams  v,  Kennedy,  90  Ind.  318 ;  Greg- 
ory V.  Cleveland,  etc.,  R.  Co.,  112  Ind. 
385 ;  Wolfe  V,  McMillan,  117  Ind.  587 ; 
Hanna  v. Terre  Haute,  etc.,  R.  Co.,  119 
Ind.  316;  Rush  v.  Coal  Bluff  Min.  Co., 
131  Ind.  135 ;  Paris  v.  Hoberg,  134  Ind. 
269;  Oleson  V,  Lake  Shore,  etc.,  R. 
Co.  (Ind.  1896),  42  N.  E.  Rep.  736. 

Iowa. — State  v.  Smith,  28  Iowa  565 ; 
Starry  v.  Dubuque,  etc.,  R.  Co.,  51 
Iowa  419;  Bothwell  v.  Chicago,  etc., 
R.  Co.,  59  Iowa  192;  Skellenger  v. 
Chicago,  etc.,  R.  Co.,  61  Iowa  714; 
Meyer  v.  Houck,  85  Iowa  319;  Hirschl 
V.  J.  I.  Case  Threshing  Mach.  Co.,  85 
Iowa  451 ;  Beckman  v.  Consolidation 
Coal  Co.,  90  Iowa  252 ;  Reeder  v.  Du- 
puy  (Iowa,  1895),  ^5  N.  W.  Rep.  338; 
Barnhart  V.Chicago,  etc.,  R.Co.(Iowa, 
1896),  66  N.  W.  Rep.  902 ;  Hickman  v. 
Cruise,  72  Iowa  528. 

Maine. — Head  v.  Sleeper,  20  Me. 
317;  Fickett  V.  Swift,  41  Me.  65; 
Jewell  V.  Gagne,  82  Me.  430;  Moore 
V.  McKenney,  83  Me.  80. 

Massachusetts. — Davis  v.  Maxwell, 
12  Met.  (Mass.)  286;  Reed  v.  Deer- 
field,  8  Allen  (Mass.)  522;  Brooks  v. 
Somerville,  106  Mass.  271. 

Minnesota. — Dawson  v.  Helmes,  30 
Minn.  107;  Abbett  v.  Chicago,  etc., 
R.  Co.,  30  Minn.  482;  Thompson  v. 
Pioneer- Press  Co.,  37  Minn.  285; 
Giermann  v.  St.  Paul,  etc.,  R.  Co.,  42 
Minn.  5. 

Mississippi. — Holmes  v.  Simon,  71 
Miss.  245. 

Missouri. — Powell  v.  Missouri  Pac. 
R.  Co.,  76  Mo.  80. 

Nebraska. — Osborne  v,  Kline,  18 
Neb.  344;  Hards  v.  Platte  Valley 
Imp.  Co.,  46  Neb.  709. 

New  Mexico. — Gildersleeve  v.  At- 
kinson (N.  Mex.  1891),  27  Pac.  Rep. 
477;  Lutz  V.  Atlantic,  etc.,  R.  Co. 
(N  Mex.  1892),  30  Pac.  Rep.  912. 

Nexu  2'<£>r>&.— Brotherson  v.  Jones, 
Hill  &\  D.  Supp.  (N.  Y.)  171 ;  Games 


V.  Piatt,  7  Abb.  Pr.  N.  S.  (N.  Y.  Super. 
Ct.)  42,  38  How.  Pr.  (N.  Y.)  100; 
Shirley  v.  Vail,  38  How.  Pr.  (N.  Y. 
Ct.  App.)  406;  Rudd  V.  Davis,  3  HiU 
(N.  Y.)  287,  affirmed  7  HiU  (N.  Y.) 
529;  Rich  V.  Rich,  16  Wend.  (N.  Y.) 
663;  Wombough  v.  Cooper,  2  Hun 
(N.  Y.)  428,  4Thomp.  &  C.  (N.  Y.) 
586;  Crawford  v.  Wilson,  4  Barb.  (N. 
Y.)  504;  Fish  V.  Davis,  62  Barb.  (N. 
Y.)  122;  Herring!?.  Hoppock,  15  N.Y. 
409;  Corning  v.  Troy  Iron,  etc.. 
Factory,  44  N.  Y.  577 ;  Kelly  v.  Bur- 
roughs, 102  N.  Y.  93,  33  Hun  (N.  Y.) 
349;  Bulger  V.  Rosa,  119  N.  Y.  459; 
Hemmens  V.  Nelson,  138  N.  Y.  517; 
Heimerdinger  v.  Finelite,  11  Misc. 
Rep.  (N.  Y.  City  Ct.)  iii. 

North  Dakota. — Bowman  v.  Ep- 
pinger,  i  N.  Dak.  21. 

Oregon.^^of^n  v.  Hutchinson,  22 
Oregon  554. 

Pennsylvania. — Eister  v.  Paul,  54 
Pa.  St.  196;  McEwen  v.  Hoopes  (Pa. 
1896),  34  Atl.  Rep.  623. 

South  Dakota. — Rauber  v.  Sund- 
back,  I  S.  Dak.  268;  Peet  v.  Dakota 
F.  &  M.  Ins.  Co.,  I  S.  Dak.  462. 

Texas. — Galveston,  etc.,  R.  Co.  v. 
Faber,  77  Tex.  153;  International,  etc., 
R.  Co.  V.  Hall  (Tex.  Civ.  App.  1895), 
33  S.  W.  Rep.  127. 

Wisconsin. — Dryden  v.  Britton,  19 
Wis.  22;  Cutler  v.  Hurlbut,  29  Wis. 
152;  Lawrence  University  v.  Smith, 
32  Wis.  587;  Joeckel  v.  Joeckel,  56 
Wis.  436. 

United  5/rt/^.v.— Grand  Chute  v. 
Winegar,  15  Wall.  (U.  S.)  355;  Her- 
bert V.  Butler,  97  U.  S.  319;  New 
York  Cent,  etc.,  R.  Co.  v.  Fraloff,  100 
U.  S.  24;  Bowditch  v.  Boston,  loi  U. 
S.  16;  Arthur  v.  Jacoby,  103  U.  S.  677 ; 
Central  Nat.  Bank  v.  Royal  Ins.  Co., 
103  U.  S.  783 ;  Griggs  v.  Houston,  104 
U.  S.  553;  Phoenix  Ins.  Co.  v.  Doster, 
106  U.  S.  30;  Montclair  v.  Dana,  107  U. 
S.  162;  Randall  v.  Baltimore,  etc.,  R. 
Co.,  109  U.  S.  478;  Moores  v.  Citizens' 
Nat.  Bank,  11 1  U.  S.  156;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Lathrop,  iii  U. 
S.  612;  Anderson  County  v.  Beal,  113 
U.  S.  227;  Baylis  v.  Travellers'  Ins. 
Co.,  113  U.  S.  316;  Schofield  v.  Chi- 
cago, etc.,  R.  Co.,  114  U.  S.  615;  Hig- 
gins  V.  McCrea,  ii6  U.  S.  671 ;  Keyes 
V.  Grant,  118  U.  S.  25;  Goodlett  v. 
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as  distinguished  from  its  sufficiency  in  point  of  law.  Upon  this 
question  there  has  been  much  discussion,  confusion  of  statement, 
and  difference  of  opinion,  and  there  is  ample  authority  both/r<7 
and  con,  which  is  discussed  in  the  notes. ^ 


Louisville,  etc.,  R.  Co.,  122  U.  S.  391 ; 
Kane  v.  Northern  Cent.  R.  Co.,  128  U. 
S.oi ;  Pollok  V.  Brush  Electric  Assoc., 
128  U.  S.  447 ;  Gunther  r.  Liverpool, 
etc.,  Ins.  Co.,  134  U.  S.  no;  Louisville, 
etc.,  R.  Co.  r.  Woodson,  134  U.  S.  614; 
Delaware,  etc.,  R.  Co.  v.  Converse,  139 
U.  S.  469;  Elliott  T'.  Chicago,  etc.,  R. 
Co.,  150  U.  S.  245;  Singer  Mfg.  Co.  r. 
Hester,  6  Fed.  Rep.  804;  Bagley  v, 
Cleveland  Rolling  Mill  Co.,  21  Fed. 
Rep.  159;  Au  V.  New  York,  etc.,  R. 
Co.,  29  Fed.  Rep.  72;  Norris  v,  Mc- 
Canna,  29  Fed.  Rep.  757;  National 
Exch.  Bank  t-.  White,  30  Fed.  Rep. 
412;  Harris  v,  Louisville,  etc.,  R. 
Co.,  35  Fed.  Rep.  116;  Graham 
p,  Pennsylvania  R.  Co.,  39  Fed. 
Rep.  596;  Joyce  v.  Charleston  Ice 
Mfg.  Co.,  50  Fed.  Rep.  371;  Horn 
V.  Baltimore,  etc.,  R.  Co.,  5^  Fed. 
Rep.  301,  6  U.  S.  App.  381 ;  Hudson  v, 
Charleston,  etc.,  R.  Co.,  55  Fed.  Rep. 
252;  New  York,  etc..  Steamship  Co. 
V.  Anderson,  i  U.  S.  App.  176;  Mon- 
roe V,  British,  etc..  Marine  Ins.  Co., 
S  U.  S.  App.  179;  Northern  Pac. 
R.  Co.  T'.  Charless,  7  U.  S.  App.  359; 
Tucker  v.  Baltimore,  etc.,  R.  Co.,  8 
U.  S.  App.  491 ;  Northern  Pac.  R. 
Co.  V.  Sullivan,  10  U.  S.  App.  473; 
U.  S.  V.  Shapleigh,  12  U.  S.  App.  26; 
Gowen  i*.  Harlev,  12  U.  S.  App.  574; 
Northwestern  Fuel  Co.  r.  Danielson, 
12  U.  S.  App.  688;  Brown  v.  Equi- 
table L.  Assur.  Soc,  13  U.  S.  App. 
597;  W.  B.  Grimes  Dry  Goods  Co. 
V,  Malcolm,  19  U.  S.  App.  229;  La- 
clede Fire  Brick  Mfg.  Co.  v.  Hartford 
Steam  Boiler  Inspection,  etc.,  Co.,  19 
U.  S.  App.  510;  Kansas  City,  etc., 
R.  Co.  V,  Kirksey,  22  U.  S.  App.  9^. 
Discussion  of  the  **scintilla  of  evi- 
dence" rule,  and  comparison  drawn 
between  it  and  the  modern  doctrine,  in 
Hathaway  v.  East  Tennessee,  etc.,  R. 
Co.,  29  Fed.  Rep.  489. 

**  It  is  the  province  of  the  court, 
either  before  or  after  the  verdict,  to  de- 
cide whether  the  plaintiff  has  given 
evidence  sufficient  to  support  or  justify 
a  verdict  in  his  favor.  Not  whether  on 
all  the  evidence  the  preponderating 
weight  is  in  his  favor,  that  is  the  busi- 
ness of  the  jury;  but  conceding  to  all 
the  evidence  offered  the  greatest  pro- 


bative force,  which,  according  to  the 
law  of  evidence,  it  is  fairly  entitled  to, 
is  it  sufficient  to  justify  a  verdict?  If 
it  does  not,  then  it  is  the  duty  of  the 
court  after  a  verdict  to  set  it  aside  and 
grant  a  new  trial.  Must  the  court  go 
through  the  idle  ceremony,  in  such  a 
case,  of  submitting  to  the  jury  the  tes- 
timony on  which  plaintiff  relies,  when 
it  is  clear  to  the  judicial  mind  that  if 
the  jury  should  find  a  verdict  in  favor 
of  plaintiff,  that  verdict  would  be  set 
aside  and  a  new  trial  had?  Such  a 
proposition  is  absurd,  and  accordingly 
we  hold  the  true  principle  to  be  that, 
if  the  court  is  satisfied  that,  conceding 
all  the  inferences  which  the  jury  could 
justifiably  draw  from  the  testimony,  the 
evidence  is  insufficient  to  warrant  a 
verdict  for  the  plaintiff,  the  court 
should  say  so  to  the  jury."  Pleasants 
V,  Fant,22Wall.  (U.S.)  116. 

«« Any  Brldenco  "  Meani  **  Any  Reaion- 
able  Brldenee.'' — "It  would  be  absurd  to 
send  a  case  down  to  a  new  trial  where, 
if  the  jury  should  find  in  accordance 
with  the  evidence  which  is  relied  upon, 
it  would  be  the  duty  of  the  court  to 
set  such  verdict  aside  as  being  contrary 
to  the  weight  of  evidence."  Avery  v. 
Bowden,  6  El.  &.  Bl.  953,  88  E.  C.  L. 
953;  M'Mahon  v.  Lennard,  6  H.  of  L. 
Cos.  992 ;  Wittkowsky  v,  Wasson,  71 
N.  Car.  451   (Bynum,  J.,  dissenting^. 

Dnmaterlal  Error. — Where  there  is  an 
issue  of  fact  to  be  determined  by  the 
jury  it  is  error  to  direct  a  verdict.  But 
it  is  immaterial  error  where  any  other 
verdict  would  have  been  contrary  to 
the  evidence.  Levitzky  r.  Canning, 
33  Cal.  299. 

1.  Insnfflelenoy  of  Evidence — ^biitances. 
— The  United  States  Supreme  Court, 
considering  the  question  of  setting 
aside  a  verdict  on  the  ground  of  **  in- 
sufficient evidence  "  to  support  it,  says : 
"Strictly  speaking,  evidence  is  said  to 
be  insufficient  in  law  only  in  those  cases 
where  there  is  a  total  absence  of  such 
proof,  either  as  to  its  quantity  or  kind, 
as  in  the  particular  case  some  rule  of 
law  requires  as  essential  to  the  estab- 
lishment of  the  fact.  Such,  for  in- 
stance, would  be  the  case  where  a  fact 
was  attested  by  one  witness  only,  when 
the  law  required  two ;  or  when  the  al- 
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b.  Cases  in  Which  Verdict  should  be  Directed — (i) 
When  there  Is  No  Evidence  to  Support  the  Opposite   Theory. — 


leged  agreement  was  proven  to  be  ver- 
bal, when  the  law  required  it  to  be  in 
writing.  In  such  a  case  a  verdict  might 
be  said  to  be  against  law,  because 
founded  on  insufficient  evidence.  In- 
sufficiency in  point  of  fact  may  exist 
in  cases  where  there  is  no  insufficiency 
in  point  of  law;  that  is,  there  may  be 
some  evidence  to  sustain  every  element 
of  the  case,  competent  both  in  quantity 
and  quality  in  law  to  sustain  it,  and  yet 
may  be  met  by  countervailing  proof  so 
potent  as  to  leave  no  reasonable  doubt 
of  the  opposing  conclusion."  Metro- 
politan R.  Co.  V.  Moore,  121  U.  S.  558. 

**  A  verdict  could  be  directed  if  one 
the  other  way  would  be  set  aside  as 
contrary  to  the  evidence ;"  and  there- 
fore, if  a  case  ♦'must  be  submitted  upon 
the  evidence,  the  verdict  cannot  be  set 
aside  as  being  contrary  to  the  evidence 
without  re-examination  of  the  fact  tried 
by  the  jury,  which  is  so  expressly  pro- 
hibited. The  fact  cannot  be  re-exam- 
ined in  search  for  passion  or  prejudice 
more  than  for  any  other  purpose." 
Stewart  v.  Sixth  Ave.  R.  Co.,  45  Fed. 
Rep.  31. 

In  lotva^  in  a  late  case,  the  rule  is  thus 
stated  :  **  While  the  trial  court  may  de- 
termine as  to  whether  the  contestants 
had  given  evidence  sufficient  to  support 
a  verdict  if  one  should  be  returned  in 
their  favor,  it  cannot,  under  the  rule 
announced  in  Meyer  v.  Houck,  85  Iowa 
319,  pass  upon  the  question  as  to 
whether  the  preponderating  weight  of 
all  the  evidence  is  in  favor  of  or  against 
the  contestants;  that  is  a  question 
always  for  the  jury."  Phillips  v.  Phil- 
lips (Iowa,  1895), 61  N.  W.  Rep.  1071; 
Petrie  Lumber  Co.  v.  Collins,  66  Mich. 
64;  Stockham  r.  Cheney,  62  Mich.  10; 
'Gibson  v.  Zimmerman,  27  Mo.  App. 
90;  Ellis  V.  Great  Western  R.  Co.,  L. 

R.  9C.  P.  551- 

The  Maryland  cases  form  one  of  the 
most  instructive  series  regarding  the 
province  of  court  and  jury  in  this  mat- 
ter of  directing  verdicts.  In  many  of 
the  early  ones  the  court  instructed  the 
jury  that  the  evidence  was  insufficient 
to  warrant  a  verdict.  Saunders  v. 
Webster,  3  Har.  &  J.  (Md.)  432;  Ben- 
son t>.  Anderson,  4  Har.  &  J.  (Md.)  315. 

In  the  case  of  Morris  v.  Brickley,  i 
Har.  &  G.  (Md.)  107,  the  court  says : 
**  This  court  has,  on  more  occasions 


than  one,  determined  that  where  there 
is  no  testimony,  or  where  the  testimony 
offered  is  so  slight  and  inconclusive 
that  a  rational  mind  could  not  draw  the 
conclusions  sought  to  be  deduced  from 
it,  it  is  the  unquestionable  right  of 
the  court,  and  their  imperious  duty, 
when  applied  to  for  that  purpose,  to 
instruct  the  jury  that  the  plaintiff  is 
not  entitled  to  recover.*  *  Farmers  Bank 
v.  Duvall,  7  Gill  &  J.  (Md.)  78;  Davis 
V,  Davis,  7  Har.  &  ].  (Md.)  36. 

Again  it  is  said :  **  But  it  by  no 
means  follows,  even  if  the  verdict 
would  not  be  satisfactory  to  the  minds 
of  the  court,  that  they  would  feel  them- 
selves authorized  to  withdraw  from  the 
jury  the  consideration  of  the  facts.  This 
prerogative  of  the  court  is  never  exer- 
cised, but  in  cases  where  the  evidence 
is  so  indefinite  and  unsatisfactory  that 
nothing  but  wild,  irrational  conjecture 
or  licentious  speculation  could  induce 
a  jury  to  pronounce  the  verdict  which 
is  sought  at  their  hands."  Ferguson 
V,  Tucker,  2  Har.  &  G.  (Md.)  182. 

In  Davis  v,  Barney,  2  Gill  &  J.  (Md.) 
382,  the  attempt  is  made  to  explain 
these  statements  of  the  doctrine  to 
mean  that  only  when  there  is  an  en- 
tire absence  of  evidence  can  a  case  be 
withdrawn  from  a  jury ;  in  other  words, 
that  they  only  lay  down  the  old  "  scin- 
tilla of  evidence  rule.**  But  in  the 
later  case  of  Cole  v,  Hebb,  7  Gill  & 
J.  (Md.)  41,  the  whole  subject  is  re- 
viewed in  a  very  lengthy  and  well- rea- 
soned opinion.  The  court  says  in  part : 
**  If  the  courts  are  incompetent  to  meas- 
ure and  weigh  testimony,  how  is  it  that 
they  are  almost  daily  called  on  to  in- 
struct the  jury  that  the  evidence  of- 
fered is  not  sufficient  to  entitle  the 
plaintiff  to  recover?  The  application 
to  the  court  is  not  to  instruct  the  jury 
that  the  plaintiff  has  offered  no  evi- 
dence to  sustain  the  issue  on  his  part, 
and  therefore  is  not  entitled  to  a  ver- 
dict, but  that  the  evidence  offered  is 
not  sufficient  for  that  purpose.  It  would 
be  a  solecism  to  ask  the  court's  instruc- 
tion that  the  evidence  is  not  sufficient 
where  no  evidence  whatever  had  been 
adduced.  In  such  a  state  of  proof,  the 
interposition  of  the  court  is  rarely  nec- 
essary, is  seldom  invoked ;  the  case  is 
abandoned,  and  neither  court  nor  jury 
are  troubled  on  the  subject.  But  where 
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Where  there  is  no  evidence  to  sustain  the  case  of  the  party  having 
the  affirmative,  it  is  proper  for  the  court  to  direct  a  verdict  against 


there  is  testimonj  offered  tending  in 
its  literal  sense,  that  is,  contributing 
to  prove  the  issue,  but  of  so  light  and 
inconclusive  a  nature  as  to  be  whollj 
insufficient  to  be  made  the  basis  of  a  ver- 
dict, then  is  it  the  unquestionable  right 
and  constant  practice  of  the  court, 
when  applied  to  for  that  purpose,  to 
judge  of  the  measure  and  quantity  of 
proof,  and  to  instruct  the  jurj  that  it 
is  insufficient  in  law  to  prove  Ae  issue 
before  them.*' 

In  Minnesota  it  is  held  that  a  verdict 
may  be  directed  **  at  the  close  of  the 
whole  case  though  the  plaintiffs  evi- 
dence, standing  alone,  would  justify 
submitting  the  case  to  the  jury,  where 
the  defendant's  evidence  so  fully  and 
satisfactorily  explains  it  away,  or  so 
overwhelms  it,  that  there  is  no  bona 
fide  question  of  fact  upon  which  a 
verdict  for  the  plaintiff  could  be  per- 
mitted to  stand."  Giermann  v,  St. 
Paul,  etc.,  R.  Co.,  43  Minn.  5. 

In  New  Tork  it  is  said  that  **  to 
warrant  an  unqualified  direction  at 
the  trial  in  favor  of  the  one  or  the 
other  party,  the  evidence  must  either 
be  undisputed  or  there  must  be  such 
a  strong  preponderance  that,  should 
the  jury  find  against  it,  a  new  trial 
would  be  granted  for  that  reason." 
Rich  XK  Rich,  16  Wend.  (N.  Y.)  663; 
Goodrich  v.  Walker,  i  Johns.  Cas. 
(N.  Y.)  251;  Rudd  V.  Davis,  3  Hill 
(N.  Y.)  387,  7  Hill (N.  Y.)  529;  Carnes 
V.  Piatt,  I  Sweeny  (N.  Y.)  140;  People 
V.  Board  of  Police,  35  Barb.  (N.  Y.)  651 ; 
McDonald  v.  Walter,  40  N.  Y.  551; 
Dwight  V.  Germania  L.  Ins.  Co.,  103 
N.  Y.  341 ;  Linkauf  v.  Lombard,  137 
N.  Y.  417;  Dodge  ■?'.  Gaylord,  53  Ind. 
365 ;  Peet  v.  Dakota  F.  &  M.  Ins.  Co., 
I  S.  Dak.  463. 

In  North  Carolina  it  is  said:  **  It 
is  easy  enough  to  express  in  general 
terms  the  rule  of  law.  If  there  be 
any  evidence  tending  to  prove  the 
fact  in  issue,  the  weight  of  it  must  be 
left  to  the  jury;  but  if  there  be  no 
evidence  conducing  to  that  conclusion, 
the  judge  should  say  so,  and,  in  a 
criminal  case,  direct  an  acquittal. 
Hepburn  v,  Dubois,  12  Pet.  (U.  S.) 
345;  Gibson  r.  Hunter,  2  H.  Bl.  205. 
But  it  is  confessedly  difficult  to  draw 
the  line  between  evidence  which  is 
very  slight,  and  that  which,  as  having 


no  bearing  on  the  fact  to  be  proved, 
is,  in  relation  to  that  fact,  no  evidence 
at  all.  We  may  say  with  certainty  that 
evidence  which  merely  shows  it  pos- 
sible for  the  fact  in  issue  to  be  as 
alleged,  or  which  raises  a  mere  con- 
jecture that  it  was  so,  is  an  insufficient 
foundation  for  a  verdict  and  should 
not  be  left  to  the  jury.  Matthis  v, 
Matthis,  3  Jones  (N.  Car.)  132;  Sutton 
v.  Madre,  2  Jones  (N.  Car.)  330.  We 
may  go  further  and  say  that  the 
evidence  must  be  such  as  will  support 
a  reasonable  inference  of  the  fact  in 
issue."  State  v,  Vinson,  63  N.  Car. 
335. 

The  doctrine  held  by  some  courts  is 
that  a  new  trial  can  be  granted,  or  a 
verdict  directed,  on  a  prei>onderance 
of  the  evidence,  when  there  is  a  "scin- 
tilla of  evidence,''  and  no  more,  sup- 
porting the  case  of  one  party.  Thus 
in  Pennsylvania  it  is  said :  **  It  does 
not  follow  that  because  the  evidence  on 
one  side  may  be  overwhelming  in  the 
opinion  of  the  trial  judge,  the  case 
can  be  withdrawn  from  the  jury. 
If  there  is  a  conflict  of  evidence  it 
must  go  to  the  jury  unless  the  evidence 
on  one  side  amounts  to  but  a  scintilla. 
The  evidence  of  James  Holland 
amounts  at  most  to  but  a  scintilla,  and 
the  learned  judge  was  right  in  saying 
that  a  finding  against  the  fact  in  ques- 
tion could  not  have  been  sustained. 
Where  the  evidence  is  so  weak  that  it 
would  be  the  duty  of  the  court  to  set 
aside  the  verdict  of  the  jury,  there  is  no 
propriety  in  submitting  it."  Holland 
v.Kindregan,  155  Pa.  St.  156;  Patterson 
V,  Dushane,  115  Pa.  St.  334. 

The  statement  of  Sharswood,  J.,  is  as 
follows:  **  Where  evidence  on  both 
sides  is  to  be  weighed,  so  as  to  deter- 
mine on  which  side  the  scales  incline, 
the  jury  is  the  appropriate  tribunal. 
But  where  the  weight  on  one  side 
is  of  such  a  character  as  not  to  in- 
cline the  beam  at  all — ^what  the  civil- 
ians term  a  mere  adminiculum^  good 
to  help  something  else  but  nothing  in 
itself — nothing  but  a  conjecture — then 
it  is  as  much  a  question  for  the  court 
as  if  even  this  scintilla  was  absent." 
Howard  Express  Co  x\  Wile,  64  Pa. 
St.  201. 

So  in  New  Tork  it  is  said:  "The 
trial    court   or   the   general   term    is 
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him.     The  authorities  in  support  of  this  proposition  are  grouped 
under  their  appropriate  topics  alphabetically  in  the  note.^ 


authorized  to  set  aside  a  verdict  and 
direct  the  issue  to  be  retried  before 
another  jury,  if,  in  its  judgement,  the 
verdict  is  against  the  weight  or  pre- 
ponderance of  evidence,  but  in  a 
case  which  of  right  is  triable  by  jury 
the  court  cannot  take  from  that  tribu- 
nal the  ultimate  decision  of  the  fact,  un- 
less the  fact  is  either  uncontradicted  or 
the  contradiction  is  illusory,  or  where, 
to  use  a  current  word,  the  answering 
evidence  is  a  'scintilla'  merely."  Bagley 
T'.  Bowe,  105  N,  Y.  171,  reversing  50 
N.Y.  Super.  Ct.  100;  Bulger  f.  Rosa, 
119N.Y.459.  This  seems  also  to  be  the 
holding  in  Wisconsin.  Jones  v.  Chi- 
cago, etc.,  R.  Co.,  49  Wis.  352 ;  O'Brien 
V.  Chicago,  etc.,  R.  Co.  (Wis.  1896),  66 
N.  W.  Rep.  363 ;  Larson  v.  Eau  Claire 
(Wis.  1896),  65  N.  W.  Rep.  731. 

Other  cases  hold  that  only  when  the 
evidence  is  insufficient  in  law  can  a 
verdict  be  directed  or  one  set  aside  on 
a  motion  for  a  new  trial.  Halpin  v. 
Third  Ave.  R.  Co.,  40 N.  Y.  Super.  Ct. 
175;  Stewart  v.  Elliott,  2  Mackey  (D. 
C.)  307;  Catlett  V.  St.  Louis,  etc.,  R. 
Co.,  57  Ark.  461 ;  Hepburn  v.  Dubois, 
12  Pet.  (U.  S.)  345. 

In  Michigan  the  court  says:  "In 
determining  the  preliminary  question 
of  law,  it  is  not  the  province  of  the 
court  to  pass  upon  the  weight  of  the 
evidence,  for  the  sufficiency  and  weight 
of  evidence  *  *  *  is  a  question  ex- 
clusively for  the  jury,  and  it  follows 
that  it  IS  only  where  there  is  no  legal 
evidence  which,  if  believed,  will  estab- 
lish a  fact  material  to  the  plaintiff's 
case,  that  the  trial  judge  can  take  the 
case  from  the  jury."  Carver  v.  Detroit, 
etc..  Plank  Road  Co.,  61  Mich.  584. 

So  in  Massachusetts :  *  *  The  question 
whether  the  jury  have  found  a  verdict 
for  the  plaintiff  against  the  weight  of 
the  evidence  is  not  before  us.  That 
question  could  not  be  raised  in  any 
way  except  by  a  motion  for  a  new 
trial .  If  there  was  any  evidence  which 
it  was  proper  to  submit  to  a  jury,  the 
judge  was  right  in  submitting  it  to 
them  and  the  exception  must  be  over- 
ruled. It  is  only  in  a  very  limited  class 
of  cases  that  such  a  question  can  be 
brought  to  this  court  by  exceptions. 
They  are  cases  where  the  evidence  is 
insufficient  in  law  to  support  a  verdict." 
Denny  v,  Williams,  5  Allen  (Mass.)  i. 


In  Spiro  v.  Felton,  73  Fed.  Rep.  91^ 
folio-wing  Cruikshank  v.  Fourth  Nat, 
Bank,  26  Fed.  Rep.  584,  the  court  says  r 
**It  occurs  to  me  that  in  any  case  it 
would  be  idle  to  say  that  the  court 
must  submit  the  case  to  the  jury  be- 
cause it  may  not  lawfully  direct  a  ver- 
dict, and  that  having  submitted  the 
case  to  the  jury,  it  can  then  effect  the 
same  result  practically  as  by  direction^ 
in  setting  it  aside  as  opposed  to  the 
evidence.  ♦  ♦  ♦  What  has  been  said 
with  reference  to  the  cases  just  cited 
sufficiently  indicates  my  view  of  the 
want  of  power  in  this  court  to  set  aside 
a  verdict  because  against  the  weight  of 
evidence,  however  decided  that  weight 
may  be." 

1.  Verdict  Directed  In  Absence  of  Proof 
— Adverse  Possession. — Heilbron  v, 
Heinlen,  72  Cal.  376;  De  Haven 
V.  Landell,  31  Pa.  St.  120;  Groft  v. 
Weakland,  34  Pa.  St.  304;  Huffman 
V,  McCrea,  56  Pa.  St.  95. 

Assumpsit. — Pynchon  v.  Day.  118  111. 
9;  Hinsdale-Doyle  Granite  Co.  v. 
Armstrong,  6  111.  App.  315 ;  Angier  v, 
Eaton,  etc.,  Co.,  98  Pa.  St.  594;  Bond 
v.  Hall,  8  Jones  (N.  Car.)  14. 

Attachment. — Boyd  v.  Brown,  120 
Ind.  393;  Allen  v,  Wheeler,  54  Iowa 
628 ;  Amidon  v.  Aiken,  28  Vt.  440. 

Conspiracy  to  Defraud. — Hardin  v. 
Sheuey,  40  Neb.  623. 

Contract, — Morley  v.  Eastern  Ex- 
press Co.,  116  Mass.  97. 

Covenant. — ^Dondero  v,  Frumveller^ 
61  Mich.  440. 

Z>^*/.— Bryan  v.  U.  S.,  i  Black  (U. 
S.)  140. 

Detinue. — Rowland  v,  Rowland,  2 
Ired.  (N.  Car.)  61. 

Ejectment. — Howard  v.  Milwaukee, 
etc.,  R.  Co.,  loi  U.  S.  844;  Martin  v. 
Martin,  118  Ind.  227 ;  Eister  v,  Paul,  54 
Pa.  St.  196. 

Eminent  Domain. — East  St.  Louis  v, 
O'Flynn,  119  111.  200. 

Fraud, — McLeod  v.  St.  Louis  Fourth 
Nat.  Bank,  122  U.  S.  528. 

Guaranty. — Smith  v,  Wetherell,  4 
111.  App.  655. 

Internal  Revenue  Seizures, — U.  S.t;, 
One  Still,  5  Blatchf.  (U.  S.)  403 ;  U.  S. 
V,  508  Barrels  of  Distilled  Spirits,  5 
Blatchf.  (U.  S.)  407. 

Malicious  Prosecution . — ^Alexander 
V,  Harrison,  38  Mo.  259. 
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(2)  When  Opposite  Theory  is  Supported  by  No  Evidence  of  an 
Essential  Fact. — Where  there  is  no  sufficient  evidence  of  a  fact 
essential  to  the  plaintiffs  case  or  the  defendant's  affirmative 
defense,  a  verdict  should  be  directed.* 


Money  Had  and  Received. — Stein- 
metz  V.  Wingate,  42  Ind.  574. 

Partition. — Dame  r.  Dame,  30  N. 
H.28. 

Personal  Injury. — Murphj  v.  Chi- 
cago, etc.,  R.  Co.,  45  Iowa  661;  Mc- 
Claren  v,  Indianapolis,  etc.,  R.  Co.,  83 
Ind.  319;  Slajton  v.  Fremont,  etc.^  R. 
Co.,  40 Neb.  840;  Texas,  etc.,  R.  Co. 
V.  French  (Tex.  Civ.  App.  1893),  23  S. 
W.  Rep.  866;  Knight  v.  Cooper,  36  W. 
Va.  332 ;  Holmes  v.  Mather,  L.  R.  10 
Exch.  261. 

Promissory  Notes ^  Actions  on, — At- 
kinson V.  Blair,  38  Iowa  156;  Corby  v, 
Butler,  55  Mo.  398. 

Sales. — Hunter  v.  Stege,  59  N.  Y. 
Super.  Ct  17. 

Stolen  Goodsy  Receiving  of, — Peo- 
ples. Montague,  71  Mich.  318. 

Trespass  on  the  Case. — Baxter  v.  Wi- 
nooski  Turnpike  Co.,  22  Vt.  114. 

Trespass  ^uare  Clausum. — Wilder 
V,  Wheeldon,  56  Vt.  345. 

Wills. — Wagner  v.  Ziegler,  44  Ohio 
St.  59. 

Where  the  burden  of  proof  is  on  the 
defendant,  and  he  introduces  no  evi- 
dence, a  verdict  may  be  directed  against 
him,  Corwin  v.  Patch,  4  Cal.  204; 
Kuhland  v.  Sedgwick,  17  Cal.  123;  Mac 
Ritchie  v,  Johnson,  49  Kan.  321 ;  and  in 
such  case  a  request  for  judgment  on  the 
pleadings  cannot  be  granted.  Willis  v. 
Holmes  (Oregon,  1895),  42  Pac.  Rep. 
989. 

1.  Verdict  Directed  In  Abienoe  of  Ma- 
terial Proof —  Generally, — Poleman  v, 
Johnson,  84  111.  269;  Frazer  v.  Howe, 
106  111.  563;  Cole  V.  Hebb,  7  Gill  &  J. 
(Md.)  20.  See  also  the  rule  announced 
in  cases  involving : 

Agency. — Russell  v.  Barcroft,  i  Mo. 
663;  Mifburn  Wagon  Co.  v,  Stevens, 
43  111.  App.  508 ;  Gilbert  v.  Woodbury, 
22  Me.  246. 

A  rbitratorsy  Notice  of  Meeting  of, — 
Alexanders. Cunningham,  iii  111.  511. 

Consideration^  Failure  of. — Porter 
7'.  Millard,  18  Ind.  502. 

Consideration^  Proof  of. — Cannon 
v.  Moore,  17  Mo.  App.  92;  Noyes  v. 
Rockwood,  56  Vt.  647. 

Deed^  Execution  of, — Kerlcy  v.  West, 
3  Litt.  (Ky.)  363. 

Delivery.— ^m\i}Ci  v,  Gillett,  50  111. 


290;  Huschle  v,  Morris,  131  111.  587; 
Schrimpton  v,  Bertolet,  155  Pa.  St. 
638. 

Employment. — Rebman  v.  McKin- 
ley,  33  Iowa  608. 

Exercise  of  Due  Care. — ^Abent  v, 
Terre  Haute,  etc.,  R.  Co.,  11 1  111.  202; 
Allyn  V,  Boston,  etc.,  R.  Co.,  105  Mass. 
77;  Wilson  V.  Charlestown,  8  Allen 
(Mass.)  137. 

Malice  and  Probable  Cause. — Cas- 
tro V.  De  Uriarte,  16  Fed.  Rep.  93; 
Selden  v,  Cashman,  20  Cal.  56;  Lacey 
V.  Porter,  103  Cal.  597;  Lowry  v, 
Hately,  30  111.  App.  297;  Masten  v. 
Deyo,  2  Wend.  (N.  Y.)  424;  Besson 
V.  Southard,  10  N.  Y.  236;  Heyne  v, 
Blair,  62  N.  Y.  19,  3  Thomp.  &  C.  (N. 
Y.)  263;  Neil  V,  Thorn,  88  N.  Y.  270; 
Michell  V.  Williams,  11  M.  &  W.  205. 

Misappropriation  of  Public  Funds, 
— State  V.  Julian,  93  Ind.  292. 

Money — Direction  to  Pay, — Tanen- 
baum  V,  Feist,  3  Misc.  Rep.  (N.  Y.)  631. 

Negligence, — Harrigan  v,  Chicago, 
etc.,  R.  Co.,  53  111.  App.  344;  Underbill 
V,  New  York,  etc.,  R.  Co.,  21  Barb. 
(N.  Y.)  489. 

Payment, — Lee  v,  David,  1 1  Mo.  1 14 ; 
Klausmann  Brewery  Co.  v.  Schoenlau, 
32  Mo.  App.  357 ;  Indianapolis,  etc.,  R. 
Co.  V.  Hyde,  122  Ind.  188. 

Possession. — Gipe  v.  Cummins,  116 
Ind.  511;  Huschle  v.  Morris,  131  111. 

587. 

Proofs  of  Loss. — Continental  L.  Ins. 
Co.  V.  Rogers,  119  111.  474. 

Real  Estate  Assets. — Gist  v.  Cockey, 

7  Har.  &  J.  (Md.)  134. 

Statute  of  Lim  itations^  Release  from 

Bar  of  . — Campbell  v.  Roe,  32  Neb.  545 

7'«7/<'.— Jackson  v,  Ferris  (Pa.  1887), 

8  Atl.  Rep.  435. 

Usury, — Fay  v,  Grimsteed,  10  Barb. 
(N.  Y.)32i. 

Vacancy. — Wait  v.  Agricultural  Ins. 
Co.,  13  Hun  (N.  Y.)  371;  Moore  v. 
Phoenix  F.  Ins.  Co.,  64  N.  H.  140. 

Value  of  Interference  with  Busi- 
ness.— Baird  v.  Schuylkill  River  East 
Side  R.  Co.,  154  Pa.  St.  463. 

Vendor'' s  Lien. — Boling  t*.  Howell, 
93  Ind.  329. 

No  Oonfllct  In  Erldence— Caiee  Ana- 
lysed— Arbitration, — Hall  v.  Vanier, 
6  Neb.  85. 
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(3)  When  there  Is  No  Conflict  in  the  Evidence  or  Question  as  to 
Its  Credibility,  unless  Different  Conclusions  may  be  Drawn. — Where 
the  evidence  is  conflicting,  or  the  credibility  of  the  witnesses  is 
questioned,  the  case  should  be  submitted  to  the  jury.* 


Assumpsit. — Sanders  v,  Edmonds,  98 
Ala.  157;  McDonald  v,  Ortman,  88 
Mich.  645 ;  Dietz  tJ.  Metropolitan  L. 
Ins.  Co.,  i68  Pa.  St.  504;  Brown  v, 
Missouri  Pac.  R.  Co.,  13  Mo.  App.  462 ; 
Boone  v,  Wabash,  etc.,  R.  Co.,  20  Mo. 
App.  232 ;  Sheldon  v,  Chicago,  etc.,  R. 
Co.  (S.  Dak.  1895),  62  N.  W.  Rep.  955. 

1.  Attachment, — Smith  v.  Marx,  93 
Ala.  311. 

Commissions  for  Sale  of  Real  Es- 
tate.— McQuown  V,  Thompson,  5  Colo. 
App.  466. 

Contract. — Hubbard  v.  New  York, 
etc..  Investment  Co.,  119  U.  S.  696; 
Hiatt  V.  Brooks,  17  Neb.  33;  Houckv. 
Gue,  30  Neb.  113;  Lewinson  v.  Reich, 
6  Misc.  Rep.  (N.  Y.  City  Ct.)  59. 

Conversion. — Eaton  v.  Carruth,  11 
Neb.  231. 

Damages. — St.  Vraln  v.  Columbia 
Bottom  Levee  Co.,  56  Mo.  590;  Ken- 
ney  v.  Hannibal,  etc.,  R.  Co.,  80  Mo. 

573- 

Deht.-A}.  S.  V.  Tillotson,  12  Wheat. 

(U.  S.)  181. 

Z?r<i/7j.— Russell  v.  Smith  (Ga.  1895), 
23  S.  E.  Rep.  5. 

Ejectment. — Howard  v.  Milwaukee, 
etc.,  R.  Co.,  loi  U.  S.  844;  Page  v. 
Tucker,  54  Cal.  121 ;  Wisner  v.  Daven- 
port, 5  Mich.  501;  Eisenlord  v.  Clum, 
67  Hun  (N.  Y.)  518;  Ramage  v,  Peter- 
man,  25  Pa.  St.  349;  McKnight  v.  Bell, 
168  Pa.  St.  50. 

Forcible  Entry  and  Detainer. — De 
Graw  V.  Prior,  53  Mo.  313 ;  Gooch  v. 
HoUan,  30  Mo.  App.  450. 

Fraud. — Weidler  v.  Farmers'  Bank, 
II  S.  &  R.  (Pa.)  134;  Skiles  v.  Dick- 
son, 147  Pa.  St.  117. 

Infringement  of  Patent. — Klein  T^ 
Russell,  19  Wall.  (U.  S.)  433. 

Land  Contract. — Lent  v.  Burling- 
ton, etc.,  R.  Co.,  II  Neb.  201. 

Lihel.—Q9ca\\.  v.  Babbitt,  i  111.  App. 
130. 

Life  Insurance. — Moulor  v.  Ameri- 
can L.  Ins.  Co.,  loi  U.  S.  708. 

Malicious  Prosecution, — Marks  v, 
Hastings,  loi  Ala.  165;  Beidler  v. 
Beirnaert,  25  111.  App.  422. 

Money  Had  and  Received. — Dir- 
jmple  XK  State  Bank,  91  Wis.  601. 

Personal  Injuries. — Northern  Pac. 
R.  Co.  V.  Conger,  12  U.  S.  App.  240; 


Union  Pac.  R.  Co.  v.  Tames,  12  U.  S. 
App.  482;  Northern  Fac.  R.  Co.  v. 
Behling,  12  U.  S.  App.  662;  Missouri 
Pac.  R.  Co.  v.  Moseley,  57  Fed.  Rep. 
921 ;  Chicaigo,  etc.,  R.  Co.  v.  Olney,  71 
Fed.  Rep.  95;  Illinois  Cent.  R.Co.  v. 
Turner,  71  Miss.  402 ;  East  Tennessee, 
etc.,  R.  Co.  V.  Turraville,  97  Ala.  122; 
Chicago,  etc.,  R.  Co.  v.  Payne,  59  111. 
534 ;  Collins  v,  Burlington,  etc.,  R.  Co^ 
83  Iowa  346;  Pratt  v.  Chicago,  etc.,  R. 
Co.,  84  Iowa  694;  Tiernejr.  Chicago, 
etc.,  R.  Co., 84 Iowa 641 ;  Orr  v.  Cedar 
Rapids,  etc.,  K.  Co.  (Iowa,  1895),  62  N. 
W.  Rep.  851;  Central  Passenger  R. 
Co.  V.  Chatterson  (Ky.  1895),  29  S. 
W.  Rep.  18;  Cincinnati,  etc.,  R.  Co. 
V.  Darling,  130  Ind.  376;  Law  v. 
Fletcher,  104  Mich.  295 ;  Hips  ley  v. 
Kansas  City,  etc.,  R.  Co.,  88  Mo.  348; 
Atchison,  etc.,  R.  Co.  v.  Loree,  4  Neb. 
446;  Burlington,  etc.,  R.  Co.  v. 
Wendt,  12  Neb.  76;  Omaha,  etc.,  R. 
Co.  v,  Chollette,  33  Neb.  143,  26  Neb. 
159;  Chicago,  etc.,  R.  Co.  v.  Barnard, 
32  Neb.  306;  Purifoy  v.  Richmond, 
etc.,  R.  Co.,  108  N.  Car.  100;  Phila- 
delphia, etc.,  R.  Co.  V.  Hagan,  47  Pa. 
St.  244;  Brownfield  v.  Hughes,  128  Pa. 
St.  194;  Congle  V.  McKee,  151  Pa.  St. 
602;  Smith  V.  Easton  Transit  Co., 
167  Pa.  St.  209;  Boyd  v.  Cross  (Tex. 
Civ.  App.  1896),  33  S.  W.  Rep. 
1093. 

Professional  Services.  —  Colorado 
Coal,  etc.,  Co.  v.  John,  5  Colo.  App. 

213- 

Promissory  Notes. — Macon  County 
v.  Shores,  97  U.  S.  272 ;  Orleans  v.  Piatt, 
99  U.  S.  676;  Bridgeport  City  Bank 
V.  Empire  Stone  Dressing  Co.,  30 
Barb.  (N.  Y.)  421 ;  Marine  v.  Peyser, 
8  Misc.  Rep.  (N.  Y.  City  Ct.)  521. 

Recover  Possession  of  Real  Estate. 
— Hall  t/.  Durham,  109 Ind.  434;  Lever 
V.  Foote,  82  Hun  (N.  Y.)  393;  Ellis  v. 
Harris,  106  N.  Car.  395. 

Replevin. — Birmingham  Mineral  R. 
Co.  v.  Jacobs,  92  Ala.  187;  James  v. 
Fowler,  90  Ind.  563;  Garett  v.  Man- 
chester, etc.,  R.  Co.,  16  Gray  (Mass.) 
501 ;  Adams  v.  Berg,  65  Miss.  3 ;  Scott 
v.  Bonner  (Miss.  1892),  11  So.  Rep. 
791 ;  Deitrich  v.  Hutchinson,  20  Neb. 
52;  Fitzgerald  v.  Anderson,  81  Wis. 
341- 
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Eyidonee  DoonsMntary  or  Undiiputed. — Accordingly,  where  the  only 
question  involved  is  the  legal  effect  of  undisputed  or  written 
evidence,  it  is  for  the  court,  and  a  verdict  may  be  directed.^ 

Qnaliiloatioxi. — But  whether  the  facts  be  disputed  or  undisputed, 
if  different  minds  may  honestly  draw  different  conclusions  from 
them,  the  case  is  properly  left  to  the  jury.* 

(4)  In  Cases  of  Variance, — Where  there  is  a  material  variance 
between  the  allegations  made  and  the  proof  introduced,  it  may 
be  taken  advantage  of  by  a  motion  to  direct  a  verdict.* 


Sales, — Chenery  v.  Palmer,  6  Cal. 
119. 

School  Dtsirtct  Bonds,  —  Post  v. 
School  Dist.  No.  10,  19  Neb.  135. 

Seduction, — People  v.  Hubbard,  92 
Mich.  322. 

Stakeholder i  Action  against. — Col- 
son  V.  Mejers,  80  Ga.  499. 

Statutory  Penalty. — Loeb  v.  Hud- 
dleston,  105  Ala.  257. 

Trespass  on  the  Case. — Brooke  f. 
Grand  Trunk  R.  Co.,  15  Mich.  332; 
Stockham  v.  Cheney,  62  Mich.  10; 
Des  Jardins  v.  Thunder  Bay  River 
Boom  Co.,  95  Mich.  140. 

Trover.— HWX  v.  Canfield,  56  Pa.  St. 

JTiVZy.— Gallagher  v.  Kilkeary,  29 
in.  App.  415. 

Work  and  Labor.  —  Sublett  v. 
Hodges,  88  Ala.  491. 

Where  it  appears  that  the  plaintiff 
has  made  out  a  prima  facie  case,  it  is 
error  for  the  court  peremptorily  to 
direct  a  verdict  against  him.  Easley 
V.  Easley,  18  B.  Mon.  (Ky.)  86. 

1.  People's  Sav.  Bank  v,  Norwalk, 
56  Conn.  547;  Laing  v,  Americus,  86 
Ga.  756;  Underbill  v.  Vander\''oort,  56 
N.  Y.  242;  Graham  v.  Moore,  13  S. 
Car.  115;  Carrigan  v.  Bozeman,  13 
S.  Car.  376. 

In  Briggs  V.  Taylor,  28  Vt.  181,  it 
is  held  that  "  the  uniformity  of  the 
course  of  nature,  or  the  conduct  of 
business,  becomes  a  rule  of  law; "  and 
therefore,  where  carriages  and  other 
personal  property  of  a  similar  nature 
were  taken  by  the  sheriff  under  a  writ, 
and  left  exposed  by  him  to  the 
elements  throughout  the  winter,  a 
verdict  for  damages  should  be  di- 
rected. 

A  verdict  of  guilty  in  a  criminal  case 
is  not  ground  for  directing  a  verdict, 
as  a  matter  of  law,  in  a  civil  case  in- 
volving the  same  state  of  facts.  It 
would  amount  to  instructing  the  jury 
that  the  evidence   must    be   believed 


beyond  a  reasonable  doubt.  U.  S. 
Express  Co.  v.  Jenkins,  64  Wis.  542. 

2.  Assumpsit, — Stevens  v.  Pendle- 
ton, 85  Mich.  137,  83  Mich.  342. 

Damages. — Milne  t».  Walker,  59  Iowa 
186;  Smith  V.  Coe,  55  N.  Y.  678; 
Knight  V.  Towles  (S.  Dak.  1895),  62 
N.  W.  Rep.  964^ 

Ejectment. — Payne  v.  Mathis,  92 
Ala'.  585. 

Fraud. — Frankenthal  v.  Goldstein, 
44  Mo.  App.  189. 

Life  Insurance. — ^Alabama  Gold  L. 
Ins.  "Co.  V.  Mobile  Mut.  Ins.  Co.,  81 
Ala.  329. 

Malicious  Prosecution. — Heyne  v. 
Blair,  62  N.  Y.  19. 

Ownership  of  Personal  Property, — 
Avary  v.  Perry  Stove  Mfg.  Co.,  96 
Ala.  406. 

Personal  Injury. — ^Illinois  Cent.  R. 
Co.  V.  Kelley,  10  U.  S.  App.  537; 
Kansas  City,  etc.,  R.  Co.  v.  Kirksey, 
22  U.  S.  App.  94;  Rush  V.  Coal  Bluff 
Min.  Co.,  131  ind.  135;  Overton  v. 
Indiana,  etc.,  R.  Co.,  i  Ind.  App.  436. 

Promissory  Note. — Sinter  v.  Park 
Nat.  Bank,  35  Neb.  372. 

Statutory  Penalty. — Luke  v.  Cal- 
houn County,  52  Ala.  115. 

Trespass  on  the  Case. — Telpel  v.  Hil- 
sendegen,  44  Mich.  461 ;  Vinton  v. 
Schwab,  32  Vt.  612. 

**Nor  is  it  always  enough  that  the 
evidence  be  undisputed,  if  it  be  of  a  cir- 
cumstantial character;  for  th^n  there 
is  often  a  conclusion  to  be  drawn  by 
the  jury;  and  to  warrant  the  direction 
of  the  judge  the  conclusion  should  be 
so  plain  that  a  verdict  against  it  would 
besetaside."  Richt;.  Rich,  16  Wend. 
(N.  Y.)  663. 

S.  Berry  v.  Savage,  3  111.  261 ;  House 
V.  Wilder,  47  III.  510;  Ayersv.  Chi- 
cago, III  111.  406;  Mattoon  v.  Fallin, 
113 111.  249;  Schoonmaker  v.  Doolittle, 
118  in.  605;  Purcell  V.  English,  86 
Ind.  34;  Gilman  v,  Sioux  City,  etc., 
R.  Co.,  62  Iowa  299;  Ferguson  v, 
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-Unless  the  allegations  can  be  amended  to  corre- 
spond with  the  proof,  and  leave  to  make  such  an  amendment  is 
asked  and  given  A 

3.  In  Criminal  Cases — Conviction. — In  a  criminal  case  a  verdict  of 
conviction  may  never  be  directed.  It  is  for  the  jury,  in  all  such, 
to  pass  upon  the  credibility  of  the  witnesses,  even  though  the 
evidence  be  convincing  and  uncontradicted.* 


Tucker,  2  Har.  &  G.  (Md.)  182; 
Strahle  v,  Stanton  First  Nat.  Bank 
(Neb.  1896), 66  N.  W.  Rep.415;  Texas 
Pac.  R.  Co.  V.  Grimes  (Tex.  Civ;  App. 
1892),  21  S.  W.  Rep.  402 ;  Derragon  v. 
Rutland,  58  Vt.  128;  Baker  v.Ufford,  63 
Vt.  133;  Vandercomb's  Case,  2  Leach 
C.  C.  708. 

1.  Derragon  v.  Rutland,  58  Vt.  128. 

3.  Alabama.  —  Sims  v.  State,  43 
Ala.  33. 

Georfria.  —  Parker  v.  State,  34  Ga. 
362 ;  Tucker  v.  State,  57  Ga.  503. 

Michigan, — "Charging  the  jury  that 
respondent  had  admitted  all  that  was 
necessary  to  convict  him,  if  not  so 
insane  or  intoxicated  as  to  be  able  to 
form  no  intent,  and  pointing  out  to 
them  that  his  conduct  did  not  indicate 
any  lack  of  reasoning  power,  is  neither 
more  nor  less  than  an  instruction  to 
convict.'  *  People  v,  McCord,  76  Mich. 
200. 

North  Carolina,  —  State  v.  Dixon, 
75  N.  Car.  275;  State  v.  Winchester, 
113  N.  Car.  641.  Not  even  if  they  are 
asked  if  any  disagree  and  all  nod  their 
assent  to  the  verdict.  State  v,  Shule, 
10  Ired.  (N.  Car.)  153.  But  the  court 
may  go  sp  far  as  to  direct  the  ^ury  to 
return  a  verdict  of  guilty  **  if  they 
believe  the  evidence."  State  v,  Riley, 
113  N.  Car.  648;  State  v.  Vines,  93  N. 
Car.  4^.  Compare  Perkins  v.  State, 
50  Ala.  154. 

United  States,^\3.  S.  v,  Fenwick, 
5  Cranch  (C.  C.)  56;  U.  S.  v,  Taylor, 
3  McCrary  (U.  S.)  500. 

In  Iowa  the  question  whether  a  ver- 
dict of  guilty  can  be  directed  on  a  suf- 
ficiency of  uncontradicted  evidence  has 
been  raised  but  not  decided.  State  v. 
Lee,  91  Iowa  499. 

The  court  cannot  order  the^  clerk  to 
enter  up  a  verdict  of  guilty.  The  jury 
must  agree  upon  one  and  render  it. 
State  V,  Riley,  113  N.  Car.  648;  People 
V,  CoUison,  85  Mich.  105. 

It  seems  that  a  demurrer  to  evi- 
dence is  a  proper  practice  in  a  criminal 
as  well  as  in  a  civil  case.  Stettinius  v. 
U.  S.,  5  Cranch  (C.  C.)  573.  Compare 
6  Encyc.  PI.  &  Pr.-^44  61 


Baker  v.  State,  31  Ohio  St.  314.  See 
also  article  Demurrers  to  Evidence, 
an.tc,  p.  438. 

*'Tlie  jury  must  derive  a  knowledge 
of  the  facts  from  the  witnesses,  and  of 
the  law  from  the  court.  They  have, 
however,  to  pass  upwjn  both  and,  by 
making  an  application  of  the  law  ta 
the  facts  of  the  case,  decide  whether 
the  offense  charged  in  the  indictment 
has  been  committed.  In  this  sense 
only  are  they  the  judges  of  the  law  of 
the  case."  Com.  v.  Van  Tuyl,  i  Mete. 
(Ky.)  I.  **It  is  now  well  settled  in 
the  federal  courts  that  in  civil  cases, 
where  the  facts  are  undisputed  and  the 
case  turns  upon  questions  of  law,  the 
court  may  direct  a  verdict  in  accord- 
ance with  its  opinion  of  the  law ;  but 
the  authorities  which  settle  this  rule 
have  no  application  to  criminal  cases. 
In  a  civil  case  the  court  may  set  aside 
the  verdict,  whether  it  be  for  the  plain- 
tiff or  defendant,  upon  the  ground  that 
it  is  contrary  to  the  law  as  given  by 
the  court;  but  in  a  criminal  case,  if 
the  verdict  is  one  of  acquittal  the  court 
has  no  power  to  set  it  aside.  It  would 
be  a  useless  form  for  a  court  to  sub- 
mit a  civil  case,  involving  only  ques- 
tions of  law,  to  the  consideration  of  a 
jury,  where  the  verdict  when  found, 
if  not  in  accordance  with  the  court's- 
view  of  the  law,  would  be  set  aside. 
The  same  result  is  accomplished  by 
an  instruction  given  in  advance  to- 
find  a  verdict  in  accordance  with  the 
court's  opinion  of  the  law.  But  not 
so  in  criminal  cases.  A  verdict  of  ac- 
quittal cannot  be  set  aside,  and  there- 
fore, if  the  court  can  direct  a  verdict 
of  guilty,  it  can  do  indirectly  that 
which  it  has  no  power  to  do  directly. "' 
U.  S.  V,  Taylor,  11    Fed.  Rep.  470. 

Contra. — U.  S.  v.  Anthony,  ir 
Blatchf.  (U.  S.)2oi. 

That  a  verdict  may  be  directed,  but 
the  direction  is  not  binding  on  the 
jury: 

(i)  Where  all  the  facts  essential  to 
conviction  are  admitted,  People  y^ 
Kirsch,  67  Mich.  539;  People  v,  Lyng, 
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Aeqnittel. — But  it  is  proper  for  the  court  to  direct  a  verdict  of 
acquittal  where  the  facts  warrant.* 

in.  AFFUCATIOH— 1.  In  General— Error  to  Deny  in  a  Proper  Omo. — It 
is  error  for  the  court  to  refuse  to  direct  a  verdict  in  a  proper 
case.*     And  it  is  the  duty  of  the  jury  to  obey  its  direction,  with- 


74  Mich.  579;  People  v.  Ackennan, 
80  Mich.  5^,  even  before  argument 
had  to  the  jury;  People  v.  Richmond, 
59  Mich.  570. 

(2)  Where  the  facts  are  undisputed, 
in  People  v.  Neumann,  85  Mich.  98, 
the  court  thus  states  the  doctrine: 
**  The  court  was  undoubtedly  right,  as 
a  matter  of  law,  in  this  direction ;  but 
it  is  claimed  that  the  jury  in  criminal 
cases  are  the  judges  of  the  law  as  well 
as  of  the  facts.  This  is  true  in  the 
sense  that  the  jury  might  in  this  case, 
as  well  as  in  any  criminal  case,  have 
found  a  verdict  of  not  guilty,  in  spite 
of  the  direction  of  the  court,  and,  hav- 
ing thus  acouitted  the  prisoner,  the 
court  would  have  been  powerless,  not 
only  to  enter  a  different  verdict,  but 
to  grant  a  new  trial,  as,  once  convicted, 
he  could  not  have  been  put  in  jeop- 
ardy again.  But  the  judge  having  di- 
rected the  jury  that,  under  the  undis- 
puted facts,  the  statute  had  been 
violated,  and  the  accused  must  be 
found  guilty,  and  the  jury  having  fol» 
lowed  such  direction,  we  are  not 
called  upon  to  grant  a  new  trial,  when 
we  are  satisfied  that  such  direction  and 
the  verdict  were  in  accordance  with 
the  law  a9  applied  to  the  respondent's 
own  testimony,  which  was  the  most 
favorable  of  any  in  his  behalf." 

1.  Acquittal  may  bo  Dlroetod.—Sims 
V,  State,  99  Ala.  161 ;  State  v.  Smith, 
28  Iowa  565 ;  State  v,  Brosius,  39  Mo. 
535;  Ruloff  V.  People,  18  N.  Y.  179; 
People  V,  Bennett, 49  N.Y.  137;  State 
V.  Riley,  113  N.  Car.  648;  Baker  v. 
State,  31  Ohio  St.  314;  Reg.  v.  Bird, 
5C0XC.  C.  II. 

In  U.  S.  V,  Fullerton,  7  Blatchf.  (U. 
S.)  177,  it  was  **held  that,  inasmuch 
as  the  court  would  have  the  power,  if 
the  defendant  were  convicted  by  the 
jury  on  the  evidence,  to  grant  him  a 
new  trial,  if  it  should  be  of  opinion 
that  the  verdict  was  against  the  evi- 
dence, it  had  the  power,  if  it  was  of 
opinion  that  a  verdict  of  guilty  would 
not  be  warranted  by  the  evidence,  to 
direct  the  jury  to  acquit  the  defendant 
on  that  ground.'' 

It  is  said  by  Blackburn,  ].,  in  Reg. 
V.  Smith,  L.  &  C.  C.  C.  607 :  *•  I  have, 


therefore,  entertained  a  doubt  whether 
this  was  not  rather  a  case  for  an  appeal 
to  the  clemency  of  the  crown  than  to 
the  court;  but  on  consideration,  I 
think  we  must  say  that  the  rule  which 
has  been  laid  down  in  civil  cases  ought, 
a  fortiori^  to  be  applied  to  criminal 
ones,  namely,  that  a  scintilla  of  evi- 
dence ought  not  to  be  left  to  the  jury." 

Where  no  evidence  is  admitted  for 
the  reason  that  the  indictment  charges 
no  offense  the  jury  should  be  dis- 
charged without  rendering  a  verdict, 
there  being  no  offense  of  which  to 
acquit  and  no  evidence  for  the  jury  to 
pass  upon.  State  v.  Brown,  47  Ohio 
St.  102. 

Contra. — In  Ca/Z/br^ia,  under  section 
1 1 18  of  the  Penal  Code,  which  reads: 
**  If,  at  any  time  after  the  evidence  on 
either  side  is  closed,  the  court  deems 
it  insufficient  to  warrant  a  conviction, 
it  may  advise  the  jury  to  acquit  the 
defendant.  But  the  jury  are  not  bound 
by  the  advice;"  a  judge  has  no  au- 
thority to  direct  a  verdict  of  acquittal. 
People  V,  Daniels,  105  Cal.  262 ;  People 
V,  Horn,  70  Cal.  18. 

%.  Baltimore,  etc.,  R.  Co.  v.  Tones, 
95  U.  S.  439;  Kresanowski  v.  North- 
em  Pac.  R.  Co.,  18  Fed.  Rep.  229; 
Conners  t^  Burlington,  etc.,  R.  Co., 
74  Iowa  383;  Morris  v.  Brickley,  i 
Har.  &  G.  (Md.)  107;  Bowman  v.  Ep- 
pinger,  i  N.  Dak.  21. 

And  it  may  be  his  duty  to  direct 
a  verdict,  though  no  motion  is  made 
by  the  parties.  Murphy  v,  Cobb,  5 
Colo.  281;  Longley  v.  Daly,  i  S. 
Dak.  257.  Contra^  Gary  v.  Woodham, 
103  Ala.  42 1 .  *'  An  assignment  of  error 
that  *  the  court,  on  its  own  motion,  di- 
rected a  verdict  against  the  defend- 
ants,' is  not  sustained  by  a  record 
which  states  that  '  at  the  close  of  the 
evidence  the  court,  on  its  own  motion, 
instructed  the  jury  to  return  a  verdict 
in  form  as  directed.' "  State  v,  Har- 
bach,  78  Iowa  475. 

Where  a  verdict  might  have  been 
directed  for  the  plaintiff,  errors  com- 
mitted at  the  trial  were  harmless 
where  the  jury  returned  a  verdict  for 
him.  Cowen  v.  Eartherly  Hard- 
ware Co.,  95  Ala.  324. 
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out  question,  and  return  one  accordingly.^  So  where  the  admitted 
facts  make  a  proper  case  a  verdict  may  be  directed  for  the  party 
entitled  thereto.*  Where  a  case  insufficiently  proved  is  remedied 
by  evidence  introduced  by  the  adverse  party,  a  verdict  cannot 
then  be  directed  against  such  evidence.* 

A  Defect  in  the  DecUuration  cannot  be  reached  by  a  motion  to  direct 
a  verdict.* 


1.  Clark  V,  Hannibal,  etc.,  R.  Co., 
36  Mo.  203;  State  v.  Thayer,  5  Mo. 
App.  420;  Cahill  V,  Chicago,  etc.,  R. 
Co.,  74  Fed.  Rep.  285;  Bowman  v. 
Wheaton,  2  Kan.  App.  581. 

S.  Connecticut,  —  Whitney  v.  First 
Ecclesiastical  Soc,  5  Conn.  405. 

/»^ia»a.— Wabash  R.  Co.  i>.  Wil- 
liamson, 104  Ind.  154. 

Kentucky.  —  White  v,  Louisville, 
etc.,  R.  Co.  (Ky.  1893),  22  S.  W. 
Rep.  219. 

Maryland,  —  Inloes  v,  American 
Exch.  Bank,  11  Md.  173. 

Massachusetts,  —  Ball  v,  Nye,  99 
Mass.  582. 

Michigan. — Davis  v,  Detroit,  etc., 
R.  Co.,  20  Mich.  105. 

Missouri.  —  Magoffin  v.  Missouri 
Pac.  R.  Co.,  102  Mo.  540. 

New  Tork.'-GrovX  v.  Gile,  51  N.  Y. 

431- 

Pennsylvania. — ^Devlin  v.  Snellcn- 
burg,  132  Pa.  St  186. 

Texas. — Hedgepeth  v.  Robertson, 
18  Tex.  858. 

1Vi.^consin, — Kimball  v.  Post,  44 
Wis.  471 ;  Snyder  v.  Van  Doren,  46 
Wis.  602. 

Under  section  3457  of  the  Georgia 
Code  there  is  no  error  in  directing  a 
verdict  for  the  amount  due  on  an  ac- 
count, or  on  pvoinlssory  notes  and  an 
account  sued  together,  where  the  de- 
fendant hat  been  personally  served  and 
is  in  default.  Wiggins  v.  Mayer, 
91  Ga.  778;  Crapp  v.  Dodd,  92  Ga. 

A  verdict  may  be  directed  for  the 
plaintiff  "where  there  is  no  evidence 
but  promissory  notes,  and  no  plea  of 
non  est  /actum  or  contradictory  testi- 
mony."     Hooks    V,    Frick,     75    Ga. 

715- 

Verdict  directed  upon  facts  admitted 
by  counsel  in  his  opening  statement  to 
the  jury,  Oscanyan  v.  Arms  Co.,  103 
U.  S.  261 ;  Spicer  v.  Bonker,  45  Mich. 
630. 

"  It  is  not  good  practice  to  decide  a 
case  upon  the  opening  of  counsel,  and 
the  cases  are  exceptional  where  it  can 


be  safely  done."    Leonard  v.  Beaudry, 
68  Mich.  312. 

8.  Deshler  v.  Beers,  32  111.  368;  Chi- 
cago, etc.,  R.  Co.  V.  Carey,  115  111, 
115 ;  Pullman  Palace  Car  Co.  v.  Laack, 
143  111.  242;  Sanderson  v.  Marks,  i 
Har.  &  G.  (Md.)  252;  Vaulx  v.  Camp- 
bell, 8  Mo.  225;  McKay  v.  Montana 
Union  R.  Co.,  13  Mont.  15;  Prescott 
V.  Hayes,  43  N.  H.  598. 

On  the  other  hand  it  is  said  in  Penn- 
sylvania,  in  a  personal  injury  case,  that 
**  It  was  incumbent  upon  the  plaintiff 
to  establish  a  prima  facie  cause  of 
action  resulting  exclusively  from  the 
negligence  of  the  defendant,  or,  in 
other  words,  a  case  clear  of  contribu- 
tory negligence  upon  his  own  part,  be- 
fore the  defendant  need  answer  at  all. 
If,  being  a  witness  in  his  own  behalf, 
his  testimony  on  cross-examination  dis- 
closed such  contributory  negligence, 
it  cannot  be  said  that  he  had  estaUished 
such  prima  facie  cause  of  action, 
though  his  examination  in  chief  and 
other  parts  of  his  cross-examination 
filled  the  full  measure  of  proof  required 
by  the  strictest  rule.  By  this  it  is 
not  meant  to  say  that  a  party  who  has 
made  a  slip  on  the  witness  stand  may 
not  explain  it.  In  such  case  the  state- 
ment against  himself  and  the  explana- 
tion may  properly  go  together  before 
the  jury.  But  where  he  has  clearly 
contradicted  himself  upon  a  vital  point, 
and  offered  no  explanation,  the  least 
that  can  be  said  is  that  he  has  not 
established  the  essential  fact.  In  the 
light  of  these  obvious  principles  it  will 
be  seen  upon  examination  ♦  *  *  that 
the  learned  court  below  properly  gave 
binding  instructions  to  the  jury  to  re- 
turn a  verdict  for  the  defendant." 
Lynch  V.  Erie  City,  151  Pa.  St.  380. 
Contra^  Leiter  v.  Jackson,  8  Ind. 
App.  98;  Theissen  v.  Belle  Plaine, 
81  Iowa  118;  Larkin  v.  Burlington, 
etc.,  R.  Co.,  91  Iowa  654. 

4.  Gerke  v.  Fancher,   158  111.  375 ; 
Wrought  Iron  Bridge  Co.  v.  Greene, 
53  Iowa  562.  Contra^  Smith  v»  Burling* 
ton,  etc.,  R.  Co.,  59  Iowa  73. 
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In  Hew  York,  under  the  provisions  of  the  code,  where  there  are  no 
exceptions  taken  to  the  reception  or  rejection  of  evidence  during 
the  trial,  and  the  legal  questions  involved  are  important  and  diffi- 
cult, the  judge  may  direct  a  verdict  in  a  proper  case  subject  to  the 
opinion  of  the  general  term.*  The  special  provisions  of  the  New 
York  statutes  relating  to  jury  trials  in  will  contests  do  not  pre- 
clude the  court  from  directing  a  verdict  in  a  proper  case  * 

Where  General  Yerdiete  are  Hot  Allowed  by  law  the  proper  method  of 
directing  a  verdict  is  to  charge  the  jury  to  answer  the  special  issues 
in  the  affirmative  or  the  negative  as  the  case  may  be.* 

A  Motion  to  Exclude  from  the  jury  all  of  the  evidence  introduced 
by  a  party  is  a  practice  which  prevails  in  some  courts,  and  is,  in 
effect,  the  same  as  the  direction  of  a  verdict,  or  a  demurrer  to  the 
evidence.* 

2.  (Jovemed  by  Same  Rnlet  ai  Demurrer  to  Evidenoe. — The  direc- 
tion of  a  verdict  takes  the  place  of  a  demurrer  to  evidence,  and  is 
governed  by  the  same  rules.* 


1.  New  Yoxk  Eole. — Sackett  v.  Spen- 
cer, 39  Barb.  (N.  Y.)  180;  Bangs  v. 
Palmer,  16  How.  Pr.  (N.  Y.  Supreme 
Ct.)  542;  Havemeyer  v,  Cunningham, 
8  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  i; 
Cobb  V.  Cornish,  16  N.  Y.  602, 6  Abb. 
Pr.  (N.  Y.)  130;  Brooklyn  City  Bank 
V.  McChesney,  20  N.  Y.  240;  Manning 
V.  Monaghan,  23  N.  Y.  539;  Purchase 
V.  Matteson,  25  N.  Y.  211 ;  McBride  t'. 
Farmers*  Bank,  26  N.  Y.  450;  Talmage 
V.  Hunttine,  29  N.  Y.  447 ;  Shellington 
V.  Howland,  53  N.  Y.  371,  affirming^ 
Barb.  (N.  Y.)  14;  Howell  v,  Adams, 
68  N.  Y.  314,  affirming  i  Thomp.  &  C. 
(N.  Y.)  425;  Flandreau  t^  Ellsworth, 
8  Misc.  Rep.  (N.  Y.  Super.  Ct.)  428. 
See  article  Certipibd  Casrs,  vol.  3, 
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%.  Hawke  v,  Hawke,  82  Hun  (N.  Y.) 
439;  Katz  T'.  Schnaier,  87  Hun  (N.  Y.) 
343. 

8.  McDonald  v,  Carson,  94  N.  Car. 
497;  Farrell  v.  Richmond,  etc.,  R. 
Co.,  102  N.  Car.  390;  Bottoms  v.  Sea- 
board, etc.,  R.  Co.,  109  N.  Car.  73; 
Orrender  v,  Chaffin,  109  N.  Car.  423. 

4.  Poleman  v.  Johnson,  84  111.  269; 
Martin  v.  Chambers,  84  111.  579;  East 
St.  Louis  V,  0*Flynn,  119  111.  200; 
Joliet,  etc.,  R.  Co.  v.  Velie,  140  111. 
59;  Lawrence  v.  Mutual  L.  Ins.  Co.,  5 
111.  App.  280;  Hi nsdale-Doyle  Granite 
Co.  V,  Armstrong,  6  111.  App.  315 ; 
Heiderich  xu  Heiderich,  18  111.  App. 
142.  Contra^  that  it  is  not  a  good 
practice,  Crowley  v.  Crowley,  80  111. 
469;  Dresser  v.  West  Virginia  Transp. 
Co.,  8  W.  Va.  553;  Johnson  v.  Balti- 


more, etc.,  R.  Co.,  25  W.  Va.  570; 
Schwarsbach  v,  Ohio  Valley  Protect- 
ive Union,  25  W.  Va.  622;  Hoge  v, 
Ohio  River  R.  Co.,  35  W.  Va.  562. 

"  A  demurrer  to  the  evidence  can  be 
resorted  to,  or  a  motion  to  exclude  the 
evidence  from  the  jury  or  to  instruct 
them  that  the  plaintiff  cannot  recover, 
which  motions  are  in  the  nature  of  de- 
murrers to  evidence,  though  less  tech- 
nical, and  have  in  many  of  the  states 
superseded  the  ancient  practice  of  a 
demurrer  to  evidence.**  Louisville, 
etc.,  R.  Co.  V.  Woodson,  134  U.  S.  614. 

6.  Alabama, — Sims  v,  Sims,  2  Ala. 
117 ;  Bryan  xk  Ware,  ao  Ala.  687 ;  Hol- 
lingsworth  r.  Martin,  23  Ala.  591 ;  Free- 
man V,  Scurlock,  27  Ala.  407 ;  Tabler 
T^  Sheffield  Land,  etc.,  Co.,  87  Ala. 
305;  Central  R.,  etc.,  Co.  i>.  Roque- 
more,  96  Ala.  236. 

Arkansas, — Hill  v.  Rucker,  14  Ark. 
706. 

Illinois. — Phillips  v.  Dickerson,  85 
111.  II ;  Blanchard  v.  Lake  Shore,  etc., 
R.  Co.,  126  111.  420;  Chicago,  etc., 
R.  Co.  V,  Dunleavy,  129  111.  132; 
Pratt  V,  Stone,  10  111.  App.  633.  In 
Knight  V.  Gaultney,  23  III.  App. 
376,  the  court  says:  "It  has  some- 
times been  said  that  a  motion  to  so 
instruct  the  jury  is  to  be  treated  as  a 
demurrer  to  evidence,  and  that  if  there 
is  any  evidence  tending  to  support  the 
material  allegations  of  plaintiff 's  dec- 
laration the  motion  should  be  over- 
ruled. The  better  rule,  however, 
seems  to  be  that  when  the  evidence 
introduced,  with  all  proper  inferences 
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What  ie  Admitted. — The  party  moving  for  such  direction  admits, 
therefore,  not  only  the  facts  contained  in  the  evidence  against 
which  his  motion  goes,  but  every  conclusion  which  a  jury  might 
fairly  or  reasonably  infer  from  that  evidence.^  Hence,  where 
the  direction  of  a  verdict  is  asked  on  conflicting  evidence,  all 


to  be  drawn  therefrom,  is  so  insuf- 
ficient to  sustain  a  verdict  for  plaintiff 
that  the  court  would  be  compelled  to 
set  it  aside  if  so  returned,  the  jury 
may  be  properly  instructed  to  find  for 
defendant." 

On  a  motion  for  the  di  rec tion  of  a  ver- 
dict no  such  technical  particularity  is 
required  as  upon  a  demurrer  to  evi- 
dence, and  no  judgment  is  rendered 
against  the  party  on  overruling  the 
motion.  Bartelott  v.  International 
Bank,  119  111.  259. 

Indiana. — Purcell  v.  English,  86 
Ind.  34;  Gregory  v.  Cleveland,  etc., 
R.  Co.,  ii2lnd.  385;  Wolfe  t;.  McMil- 
lan, 117  Ind.  587. 

Kansas, — Sullivan  v,  Phenix  Ins. 
Co.,  34  Kan.  170. 

Maryland, — Clarke  v,  Dederick,  31 
Md.  148. 

Michigan, —  Fox  v.  Spring  Lake 
Iron  Co.,  89  Mich.  387. 

Mississippi, —  Swan  v.  Liverpool, 
etc.,  Ins.  Co.,  52  Miss.  704;  Whitney  v. 
Cook,  53  Miss.  551 ;  Carson  v.  Leath- 
ers, 57  Miss.  650. 

Missouri, — Russell  v,  Barcroft,  i 
Mo.  663;  Marshall  v,  Wolfe,  11  Mo. 
609;  Callahan  v.  Warne,  40  Mo.  132; 
Woods  V.  Atlantic  Mut.  Ins.  Co.,  50 
Mo.  112;  Mathews  v,  St.  Louis  Grain 
Elevator  Co.,  50  Mo.  149;  Clotworthy 
V,  Hannibal,  etc.,  R.  Co.,  80  Mo.  220; 
Meyer  v.  Broadwell,  83  Mo.  571 ; 
Smith  V,  Hutchinson,  83  Mo.  683; 
Drain  v,  St.  Louis,  etc.,  R.  Co.,  86 
Mo.  574,  10  Mo.  App.  531 ;  Covey  v, 
Hannibal,  etc.,  R.  Co.,  86  Mo.  635; 
Charles  v.  Patch,  87  Mo.  450;  Dono- 
hue  V,  St.  Louis,  etc.,  R.  Co.,  91  Mo. 
357;  O'Hare  v,  Chicago,  etc.,  R.  Co., 
95  Mo.  662;  Rine  v,  Chicago,  etc.,  R. 
Co.,  100  Mo.  228;  State  v.  Thayer,  5 
Mo.  App.  420;  Buesching  v.  St.  Louis 
Gas-Light  Co.,  6  Mo.  App.  85 ;  Van 
Every  v,  Flanders,  17  Mo.  App.  240; 
Feurt  V,  Brown,  23  Mo.  App.  332; 
Herriman  v.  Chicago,  etc.,  R.  Co.,  27 
Mo.  App.  435;  Ecton  v.  Continental 
Ins.  Co.,  32  Mo.  App.  53;  Schultze  T'. 
Missouri  Pac.  R.  Co.,  32  Mo.  App. 
438;  Walton  V,  Wabash  Western  R. 
Co.,  32  Mo.  App.  634;  Jones  v,  Rob- 


erts, 37  Mo.  App.  163 ;  Taylor  v.  Short, 
38  Mo.  App.  21 ;  Schlereth  v,  Missouri 
Pac.  R.  Co.,  96  Mo.  509. 

0>i«V?.— Baker  v.  State,  31  Ohio  St. 

314- 

South  Dahota, — Marshall  v,  Harney 
Peak  Tin  Min.,  etc.,  Co.,  i  S.  Dak.  350. 

United  States, — Parks  v,  Ross,  ii 
How.  (U.  S.)  362;  Schuchardt  v.  Al- 
iens, I  Wall.  (U.  S.)  359;  Merrick  v, 
Giddings,  115  U.  S.  300;  Louisville, 
etc.,  R.  Co.  V,  Woodson,  134  U.  S.  614. 

1,  Muldowney  v.  Illinois  Cent.  R. 
Co.,  32  Iowa  170;  Way  v.  Illinois  Cent. 
R.  Co.,  35  Iowa  585;  Stone  v,  Chicago, 
etc.,  R.  Co.,  47  Iowa  82;  Meadows  v, 
Hawkeye  Ins.  Co.,  67  Iowa  57;  Myn- 
ning  V,  Detroit,  etc.,  R.  Co.,  64  Mich. 
93;  Frizell  v.  White,  27  Miss.  198; 
Garnett  v.  Kirkman,  33  Miss.  389;  Wil- 
son V,  Board  of  Education,  63  Mo.  137 ; 
Johnson  v.  Missouri  Pac.  R.  Co.,  18 
Neb.  690;  Walcott  v.  Metropolitan  L. 
Ins.  Co.,  64  Vt.  221. 

"Before  a  verdict  can  be  properly 
directed  by  the  court  for  the  defend- 
ant, all  the  testimony  in  favor  of  the 
plaintiff  bearing  upon  the  issues,  given 
by  him  and  his  witnesses,  and  all  mak- 
ing a  case  for  him  given  on  the  part  of 
the  defendant,  if  accepted  as  true,  must 
fail  to  make  out  a  prima  facie  case, 
after  the  most  favorable  construction 
that  can  be  possibly  given  to  such  tes- 
timony for  the  plaintiff."  Gibbons  v, 
Farwell,  63  Mich.  344 ;  Marcott  v.  Mar- 
quette, etc.,  R.  Co.,  47  Mich.  i. 

In  a  civil  case,  where,  upon  the  widest 
and  most  favorable  view  that  can  be 
taken  of  the  evidence,  it  presents  no 
legal  defense,  the  court  may  so  in- 
struct the  jury  as  a  matter  of  law.  So 
to.  charge  is  not  to  express  or  intimate 
an  opinion  as  to  what  has  or  has  not 
been  proved  under  the  statutory  pro- 
hibition, but  to  declare  the  legal  effect 
of  all  that  the  defendant  has  attempted 
to  prove,  considering  the  whole  as  suc- 
cessfully established.  Williams  v,  Mc- 
Michael,  64  Ga.  445. 

Where  a  party  moves  for  the  direc- 
tion of  a  verdict  the  refusal  of  the 
court  to  compel  him  to  admit  of  rec- 
ord all  such  facts,  if  it  is  error  at  all, 
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facts  and   inferences  therefrom   in   conflict   with  the  evidence 
against  which  the  motion  is  made  should  be  disregarded.^ 

3.  Compared  to  Nonsuit.— A  motion  to  direct  a  verdict  for  the 
defendant  is  generally  the  same  in  substance  and  effect  as  a  mo- 
tion  for  a  nonsuit.*  But  the  former  may  be  granted  though  a 
motion  for  a  nonsuit  has  been  overruled.*  And  an  involuntary 
nonsuit  is  not  a  bar  to  another  action,  and  hence  it  does  not  follow 
that  because  a  plaintiff  ought  to  have  been  nonsuited,  the  defend- 
ant was  entitled  to  a  direction  of  the  verdict.* 

4.  Question  of  Credibility  of  Witnesses. — On  the  question  of  the 
credibility  of  witnesses  and  the  weight  to  be  given  it,  in  passing 
on  a  motion  to  direct  a  verdict,  the  authorities  are  not  at  all 
uniform.  The  general  rule  of  law  has  always  been  that  the  credit 
to  be  given  to  the  testimony  of  witnesses  is  a  matter  exclusively 
within  the  province  of  the  jury.*  This  would  seem  to  preclude 
the  court  from  directing  a  verdict  for  the  party  upon  whom  the 
burden  of  proof  rests,  where  his  evidence,  in  whole  or  in  a  part 


is  error  without  prejudice.  Stone  v, 
Chicago,  etc.,  R.  Co.,  47  Iowa  82; 
YouH  V.  Sioux  City,  etc.,  R.  Co.,  66 
Iowa  346;  Griffin  v,  Chicago,  etc.,  R. 
Co.,  68  Iowa  638. 

1.  M'Elderry  v.  Flannagan,  i  Har. 
&  G.  (Md.)  308;  Spring  Garden  Mut. 
Ins.  Co.  V,  Evans,  9  Md.  i ;  Carson  v. 
Leathers,  57  Miss.  650;  Buesching  v. 
St.  Louis  Gaslight  Co.,  73  Mo.  219,  6 
Mo.  App.  85;  Feurt  v.  Brown,  23  Mo. 
App.  332;  Bunge  v.  Koop,  5  Kobt. 
(N.  Y.)  I. 

"The  court  could  not  sustain  a 
demurrer  to  the  plaintiff's  cause,  pred- 
icated upon  defendant's  evidence. 
The  force  of  this  evidence  and  the  cred- 
ibility of  the  witnesses  must*  go  to 
the  jury."  Schultze  v.  Missouri  Pac. 
R.  Co.,  32  Mo.  App.  438;  St.  Clair 
V.  Missouri  Pac.  R.  Co.,  29  Mo. 
App.  76;  Herriman  v.  Chicago, 
etc.,  R.  Co.,  27  Mo.  App.  435;  Woods 
V.  Atlantic  Mut.  Ins.  Co.,  50  Mo. 
112. 

2.  So  held  under  section  242  of  the 
Montana  Code,  making  provision  for 
nonsuiting  the  plaintiff.  McKay  v. 
Montana  Union  R.  Co.,  13  Mont.  15; 
Creek  v.  McManus,  13  Mont.  152; 
Wombough  v.  Cooper,  2  Hun  (N.  Y.) 
428,  4  Thomp.  &  C.  (N.  Y.)  i;86; 
Pratt  t'.  Hull,  13  Johns.  (N.  Y.)  335; 
Loomer  v.  Meeker,  25  N.  Y.  361 ; 
Appleby  v.  Astor  F.  Ins.  Co.,  54  N. 
Y.  253;  Gerding  v.  Haskin,  141  N.  Y. 
514;  Prescott  V.  Hayes,  43  N.  H.  598; 
Lawrence  University  v.  Smith,  32 
Wis.  587. 


8.  Jacobs  V,  Case  (Ky.  1886),  i  S.  W. 
Rep.  6. 
4.  Briggs  V.  Waldron,  83  N.  Y.  582, 

9  N.  Y.  Wkly.  Dig.  219. 

6.  **  It  is  upon  this  ground,  namely, 
the  faith  in  the  credibility  of  human 
testimony,  that  the  jury  m  a  trial  at 
law  are  largely  obliged  to  rely ;  and 
the  question  of  the  degree  of  credibil- 
ity of  an  individual  witness,  or  of  all 
the  testimony  in  the  case,  is  wholly 
for  them  to  decide.  Any  instruction 
from  the  judge  by  which  such  a  ques- 
tion is  put  to  the  jury  as  a  matter  of 
law  is  an  infringement  by  the  court  of 
the  peculiar  province  of  the  jury. 
General  observations,  however,  may 
be  made  by  the  court  on  the  credit  of 
certain  classes  of  witnesses,  which 
may  tend  to  show  their  relative  merits." 
I  Greenleaf  on  Evidence  (14th  ed.),  ^ 

10  (note  a). 

**A  jury  may  disbelieve  the  most 
positive  evidence,  even  when  it  stands 
uncontradicted,  and  the  judge  cannot 
take  from  them  their  right  of  judg- 
ment.** Woodin  V.  Durfee,  46  Mich. 
424;  Little  V.  Grand  Rapids  St.  R. 
Co.,  78  Mich.  205. 

And  see  Murphey  v.  Virgin  (Neb. 
1896),  66  N.  W.  Rep.  652,  where  the 
court  says :  **  A  jury  is  not  bound  to 
blindly  accept  as  true  all  testimony 
which  is  not  directly  contradicted  or 
impeached ;  the  testimony  of  a  witness 
should  be  weighed  in  connection  with 
all  the  facts  in  the  case.  Instructions 
substantially  to  that  effect  are  not 
erroneous." 
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material  to  the  issue,  is  oral,  or  even  where  it  is  in  writings  of  such 
a  character  as  not  to  be  conclusive.  The  direction  o?  verdicts 
superseded  demurrers  to  evidence,  and  is  governed  by  the  same 
rules.  A  demurrer  to  evidence  cannot  be  taken  by  the  party 
holding  the  affirmative  of  the  issue.  He  cannot  be  allowed  to 
assume  that  he  has  made  out  his  case.^  A  motion  for  the  direc- 
tion of  a  verdict,  made  against  the  party  having  the  burden  of 
proof,  necessarily  admits  the  credibility  of  his  witnesses,  since 
it  admits  all  the  facts  and  inferences  of  fact  which  his  evidence 
proves,  or  tends  reasonably  to  prove.*  But  where  such  a  motion 
is  made  by  the  party  holding  the  affirmative  of  the  issue,  the 
sufficiency  of  his  own  case  as  well  as  that  of  the  adverse  party  is 
before  the  court.  Supposing  him  to  have  made  out  ^l  prima  facie 
case,  the  facts  of  which  are  undisputed,  is  it  necessary  to  submit 
it  to  the  jury  because  they  are  the  exclusive  judges  of  the  credi- 
bility of  the  witnesses?  In  some  of  the  early  cases  a  verdict  was 
always  directed  with  a  proviso  such  as  "  if  the  jury  believe  the 
evidence."  5  Others  have  directed  verdicts  where  there  was  a 
sufficiency  of  written  evidence  to  sustain  them,  on  the  theory  that 
it  is  for  the  court  to  construe  and  interpret  instruments  in  writing.* 


1.  "The  evidence  of  a  party  upon  the 
affirmation  side  of  an  issue  of  fact  be- 
fore a  jury  may  be  demurred  to  hj 
the  adverse  party  under  certain  condi- 
tions ;  but  the  party  upon  whom  the 
burden  of  the  issue  rests  is  not  per- 
mitted to  demur  to  the  evidence  of 
the  other  party,  for  he  cannot  be  al- 
lowed to  assume  that  he  has  made  out 
his  case."  Gresham,  District  Judge,  in 
Pickel  V.  Isgrigg,  6  Fed.  Rep.  676; 
Goodman  v.  Ford,  23  Miss.  592 ;  Maus 
V.  Montgomery,  11  S.  &  R.  (Pa.)  329; 
Fritz  V.  Clark,  80  Ind.  591. 

2.  Hagaman  v.  Burr,  41  N.  Y. 
Super.  Ct.  423. 

8.  Alabama. — Pope  v.  Robinson,  i 
Stew.  (Ala.)  415;  Bryan  v.  Ware,  20 
Ala.  687;  Abney  v.  Pickett,  21  Ala. 
739;  Knight  V,  Bell,  22  Ala.  198; 
Lawler  v.  Norris,  28  Ala.  675 ;  Avaiy 
V,  V^TTj  Stove  Mfg.  Co.,  96  Ala.  406. 

It  may  be  remarked  that  the  "gen- 
eral affirmative  charge,'*  as  it  is  called, 
is  always  thus  given  in  Alabama. 

Kentucky, — Swartzwelder  v.  U.  S. 
Bank,  i  J.  J.  Marsh.  (Ky.)  38;  Spald- 
ing V,  Bull,  I  Duv.  (Ky.)  311 ;  Carter 
f .  Carter,  10  B.  Mon.  (Ky.)  327. 

Maine, — ^Todd  v,  Whitney,  27  Me. 
480. 

Michigan. — Pennsylvania  Min.  Co. 
V,  Brady,  16  Mich.  332;  Roberts  v. 
Field,  27  Mich.  337. 

North  Carolina. — Avera  v.  Sexton, 


13  Ired.  (N.  Car.)  247;  Brown  v.  Pat- 
ton,  13  Ired.  (N.  Car.)  446;  State  v. 
Vines,  93  N.  Car.  498;  State  v.  Riley, 
113  N.  Car.  648. 

Tennessee, — Whirley  v,  Whiteman, 
I  Head  (Tenn.)6io. 

Texas. — Mitchell  v,  De  Witt,  20  Tex. 
294. 

Vermont. — Lindsay  v,  Lindsay,  11 
Vt.  621. 

Virginia, — Pleasants  v.  Pendleton, 
6  Rand.  (Va.)  473. 

"And  even  in  civil  cases,  so  far  as  I 
know,  no  judge  has  ever  gone  further 
than  to  say,  when  the  case  was  at  all  de- 
pendent upon  oral  testimony,  that  if 
the  jury  believed  all  the  testimony  they 
should  find  for  the  plaintiff  or  defend- 
ant.*'   U.  S.  V,  Taylor,  1 1  Fed.  Rep.  470. 

4.  Moss  V,  Witness  Printing  Co.,  64 
Ind.  125;  Beckner  v.  Riverside,  etc.. 
Turnpike  Co.,  65  Ind.  468. 

In  Gaff  V.  Greer,  88  Ind.  122,  the 
court  says:  **The  court  instructed  the 
jury  to  nnd  for  the  appellees,  and  the 
appellants  insist  that  since  the  burthen 
of  the  issues  was  upon  them  this  in- 
struction was  wrong.  It  may  be,  and 
is  conceded,  that  the  cases  are  rare 
indeed  where  the  court  would  be  au- 
thorized to  instruct  the  jury  to  find  for 
the  party  upon  whom  die  burthen  of 
the  issues  rests.  This  could  not  be  done 
in  any  case  where  there  was  any  con- 
flict, however  slight,  in  the  evidence, 
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Among  the  later  cases  there  are  some  important  decisions  on  both 
sides  of  the  question.  In  the  federal  courts  and  in  some  of  the 
state  courts  it  is  held  to  be  true,  as  a  general  rule,  that  where 
witnesses  testify  distinctly  and  positively  to  facts,  and  are  uncon- 
tradicted, their  testimony  should  be  credited.  And  a  verdict  may 
be  directed  upon  such  evidence  for  the  party  upon  whom  the 
burden  of  proof  is  imposed.^  But  this  rule  is  subject  to  many 
qualifications.  The  fact  that  a  witness  is  interested  in  the  result 
of  the  suit,  or  any  fact  that  might  bias  his  testimony,  will  necessi- 
tate its  being  submitted  to  the  jury  for  their  judgment  as  to  his 
credibility.*     Other  courts  have   squarely '  held   that   a  verdict 


as  such  direction  would  deprive  the 
party  of  the  ripht  of  trial  by  jury, 
which  the  constitution  provides  shall 
remain  inviolate,  and  we  are  not  now 
prepared  to  say  that  this  could  be  done 
where  the  fact  to  be  established  de- 
pends upon  the  weight  of  the  evidence, 
though  the  evidence  may  be  undis- 
puted. In  such  case  the  party  is  prob- 
ably entitled  to  the  opinion  of  the  jury 
upon  the  question  of  fact.  In  this  case 
the  evidence  upon  the  controlling  ques- 
tion was  documentary,  its  construction 
was  for  the  court,  and  there  was  noth- 
ing for  the  jury  to  do  but  to  return  the 
fact  as  established  by  this  evidence, 
according  to  the  law  as  announced  by 
the  court." 

1.  Alabama, — ^Thomasson  v.  Groce, 
42  Ala.  431. 

Connecticut. — Talcott  v.  Meigs,  64 
Conn.  55. 

Georjpa. — Williams  v.  McMichael, 
64  Ga.  445 ;  Cothran  v.  Rome,  77  Ga. 
582. 

Illinois. — Anderson  v.  McCormick, 
129  111.  308;  Anthony  v.  Wheeler,  130 
111.  128;  McDonald  v.  Lockport,  28  111. 
App.  157. 

Indiana. — Hazzard  v.  Citizens  State 
Bank,  72  Ind.  130;  Miller  v.  White 
River  School  Tp.,  loi  Ind.  ^03. 

Kansas. ^\\\\\\9>  v.  Clyde  First  Nat. 
Bank,  54  Kan.  421. 

Minnesota. — Thompson  v.  Pioneer- 
Pnss  Co.,  37  Minn.  285. 

Ncu'  Tork. — Nichols  v.  Goldsmith, 
7  Wend.  (N.  Y.)  161 ;  Powers  v.  In- 
graham,  3  Barb.  (N.  Y.)  576;  Porter 
V.  Havens,  37  Barb.  (N.  Y.)  343; 
Schmidt  v.  Garfield  Nat.  Bank,  64  Hun 
(N.  Y.)  298;  Ruiz  V.  Renauld,  100  N. 
Y.  256 ;  Howe  v.  Schweinberg,  4  Misc. 

Rep.(N.  Y.C.  Pl.)73- 

TVxa.f.— Wintz  v.  Morrison,  17  Tex. 
372;  Hedgepeth  V.  Robertson,  18  Tex. 
858. 


Vermont— ^W^^r  v.  Wheeldon,  56 
Vt.  345 ;  Noyes  v.  Rockwood,  56  Vt. 
647. 

United  5/rt/M.— Walbrun  v.  Bab- 
bitt, 16  Wall.  (U.  S.)  577;  Arthur  v, 
Cumming,  91  U.  S.  362;  Hendrick  v, 
Lindsay,  93  U.  S.  143;  Arthur  v. 
Zimmerman,  96  U.  S.  124;  Macon 
County  V.  Shores,  97  U.  S.  272; 
Four  Packages  v.  U.  S.,  97  U.  S. 
404;  Orleans  r.  Piatt,  99  U.  S.  676; 
Arthur  r.  Morgan,  112  U.  S.  495;  North 
Pennsylvania  R.  Co.  v.  Commer- 
cial Bank,  123  U.  S.  727;  Robertson 
V.  Edelhoflf,  132  U.  S.  614;  Gunther 
V,  Liverpool,  etc.,  Ins.  Co.,  134  U.  S. 
no;  Delaware,  etc.,  R.  Co.  v.  Con- 
verse, 139  U.  S.  469;  Union  Pac.  R. 
Co.  V.  McDonald,  152  U.  S.  262,  42 
Fed.  Rep.  579;  National  Exch.  Bank 
V.  White,  30  Fed.  Rep. 412;  Harris  v. 
Louisville,  etc.,  R.  Co.,  35  Fed. 
Rep.  ;i6. 

**  If  there  be  nothing  In  the  demeanor 
of  a  witness,  or  in  the  story  he  tells,  to 
impeach  his  credit,  and  he  is  not  con- 
tradicted by  testimony  on  the  other 
side,  it  is  not  a  case  for  a  jury  to  delib- 
erate upon."  Davis  T^  Hardy,  6  B.  & 
C.  225,  13  E.  C.  L.  152. 

S.  **  It  is  undoubtedly  true  that  the 
general  rule  is  that  where  a  witness 
testifies  distinctly  and  positively  to  a 
fact,  and  is  uncontradicted,  his  testi- 
mony should  be  credited ;  but  chis  rule 
is  subject  to  many  qualifications.  One 
is  that  where  a  witness  may  be  biased 
by  his  interest  the  case  is  one  for  the 
jury.-*  Roseberry  v.  Nixon,  58  Hun 
(N.  Y.)  121;  Rumsey  v.  Boutwell,  61 
Hun  (N.  Y.)  165;  Elwood  r.  Western 
Union  Transp.  Co.,  45  N.  Y.  549; 
Kavanag:h  v.  Wilson,  70  N.  Y.  177; 
Gildersleeve  v.  Landon,  73  N.  Y.609; 
Koehler  v.  Adler,  78  N.  Y.  287 ;  Wohl- 
fahrt  V.  Beckert,  92  N.  Y.  491 ;  Com 
V.  Rosenthal,  i  Misc.  Rep.  (N.  Y.  C. 
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should  not  be  directed  for  the  party  having  the  affirmanve  of  the 
issue,  where  material  evidence  is  orally  given. ^ 


PI.)  i68;  Howe  v.  Schweinberg,  i 
Misc.  Rep.  (N.  Y.  City  Ct.)  481; 
Dudley  v.  Satterlee,  8  Misc.  Rep.  (N. 
Y.  City  Ct.)  538;  Hodge  t;.  Buffalo, 
I  Abb.  N.  Cas.  (Buffalo  Super.  Ct.)  356. 

Since  the  passage  of  the  statutes 
allowing  those  interested  to  be  wit- 
nesses, the  rule  that  where  a  witness 
is  unimpeached  and  the  facts  sworn  to 
by  him  are  uncontradicted,  his  testi- 
mony cannot  be  disregarded,  is  no 
longer  in  full  force.  Where  he  is  in- 
terested the  jury  must  pass  upon  his 
credibility.  Nicholson  v.  Conner,  8 
Daly  (N.  Y.)  212;  Lesser  v.  Wunder, 
9  Daly  (N.  Y.)  70.  Compare  Kelly 
V,  Burroughs,  102  N.  Y.  93,  33 
Hun  (N.  Y.)  349,  where  the  court 
says :  "The  mere  fact  that  the  plaintiff, 
who  testified  to  important  particulars, 
was  interested,  was  unimportant  in 
view  of  the  fact  that  there  was  no  con- 
flict in  the  evidence  or  any  thing  or 
circumstance  from  which  an  inference 
against  the  fact  testified  to  by  him 
could  be  drawn." 

"Where  the  evidence  clearly  estab- 
lishes the  right  of  the  plaintiff  to  re- 
cover, without  contradiction,  and  no 
defense  is  proven  against  such  right, 
it  is  proper  for  the  court  to  direct  a 
verdict  for  the  plaintiff,  but  not  other- 
wise."    Moore  v.  Baker,  4  Ind.  App. 

.  Evidence  must  go  to  the  jury  if  the 
defendant  raises  any  objections  to  the 
credibility  of  plaintiff's  witnesses. 
MacBeath  t\  Haldimand,  i  T.  R.  172. 

1.  Huff  V.  Cox,  2  Ala.  310;  State  v. 
Lowry,  29  Ala.  44;  Oleson  v.  Hend- 
rickson,  12  Iowa  222;  Bryan  v.  Wear, 
4  Mo.  106;  Meyers  v.  Union  Trust  Co., 
82  Mo.  237 ;  Cleveland,  etc.,  Mineral 
Land  Co.  v.  Ross  (Mo.  1S96),  36  S. 
W.  Rep.  216;  Ross  V.  Gill,  i  Wash. 
(Va.)  87;  Blincoe  v.  Berkeley,  i  Call 
(Va.)  405 ;  Bogle  v.  Sullivant,  i  Call 
(Va.)  561;  Whitacre  v.  M'llhaney,  4 
Munf.  (Va.)  310;  Hollingsworths  v, 
Dunbar,  5  Munf.  (Va.)  199. 

This  is  the  universal  rule  in  crimi- 
nal cases.  See  supra ^  H.  3.  In 
Criminal  Cases. 

**  The  instruction  directing  a  ver- 
dict for  plaintiff  presents  more  difficul- 
ty. There  are  cases  where  such  an 
instruction  may  properly  be  given,  as 
where   the  plaintiff's   case  under  the 


pleadings  turns  wholly  on  the  con- 
struction of  a  contract,  the  construc- 
tion of  which  is  simply  a  question  of 
law ;  or  where  the  answer  admits  the 
plaintiff's  cause  of  action,  and  sets  up 
new  matter  as  a  defense,  and  the  evi- 
dence fails  to  make  out  a  prima  facie 
defense.  Ordinarily,  where  the  plain- 
tiff produces  parol  evidence  to  support 
his  action,  the  issue  of  fact  should  be 
submitted  to  the  jury.  The  evidence 
may  be  all  one  way,  yet  it  is  for  the 
jury  to  say  whether  they  believe  the 
witnesses'  or  not.  The  court  has  no 
right  to  tell  the  jury  they  must  believe 
the  witnesses."  Wolff  f.  Campbell, 
no  Mo.  114. 

**  Where  the  question  of  negligence 
is  purely  one  of  fact,  to  justify  the 
court  in  directing  the  jury  to  draw  the 
inference  of  negligence  it  is  not  suflft- 
cient  that  plaintiff's  evidence  bearing 
on  the  question  is  undisputed,  for  the 
reason  that  the  credibility  of  his  wit- 
nesses is  a  question  for  the  jury.  The 
conceded  facts  or  the  defendant's  own 
testimony  must  warrant  [his  posi- 
tion]." Atkinson  v.  Illinois  Milk  Co.,- 
44  Mo.  App.  153. 

"Doubtless  the  jury  would  have 
found  these  facts  according  to  the  tes- 
timony, but  the  suflSciency  of  evi- 
dence to  satisfy  a  jury,  or  the  circum- 
stance that  it  is  all  on  one  side,  does 
not  authorize  the  court  to  direct  the 
jury  that  it  proves  the  fact.  They  have 
the  power  to  refuse  their  credit,  and 
no  action  of  the  court  should  control 
the  exercise  of  their  admitted  right  to 
weigh  the  credibility  of  evidence." 
Charleston  Ins.,  etc.,  Co.  v.  Corner, 
2  Gill  (Md.)  410;  Townshend  v.Towns- 
hend,  7  Gill  (Md.)  10;  Inloes  v,  Amer- 
ican Exch.  Bank,  11  Md.  173. 

**It  is  of  course  elementary  that 
whether  there  is  any  evidence  is  a  ques- 
tion of  law.  But  we  must  beware,  that 
in  applying  this  rule  we  do  not  substi- 
tute the  judgment  of  the  judge  that 
there  is  not  sufficient  evidence,  for  his 
judgment  that  there  is  no  evidence. 
In  this  case  the  trial  court  was  not  even 
asked  to  charge  the  jury  that  there  was 
no  evidence  to  charge  plaintiffs  in  er- 
ror with  negligence,  but,  on  an  issue 
on  which  they  had  the  burden  of  proof, 
the  trial  judge  was  asked  to  charge 
as  matter  of  law  that  they  had  made 
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6.  The  Motion  to  Direct — a.  When  to  be  Made. — ^A  motion  to 
direct  a  verdict  may  be  made  either  at  the  close  of  the  case  of 
the  party  having  the  affirmative  of  the  issue,  or  thereafter  when 
all  the  evidence  is  in.^ 

At  OloM  of  AU  ETldonee. — It  must  be  made  at  the  close  of  all  the 
evidence,  in  order  that  error  may  be  predicated  in  the  appellate 
court  upon  its  refusal.* 


out  their  case."  New  Orleans,  etc., 
R.  Co.  V.  Thomas,  60  Fed.  Rep.  379. 

1.  Joliet,  etc.,  R.  Co.  v.  Velie,  140 
111.  59;  Dodge  V,  Gaylord,  53  Ind. 
365;  Moon  V.  Eldred,  3  Hill  (N.  Y.) 
104;  Marshall  v.  Harney  Peak  Tin 
Min.,  etc.,  Co.,  i  S.  Dak.  350;  Beas- 
ley  V.  Bradley,  2  Swan  (Tenti.)  181. 

A  motion  to  direct  a  verdict  may  be 
made  at  the  close  of  the  plaintiflPs 
case,  and  should  be  made  then  when 
it  can  be  sustained;  or  it  may  be 
made  at  the  close  of  all  the  evidence. 
Bartelott  v.  International  Bank,  1x9 
111.  259.        . 

It  is  error  to  direct  a  verdict  before 
the  plaintiff  has  rested  his  case.  Mil- 
ler V.  House,  63  Iowa  82;  J.  I.  Case 
Threshing  Mach.  Co.  v,  ^ler^ill,  68 
Iowa  540;  Waller  v.  Carter,  8  III. 
App.511. 

**Directing  a  verdict  in  a  replevin 
suit  before  either  of  the  parties  has 
rested,  and  while  the  case  was  in  the 
hands  of  the  defense,  and  the  plain- 
tiffs stated  that  they  desired  to  offer 
further  testimony,  is  error  calling  for 
a  reversal."  Field  v.  Clippert,  78 
Mich.  26. 

Defendant  has  the  right  to  ask  a 
peremptory  instruction  at  the  close 
of  the  plaintiff's  evidence,  and  the 
court  must  pass  upon  it.  Clark  v. 
Hannibal,  etc.,  R.  Co.,  36  Mo.  203; 
Boland  v.  Missouri  R.  Co.,  36  Mo. 
485;  Smith  V.  Hannibal,  etc.,  R.  Co., 
37  Mo.  287. 

Verdict,  in  a  proper  case,  should  be 
directed  for  one  or  more  of  several  de- 
fendants at  the  close  of  plaintifTs  evi- 
dence. Child  V.  Chamberlain,  6  C.  & 
P.  213, 25  E.  C.  L.  362;  Russell  v.  Rider, 
6  C.  &  P.  416,  2C  E.  C.  L.  463. 

But  unless  defendant  announces  that 
he  will  rest  upon  plaintiff's  showing,  he 
is  not  in  a  position  to  ask  for  the  direc- 
tion of  a  verdict  at  the  close  of  plain- 
tiff's case.  McGregory  v,  Prescott,  g 
Cush.  (Mass.)  67;  Morgan  v,  Ide,  8 
Cush.  (Mass.)  420;  Barrett  t/.  Maiden, 
etc.,  R.  Co.,  3  Allen  (Mass.)  loi ;  Man- 
ning v.  Albee,  14  Allen  (Mass.)  7 ;  Cox 


V.  Cook,  14  Allen  (Mass.)  165;  McMahon 
V,  Tyng,  14  Allen  (Mass.)  167 ;  Smith  v, 
Westfield  First  Nat.  Bank,  99  Mass* 
605;  Wetherbee  v.  Potter,  99  Mass. 
354 ;  Kingsford  v.  Hood,  105  Mass. 495 ; 
Hurley  v.  CSullivan,  137  Mass.  86;  Mc- 
Mahon V,  O'Connor,  137  Mass.  216; 
Morley  v,  Liverpool,  etc.,  Ins.  Co.,  85 
Mich.  210;  Kelso  v.  Woodniff,  88 
Mich.  299;  Northern  Pac.  R.  Co.  v. 
Charless,  51  Fed.  Rep.  562. 

ContrOy  that  it  is  discretionary  with 
the  court  at  what  time  during  the  trial 
to  direct  a  verdict,  Bassett  r.  Porter, 
4  Cush.  (Mass.)  487 ;  Bradley  v.  Poole, 
98  Mass.  169;  Denman  v.  Johnston, 
85  Mich.  387;  Hinchman  v.  Weeks,  85 
Mich.  535;  Clow  V.  Plummer,  85 
Mich.  550.  So  where  a  verdict  is  di- 
rected for  one  of  several  defendants  to 
permit  his  being  called  as  a  witness. 
McMartin  v,  Taylor,  2  Barb.  (N.  Y.) 
356;  Carpenter  v.  Tones,  i  M.  &  M. 
197,  note  a,  22  £.  C.  L.  290,  note  a; 
Bonser  v.  Curtis,  3  C.  &  P.  597,  note, 
14  E.  C.  L.  473,  note;  Davis  v.  Liv- 
ing, Holt  275,  3  E.  C.  L.  115;  Sowell 
V.  Champion,  6  Ad.  &  El.  407,  33  E. 
C.  L.  92. 

A  verdict  should  not  be  directed 
against  one  or  more  of  several  defend- 
ants until  all  the  evidence  on  both 
sides,  except  the  evidence  of  the  de- 
fendants in  question,  is  in.  Wright 
V.  Paulin,  R.  &  M.  128,  21  E.  C.  L. 
396;  Wynne  v.  Anderson,  3  C.  &  P. 
596,  14  E.  C.  L.  471. 

It  is  not  a  commendable  practice  to 
direct  a  verdict  at  the  close  of  the 
plaintiff's  evidence.  Fox  v.  Spring 
Lake  Iron  Co.,  89  Mich.  387. 

At  the  close  of  all  the  evidence  and 
the  arguments,  no  motion  to  dismiss 
having  been  made  at  that  time,  it  is 
within  the  sound  discretion  of  the 
court  whether  it  will  then  entertain  a 
motion  to  direct  a  verdict.  Price  v. 
Phoenix  Mut.  L.  Ins.  Co.,  17  Minn.  497. 

S.  Alexandria  v.  Stabler,  4  U.  S. 
App.  324;  Pacific  Mut.  L.  Ins.  Co.  v. 
Snowden,  12  U.  S.  App.  704;  German 
Ins.  Co.  V.  Frederick,  19  U.  S.  App. 
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Baqniring  Jury  to  Betire. — A  party  who  moves  for  the  direction  of 
a  verdict  has  no  right  to  require  that  the  juiy  be  sent  out  during 
the  argument  and  decision  upon  the  motion.^ 

b.  Form— Need  Not  be  Written.— Such  an  application  is 
not  a  motion  or  instruction  within  the  meaning  of  statutes  requiring 
such  to  be  in  writing,  but  is  a  demurrer  to  evidence  and  may  be 
made  orally  * 

c.  Grounds — (i)  Should  be  Specified, — ^The  motion  to  direct  a 
verdict,  and  the  judge  in  making  such  direction,  should  specify 
the  particular  ground  or  grounds  which  justify  it.* 

(2)  Sufficiency, — That  the  evidence  will  not  support  the  verdict 
is  a  sufficient  reason,  and  not  so  general  as  to  call  for  a  reversal  of 
the  case.* 


2\\  Lincoln  v.  Sun  Vapor  St.  Light 
Co.,  19  U.  S.  App.  431 ;  Mackey  v.  Bal- 
timore, etc.,  R.  Co.,  19 D.  C.  282;  Bow- 
man V,  Eppinger,  i  N.  Dak.  21 ;  Latre- 
mouille  v.  Bennington,  etc.,  R.  Co.,  63 
Vt.  336. 

1.  "  When  counsel  take  the  chances 
of  moving  for  a  verdict  by  direction  of 
the  court,  they  have  no  right  to  require 
that  the  jury  be  sent  out  while  the 
motion  is  being  heard.  They  must 
cake  the  chances  which  the  effect  of 
overruling  the  motion  may  have  upon 
the  jury."   State  v.  Huflf,  76  Iowa  200. 

S.  Oral  Application  Sufficient. — Stone 
V.  Chicago,  etc.,  R.  Co.,  47  Iowa  82; 
Milne  v.  Walker,  59  Iowa  186 ;  Foley 
V.  Chicago,  etc.,  R.  Co.,  64  Iowa  644; 
Young  V,  Burlington  Wire  Mattress 
Co.,  79  Iowa  415.  Contra^  Lee  v.  Wil- 
liams, III  N.  Car.  200;  Greenwich 
Ins.  Co.  V,  Raab,  11  111.  App.  636. 

**The  objection  made  to  the  court 
directing  the  jury  orally  to  find  for 
the  defendant  is  answered  by  the  fact 
that  as  plaintiff  had  no  good  cause  of 
action,  he  could  not  be  injured  by  such 
oral  direction.**  Dechert  v.  Indiana, 
etc.,  R.  Co.,  17  111.  App.  74. 

8.  Lewis  V.  Brown,  89  Ga.  115; 
Demill  v.  Moflfat,  45  Mich.  410;  De- 
mill  V,  Thompson,  45  Mich.  412 ;  Berg- 
strom  V,  Staples,  82  Mich.  654; 
Tillotson  V.  Webber,  96  Mich.  144; 
Mattoon  v.  Fremont,  etc.,  R.  Co. 
(S.  Dak.  1894),  ^  N.  W.  Rep.  69,  740; 
Tanderup  v,  Hansen  (S.  Dak.  189(6),  66 
N.  W.  Rep.  1073. 

A  request  for  the  direction  of  a  ver- 
dict, if  the  jury  believe  the  evidence, 
need  not  specify  the  particular  facts 
testified  to  where  those  facts  are  sus- 
ceptible of  but  one  construction. 
Pennsylvania  Min.  Co.  v,  Brady,  16 
Mich.  332. 


The  motion  for  the  direction  of  a 
verdict  must  set  out  specifically  the 
grounds  on  which  it  is  based  so  that 
the  adverse  party  may  supply  the  defect 
if  he  can.  But  grounds  need  not  be 
specified  if  it  is  obvious  that  the  defect 
could  not  have  been  obviated  had  it 
been  pointed  out.  Gerding  v,  Haskin, 
141  N.  Y.  514. 

It  is  said  in  Pennsylvania^  in  one 
case,  that  **it  is  frequently  satisfac- 
tory to  the  jury  as  w^ell  as  the  par- 
ties, and  assists  our  labor  if  the  case 
comes  here,  for  the  judge  to  indicate, 
in  a  general  "way,  the  grounds  of  his 
action ;  but  it  is  the  better  practice  to 
decline  to  answer  points  in  detail.  ♦  ♦  ♦ 
The  correctness  of  the  direction  to 
the  jury  to  find  in  oneway  or  another, 
depends  on  the  facts  admitted  or  es- 
tablished, and  if  the  conclusion  is  right 
on  the  facts,  no  error  is  committed, 
though  the  reasons  assigned  are  insuf- 
ficient or  even  incorrect.'*  Myers 
V.  Kingston  Coal  Co.,  126  Pa.  St. 
582. 

Only  the  grounds  specified  will  be 
consiclered.  Tanderup  v.  Hansen  (S. 
Dak.  1896),  66  N.  W.  Rep.  1073. 

For  the  trial  court  not  to  specify  the 
grounds  is  error  calling  for  a  reversal. 
Rayl  V.  Hammond,  95  Mich  22.  Con- 
tray  Johnson  v.  Rider,  84  Iowa  50. 

4.  Hanley  v.  Balch  (Mich.  1895),  63 
N.  W.  Rep.  981;  Knight  v,  Towles 
(S.  Dak.  1895),  62  N.  W.  Rep.  964. 

Contra. — A  prayer  **  that  there  is  no 
sufiScient  evidence  in  the  cause  to  en- 
able the  plaintiflf  to  recover"  is  too 
general,  under  Act  of  1825,  c.  11,  to 
permit  a  review.  Davis  v.  Leab,  2 
Gill  &  T.  (Md.)  302;  Penn  v.  Flack,  3 
Gill  &  J.  (Md.)  369;  Bayne  v.  Suit,  i 
Md.  80;  Lannay  v,  Wilson,  30  Md. 
536;  Casey  v,  Suter,  36  Md.  i;  Blair 
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PrepondeniBot  of  ETidenoe. — ^That  a  party  has  failed  to  establish  his 
case  by  a  preponderance  of  evidence  is  not  a  valid  reason  for  the 
direction  of  a  verdict;  whether  the  preponderance  is  for  one  party 
or  the  other,  is  for  the  jury  to  decide.* 

6.  Ezoeptions  and  Eeview. — ^A  general  exception  to  a  refusal  of 
the  court  to  direct  a  verdict  is  sufficient  to  entitle  the  party  to  a 
review* 

WaiTor  of  Exception.— But  an  exception  taken  to  such  refusal  at 


V.  Blair,  39  Md.  556;  Kinsej  v,  Min- 
nick,  43  Md.  112. 

In  Hatton  v.  McClish,  6  Md.  407,  it 
is  said  by  the  court,  in  discussing  such 
a  prayer:  "  The  prayer  in  the  present 
case  does  not  rest  upon  the  assumption 
that  there  was  no  evidence^  or  an  entire 
failure  of  evidence  to  support  tlie  is- 
sues, but  it  assumes  that  there  were 
facts  adduced  in  evidence,  but  which 
were  not  legally  sufficient  or  proper 
to  support  the  issues.  In  such  a  case, 
under  the  Act  of  1825,  the  prayer 
should  direct  the  mind  of  the  court 
specifically  to  the  supposed  errors  or 
omissions  in  the  proof,  in  order  that 
the  opposite  party  might  have  the 
opportunity,  if  he  can,  of  supplying 
the  defects  in  his  proof  by  new  and 
proper  testimony.  On  the  other  hand, 
where  there  are  no  facts  oflfered  in 
support  of  a  case,  or  where  the  testi- 
mony offered  has  been  rejected  as  in- 
competent, then  a  general  prayer  that 
there  is  no  evidence,  etc.,  would  be 
proper,  because  no  other  prayer  in 
such  case  could  be  framed;  but,  as 
we  said,  where  testimony  has  been 
offered  and  received,  legally  insuffi- 
cient to  establish  the  issue,  or  where 
there  is  no  evidence  to  establish  a  ma- 
terial fact  involved  in  the  issue,  then 
the  prayer  should  point  out  specific- 
ally the  defects  or  omissions  in  the 
proof. '* 

In  two  earlier  cases  a  general  prayer 
was  held  good  where  the  ground  was 
that  no  proof  had  been  given  of  a  fact 
material  to  the  issue.  Nailor  v. 
Bowie,  3  Md.  251 ;  Stewart  i'.  Spedden, 
5  Md.  433. 

1.  McDonald  v,  Minneapolis,  etc., 
R.  Co.  (Mich.  1895),  63  N.  W.  Rep. 
966;  Baker  v.  Irish,  172  Pa.  St.  528; 
Mattoon  v.  Fremont,  etc.,  R.  Co. 
<S.  Dak.  1894),  60  N.  W.  Rep.  69, 
740. 

That  the  court  maj^  believe  the 
weight  of  the  evidence  is  with  the  de- 
fendant, is  not  a  sufficient  reason  for 


directing  a  verdict  for  him.  Chicago, 
etc.,  R.  Co.  V.  Lewis,  109  111.  120. 

**  If  you  think  there  is  some  evi- 
dence in  favor  of  the  plaintiff's  side  of 
the  case,  whether  it  be  little  or  great, 
it  is  your  duty  to  find  in  her  favor,*'  is 
under  no  circumstances  a  proper  in- 
struction. Bunting  v,  Saltz,  84  Cal. 
168. 

"The  court,  of  its  own  motion,  in- 
structed the  jury,  in  substance,  that 
under  the  facts  proven  in  the  case  the 
law  was  for  the  plaintiff,  and  that 
their  verdict  should  be  for  him.  We 
cannot  approve  of  this  mode  of  in- 
structing a  jury.  Such  form  of  in- 
struction is  always  objectionable." 
Hubner  v.  Feige,  90  111.  208;  Peoria 
M.  &  F.  Ins.  Co.  V,  Frost,  37  111.  333. 

So  an  instruction  that  from  the 
whole  evidence  before  them  the  issue 
is  not  proved  is  erroneous  as  an  in- 
struction on  the  weight  of  the  evi- 
dence. Fisher  v.  Duncan,  i  Hen.  & 
M.  (Va.)  564;  Moore  v.  Chapman,  3 
Hen.  &M.(Va.)26o;  M'Raex'.  Scott, 
A  Rand.  (Va.)  463;  Cornett  v,  Rhudy, 
80  Va.  710. 

S.  Oelberman  v.  Merritt,  19  Fed. 
Rep.  408;  Gordon  v.  Butler,  105  U.  S. 
553 ;  Low  V.  Hall,  47  N.  Y.  104;  Stone 
V.  Flower,  47  N.  Y.  566;  Frecking  t'. 
Rolland,  53  N.  Y.  422,  reversing  33 
N.  Y.  Super.  Ct.  499;  East  Hampton 
V.  Kirk,  68  N.  Y.  459, 6  Hun  (N.  Y. )  257 ; 
Springfield  First  Nat.  Bank  v.  Dana, 
79  N.  Y.  108;  Vail  V.  Reynolds,  118 
N.  Y.  297;  Bridgeport  City  Bank  v. 
Empire  Stone  Dressing  Co.,  30  Barb. 
(N.  Y.)  421;  Backman  r.  Jenks,  55 
Barb.  (N.  Y.)  468;  Lesser  i*.  Wunder, 
9  Daly  (N.  Y.)  70.  rr>»/r//,  Bunge  %\ 
Koop,  5  Robt.  (N.  Y.)  21;  Colemard 
V.  Lamb,  15  Wend.  (N.  Y.)33o;  Ken- 
nedy V.  Oswego,  etc.,  R.  Co.,  67  Barb. 
(N.' Y.)  i(^;  Seymour  7'.  (lowing.  4 
Abb.  App.  Dec'  (N.  Y.)  200.  See 
BowcT'.  Gano,  9  Hun  (N.  Y.)  6,  where 
the  point  is  discussed,  and  cases  cited 
on  both  sides,  but  not  decided. 
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the  close  of  the  plstintiff  *s  case  is  waived  by  the  defendant  if  he 
fails  to  rest,  but  proceeds  and  introduces  his  evidence.^ 

Bill  of  ExoeptloM. — A  refusal  to  direct  a  verdict  will  not  be  re- 
viewed  where  not  all  the  evidence  introduced  at  the  trial  is 
included  in  the  bill  of  exceptions.* 

Where  Ko  Ezoeption  is  Taken  to  the  direction  of  a  verdict,  its  pro- 
priety cannot  be  considered  on  appeal.* 

In  the  Federal  Appellate  Courts  and  in  the  Higher  Conrts  of  Some  of  the  States 
the  question  whether  the  verdict  is  against  the  weight  of  the 
evidence  can  only  be  reviewed  where  the  direction  of  a  verdict, 
or  some  equivalent  action,  has  been  requested  in  the  court  below^ 
and  an  exception  taken  to  the  refusal  of  the  court  to  grant  the 
request.* 


1.  District  of  Columbia, — Mackey  v, 
Baltimore,  etc.,  R.  Co.,  19  D.  C.  282. 

Illinois.— Joliety  etc.,  R.  Co.  vrVe- 
lie,  140  111.  59;  Dunham  Towing,  etc., 
Co.  V.  Dandelin,  143  111.  409;  Chicago 
City  R.  Co.  V.  Van  Vleck,  143  111. 
480. 

Massachusetts. — McGregory  v.  Pres- 
cott,  5  Cush.  (Mass.)  67. 

Mississippi. — Maclin  v.  Bloom,  54 
Miss.  365. 

Nebraska. — Union  Pac.  R.  Co.  v, 
Mertes,  35  Neb.  204. 

New  Hampshire.  —  Prescott  v. 
Hayes,  43  N.  H.  598. 

North  Dakota. — Bowman  v.  Eppin- 
ger,  I  N.  Dak.  21. 

Vermont.— VdXne  v.  Webster,  64  Vt. 
105;  Noyes  v.  Parker,  64  Vt.  379. 

West  Virginia.  —  Poling  v,  Ohio 
River  R.  Co.,  38  W.  Va.  645. 

United  States. — Accident  Ins.  Co.  v. 
Crandal,  120  U.  S.  527;  Northern 
Pac.  R.  Co.  V.  Mares,  123  U.  S.  710; 
Robertson  v.  Perkins,  129  U.  S.  233; 
Columbia,  etc.,  R.  Co.  v.  Hawthorne, 
144  U.  S.  202 ;  Northern  Pac.  R.  Co. 
V.  Charless,  7  U.  S.  App.  359 ;  Hunt 
Bros.  Fruit  Packing  Co.  v.  Cassidy,  7 
U.  S.  App.  424;  Southern  Pac.  Co.  v. 
Hamilton,  7  U.  S.  App.  626  ;  Hud- 
son V.  Charleston,  etc.,  R.  Co.,  55  Fed. 
Rep.  252;  Walker  v.  Windsor  Nat. 
Bank,  56  Fed.  Rep.  76;  German  Ins. 
Co.  v,  Frederick,  58  Fed.  Rep.  144. 

The  Exception  Is  waived  also  by  the 
filing  of  a  motion  for  a  new  trial  by 
the  defendant  and  favorable  action 
thereon  by  the  court.  Laverenz  v. 
Chicago,  etc.,  R.  Co.,  53  Iowa  321. 

a.  Cfrand  Trunk  R.  Co.  v.  Cum- 
mings,  106  U.  S.  700;  Texas,  etc.,  R. 
Co.  V.  Cox,  145  U.  S.  593;  Hall  v. 
Durham,  109  Ind.  434;  Hughes  v.  Elli- 


son, 5  Mo.  hi;  Warner  v.  Hutchina 
(Neb.  1896),  67  N.  W.  Rep.  745;  Cof- 
fin V,  Hutchinson,  22  Oregon  554; 
Bond  V.  Mallow,  17  Tex.  636. 

8.  Kirk  v.  Litterst,  71  Iowa  71 ;  Rob- 
inson V.  Linn  County,  71  Iowa  224; 
Schwingert'.  Raymond,  105  N.  Y.  648; 
Curtis  V.  Wheeler,  etc.,  Mfg.  Co.,  141 
N.  Y.  511. 

Where  a  plaintiff  fails  to  dismiss  hia 
own  petition  or  suffer  a  nonsuit  he 
cannot  complain  of  the  direction  of  a 
verdict.  Thompson  v.  Etowah  Iron 
Co.,  91  Ga.  538. 

That  there  is  no  evidence  to  support 
the  verdict  cannot  be  considered,  un- 
der the  Act  of  1825,  unless  the  point 
was  raised  below.  Grahame  v.  Har- 
ris, 5  Gill  &  J.  (Md.)  489;  Tyson  v. 
Shueey,  5  Md.  540. 

4.  United  States. — Columbia,  etc., 
R.  Co.  V.  Hawthorne,  144  U.  S.  202; 
Hartford  L.  Annuity  Ins.  Co.  v.  Un- 
sell,  144  U.  S.439;  Alexandria  v.  Stab- 
ler, 50  Fed.  Rep.  689;  Hudson  v. 
Charleston,  etc.,  R.  Co.,  55  Fed.  Rep. 
252 ;  German  Ins.  Co.  v.  Frederick,  58 
Fed.  Rep.  144. 

Pennsylvania.  —  Wray  v.  Spence^ 
145  Pa.  St.  399;  Kitchen  v.  McCloskey, 
150  Pa.  St.  376. 

New  Tork, — Algeo  v.  Duncan,  39 
N.  Y.  313 ;  Barrett  v.  Third  Ave.  R. 
Co.,  45  N.  Y.  628;  Wright  v.  Hunter, 
46  N.  Y.  409;  Sands  r.  Crooke,  46  N. 
Y.  564 ;  Vermilyea  v.  Palmer,  52  N.  Y. 
471 ;  Hamilton  v.  Third  Ave.  R.  Co., 
53  N.  Y.  27;  Schwinger  v.  Raymond, 
105  N.  Y.  648. 

It  is  said  in  Yale  v.  Dart,  26  Abb. 
N.  Cas.  (N.  Y.  C.  PI.)  469,  and  note, 
that  **  it  is  a  question  whether,  when  a 
party  omits  to  move  for  a  direction  in 
his  favor,  he  may  insist  on  appeal  that 
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Sefual  to  Grant  Kotioa  to  Go  to  Jury. — ^A  party  who  moves  for  the 
direction  of  a  verdict,  a  nonsuit,  or  a  dismissal  on  the  merits, 
admits  the  evidence  against  which  he  moves  and  the  inferences 
reasonably  deduced  therefrom.  If  his  motion  is  denied  there  is 
no  question  for  the  jury,  and  unless  he  requests  a  submission  to 
it  of  the  questions  of  fact,  if  any,  his  general  exception  to  the 
refusal  to  grant  his  motion  will  not  avail  him.^ 


the  verdict  was  without  evidence  or 
against  the  weight  of  evidence." 

In  some  of  the  early  New  York  cases 
this  rule  was  held  to  apply  to  the  trial 
courts  also,  where  the  motion  for  a  new 
trial  was  made  on  the  **minutes  of  the 
judge,"  as  distinguished  from  a  mo- 
tion made  on  a  **  case  and  exceptions ;  " 
the  point  was  considered  waived  by 
the  omission  of  the  party  to  ask  the 
direction  of  a  verdict  in  his  favor, 
instead  of  treating  the  case  as  one 
properly  submitted  to  the  jury.  Rowe 
V,  Stevens,  12  Abb.  Pr.  N.  S.  (N.  Y. 
Super.  Ct.)  389,  34  N.  Y.  Super.  Ct. 
436;  Barrett  v.  Third  Ave.  R.  Co.,  i 
Sweeny  (N.  Y.)  568;  Games  v.  Piatt, 
15  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.) 
337,  36  N.  Y.  Super.  Ct.  361 ;  Peck  v. 
Cohen,  40  N.  Y.  Super.  Ct.  14a;  Ham- 
ilton V,  Third  Ave.  R.  Co.,  35  N.  Y. 
Super.  Ct.  118,  44  How.  Pr.  (N.  Y.) 
394,  13. Abb.  Pr.  N.  S.  (N.  Y.)  318; 
St.  John  V.  Skinner,  44  How.  Pr.  (N. 
Y.  Super.  Ct.)  198;  Sickels  v.  Gillies, 
45  How.  Pr.  (N.  Y.  Super.  Ct.)  94; 
Ross  V'  Colby,  3  Hun  (N.  Y.)  54b; 
Peake  v.  Bell,  7  Hun  (N.  Y.)  454. 

But  this  seems  not  to  be  the  correct 
exposition  of  the  law,  the  cases  now 
holding  that  a  new  trial,  under  the 
statute,  is  an  unconditional  right  when 
asked  in  the  trial  court,  where  the 
verdict  is  based  on  insufficient  evi- 
dence. McDonald  v,  Walter,  40  N. 
Y.  551 ;  Thompson  v.  Menck,  22  How. 
Pr.  (N.  Y.  Supreme  Ct.)  431;  Allgro 
V,  Duncan,  24  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  210;  Sharkey  v,  Torril- 
non,  7  Hun  (N.  Y.)  343;  Shearman  v. 
Henderson,  12  Hun  (N.  Y.)  170; 
Kelly  V.  Frazier,  27  Hun  (N.  Y.)3i4; 
2  Civ.  Pro.  Rep.  (N.  Y.)  322;  Halpin 
V,  Third  Ave.  R.  Co.,  40  N.  Y.  Super. 
Ct.  175. 

"  But  as  the  verdict  and  this  motion 
would  have  been  prevented  by  a  proper 
application,  at  the  trial,  to  direct  a  ver- 
dict, the  defendant  ought  not,  in  any 
event,  to  recover  the  costs  of  the  late 
trial  or  of  the  motion."  Allgro  v. 
Duncan,  24  How.  Pr.  (N.  Y.  Supreme 


Ct.)  210,  affirmed  in  39  N.  Y.  313; 
Peck  V,  Cohen,  40  N.  Y.  Super.  Ct. 
142 ;  Halpin  v,  Tnird  Ave.  R.  Co.,  40 
N.  Y.  Super.  Ct.  175. 

In  Hedden  v,  Iselin,  142  U.  S.  676, 
the  court  says:  **If  the  finding  of  the 
jury  was  against  the  weight  of  the  evi- 
dence, the  remedy  was  by  a  motion  for 
a  new  trial,  which  does  not  appear  to 
have  been  made ;  and  this  court  cannot 
exercise  a  function  which  was  that  of 
the  jury." 

**  If  the  verdict  was  against  the  evi- 
dence, the  plaintiff's  remedy  was 
exclusively  in  the  court  below. "  Shon- 
inger  r.  Latimer,  165  Pa.  St.  373; 
Pennsylvania  R.  Co.  v.  Goodman,  o9 
Pa.  St.  329;  Dublin,  etc.,  R.  Co.  r. 
Slattery,  L.  R.  3  App.  Cas.  1155. 

1.  New  r^r*.— Winchell  v.  Hicks, 
18  N.  Y.  558;  O'Neill  v.  James,  43  N. 
Y.  84;  Cooke  V,  State  Nat.  Bank,  5a 
N.  Y.  96,  affirming  I  Lans.  (N.  Y.) 
494;  Muller  V.  McKesson,  73  N.  Y. 
195 ;  McCall  v.  Sun  Mut.  Ins.  Co.,  66 
N.  Y.  505,  reversing  y^  N.  Y.  Super. 
Ct.  330 ;  Ormes  v.  Dauchy,  82  N.  Y. 
443;  Todd  T'.  Todd,  3  Hun  (N.  Y.) 
298,  5  Thomp.  &  C.  (N.  Y.)  531 ;  Fiti- 
Patrick  v.  Woodruff,  96  N.  Y.  561; 
Strong  T'.  New  York  Laundry  Mfg. 
Co.,  6  Hun  (N.  Y.)  528;  Fowler  v. 
Metropolitan  L.  Ins.  Co.,  41  Hun  (N. 
Y.)  357;  Clason  v,  Baldwin,  68  Hun 
(N.  Y.)  ^;  Bowe  v.Gano,  9  Hun  (N. 
Y.)  6;  Johnston  v,  Trask,  40  Hun 
(N.  Y.)  415;  Forarty  v.  Hook,  84 
Hun  (N.  Y.)  165 ;  Camwright  v.  Gray, 
127  N.  Y.  92;  Blass  V.  Terry,  87  Hun 
(N.  Y.)563;  Smith  v.  Weston,  88  Hun 
(N.  Y.)  25 ;  Wyckoff  r.  Curtis,  7  Misc. 
Rep.  (N.  Y.  City  Ct.)  444;  Royce  v, 
Watrous,  7  Daly  (N.  Y.)  87;  Yale  v. 
Dart,  26  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 
469,  and  note. 

Oregon. — Coffin  v.  Hutchinson,  22 
Oregon  554. 

Vermont. — Walcott  v.  Metropolitan 
L.  Ins.  Co.,  64  Vt,  221. 

Washington.  —  Clancy  v.  Reis,  5 
Wash.  371 ;  Clancy  v. Williams,  5  Wash, 
492. 
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Instanceiof  Instrnctions  Beviewed. — In  the  notes  will  be  found  instances 
of  instructions  reviewed  to  determine  whether  they  are  proper 
expressions  of  opinion  or,  in  substance,  peremptory  directions  to 
return  a  verdict.^ 

7.  Bight  to  Oo  to  the  Jury. — Where,  at  the  close  of  the  evidence, 
on  a  jury  trial,  both  parties  ask  for  the  direction  of  a  verdict  it  will 
be  assumed  that  they  intend  to  waive  the  right  of  submission  to 
the  jury  and  let  the  court  decide  the  questions  involved,  both  of 
law  and  fact,  unless  the  party  whose  request  is  refused  asks  to  go 
to  the  jury  upon  the  questions  of  fact.* 


Where  defendant's  motion  to  direct 
a  verdict  is  overruled  and  he  elects  to 
stand  thereon,  he  waives  any  previous 
errors  in  the  admission  of  evidence,  and 
cannot  complain  of  the  action  of  the 
court  in  directing  a  verdict  for  the 
plain ti£f  unless  he  asks  to  go  to  the  jury, 
or  the  verdict  is  contrary  to  the  evi- 
dence, for  unless  it  is,  the  error  is  not 
prejudicial.  Battis  v.  McCord,  70 
Iowa  46. 

To  deny  such  a  request  when  prop- 
erly made  is  error.  Howell  v.  Wright, 
122  N.  Y.  667;  Thompson  f.  Simpson, 
128  N.  Y.  270;  Shultes  v.  Sickles,  147 
N.  Y.  704. 

1.  A  charge  in  the  following  words : 
**I  think  I  ought  to  say  to  the  jury  that 
under  no  circumstances  does  the  testi- 
mony justify  [the  inference]  that  there 
was  a  conspiracy  entered  into  between 
the  brothers  for  the  purpose  of  defraud- 
ing these  creditors  of  John  Clyne,"  is 
not  a  mere  opinion,  but  a  peremptory 
instruction  to  find  a  verdict.  Kellogg 
V.  Clyne,  12  U.  S.  App.  174. 

Instructions  given  in  the  case  ex- 
amined, and  held  to  be  proper  ex- 
pressions of  the  court's  opinion  of  the 
evidence  and  not  binding  instructions 
to  return  a  verdict  of  guilty.  Com. 
V.  Orr,  138  Pa.  St.  276. 

S.  Hagaman  v.  Burr,  41  N.  Y.  Su- 
per. Ct.  423 ;  Thompson  v.  Liverpool, 
etc.,  Steam  Co.,  44  N.  Y.  Super.  Ct. 
407;  Benjamin  v.  Welch,  73  Hun  (N. 
Y.)  371 ;  Ropes  v.  Arnold,  81  Hun 
(N.  Y.)  476;  Schram  v.  Werner,  81 
Hun  (N.  Y.)  561;  Fogarty  v.  Hook, 
S4Hun  (N.  Y.)  165;  Mann  v.  National 
Linseed  Oil  Co.,  87  Hun  (N.  Y.)  558; 
Blass  V.  Terry,  87  Hun  (N.  Y.)  563; 
Lagerquist  v.  U.  S.  Industrial  Ins.  Co., 
99  Hun  (N.  Y.)  25;  Collins  v.  Burns, 
63  N.  Y.  I ;  Leggett  v.  Hyde,  58  N. 
Y.  272;  Colligan  v.  Scott,  «;8  N.  Y. 
670;  Koehler  v.  Adler,  78  N.  Y.  287; 
Ormes  v.  Dauchy,  82  N.  Y.  443 ;  Briggs 


V.  Waldron,  83  N.  Y.  582,  affirming  <^ 
N.  Y.  Wkly.  Dig.  219;  Dillon  v.  Cock- 
croft,  90  N.  Y.  ^9;  Stratford  v,  Jones, 
97  N.  Y.  586;  Van  Aernam  v,  Blei- 
stein,  102  N.  Y.  355,  reversing  32  Hun 
(N.  Y.)  316;  Provost  V,  McEncroe,  102 
N.  Y.  650;  Kirtz  v.  Peck,  113  N.  Y. 
222 ;  National  City  Bank  v,  Westcott, 
118  N.  Y.»468;  Sutter  v,  Vanderveer, 
122  N.  Y.  652,  47  Hun  (N.  Y.)  366; 
Reck  v.  Phenix  Ins.  Co.,  130  N.  Y. 
160;  Penn  Yan  First  Nat.  Bankt;.  Mc- 
Connell  (Supreme  Ct.),  17  N.  Y.  Supp. 
422. 

'*  In  such  a  case  the  only  questions 
reviewable  on  a  motion  for  a  new  trial 
are  those  raised  by  exceptions  taken 
on  the  trial,  and  the  question  whether 
the  decision  of  any  question  of  fact 
necessarily  involved' in  the  direction  of 
a  verdict,  was  without  evidence  to  sup- 
port it."  Banker  v,  Knibloe,  69  Hun 
(N.  Y.)  539;  Frecking  v.  Rolland,  33 
N.  Y.  Super.  Ct.  499;  Bunge  v.  Koop, 
5  Robt.  (N.  Y.)  31. 

In  Roberts  v.  Cobb,  31  Hun  (N.  Y.) 
150,  affirmed  in  103  N.  Y.  600,  the 
action  of  the  trial  court  directing  a  ver- 
dict for  the  defendant  was  held  erro- 
neous, and  the  court  said:  "Since  the 
case  was  submitted  as  involving  ques- 
tions of  law  only,  the  plaintiff  should 
have  judgment  absolute  for  the  amount 
of  the  note,  interest,  and  costs." 

It  seems  not  to  be  required  of  the 
court  to  decide  the  questions  of  fact. 
It  may  refuse  both  rc^quests  for  the  di- 
rection of  a  verdict,  and  submit  the 
case  to  the  jury.  Lake  Superior  Iron 
Co.  V,  Drexel,  90  N.  Y.  87. 

The  rule  does  not  apply  where  there 
is  an  uncontroverted  state  of  facts. 
Anderson  t;.  Grand  Forks  First  Nat. 
Bank,  4  N.  Dak.  182. 

In  Calder  v,  Crowley,  74  Wis.  157, 
the  point  was  raised  but  not  decided. 
The  opinion  of  the  court  was  that  it 
would   be  slow  to  hold  that  a  party 
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The  Sa^ntft  to  Go  to  tho  Jury  must  specifically  point  out  the  ques^ 
tions  of  fact  upon  which  its  judgment  is  desired.' 

8.  Bendition  of  Verdict.— It  seems  to  be  an  open  question 
whether,  where  the  case  is  a  proper  one  for  the  direction  of  a 
verdict,  the  formal  verdict  of  the  jury  can  be  dispensed  with  and 
the  verdict  entered  up  by  the  court,  or  judgment  without  the 
rendition  of  the  verdict  entered.* 


thereby  waived  his  right  to  have  the 
questions  of  fact  passed  UF>on  by  the 
jury.  Contra^  Farnum  v.  Davidson,  3 
Cush.  (Mass.)  232;  Wombough  r. 
Cooper,  2  Hun  (N.  Y.)  428,  4  Thomp. 
&  C.  (N.  Y.)  586;  Kelly  v.  McGehee, 
137  Pa.  St.  443,  26  W.  N.  C.  (Pa.)  493; 
Potts  V.  Wallace,  146  U.  S.  689. 

1.  Waters  v.  Marrin,  13  Daly  (N. 
Y.)  57;  Van  Akin  v.  Caler,  48  Barb. 
(N.  Y.)  58;  Groves  v.  Acker,  85 
Hun  (N.  Y.)  492;  Collins  v.  Bums, 
63  N.  Y.  I,  affirming  36  N.»  Y.  Super. 
Ct.  518;  Mayer  v.  Dean,  115  N.  Y.  556, 
reversing  54  N.  Y.  Super.  Ct.  315. 

Where,  under  such  circumstances,  the 
court  directs  a  verdict  for  the  reason 
that  certain  facts,  specifying  them, 
are  undisputed,  and  the  party  against 
whom  the  direction  is  made  requests 
to  go  to  the  jury  upon  the  **  questions 
of  fact  in  the  case,**  the  request  is 
sufficiently  specific.  Yale  v.  Dart,  26 
Abb.  N.  Cas.  (N.  Y.  C.  PI.)  469,  and 
note. 

Where  the  direction  of  a  verdict  for 
the  adverse  party  is  the  only  denial 
made  by  the  court  of  the  request  to  go 
to  the  jury,  an  exception  to  such  direc- 
tion will  raise  the  question  of  the 
justice  of  the  request.  Yale  v.  Dart, 
26  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  469, 
and  note. 

Only  the  fa<;i4§  specified  in  the  re- 
quest will  be  considered.  Spiridon  v, 
Watson,  50  N.  Y.  Super.  Ct.  494; 
Dounce  v.  Dow,  64  N.  Y.  411,  6 
Thomp.  &  C.  (N.  Y.)  653. 

A  request  to  go  to  the  jury  comes 
too  late  when  made  after  the  verdict 
has  been  returned  according  to  the 
direction  of  the  court  Howell  v, 
Wright,  122  N.  Y.  667;  Carr  v,  Sulli- 
van, 68  Hun  (N.  Y.)  246;  Robbins  v. 
Springfield  F..&  M.  Ins.  Co.,  79 Hun 
(N.Y.)  117. 

a.  In  Hodges  v.  Easton,  106  U.  S. 
408,  the  court  says :  **  It  was  the  prov- 
ince of  the  jury  to  pass  upon  the  issues 
of  fact,  and  the  right  of  the  defend- 
ants to  have  this  done  was  secured  by 
the  Constitution  of  the  United  States. 


They  might  have  waived  that  right, 
but  it  could  not  be  taken  away  by  the 
court.  Upon  the  trial,  if  all  the  facts 
essential  to  a  recovery  were  undis- 
puted, or  if  they  so  conclusively  estab- 
lished the  cause  of  action  as  to  have 
authorized  the  withdrawal  of  the  case 
altogether  from  the  jury,  by  a  peremp- 
tory instruction  to  find  for  plaintiffs, 
it  would  still  have  been  necessary  that 
the  jury  make  its  verdict,  albeit  in  con- 
formity with  the  order  of  the  court." 

So  m  Kansas,  where  a  poll  of  the 
jury  is  demanded  on  such  a  verdict, 
the  court  cannot  refuse  the  demand ; 
nor  accept  the  verdict  and  render 
judgment  thereon  if  any  juror  an- 
nounces on  the  poll  that  it  is  not  his 
verdict.  Maduska  v.  Thomas,  6  Kan. 
155 ;  Thornburgh  v.  Cole,  27  Kan.  490; 
Bowman  v.  Wheaton,  2  Kan.  App.  581. 

In  Cahill  v.  Chicago,  etc.,  R.  Co.,  74 
Fed.  Rep.  285,  on  the  trial  of  which, 
below,  the  refusal  of  some  jurors  to 
obey  the  court's  direction  attracted 
considerable  attention  and  caused 
much  comment,  the  court  of  appeals 
says:  "The  authority  and  duty  of  a 
judge  to  direct  a  verdict  for  one  party 
or  the  other,  when,  in  his  opinion,  the 
state  of  the  evidence  requires  it,  is  be- 
yond dispute;  and  it  is  not  for  jurors 
to  disobey,  nor  for  attorneys  to  object, 
except  in  the  orderly  way  necessary  to 
save  the  right  to  prosecute  a  writ  ol  er- 
ror. The  conduct  of  the  juror  in  this 
instance  was  in  the  highest  degree  rep- 
rehensible, and  might  well  have  sub- 
jected him,  and  any  who  encouraged 
him  to  persist  in  his  course,  to  punish- 
ment for  contempt.  His  conduct  was 
in  violation  of  law,  subversive  of  au- 
thority, and  obstructive  of  the  orderly 
administration  of  justice.  In  fact,  by 
his  course,  he  put  in  jeopardy  the  in- 
terests which  he  assumed  to  protect, 
because  it  is  only  by  treating  the  case 
as  if  the  verdict  directed  had  been  re- 
turned that  we  have  been  able  to  review 
the  judgment  and  to  order  a  new  trial. 
We  deem  it  proper  to  observe  here  that 
it  is  not  essential  that  there  be  a  writ- 
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ten  verdict,  signed  by  jurors  or  by  a 
foreman,  and  we  have  no  doubt  that,  in 
cases  where  the  court  thinks  it  right  to 
do  so,  it  may  announce  its  conclusion 
in  the  presence  of  the  jury  and  of  the 
parties  or  their  representatives,  and  di- 
rect the  entry  of  a  verdict  without  ask- 
ing the  formal  assent  of  the  jury." 

Section  242,  Code  Civ.  Pro.  of  Mon- 
tana^ provides  for  nonsuit  as  a  remedy 
"when,  upon  the  trial,  the  plaintiff 
fails  to  prove  a  sufficient  case  for  the 
jury.'*  Under  this  provision,  when 
the  court  directs  a  verdict  the  jury  is 
its  mere  passive  clerical  agent  to  an- 
nounce its  conclusion  that  3ie  plaintiff 
has  thus  failed.  McKay  v,  Montana 
Union  R.  Co.,  13  Mont.  15. 

InNoyesv.  Hewitt,  18  Wend.  (N.Y.) 
141,  it  is  said  :  **  From  the  return  of  the 
justice  it  is  probable  he  erred  in  point 
of  form  in  directing  the  defendant  to 
be  discharged  without  a  formal  verdict, 
instead  of  directing  the  jury  to  dis- 
charge him  by  immediately  finding  him 
not  guilty.  But  the  jury  had  no  dis- 
cretion on  the  subject,  and  if  they  had 
refused  to  find  a  verdict  discharging 
him  under  such  direction  of  the  court, 
even  their  decision  would  have  been 
reversed  upon  certiorari.  It  was,  there- 
fore, a  mere  technical  error  in  the 
justice  to  discharge  the  defendant  him- 
self, instead  of  directing  the  jury  to 
find  him  not  guilty  for  want  of  any 
evidence  against  him.  " 

Where  one  is  entitled  to  the  direc- 
tion of  a  verdict  it  is  not  a  substantial 
error  that  instead  of  doing  so  the  court 
ordered  judgment  on  plaintiff's  mo- 
tion. Dulutn  Chamber  of  Commerce 
V.  Knowlton,  42  Minn.  229;  Engrerv. 
Ohio,  etc.,  R.  Co.,  142  Ind.  618. 

In  Gammon  v,  Abrams,  53  Wis.  323, 
it  is  held  that  the  court,  having  the 
power  in  a  proper  case  to  direct  a 
verdict,  certainly  has  **  the  power,  in 
a  more  direct  manner,  to  reach  sub- 
stantially the  same  result  by  finding 
the  fact  upon  the  undisputed  evi- 
dence, for  itself,  and  rendering 
judgment    accordingly.'* 

1.  Accord  and  Sallifkofeloii. — Hutt  v. 
Bruckman,  55  111.  441. 

Awrignment  finr  Benefit  of  Gredlton. — 
Fay  V,  Jenks,  78  Mich.  304. 

ABsnmiMlt.  —  Dushane  v.  Benedict, 
120  U.  S.  630;   Smith  V.Edwards,  2 
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Har.  &  G.  (Md.)  411 ;  Gray  v.  Crook, 
12  Gill  &  J.  (Md.)  236;  Hart  Mfg.  Co. 
V.  Mann's  Boudoir  Car  Co.,  65  Mich. 
564 ;  Aldine  Press  v.  Estes,  75  Mich. 
100;  Slade  V,  Lee,  94  Mich.  127; 
Hoffman  v.  Richards,  98  Mich.  489; 
Utica  Ins.  Co.  f .  Badger,  3  Wend. 
(N.  Y.)  103;  Livingston  t;.  Roosevelt, 
4  Johns.  (N.  Y.)25i;  Irvin  v,  Irvin, 
142  Pa.  St.  272 ;  Huckestein  v,  Kelly, 
etc.,  Co.,  152  Pa.  St.  631;  Simrell  v . 
Miller,  169  Pa.  St.  326. 

Bonds. — Brown  r.  Cunningham,  82 
Iowa  512;  Herrod  v.  State  (Ind. 
App.  i^),  43  N.  E.  Rep.  144;  Stil- 
well  V.  Archer,  64  Hun  (N.  Y.)  169. 

Conditional  Bales. — Bond  v.  Brewer, 
96  Ga.  443. 

Conspiracy  to  Defirand. — Russell  v. 
Post,  138  U.  S.  425;  Percival  v.  Har- 
res,  142  Pa.  St.  369. 

Contracts. — Leopold  v.  Salkey,  89  111. 
412;  Stokes  V.  Mackay,  82  Hun  (N. 
Y.)  449;  Malone  v,  Philadelphia,  etc., 
R.  Co.,  157  Pa.  St.  430. 

Conyendon. — Pollev  v.  Lenox  Iron 
Works,  4  Allen  (^fass.)  329;  Ingalls 
v.  Herri ck,  108  Mass.  J51 ;  Dempsey 
V.  Gardner,  127  Mass.  381. 

Corporations. — Washer  v.  Allensville, 
etc..  Turnpike  Co.,  81  Ind.  78. 

Cnstoms  Datles.— Hedden  v.  Iselin, 
142  U.  S.  676. 

Damaires.— Rogers  v.  Brooks,  105 
Ala.  $49;  Taylor  v.  Smith,  104  Ala. 
537 1  Central  R.,  etc.,  Co.  v.  Ingram, 
95  Ala.  152;  McGrath  v.  Detroit,  etc., 
R.  Co.,  57  Mich.  555;  Walton  v,  Wa- 
bash Western,  etc.,  R.  Co.,  32  Mo. 
App.  634;  Rogers  v,  Judd,  6  Vt.  191. 

Deoelt. — Lindauer  v.  Gray,  18  111. 
App.  209. 

Deposit,  Action  to  Recorer. — Molloner 
V.  State  Bank,  8  Misc.  Rep.  (N.  Y. 
City  Ct.)  512. 

mectment.— Whitford  v,  Drexel,  118 
111.  600;  Auburn  v,  Goodwin,  128  111. 
57;  Meikel  v.  Greene,  94  Ind.  344; 
Woods  V,  Mains,  i  Greene  (Iowa) 
275;  Dubois  V,  Campau,  24  Mich. 
360;  Overbagh  f.  Patrie,  8  Barb.  (N. 
Y.)  28;  Witcher  v.  Holland  Water- 
Works  Co.,  66  Hun  (N.  Y.)  619; 
^6&g  V.  Begg,  56  Wis.  1534. 

Frand  and  Mstake. — Gordon  v,  But- 
ler, 105  U.  S.  553;  U.  S.  V.  Chidester, 
I4U)  U.  S.  49;  Fairbum  v.  Goldsmith,, 
58  Iowa  339;  Vickers  v.  Woodruff,  78 
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Iowa  400;  Densmore  v.  Hinchman,  76 
Mich.  335 ;  Orrender  v,  Chaffin,  109  N. 
Car.  432;  Fitzgerald  v.  Hart  (Tex. 
Civ.  App.  1892),  23  S.  W.  Rep.  933. 

Oambllng  Contract!.  —  Roundtree  v. 
Smith,  108  U.  S.  269. 

CNumiBliment. — Treusch  v.  Ottenberg, 
6  U.  S.  App.  403. 

Land  Contract!. — Atkinson  v,  Scott, 
36  Mich.  19. 

Life  Insnranco.  —  Campbell  v.  Pre- 
ferred Mut.  Ace.  Assoc,  172  Pa.  St. 
;6i ;  Ward  v.  Metropolitan  L.  Ins. 
~o.,  66  Conn.  227. 

Heclianlc'8  Lion. — Meyer  v.  Broad- 
well,  83  Mo.  571. 

Ownenblp  of  Chattela.  —  Smart  v. 
Hodges,  105  Ala.  634;  Dailey  v.  Lin- 
nehan,  39  Minn.  346;  Stoddart  v. 
Price,  143  Pa.  St.  537. 

Partnonhip. — Nicholaus  v,  Thielges, 
50  Wis.  491. 

Personal  b^jiiry —  United  States. — 
Hayes  v.  Michigan  Cent.  R.  Co.,  iii 
U.  S.  328;  Pennsylvania  R.  Co.  v. 
Green,  140  U.  S.  49;  Aerkfetz  v. 
Humphreys,  145  U.  S.418;  Lincoln  v. 
Power,  151  U.  S.  436;  Chicago,  etc., 
R.  Co.  V.  Hoedling,  10  U.  S.  App.  422 ; 
New  Orleans,  etc.,  R.  Co.  v,  Schneider, 
13  U.  S.  App.  655. 

Alabama, — Louisville,  etc.,  R.  Co. 
V,  Perry,  87  Ala.  392 ;  Louisville,  etc., 
R.  Co.  V.  Davis,  91  Ala.  487;  Mont- 
gomery V.  Wright,  72  Ala.  41 1 ;  Kansas 
City,  etc.,  R.  Co.  v.  Smith,  90  Ala.  25. 

I<ywa. — Milne  v.  Walker,  59  Iowa 
186;  Smith  V,  Chicago,  etc.,  R.  Co., 
55  Iowa  36;  Luce  v.  Chicago,  etc.,  R. 
Co.,  67  Iowa  75 ;  Nelson  v.  Chicago, 
etc.,  R.  Co.,  73  Iowa  576. 

IlliHois.---\ytT\ie  V.  Fancher,  158  111. 
375 ;  Chicago,  etc.,  R.  Co.  v.  Adler,  28 
111.  App.  102  ;  Whalen  v,  Illinois,  etc., 
R.,  etc.,  Co.,  16  111.  App.  320. 

Indiana. — McClaren  v.  Indianapo- 
lis, etc.,  R.  Co.,  83  Ind.  319;  Lamport 
"J.  Lake  Shore,  etc.,  R.  Co.,  142  Ind. 
269 ;  Pennsylvania  Co.  v,  McCormack, 
131  Ind.  250;  Rush  v.  Coal  Bluff  Min. 


Co.,  311  Ind.  135. 

Kansas. — Kelley  v. 
120. 


ley  V.  Ryus,  48  Kan. 


Kentucky. —  Lexington,  etc.,  Min. 
Co.  V.  Huffman  (Ky.  1895),  3^  S.  W. 
Rep.  611. 

Massachusetts. — Callahan  v.  Bean, 
9  Allen  (Mass.)  401. 


Michigan. — Kelly  v.  Hendrie,  26 
Mich.  255;  Michigan  Cent.  R.  Co. 
V.  Campau,  35  Mich.  468;  Palmer  v. 
Harrison,  57  Michi  182;  Williams  v. 
Grand  Rapids,  59  Mich.  51 ;  Potter 
V.  Flint,  etc.,  R.  Co.,  62  Mich.  22; 
Novock  V.  Michigan  Cent.  R.  Co., 
63  Mich.  121  ;  Wi'tse  v.  State  Road 
Bridge  Co.,  63  Mich.  639;  Goulin  v. 
Canada  Southern  Bridge  Co.,  64  Mich. 
190;  Melzer  v.  Peninsular  Car  Co., 
76  Mich.  94;  Marquet  v.  La  Duke,  96 
Mich.  596;  Little  v.  Grand  Rapids  St. 
R.  Co.,  78  Mich.  205;  Adams  r.  Iron 
Cliffs  Co.,  78  Mich.  271. 

Mississippi.  — C2i^\to\  City  Oil 
Works  V.  Black,  70  Miss.  8. 

Missouri. — Taylor  v.  Scherpe,  etc.. 
Architectural  Iron  Co.  (Mo.  189(5),  34 
S.  W.  Rep.  581;  O'Harezr.  Chicago, 
etc.,  R.  Co.,  95  Mo.  662. 

Pennsylvania.  —  Pennsylvania  R. 
Co.  V.  Beale,  73  Pa.  St.  504;  Bannon 
V.  Lutz,  158  Pa.  St.  166;  Jackson  v. 
Pittsburgh,  etc..  Traction  Co.,  159  Pa. 
St.  399;  Shaw  V.  Philadelphia,  159  Pa. 
St.  487 ;  Rosevere  v.  Osceola  Mills,  169 
Pa.  St.  555. 

Wisconsin.  —  Gunn  v.  Wisconsin, 
etc.,  R.  Co.,  70  Wis.  203;  Seefeld  v. 
Chicago,  etc.,    R.  Co.,  70  Wis.   216; 


91  Wis.  587. 

West  Virginia. — Knight  v.  Cooper, 
36  W. Va.  232 ;  Schultz  v.  C.  C.Thomp- 
son Lumber  Co.,  91  Wis.  626. 

England. — Doyle  v.  Wragg,  i  F.  & 
F.7. 

Promlaiory  Notes. — Seaton  v.  Hinne- 
man,  50  Iowa  395 ;  Dickson  v.  Harris, 
60  Iowa  727 ;  Northborough  v.  Wood, 
142  Mass.  551 ;  Dudgeon  v,  Haggart, 
17  Mich.  373;  Burroughs  v.  Ploof,  73 
Mich.  607;  Samuel  v.  Potter,  28  Mo. 
App.  365;  Taylor  v.  Short,  38  Mo. 
App.  21 ;  Lichty  v,  Moore,  38  Neb. 
269;  McKinney  v.  Hopwood,  46  Neb. 
871;  Canajoharie  Nat.  Bank  v.  Diefen- 
dorf,  123  N.  Y.  191. 

Quieting  Title.— Messick  v.  Midland 
R.  Co.,  128  Ind.  81. 

BeooTorlng  Honey  Paid  by  Mlitake. — 
Case  V.  Williams,  2  Coldw.  (Tenn.)  239. 

Recorexlng  Value  of  Goods. — Schmidt 
V.  Chicago,  etc.,  R.  Co.,  90  Wis.  504. 

Bent,  Aotion   to  Beooyer. — Guest  v. 
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granted  upon  the  facts  involved  in  each  case. 


Burlington  Opera- House  Co.,  74  Iowa 
457;  Kline  v,  Hanke,  14  Mont.  361. 

Beplovln. — McManus  v.  Mills,  19  111. 
App.  398;  Hood  V,  Judkins,  61  Mich. 
575 ;  Gamble  v,  Ross,  88  Mich.  315. 

Sdre  Facias.  —  Codding  v.  Wood, 
112  Pa.  St.  371;  Horn  v.  Hutchinson, 
163  Pa.  St.  435. 

Sedaction. — Mercer  v.  Walmsley,  5 
Har.  &  J.  (Md.)  27. 

BherlfTfl  Interploadar. — Heere  t;.  Penn 
Nat.  Bank,  160  Pa.  St.  314. 

Stakelkold«r,  Becoror  Bloney  from. — 
Storey  v,  Brennan,  15  N.  Y.  524. 

Subscription. — Wrought  Iron  Bridge 
Co.  V.  Greene,  53  Iowa  562;  Hale  v. 
Ripp,  32  Neb.  259;  Presbyterian  Soc. 
V,  Beach,  74  N.  Y.  72,  reversing  8 
Hun(N.  Y.)644. 

Title  to  Real  Estate. — Johnston  v. 
Luling  Mfg.  Co.  (Tex.  Civ.  App. 
1894),  24  S.  W.  Rep.  996. 

Tort.  —  Phelps  v.  Cutler,  4  Gray 
(Mass.)  137. 

Trespass.  —  Frederick  v,  Lansdale, 
156  Pa.  St.  613. 


Trespass  on  tlie  Case.  —  People  v. 
Wakeley,  62  Mich.  297;  Hoar  v,  Mer- 
ritt,  62  Mich.  386;  Kirtland  v.  Mont- 
gomery, I  Swan  (Tenn.)  453;  Bax- 
ter V.  Winooski  Turnpike  Co.,  22  Vt. 
114. 

Trespass  to  Try  Title. — Corley  v,  Renz 
(Tex.  Civ.  App.  1894),  24  S.  W.  Rep. 
935. 

Trover.  —  Coale  v.  Harrington,  7 
Har.  &  J.  (Md.)i47. 

Unlawful  Attacliment.  —  Hunter  v, 
Penland  (Tex.  Civ.  App.  1895),  32  S. 
W.  Rep.  421. 

Use  and  Occupation. — Hickman  v. 
Machin,  4  H.  &  N.  716. 

Vendor's  Uen. — ^McGregor  v,  Sima 
(Tex.  Civ.  App.  1896),  33  S.  W.  Rep. 
1014. 

Warranty. — Shippen  v,  Bowen,  122 

u.  s.  575. 

Wills.— Smith  v.  Hutchinson,  83  Mo. 
683. 

Work  Done  and  Materials  Fomlsbad. 
—Morrison  v,  Whiteside,  17  Md. 
45a. 
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L  BBFDnnOV  AHD  HATUBE  of  thx  PBOOXXDnrGS  —  Beflaitioni. — 
Disbarment  and  suspension  are  the  methods  by  which  courts 
discipline  their  attorneys.  They  are  sought  by  the  same  proce- 
dure, and  differ  only  in  degree.    Disbarment  is  the  revocation,  by 
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a  court,  of  the  right  of  an  attorney  to  practice  before  it.  Suspension 
is  temporary  extinguishment  of  that  right.  Both  are  based  upon 
the  peculiar  franchise  of  attorneys  as  officers  of  the  court.* 

The  Frooeeding  is  CItU  in  its  nature,  and  collateral  to  any  criminal 
prosecution  by  indictment.  It  is  not  for  the  purpose  of  punish- 
ment, but  for  the  purpose  of  preserving  the  courts  of  justice  from 
the  official  ministration  of  persons  unfit  to  practice  in  them.* 

n.  PB0CEEDIHO8  A0AIH8T  ATTOBNEYS  AS  OBBIHABT  COKTEMHOBS 
— ^Power  of  Court. — Unless  attorneys  are  by  statute  specifically  ex- 
empted from  the  common-law  power  of  the  courts  to  punish 
summarily  for  contempts  committed  in  facie  curia,  an  attorney 
who  so  offends  may  be  punished  instanter,  and  may  be  sentenced 
forthwith.*     This  power  to  punish  attorneys  as  well  as  others  for 


1.  Judicial  Power. — ^The  admission  or 
exclusion  of  attorneys  at  law  is  not  the 
exercise  of  a  mere  ministerial  power. 
It  is  the  exercise  of  the  judicial  power. 
En  p.  Garland,  4  WaU.  (U.  S.)  333, 
citing  Matter  of  Cooper,  32  N.  Y.  81, 
and  Ex  p,  Secombe,  19  How.  (U.  S.)  9. 

a.  Bradley,  J.,  in  Ex  j>.  Wall,  107  U. 
S.  265,  13  Fed.  Rep.  814.  The  proceed- 
ing is  also  held  to  be  a  civil  action  in 
Texas.     Scott  v.  State,  86  Tex.  321. 

The  Coxunon-law  View  of  Its  Nature. — 
At  common  law,  striking  from  the  roll 
"is  not  by  way  of  punishment ;  but  the 
court  on  such  cases  exercise  their  dis- 
cretion, whether  a  man,  whom  they 
have  formerly  admitted,  is  a  proper 
person  to  be  continued  on  the  roll  or 
not."  Lord  Mansfield  in  Ex  /.  Broun - 
sail,  Cowp.  829. 

In  a  Number  of  States  it  has  been  de- 
cided that  the  proceeding  is  criminal, 
quasi  criminal,  or  sui generis.  Thomas 
V,  State,  58  Ala.  365  ;  People  v.  Turner, 
I  Cal.  143  ;  State  v.  Clarke,  46  Iowa 
155 ;  I^  ^^  Peyton's  Appeal,  12  Kan. 
398 ;  In  re  Baluss,  28  Mich.  507 ;  In  re 
^bowman,  7  Mo.  App.  569;  State  v, 
Tunstall,  51  Tex.  81.  But  see  Scott  v. 
State,  86  Tex.  321. 

For  Judicial  Uisoondact. — The  pro- 
ceeding for  disbarment  is  not  the 
proper  manner  in  which  to  seek  the 
removal  of  a  judge  for  misconduct  in 
his  judicial  capacity.  People  v.  God- 
dard,  11  Colo.  259. 

8.  Neel  v.  State,  9  Ark.  259;  Red- 
man V,  State,  28  Ind.  205;  Ex  p.  Curtis, 
3  Minn.  274;  State  v.  Leftwich,  41 
Minn.  42 ;  Matter  of  Percy,  2  Daly 
(N.  Y.)  530;  U.  S.  V.  Green,  3  Mason 
(U.  S.)  482 ;  Com.  v,  Dandridge,  2  Va. 
Cas.  408.  See  also  article  Contempt, 
vol.  4,  p.  764. 


Contempt  and  Cause  for  Dlsbazment 
DlstlngnlBlied. — *'The  purpose  of  pro- 
ceedings for  contempt  and  those  for 
disbarment,  and  the  powers  and  duties 
of  courts  in  connection  therewith,  must 
not  be  confused.  The  former  may  be 
termed  a  police  regulation  or  power, 
for  the  protection  of  the  court  from 
present  direct  interference  and  annoy- 
ance in  a  trial  or  proceeding  taking 
place  before  it;  the  latter  is  intended 
to  protect  generally  the  administration 
of  justice,  to  save  the  legal  profession 
from  degradation  by  unworthy  mem- 
bership, and  to  guard  the  interests  of 
litigants  against  injury  from  those  in- 
trusted with  their  legal  business.  The 
power  to  act  in  connection  with  the 
former  is  lodged  in  the  court  before  or 
against  whom  the  ofifense  is  committed ; 
authority  to  proceed  in  the  latter  \a 
possessed  exclusively  by  the  tribunal 
authorized  to  grant  licenses  admitting 
to  the  profession ;  the  former  is  pun- 
ished by  fine  or  imprisonment,  and 
in  many  instances  the  proceeding  is 
summary  and  \a.rge\y  ex  parte ;  the  sole 
penalty  in  connection  with  the  latter 
is  a  prohibition  from  practicing  in 
courts  of  record,  and  this  judgment  can 
only  be  entered  upon  notice  of  the 
charge  preferred  and  a  full  hearing  in 
defense,  ample  time  for  preparation 
being  given  and  all  legitimate  testimony 
being  allowed  and  considered.  A  con- 
tempt may  constitute  ground  for  dis- 
barment, but  it  by  no  means  follows 
that  the  cause  for  disbarment  must  in 
all  cases  constitute  a  contempt.'*  Helm, 
J.,  in  People  v.  Green,  7  Colo.  244. 

Disbarment  and  Order  to  Reftmd  Honey 
Distinguished. — The  jurisdiction  which 
the  court  assumes  over  members  of  the 
bar  on  motions  for  disbarment  is  to  be 
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contempts  committed  in  facie  curia  exists  in  all  courts  of  record, 
independent  of  statutory  authorization.* 

Oommitment. — In  all  such  cases,  however,  a  record  of  the  offense 
and  order  for  its  punishment  should  be  made,*  and  the  matter  in 
which  the  offense  consisted  set  out  therein.* 

m.  PB0CEEDIHO8  AOADTST  ATTOBNSTS  A8  OFFICEBS  OF  THE  COUKT 
— 1.  At  Common  Law. — At  common  law,  all  courts  of  general  juris- 
diction had  power  to  suspend  or  disbar  attorneys  practicing 
before  them.*  And  it  is  still  generally  held  that  the  power  exists 
independent  of  statutory  authority.* 


distinguished  from  the  jurisdiction  in         Vermont. — Rudd  t;.  Darling,  64  Vt. 


granting  a  summary  order  to  pay  over 
money  alleged  to  be  wrongfuHy  de- 
tained. Dean  v.  Bigelow,  19  6.  C. 
570.  See  aUo  article  Attorneys,  vol. 
3,  p.  104. 

DlBbarment  and  Smpeiudon  Distln- 
gnlahed. — Suspension  is  imposed  where 
the  gravity  of  the  offense  does  not  jus- 
tify disbarment.  In  re  Stephens,  84 
Cal.  77. 

Apology  as  a  Penalty  fi»r  Ckmtempt. — 
An  apology  for  a  contempt  for  which  a 
fine  has  ^^n  imposed  upon  and  paid 
by  an  attorney,  cannot  be  required  as 
a  condition  of  his  right  to  practice  in 
court.  State  v.  Saclu,  3  Wash.  373,  a6 
Am.  St.  Rep.  857. 

1.  Arkansas. — Neel  v.  State,  9  Ark. 
359;  State  V,  Morrill,  16  Ark.  384. 

Connecticut. — Middlebrook  v.  State, 
43  Conn.  257. 

Illinois. — Clark  v.  People,  i  111.  340, 
13  Am.  Dec.  177 ;  Stuart  v.  People,  4 
111.  395;  People  V.  Wilson,  64  III.  195. 

Indiana. — State  v.  Tipton,  i  Blackf. 
(Ind.)  166. 

Iowa. — Skiff  r.  State,  2  Iowa  5^0. 

Maine. — Morrison  v.  McDonald,  3i 
Me.  550;  Mariner  v.  Dyer,  2  Me.  165. 

Mississippi.  —  Ex  p.  Adams,  25 
Miss.  883. 

Nebraska. — Kregel  v.  Bartling,  23 
Neb.  848. 

New  Hampshire. — State  v.  Copp, 
15  N.  H.  312;  Tenney*8  Case,  33  N. 
H.  162;  State  V.  Matthews,  37  N.  H. 
450. 

New  Tork. — Yates  v.  Lansing,  9 
Johns.  (N.  Y.)  395,  6  Am.  Dec.  390. 

North  Carolina. — State  v.  Wood- 
fin,  5  Ired.  (N.  Car.)  199;  State  v. 
Aiken,  113  N.  Car.  651. 

Ohio. — State  v.  Hand,  9  Ohio  43. 

Oregon. — State  v.  Winton,  11  Ore- 
gon 456. 

Ptfifwjj'/vflififl.— Dickens'  Case,  67 
Pa.  St.  169. 


456. 

United  States. — Respublica  v.  Os- 
wald, i  Dall.  (U.S.)  319;  U.S.  v.  Hud- 
son, 7  Cranch  (U.  S.)  33;  Anderson 7;. 
Dunn,  6  Wheat.  (U.  S.)  204;  U.  S.  r. 
New  Bedford  Bridge,  i  Woodb.  &  M. 
(U.  S.)  440;  Exp.  Robinson,  19  Wall. 
(U.  S.)  513;  In  re  Terry,  128  U.  S. 
389;  Savin,  Petitioner,  131  U.  S.  267. 
See  also  Am.  &  Eng.  Encyc.  of  Law, 
article  Contempt. 

2.  State  V.  Matthews,  37  N.  H.  450. 

8.  Ex  p.  Write,  65  Ind.  504. 

4.  Tho  EazUest  EngllaH  Statute,  that 
of  Westminster  i  (3  Edw.  I.,  c.  39), 
provided  that  **if  any  serjeant,  pleader 
or  other,  do  any  manner  of  deceit  or 
collusion  in  the  King's  Court,  or  to  be- 
guile the  court  or  the  party,  and  be 
thereof  attainted,  he  shall  t>e  impris- 
oned for  a  year  and  a  day,  and  from 
thenceforward  shall  not  be  heard  to 
plead  in  that  court  for  any  man." 
This  act  was  said  by  Lord  Coke  to  be 
in  affirmance  of  the  common  law.  3 
Inst.  I,  313. 

And  see  in  general  In  re  Martin,  6 
Beav.337;  Rex  V,  Bach,  9  Price  349; 
Ex  p.  Fisher,  9  Price  694;  i  Tidd's  Pr. 
89;  Butler  V.  People,  2  Colo.  395;  In  re 
Woolley,  II  Bush  (Ky.)  95;  Ex  p. 
Biggs,  64  N.  Car.  303 ;  In  re  Hirst,  9 
Phila.  (Pa.)  316;  State  v.  Holding,  i 
McCord  (S.  Car.)  379;  Watson  v.  Cit- 
izen's Sav.  Bank,  5  S.  Car.  159;  Ste- 
phens V.  Hill,  10  M.  &  W.  30;  In  re 
Moore,  64  N.  Car.  398. 

Illinois.— In  Illinois  it  U  held  that 
the  circuit  courts  are  without  jurisdic- 
tion to  disbar  an  attorney.  Winkel- 
man  v.  People,  50  111.  449. 

5.  California. — Cohen  v.Wright,  33 
Cal.  393. 

Kansas, — In  re  Peyton's  Appeal,  I3 
Kan.  398;  Farlin  v,  Sook,  30  Kan. 
401. 

Kentucky. — Rice  v.  Com.,  18  B.  Mon. 
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other  than  Statutory  Causes. — While  it  has  been  held  in  some  juris- 
dictions that  an  enumeration  of  the  grounds  of  disbarment  by 
statute,  deprives  the  court  of  the  power  to  disbar  for  causes  other 
than  those  so  specified,*  in  others  the  view  seems  to  be  that  such 
enumeration  of  causes  does  not  restrict  the  common-law  grounds 
for  and  power  of  disbarment.* 

2.  TTnder  Statntes. — Acts  providing  for  the  disbarment  and  sus- 
pension of  attorneys  are  penal  in  their  nature,  and  must,  there- 
fore, be  strictly  construed.^ 

What  CoTurts. — But  where  the  statute  vests  the  power  to  disbar  or 
suspend  in  certain  courts,  a  court  not  specified  therein  has  no 
jurisdiction  to  act  in  such  matters.* 


(Ky.)  473;  Baker  v.  Com.,  10  Bush 
(Ky.)  592. 

Michigan, — In  re  Mills,  i  Mich.  392. 

Mississippi, — Ex  p.  Brown,  i  How. 
(Miss.)  303. 

Missouri, — State  v,  Clopton,  15  Mo. 
App.  589;  State  V,  Harber,  129  Mo. 
371 ;  In  re  Bowman,  7  Mo.  App.  569. 

Nebraska.— ^t2Xt.  v.  Burr,  19  Neb.593. 

New  r^r>&.— Burr's  Case,  i  Wheel. 
Crim.  Cas.  (N.  Y.)  503. 

Oregon, — State  v.  W^inton,  11  Ore- 
gon 456,  50  Am.  Rep.  486. 

Pennsylvania. — In  re  Davies,  93 
Pa.  St.  116,  39  Am.  Rep.  729;  Ser- 
fass's  Case,  116  Pa.  St.  455;  Ex  p. 
Steinman,  95  Pa.  St.  220;  Austin's 
Case,  5  Rawle  (Pa.)  204,  28  Am.  Dec. 

657. 

Tennessee.  —  Smith  v.  State,  ii 
Yerg.  (Tenn.)  228. 

7V*a*.— Dillon  v.  State,  6  Tex.  55 ; 
Jackson  v.  State,  3i  Tex.  668. 

Virginia, — Ex  p,  Fisher,  6  Leigh 
(Va.)  619. 

West  Virginia, — State v,  McClaugh- 
erty,  33  W.  Va.  250. 

United  States. ^Ex  p.  Wall,  107  U. 
S.  265,  13  Fed.  Rep.  814;  JeflFries  v. 
Laurie,  27  Fed.  Rep.  195 ;  Ex  p.  Gar- 
land, 4  WaU.  (U.  S.)  333;  U.  S.  t;. 
Porter,  2  Cranch  (C.  C.)  60;  Ex  p. 
Burr,  2  Cranch  (C.  C.)  379;  Ex  p. 
Cole,  I   McCrary  (U.  S.)  405. 

England. — M ills' Case,  i  Mann.  392; 
Boyer  v,  Allen,  2  Barnes  42;  Anony- 
mous, 6  Mod.  187,  Freem.  Rep.  74;  Ex 
p.  Hill,  2  W.  Bl.  991. 

1.  Indiana. ^Ex p.  Smith,  2'^  Ind.47; 
Reilly  v.  Cavanaugh,  32  Ind.  214 ;  Ex  p, 
Trippe,  66  Ind.  531. 

Missouri. — State  v.  Foreman,  3  Mo. 
602 ;  but  see  In  re  Bowman,  7  Mo. 
App.  569. 

North  Carolina. — Kane  v.  Haywood, 


66  N.  Car.  i ;  Ex  p,  Schenck,  65  N. 
Car.  353. 

North  Dakota, ^In  re  Eatpn  (N. 
Dak.  1895),  62  N.  W.  Rep.  597. 

Procedure.  — Wherever  disbarment 
and  suspension  have  been  made  the 
subject  of  statutory  regulation,  a 
court  cannot  proceed  to  disbar  or  sus- 
pend an  attorney  by  the  ordinary  proc- 
ess of  contempt,  under  its  com- 
mon-law powers,  but  its  proceedings 
must  follow  the  order  prescribed  by 
statute.  State  v.  Start,  7  Iowa  499. 
Ex  p.  Smith,  28  Ind.  47 ;  Reilly  v.  Cav- 
anaugh, 32  Ind.  214;  Ex  p.  Trippe,  66 
Ind.  531. 

2.  In  re  Mills,  i  Mich.  392 ;  State  v, 
Harber,  129  Mo.  271 ;  In  re  Bowman, 
7  Mo.  App.  569.  And  see  State  v. 
McClaugherty,  33  W.  Va.  250. 

8.  Klingensmith   v,   Kepler,  41  Ind. 

341;  Matter  of ,  i  Hun  (N.  Y.)33i ; 

Thomas  v.  State,  58  Ala.  365. 

4.  State  V.  Laughlin,  73  Mo.  443,  re- 
versing  10  Mo.  App.  i. 

An  Appellate  Conrt  may  take  original 
jurisdiction  for  professional  misconduct 
in  a  trial  court,  or  before  a  judge  there- 
of. In  re  Whitehead,  38  Ch.  Div.  614; 
People  V,  Green,  7  Colo.  237,  49  Am. 
Rep.  351 .  And  in  Illinois  it  has  been  held 
that  only  the  Supreme  Court  has  power 
to  disbar,  but  it  appears  that  the  Cir- 
cuit Court  may,  on  proper  cause  shown, 
suspend  an  attorney  until  the  next  term 
of  the  Supreme  c5ourt,  in  order  that 
disbarment  proceedings  may  be  insti- 
tuted in  the  latter  court.  Winkelman 
V,  People,  50  111.  449;  People  v.  Palm- 
er, 61  111.  255;  People  V.  Goodrich,  79 
111.  148. 

A  Jndge  In  Ghambers  cannot  consider 
an  application  against  an  attorney  un- 
less there  is  a  cause  in  court.  Exp, 
Higgs,  I  D.  P.  C.  495. 
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IV.  The  Accusation— 1.  Who  may  Make— When  an  attorney  is 
charged  with  malpractice,  or  oflfenses  not  committed  within  the 
presence  and  personal  knowledge  of  the  court,  the  correct  mode 
of  proceeding  against  him  is  by  complaint  or  information  made 
on  the  oath  of  some  individual,*  although  courts  may,  on  their 
own  motion,  without  formal  complaint,  affidavits,  or  petition, 
institute  proceedings  for  disbarment  or  suspension.* 


In  Indiana  it  is  held  that  a  court 
having  only  a  limited  and  special  juris- 
diction, such  as  a  criminal  court,  has 
no  authority  to  suspend.  Mattler  v, 
Schaffner,  53  Ind.  245.  And  a  board  of 
county  commissioners  cannot  disbar  or 
suspend  an  attorney  from  practice  in 
Indiana.    Garrigus   v.   State,  93   Ind. 

239- 

In  Wisconiln  the  Circuit  Court  has 
jurisdiction  to  disbar  or  suspend  for 
unprofessional  conduct  before  officers 
of  the  United  States  Land  Office.  In  re 
O ,73  Wis.  621. 

1.  Matter  of  Brewster,  12  Hun  (N. 
Y.)  109;  Saxton  v,  Stowell,  11  Paige 
(N.  Y.)  526;  Matter  of  Percy,  36  N.Y. 
651 ;  Van  Rensselaer  v.  Akin,  22  Wend. 
(N.  Y.)  549;  Exp,  Burr,  9  Wheat.  (U. 
S.)  529;  Exp,  Cole,  I  McCrarv  (U.  S.) 
406;  Walker  r.  Com.,  8  Bush  (Ky.)  86; 
Dickinson  v,  Dustin,  21  Mich.  561;  In 
re  Orton,  54  Wis.  379;  People  v,  Pear- 
son, 55  Cal.  472;  Strout  v.  Proctor, 
71  Me.  288;  Smith  v.  State,  i  Yerg. 
(Tenn.)  229;  Perry  v.  State,  3  Greene 
(Iowa)  551; /»  re  King,   3   N.    &   M. 

716,  28  E.  C.  L.  416;  Ex  p,  ,  2 

Dowl.  227. 

Wlio  may  Bring  Cbargei. — Under  the 
English  Solicitors'  Act  of  1888  (51  & 
52  Vict.,  c.  65),  ^  13  and  rules,  the 
right  to  apply  to  the  Committee  of 
the  Council  of  the  Incorporated  Law 
Society  in  respect  of  the  misconduct  of 
a  solicitor  is  not  confined  to  clients  or 
persons  injured  b^  such  misconduct, 
but  may  be  exercised  by  any  person 
Mrho  alleges  that  it  has  taken  place. 
In  re  A  Solicitor,  25  Q^  B.  Div.  17. 

The  proceeding  need  not  be  in  the 
name  of  the  state.  It  is  the  right  and 
duty  of  members  of  the  bar  to  file  the 
necessary  information  against  any  at- 
torney who  is  guiltj'  of  improper  prac- 
tices in  his  profession.  In  re  Bowman, 
7  Mo.  App.  569,  reported  in  extensOy  8 
Cent.  L.  J.  250.  Although  it  is  held  in 
Illinois  that  '*  there  is  no  individual 
party  to  prefer  the  accusation ;  the  infor- 
mation is  presented  in  the  name  and 
in   behalf  of   the   people."     People  v. 


Palmer,  61  111.  255.  To  same  effect  see 
Turner  v.  Com.,  2  Mete.  (Ky.)  619; 
Rice  V,  Com.,  18  B.  Mon.  (Ky.)  483. 
An  attorney  -  general  may  institute 
charges  in  the  Supreme  Court.  State 
V.  Mullins,  129  Mo.  231.  The  attorney- 
general  or  a  member  of  the  bar  on  his 
own  motion  may  institute  the  proceed- 
ing.    State  V.  Harber,  129  Mo.  271. 

Obargei  by  Bar  Aasoclation. — A  bar 
association  is  not  a  recognized  body,  as 
such,  in  proceedings  to  disbar  an  attor- 
ney, and  cannot  control  the  prosecu- 
tion. In  re  McCarthy,  42  Mich.  71. 
And  in  Fairfield  County  Bar  v.  Taylor, 
60  Conn.  II,  it  was  held  that  evidence 
from  the  records  of  the  bar,  of  the  ap- 
pointment of  the  prosecuting  committee 
in  disbarment  proceedings,  was  not 
necessary  to  give  the  Superior  Court 
jurisdiction  of  their  charges  against  an 
attorney,  as  it  was  a  matter  of  no  im- 
portance whether  they  acted  as  a  com- 
mittee or  as  individuals  in  preferring  the 
charges.  In  Sanborn  v.  Kimball,  64  Me. 
140,  and  Strout  v.  Proctor,  71  Me.  288, 
the  charges  were  presented  by  the 
county  bar. 

Kentaoky. — A  proceeding  to  suspend 
an  attorney  for  not  paying  over  moneys 
collected  for  his  client,  under  Ky.  Gen. 
Stat.,  c.  5,  art.  i,  §  10,  ma}'  be  prose- 
cuted in  the  client's  name,  although  the 
statute  provides  that  the  attorney  for 
the  Commonwealth  shall  attend  to  the 
proceeding.  Wilson  v.  Popham,  91 
Ky.  327,  12  Ky.  L.  Rep.  904.  See  also 
Turner  z\  Com.,  2  Mete.  (Ky.)  619. 

Texas. — Under  an  act  providing  that 
prosecutions  against  an  attorney  for 
certain  offenses  **  may  be  instituted  by 
motion  or  information  of  two  or  more 
practicing  attorneys,"  it  was  held  that 
a  defendant  who  appeared  and  answered 
to  a  motion  made  by  but  one  attorney 
waived  the  objection.  Jackson  v.  State, 
21  Tex.  668. 

2.  Walker  v.  Com.,  8  Bush  (Ky.) 
86;  Dickinson  T^.  Dustin,  21  Mich.  561. 
Matter  of  Brewster,  I2  Hun  (N.  Y.) 
109.  Matter  of  Peterson,  3  Paige  (N. 
Y.)  510;  Jackson  v.  State,  21  Tex.  668; 
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2.  Beqniiites. — The  charges  should  be  specific,  direct,  and  posi- 
tive, setting  forth  in  terms  the  misconduct  complained  of.* 

Yerifleation. — And  unless  good  and  sufficient  reason  is  shown  to 
the  contrary,   they   should  be  verified  by  the  affidavit  of  the 


accuser.' 


2 


State  V.  McClaurherty,  33  W.  Va.  250. 
In  re  Orton,  54  Wis.  379. 

1.  Alabama, — Thomas  v.  State,  58 
Ala.  365. 

Arkansas. — Bcenc  v.  State,  22  Ark. 
149. 

California. — In  re  Cobb,  84  Cal.  550. 

Florida.^StSiiev.  Kirke,  12  Fla.278; 
State  V,  Finley,  30  Fla.  325. 

Illinois. — People  v,  Harvej,  41  111." 
277;  People  V,  Palmer,  61  111.  255; 
People  V,  Allison,  68  111.  151. 

Indiana, — Reilly  v.  Cavanaugh,  32 
Ind.  214 ;  Ex  p.  Smith,  28  Ind.  47. 

Iowa. — Perry  v.  State,  3  Greene 
<Iowa)  550;  State  v.  Start,  7  Iowa  499. 

Kentucky. ^y/silker  v.  Com.,  8  Bush 
<Ky.)  86. 

Michigan. — In  re  Mills,  i  Mich.  392; 
Dickinson  v.  Dustin,  2X  Mich.  561. 

Mississippi, — Ex  p.  Brown,  i  How. 
<Mi8S.)  303. 

Nebraska. — State  v.  Burr,  19  Neb. 

593- 

New  Hampshire. — Bryant's  Case,  24 
N.  H.  149. 

New  Tork, — Anonymous,  22  Wend. 
<N.  Y.)  656;  Saxton  v,  Stowell,  11 
Paige  (N.  Y.)  526;  Matter  of  Smet- 
hurst,  2  Sandf.  (N.  Y.)  724. 

0^i<?.  — State  V.  Chapman,  11  Ohio 

430. 

Pennsylvania. — Com.  v,  Newton,  i 
Grant's  Cas.  (Pa.)  453. 

7>*fl*.— Jackson  v.  State,  21  Tex.  668. 

Virginia,  —  Ex  p.  Fisher,  6  Leigh 
(Va.)  619. 

Wisconsin. — In  re  Orton,  54  Wis. 

379- 

United  States.^Ex  p.  Cole,  1  Mc- 
Crary  (U.  S.)  405. 

England. — In  re  King,  3  N.  &  M. 
716,   28  E.  C.  L.  416. 

Formal  Allegations  and  technical  de- 
scriptions of  the  misconduct  charged 
have  been  held  to  be  unnecessary.  In 
re  Lowenthal,  78  Cal.  427;  In  re  Bow- 
man, 7  Mo.  App.  569;  Randall  v.  Brig- 
ham,  7  Wall.  (U.  S.)  523. 

Professional  Capacity  of  Bespondent. — 
Although  the  accusation  need  not  al- 
lege that  the  respondent  is  an  attorney 
of  the  court  in  which  the  application 
is   made,  because  the  court  will  take 


judicial  cognizance  of  its  roll  of  attor- 
neys. Ex  p.  Hodges,  i  Jur.  923;  Peo- 
ple V.  Nevins,  i  Hill  (N.  Y.)  154; 
Ex  p.  King,  3  Dowl.  41 ;  yet  it  should 
be  stated  that  the  responclent  acted  in 
his  professional  capacity  in  the  transac- 
tions complained  of.  Pole  v.  Groves, 
4  Jur.  339,  I  Scott  N.  R.  30;  In  re 
Lord,  2  Scott  131,  30  E.  C.  L.  4.30; 
Sharp  V.  Hawker,  3  Scott  396,  3  Bing. 
N.  Cas.  66,  32  E.  C.  L.  41.  But  the 
jurisdiction  will  be  exercised  wherever 
the  respondent  was  employed  in  a  pro- 
fessional capacity,  although  the  acts 
complained  of  did  not  transpire  in  any 
action  or  suit.     Rex  v.  Southerton,  6 


East  J27j^  In  re  Blake,  3  El.  &  El. 
10  M.   &   W.   28;    Cretwell   v.   Fos- 


107   E.  C.  L.  34;    Stephens 


K  Kl.  34» 
V,  Hill, 


brooke,  i  Jur.  755;  Ex  p.  Heyfron,  7 
How.  (Miss.)  127;  Matter  of  Peterson, 
3  Paige  (N.  Y.)  510;  In  re  Knight,  i 
Bing.  91,  28  E.  C.  L.  417. 

Inartifloial  Pleading  Not  Demurrable. — 
If  facts  alleged  show  misconduct  suffi- 
cient to  put  attorney  on  his  trial,  a 
demurrer  thereto  will  not  be  sustained 
on  the  ground  that  facts  are  set  out  in 
narrative  form  without  further  allega- 
tions connecting  them  with  one  or  the 
other  ffeneral  chai|^es  of  misconduct. 
In  re  Lowenthal,  78  Cal.  427. 

2.  In  re  King,  3  N.  &  M.  716,  28  E. 

C.  L.  416;  Ex  p. ,  2  Dowl.  227 ; 

Walker  v.  Com.,  8  Bush  (Ky.)  86; 
Matter  of  Brewster,  12  Hun  (N.  Y.) 
109 ;  Ex  p.  Burr,  9  Wheat.  (U.  S.)  529; 
In  re  Hotchkiss,  58  Cal.  39. 

Waiver  of  Verlfloation. — The  respond- 
ent may,  however,  waive  the  verifica- 
tion by  affiant,  and  subsequent  pro- 
ceedings, if  otherwise  regular,  will  not 
be  invalidated  thereby.  Ex  p.  Burr, 
9  Wheat.  (U.S.)  529. 

AffldaTlt  of  tbe  Accuser. — An  accusa- 
tion signed  by  C.  and  P.  was  held  to  be 
insufficiently  verified  when  the  affidavit 
war.  made  upon  information  and  belief 
by  H.,  without  stating  why  it  was  not 
made  by  one  of  the  informants.  In  re 
Hotchkiss,  58  Cal.  39.  See  also,  to  same 
effect,  People  v,  Lamborn,  2  111.  123. 

AffldaTlt  ''on  BeUef*'  of  Accuser  Is 
Insufflcient. — The  information  must  be 
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V.  The  Citatioh. — The  principle  that  there  must  be  a  citation 
before  hearing,  and  a  hearing,  or  opportunity  of  being  heard,  be- 
fore judgment,  is  as  essential  in  such  proceedings  as  in  all  others.* 
The  customary  procedure  after  the  accusation  is  that  an  order 
issue  addressed  to  the  respondent  directing  him  to  show  cause  on 
a  day  certain  why  the  order  of  disbarment  or  suspension  should 
not  go ;  *  and  it  is  error,  either  at  common  law  or  under  the  stat- 
utes of  the  several  states,  to  disbar  or  suspend  without  giving  the 
respondent  notice  and  full  opportunity  to  be  heard  in  his  defense.' 


made  on  knowledge  of  the  accuser; 
mere  belief  will  not  suffice.  People  v. 
Lamborn,  2  111.  133;  In  re  Hudson,  102 
Cal.  467;  In  re  Sayrc  (Cal.  1894),  3^ 
Pac.  Rep.  813. 

Where  tbe  Alleged  MlBeondaot  li  De- 
nied.— The  affidavits  and  papers  upon 
which  the  proceedings  were  instituted 
are  not  evidence  upon  the  issues,  but 
simply  perform  the  office  of  pleadings 
or  statements  of  the  charges  relied 
upon.  Upon  the  trial  of  the  issues  the 
common-law  rules  of  evidence  must  be 
observed.  In  re  Eldridge,  82  N.  Y. 
161. 

1.  Ex  p,  Robinson,  19  Wall.  (U.  S.) 
505. 

2.  Arkansas.  —  Beene  v.  State,  22 
Ark.  149. 

California, — In  re  Philbrook,  105 
Cal.  471. 

Colorado. — People    v.  Green,  7  Colo. 

344. 

Illinois. — Winkelman  v.  People,  50 
III.  449;  Peoples.  Palmer,  61  111.  355. 

Iowa. — Perry  v.  State,  3  Greene 
(Iowa)  550. 

Kentucky. — Baker  v.  Com.,  10  Bush 
(Ky.)  592;  Rice  v.  Com.,  18  B.  Mon. 
(Ky.)  472;  Wilson  v,  Popham,  91  Ky. 

327. 

Maine. — Sanborn  v.  Kimball,  64  Me. 
140. 

Michigan. — In  re  Mills,  i  Mich.  393 ; 
In  re  Wool,  36  Mich.  399. 

Mississippi. — Ex  p.  Brown,  i  How. 
(Miss.)  303;  i?* /.  Heyfron,  7  How. 
(Miss.)   137. 

New  Tork. — Anonymous,  22  Wend. 
(N.  Y.)  656;  Saxton  v.  Stowell,  11 
Paige  (N.  Y.)  526;  Matter  of  Percy, 
36N.Y.651. 

Ohio. — State  v.  Chapman,  11   Ohio 

430- 

Pennsylvania. — In  re  Davis,  93  Pa. 
St.  116,  39  Am.  Rep.  729;  Serfass's 
Case,  116  Pa.  St.  455. 

South  Carolina. — State  z\  Holding, 
I  McCord  (S.  Car.)  379. 


714 


Tennessee. — Smith  v.  State,  i  Yerg. 
(Tenn.)  328. 

Wisconsin.^-In   re  Orton,   54  Wis. 

379- 

LTnited  States.— V.  S.  v.  Porter,  2 
Cranch  (C.  C.)  60;  Ex  p.  Bradley,  7 
Wall.  (U.  S.)  3i54;  Exp.  Wall,  107  U. 
S.  265,  13  Fed.  Rep.  814. 

England. — In  re  King,  8  Q^  B.  129, 

55    E.    C.  L.    129;    In     re ,    5 

B.  &  Ad.  1088,  27  E.  C.  L.  275;  Ste- 
phens V.  Hill,  10  M.  &  W.38;  In  re 
Palmer,  i  Har.  &  W.55;  Ex  p.  Town- 
ley,  3  D.  P.  C.  39;  Ex  p.  Grant,  3  D. 
P.  C.  320;  Anonymous,  11  W.  R.  68,  7 
L.  T.  N.  S.  716;  In  re  Wright,  i  Exch. 
658,  5  D.  &  L.  394,  13  Jur.  20,  17  L. 
J.  Exch.  128. 

Attaobment  on  Hearing. — Where  an  at- 
torney is  charged  with  misconduct,  the 
court,  on  the  report  coming  in,  may  fix 
a  day  for  the  hearing  and  award  an  at- 
tachment for  the  purpose  of  securing 
his  attendance.  Matter  of  Steinert,  24 
Hun  (N.  Y.)  246. 

8.  Arkansas. — Beene  v.  State,  33  Ark. 
149. 

California. — People  v.  Turner,  1  Cal. 
143,  52  Am.  Dec.  295 ;  People  v.  Tur- 
ner, I  Cal.  190;  Fletcher  v.  Dainger- 
field,  20  Cal.  427. 

Florida.— Sttite  v.  Kirke,  I3  Fla. 
278. 

Indiana. — Ex  p.  Smith,  38  Ind.  47. 

Iowa. — State  v.  Start,  7  Iowa  499. 

Kansas. — In  re  Peyton's  Appeal,  13 
Kan.  398. 

Kentucky. — Walker  v.  Com.,  8  Bush 
(Kv.)  86. 

Maine. — Sanborn  v.  Kimball,  64  Me. 
140;  Strout  V.  Proctor,  71  Me.  288. 

Michigan, — Dickinson  v.  Dustin,  21 
Mich.  501. 

Mississippi. — Exp.  Hcyfron,  7  How. 
(Miss.)  127. 

New  Tork. — Saxton  v,  Stowell,  11 
Paige  (N.  Y.)  526;  Matter  of  Peter- 
son, 3  Paige  (N.  Y.)  510;  Matter  of 
Percy,  36  N.  Y.  651. 
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Service.— The  citation  must  be  served  on  the  attorney,  and  re- 
turned.* 

TL  The  Ahswsb — 1.  Time  to  Answer. — In  the  absence  of  a  con> 
trolling  statutory  provision,  the  respondent  is  not  entitled  to  the 
time  allowed  to  answer  an  ordinary  summons,  but  may  be  cited 
to  appear  within  any  time  that  gives  him  a  reasonable  opportu- 
nity to  prepare  his  defense.* 

2.  Contents. — In  answering  the  charges  preferred  by  the  accusa- 
tion  or  information,  and  the  accompanying  affidavits,  particular- 
ity  should  be  observed,  not  merely  to  deny  jthe  charges,  but  to 
explain  and  set  out  the  bona  fides  of  the  transactions  to  which 
they  relate.* 

Pleading  after  Answer. — There  are  no  further  pleadings  beyond  the 
answer  to  the  rule  to  show  cause ;  the  replication  is  not  used  in 
this  form  of  proceeding.* 

Vn.  The  HEABIHe — ^Jnry  Trial.— The  right  of  the  respondent  to 
a  trial  by  jury,  at  common  law,  is  disputed.*  In  some  jurisdic- 
tions the  matter  is  the  subject  of  statutory  regulation. 


Oklahoma, — In   re  Brown,   2  Okla. 

590. 

Pennsylvania, — Ex  f,  Steinman,  95 
Pa.  St.  220. 

Tennessee. — Smith  v.  State,  1  Yerg. 
(Tenn.)  228. 

Virginia, — Bx  p.  Fisher,  6  Leigh 
(Va.)  623. 

West  Virginia, — State  v,  Frew,  24 
W.  Va.  416;  State  v.  McClaugherty, 
33  W.  Va.  250. 

United  States, — Bradley  v.  Fisher, 
13  Wall.  (U.  S.)  335 ;  Ex  p,  Robinson, 
19  V^all.  (U.  S.)  506. 

1.  State  V,  Kirke,  12  Fla.278;  Exp, 
Smith,  28  Ind.  47 ;  In  re  Peyton's  Ap- 
peal, 12  Kan.  398;  Exp,  Heyfron,  7 
How.  (Miss.)  127;  Ex  f,  Fisher,  6 
Leigh  (Va.)  623. 

Peraonal  Service  is  the  method  ap- 
proved in  New  Tork^  Matter  of  Percy, 
36  N.  Y.  651 ;  Anonymous,  22  Wend. 
(N.  Y.)  656;  Matter  of  Peterson,  3 
Paige  (N.  Y.)  510;  and  it  was  held 
that  personal  service  must  be  had  in 
In  re ,  24  Eng.  L.  &  Eq.  399. 

2.  In  re  Brown,  2  Okla.  590.  See 
also  Ex  p.  Steinman,  95  Pa.  St.  220,  40 
Am.  Rep.  637 ;  State  v,  Frew,  24  W. 
Va.  416  ;  State  v,  McClaugherty,  33  W. 
Va.  250. 

8.  In  re  Crossley,  6  T.  R.  701. 

As  the  proceedings  are  of  a  summary 
nature,  the  practice  and  pleadings  are 
not  governed  by  the  rules  prevailing 
ordinarily  in  common-law  actions. 
Upon  the  filing  of  the  answer  the  ac- 
cuser may  move  to  make  the  rule  ab- 


solute, and  the  respondent  may  move 
to  discharge  the  rule.  State  v.  Max- 
well, 19  Fla.  31. 

Verification  of  Answer. — The  answer 
should  be  verified.  But  where,  in  the 
judgment  of  the  trial  court,  the  answer 
might  subject  the  attorney  to  a  prose- 
cution for  felony,  the  verification  to 
such  answer  may  be  omitted.  State  v, 
Winton,  1 1  Oregon  456. 

Demurring  to  the  Aoonsatlon. — Where 
a  demurrer  is  filed  to  the  accusation, 
and  any  one  of  the  charges  or  specifi- 
cations contains  sufficient  cause  for  the 
motion  to  disbar,  the  demurrer  should 
be  overruled.  Reilly  v,  Cavanaugh, 
32  Ind.  214. 

Answer  to  be  Addressed  to  Aoousa- 
tlon. — But  the  answer  need  not  be  ad- 
dressed to  any  charges  contained  in 
affidavits  accompanying  the  accusation 
which  are  not  contained  in  the  accusa- 
tion itself.  The  respondent  can  be  tried 
only  on  the  charges  contained  in  the 
accusation.    People  v.  Allison,  68  111. 

4.  State  V,  Maxwell,  19  Fla.  31. 

6.  In  Indiana  the  respondent  is  en- 
titled to  a  trial  by  jury.  Reilly  v,  Cav- 
anaugh, 32  Ind.  214.  Also  in  Louisi- 
ana^ under  Act  of  March  27,  1893. 
Chevalon  v,  Schmidt,  11  Rob.  (La.)  91; 
Turner  v.  Walsh,  12  Rob.  (La.)  383. 
(But  the  right  to  a  trial  by  jury  in  pro- 
ceedings under  the  statute  authorizing 
summary  procedure  against  attorneys 
for  moneys  withheld  from  clients,  is 
denied,  West  v.  Carleton,  8  La.  Ann. 
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ETidenoe. — It  is  quite  uniformly  held  that  disbarment  or  suspen- 
sion can  only  be  had  on  evidence  good  at  common  law,  given  in 
the  presence  of  the  respondent,  by  witnesses  subject  to  cross- 
examination.*  A  commission  to  take  testimony  in  another  state 
cannot  issue  without  the  consent  of  the  respondent.* 

Prooednre  at  in  Civil  Oaaee. — As  far  as  applicable,  the  statutory  pro- 
visions governing  civil  cases  should  be  followed  in  proceedings 
for  disbarment.* 

DiemiMal. — A  proceeding  for  disbarment  or  suspension  cannot  be 
dismissed  on  the  motion  of  the  accuser.* 


254.)  Otherwise  in  Idaho  (under  Rev. 
Stat.  1887,  §  7459),  Rankin  v,  Jauman 
(Idaho,  i894),36  Pac.  Rep.  502  ;  Illinois^ 
People  V.  Goodrich,  79  111.  148; 
Oklahoma^  Dean  v.  Stone,  2  Okla. 
13;  Pennsylvania^  In  re  Gates,  17 
W.  N.  C.  (Pa.)  142,  I  C.  C.  236;  Ten- 
nessee. Davis  V,  State,  92  Tenn.  634; 
Smith  V.  State,  i  Yerg.  (Tenn.)  228. 

1.  In  Matter  of  Attorney,  83  N.  Y. 
165;  Matter  of  Attorney,  86  N.  Y.  563. 

Sufficiency  of  Proof.  —  Where  the 
charges  would,  if  true,  subject  defend- 
ant to  criminal  prosecution,  the  same 
should  be  established  by  clear  and  sat- 
isfactory evidence,  and  cannot  rest  in 
doubtful  and  uncertain  inferences.  In 
re  Orton,  54  Wis.  386. 

Even  where  not  of  a  criminal  nature, 
they  should  be  established  by  prepon- 
derance of  satisfactory  evidence.    In  re 

O ,  73  Wis.  617 ;  In  re  Houghton,  67 

Cal.  511 ;  In  re  Baluss,  28  Mich.  507. 

Instrucaon. — A  charge  of  this  nature 
must  be  established  by  satisfactory 
proof,  but  a  refusal  to  instruct  that  the 
jury  cannot  find  the  defendant  guilty 
on  a  mere  preponderance  of  evidence 
is  not  error.  In  re  Bowman,  7  Mo. 
App.  569. 

Accused  should  be  aiven  the  Benefit  of 
Doubt. — Where  the  evidence  on  pro- 
ceedings for  disbarment  is  substan- 
tially conflicting,  the  accused  will  be 
given  the  benefit  of  the  doubt.  In  re 
Stephens,  84  Cal.  77. 

Evidence  of  Prior  Conviction  of  Re- 
spondent.— The  respondent  cannot  be 
cross  examined  as  to  a  previous  crim- 
inal conviction ;  he  can  only  be  attacked 
by  the  record  evidence  of  such  convic- 
tion. Dickinson  v,  Dustin,  21  Mich. 
561. 

The  Accusation,  and  Affidavits  accom- 
panying it,  are  but  a  formal  charge  of 
misconduct  alleged,  and  are  not  evi- 
dence. Matter  of  Eldridge,  82  N.  Y. 
161. 
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BZhlblts  as  Evidence. — Records  of  the 
court  attached  as  exhibits  to  an  answer 
to  the  rule  to  show  cause  are  properlv 
treated  as  evidence.  State  v.  Maxwell, 
19  Fla.  31. 

2.  In  Matter  of  Attorney,  83  N.  Y. 
165,  23  Alb.  L.J.  129. 

The  court  must  personally  hear  the 
evidence  in  a  proceeding  K>r  disbar- 
ment, and  cannot  delegate  the  taking 
of  the  evidence  to  a  commissioner. 
State  V.  Finley,  30  Fla.  325. 

8.  State  V.  Clarke,  46  Iowa  155. 

Change  of  Venne. — Thus  a  change  of 
venue  should  be  granted  on  a  proper 
showing,  conforming  to  the  require- 
ments governing  civil  cases.  State  v. 
Clarke,  46  Iowa  155;  In  re  Peyton's 
Appeal,  12  Kan.  398. 

Appointment  of  Special  Jndge. — A  spe- 
cial judge  should  be  appointed  on  a 
showing  of  prejudice  on  the  part  of 
the  presiding  judge  against  the  respond- 
ent. In  re  Peyton's  Appeal,  12  Kan. 
39S;  Turner  v.  Com.,  2  Mete.  (Ky.) 
630. 

Contlnnance. — It  is  error  to  refuse  the 
respondent  a  continuance  on  a  proper 
showing  being  made  by  him.  Walker  v. 
State,  4  W.  Va.  749. 

Waiver  of  Objections  to  Informalltlef 
In  Taking  Testimony. — The  right  to  a 
trial  by  the  court  on  common- law 
evidence  may  be  waived  by  the  appear- 
ance of  the  respondent  and  his  failure 
to  enter  objection  thereto  at  the  time. 
Matter  of  an  Attorney,  86  N.  Y. 
563. 

4.  Nor  because  the  injured  client 
wishes  it  dismissed.  In  re  Davies,  93 
Pa.  St.  116;  In  re  Knott,  71  Cal.  584. 
So  when  the  attorney -general,  after  an 
examination  of  the  evidence  submitted 
to  him,  moved  the  dismissal  of  disbar- 
ment proceedings,  the  court  ruled  that 
the  motion  must  be  overruled  because 
the  defendant  was  entitled  to  an  exami- 
nation of  the  evidence  by  the  court,  so 
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Effect. 


Appointing  Coonfel  to  Proeeonte. — Authority  exists  in  the  courts  to 
appoint  and  require  a  member  of  the  bar  to  prosecute  charges 
looking  to  the  disbarment  or  suspension  of  an  attorney.* 

Vm.  The  Decbee — 1.  Form. — The  finding  or  judgment  entered 
should  specify  the  precise  cause  for  suspension  or  disbarment, 
and  the  particular  charge  or  charges  upon  which  the  respondent's 
guilt  is  pronounced.* 

An  attorney  may  be  suspended  for  withholding  or  embezzling 
his  client's  moneys,  and  a  money  judgment  rendered  against  him 
for  the  amount  of  the  moneys  so  withheld  or  embezzled,  in  the 
same  decree.* 

Tazinf  Coets  against  Informant. — Where  disbarment  proceedings  are 
instituted  from  improper  motives,  by  an  attorney  against  another 
member  of  the  bar,  upon  the  dismissal  of  the  charges  the  costs 
are  properly  taxed  against  the  informant.* 

2.  Effect. — ^The  effect  of  the  decree  is  to  prohibit  the  respond- 
ent from  practicing  in  a  court  of  record,  either  for  a  fixed  period 
or  absolutely.     While  under  the  disability  of  such  a  decree,  the 


as  to  receive  a  mdicial  and  authorita- 
tive determination  of  the  falsity  of  the 
charges.  In  re  Chandler  (Mich.  1895), 
63  N.  W.  Rep.  69. 

Dismissal  as  to  Innoeent  MemlMr  of  a 
Finn. — Where  disbarment  proceedings 
are  brought  against  the  several  mem- 
bers of  a  firm  of  attorneys,  and  the  evi- 
dence discloses  the  fact  that  any  mem- 
ber had  no  knowledge  of,  or  connection 
with,  the  wrongs  complained  of,  the  pro- 
ceedings will  be  dismissed  as  to  him. 
In  re  Luce,  83  Cal.  303. 

1.  Bjinston  v.  Moore,  70  Iowa  3o6 ; 
State  V.  Harber,  129  Mo.  271. 

2.  Perry  v.  State,  3  Greene  (Iowa) 
550;  State  V.  Watkins,  3  Mo.  480;  In 
re  Tyler,  78  Cal.  307. 

Thus,  where  evidence  against  an  at- 
torney tends  to  establish  only  two  or 
three  of  the  charges  against  him,  and 
leaves  the  other  charges  without  any 
proof,  a  judgment  goes  too  far  which 
finds  him  '*  guilty  of  the  charges  In  said 
accusation.''  Perry  v.  State,  3  Greene 
(Iowa)  550. 

Deeree  DislMurrlng  Respondant  "nntn 
Farther  OrOeir  of  tliia  Court."— The  de- 
cree of  the  Supreme  Court  of  Califor- 
nia in  In  re  Philbrook,  105  Cal.  471.  dis- 
barred the  respondent  '*  from  practicing 
as  an  attorney  and  counselor  at  law  in 
any  and  all  of  the  courts  of  this  state 
for  the  period  of  three  years  from  this 
date  and  thereafter,  until  the  f>irther 
order  of  this  court  removing  such  sus- 
pension." This  decree  is  criticised  by 
Judge  Thompson  as  being,  at  the  ut- 


most, a  sentence  of  disbarment  for  three 
years.  Note  "Attorneys  and  Coun- 
selors," 39  Am.  Law  Rev.  453. 

Order  Adjudging  an  Attorney  Infamous. 
— No  court  can  adjudge  any  man, 
whether  counselor  or  layman,  infa- 
mous. It  is  true,  infamy  attaches  to  a 
conviction  of  certain  public  offenses, 
but  it  is  the  law  and  not  the  court 
which  fixes  the  taint.  Fletcher  v.  Dain- 
gerfield,  20  Cal.  427. 

Missouri. — Under  the  Missouri  stat- 
ute (§(  611-633,  Rev.Sut.  18^),  the  al- 
ternative judgment  of  suspension  should 
be  rendered  only  where  mitigating  cir- 
cumstances are  shown;  otherwise,  the 
only  proper  judgment  is  that  of  re- 
moval. In  re  Buchanan,  38  Mo.  App. 
33a 

8.  Reilly  v,  Cavanaugh,  33  Ind.  314. 
And  the  decree  may  properly  provide 
that  he  will  not  be  relieved  from  the 
order  of  suspension  until  the  money  is 
paid  over.  B»  /.  Browne,  3  Colo.  558. 
Or  it  may  provide  that  if  he  fails  to  pay 
over  the  money  he  will  be  disbarred. 
Slemmer  v.  Wrif^t,  54  Iowa  164.  See 
also  In  re  Tyler,  78  Cal.  307  (a  deci- 
sion under  section  399,  Code  of  Civil 
Procedure). 

4.  Matter  of  Kelly.  62  N.  Y.  198. 

Costs  in  FaTor  of  Respondent  on  His 
Dlsehaxge. — Though  an  attorney  is  ac- 
quitted on  a  technicality  on  a  motion 
to  punish  for  contempt,  he  will  not  be 
allowed  costs  if  he  has  been  guilty  of 
unprofessional  conduct  People  v»  Ran- 
dall, 8  Daly  (N.  Y.)  81. 
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attorney  cannot  act  under  a  power  of  attorney.* 

Collattral  Attaek  on  Dmtm. — A  judgment  disbarring  or  suspending 
an  attorney  cannot  be  collaterally  attacked,  as  by  a  proceeding 
in  the  nature  of  an  information  for  attempting  to  practice  law 
without  a  license  * 

IX.  Beyiew  of  the  PBOOEEBnres. — The  procedure  to  obtain  an 
appellate  review,  or  a  rehearing,  where  an  attorney  has  been  dis- 
barred or  suspended,  is  widely  various. 

1.  New  TriaL — Where  an  attorney  has  been  disbarred  by  the 
Supreme  Court  in  an  original  proceeding,  a  motion  for  a  new 
trial  will  not  be  entertained.* 

2.  Writ  of  Error  or  Certiorari. — In  some  jurisdictions  the  writ  of 
error  is  properly  employed  to  secure  a  review  of  disbarment  pro- 
ceedings.* In  others,  certiorari  (in  the  nature  of  writ  of  error)  is 
employed.* 

3.  Appeal — In  several  of  the  states  the  judgment  of  disbarment 
or  suspension  is  reviewable  by  appeal.® 


1.  Paul  V,  Purcell,    i  Browne  (Pa.) 

348. 

Praotlelnf  In  Another  Court. — An 
order  of  suspension  imposed  by  a  court 
under  its  common-law  powers,  affects 
only  the  status  of  the  attorney  in  ihat 
particular  court;  it  will  not  prevent 
his  being  enrolled  as  counselor  in  an- 
other, even  a  higher,  court  of  the  same 
sovereign.  Ex  p,  Tillinghast,  4  Pet. 
(U.  S.)  108. 

But  in  some  modem  jurisdictions 
disbarment  in  one  court  will  prohibit 
the  respondent  from  practicing  in  any 
court  of  the  state  in  which  he  is  dis- 
barred. Brooks  V,  Fleming,  6  Baxt. 
<Tenn.)  333. 

2.  Smith  V,  State,  5  Tex.  581. 

5.  /nr*  Tyler,  71031.353. 

4.  Arkansas  Dig.  Laws  1074,4^503- 
509 ;  Beene  v.  State,  22  Ark.  149. 

yrtiX  of  Error  m  Snpenodeaa. — A  writ 
of  error  to  ihe  Supreme  Court  of  the 
United  States,  from  an  order  of  a  state 
Supreme  Court  suspending  an  attorney 
and  counselor  at  law  from  practicing 
in  the  state  courts,  does  not  operate 
to  supersede  the  order  of  suspension, 
because  a  writ  of  error  to  said  court 
only  operates  as  a  supersedeas  when 
the  judgment  against  which  the  writ  is 
directed  requires  some  process  for  its 
enforcement.  Tyler  v,  Presley,  73  Gal. 
390,  citing  Slaughter  House  Cases,  10 
Wall.  (U.  S.)  397;  Whitney  v.  Mowry, 
3  Fisher's  Pat.  Cas.  175. 

6.  Ex  p.  Biggs,  64  N .  Car.  303.  And 
see  Fletcher  v.  Daingerfield,  30  Cal. 
437. 


6.  Alabama.  —  Thomas  v.  State,  58 
Ala.  365. 

Indiana. — HefFren  v,  Jayne,  39  Ind« 
463 ;  Walls  V,  Palmer,  o\  Ind.  493. 

Kentucky. — Rice  v.  Com.,  18  B.  Mon. 
(Ky.)  483;  Turner  v.  Com^  3  Mete. 
(Ky.)6i9. 

Afissouri. — In  re  Bowman,  7  Mo. 
App.  569. 

New  Tork, — Matter  of  Cooper,  23  N. 
Y.  68;  Matter  of  Eldridge,  83  N.  Y. 
161. 

Oklahoma.  —  In  re  Brown,  3  Okla. 
590. 

Pennsylvania.— In  re  H.  T.,  3  Penny. 
(Pa.)  99. 

r<?*<ij.— Scott  V.  State,  86  Tex.  331. 

Wisconsin, — In  re  Orton,  54  Wis.  379, 

Oonneotlont. — No  appeal  can  be  taken 
from  a  judgment  of  disbarment  in  Con- 
necticut, although  the  Supreme  Court 
of  Errors  has  considered  an  appeal 
when  taken  by  consent  of  both  parties. 
Fairfield  County  Bar  v.  Taylor,  60 
Conn.  II. 

Review  on  Appeal  when  Term  of  Sus- 
pension lias  Expired. — When  appellant 
has  been  suspended  from  practice  as  an 
attorney  for  a  fixed  period,  and  at  the 
time  when  the  case  is  reached  in  the 
appellate  court  the  sentence  of  the 
lower  court  has  been  completely  exe- 
cuted, there  is  nothing  for  the  judg- 
ment of  the  appellate  court  to  operate 
upon,  and  it  will  refuse  to  further  ex- 
amine the  record.  In  re  Beal,  5  Mo. 
App.  583. 

M»peal  firom  Order  of  Suipenalon,  Pend« 
Ing  UsbannentProceodlngs. — An  appeal 
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No  Appeal  from  JudgmoBt  of  Aeqnittal. — It  is  probably  the  universal 
rule,  that  no  appeal  lies  from  a  judgment  of  discharge  or  acquittaU 
This  is  certainly  the  rule  wherever  the  proceedings  are  held  to  be 
criminal  or  quasi  criminal  in  their  character.* 

At  Snpersodoat. — It  has  been  held  that  an  appeal  and  supersedeas, 
in  the  jurisdictions  where  an  appeal  is  the  proper  method  of  re- 
view, do  not  reverse,  suspend,  or  supersede  the  force  of  the  judg- 
ment of  suspension.  The  judgment  executes  itself,  except  as  to 
the  collection  of  costs,  which  is  stayed  by  the  appeal  and  super- 
sedeas.* 

ICaterial  Error  irooetMury  to  Borertal. — Where  no  material  error  was 
committed  in  arriving  at  the  verdict,  the  appellate  court  cannot 
interfere  with  the  judgment,  if  it  was  in  accordance  with  the 
nature  of  the  facts  found.' 

4.  Mandamus. — ^The  remedy  by  mandamus  is  the  favorite  remedy 
for  improper  judgments  of  disbarment  or  suspension.  It  has  be- 
come  the  regular  and  approved  method  of  seeking  such  relief  in 
federal  practice,  as  neither  error  nor  appeal  will  lie  in  the  federal 
courts  in  such  cases.*  While,  in  several  of  the  states,  the  remedy 
by  mandamus  has  been  denied,*  yet  its  propriety  in  all  cases 
where  the  decree  below  is  one  without  the  proper  exercise  of  the 
court's  discretion,  or  is  without  jurisdiction,  or  is  otherwise  irregu- 
lar or  flagrantly  unjust  or  unlawful,  is  now  generally  affirmed.® 

lies  to  the  Supreme  Court  from  an  or-  erroneous  the  decision  might  be,  or  be 

der  of  the  District  Court  suspending  an  supposed  to  be. 

attorney  from  practice  pending  a  trial  Ex  p.  Burr,  9  Wheat.  (U.  S.)  529; 

on  information  for  his  disbarment,  under  Ex  f.  Secombe,  19  How.  ( U.  S.)  9 ;  Till- 

Oklahoma  Stat.  1893,  §  330,  providing  inghast   v,  Conkline   (not    reported), 

for  an  appeal  to  the  Supreme  Court  in  cited   in    Justice    Miller's   dissent    in 

case  of  suspension  or  removal  ordered  Ex  p,  Bradley,  7  Wall.  (U.  S.)  364. 

by  a  district  court.    In   re  Brown,  2  6.  Indiana, — Walls    v.    Palmer.    64 

Okla.  590.  Ind.  493. 

1.  State  V,  Tunstall,  51  Tex.  81.  North  Carolina,— Exp,  Biggs,  64  N. 

2.  Walls  V,  Palmer,  64  Ind.  493.    But  Car.  20a. 

see  Heffren  v,  Jayne,  39  Ind.  463.  Pennsylvania, — Com.    v.  Judges,  i 

5.  In  re  Bowman,  7  Mo.  App.  569.        S.  &  R.  (Pa.)  187 ;  Com.  v.  Judges,  5  W. 
Bestow  of  Facta.— In  New  Tork,  an    &  S.  (Pa.)  273. 

order  punishing  an  attorney  for  mis-  6.  3  Black.  Com.  310;  4  Bac.  Abr. 

conduct  not  committed  in  the  presence  501;  Tapping  on  Mandamus  14,  199; 

of  the  trial  court  is  reviewable  on  the  Merrill  on  Mandamus,  §  195. 

facts  upon  appeal.    Matter  of  Eldridge,  Alabama. — Withers  v.  State,  36  Ala. 

S2  N.  Y.  161.  352. 

4.  Ex  p,  Bradley,  7  Wall.  (U.  S.)  *  California.— Yea^\^    v.    Turner,    i 

376;  Exp,  Robinson,  19  Wall.  (U.S.)  Cal.  143,  190. 

505  ;£*/.  Wall,  107  U.  S.  365.  Elorida.—St&te    v,   Kirke,   I3    Fla. 

BarllerDeoisloiia. — And  this,  notwith-  378,  95  Am.  Dec.  314;  State  v,  Max- 
standing  the  fact  that  the  earlier  deci-  well,  19  Fla.  38. 

sions  of  the  United  States   Supreme  Indiana, — Walls  v.  Palmer,  64  Ind. 

Court  denied  the  use  of  the  writ  for  493. 

such  purposes,  on  the  express  ground  New  Tork, — Matter  of  Gebhard,  i 

that  such  decisions,  where  they  rested  Johns.  (N.  Y.)  134;  People  t;.  Justices, 

in  the  exercise  of  the  discretion  of  the  i  Johns.  Cas.  (N.  Y.)  181;  People  v, 

court  below,   were  not  subject  to  re-  Dowling,  55Barb.  (N.  Y.)  »97, 37  How. 

-view  in  such  manner,  no  matter  how  Pr.  (N.  Y.)  394. 
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6.  Prohibition. — The  writ  of  prohibition  has  been  employed 
where  a  court  has,  in  violation  of  statutory  limitation  of  its  pow- 
ers, undertaken  to  disbar  an  attorney.* 


Virginia, — Dew  v.  Judget,  3  Hen.  & 
M.  (Va.)  I. 

Washington,  —  State  v.  Sachs,  2 
Wash.  373. 

United  States.  —  Bit  p,  Bradlej,  7 
Wall.  (U.  S.)  364;  Ex  p.  Robinson, 
19  Wall.  (U.  S.)  505;  Ex  p.  Wall,  107 
U.  S.  265. 

England. — Hurst's  Case,  i  Ler.  75 ; 
Leigh's  Case,  3  Mod.  533,  Carth.  169; 
White's  Case,  6  Mod.  18;  Rexr.  Baker, 
3  Burr.  1265. 

The  writ  has  been  issued  because 
there  is  no  other  method  of  review  in 
those  jurisdictions  in  which  it  has  been 
invoked.  White's  Case,  6  Mod.  18; 
Hurst's  Case,  i  Lev.  75;  State  v.  Kirke, 
13  Fla.  978, 95  Am.  Dec  314;  People 


t20 


V.Judges,  I  Johns.  Cas.  (N.  Y.)  181, 
where  the  court  rendering  its  judgment 
exceeded  its  jurisdiction ;  Ex  p,  Rob- 
inson, 19  Wail.  (U.  S.)  505,  where  the 
court  decreed  that  the  attornej  must 
purge  himself  of  contempt  by  an  apol- 
ogy, such  decree  being  grossly  im- 
proper and  without  its  jurisdiction; 
State  V.  Sachs,  2  Wash.  373,  where 
the  cause  of  disbarment  was  a  con- 
tempt committed  before  a  court 
other  than  that  rendering  the  decree ; 
En  p.  Bradley,  7  Wall.  (U.  S.) 
36^  where  the  disbarment  was  a 
nullity ;  and  Walls  V.    Palmer,  64  Ind. 

493* 

1.  State  V.  Langhlin,  73  Mo.  443,  10 
Ma  App.  t. 
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DISCLAIMERS. 

By  John  Lehman. 

I  Dehhitioh  akd  Natxjbe,  721. 
n.  When  Pbopeb,  722. 

1.  Generally,  722. 

2.  Necessity  of  Answering  Not  to  be  Evaded  by,  732. 

3.  With  Answer,  722. 

4.  Instead  0/  Demurrer,  724. 

in.   SlOHATUBE  AKD  AFFIDAVIT,  724. 

IV.  Time  fob  Ektebiho,  724. 
Y.  PBOoEEDnres  afteb  Discladceb,  724. 
VI  Effect  of  Discladceb,  725. 

1.  Generally,  725. 

2.  As  to  Other  Parties,  725. 

3.  When  Untrue,  725. 

4.  When  Interposed  by  Mistake,  725. 

5.  Dismissal  of  Bill,  726. 

Vn.  Costs,  726. 

CROSS-REFERENCE. 
As  to  Disclaimers  in  Patent  Cases,  see  article  PA  TENTS. 

L  DEFlHlTloir  AKD  Nattjbe — ^Dtfinitioii. — A  disclaimer  is  a  pleading 
interposed  by  a  defendant,  whereby  he  sets  up  as  a  defense  that 
he  has  not,  never  had,  and  never  claimed  to  have  nad,  any  right,  title, 
or  interest  in  or  to  the  subject-matter  of  the  litigation  ;  or,  if  he 
ever  had  any  interest  therein,  that  he  has  parted  therewith  and 
relinquishes  all  such  claim  as  he  may  have  had,  or  as  he  appar- 
ently has,  therein.* 

1.  Cooper's  Eq.  PI.  309;  Danl.  Ch.  Pr.    (Md.)  153;  Crane  v,  Deming,  7  Conn,. 
(5th  ed.)  706 ;  Story's  Eq.  PI.  ( loth  ed.),    393 ;  Ford  v.  Chesteraeld,  16  Bear.  530  ; 
\  838;  Bentlejr  v.  Cowman,  6  Gill  &  J.     vale  v,  Merideth,  18  Jur.  993. 
6  Encyc.  PI.  &  Pr.— 46  721  Volume  VI. 
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With  Aniwer. 


NAtare. — ^While  a  disclaimer  in  equity  is  not  an  answer  in  the 
technical  sense  of  that  word,*  yet  it  is  a  species  of  answer,  being 
the  defendant's  first  pleading  to  the  bill,  and  may  properly  be 
designated  by  that  word  in  an  order  of  court  ;*  and  at  law  it  is  in 
some  sense  a  plea  in  bar.' 

n.  Wheit  Psofsb— ^1.  Oenerally. — ^A  disclaimer  is  only  proper 
when  the  defendant  is  subject  to  no  liability.* 

2.  Necessity  of  Answering  Not  to  be  Evaded  by.— A  disclaimer  will 
not  obviate  the  necessity  of  an  answer  unless  it  is  evident  after 
disclaimer  filed  that  it  would  not  be  proper  to  retain  the  defend- 
ant as  a  party  to  the  suit.^  So,  where  the  bill  charges  more  than 
a  mere  interest  or  claim  on  the  part  of  the  defendant,  he  cannot 
evade  answering  by  a  disclaimer.* 

8.  With  Answer. — But  while  a  defendant  cannot  avoid  answer- 
ing a  bill,  or  evade  his  liability  thereunder,  by  merely  disclaiming, 

gation  against  him,  he  cannot  disclaim 
that  liability.     Ellsworth  v.  Curtis,  lo 
Paige  (N.  Y.)  105;  i  Daniell  Ch.  Pr. 
(5th  ed.)  707. 
6.  Graham    v.   Coape,  9    Sim.   93; 


1.  Story**  Eq.  PI.,  J  838 ;  Mounsay  v, 
Burnham,  i  Hare  15;  Glassington  v, 
Thwaites,  2  Russ.  458. 

2.  Anonymous,  3  L.  J.  Ch.  94. 

5.  In  Prescott  v.  Hutchinson,  13 
Mass.  441,  where  a  disclaimer  was  filed, 
the  court  says :  **  This  defense,  if  main- 
tained, does  not,  indeed,  disprove  the 
demandant's  title  to  the  land  in  contro- 
versy ;  but  it  is,  in  some  sense,  a  bar  to 
the  action,  as  it  shows  that  he  had  no 
right  of  action  against  the  adverse  party, 
neither  in  this  nor  in  any  other  form. 
It  resembles  a  plea  of  tender  of  the 
whole  sum  demanded  in  an  action  of 
debt  or  assumpsit,  in  which  case  the 
defendant  admits  the  plaintifiTs  right 
to  the  thing  in  controversy,  but  shows 
that  he  had  no  right  of  action  for  it." 

4.  Story's  Eq.  PI.  838;  Graham  v, 
Coape,  9  Sim.  93,  3  Myl.  A  C.  638; 
Worthington  v.  Lee,  a  Bland  (Md.) 
678;  Kane  County  v.  Herrington,  50 
111.  232. 

A  Orou  BUI  Bhoold  be  Dlsmluod,  as 
against  a  defendant  disclaiming,  when 
the  only  reason  for  making  him  a  de- 
fendant was  the  alleged  interest  which 
he  disclaimed.  Kennedy  v,  Kennedy, 
66  111.  190. 

A  Pnrohaser  sought  to  set  aside  a  sale 
on  the  ground  that  the  defendant 
claimed  a  homestead  right  in  the  prem- 
ises; the  defendant  disclaimed.  It  was 
held  that  the  bill  was  properly  dis- 
missed.   Meade  v.  Finley,  47  111.  406. 

6.  Isham  v.  Miller,  44  N.  J.  Eq.  61 ; 
Glassington  v,  Thwaites,  2  Russ.  458, 
3  L.  J.  Ch.  112. 

UabUlty  to  Oodefsndant.— Though 
defendant  has  no  interest,  yet,  if  other 
defendants  have  an  interest  in  the  liti- 


Glassington  v,  Thwaites,  2  Russ.  458; 
Jones  V,  Wiggins,  2  Y.  &  J.  385; 
Whiting   V.   Rush,  2  Y.  &  Coll.  546; 


Dobree  v.  Nicholson,  23  L.  T.  N.  S. 

774- 

Frand. — An  agent  who  is  charged 
with  fraudulent  conduct  cannot  escape 
answering  by  a  disclaimer.  Bulkley  v. 
Dunbar,  i  Aust.  37. 

Proper  or  Necessary  Partiei. — When 
the  bill  shows  a  defendant  to  be  a 
proper  or  necessary  party,  he  cannot 
evade  answering  by  disclaiming.  Brom- 
berg  V.  Heyer,  69  Ala.  22. 

UablUty  to  OodefiBndant.— When  a 
disclaiming  defendant  died  before  the 
hearing,  it  was  held  that  the  cause 
could  not  proceed  in  the  absence  of  his 
personal  representatives,  because  the 
result  of  the  accounting  might  show  a 
liability  on  the  part  of  the  deceased  to 
his  codefendants,  and  this,  notwith- 
standing the  complainants  in  the  cause 
were  willing  to  waive  all  liability  on 
the  part  of  said  disclaiming  defendant. 
Glassington  v,  Thwaites,  2   Russ.  465. 

Harried  Women  are  not  excepted  from 
this  rule,  even  though  a  present  judg- 
ment cannot  be  rendered  against  them. 
Whiting  t'.  Rush,  2  Y.  &  Coll.  546; 
Pemberton  v,  M'Gill,  i  Jur.  N.  S.  1045. 

Bemedy  for  Attempt  to  Evade  Answer- 
ing.— If  a  defendant  attempts  to  avoid 
answering,  by  this  method,  the  proper 
course  is  to  move  the  court  to  strike  the 
disclaimer  from  the  files.  Ellsworth  v, 
Curtis,  10  Paige  (N.  Y.)  107. 
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it  is  often  proper  and  necessary  that  he  should  file  both  a  dis- 
claimer and  an  answer,*  but  each  must  refer  to  separate  parts  of  the 


1.  In  Isham  v.  Miller,  44  N.  J.  £q. 
61,  the  court  said  :  '*  To  meet  the  case 
thus  made  by  the  complainant,  the  de- 
fendant sajs  that  she  did  not  have,  at 
the  time  the  complainant  filed  his  bill, 
any  right,  title  or  interest,  either  legal 
or  equitable,  in  the  lands  in  question, 
nor  did  she  claim  to  have;  and  also, 
that  if  the  complainant  had  applied  to 
her  before  filing  his  bill,  she  would 
have  executed  any  conveyance  or  re- 
lease necessary  to  perfect  his  title. 
The  complainant  moves  to  strike  the 
defendant's  disclaimer  from  the  files. 
The  ground  of  his  motion  is  that  the 
actionable  facts  alleged  in  the  bill  make 
a  case  against  which  a  disclaimer  con- 
stitutes no  defense.  Or,  to  state  the 
ground  in  another  form,  the  complain- 
ant says,  for  a  defendant  standing  in 
the  position  which  the  defendant  in 
this  case  does,  to  say,  I  disclaim  all 
right  and  interest  in  the  subject-matter 
of  the  litigation,  neither  shows  that  the 
complainant  is  not  entitled,  as  against 
the  defendant,  to  the  relief  he  asks,  nor 
that  the  defendant  is  entitled  to  a  dis- 
missal. A  disclaimer  is  a  mode  of 
defense,  and  if  it  prevails  the  defendant 
must  be  dismissed,  and,  as  a  general 
rule,  he  will  have  a  right  to  be  dis- 
missed with  costs  to  be  paid  by  the 
complainant.  If,  however,  a  defend- 
ant attempts  to  disclaim  in  a  case 
where  his  disclaimer  does  not  en- 
title him  to  a  dismissal,  but  he  must, 
notwithstanding  his  disclaimer,  still 
be  retained  as  a  party  defendant, 
in  order  that  the  relief,  which  the 
facts  alleged  in  the  bill  show  the  com- 
plainant to  be  entitled  to,  may  be 
decreed  to  him,  the  pleading,  being 
useless  to  the  defendant  and  without 
cflfect  in  the  cause,  except  as  an  ob- 
struction, will  be  ordered  to  be  taken 
from  the  files.  Judge  Story  states 
the  rule  on  this  subject  as  follows : 
*  A  defendant  cannot,  by  a  disclaimer, 
deprive  the  plaintiff  of  the  right  of 
requiring  a  full  answer  from  him, 
unless  it  is  evident  that  the  defendant 
ought  not,  after  such  disclaimer,  to  be 
retained  as  a  party  to  the  suit.  For  a 
plaintiff  may  have  a  right  to  an 
answer,  notwithstanding  a  disclaimer; 
and  in  such  a  case  the  defendant  can- 
not shelter  himself  from  answering  by 
alleging  that  he  has  no  interest.' 
Story's  £q.  PI.,  ^  840.     This  state- 


ment of  the  rule  simply  repeats  what 
was  declared  by  Lord  Eldon  in  Glass- 
ington  V.  Thwaites,  2  Russ.  458,  and 
by  Chancellor  Walworth  in  Ellsworth 
V,  Curtis,  10  Paige  (N.  Y.)  105.  And 
Lord  Cottenham,  in  Graham  v. 
Coape,  3  Myl.  &  C.  638,  held  that  the 
course  to  be  pursued,  where  a 
defendant  disclaimed  when  he 
ought  to  answer,  was  to  order  the 
disclaimer  to  be  taken  from  the 
files. 

"  Now,  it  is  entirely  certain  that  the 
defendant  is  not  entitled  to  a  dis- 
missal, for,  giving  her  disclaimer  its 
utmost  effect,  it  is  still,  on  the  ad- 
mitted facts  of  the  case,  so  plain  as  to 
be  beyond  dispute  that,  notwithstand- 
ing her  conveyances,  she  still  holds  the 
legal  title  to  the  lands  in  question,  and 
will,  while  she  and  her  husband  both 
live,  continue  to  do  so  until  one  of 
two  things  happens,  namely,  until 
she  and  her  husband  join  in  making 
a  conveyance  of  the  lands,  or  it  is 
judicially  declared  that  she  simply 
held  the  legal  title  to  them  in  pledge 
as  security  for  the  payment  of  a 
debt,  and  that  the  debt  has  been  paid. 
For  the  defendant  to  say  that  she  dis- 
claims all  right  and  title  to  the  lands 
amounts  to  absolutely  nothing  at  all, 
either  as  a  ground  of  dismissal,  or  as  a 
means  of  transmitting  or  relinquishing 
her  right.  The  thing  that  the  com- 
plainant wants  is  a  judicial  declaration 
that  the  deed  which  he  made  to  the 
defendant  is  not  what  on  its  face  it  pur- 
ports to  be,  but  a  mortgage.  If  the 
facts  stated  in  his  bill  are  true«  the 
complainant  is  unquestionably  entitled 
to  such  a  declaration.  In  view  of 
the  facts  alleged  in  the  bill,  such 
a  declaration  can  be  made  against 
nobody  but  the  defendant  With- 
out her  before  the  court  as  a  party 
defendant,  the  suit,  for  all  practical 
purposes,  will  be  abated,  and  no  decree 
can  be  made,  for  she  is  the  only  person 
against  whom  relief  of  the  kind  sought 
can  be  given.  This  statement  of  the 
issue  tendered  by  the  bill  shows,  as  I 
think  conclusively,  that  any  pleading 
on  the  part  of  the  defendant  which 
does  not  in  substance  either  deny  or 
admit  that  the  deed  is  a  mortgage,  does 
not  in  any  manner  meet  the  com- 
plainant's case.  A  disclaimer,  in  view 
of  the  case  made  by  the  complainant's 
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bill,  and  if  an  answer  and  disclaimer  are  repugnant  to  each  other, 
the  defendant  will  be  held  more  strongly  on  his  disclaimer.* 

4.  Instead  of  Demurrer. — When  a  bill  is  directed  against  a  party 
who  once  had  an  interest  in  the  subject-matter,  and  the  bill  does 
not  show  this  fact  affirmatively  and  does  not  show  that  the  de- 
fendant has  parted  with  such  interest,  a  disclaimer  and  not  a 
demurrer  is  the  appropriate  pleading.* 

in.  SlONATirBB  AKD  AFFIDAVIT. — There  seems  to  be  no  well- 
settled  rule  in  this  country  as  to  whether  or  not  disclaimers  should 
be  signed  and  sworn  to,  but  prudent  practice  as  well  as  the  trend 
of  the  uncertain  authority  on  this  point  indicate  that  the  dis- 
claimer should  be  signed  by  the  defendant  and  his  counsel,  in  view 
of  its  operation  as  a  release,  though  it  is  not  necessary  that  it 
should  be  sworn  to,  if  the  oath  to  the  answer  is  waived  by 
thebill.« 

IV.  Tws  FOB  EVTXBIHO. — As  a  disclaimer  is  a  mode  of  defense, 
it  should  be  entered  at  the  time  designated  for  appearance  as 
other  pleadings  in  the  cause,*  but  if  entered  at  another  stage  of 
the  proceeding,  advantage  should  be  taken  of  that  fact  at  the 
proper  time.* 

Y.  Pbocesdihchs  AFTEB  Disolaixeb. — It  is  not  proper  to  reply  to 
a  disclaimer,  because  the  defendant  in  that  event  may  go  into  the 
evidence,  but  the  bill  should  be  dismissed ;  or  if  the  complainant 
wishes  to  charge  the  defendant  with  the  costs,  the  cause  should 
be  brought  to  hearing  upon  the  bill  and  disclaimer  ;•  but  when  an 

bill,  is  obviously  without  cither  object  necessary.     Dickerson  v,   Hodges,  43 

or  effect."  N.  J.  Eq.  47. 

1.  Cooper's  Eq.  PI.  309, 310 ;  i  Danl.  AII&daTitNot  Neceuary. — It  is  not  nee- 
Ch.  Pr.  (5th  ed.)  709.  essary  for  a  defendant  to  make  affida- 

After  Disclaimer — StatemenU  Not  Be-  vit  to  a  disclaimer;  he  may  appear  at 

sponalye. — After  disclaimer,  any  state-  the  hearing  and  disclaim,  and  tlie  bill 

ment   not   responsive    to    the    bill    is  will  be  dismissed  as  to  him.     Ladbroke 

irrelevant    and     impertinent.        Salt-  v,  Bleaden,  16  Jur.  6jo. 

marsh   v,  Hockett,  etc.,  Iron   Co.,  i  4.  Cooper's  feq.  PI.  309. 

Lea  (Tenn.)  215;    Kansas  Pac.  R.  Co.  6.  Tappan   v.  Boston  Water  Povrer 

V.  McBratney,  10   Kan.  415;    Perkins  Co.,  157  Mass.  31. 

v.  Morse,  30  Minn.  13 ;   Donohue  v.  A  Stranger  to  a  Suit  may  voluntarily 

Ladd,  31  Minn.  244.  appear  at  the  hearing  and  disclaim,  and 

Insulllcient  Anawer. — Where  an  an-  this  will  cure  any  error  in  not  making 

swer  and  disclaimer  are  filed  at  the  him  a  party,  and  he  will  be  bound  by 

same  time,  if  the  answer  is  not  full,  such  conduct.     Marsh  v.  Green,  79  III. 

the  complainant's  remedy  is  by  excep-  385. 

tions  to  the  answer  for  insufficiency.  6.  Spofford  v.  Manning,  2  Edw.  Ch. 

Ellsworth  V,  Curtis,  10  Paige  (N.  Y.)  (N.  Y.)  358;    Ford  v,  Chesterfield,  16 

X07.  Beav.  ^20;    Williams  V.  Longfellow,  3 

An    answer    will     not    be    ordered  Atk.  502;    Glover  v,  Rogers,  11  Jur. 

stricken  from  the  files  after  the  plain-  1000. 

tiff  has  excepted  to  it.    Glassington  v.  The  Aiilgneea   of  a  Mortgagor   dis- 

Thwaites,  2  Russ.  458.  claimed  in  a  suit  for  foreclosure,  and 

2.  Crane  v,  Deming,  7  Conn.  393.  offered  to  be  dismissed  without  costs. 

3.  I  Daniell  Ch.  Pr.  (5th  ed.)  708.        The  plaintiffs,  having  brought  them  t* 
Under  a  Bnle  of  Praotioe  in  New  Jer-    a  hearing,  were  ordered  to  pay  their 

sey,  it  was  held  that  the  signature  of  costs  subsequent  to  the  disclaimer, 
defendant  with  attesting  witness  was     Davis  v.  Whitmore,  28  Beav.  617. 
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answer  as  well  as  a  disclaimer  is  filed,  a  reply  to  the  answer  will 
not  be  improper.* 

TL  E77E0T  OF  DI8CLAIMSB — 1.  Oenerally. — A  disclaimer  operates 
as  an  estoppel,  and  as  between  the  parties  and  privies  is  an  abso- 
lute bar  to  the  further  assertion  of  the  right  renounced,*  but  it 
does  not  extend  any  further  than  to  the  matter  actually  embraced 
in  the  disclaimer.' 

2.  As  to  Other  Parties. — When  a  defendant  disclaims  he  thereby 
precludes  himself  from  asserting  in  that  suit,  against  his  codefend- 
ant,  the  right  which  he  has  so  disclaimed.^  And  a  disclaimer  does 
not  of  itself  establish  any  right  or  title  in  the  complainant,*  nor 
does  it  operate  to  enlarge  his  estate.® 

3.  When  TTntme. — If  it  should  appear  that  the  disclaimer  of  a 
defendant  is  untrue,  although  he  may  still  be  a  party  to  the  suit 
on  the  record,  such  disclaimer  is  binding  upon  him  for  all  pur- 
poses, and  is  a  bar  to  the  further  assertion  of  the  rights  disclaimed.^ 

4.  When  Interposed  by  Mistake. — ^When  a  disclaimer  is  inter- 
posed by  mistake,  or  in  ignorance  of  rights,  the  courts  generally, 
upon  a  strong  showing  by  affidavit,  permit  the  party  to  amend  so 
as  to  avoid  the  effect  of  such  disclaimer.® 


1.  WiHiams  v,  Longfellow,  3  Atk. 
582;  Deacon  v.  Deacon,  7  Sim.  378. 

In  real  actions  at  common  law  the 
demandant  could  not  reply  unless  he 
had  a  claim  for  damages,  and  in  Mas- 
sachusetts a  statute  allowing  a  replica- 
tion to  a  disclaimer  (Stat.  1795,  c.  75) 
was  said  to  be  for  the  purpose  of  al- 
lowing the  demandant  costs  instead  of 
the  common-law  damages.  Prescott  v. 
Hutchinson,  13  Mass.  441. 

2.  Tappan  v,  Boston  Water  Power 
Co.,  157  Mass.  24;  Mardes  v.  Meyers 
(Tex.  Civ.  App.  1894),  28  S.  W.  Rep. 

693. 

A  IMsdalmer  In  a  Foredosiire  Suit 
can  be  pleaded  as  an  answer  to  any 
further  suit  for  redemption,  but  not  in 
any  other  way.  In  re  Burrell,  17  W. 
R.  516,  L.  R.  7  Eq.  399;  Wood  v.  Tay- 
lor, 3  Eq.  Rep.  513. 

A  Party  waa  Sued  as  Tnutee  some 
years  after  his  ap])ointment,  and  by 
answer  he  disclaimed  ever  having  ac- 
cepted the  appointment  as  trustee.  It 
was  held  that  after  so  great  a  lapse  of 
time  the  court  might  presume  an 
acceptance,  even  in  the  absence  of  acts 
indicating  it,  but  for  the  disclaimer, 
which  must  be  taken  to  relate  back  to 
the  time  of  the  appointment.  Hughes 
V,  Brown,  88  Tenn.  582. 

8.  Tappan  v.  Boston  Water  Power 
Co.,  157  Mass.  24;  In  re  Burrell,  L.  R. 
7  Eq.  399,  17  W.  R.  516. 


4.  Jolly  V.  Arbuthnot,  26  Beav.  283. 

Bandering  Parties  Necessary. — A  dis- 
claimer by  the  assignees  of  a  bankrupt 
of  the  equity  of  redemption  of  a  term 
of  years,  vested  in  the  bankrupt  by  de- 
vise to  him  of  the  fee  simple  of  the 
same  estate,  renders  the  bankrupt  a 
necessary  party  to  the  bill  of  foreclos- 
ure.    Singleton  v.  Cox,  4  Hare  326. 

Reserving  Bights  against  Oodefendant. 
— He  may,  however,  disclaim  and.  re- 
serve any  rights  he  may  have  against 
his  codefendant.  i  Danl.  Ch.  Pr.  (5th 
ed.)  707. 

A  Disclaimer  by  One  Defendant  does 
not  aflFect  the  rights  of  the  complain- 
ant against  another  defendant,  nor 
does  it  bind  other  defendants  as  against 
the  complainant  except  in  cases  where 
they  are  privy  with  the  disclaiming  de- 
fendant. Williams  v.  Jones,  Younge 
252 ;  Leathes  v.  Newitt,  4  Price  374, 

Disclaimer  by  Heirs  does  not  vest  the 
interest  disclaimed  in  the  remaining 
heirs.  Kane  County  v.  Herri ngton, 
50  111.  232. 

6.  Salkeld  v,  Johnston,  i  Hare  196. 

6.  In  re  Burrell,  L.  R.  7  Eq.  399. 

7.  Wood  V.  Taylor,  3  W.  R.  321,  3 
Eq.  Rep.  513. 

8.  Albertson  v.  Reding,  2  Murph. 
(N.  Car.)  283;  Seton  v,  Slade,  7  Ves. 
Jr.  265;  Sidden  v.  Lediard,  i  R.  & 
M.  no. 

Proof  Repugnant  to  a  Dlsdalmer  is  not 


725 


Volume  VI. 


DISCLAIMERS. 


Cofti. 


5.  Dumifsal  of  BilL — As  a  general  rule,  when  a  bill  sets  up  a 
claim  or  interest  on  the  part  of  the  defendant,  which  the  defend- 
ant disclaims,  the  bill  should  be  dismissed  at  once.^  But  the 
court  may  retain  a  disclaiming  party  if  the  circumstances  of  the 
case  or  the  ends  of  justice  require  it  * 

Vn.  Costs. — The  question  of  costs  is  one  largely  within  the  dis- 
cretion of  the  court,  but  the  general  rule  is  that  where  a  defend- 
ant disclaims  in  a  proper  case,  the  bill  is  dismissed  with  costs.' 
But  if  there  are  any  circumstances  which  lead  the  court  to  believe 
that  the  filing  of  the  bill  against  the  party  who  disclaims  was  in- 
duced by  the  conduct  of  that  party,*  or  if  the  defendant  once 
had  the  interest  disclaimed  and  through  his  fault  the  complainant 
was  not  made  aware  of  the  fact  that  he  had  parted  with  the  same, 
or  under  various  other  circumstances  which  take  the  cases  out 
of  the  general  rule,  the  court  may,  and  often  does,  tax  the  defend- 
ant with  costs.* 


allowed  without  amending  the  plead- 
ings. Graybeal  v.  Powers,  83  N.  Car. 
561. 

After  Decree  to  ▲ccoont,  the  court  re- 
fused to  permit  a  defendant  to  with- 
draw disclaimer  and  file  an  answer  in 
a  foreclosure  suit  before  satisfaction  of 
plaintiflTs  demand.  Glenny  v.  Mur- 
dock,  Fl.  &  K.  277. 

Indaoed  by  Fraiid.~Where  a  plaintiff 
was  fraudulently  induced  to  sign  what 
purported  to  be  a  disclaimer  alter  suit 
brought,  upon  such  a  showing  suit  will 
not  be  defeated  thereby.  Martin  v. 
Walker,  94.  Ga.  477. 

Opsts. — A  defendant  answered,  claim- 
ing an  interest  in  the  land  in  dispute, 
and  afterwards,  upon  affidavits  show- 
ing a  mistake  upon  the  face  of  his  coun- 
sel in  so  answering,  and  disclaiming 
any  interest,  he  moved  to  dismiss  the 
complaint  as  to  him.  It  was  held  that,  in 
granting  the  motion  without  costs,  the 
circuit  judffe  committed  no  error.  Lupo 
V.  True,  16  S.  Car.  579. 

1.  Kennedy  v.  Kennedy,  66  111.  190; 
Meade  v.  Finley,  47  111.  406;  Gullett  v, 
O'Connor,  54  Tex.  408;  Spofford  v. 
Manning,  2  Edw.  Ch.  (N.  Y.)  358; 
Isham  V,  Miller,  44  N.  J.  £q.6i. 

If  a  dismissal  should  have  been  en- 
tered in  the  lower  court  and  the  parties 
go  to  trial  without  further  notice  of 
the  disclaiming  defendant,  the  Su- 
preme Court  will  enter  such  order  of 
dismissal.  Gullett  v,  O'Connor,  54 
Tex.  408. 

2.  Sawyer  v.  Campbell,  ito  111.  186; 
Teed  v.  Carruthers,  a  Y.  &  Coll.  31, 
6Jur.987. 


If  Some  of  the  Defendants  In  a  Fore- 
oloanre  tnlt  disclaim,  the  court  will 
decree  them  to  be  foreclosed,  and  not 
simply  dismiss  the  bill  as  against  them. 
Perkin  v.  Stafford,  10  Sim.  562. 

8.  Johnson  v.  Schumacher,  72  Tex. 
334;  Tate  V.  Wyatt,  77  Tex.  493 ;  Key- 
ser  V.  Meusback,  77  Tex.  64 ;  Wilbum 
V.  Tow  (Tex.  Civ.  App.  1893),  23  S. 
W.  Rep.  853;  Kansas  Pac.  R.  Co.  v. 
McBratney,  12  Kan.  9;  Finch  v. 
Martin,  19  111.  105;  Hiorns  v.  Hol- 
tom,  16  Jur.  1077;  Ford  v.  Chester- 
field, 16  Beav.  520;  Vale  v,  Merideth, 
18  Jur.  992 ;  Glover  v.  Rogers,  17  L.  J. 
N.  S.  Ch.  2,  II  Jur.  1000;  Silcock  v. 
Roynon,  2  Y.  &  Coll.  376,  7  Jur.  548; 
Gabriel  v,  Sturgis,  5  Hare  97 ;  Teed  v, 
Carruthers,  2  Y.  &  Coll.  31,  6  Tur.  987; 
Benbow  v,  Davies,  11  Beav.  2P9\  Hig- 
gins  v.  Frankis,  15  Tur.  277;  Perkin  v. 
Stafford,  10  Sim.  563. 

A  disclaimer  does  not  free  a  defend- 
ant from  costs  accrued  up  to  the  time 
of  disclaiming.  Etter  v,  Dignowitty, 
77  Tex.  212. 

In  Buchanan  v.  Greenway,  11  Bear. 
58  (a  foreclosure  suit),  a  party  dis- 
claimed, setting  up  that  he  did  not  claim 
and  had  never  claimed  any  interest  in 
the  equity  of  redemption.  It  was  held 
that  he  was  not  entitled  to  costs. 

4.  Thompson  v.  Hudson,  34  Bear.  107. 

6.  Bigelow  V,  Stringfellow,  25  Fla. 
366;  Kitts  V.  Willson,  ijo  Ind.  492; 
Manning  t;.  Heady,  64  Wis.  630;  Car- 
rington  v.  Lentz,  40  Fed.  Rep.  18; 
Deacon  v.  Deacon,  7  Sim.  VjZ, 

In  Finch  v,  Martin,  19  111.  105,  the 
court  said :    **  These  defendants  were 
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Ko  Present  Interest. — Where  a  defendant  in  a  foreclosure  proceed- 
ing only  disclaims  a  present  right  or  interest,  he  will  be  taxed 
with  the  costs.* 


bound  to  answer  and  disclose  their  title, 
if  they  had  any;  and  if  thej  had  none, 
it  was  their  duty  to  disclaim  title,  when 
they  would  be  entitled  to  costs,  unless 
they  had  actually  set  up  claims  to  title, 
which  rendered  it  proper  to  make  them 
parties,  that  they  might  be  forever 
silenced." 

Dliolalmer  Too  Late  for  Costs.— A  de- 
fendant answered  claiming  an  interest 
in  land  in  dispute,  and  afterwards,  upon 
affidavits  showing  a  mistake  on  the 
part  of  his  counsel  in  so  answering, 
and  disclaiming  any  interest,  moved  to 
dismiss  the  complaint  as  to  him.  It 
was  held  that  in  granting  the  motion 
without  costs,  the  circuit  judge  com- 
mitted no  error.  Lupo  v.  True,  i6  S. 
Car.  580. 

Supporting  PlaintUfs  Case. — If  a  de- 
fendant supports  plain  tiff  *s  case  instead 
of  disclaiming,  but  is  held  not  entitled 
to  any  part  of  the  relief,  costs  are  ad- 
judged against  him.  Rackham  v.  Sid- 
dall,  I  M.  &  Gord.  625. 

Where  a  Defendant  Disclaims  and  An- 
swers to  dalm  his  costs,  they  are  dis- 
allowed. Maxwell  v.  Wightwich,  3  L. 
}.  £q.  210. 

1.  Cash  V,  Belcher,  i  Hare  310;  Grigg 
V.  Sturgis,  5  Hare  93;  Tipping  v. 
Power,  I  Hare  A05 ;  Vale  v.  Merideth, 
18  Jur.  992 ;  Durnam  v.  Crackles,  8  Jur. 
N.  S.  1 174;  Ohrly  v.  Jenkins,  i  De  G. 
&  S.  543 ;  Gibson  v.  Nicol,  9  Beav. 
406;  Ford  V.  Chesterfield,  16  Beav. 
520;  Appleton  V.   Sturgis,  10  W.  R. 

He  should  offer  to  execute  any  deed 
which  might  be  necessary.  Gray  v, 
Adamson,  35  Beav.  383. 

If  BrougHt  to  Beaming,  after  dis- 
claimer, plaintiff  will  pay  costs  subse- 


quent to  the  disclaimer.  Davis  v. 
Whitmore,  28  Beav.  617. 

Asslgnees.~The  rule  is  that  assignees 
of  a  mortgagor  who  do  not  disclaim 
prior  to  the  filing  of  the  bill,  but 
only  disclaim  by  their  answer,  are 
given  no  costs.  Ford  v.  White,  16 
Beav.  125.  And  assignees  of  an  in- 
solvent mortgagor  are  not  entitled  to 
costs,  even  though  they  disclaim.  Col- 
lins V.  Shirley,  i  Russ.  &  M.  638. 

A  Legatee  cannot  have  costs  on  dis- 
claimer when  no  offer  was  made  to 
execute  any  release  that  might  be 
necessary,  and  even  in  that  case  he  has 
costs  only  after  disclaimer.  Furber  v» 
Furber,  30  Beav.  524. 

The  General  Bnle. — The  effect  of  all 
the  later  authorities  is,  first,  that  in 
suit  for  foreclosure  or  redemption  of 
mortgages,  where  a  defendant  dis- 
claims in  such  a  manner  as  to  show 
that  he  never  had  and  never  claimed 
an  interest,  at  or  after  the  filing  of  the 
bill,  then  he  is  entitled  to  his  costs* 
Secondly,  that  if  a  defendant,  having 
an  interest,  shows  that  he  disclaimed  or 
offered  to  disclaim  before  the  institu- 
tion of  the  suit,  there  also  he  is  entitled 
to  his  costs.  Thirdly,  that  where  a 
defendant,  having  an  interest,  allows 
himself  to  be  made  a  party  to  the  suit^ 
and  does  not  disclaim  or  offer  to 
disclaim  till  he  puts  in  his  answer  or 
disclaimer,  in  that  case  he  is  not 
entitled  to  his  costs.  Ford  v,  Chester- 
field, 16  Beav.  520. 

A  Statute  in  Kansas,  attempting  to 
determine  the  effect  of  a  formal  dis- 
claimer, was  construed  by  the  court  as 
saving  the  defendant  from  costs. 
Kansas  Pac.  R.  Co.  v,  McBratney,  12 
Kan.  39. 
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See  article  DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT. 


DISCOVERY,     PRODUCTION,     AND 
INSPECTION. 

By  W.  a.  Martin. 

L  DEranriov,  730. 
n  D18OOYZBT  nr  Chahcebt,  731. 

1.  Method  of  Obtaining  Discovery,  731. 

2.  Nature  and  Office  of  Bill  of  Discovery,  ^31. 

3.  When  Bill  of  Discovery  may  be  Maintained,  732. 

a.  Generally,  732. 

b.  In  Aid  of  Proceedings  in  What  Courts,  734. 

c.  Application  of  the  Principles  of  Discovery,  734, 

4.  How  Far  Superseded  by  Statute,  736. 

5.  Objections  to  Discovery,  740. 

a.  That  Discovery  Sought  Is  Immaterial,  740. 

b.  That  Discovery  Sought  may  Criminate  Defendant,  743. 

(i)    The  Rule  Stated,  742. 

(a)  As  to  Criminatory  Matters,  742. 

\b)  As  to  Penalties  and  Forfeitures,  743. 
\c)  As  to  Matters  Tending  to  Degrade,  744. 

(2)  Applications  of  the  Rule,  744. 

(3)  Exceptions  to  and  Qualifications  of  the  Rule,  745, 

(cC)    Where  Part  of  Discovery  Is  Legitimate,  745. 
\b)  Statutory  Protection  from  Prosecution,  746. 
\c)  Statute  of  Limitations,  746. 
(d)    Where  Penalty  is  Waived  by  Plaintiff,  747. 
{/)   Where  Protection  is  Waived  by  Defendant,  747. 
€•    That  Discovery  Sought  Is  of  Privileged  Communications,  747, 
(l)   Communications  between  AttoYney  and  Client,  747. 
{a)   What  Attorney  Need  Not  Disclose,  747. 
(aa)   The  Rule  Stated,  747. 
(M)  Communications  through  Agents,  Interpreters, 

and  Clerks,  750. 
{cc^  Communications  between  Clients  of  One  Attor- 
ney, 751. 
(dd)  Limitation  of  Privilege,  751. 
(ei)  Loss  or  Waiver  of  Privilege,  754. 
(#)  ^ff^<^^  of  Termination  of  Relationship,  754. 

(b)  What  Client  Need  Not  Disclose,  755. 

728  Volume  VI. 


-  DISCOVERY. 

(2)  Communications  between  Legal  Advisers  of  Adverse  Par- 

ties,  756. 

(3)  Cofnmunications  to  Scriveners,  Stewards,  and  Agents,  756. 

(4)  Communications  between  Codefendants,  756. 

(5)  Communications  between  Husband  and  Wife,  757. 

(6)  Communications  to  Clergymen  and  Medical  Men,  757. 

(7)  Communications  between  Government  Officials,  758. 

d.  That  Discovery  Sought  Relates  to  Defendant's  Case,  758. 

(i)  General  Rule,  758. 

(2)  Limitations  and  Exceptions,  759. 

e.  Other  Objections,  761. 

6.  The  Parties,  761. 

a.  Persons  Interested  in  Action  at  Law,  761. 

b.  Persons  under  Disability,  763. 

c.  Parties  to  Action  at  Law,  763. 

d.  foindet,  763. 

7.  Time  of  Filing  Bill,  764. 

8.  Frame  of  Bill,  765. 

a.  Title  or  Interest  of  Plaint^,  765. 

b.  Interest  of  Defendant,  766. 

c.  Privity,.  766. 

d.  Pendency  of  Suit,  766. 

e.  Nature  and  Ground  of  Suit,  766. 
/.  Materiality  of  Discovery,  767. 

g.  Statement  of  Matters  as  to  Which  Discovery  is  Sought,  769. 
h.  Demand  for  Disco^fery,  770. 
/.  Prayer,  770. 

(i)  For  Discovery,  770. 

(2)  For  Process,  770. 
j.    Verification,  771. 

9.  Amending  Bill,  771. 

10.  Plea,  772. 

11.  Answer,  77^, 

a.  Disclosures  by  Answer,  775. 

b.  Protection  from  Discovery  by  Answer,  776. 

c.  Rule  as  to  Responsiveness,  776. 

d.  Rule  as  to  Certainty  and  Positiveness,  777. 

e.  Answers  as  Evidence,  777. 

12.  Demurrer,  777. 

a.  What  Are  Grounds  of  Demurrer,  777, 

b.  What  Are  Not  Grounds  of  Demurrer,  779. 

c.  Specifying  Parts  of  Bill  Demurred  To,  JJf), 

13.  Costs,  780. 

a.  The  General  Rule,  780. 

b.  Qualifications  and  Exceptions,  780. 

c.  Application  for  Costs,  781. 

m.  Pbodttctiok  of  WBiTnres  nr  Chakcebt,  781. 

1.  Introductory  Statement,  781. 

2.  What  Is  Requisite  to  Entitle  Party  to  Production,  782. 

3.  The  Bill,  783. 

4.  The  Answer,  783. 

5.  The  Motion,  784. 

IV.  PBODTTCTIOV  AND  INSPECTIOK  OF  WBITIKGB  UKDEB  STATITTSS,  784. 
I.  Subjects  of  Production  and  Inspection,  784. 
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a.  Books,  Papers,  and  Documents,  784. 

b.  Other  Subjects  of  Production  and  Inspection,  786. 

2.  Purposes  for  Which  Production  and  Inspection  may  be  Had,  787. 

a.  Statutory  Provisions,  'jZ'j. 

b.  To  Aid  in  Framing  Plecuiings,  788. 

(i)  Declaration  or  Complaint,  788. 

(2)  Answer  or  Counterclaim,  789. 

(3)  Rep^y^  791- 

c.  To  Aid  in  Preparation  for  Trial,  791. 

3.  When  Production  or  Inspection  will  be  Denied,  792. 

4.  What  Is  Requisite  to  Entitle  Party  to  Production  and  Inspection ^ 

794. 

a.  Pendency  of  Suit,  794. 

b.  Possession  or  Control  of  Writings  by  Adverse  Party,  794. 

c.  Materiality  and  Necessity  of  Writings,  795. 

d.  Demand,  796. 

e.  Notice,  797. 

5.  Against  Whom  Production  or  Inspection  may  be  Had,  797. 

6.  Methods  of  Obtaining  Production  and  Inspection,  799. 

a.  Production,  799. 

b.  Inspection,  801. 

7.  What  Application  must  Show  or  Contain,  801. 

a.  Pendency,  Nature,  and  Object  of  Suit,  801. 

b.  specification  of  Information  Sought,  802. 

c.  Possession  or  Control  of  Writings  by  Adverse  Party,  802. 

d.  Description  of  Writings,  802. 

e.  Allegations  of  Materiality  and  Necessity,  804. 

/.    Case  in  Which  Equity  would  Compel  Discovery,  807. 

g.  Allegations  of  Demand  and  Refusal,  807. 

h.  Interrogatories,  807. 

/.   Prayer,  807. 

j.    Verification,  807. 

8.  Opposing  Production  or  Inspection,  808. 

9.  The  Order,  iBo9. 

a.  Contents  and  Requisites,  809. 

b.  Service,  810. 

c.  Effect,  810. 

d.  Compliance,  811. 

(i)  Generally,  811. 

(2)  Effect  of  Noncompliance,  812. 

e.  Vacating  and  Modifying  Order,  816. 
/.  Appeal,  816. 

(i)  Appealability  of  Order,  816. 
(2)  Review,  818. 
10.   Costs,  818. 

CROSS-REFERENCES. 

As  to  Discovery  by  Examination  before  THal,  sec  article  EXAMINA  T/ON 
OF  PARTIES  BEFORE  TRIAL, 

L  DsniaTlOV. — Discovery  is  the  disclosure  of  facts  resting  in  the 
knowledge  of  the  defendant,  or  the  production  of  deeds,  writings, 
or  things  in  his  possession  or  power,  in  order  to  maintain  the  right 
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or  title  of  the  party  asking  it  in  some  suit  or  proceeding  in  another 
court.* 

n.  D18COYZBT  nr  Chahcebt— 1.  Method  of  Obtaining  Discovery. — 
Except  where  other  methods  have  been  provided  by  statute,  dis- 
covery is  usually  obtained  by  a  bill  of  discovery  if  a  plaintiff  is  the 
party  seeking  it,  and  by  a  cross-bill  if  the  discovery  is  asked  by 
a  defendant.* 

2.  Nature  and  Office  of  Bill  of  Discovery. — All  bills  in  equity  are,  in 
a  sense,  bills  for  discovery,  but  a  pure  bill  of  discovery  is  usually 
brought  to  obtain  the  disclosure  of  facts  within  the  defendant's 
knowledge,  or  of  deeds  or  writings  or  other  things  in  his  cus- 
tody,* in  aid  of  the  prosecution  or  defense  of  an  action  pending 
or  about  to  be  commenced  in  some  other  court.*  This  bill  is 
used  most  commonly  in  aid  of  a  defense  or  prosecution  of  an 
action  at  law.^ 

Bistingnished  from  Bills  for  Belief. — The  distinction  between  a  bill 
filed  for  discovery  merely  and  a  bill  filed  for  discovery  and  relief, 
is  that  the  former  is  ancillary  to  a  trial  at  law,  and  the  latter, 
although  a  bill  of  discovery,  withdraws  the  cause  from  the  legal 
forum  and  brings  it  for  a  decision  before  a  court  of  equity.®  A 
mere  bill  of  discovery  cannot  properly  pray  relief  in  regard  to  the 
matters  discovered.'^  It  may,  however,  pray  for  a  stay  of  proceed- 
ings at  law  until  the  discovery  is  made,®  or  for  such  relief  as  is 
merely  incidental  to  the  discovery  sought.® 

EiTeot  of  Answer. — As  the  sole  object  of  a  bill  of  discovery  in  aid  of 
a  defense  is  to  obtain  a  sufficient  answer  and  in  the  meantime  to 
stay  the  action,  the  proceeding  is  virtually  at  an  end  when  the 
answer  is  obtained.^^ 

Hot  BrongM  to  Hearing. — The  cause  is  never  brought  to  a  hearing 

1.  Bouvier's  Law  Dictionary,  p.  536.  law  or  in   equity,  by  or  against  the 

5.  Discorery  by  Oross-bUL — For  a  dis-  plaintiff.  The  discovery  in  either  case 
cussion  of  discovery  by  cross  bill,  see  is  for  the  purpose  of  enabling  the  party 
article  Cross-bills,  vol.  5,  p.  630.  asking  it  to  obtain  evidence  material  to 

8.  Field  v.  Pope,  5  Ark.  66;  Kear-  a  case  about  to  come  on  for  trial." 
ny  V.  Jeffries,  48  Miss.  343;  Bell  v.  D'Wolf  v,  D*Wolf,  4  R.  I.  4C5. 
Pomeroy,  4  McLean  ( U.  S.)  57 ;  Lit-  7.  Little  v.  Cooper,  10  N.  J.  Eq.  273 ; 
tie  V.  Cooper,  10  N.  J.  Eq.  273;  Mit-  Kearny  v.  Jeffries,  48  Miss.  357;  Dins- 
ford's  Eq.  PI.  by  Jeremy  53;  Cooper's  more  v.  Crossman,  53  Me.  441;  Field 
Eq.  PI.  58;  Story's  Eq.  PL,  ^  311.  v.  Pope,  5  Ark.  66;  Story's  Eq.  PI.,  § 

4.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  1556;  311;  Dan.  Ch.  Pr.  (6th  Am.  ed.)  1556. 

Derby  v.  Athol,  i  Ves.  203;  Dun  v.  8.  Field  v.  Pope,  5  Ark.  66;  Story's 

Coates,  I  Atk.  288.  Eq.  PL,  ^  311 ;  Dan.  Ch.  Pr.  (6th  Am. 

6.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  1556.  ed.)  1556. 

'  6.  Bell    V.     Pomeroy,    4    McLean  9.  Kearny  v.  Jeffries,  48  Miss.  343. 

(U.  S.)  59;  Breckenridge  v,  Peter,  4  10.  Price  v.  Tyson,  3  Bland  (Md.) 

Cranch  (C.  C.)  15.  397;  Yates  v.  Monroe,  13  111.  212;  Fi- 

"The  only  distinction  between  the  field  v.  Gorton,  15  Ill.App.  458;  Jones 

two  is  that  in  a  bill  for  relief  the  dis-  v,  Sherwood,  6  N.  J.  Eq.210.     See  also 

covery  and  relief  is  sought  by  one  and  Philadelphia  F.  Ins.  Co.  v.  Chicago 

the  same  bill,  whereas,  in  a  bill  for  dis-  Cent.  Nat.  Bank,  i  111.  App.  344;  U.  S. 

covery  merely,  discovery  only  is  sought  Insurance  Co.  v.  Central  Nat.  Bank,  7 

in  aid   of  some  other  proceeding  at  111.  App.  426. 
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upon  a  mere  bill  of  discovery,  and  hence  there  should  be  no  decree 
on  matters  set  forth  in  the  bill.^ 

Vo  Diimiiial  for  Want  of  ProMcutioii. — A  bill  of  discovery  will  not  be 
dismissed  for  want  of  prosecution.*  The  proper  course  is  for 
the  defendant  to  pray  for  an  order  upon  the  plaintiff  to  pay  to 
the  defendant  the  costs  of  the  suit.* 

Kot  Taken  pro  Confono. — In  the  absence  of  statute  providing  other- 
wise, a  bill  of  discovery  cannot  be  taken  pro  confesso,^ 

Oath  mnit  Kot  be  Waived. — A  bill  for  discovery  cannot  be  main- 
tained if  it  waives  answer  under  oath,*  for  a  waiver  destroys  the 
adequacy  of  the  answer  as  regards  discovery  and  turns  it  into  a 
mere  pleading.® 

3.  When  Bill  of  Diicovery  may  be  Maintained— a.  Generally. — 
Bills  of  discovery  may  be  maintained  both  in  aid  and  in  defense 
of  an  action.'^ 

Contemplated  Action. — To  enable  the  plaintiff  in  an  action  at  law  to 
obtain  discovery  it  is  not  necessary  that  the  action  should  have 
been  commenced,  for  it  will  lie  in  aid  of  a  contemplated  action, 
as  well  as  in  aid  of  an  action  already  commenced.^ 

By  Defendant — It  cannot,  however,  be  filed  by  a  defendant  in  aid  of 
a  defense  to  an  action  at  law  until  he  has  filed  his  plea  to  such 


1.  Hindman  v.  Taylor,  2  Bro.  C.  C. 

;;  Shaftsbury  v,  Arrowsmith,  4  Ves. 
r.  71 ;  Townsend  v.  Odam,  Walk. 
(Miss.)  356;  Kearny  f.  Jeff ries,  48  Miss. 
343 ;  Price  v.  Tyson,  3  Bland  (Md.)  397 ; 
Dennis  z;.  Riley,  21  N.  H.  50;  Dixon  v. 
Campbell,  3  Dana  (Ky.)  603. 

a.  Woodcock  V,  King,  i  Atk.  286; 
South-Eastern  R.  Co.  v.  Submarine 
Tel.  Co.,  18  Beav.  429. 

The  rule  is  that  where  a  bill  is  filed 
for  discoveiT  solely  it  should  not  be 
dismissed.  Bouton  v.  Smith,  113  III. 
481. 

Hence  a  motion  to  dismiss  for  want 
of  prosecution  is  irregular.  Bennett 
V.  Harrap,  22  L.  T.  N.  S.  647 ;  Wood- 
cock V.  King,  I  Atk.  286. 

3.  Woodcock  V.  King,  i  Atk.  286. 

4.  Langdell's  Eq.  PI.,  ^  180. 

6.  Markham  v.  Townsend,  2  Tenn. 
Ch.  713;  Harrington  v.  Harrington, 
15"  R.  I.  341 ;  McCuUa  xy.  Beadleston, 
17  R.  I.  20;  Huntington  v.  Saunders, 
120  U.S.  78;  Manchester  F.  Assur. 
Co.  V.  Stockton  Combined  Harvester, 
etc..  Works,  38  Fed.  Rep.  378;  Ward 
V.  Peck,  114  Mass.  121;  Badger  v, 
McNamara,  123  Mass.  117.  See  also 
Torrent  v.  Rodgers,  39  Mich.  85. 

Thus  an  original  bill  for  discovery 
of  champerty  in  a  pending  suit  will 
not  lie  where  the  oath  to  the  defend- 
ant's   answer    is    expressly    waived. 


Markham  v,  Townsend,  2  Tenn.  Ch, 

713- 

6.  Markham  v,  Townsend,  2  Tenn. 
Ch.  713. 

7.  Wolf  V.  Wolf,  2  Har.  &  G.  (Md.) 
383 ;  Wright  V.  King,  Harr.  (Mich.)  12 ; 
State  Bank  v.  Steen,  13  Ark.  36. 

Dlscorery  In  Aid  of  Defonse  to  Part  of 
Demand. — Plaintiff  may  have  discovery 
in  aid  of  a  defense  as  to'  part  of  a  de- 
mand sued  for,  but  before  it  will  be 
granted  he  must  bring  into  court  so 
much  of  the  debt  as  is  admitted  to  be 
due.     Hill  V.  Cawthon,  15  Ark.  29. 

8.  Buckner  v.  Ferguson,  44  Miss. 
677 ;  Wright  t'.  King,  Harr.  (Mich.)  12. 

In  Aid  of  Projected  Action. — Where 
an  action  is  brought,  or  where  the  nec- 
essary effect  in  law  of  the  case  stated  by 
the  bill  appears  to  be  that  the  plaintiff 
has  a  right  to  bring  an  action,  he  is 
entitled  to  a  discovery  to  aid  that 
action,  whether  brought  or  one  which 
he  api>ears  to  have  the  right  or  inten- 
tion  to  bring.  Stebbins  v.  Cowles,  10 
Conn.  408. 

A  plaintiff  is  entitled  to  have  a  dis- 
covery, to  enable  him  to  obtain  a  decree 
or  to  bring  an  action ;  to  ascertain  facts 
in  aid  of  proof,  or  to  save  expense ;  or 
to  substantiate  his  proceedings  and 
make  them  regular  and  effectual. 
Salmon  v,  Clagett,  3  Bland  (Md.) 
125. 
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action,  because  it  cannot  be  known  what  the  defense  is  until  such 
plea  is  filed.* 

In  Aid  of  What  Pleadings. — It  may  be  filed  by  a  plaintiff  to  aid  in 
proving  his  declaration  or  replication,  or  by  a  defendant  to  aid 
in  proving  his  plea  or  rejoinder.* 

In  Aid  of  Negative  Case. — It  may  also  be  filed  in  aid  of  a  negative 
case,  as  by  a  plaintiff  to  disprove  a  declaration  or  by  a  defendant 
to  disprove  a  plea.* 

In  Aid  of  Answer. — It  may  be  filed  in  aid  of  an  answer  inequity,  in 
which  case  it  is  a  cross-bill.* 

Eyidenoe  need  Hot  be  Indispensable. — ^An  action  for  discovery  will  lie 
not  only  where  the  party  seeking  it  is  destitute  of  other  evidence 
to  establish  his  case,  but  also  to  aid  or  render  unnecessary  such 
evidence.  It  is  not  essential  to  the  maintenance  of  a  bill  of  dis- 
covery that  the  matters  sought  to  be  discovered  are  incapable  of 
proof  otherwise.^ 

Action  for  Tort. — There  is  some  conflict  of  opinion  as  to  whether 
a  bill  of  discovery  will  lie  in  aid  of  an  action  to  recover  damages 
for  a  mere  personal  tort.  Certainly,  if  the  tort  committed  were 
such  as  would  subject  the  defendant  to  a  criminal  prosecution,  or 
to  a  penalty,  or  forfeiture,  the  bill  could  not  be  maintained.®  If 
it  would  not,  it  is  apprehended,  there  is  no  good  reason  why 
discovery  should  not  be  allowed.  In  some  earlier  English 
decisions  the  right  to  file  a  bill  of  discovery  in  aid  of 
an  action  of  tort  is  affirmed,  and  unreported  cases  are  cited 
in  support  of  the  holding.'^  With  the  exception  of  one 
decision,  which  contains  a  dictum  to  the  contrary,*  the  doctrine 
of  these  decisions  finds  support  in  the  later  English  decisions.^ 

In  America,  bills  of  discovery  have  been  allowed  in  aid 
of  actions  of  tort,*^  but  the  right  to  file  such  bills  in  this  class 

1.  Harris  v.  Galbraith,  43  111.  309.  307,  in  which  the  court  says :  "  It  is 

5.  Langdeirs  Eq.  PI.,  §  170  ;  Atlan-  9  mistake  to  say  a  man  shall  not 
tic  Ins.  Co.  V,  Lunar,  i  Sandf.  Ch.  have  a  discovery  in  this  court  for  mat- 
(N.  Y.)  91.  ters  that  sound  in  tort.'*    And  a  case 

nea  In  Abatement. — A  defendant  in  a  was  cited  where  a  man    carried  his 

suit  at  law  is  entitled  to  a  discovery  mine   under  his    neighbor's    ground, 

in  support  of  a  plea  in  abatement,  and  a  case  where  a  man  ran  away  with 

Palmer  v.  Hicks,  17  Ark.  506.  a  casket  of  jewels  and  was  ordered  to 

8.  LangdelPs  Eq.  PL,  4  170.  answer. 

4.  See  article  Cross-bills,  vol.  5,  8.  Glynn  v.  Houston,  i  Keen  329. 

p.  630.  9.  Macclesfield  v,  Davis,  3  Ves.  9l 

6.  Salmon  v.  Clagett,  3  Bland  (Md.)  B.  17. 

125;  Stacy  V,  Pearson,  3  Rich.  Eq.  (S.  Macaulay  v,  Shackell,  i  Bligh    (N. 

Car.)  148.  S.)  96,  where  discovery  was  allowed  in 

Cnmnlative  Evidence. — A  discovery  aid  of  the  defense  to  an  action  of  libel, 

may  be  had  of  mere  cumulative  evi-  See  also  Wilmot  v,  Maccabe,  4  Sim. 

dence.     Continental    L.  Ins.  Co.   v.  263. 

Webb,  54  Ala.  688.  10.  Skinner  v.  Judson,  8  Conn.  528; 

6.  See  i'n/ra,  II.  ^,  Objections  to  I?is'  Howell  v.  Ashmore,  9  N.  T.  Eq.  82; 
covery.  Atwill  v,  Ferrett,  2  Blatchf.   (U.  S.) 

7.  East  India  Co.  v.  Sandys,  i  Vern.  46;  Finch  v.  Rikeman,  2  Blatchf.  (U. 


t 
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of  cases  has  also  been  denied.* 

b.  In  Aid  of  Proceedings  in  What  Courts. — A  bill  of  dis- 
covery  cannot  be  maintained  in  aid  of  proceedings  in  any  court 
which  could  originally  (without  statute)  compel  a  discovery.* 
Thus  a  bill  does  not  lie  in  aid  of  proceedings  in  an  ecclesiastical 
court,*  nor  in  aid  of  proceedings  in  an  inferior  court,*  nor  in  aid 
of  proceedings  before  arbitrators,  unless  conipulsory,*  nor  in  aid  of 
an  issue  directed  by  a  court  of  bankruptcy .• 

Suit  in  Foreign  Conntry. — According  to  the  English  authorities  a  bill 
of  discovery  will  not  lie  in  aid  of  a  defense  or  of  a  prosecution  of 
a  suit  in  a  foreign  country.^  But  in  America  the  rule  seems  to  be 
settled  otherwise.® 

c.  Application  of  the  Principles  of  Discovery. — In  the 
notes  hereto  will  be  found  cases  which  show  the  application  of 
the  principles  of  discovery  to  particular  cases.  For  the  sake  of 
convenience,  these  decisions  will  be  divided  into  three  g^roups. 
(i)  Cases  in  which  a  bill  of  discovery  in  aid  of  the  prosecution 
of  an  action  has  been  allowed.®    (2)  Cases  in  which  a  bill  of  dis- 


1.  Bailey  v.  Dean,  5  Barb.  (N.  Y.) 
297,  a  bill  brought  in  aid  of  an  action 
of  slander.  The  court  said  :  "  The 
jury  in  priving  their  verdict  are  not  con- 
fined to  the  actual  damage  sustained, 
but  may  take  into  consideration  the 
motives  of  the  defendant,  and  the  de- 
gree of  malice  with  which  he  was  ac- 
tuated, and  regulate  their  verdict  with 
a  view  to  its  effect  upon  the  commu- 
nity and  as  a  punishment  of  the  defend- 
ant. So  far  as  these  considerations 
affect  the  verdict,  it  loses  its  compen- 
satory character  and  becomes  strictly 
penal." 

2.  Gilder  v.  Merwin,  6  Whart.  (Pa.) 
522;  McFillin  v.  Bank,  8  Phila.  (Pa.) 
308. 

3.  I  Pomeroy*s  Eq.  Jur.,  ^  197. 

4.  Dun  V.  Coates,  i  Atk.  288;  Anony- 
mous, 2  Yes.  451 ;  Story's  Eq.  PL,  ^  555. 

6.  Story's  Eq.  Jur.,  §  H9v*>?  British 
Empire  Shipping  Co.  v.  Soames,  3 
Kay  <&  J.  433;  Fuller  v.  Ingram,  7  W. 
&  R.  302. 

6.  (iooke  V.  Marsh,  18  Ves.  Jr.  209. 

7.  Bentt'.  Young,  9  Sim.  180;  Drey- 
fus V.  Peruvian  Guano  Co.,  41  Ch. 
Div.  151.  Compare  Crowe  v.  Del  Rio, 
cited  in  Bent  v.  Young,  9  Sim.   185. 

8.  Mitchell  v.  Smith,  i  Paige  (N. 
Y.)  287 ;  Burgess  v.  Smith,  2  Barb. 
Ch.  (N.  Y.)  276;  Dykers  v.  Wilder,  3 
Edw.Ch.  (N.  Y.)496;  Post  v.  Toledo, 
etc.,  R.  Co.,  144  Mass.  341. 

9.  In  Aid  Of  Aotton— When  Lies. — Bills 
of  discovery  lie  in  aid  of  ejectment  to 


discover  whether  the  defendant  in  that 
suit  had  notice  of  complainant's  deed, 
and  the  circumstances  under  which  he 
procured  his  deed,  in  order  to  deter- 
mine whether  he  is  a  bona  fide  pur- 
chaser without  notice.  Howell  v.  Ash- 
more,  9  N.  J.  Eq.  82. 

In  aid  of  ejectment  to  show  that  the 
deed  under  which  defendant  claims  is 
without  consideration  and  fraudulent. 
Skinner  v.  ludson,  8  Conn.  528. 

In  aid  of  an  action  of  covenant  to 
discover  deeds,  papers,  and  writings 
between  defendants  and  others  in  fraud 
of  the  agreement  sued  on.  Mitchell 
V.  Harris,  2  Ves.  Jr.  129. 

In  aid  of  assumpsit,  to  which  the  stat- 
ute of  limitations  is  pleaded,  to  discover 
a  new  promise  within  the  term  of  lim- 
itation. Baker  v.  Morris,  10  Leigh 
(Va.)  294.  Contra^  Lansing  f.  Starr,  2 
Johns.  Ch.  (N.  Y.)  150. 

In  aid  of  an  action  on  contract 
against  three  defendants,  one  of  whom 
alone  defended,  to  discover  a  letter 
written  to  him  by  the  other  defendants 
concerning  the  subject-matter  of  the 
action.  PeckT'.  Ashley,  12  Met. (Mass.) 
478. 

To  discover  assets  which  an  admin- 
istrator has  failed  to  return  in  his  in- 
ventory. Wilson  V.  Crook.  17  Ala.  59 ; 
Hunley  v.  Hunley,  15  Ala.  91. 

To  discover  a  note  taken  and  con- 
cealed, so  that  it  cannot  be  replevied. 
Clapp  V.  Shephard,  23  Pick.  (Mass.) 
228. 
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covery  in  aid  of  the  prosecution  of  an  action  has  not  been  allowed.^ 


For  discovery  of  the  dates,  rates  of 
interest,  and  place  of  payment  of  notes 
given  by  defendant  to  plaintiff's  in- 
testate, which  have  been  lost.  Grimes 
t;.  Hilliary,  38  111.  App.  246. 

For  a  disclosure  of  the  acts  of  each 
of  several  defendants  charged  with 
having  combined  in  an  unlawful 
scheme  to  injure  complainant.  Evans 
V,  Lancaster  City  St.  R.  Co.,  64  Fed. 
Rep.  626. 

For  discovery  of  matter  to  prove  the 
execution  of  a  note  sued  on.  State  Bank 
V,  Steen,  13  Ark.  36. 

By  a  creditor  who  has  exhausted  his 
remedy  at  law,  against  the  debtor  for 
a  discovery  of  assets.  Tread  we  11  v. 
Brown,  44  N.  H.  551 ;  and  for  the  names 
of  his  debtors.  Bay  State  Iron  Co.  v, 
Goodall,  39  N.  H.  223. 

By  a  creditor  of  a  decedent,  against 
the  executors  for  a  disclosure  of  assets 
in  their  hands.  Dodson  v.  Sevars,  52 
N.  J.  Eq.6ii. 

By  a  creditor  to  discover  property 
concealed  so  that  it  cannot  be  reached 
by  execution.  Mitchell  v.  Byrns,  67 
III.  522. 

By  a  creditor  in  aid  of  an  execution 
at  law,  to  discover  all  trusts  for  the 
defendant's  benefit,  all  his  real  property 
within  reach  of  execution  at  law,  and 
all  his  property  at  the  time  of  bill  filed 
or  of  answering.  LeRoy  v.  Rogers, 
3  Paige  (N.  Y.)  234. 

By  an  equitable  holder  of  judgments, 
against  the  heirs  and  administrator  of 
the  deceased  judgment  debtor,  to  com- 
pel discovery  of  the  assets.  Thomas 
V,  Adams,  30  111.  37. 

By  a  creditor  against  a  debtor  who 
has  applied  for  the  benefit  of  the  in- 
solvent laws  as  ancillary  to  the  pro- 
ceedings upon  such  application .  Bran- 
don %\  Gowing,  6  Rich.  Eq.(S.  Car.)  5. 

By  a  person  entitled  to  the  proceeds 
of  a  certain  bond  when  collected, 
against  the  person  who  was  to  collect 
it,  to  ascertain  when  the  money  due 
thereon  was  collected.  Scott  v.  Os- 
borne, 2  Munf.  (Va.)  413. 

By  a  legatee  in  remainder  of  an  in- 
definite balance,  to  enforce  a  discovery 
from  the  legatee  for  life  of  what  prop- 
erty had  come  into  his  hands  in  which 
the  remainder  man  was  interested. 
Boyd  V.  Boyd,  6  Gill  &  J.  (Md.)  25. 

By  an  administrator  who  cannot  de- 
termine the  solvency  of  the  estate  with- 


out learning  the  amount  of  the  mort- 
gage debt  and  the  assets  received  by 
the  mortgagee,  for  a  disclosure  of  sucn 
facts.     Craig  v,  Doherty,  61  Miss.  96. 

By  an  administrator  against  a  de- 
fendant who  has  in  his  possession 
choses  in  action  and  other  personal 
estate  of  the  decedent,  the  amounts, 
dates,  and  characters  of  which  are  un- 
known to  complainant,  and  which  de- 
fendant refuses  to  disclose.  Smith  v. 
Smith  (Va.  1896),  24  S.  E.  Rep.  280. 

By  the  holder  of  a  judgment  against 
a  corporation,  against  the  officers 
thereof,  to  compel  a  disclosure  of  the 
names  of  the  stockholders  to  ena- 
ble plaintiff  to  institute  proceedings 
against  it.  Post  v.  Toledo,  etc.,  R.  Co., 
144  Mass.  341. 

By  a  sequestrator  against  a  corpora- 
tion to  discover  assets.  Bevans  v.  Ding- 
man's  Choice  Turnpike,  10  Pa.  St.  174. 

To  resist  a  set-off  claimed  by  de- 
fendants at  law.  Lane  v.  Stebbins,  9 
Paige  (N.  Y.)  622. 

1.  Wlien  does  Not  Lie. — A  bill  of  dis- 
covery will  not  lie  to  compel  the  de- 
fendant to  discover  whether  he  has 
money  to  pay  a  debt  which  he  owes. 
Webb  V.  Jones,  13  Lea  (Tenn.)  200. 

Nor  to  compel  a  discovery  of  de- 
fendant's real  estate  where  his  title  is 
spread  upon  the  public  records.  Rose 
V.  Lloyd,  2  Pa.  L.  J.  320. 

Nor  to  procure  admissions  in  miti- 
gation of  damages  in  an  action  of  tres- 
pass at  law.  Gelston  v.  Hoyt,  i 
Johns.  Ch.  (N.  Y.)  543. 

Nor  to  prove  the  nonexistence  of 
facts  which  would  be  necessary  to 
plaintiff 's  suit,  as  this  would  be  mere- 
ly to  guard  against  anticipated  perjury. 
Leggett  V.  Postley,  2  Paige  (N.  Y.) 
599;  Allen  V,  Kyle,  i  Phila.  (Pa.)  27. 

Nor  to  impeach  a  judgment  in  favor 
of  a  subsequent  purchaser  by  showing 
want  of  consideration  or  invalidity 
thereof.  French  v,  Shotwell,  6  Johns. 
Ch.  (N.  Y.)  235. 

Nor  in  aid  of  a  defendant  at  law  to 
furnish  a  fuller  bill  of  particulars  which 
the  court  of  law  had  refused  to  offer. 
Nieury  v,  O'Hara,  i  Barb.  (N.  Y.) 
484. 

Nor  to  obtain  a  discovery  against  a 
surety  on  a  bond  of  a  collector  of  the 
estate  of  the  decedent,  for  a  breach  of 
a  condition  of  the  bond.  Boyd  v. 
Swing,  38  Miss.  182. 
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(3)  Cases  where  a  bill  of  discovery  in  aid  of  a  defense  to  an  action 
has  been  allowed.* 

4.  How  Far  Snpeneded  by  Statute. — Owing  to  statutory  provi- 
sions in  England  and  in  nearly  all  the  United  States,  which 
authorize  examination  of  parties  to  a  suit  as  witnesses  and  pro- 
vide that  either  party  may  be  compelled  on  application  and 
notice  to  produce  books  and  documents  for  inspection,*  bills  of 
discovery  are  not  used  with  so  much  frequency  as  formerly.     In 


Nor  did  such  a  bill  lie  at  the  in- 
stance of  a  purchaser  of  the  reversion 
of  land  subject  to  a  lease,  who  had 
received  a  certain  rent  for  forty- two 
years  from  the  time  of  his  purchase, 
to  discover  the  amount  of  the  rent 
originally  reserved,  especially  where 
the  bill  did  not  allege  that  the  plain- 
tiff believed  that  a  greater  rent  was 
reserved  than  he  had  been  accustomed 
to  receive.  Lansing  v.  Pine,  4  Paige 
(N.  Y.)  639. 

Nor  at  the  instance  of  a  factor  or  his 
assignees  against  a  principal  for  dis- 
covery merely,  if  the  relief  depends 
solely  on  the  right  to  discover,  since 
the  facts  must  be  deemed  to  be  already 
within  their  knowledge.  Wilson  v. 
Mallett,  4  Sandf .  (N.  Y.)  112. 

So  a  bill  of  discovery  will  not  lie  to 
compel  defendant  to  disclose  whether, 
in  a  contract  entered  into  between 
plaintiff  and  defendant,  the  latter  was 
not  the  mere  agent  of  a  principal  not 
named,  to  enable  the  plaintiff  to  main- 
tain an  action  against  the  unknown 
principal  for  an  alleged  breach  of  the 
contract.  Twells  v.  Costen,  i  Pars. 
Eq.  Cas.  (Pa.)  373. 

So  where  a  person  devises  all  his 
real  and  personal  estate  to  his  wife  for 
life,  remainder  to  his  children;  that 
where  she  sells  the  real  estate,  the  devi- 
sees in  remainder  are  not  entitled  to  a 
discovery  of  the  amount  of  interest  re- 
ceived on  proceeds  of  sale  by  the  wife, 
in  the  exercise  of  the  power  to  sell  the 
real  estate  given  her  by  the  will,  this 
being  equivalent  to  the  use  of  the  real 
estate.  Verplank  v.  Caines,  i  Johns. 
Ch.  (N.  Y.)  57. 

1.  In  Aid  of  Defimae  to  Aotlon. — A 
bill  of  discovery  will  lie  to  discover 
the  terms  of  a  contract  sued  on  and  in 
the  custody  of  the  plaintiff  in  the  action 
at  law.  Elliston  v.  Hughes,  i  Head 
(Tenn.)  225. 

To  discover  the  grounds  on  which 
the  title  of  a  bona  fide  purchaser  in 
possession  of  an  estate  is  sought  to  be 


impeached  under  a  subsequent  judg- 
ment against  the  grantor.  Kimberly 
V,  Sells,  3  Johns.  Ch.  (N.  Y.)  467. 

To  discover  an  alleged  tender  before 
action  brought  in  aid  of  a  defense  to 
an  action  to  recover  money.  McLar- 
ney  v.  Dutton,  5  Phila.  (Pa.)  363. 

In  favor  of  a  garnishee  against  the 
plaintiff  and  the  garnishee  process,  to 
compel  him  to  answer  whether  or  not 
his  judgment  against  the  debtor  has 
been  paid.  Hinkle  v.  Currin,  i  Humph. 
(Tenn.)  74. 

In  favor  of  a  purchaser  of  land  at  a 
sheriff's  sale  under  a  judgment  against 
the  original  enterer  from  the  United 
States  against  the  assignee  to  whom  it 
has  been  patented,  to  discover  the  date 
of  the  assignment  and  the  manner  in 
which  it  has  been  paid.  Huntingdon 
V.  Grantland,  33  Miss.  453. 

By  an  underwriter  sued  to  discover 
matters  connected  with  the  shipment, 
and  touching  the  plaintiff's  interest  in 
a  suspicious  case.  Atlantic  Ins.  Co.  v. 
Lunar,  i  Sandf.  Ch.  (N.  Y.)  91. 

To  discover  usury  as  a  defense.  Tay- " 
lor  f.  Matchell,  i  How.  (Miss.)  596; 
Ball  V.  Leonard,  24  111.  146;  Hartman 
v.  Evans,  38  W.  Va.  669. 

2.  Alabama,— Code  1886,  ^§  2816- 
2818,  2820,  2822. 

Arizona.— Rev.  Stat.  1887,  ^^  1854- 
1861. 

Arkansas.  — StsX.  (Sandels  &  Hill, 
1894),  §^  2896  et  seq.,  5611,  5612. 

California. — Code  Civ.  Pro.  (New- 
mark),  §§  449,  1000,  1938,  1985. 

Colorado.— Code  of  Pro.,  ^  355. 

Connecticut. — Gen.  Stat.  1888,  p.  251, 
fjfi  1060-1062. 

Delaware. — Rev.  Code  1893,  P-  799» 

District  of  Columbia. — Comp.  Stat, 
p.  219,  4  30. 

Florida. — Rev.  Stat.  1892,  M  mS» 
1116,  1118. 

Georgia.— Code  1882,  ^4  3508-3510, 
3513,  3810-3813. 

Idaho.— Kev.  Stat.  1887, 44  5991, 599a; 
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some  states  the  statutes  expressly  abolish  bills  of  discovery,*  in 
others  the  statutes  provide  that  the  statutory  remedies  shall  be 
concurrent  with  the  equitable  remedies  *  In  other  jurisdictions, 
where  the  statutes  do  not  expressly  abolish  the  jurisdictions  of 
the  courts  of  equity  in  regard  to  discovery,  there  are  rulings  both 
ways  on  the  question  whether  a  pure  bill  of  discovery  may  be 
maintained.  Thus  in  Alabama,  Maryland^  Massachusetts^  Missis- 
sippi^ New  Jersey,  Pennsylvania,  Tennessee,  West  Virginia,  and 
Illinois^  a  bill  of  discovery  may  still  be  maintained.     So,  also, 


Rev.  Laws  1875,  c.  30,  §4  ^^  ^^  '^*^- 
and  475. 

Illinois. — Starr  &  Curtis  Anno.  Stat., 
c.  5i»  hk  6,  9. 

Indiana. —Key.  Stat.  189JL,  §§487,488. 

Iowa. — Rev.  Code  1888,  §§  2523, 
3685-3688.  3728. 

Kansas^. — Gen.  Stat.  1889,  44  4416, 
4463,  4464,  4581. 

Louisiana. — Garland's  Code  of  Pr. 
1884,  4  140. 

Afaine.^Rev.  Stat.  1883,  c.  77,  4  6; 

c.  77,  4  13- 

Maryland. — Code  1888,  vol.  2,  art. 

75»  ^  94- 

Massachusetts. — Gen.  Stat.  1882,  p. 
837,  4  2,  cl.  I ;  p.  971,  44  49-60. 

Michigan. — 2  How.  Anno.  Stat.,  44 
6411-6413,  6415,6416,  8168,  8169,  8171. 

Minnesota. — 2  Rev.  Stat.  1894, 4  5750- 

Mississippi. — Code  1892,  4  927. 

Missouri.— Rev.  Stat.  1889,  44  2177- 
2182. 

Montana. — Code  Civ.  Pro.  1895, 
4  1810. 

Nebraska. — Cons.     Stat.      1893,    44 

4913-4915- 

Nevada.'-Gen.   Stat.  1885,  44  3448, 

3625. 

Ne-w  yersey. — Revision  N.J.,  **Prac- 
tice,"  44  155-159. 

New  Mexico. — Comp.  Laws  1884, 
4  3094. 

New  Tork. — 2  Bliss  Anno.  Code  (4th 
ed.  1895),  4  1914;  N.  Y.  Code  Civ. 
Pro.,  44  803-809. 

North  Carolina.— 1  Code  Civ.  Pro. 
1883,  44  578-581. 

North  Dakota.— Rev,  Code  1895,  4 

Ohio.— Rev.  Stat.  1894,  44  5289- 
5293. 

Oklahoma.— StAt.  1893,  444^58, 4259. 

Oregon. — Hill's  Anno.  Laws,  vol.  i, 
4521,  p.  468. 

Pennsylvania. — i  Stat.  (12th  cd. 
1894),  P-  8i3»  4  I ;  pp.  775,  776,  778. 

Rhode  Island.— Gen,  Stat.  1896,  p. 
840t  44  35,  36;  p.  841,447. 


South  Carolina. — Code  Civ.    Pro., 

44  389-398. 

South  Dakota. — Session  Laws  1890, 
c.  105  {re-enacting  Comp.  Laws  Dak., 
4438). 

Tennessee,— Code  (Milliken  &  Ver- 
trees,  1884),  44  4649-4658. 

Texas. — i  Sayles  Civ.  Stat.,  art. 
2216,  2239. 

6^/«^.— Comp.  Laws  1888,  44  39^5, 
3906. 

Virginia.— Code  1887,  44  3370, 3371, 
3372. 

Washington.— 2  HUl's  Stat.,  4   1686. 

West  Virginia. — Code  1887,  p.  806, 
4422,  23;p.  811,  4  43. 

Wisconsin. — 2  Sanb.  &  B.  2155,  2156, 
444096,4183. 

Wyoming.— Rev.  Stat.  1887,  44 
2636-2641. 

United  States. — Rev.  Stat.,  4  724. 

England, — Judicature  Act  36  &  37 
Vict.,  c.  66 ;  Schedule  Rules  25,  26,  27. 

1.  Nevada.— Gen.  Stat.  1885,  4  3625. 

New  Tork. — 2  Bliss  Anno.  Code 
(4th  ed.),  4  1914,  p.  2427. 

North  Carolina. — Code  Civ,  Pro., 
4  332.  See  also  School  Committee  v. 
Kesler,  66  N.  Car.  323 ;  Strudwick  v. 
Brodnax,  83  N.  Car.  401 ;  Forsyth 
Com'rs  V.  Lemly,  85  N.  Car.  341. 

North    Dakota.— Rev.    Stat.    Code 

1895,  4  5645. 

South  Carolina. — Code  Civ.  Pro., 
4390. 

South  Dakota. — Sess.  Laws  1890,  c. 
105  {re-enacting  Dak.  Code  Civ.  Pro., 

4438). 

Wisconsin.  —  Rev.  Stat,  4  ¥^\ 
Cleveland  v.  Burnham,  60  Wis.  16; 
Whereatt  v.  Ellis,  65  Wis.  639. 

S.  Georgia. — In  this  state  there  arc 
statutes  providing  for  discovery  both 
in  courts  of  law  (Code  1882,  44  38io» 
381 1,  3814)  and  in  courts  of  equity 
(Code  1882,  44  3101,  3102,  3103). 

Virginia.— Code  1887,  43372,  p.  803. 

8.  Alabama. — Mallory  v,  Matlock, 
10  Ala.  596 ;  Cannon  v.  McNab,  48  Ala. 
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English  decisions,  subsequent  to  the  enactment  of  statutes  em- 
powering courts  of  law  to  compel  discovery,  affirm  the  right  of 
courts  of  equity  to  entertain  jurisdiction  of  bills  of  discovery.* 
The  reasoning  of  the  courts  which  affirm  the  right  to  maintain  a 
bill  of  discovery,  where  this  right  is  not  expressly  taken  away  by 
statute,  is  that  where  a  court  of  equity  has  original  jurisdiction, 
and  statutes  confer  upon  the  common-law  courts  a  similar  power, 
the  jurisdiction  of  equity  is  not  thereby  ousted.*    On  the  other 


99;  Continental  L.  Ins.  Co.  v.  Webb, 
54  Ala.  688 ;  Shackelford  v.  Bankhead, 
72  Ala.  476;  Handley  v,  Heflin,  84  Ala. 
600;  Virginia,  etc.,  Min.,  etc.,  Co.  v. 
Hale,  93  Ala.  543 ;  Wood  v,  Hudson, 
96  Ala.  469. 

Maryland.  —  Union  Passenger  R. 
Co.  V.  Baltimore,  71  Md.  238. 

Massachusetts. — Post  v.  Toledo,  etc., 
R.  Co.,  144  Mass.  341,  where  it  was 
held  that  a  corporation,  organized  un- 
der the  laws  of  another  state,  which 
has  obtained  a  judgment  in  that  state 
against  a  corporation  also  organized 
under  the  laws  of  that  state,  may 
maintain  a  bill  of  discovery  in  Massa- 
chusetts against  the  officers  of  the 
debtor  corporation. 

Mississippi. — In  Buckner  v.  Fergu- 
son, 44  Miss.  677,  and  Meridian  First 
Nat.  Bank  v,  Phillips,  71  Miss.  51,  bills 
of  discovery  were  allowed,  and  no  ques- 
tion seems  to  have  been  raised  as  to  the 
propriety  or  the  right  of  filine  them ;  and 
in  Millsaps  v.  Pfeiffer,  44  Miss.  807,  the 
court,  in  referring  to  the  statutory  pro- 
visions relating  to  discovery,  said: 
'*  This  act  does  not  oust  the  court  of 
chancery  of  its  original  jurisdiction 
of  cross -bills,  when  filed  for  discovery 
only.  It  furnishes  a  cumulative  mode 
of  obtaining  the  testimony  of  the  com- 
plainants in  the  original  bill,  and  does 
not  take  from  that  court  the  right  to 
entertain  such  bills,  even  when  they 
call  for  discovery  alone,  and  much  less 
when  they  call  for  both  discovery  and 
relief,  as  m  the  present  case.** 

Newyersey. — Howell  v.  Ash  more, 
9  N.  J.  Eq.  82 ;  ShotwcU  v.  Smith,  20  N. 
t.  Eq.  79.  A  party  may  still  file  across 
bill  of  discovery  notwithstanding  the 
statutory  provisions  making  parties 
competent  witnesses.  Ames  v.  New 
Jersey  Franklinite  Co.,  12  N.  J.  Eq.  68. 
See  also   Krueger  v.  Ferrj,  41  N.  J. 

Eq.  432- 

Pennsylvania. — The  acts  allowing 
a  party  to  call  his  adversanr  as  a  wit- 
ness will  not  prevent  the  filing  of  a 


bill  of  discovery,  at  least  when  the  ad- 
versary is  a  corporation.  Block  v.  Uni- 
versal Ins.  Co.,  40  Leg.  Int.  (Pa.)  160. 

Tennessee. — Elliston  v.  Hughes,  1 
Head  (Tenn.)  225. 

West  Ki>W«itf.— -Russell  v.  Dicke- 
schied,  24  W.  Va.  61 ;  Hartman  v.  Ev- 
ans, 38  W.  Va.669. 

Illinois. — Grimes  v.  Hilliary,  38  III. 
App.  246.  See  also  Kendallville  Re- 
frigerator Co.  V.  Davis,  40  111.  App. 
616,  where  the  court  said  :  **  Such  leg- 
islation does  not  deprive  equity  of  ju- 
risdiction to  compel  discovery  where 
such  jurisdiction  would  be  exercised 
before  the  statute,  particularly  where 
there  is  another  ground  of  jurisdiction, 
to  wit,  account,  as  there  is  in  this  bill. 
A  strict  bill  of  discovery  to  obtain  evi- 
dence to  be  used  in  an  action  at  law 
may  be  abrogated  by  implication,  but 
even  that  is  doubtful.  The  jurisdic- 
tion in  equity  was  established  at  the 
time  when  parties  were  incompetent  as 
witnesses.  Statutes  rendering  parties 
competent  do  not  necessarily  abrogate 
such  jurisdiction."  See  also  Kennedy 
V.  Kennedy,  66  111.  191. 

1.  Lovell  V,  Galloway,  17  Beav.  i ; 
British  Empire  Shipping  Co.  v,  Soames, 
3  Kay  &  J.  433 ;  Magnay  v.  Mines,  i 
Jur.  N.  S.  153;  Walker  v.  Mickle- 
thwait,  I  Dr.  &  Sm.  49. 

S.  Union  Passenger  R.  Co.  v,  Balti- 
more, 71  Md.  238;  Russell  v.  Dicke- 
schied,  24  W.  Va.  68.  Sec  also  Shot- 
well  V.  Smith,  20  N.  J.  Eq.  81,  where 
it  is  said :  **  This  ancient  and  well-set- 
tled jurisdiction  is  not  taken  away  by 
the  fact  that  courts  of  law  have  been 
clothed  with  powers  to  compel  dis- 
covery in  such  cases  by  the  oatn  of 
the  complainant.  Besides,  the  power 
given  to  courts  of  law  is  not  so  com- 
plete and  ample  as  the  power  to  com- 
pel discovery  in  chancery.  At  law 
the  plaintifif  cannot  be  compelled 
actually  to  answer;  the  only  penalty 
is  that  the  court  may  stop  his  proceed- 
ings in  the  suit." 
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hand,  it  has  been  held  in  Missouri  and  South  Carolina  that  bills 
of  discovery  cannot  be  maintained ;  *  in  Texas  it  has  been  held 
that  bills  of  discovery  are  superseded  by  the  remedies  given  by 
statute ;  *  and  in  Ohio  such  bills  have  been  declared  to  be  practi- 
cally obsolete.* 

In  the  federal  courts  the  filing  of  bills  of  discovery  has  been 
pern^itted,*  but  the  probable  weight  of  authority  discountenances 
the  practice.* 

In  Maine  and  Michigan  the  right  to  file  a  bill  of  discovery 
is  still  recognized,  but  the  right  is  restricted  to  cases  specially 
provided  for  by  statute.® 

1.  Bond  V.  Worley,  26  Mo.  253;  Hall 
-v.  Joiner,  i  S.  Car.  186. 

2.  Love  V.  Keowne,  58  Tex.  197. 
8.  Chapman  v.  Lee,  45  Ohio  St.  356. 
4.  Paine  v,  Warren,  33  Fed.   Rep. 

358 ;  Guyot  v.  Hilton,  32  Fed.  Rep.  743 ; 
Colgate  V,  Compagnie  Francaise,  etc., 
23  Fed.  Rep.  82,  where  a  bill  was  al- 
lowed in  the  United  States  Circuit 
Court,  against  a  corporation,  to  compel 
discovery  in  aid  of  an  action  at  law 
against  the  corporation  for  damages 
for  infringement  of  a  patent.  The 
court  said:  *'No  principle  is  more 
vigorously  asserted  by  courts  of  equity 
than  that  they  will  not  yield  a  juris- 
diction once  legitimately  exercised, 
because  an  enlargement  of  the  ordinary 
powers  of  the  courts  of  law  has  ren- 
dered a  resort  to  equity  no  longer  nec- 
essary. There  can  be  no  ebb  and  flow 
of  jurisdiction  dependent  upon  exter- 
nal changes.  Being  once  legitimately 
vested  in  the  court,  it  must  remain 
there  until  the  legislature  shall  abolish 
or  limit  it ;  for  without  some  positive 
act  the  just  inference  is  that  the  legis- 
lative pleasure  is  that  the  jurisdicuon 
shall  remain  upon  its  old  foundations." 

6.  In  Rindskopf  v.  Platto,  29  Fed. 
Rep.  130,  the  right  to  file  a  bill  of  dis- 
covery in  aid  of  an  action  at  law  was 
denied.  In  Bx  p.  Boyd,  105  U.  S.  647, 
the  court  said  that  a  bill  of  discovery 
in  aid  of  an  action  at  law  "would 
scarcely  be  resorted  to  *  *  *  when 
parties  are  competent  witnesses,  and 
can  be  compelled  to  answer  under 
oath  all  relevant  interrogatories  prop- 
erly exhibited." 

In  Drexel  v.  Bemey,  14  Fed.  Rep. 
268,  it  was  said  that  **The  jurisdiction 
of  a  court  of  equity  in  this  regard  [as 
to  compelling  discovery]  rests  upon 
the  inability  of  the  common-law  courts 
to  obtain  or  compel  the  testimony 
sought,  and  when  it  can  be  obtained 


by  process  of  the  latter  it  is  an  abuse 
of  the  powers  of  chancery  to  inter- 
fere." 

In  U.  S.  V.  M'Laughlin,  24  Fed. 
Rep.  823,  it  is  said  to  be  doubtful 
whether  a  pure  bill  of  discovery  can 
be  maintained ;  and  in  Heath  v,  Erie 
R.  Co.,  9  Blatchf.  (U.  S.)  316,  it  is  said 
that  a  bill  of  discovery  is  no  longer 
necessary,  and  that  '*  the  theory  and 
basis  of  a  bill  of  discovery  in  equity, 
in  aid  of  a  defense  in  another  suit,  is 
that  the  court  in  which  such  other  suit 
is  pending  has  no  means  of  compelling 
a  discovery  from  the  plaintiff  therein, 
of  facts  material  to  the  defense." 

In  Preston  v.  Smith,  26  Fed.  Rep. 
884,  Justice  Brewer  said  that  bills  of 
discovery  had  fallen  into  a  condition 
of  **  innocuous  desuetude." 

6.  MaJne.— In  this  state  bills  which 
seek  a  discovery  only  in  aid  of  an  ac- 
tion at  law  cannot  be  maintained.  The 
jurisdiction  of  courts  of  equity  is  lim- 
ited by  statute  to  cases  in  which  it  can 
give  relief  and  to  those  in  which  the 
power  to  require  a  discovery  is  specially 
given.     Warren  v.  Baker,  43  Me.  570. 

Jn.  Mlcbiifui  the  earlier  decisions 
(Riopelle  v.  Doellner,  26  Mich.  102; 
Shelden  v.  Walbridge,  44  Mich.  251) 
under  the  statutes  declare  broadly  that 
a  bill  of  discovery  will  not  lie  in  that 
state.  But  the  court  in  other  decisions 
(Hubbard  v.  McNaughton,  43  Mich. 
223;  Tumbull  f.  Prentiss  Lumber  Co., 
55  Mich.  392)  seems  inclined  to  limit 
this  rule  to  bills  of  discovery  in  aid  of 
actions  at  law.  And  it  expressly  rec- 
ognizes the  right  to  seek  a  discovery 
in  a  judgment  creditor's  bill.  In  one 
of  these  decisions  (Hubbard  v,  Mc- 
Naughton, 43  Mich.  223)  it  is  said 
obiter:  **No  universal  rule  can  be  laid 
down  where  most  of  the  facts  must 
necessarily  be  within  the  knowledge 
of  defendants.    Under  the  old  practice, 
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In  Oondviioii  it  may  be  stated  that  the  correct  doctrine  deducible 
from  this  mass  of  conflicting  decisions,  both  on  principle  and  on  the 
weight  of  authority,  is  that  the  jurisdiction  of  courts  of  equity  to 
entertain  bills  of  discovery  is  not  abrogated  by  these  statutes,  unless 
they  contain  express  provisions  to  that  effect. 

6.  Olgeotioni  to  Disoovery — a.  That  Discovery  Sought  Is 
Immaterial. — While  a  discovery  will  be  granted  if  the  matter 
inquired  of  has  any  pertinency  to  the  issue  at  law,  it  is  well 
settled  that  a  defendant  is  not  bound  to  answer  any  allegations  in 
the  bill,  a  discovery  as  to  which  will  not  be  material  or  relevant  to 
the  relief  sought  by  the  bill  if  it  seeks  relief  as  well  as  discovery, 
or  to  the  suit  in  aid  of  which  discovery  is  sought,  if  the  bill  be  a 
pure  bill  of  discovery.*  Nor  will  the  defendant  be  compelled  to 


before  parties  became  competent  as 
witnesses,  it  was  often  necessary  to 
draw  out  such  matter  by  discovery, 
and  it  is  still  competent,  although  not 
common^  to  do  so^^  and  this  language 
seems  to  be  approved  in  McCreery  v. 
Bay  County  Circuit  Judge,  93  Mich. 
463.  In  the  case  last  mentioned,  which 
was  a  pure  bill  of  discovery  filed  by 
creditors,  the  court  held  that  the  stat- 
ute making  parties  competent  witnesses 
did  not  repeal  the  statutory  provision 
(How.  Stat.  §§  6614,  6615,  6617,  8168, 
8169)  giving  the  chancery  court  power 
to  compel  a  discovery  in  suits  by  judg- 
ment creditors  to  enforce  their  judg- 
ment. 

1.  Connecticut, — Butler  v.  Catling, 
I  Root  (Conn.)  310. 

Neiv  ror*.— Wiswall  v.  Wandell,  3 
Barb.  Ch.  (N.  Y.)  312;  Gelston  v. 
Hoyt,  I  Johns.  Ch.  (N.  Y.)  543;  Utica 
Ins.  Co.  V,  Lynch,  3  Paige  (N.  Y.) 
an;  Kuypers  v.  Reformed  Dutch 
Church,  6  Paige  (N.  Y.)  570. 

Tennessee,  —  French  v.  Rainey,  2 
Tenn.  Ch.647;  Whitesides  v.  Lafferty, 
9  Humph.  (Tenn.)  27;  Lindsley  v. 
James,  3  Coldw.  (Tenn.)  477. 

United  States, — Hardeman  v.  Har- 
ris, 7  How.  (U.  S.)  726. 

England, — Desborough  v.  Curlcw- 
iss,  3  Y.  &  Coll.  175;  Wood  v,  Hitch- 
ings,  3  Beav.  504;  Finch  v.  Finch,  2 
Ves.  492 ;  Harvey  v.  Morris,  Nels.  214 ; 
Montague  r.  Dudman,  2  Ves.  399;  Car- 
ver V.  Pinto  Leite,  L.  R.  7  Ch.  90; 
Moore  v.  Craven,  L.  R.  7  Ch.  94,  note ; 
Kay  V,  Hargreaves,  14  L.  T.  N.  S.  281 ; 
Mant  V.  Scott,  3  Price  477 ;  Codring- 
ton  V,  Codrington,  3  Sim.  519;  Agar 
V,  Bective,  i  L.  J.  Ch.  132 ;  Phelps  v, 
Prothero,  12  Jur.  667;  Askam  v, 
Thompson,  4  Price  330 ;  Bligh  v.  Ben- 


son, 7  Price  205 ;  Forbes  v.  Tanner,  9. 
Tur.  N.  S.  455,  II  W.  R.  414;  Great 
Western  Colliery  Co.  v.  Tucker,  L. 
R.oCh. 376,43 L.J.Ch. 518;  Mansfield 
V.  (Jhilderhouse,  4  Ch.  Div.  82;  Hoff- 
mann V.  Postill,  L.  R.4Ch.  673;  In  re 
Leigh's  Estate,  6  Ch.  Div.  256;  Atty.- 
Gen.  V,  Gaskill,  20  Ch.  Div.  519; 
Wicr  V,  Tucker,  L.  R.  14  Eq.  2c;; 
Minet  v.  Morgan,  L.  R.  8  Ch.  361; 
Hincks  v.  Nelthorpe,  i  Vem.  204; 
Baker  v.  Pritchard,  2  Atk.  388;  Rich- 
ards V.  Jackson,  18  Ves.  Jr.  472 ;  Costa 
Rica  V.  Erlanger,  44  L.  J.  Ch.  281 ; 
British  Empire  Shipping  Co.  v.  So- 
mers,  26  L.  J.  Ch.  759. 

**  The  plaintiff  is  at  least  compelled 
to  confine  his  questions  to  matters 
which  have  a  possible  relation  to  the 
controversy,  and  cannot  ask  a  reply  to 
anything  which  is  necessarily  imperti- 
nent to  the  issue.  Were  it  not  for 
these  restraints,  the  purchase  of  a  sub- 
pcena  in  equity  would  confer  an  in- 
quisitorial power,  which  would  speed- 
ily be  exercised  for  the  purposes  of 
malicious  curiosity  or  speculative  cu- 
pidity, and  bills  of  discovery  would  be 
filed,  not  to  aid  in  the  determination  of 
issues  already  formed,  but  to  find  out 
matter  for  future  controversy.  No 
man's  title  would  be  safe,  no  man's- 
business  secure."  Waldron  v.  Bayard, 
I  Phila.  (Pa.)  484. 

WHat  Is  and  b  Not  Material  Dliutnted. 
— A  bill  to  enjoin  defendant  from 
keeping  a  ferry,  at  a  place  at  which 
plaintiff  claimed  an  exclusive  right  to 
maintain  a  ferry,  alleged  that  defend- 
ant was  keeping  a  ferry  in  violation  of 
plaintiff's  rights ;  that  he  was  using  the 
same  under  a  pretended  license,  but  if 
any  license  had  been  given  defendant 
it  was  given  in  fraud  of  complainant's^ 
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answer  impertinent,  oppressive,  or  vexatious  questions.*  Although 
the  court  will  not  in  general  weigh  closely  the  materiality  of  the 
discovery  sought,  still  if  the  discovery  is  such  as  might  be  used  for 
purposes  prejudicial  to  defendant  irrespective  of  the  suit,  the  court 
will  look  narrowly  into  the  question  whether  there  is  a  reasonable 
prospect  of  its  being  of  material  service  to  the  plaintiff  at  the 
hearing.* 

Test  of  Materiality. — What  are  and  what  are  not  material  interrog- 
atories, is  not  very  easily  determinable ;  perhaps  the  best  test  is 
that  if  the  defendant  should  answer  in  the  affirmative,  and  the 
admission  would  be  of  any  use  to  the  plaintiff  in  the  cause,  either 
to  assist  his  equity  or  to  advance  his  claim  to  relief,  the  inter- 
rogatory is  material,  otherwise  the  interrogatory  is  not  material.* 


rights  and  without  any  notice  to  them. 
The  bill,  however,  contained  no  allega- 
tion that  complainants  owned  the  land 
through  which  the  road  adjoining  the 
ferry  ran.  It  was  held  that  the  aver- 
ment as  to  want  of  notice  was  not  ma- 
terial to  any  purpose  of  the  suit.  Wis- 
wall  v.  Wandell,  3  Barb.  Ch.  (N.  Y.) 
312. 

Where  an  original  bill  sought  to  set 
aside  an  appointment  on  the  ground 
of  fraud,  and  plaintiff  then  amended 
his  bill  and  inquired  as  to  the  mode  in 
which  the  appointment  was  executed 
and  attested,  it  was  held  that  plaintiff 's 
case  being  one  of  legal  validity  and 
equitable  invalidity  the  inquiries  were 
irrelevant,  and  need  not  be  answered. 
Codrington  v.  Codrington,  3  Sim.  519. 

Questions  respecting  proceedings  in 
foreign  parts,  relating  to  infringements 
of  plaintiff's  patent,  are  immaterial. 
Hoflfmann  v,  Postill,  L.  R.  4  Ch.  673. 

On  a  bill  by  a  canal  company  to 
restrain  the  diversion  of  their  water 
by  a  waterworks  company,  defendant 
filed  an  interrogatory  seeking  infor- 
mation as  to  the  sale  of  their  surplus 
water  by  the  canal  company.  It  was 
held  that  the  information  sought  was 
material  as  showing  whether  the  canal 
company  had  used  the  water  for  proper 
purposes  of  their  canal,  or  suffered 
damage  by  its  withdrawal,  and  that 
the  interrogatory  must  be  answered. 
Wilts,  etc.,  Canal  Nav.  Co.  v.  Swindon 
Waterworks  Co.,  20  W.  R.  353. 

A  bill  of  discovery  in  aid  of  a  suit  at 
law  cannot  be  maintained  if  the  matter 
sought  to  be  discovered  would  not  be 
admissible  as  evidence  in  the  action  at 
law  when  obtained.  Bailey  v.  Dean, 
5  Barb.  (N.  Y.  )  297. 

Where  the  pleadings  constitute  no 


defense  to  an  action,  the  defendant  ha8 
no  right  to  a  discovery  by  interroga- 
tories.    Lamson  v.  Falls,  6  Ind.  309. 

Ub^Imb  DiBoovery. — As  the  answer  of 
one  codefendant  cannot  be  used  as 
evidence  against  another,  a  discovery 
for  such  purpose  will  not  be  granted. 
Dykers  v.  Wilder,  3  Edw.  Ch.  (N.  Y.) 
496. 

Wbere  Maltan  Are  wttbln  Complaln- 
ant'fl  Knowle<lge. — A  bill  for  discovery 
cannot  be  maintained  where  it  shows 
that  the  complainant  has  full  knowl- 
edge of  the  matter  as  to  which  discov- 
ery is  sought.  McKee  v.  Coffee,  58 
Miss.  653. 

1.  Mansell  v.  Feeney,  9  W.  R.  610, 
4  L.  T.  N.  S.  437;  Elmer  v.  Creasy, 
L.  R.  9  Ch.  73 ;  West  of  England,  etc.. 
Bank  v.  Nickalls,  6  Ch.  Div.  617; 
Ashworth  v,  Roberts,  45  Ch.  Div.  623; 
Alexander  v,  Scotland  Mortg.  Co.,  47 
Fed.  Rep.  131 ;  Com.  v.  Perkins,  124 
Pa.  St.  36;  Janson  v.  Solarte,  a  Y.  & 
Coll.  132. 

2.  Carver  v.  Pinto  Leite,  L.  R.  7  Ch. 
90;  Moore  v.  Craven,  L.  R.  7  Ch.  94, 
note ;  Lea  v.  Saxby,  32  L.  T.  N.  S.  731. 

In  a  suit  to  enjoin  the  infringement 
of  trade-marks  the  defendants  should 
not  be  compelled  to  disclose  the  names 
of  customers  or  the  names  of  persons 
to  or  from  whom  letters  were  sent  or 
received,  or  any  prices,  inasmuch  as 
such  discovery  might  be  used  in  a 
manner  prejudicial  to  the  defendants 
in  their  trade,  and  would  not  be  likely 
to  assist  the  plaintiffs  in  making  out 
their  case.  Carver  v.  Pinto  Leite,  L. 
R.  7  Ch.  90. 

8.  Story's  Eq.  PI.,  §  803;  Mitford's 
Eq.  PL,  by  Jeremy,  306;  Gresley  on 
Evidence,  17,  18,  and  20 ;  Hare  on  Disc. 
160,  162,  198 ;  Agar  V.  Regent's  Canal 
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If  thert  Are  Sereral  BefendAmti,  a  defendant  from  whom  the  discovery 
sought  would  not  be  material  need  not  make  it.  A  defendant 
need  not  make  answer,  except  to  so  much  of  the  bill  as  is  essential 
to  enable  plaintiff  to  get  a  complete  decree  against  him.* 

b.  That  Discovery  Sought  may  Criminate  Defendant— 

( l)  The  Rule  Stated— {%)  Am  to  Criminatory  Matton.— It  is  a  well-settled 
rule  in  chancery,  as  well  as  at  law,  that  no  person  can  be  com- 
pelled to  make  a  discovery  of  matters  which  would  subject  him  to 
a  criminal  prosecution  *  The  general  rule  stated  covers  not  only 
cases  where  such  would  be  the  direct  consequence  of  the  discovery, 
but  also  cases  where  the  discovery  has  any  tendency  to  subject 
the  defendant  to  a  criminal  prosecution.' 


Co.,  Coop.  213 ;  Mant  v,  Scott,  3  Price 
477;  Hirst  V.  Peirse,  4  Price  339; 
Askam  v.  Thompson,  4  Price  330; 
Kujpers  v.  Reformed  Dutch  Church, 
6  Paige  (N.  Y.)  570;  Bally  v.  Kenrick, 
13  Price  391 ;  Beall  v.  Blake,  10  Ga. 
.  460;  Hardeman  v.  Harris,  7  How.  (U. 
S.)  726. 

1.  Story's  Eq.  PI.,  MSS;  ^  Dan. 
Ch.  Pr.  353.  But  see  Marsh  v.  Keith, 
6  Jur.  N.  S.  1 182. 

A  trustee  or  incumbrancer  interested 
only  in  part,  or  heir  at  law,  always  an- 
swers to  so  much  of  the  bill  as  applies 
to  him,  and  need  not  answer  the  rest 
of  it.  Agar  v.  Regent's  Canal  Co., 
Coop.  214. 

S.  Connecticut, — Northrop  v.  Hatch, 
6  Conn.  363;  Skinner  v,  Judson,  8 
Conn.  533. 

Georgia. — ^Thomton  v,  Adkins,  19 
Ga.  464;  Higdon  v.  Heard,  i4Ga.255; 
Marshall  v.  Riley,  7  Ga.  367. 

Kentucky.— l^igti  v.  Everheart,4T. 
B.  Mon.  (Ky.)  381. 

Maryland. — Salmon  v.  Ciagett,  3 
Bland  (Md.)  125;  Wolf  v.  Wolf,  2 
Har.  &  G.  (Md.)  388;  Broadbent  v. 
State,  7  Md.  416. 

Netv  Jersey. — Marsh  v.  Marsh,  16 
N.  J.  Eq.  391 ;  Bailey  v.  Stiles,  3  N.  J. 
Eq.  245;  Black  v.  Black,  26  N.  J.  Eq. 

431- 

New  Torh. — Leggett  v.  Postley,  2 
Paige  (N.  Y.)  599;  Union  Bank  v. 
Barker,  3  Barb.  Ch.  (N.  Y.)  358; 
Deas  r.  Harvie,  2  Barb.  Ch.  (N.Y.)  448; 
Conant  v,  Delafield,  3  Edw.  Ch.  (N. 
Y.)  201. 

North  Carolina. — Patterson  v.  Pat- 
terson, 1  Hayw.  (N.  Car.)  167. 

Tennessee. — Shea  r.  Knoxville,  etc., 
R.  Co.,  6  Baxt.  (Tenn.)  277. 

Virginia, — Northwestern  Bank  f. 
Nelson,  i  Gratt.  ( Va.)  108. 


United  States. — Ocean  Ins.  Co.  v. 
Fields,  3  Story.  (U.  S.)  59. 

England. — Bales  v.  Procter,  i  Ch. 
Rep.  144 ;  Paxton  v.  Douglas,  19  Ves. 
Jr.  235;  Lloyd  v.  Passingharo,  16  Ves. 
Jr.  59;  Claridge  x\  Hoare,  14  Ves.  Jr. 
65;  Lee    V,  Read,  5  Beav.  381,  6  Jur. 

1036;  Southall  V.  ,  Younge   308; 

Lichfield  v.  Bond,  6  Beav.  88,  7  Jur. 
209 ;  Thorpe  v.  Macauley,  5  Madd.  218; 
Glynn  v.  Houston,  i  Keen  329;  Mon- 
tague's Case,  Cary  12;  Hatfield  v. 
Hatfield,  5  Bro.  P.  C.  100;  Cartwright 
V.  Green,  8  Ves.  Jr.  405;  Ex  p.  Symes, 
II  Ves.  Jr.  523 ;  Selwyn  i'.  Honey  wood, 
9  Mod.  419;  Fleming  v.  St.  John,  2  Sim. 
181;  Heriz  v.  Riera,  11  Sim.  318,  5  Jur. 
20;  Fisher  v.  Owen,  8  Ch.  Div.  645; 
WalHs  V.  Portland,  8  Bro.  P.  C.  161 ; 
Sharp  V.  Carter,  3  P.  Wms.  375;  Hitch- 
ins  V.  Lander,  Coop.  34;  Oliver  v. 
Haywood,  i  Anitr.  82;  London  v. 
Ainsley,  i  Anstr.  158;  East  India  Co. 
V.  Campbell,  i  Ves.  246;  Christie  v. 
Christie,  L.  R.  8  Ch.  499. 

IMfoorery  toy  Married  Woman.  —  A 
married  woman  cannot  be  compelled 
to  discover  any  matter  that  may  sub- 
ject her  husband  to  a  charge  of  felony. 
Cartwright  v.  Green,  8  Ves.  Jr.  405. 

8.  Butler  r.  Catling,  i  Root  (Conn.) 
310;  Northrop  v.  Hatch,  6  Conn.  363; 
Marshall  v.  Riley,  7  Ga.  367 ;  Higdon 
V.  Heard,  14  Ga.  255;  Broadbent  v. 
State,  7  Md.  416 ;  Adams  v.  Porter,  i 
Cush.  (Mass.)  170;  Bay  State  Iron  Co. 
V.  Goodall,  39  N.  H.  223;  March  v, 
Davison,  9  Paige  (N.  Y.)  580;  Taylor 
V.  Bruen,  2  Barb.  Ch.  (N.  Y.)  301 ; 
Shea  V.  Knoxville,  etc.,  R.  Co.,  6 
Baxt.  (Tenn.)  277;  Northwestern  Bank 
V.  Nelson,  i  Gratt.  (Va.)  108;  Stewart 
V.  Drasha,  4  McLean  (U.  S.)  563; 
Paxton  V.  Douglas,  19  Ves.  Jr.  225; 
Ex  p.  Symes,  11  Ves.  Jr.   523;  Cart- 
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Tlie  Principle  npon  Whioh  the  Court  AoU  in  these  cases  is  that  *'  the 
defendant  is  not  to  be  called  upon  to  discover  the  principal  fact  or 
any  one  of  a  long  series  or  chain  of  facts  which  may  contribute 
to  establish  a  criminal  charge  against  himself.  He  may  protect 
himself  by  demurrer,  plea,  or  answer,  or  in  any  way  in  which  he 
can  bring  the  matter  fairly  under  the  consideration  of  the  court.*** 

(b)  Ai  to  Penalties  and  Forfeitnres. — The  defendant  cannot  be  com- 
pelled to  discover  anything  which  will  subject  him  to  a  penalty 
or  forfeiture.*  So,  also,  he  is  not  bound  to  disclose  anything  which 
might  have  a  tendency  to  subject  him  to  a  penalty  or  forfeiture.* 


Wright  V,  Green,  8  Ves.  Jr.  405 ;  Mac- 
callum  V,  Turton,  2  Y.  &  J.  183;  Nob- 
kissen  v.  Hastings,  2  Ves.  Jr.  84,  4 
Bro.  C.  C.  252;  Sharp  v.  Carter,  3  P. 
Wms.  375 ;  Wallis  v.  Portland,  8  Bro. 
P.  C.  161. 

1.  Lee  V.  Read,  5  Beav.  381.  In 
Paxton  V.  Douglas,  19  Ves.  Jr.  225, 
the  rule  has  been  thus  stated  by  Lord 
Eldon :  *'  In  no  stage  of  the  proceed- 


ings ^ 


can  a  party  be  compelled  to 


answer  any  question  accusing  himself, 
or  anyone  in  a  series  of  questions  that 
has  a  tendency  to  that  effect ;  the  rtile 
in  these  cases  being  that  he  is  at  lib- 
erty to  protect  himself  against  answer- 
ing, not  only  the  direct  question 
whether  he  did  what  was  illegal,  but 
also  everr  question  fairly  appearing  to 
be  put  with  the  view  of  drawing  from 
him  an  answer  containing  nothing  to 
affect  him  except  as  it  is  one  link  in 
a  chain  of  proof  that  is  to  affect 
him.'' 

Beawm  for  Bole. — And  the  reason  for 
the  rule  exempting  a  defendant  from 
disclosing  matters  which  would  or 
might  subject  him  to  a  criminal  prose- 
cution lies  in  the  constitutional  guar- 
anty that  no  man  shall  be  bound  to 
answer  questions  which  may  convict 
him  of  a  crime. 

2.  Georgia, — Thornton  v.  Adkins, 
19  Ga.  464. 

Illinois. — People  v.  Western  Manu- 
facturers' Mut.  Ins.  Co.,  40  111.  App. 
428. 

Maryland,  —  Salmon  v,  Clagett,  3 
Bland  (Md.)  125 ;  Wolf  t*.  Wolf,  2  Har. 
&  G.  (Md.)  388. 

New  Jersey. — Vanderveer  v.  Hol- 
comb,  17  N.  J.  Eq.  87,  547. 

New  Torh.  —  Lansing  v.  Pine,  4 
Paige  (N.  Y.)  639.      • 

Ohio. — Cadwallader  v.  Granville  Al- 
exandrian Soc,  II  Ohio  292. 

Tennessee.  —  Lindsley  v.  James,  3 
Coldw.  (Tenn.)  477. 


United  States.— V,  S.  v.  Saline 
Bank,  i  Pet.  (U.  S.)  100;  Atwill  v. 
Ferrett,  2  Blatchf.  (U.  S.)  39;  Snow 
V.  Mast,  63  Fed.  Rep.  623 ;  Finch  v. 
Rikeman,  2  Blatchf.  (U.  S.)  301. 

England. — Chauncey  v.  Tahourden, 
2  Atk.  393;  Atty.-Gen.  v.  Vincent, 
Bunb.  192;  Uxbridge  v.  Staveland,  i 
Ves.  56;  Atty.-Gen.  v.  Lucas,  2  Hare 
566,  7  Jur.  1080;  Cooke  v.  Turner,  14 
Sim.  2x8,  8  Jur.  703;  U.  S.  of  America 
V.  M'Rae,  37  L.  J.  Ch.  129;  Boteler 
V.  AUington,  3  Atk.  457;  Duncalf  v, 
Blake,  i  Atk.  52 ;  Honeywood  v.  Sel- 
win,  3  Atk.  276;  Holloway  v.  Shake- 
speare, I  Smith  121 ;  Bird  v.  Hard- 
wicke,  I  Vem.  109;  Selby  v.  Crew,  2 
Anstr.  504;  Chambers  v.  Thompson, 
4  Bro.  C.  C.  433;  Smith  v.  Read,  i 
Atk.  526;  Harrison  v,  Southcote,  i 
Atk.  528;  East  India  Co.  v.  Campbell, 
I  Ves.  246;  Cousins  v.  Smith,  13  Ves. 
Jr.  542;  Mitchell  T^  Koecker,  11  Beav. 
380,  13  Jur.  797 ;  Robinson  v.  Lamond, 
15  Jur.  240. 

Forfeitiire  most  Be  Dlfttnct  flrom  De- 
mand Sned  on. — ^The  forfeiture  must 
be  of  something  distinct  from,  or  col- 
lateral to,  that  which  is  sued  for.  It 
is  not  a  ground  for  refusing  discovery, 
the  object  of  which  is  to  enable  the 
party  filing  the  bill  to  make  his  de- 
fense in  a  suit  at  law,  that  such  discov- 
ery would  defeat  the  action  or  subject 
the  plaintiff  in  a  suit  at  law  to  a  loss  of 
the  debt  or  demand  sued  for.  Conant 
V.  Delafield,  3  Edw.  Ch.  (N.  Y.)  201 ; 
Hare  on  Discovery,  pt.  3,  c.  i.  See 
also  Sharp  v.  Sharp,  3  Johns.  Ch.  (N. 
Y.)  407. 

8.  Atterberry  v.  Knox,  8  Dana  (Ky.) 
282;  Northrop  v.  Hatch,  6  Conn.  363; 
Skinner  v.  Tudson,  8  Conn.  528 ;  Mar- 
shall V,  Riley,  7  Ga.  367;  People  v. 
Western  Manufacturers'  Mut.  Ins.  Co., 
40  111.  App.  428 ;  Legoux  v.  Wante,  3 
Har.  &  J.  (Md.)  184;  March  v.  Davi- 
son, 9  Paige  (N.  Y.)  580;  Taylor  v. 
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Katttr  in  the  Vatnre  of  Penalty  or  Forfeiture. — Nor  is  he  obliged  to 
answer  questions  which  will  subject  him  to  anything  in  the  nature 
of  a  penalty  or  forfeiture.*  But  the  rule  is  not  broad  enough  to 
cover  cases  involving  liquidated  damages  *  which  must  be  distin- 
guished from  penalties,  and  in  making  this  distinction  the  nature 
and  substance  of  the  stipulations  in  regard  to  each  other  must 
govern,  irrespective  of  whether  the  expression  "penalties'*  or 
"  liquidated  damages  "  is  used.* 

How  Forfeiture  Znforoeable. — The  rule  exempting  defendant  from  dis- 
covering matters  which  render  him  liable  to  a  forfeiture  applies 
whether  the  forfeiture  is  enforceable  in  equity  or  at  law.* 

(o)  Ai  to  Matters  Tending  to  Degrade. — Although  the  rule  seems  to 
have  been  otherwise  formerly,*  it  is  now  well  settled  that  the 
mere  fact  that  the  discovery  sought  will  tend  to  disgrace  the 
defendant  will  not  excuse  him  from  answering,  and  that  he  will 
be  bound  to  divulge  any  acts  of  moral  baseness  committed  by  him 
which  do  not  amount  to  an  indictable  crime,  but  to  the  scandal 
and  infamy  arising  from  crimes  he  is  never  to  be  accessory  by 
being  compelled  to  make  discovery.®  The  defendant  is  not  exempt 
from  answering  merely  because  his  answer  will  fasten  upon  him  the 
charge  of  fraud  or  imposition ;  "^  notwithstanding  the  answer  of  the 
defendant  for  the  discovery  of  a  private  fraud  may  tend  to  cast 
great  reproach  on  his  conduct  and  character,  still  he  is  compelled 
to  make  answer.® 

(2)  Applications  of  the  Rule. — The  cases  set  out  in  the  note  will 
serve  to  show  the  application  of  the  rules  enunciated.* 

Bnien,  2  Barb.  Ch.  (N.  Y.)  301 ;  Cad-  nature  of  stipulated  damages  entitling 

wallader7\  Granville  Alexandrian  Soc,  plaintiff  to  a  discovery  in  aid  of  an 

II    Ohio  292;  Northwestern  Bank  v.  action  at  law,  and  that  a  plea  that  the 

Nelson,  i  Gratt.  (Va.)  108;  Stewart  v.  discovery  would  subject  defendant  to 

Drasha,  4  McLean  (U.  S.)  563 ;  Selwyn  penalty  should  be  overruled.    Jones  v. 

V,  Honeywood,  9  Mod.  419;  Firebrass*s  Green,  3  Y.  &  J.  298. 

Case,  2  Salk.  550.  8.  Jones  v.  Green,  3  Y.  &  J.  298. 

1.  Livingston  v.  Tompkins,  4  Johns.  4.  Atty.-Gen.  r.  Lucas,  2  Hare  566. 
Ch.  (N.  Y.)  415;  Rogers  v.  Rathbun,  5.  Atty.-Gen.  v.  Duplessis,   Parker 
I  Johns.  Ch.  (N.  Y.)  367;  Lansing  v.  163. 

Pine,  4  Paige  (N.  Y.)  639;  Cole  v.  Sav-        6.  Chetwynd  v,  Lindon,  2  Ves.  450; 

age.    10   Paige  (N.    Y.)  583;    Taylor  Franco  f.  Bolton,  3  Ves.  Jr.  368;  Watts 

V.  Bruen,   2  Barb.  Ch.  (N.   Y.)  301;  t;.  Smith,  24.  Miss.  77 ;  Attwood  t^.  Coe, 

Vanderveer  v,  Holcomb,  17  N.  J.  Eq.  4  Sandf.  Cn.  (N.  Y.)  412;  Skinner  v. 

87,  547.  Judson,  8  Conn.  528;  Foss  v.  Haynes, 

2.  Jones  v.  Green,   3   Y.  &  J.  298;  31  Me.  81. 

Rolfe  V.  Peterson,  2  Bro.  P.  C.  436.  7.  Skinner  i\  Judson,  8  Conn.  528. 

Where,  by  indenture,  a  farm  was  de-  8.  Skinner  v.  Judson, -8  Conn.  528; 

mised  at  a  yearly  rent  with  a  covenant  Attwood  v.  Coe,  4  Sandf.  Ch.  (N.  Y.) 

by  the  tenant  that  if  during  the  last  412;  Bennet  t*.  Musgrove,  2  Ves.  51; 

three  years  of  the  term  he  should  sow  Chetwynd    v.    Lindon,   2   Ves.    450; 

more  than  seventy-five  acres  of  clover  Bicknell  v.  Gough,  3  Atk.  558. 

in  one  year,  he  should   pay  an  addi-  9.  Crimes — Conspiracy. —  A  fraudu- 

tional  rent  of  ten  pounds  a  year  for  lent   combination    to   commence   suit 

every  acre  above  the  seventy-five  for  against  a  person  with  a  view  of  extort- 

the  remainder  of  the  term,  it  was  held  ing  money  from  him  is  an  indictable 

that   the   additional   rent  was   in  the  offense,  and  the  defendant  is  protected 
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(3)  Exceptions  to  and  Qualifications  of  the  Rule, — Having  stated 
the  rule  and  shown  its  application,  an  attempt  will  be  made  to 
state  exceptions  to  and  qualifications  of  the  rule. 

(»)  Where  Part  of  IMfooyery  Is  Legitimate. — Where  some  of  the  dis- 
covery sought  is  proper  and  other  parts  thereof  would  subject 


from  answering  any  questions  relating 
thereto.  Leggett  v.  Postley,  2  Paige 
<N.  Y.)  599.  See  also  Adams  v.  Por- 
ter, I  Cush.  (Mass.)  170. 

Adultery. — In  a  suit  for  divorce  a 
prayer  for  discovery  as  to  the  commis- 
sion of  adultery  is  demurrable.  Black 
V.  Black,  26  N.  J.  Eq.  431. 

Bigamy. — A  defendant  is  not  bound 
to  discover  any  matters  tending  to 
convict  him  of  bigamy.  Hatfield  v. 
Hatfield,  5  Bro.  P.  C.  100. 

Incestuous  Marriage. — Where  a  bill 
states  defendant's  marriage  with  a  par- 
ticular woman,  a  plea  that  she  is  his 
sister  protects  him  from  discovery  of 
any  matter  forming  a  link  in  the  chain. 
Claridge  v.  Hoare,  14  Ves.  Jr.  65. 

Assault  and  Battery. — A  demurrer 
to  a  bill  of  discovery  in  aid  of  an  ac- 
tion to  recover  damages  for  assault  and 
false  imprisonment  will  be  allowed, 
the  whole  object  of  the  bill  being  to 
obtain  a  discovery  of  matters  which  if 
established  would  subject  the  defend- 
ant to  penal  consequences.  Glynn  v, 
Houston,  I  Keen  339. 

Maintenance. —  A  defendant  is  not 
bound  to  answer  interrogatories  where 
such  answer  would  tend  to  show  main- 
tenance on  his  part.  Wallis  v.  Port- 
land, 8  Bro.  P.  C.  161 ;  Sharp  v.  Car- 
ter, 3  P.  Wms.  375 ;  London  v.  Ains- 
ley,  I  Anstr.  158. 

Criminal  Libel. — Where  in  aid  of  a 
defense  to  an  action  for  libel  discovery 
would  subject  plaintiff  at  law  to  an 
indictment,  he  is  not  bound  to  answer. 
Thorpe  v.  Macauley,  5  Madd.  218. 

Larceny. — Where  a  person  acquired 
custody  of  a  piece  of  furniture  for  the 
purpose  of  repairing  it,  and  converted 
to  his  own  use  money  that  he  found 
therein  concealed  in  a  secret  drawer, 
he  may  demur  to  a  bill  which  seeks 
discovery  as  to  these  facts.  Cartwright 
V.  Green,  8  Ves.  Jr.  405. 

Libel.— The  plaintiff  in  a  libel  suit 
maybe  compelled  to  discover  the  truth 
of  the  alleged  libel  in  aid  of  a  justifi- 
cation at  law,  provided  the  discovery 
will  not  subject  him  toa  criminal  pros- 
ecution or  to  a  penalty  and  forfeiture, 
but  he   cannot   be  compelled  to  dis- 


cover any  matter  which  will  subject 
him  to  a  criminal  prosecution,  or  to  a 
penalty  or  forfeiture.  March  v.  Davi- 
son, 9  Paige  (N.  Y.)  580.  Compare 
Wilmot  V.  Maccabe,  4  Sim.  263. 

Penalties  and  Forfeitures — Forfeiture 
of  Lease. — A  discovery  which  tends 
to  show  the  forfeiture  of  a  lease  will 
be  denied.  Lansing  v.  Pine,  4  Paige 
(N.  Y.)  639;  Firebrass's  Case,  2  Salk. 
550;  Uxbridge  v.  Staveland,  i  Ves.  56. 

Waste. — Where  a  tenant  had  cut 
down  timber,  and  a  bill  was  brought 
against  him  for  discovery,  a  demurrer 
was  allowed  for  the  reason  that  such 
action  on  his  part  being  waste,  his  an- 
swer would  subject  him  to  a  forfeiture. 
Atty.-Gen.  v.  Vincent,  Bunb.  192. 

Usury. — Where  the  purpose  of  a  bill 
is  to  set  aside  a  contract  for  lisury,  de- 
fendant may  demur  to  a  discovery  of 
what  interest  he  agreed  to  take,  be- 
cause he  cannot  set  forth  that  without 
discovering  the  interest  he  has  taken. 
Chauncey  v.  Tahourden,  2  Atk.  392; 
Legoux  V.  Wante,  3  Har.  &  J.  (Md.) 
184.  Contra^  Taylor  v.  Matchell,  i 
How.  (Miss.)  596;  Perrine  v.  Striker, 
7  Paige  (N.  Y.)  598  (under  statute). 

Breach  of  Policy  of  Insurance, — 
Where  a  bill  on  a  policy  of  insurance 
charges  exportation  of  prohibited 
goods  absolutely,  and  no  others,  and 
an  interrogatory  inquires  what  goods 
were  exported,  a  plea  will  lie  to  the 
discovery.    Duncalf  xk  Blake,  i  Atk.  52. 

Breach  of  Trust. — Where  a  party  re- 
ceived a  deed  of  land  without  consid- 
eration and  in  trust  for  the  grantor, 
went  into  possession,  and,  being  sued 
in  ejectment  for  the  land,  defended  un- 
der such  deed;  on  a  bill  of  discov- 
ery brought  by  the  plaintiff  against 
the  defendant  in  ejectment  in  aid  of 
that  action,  after  the  lapse  of  more 
than  one  year  after  such  conveyance, 
it  was  held  that  this  transaction  would 
ordinarily  subject  the  defendant  to  the 
penalty  of  the  statute,  and  that  such 
liability,  while  it  subsisted,  would  pro- 
tect the  defendant  from  a  discovery  of 
the  facts  on  which  it  was  found.  Skin- 
ner V.  Judson,  8  Conn.  528. 

Inftlngement.  —  A    person    charged 
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defendant  to  pains,  penalties,  or  a  criminal  prosecution,  he  is  not 
excused  from  answering  that  part  of  the  discovery  which  is  prop- 
erly sought,*  for  a  bill  may  be  so  framed  that  while  defendant 
will  be  protected  from  withholding  a  discovery  to  a  part,  he  will 
be  bound  to  answer  the  remainder!* 

(b)  Stotutory  Proteotioii  from  Prooaontioii. — The  rule  that  a  defendant 
need  not  discover  matters  which  would  convict  him  of  crime,  or 
have  a  tendency  thereto,  is  inapplicable  where  there  are  statutory 
enactments  specially  providing  that  his  answer  shall  not  be  used 
against  him  in  a  criminal  prosecution.* 

(o)  Stotute  of  Limitations. — A  defendant  cannot  refuse  to  make 
answer  to  discovery  relative  to  facts  stated  in  the  bill,  on  the 
ground  that  if  he  should  do  so  it  would  render  him  liable  to  be 
prosecuted  for  a  criminal  offense,  if  the  period  fixed  by  law  within 
which  he  could  l>e  prosecuted  has  elapsed  before  answer  filed  * 
So  if  the  right  to  sue  for  a  penalty  or  forfeiture  is  barred  by  the 
running  of  the  statute  of  limitations,  defendant  is  bound  to  answer 
for  the  reason  that  the  penalty  or  forfeiture  cannot  be  enforced.* 


with  the  infringement  of  a  copyright 
will  not  be  required  to  discover  any 
matter  in  relation  thereto  which  will 
subject  him  to  a  penalty  or  forfeiture. 
Snow  V.  Mast,  63  Fed.  Rep.  623 ;  Chap- 
man V.  Ferry,  12  Fed.  Rep.  693. 

1.  Fisher  r.  Price,  11  Beav.  194.  See 
also  Durham  v.  Rippon,  4  L.  J.  Ch.  32 ; 
Robinson  v.  Lamond,  15  Jur.  240. 

2.  Cadwallader  xk  Granville  Alexan- 
drian Soc.,  II  Ohio  292. 

That  this  rule  is  founded  on  sound 
reason  and  common  sense  cannot  ad- 
mit of  doubt,  but  it  is  nevertheless  the 
duty  of  a  plaintiff,  who,  by  his  bill, 
seeks  discovery,  a  part  01  which  is 
legitimate  and  part  of  which  cannot  be 
com|>elled,  to  separate  the  two,  for  if 
they  are -so  mixed  up  or  connected  that 
either  by  inference  or  exclusion  they 
may  lead  to  a  discovery  which  might 
subject  the  defendant  to  a  prosecution, 
he  is  not  bound  to  answer  any  portion 
of  them.  Lichfield  v.  Bond,  6  Beav. 
88,  7  Jur.  209. 

8.  Schott  V.  Bragg,  i  T.  &  H.  Pr. 
(Pa.)  96;  Philadelphia  v,  Keysetf  10 
Phila.  (Pa.)  50;  Rose  v.  Savings  Fund, 

6  Phila.  (Pa.)   10;  Perrine  v.  Striker, 

7  Paige  (N.  Y.)  598;  Siffkin  v.  Man- 
ning, 4  Edw.  Ch.*(N.  Y.)  37,  where  it 
was  held  that  on  a  bill  to  get  back 
goods  on  the  ground  that  they  were 
obtained  by  false  pretenses  and  on  a 
fictitious  sale,  defendant  was  bound  to 
answer,  though  such  acts  were  indict- 
able, as  the  statute  forbade  any  use  be- 
ing made  of  the  answer  as  evidence  on 


any  complaint,  or  on  the  trial  of  an 
indictment  for  fraud. 

4.  Divinal  t'.  Smith,  25  Me.  379. 

5.  Skinner  v.  Judson,  8  Conn.  533 ; 
Williams  v.  Farrington,  2  Cox  202,  3 
Bro.  C.  C.  38;  Parkhurst  v.  Lowten,  i 
Meriv.  391 ;  Talbot  v.  Smith,  i  Ridgw. 
L.  &  S.  360;  Anonymous,  i  Vern.  60. 
Contra^  Northrop  v.  Hatch,  6  Conn. 
365,  in  which  the  rule  is  held  other- 
wise, on  the  ground  that  the  dis- 
covery would  nevertheless  disgrace 
the  ciefendant,  and  for  that  reason 
alone  discovery  should  not  be  com- 
pelled. 

Where  the  statute  of  limitations  has 
run  against  the  recovery  of  a  penalty 
for  usury,  a  defendant  cannot  protect 
himself  from  discovery  by  demurrer 
founded  on  liability  of  subjecting  him- 
self to  forfeiture.  Talbot  v.  Smith,  i 
Ridgw.  L.  &  S.  360. 

Where  Time  Ezidres  between  FUlBf 
and  Hearing  of  nea. — Where,  between 
the  filing  and  hearing  of  a  plea  setting 
up  as  a  defense  that  the  discovery 
sought  would  subject  the  defendant  to 
penalties,  the  time  for  suing  for  the 
penalty  expires,  the  plea  will  be  over- 
ruled. Trinity  House  Corp.  v.  Burge, 
2  Sim.  411,  7  L.  J.  Ch.  44. 

Where  Time  Ezplrea  between  First  and 
Second  Answer. — Where,  at  the  time 
the  first  answer  was  put  in,  the  forfeit- 
ures might  have  been  sued  for,  but 
when  the  second  answer  came  in  tlie 
time  for  suing  had  elapsed,  it  was  held 
that  defendant  was  bound  to  make  the 
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(d)  Where  Penalty  is  Waived  by  Plaintiff. — Upon  the  same  principle, 
if  the  penalty  is  waived  by  the  plaintiff  and  by  all  those  who  can 
claim  any  part  thereof,  the  defendant  is  bound  to  make  discovery.* 

(e)  Where  Proteotion  is  Waiyed  by  Defendant. — And  a  party  may,  by  his 
own  contract,  bind  himself  either  expressly  *  or  by  implication  * 
not  to  plead  or  demur  to  discovery,  though  it  may  subject  him  to 
penalties  or  forfeitures.*  The  rule,  however,  is  otherwise  if  the 
matters  sought  to  be  discovered  would  subject  or  tend  to  subject 
defendant  to  a  criminal  prosecution.  He  cannot  deprive  himself 
of  the  benefit  of  the  rule  even  by  agreement.* 

c.  That  Discovery  Sought  Is  of  Privileged  Communica- 
tions— (i)  Communications  between  Attorney  and  Client — (a) 
Wliat  Attorney  Heed  Hot  Disolose — aa.  The  Rule  Stated. — Communica- 
tions made  by  a  person  to  an  attorney,  solicitor,  or  counsel  in  his 
professional  capacity  are  privileged  from  disclosure.® 


discovery.     Williams   v.   Farrington, 
2  Cox  202,  3  Bro.  C.  C.  38. 

1.  Skinner  v,  Judson,  8  Conn.  534; 
Atwill  V.  Ferrett,  2  Blatchf.  (U.  S.) 
39;  Finch  V.  Rikeman,  2  Blatchf.  (U. 
S.)  301 ;  Uxbridge  v.  Staveland,  i  Ves. 
56;  Boteler  v.  Allington,  3  Atk.  457; 
Atty.-Gen.  v,  Conroy,  2  Jones  791. 

Thus  where  an  information  charged 
the  distillation  of  a  larger  quantity 
of  spirits  than  the  distillers  acknowl- 
edged, and  prayed  for  an  accounting  of 
all  duties  due  the  crown,  the  attorney- 
general  waiving  all  penalties  and  for- 
feitures, it  was  held  that  the  defend- 
ants were  bound  to  answer  all  the 
charges  fully.  Atty.-Gen.  v,  Conroy, 
2  Jones  791. 

2.  South  Sea  Co.  v.  Bumsted,  i  Eq. 
Abr.  77 ;  East  India  Co.  v.  Atkins,  i 
Stra.  168, 1  Comyns  347 ;  African  Co.  v. 
Parish,  2  Vern.  244;  French  v.  Macale, 
2  Dr.  &  War.   269,  4  Ir.  Eq.  Rep.  568. 

Where  plaintiff  hired  defendant's 
ship  for  freight,  and  defendant  cove- 
nanted not  to  trade  in  any  of  the  goods 
in  which  the  company  dealt,  and  also 
agreed  to  pay  double  the  value  of  all 
such  goods,  with  liberty  to  the  com- 
pany to  deduct  the  same  out  of  the 
freight,  and  the  company  brought  a  bill 
to  discover  whether  the  defendant  did 
trade  in  any  of  the  said  goods,  it  was 
held  that  though  this  was  a  penalty,  yet 
it  being  the  defendant's  own  agree- 
ment, the  defendant  was  bound  to  dis- 
cover.   African  Co.  v.  Parish,  2  Vern. 

244- 

8.  Green  v.  Weaver,  i  Sim.  405,  in 
which  it  was  held  that  a  broker  in  the 
city  of  London  was  bound  to  answer  a 


bill  of  discovery  in  aid  of  an  actipn 
brought  against  him  by  his  employer 
for  misconduct,  although  the  discovery 
would  subject  him  to  the  penalty  of  a 
bond  given  by  him  to  the  city  as  a 
guaranty  of  good  conduct. 

4.  Exposure  to  Penalties  in  Foreign 
Oonntrles. — A  plea  of  penalties  to  which 
the  defendant's  answer  may  expose 
him  in  a  foreign  country  is  a  good  plea 
to  the  discovery  if  the  law  of  the  for- 
eign country  clearly  appears.  U.  S. 
of  America  v,  M*Rae,  37  L.  J.  Ch.  129, 
3  L.  R.  Ch.  79,  distinguishing  King 
of  the  Two  Sicilies  v,  Willcox,  14  Jur. 
751,  I  Sim.  N.  S.  301. 

6.  Lee  v.  Read,  5  Beav.  381.  But 
see  O'Connor  v.  Tack,  2  Brews.  (Pa.) 
407,  in  which  it  was  held  that  if  a  bill 
charge  fraud  and  the  possession  by  de- 
fendants of  **  memoranda,  etc.,  relat- 
ing to  the  transaction,"  and  defend- 
ants answer  denying  the  fraud  and  add 
that  their  innocence  will  appear  by  the 
memoranda,  accounts,  etc.,  they  can- 
not object  to  an  order  for  the  produc- 
tion of  the  documents,  not  even  though 
there  is  an  indictment  at  the  time  pend- 
ing against  them. 

6.  Dennis  v.  Codrington,  Cary  100; 
Kennedy  v.  Lyell,  23  Ch.  Div.  387; 
Stratford  v,  Hogan,  2  Ball  &  B.  164; 
Parker  v.  Carter,  j.  Munf.  (Va.)  273; 
Stuyvesant  V.  Pecknam,  3  Edw.  Ch.  (N. 
Y.)  579;  Crosby  v,  Berger,  11  Paige 
(N.  Y.)  377.  And  see  in  general,  as  to 
the  rules  of  evidence  in  this  connection ^ 
Am.  and  Eng.  Encyc.  of  Law,  tit. 
Privileged  Communications. 

An  attorney  at  law,  who,  in  his  pro- 
fessional character,  has  received  from 
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Principle  on  Whioli  Privilego  AUowod. — The  true  principle  in  reference 
to  privileged  communications  is  that,  where  the  attorney  is  pro- 
fessionally employed,  any  communication  made  to  him,  by  his 
client,  with  reference  to  the  object  or  the  subject  of  such  employ- 
ment, is  under  the  seal  of  professional  confidence  and  is  entitled  to 
protection  as  a  privileged  communication.* 

Infonnation  Obtained  from  Boonmente. — The  privilege  of  professional 
secrecy  is  not  confined  to  the  knowledge  derived  by  counsel  from 
communications  made  to  him  by  or  in  conference  with  the  dient, 
but  extends  to  information  obtained  from  documents  submitted 
for  his  inspection  or  custody.* 

ProfBiaienal  Advioe. — The  exemption  also  includes  advice  given  and 
opinions  stated,^  and  everything  that  passes  between  client  and 
attorney  for  the  purposes  of  the  business.* 

Pendency  of  Suit  Unneoeetary. — According  to  the  early  decisions  the 
rule  did  not  apply  unless  the  communications  were  made  pending 


the  owner  of  property  confidential 
communications  on  the  subject  of  a 
transfer  of  it,  which  is  subsequently 
made,  cannot  be  examined  against  the 
consent  of  the  grantee  in  relation  to 
such  communications.  Foster  r.  Hall, 
12  Pick.  (Mass.)  89. 

Reason  for  and  Ol^ect  of  Rule. — ^The 
rule  is  based  on  a  **  regard  to  the  in- 
terests of  justice,  which  cannot  be  up- 
holden,  and  to  the  administration  of 
justice,  which  cannot  go  on,  without 
the  aid  of  men  skilled  in  jurisprudence, 
in  the  practice  of  the  courts,  and  in 
those  matters  affecting  rights  and  ob- 
ligations which  form  the  subject  of  all 
judicial  proceedings.  If  the  privilege 
did  not  exist  at  all,  every  one  would 
be  thrown  upon  his  own  legal  re- 
sources; deprived  of  all  professional 
assistance,  a  man  would  not  venture  to 
consult  any  skilful  person,  or  would 
only  dare  to  tell  his  counselor  half 
his  case."  Per  Lord  Brougham,  in 
Greenough  v.  Gaskell,  i  Myl.  &  K. 
103.  And  its  object  is  **  to  secure  to 
parties  who  have  confided  the  facts  of 
their  cases  to  their  professional  advis- 
ers, as  such,  the  benefit  of  secrecy  in 
relation  to  such  communications,  so 
that  the  client  may  disclose  the  whole 
of  his  case  to  his  professional  adviser 
without  any  danger  that  the  facts  thus 
communicated  to  his  attorney  or 
counsel  will  be  used  in  evidence 
against  him  without  his  own  con- 
sent." Per  Walworth,  Chancellor,  in 
Crosby  v.  Berger,  ii  Paige  (N.Y.)  377. 

1.  Utica  Bank  v.  Mersereau,  3  Barb. 
Ch.  (N.  Y.)  528. 


Wben  Made  In  Presence  of  Third  Per- 
son. —  Confidential  communications 
made  by  a  client  to  his  attorney,  for 
the  purpose  of  obtaining  his  advice 
and  assistance  in  reference  to  the  sub- 
ject-matter thereof,  cannot,  although 
made  in  the  presence  and  hearing  of  a 
third  person,  be  disclosed  by  the 
attorney  witliout  the  consent  of  the 
client.  Blount  v.  Kimpton,  155  Mass. 
378. 

Character  of  OonunonlcaUons  fhe  Proper 
Test. — Whether  the  communications  of 
a  client  to  his  attorney  shall  or  shall 
not  be  regarded  as  matters  of  profes- 
sional confidence,  and  therefore  be  ex- 
cluded from  being  given  in  evidence, 
does  not  depend  upon  their  importance 
or  materiality  in  the  prosecution  or  de- 
fense of  the  suit,  but  on  the  character 
of  the  communications.  Aiken  v, 
Kilburne,  37  Me.  252. 

2.  Matthews  v,  Hoagland,  48  N.  J. 
Eq.  464;  Wheatley  i;.  Williams,  i  M. 
&  W.  533;  Kington  v.  Gale,  Rep.  T. 
Fin.  259;  Robson  v.  Kemp,  5  Esp.  53; 
Greenough  v,  Gaskell,  i  Myl.  &  K. 
98;  Brard  v.  Ackerman,  5  Esp.  119; 
Hughes  V.  Biddulph,  4  Russ.  190; 
Harvey  v.  Clayton,  2  Swanst.  221,  note 
a;  Coveney  v.  TannahiU,  i  Hill 
(N.  Y.)  33;  Brandt  v.  Klein,  17 
Johns.  (N.  Y.  338;  Brown  v.  Payson, 
6  N.  H.  443;  Patten  v.  Moor,  29  N. 
H.  166. 

8.  Lengsfield  v,  Richardson,  52  Miss. 
443;  Richards  v,  Jackson,  18  Ves.  Jr. 

474- 

4.  Lengsfield  v»  Richardson,  52  Miss. 
443;  Herring  v.  Cloberry,  i  Phil.  91. 
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some  litigation  or  in  expectation  thereof.*  This  doctrine,  however, 
has  long  since  been  overturned,  and  it  is  now  well  settled  that  no 
discovery  of  communications  to  a  legal  adviser  in  his  professional 
capacity  can  be  compelled,  whether  made  pending  or  in  expecta- 
tion of  litigation,  or  whether  made  when  no  litigation  was  even 
contemplated.* 

Iigunetion  of  Seorooy  Unneoettary. — It  makes  no  difference  whether 
the  cpmmunications  are  made  with  an  injunction  of  secrecy,  or 
for  the  purpose  of  asking  advice,  or  otherwise.* 

Penon  Consulted  mnft  Be  Attorney. — The  person  consulted  must  be  of 
the  profession  of  the  law,*  and  the  communications  to  him  will 
not  be  protected  unless  they  are  made  to  him  in  his  professional 
character,*  for  the  purpose  of  obtaining  legal  advice.® 

Betalner  TTnneoesBary. — But  is  not  requisite,  to  give  the  rule  opera- 
tion, that  there  should  be  a  regular  retainer,  or  any  particular 
form  of  application  or  engagement^ 


1.  Williams  v.  Mudie,  i  C.  &  P.  158, 
II  E.  C.  L.  354;  Broad  v.  Pitt,  3  C.  & 
P.  518,  14  E.  C.  L.  423;  Wadsworth  v. 
Hamshaw,  2  Brod.  &  B.  5,  note,  6  E. 
C.  L.  13 ;  case  cited  in  Clark  v.  Clark, 
I  M.  &  Rob.  3;  Radcliffe  v.  Furs- 
man,  2  Bro.  P.  C.  514. 

2.  Cromack  v.  Heathcote,  2  Brod.  & 
B.  5,6  E.  C.  L.  13;  Utica  Bank  v, 
Mersereau,  3  Barb.  Ch.  (N.  Y.)  595; 
Greenough  v.  Gaskell,  i  M7I.  &  K.  ^; 
Herring  v.  Clobery,  i  Phil.  91 ;  Law- 
rences. Campbell,  4  Drew.  485;  Knight 
V.  Waterford,  2  Y.  &  Coll.  22;  Clagett 
V.  Phillips,  2  Y.  &  Coll.  (C.  C.)  82; 
Macfarlan  v,  Rolt,  L.  R.  14  Eq.  580; 
Desborough  v.  Rawlins,  3  Myl.  &  C. 
515;  Ex  p.  Aitkin,  4  B.  &  Aid.  47; 
Knight  V,  Turquand,  2  M.  &  W.  loi ; 
Parker  v.  Carter,  4  Munf.  (Va.)  273; 
Moore  v.  Bray,  10  Pa.  St.  524;  Beltz- 
hoover  v.  Blackstock,  3  Watts  (Pa. )  20; 
Lockhard  v.  Brodie,  i  Tenn.  Ch.  390; 
Beeson  v.  Beeson,  9  Pa.  St.  301 ;  Lengs- 
field  V.  Richardson,  52  Miss.  443. 

CommimlcaAlons  PrlyUeged  In  Second 
Suit. — Where  a  correspondence  took 
place  between  a  client  and  his  solicitor 
during  the  progress  of  a  suit,  and  a 
compromise  was  effected,  but  after- 
wards a  second  suit  was  instituted  to 
set  it  aside  and  prosecute  the  original 
suit,  it  was  held  that  the  correspond- 
ence was  privileged  in  the  second  suit. 
Hughes  V.  Garnons,  6  Beav.  352. 

S.  Parker  v.  Carter,  4  Munf.  (Va.) 

273- 

4.  Fountain  v.  Young,  6  Esp.  113; 
Caller  v.  Richards,  19  Beav.  401; 
Schubkagel  v,  Dierstein,  131   Pa.  St. 


46;  McLaughlins.  Gilmorc,  i  111.  App. 
563;  Sample  v.  Frost,  10  Iowa  266; 
Andrews  v,  Solomon,  Pet.  (C.'C.)  356. 

It  is  not  enough  that  the  party  mak- 
ing the  communication  thinks  that 
such  person  is  of  the  legal  profession. 
Fountain  v.  Young,  6  Esp.  113. 

Where  any  person  may  be  employed 
to  conduct  a  suit,  whether  he  has  been 
admitted  to  practice  or  not,  the  priv- 
ilege of  clients  to  have  their  communi- 
cations- to  counsel  kept  secret,  extends 
to  any  person  employed  to  manage  the 
case  as  counsel,  and  it  makes  no  differ- 
ence that  he  is  not  a  professional  man. 
Bean  v,  Quimby,  5  N.  H.  94. 

5.  Beeson  v.  Beeson,  9  Pa.  St.  279; 
Parker  v.  Carter,  4  Munf.  ( Va.)  273 ; 
Brazier  v.  Fortune,  10  Ala.  516;  State 
V.  Marshall,  8  Ala.  302 ;  Goltra  v,  Wol- 
cott,  14  111.  89;  Morgan  v,  Shaw,  4 
Madd.  54;  Bramwell  v,  Lucas,  4  D.  & 
R.  367.  See  also  Smith  v,  Daniel,  L.  R. 
18  Eq.  649 ;  Bogert  v,  Bogert,  2  Edw. 

Ch.(N.Y.)399. 

6.  Desborough  v.  Rawlins,  3  Myl. 
&  C.  515;  Bramwell  v,  Lucas,  2  B.  & 
C.  745,  9  E.  C.  L.  233;  Greenough  v, 
Gaskell,  I  Myl.  &  K.  98. 

7.  Beeson  v.  Beeson,  9  Pa.  St.  301 ; 
Lockhard  v.  Brodie,  i  Tenn.  Ch.  384; 
Foster  v.  Hall,  12  Pick.  (Mass.)  89. 

Immatarlal  whether  Employment  Ac- 
cepted.— Where  a  legal  adviser  is  con- 
sulted professionally,  he  cannot  divulge 
the  communications  made  to  him, 
whether  he  accepts  the  employment  or 
not.  Cromack  v.  Heathcote,  2  Brod. 
&  B.  4,  6  E.  C.  L.  12;  Crisler  v.  Gar- 
land, II  Smed.  &  M.  (Miss.)  138. 
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Prlvileg*  ExclTwiyely  of  Client. — It  is  a  well-settled  principle  in  rela- 
tion to  privileged  communications,  that  the  privilege  is  for  the 
client  exclusively  and  not  for  the  attorney,*  and  the  latter  is  by 
law,  as  well  as  by  professional  honor,  bound  to  keep  the  seal 
intact,  unless  his  client  consents  to  its  removal.* 

bb.  Communications  through  Agents,  Interpreters,  and  Clerks. — 
Communications  to  any  person  whose  intervention  is  necessary  to 
secure  and  facilitate  the  communication  between  attorney  and 
client  are  privileged.* 

Agents. — Any  communications  had  between  a  person  and  his 
legal  adviser  through  the  medium  of  such  person's  agent  are 
protected  equally  with  communications  directly  between  the 
principal  and  his  legal  adviser.*  On  the  same  principle,  any 
communications  between  the  legal  adviser  and  an  agent  employed 
by  him,  in  connection  with  the  business  placed  in  his  hands,  are 
privileged.*  According  to  some  decisions  the  communications 
must  be  with  reference  to  a  suit  pending  or  in  contemplation.® 


1.  Utica  Bank  v.  Mersereau,  3  Barb. 
Ch.  (N.  Y.)  596;  Aiken  v.  Kilburne, 
27  Me.  252 ;  Parkhurst  v,  Lowten,  2 
Swanst.  216;  Wilson  v.  Rastall,  4  T. 
R.  759 ;  Gresley  v.  Mousley ,  2  Kay  & 
J,  288,  2  Jur.  N.  S.  156;  Herring  v. 
Clobery,  i  Phil.  91 ;  Tones  v.  Pugh»  i 
Phil.  96;  Lindsey  v.  Talbot,  BullersN. 
P.  284^.  See  also  Foster  v.  Hall,  12 
Pick.  (Mass.)  93. 

Penonal  BeiurMentattTe  of  cnaat. — 
The  privilege  of  not  disclosing  com- 
munications between  solicitor  and 
client  extends  to  his  representatives  as 
against  third  parties  not  inter  se, 
Gresley  v.  Mousley,  2  Kay  &  J.  288. 

S.  Utica  Bank  v.  Mersereau,  3  Barb. 
Ch  (N.  Y.)  596. 

8.  Foster  v.  Hall,  12  Pick.  (Mass.) 

93- 

4.  Reid  v.  Langlois,  i  M.  &  Gord. 
627,  14  Jur.  467;  Bunbury  v.  Bunbury, 
2  Beav.  173 ;  Russell  v.  Jackson,  9  Hare 


387,  15  Jur.  1 117;  Lafone  v.  Falkland 
Islands  Co.,  4  Kay  &  J.  34;  Wilson  v. 
Northampton,  etc.,  R.  Co.,  L.  R.  14 


Eq.  477 ;  Hooper  v.  Gumm,  2  John.  & 
H.  602;  Anderson  t\  Bank  of  British 
Columbia,  2  Ch.  Div.  644. 

ninstratloiis.  —  Confidential  letters, 
which,  after  the  matters  in  a  suit  arose, 
and  with  reference  tliereto,  were  sent 
by  the  plaintiflf  resident  abroad  to  his 
agents  in  England,  to  be  communicated 
to  his  solicitor,  were  held  to  be  privi- 
leged. Hooper  v.  Gumm,  2  John.  & 
H.  602. 

Answers  to  inquiries  addressed  by 
defendants    to    their    agents    in    the 
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Falkland  Islands,  by  direction  of  their 
solicitor,  for  the  purpose  of  procuring^ 
evidence  in  support  of  the  defendants' 
case,  are  within  the  rule  as  to  protec- 
tion. Lafone  v.  Falkland  Islands  Co., 
4  Kay  &  J.  34. 

The  party  "  is  not  bound  to  write 
letters  through  the  post  or  to  go  himself 
personally  to  see  the  solicitor ;  he  may 
employ  a  third  person  to  write  the  let- 
ters, or  he  may  send  the  letters  through 
a  messenger,  or  he  may  give  a  ver- 
bal messaee  to  a  messenger  and  ask 
him  to  deliver  it  to  the  solicitor,  with 
a  view  to  his  prosecuting  his  claim,  or 
substantiating  his  defense."  Ander- 
son V.  Bank  01  British  Columbia,  2  Ch. 
Div.  649. 

6.  Hughes  V.  Biddulph,  4  Russ.  190; 
Catt  V,  Tourle,  19  W.  R.  56;  Law- 
rence V.  Campbell,  4  Drew.  485,  5  Jur. 
N.  S.  1071 ;  Steele  v.  Stewart,  i  Phil. 
471,  7  Jur.  640;  Walsham  v.  Stainton, 
2  Hem.  &  M.  I ;  Churton  v.  Frewen,  2 
Drew.  &  Sm.  390. 

Report  of  Aocovntant. — ^The  reports 
of  an  accountant  employed  by  a  solic- 
itor to  investigate  books  are  privileged 
from  production.  Walsham  v.  Stain- 
ton,  2  Hem.  &  M.  i. 

Erldence  CoUocted  by  Agonti. — Where, 
from  the  nature  of  the  case,  it  is  nec- 
essary for  a  party  or  his  solicitor  to 
employ  an  agent  to  collect  evidence  in 
support  of  legal  proceedings,  the  com- 
munications of  such  agent  to  his  prin- 
cipal relating  to  evidence  are  privi- 
leged.    Steele  v.  Stewart,  i  Phil.  471. 

e.  Page  V.   Ward,   17  W.   R.  435; 
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But  it  is  apprehended  that  this  is  not  the  rule  now,  and  that  the 
communications  will  be  protected  even  though  there  was  no 
probability  of  the  institution  of  a  suit  when  they  were  made.  * 

Interpreters. — The  privilege  applies  equally  to  interpreters  acting 
as  organs  of  communication  between  the  client  and  his  attorney.* 

Attorneys'  Clerks. — And  to  attorneys'  clerks  acting  on  behalf  of 
their  masters.^ 

cc.  Communications  between  Clients  of  One  Attorney. — Whether 
or  not  a  solicitor  acting  for  two  clients  in  a  matter  is  privileged 
from  disclosing  to  any  one  communications  or  other  information 
from  the  other  relating  to  the  matter,  does  not  seem  to  be  well 
settled.  There  are  decisions  which  support  both  sides  of  the 
question.* 

dd.  Limitation  of  Privilege — limited  by  Strict  Vecessity. — ^The  privi- 
lege is  a  ground  of  exemption  from  production,  adopted  simply 
from  necessity,  and  ought  to  extend  no  further  than  absolutely 
necessary  to  enable  the  client  to  obtain  professional  advice  with 
safety;  beyond  what  is  absolutely  necessary  for  this  purpose 
it  ought  not  to  be  allowed  to  curtail  that  most  important  and 
valuable  power  of  the  court  of  equity,  the  power  of  compelling 
discovery.* 

Knowledge  Acquired  throogli  Other  Sonroec. — ^The  principle  of  the  rule 
does  not  apply  to  the  discovery  of  facts  within  the  knowledge  of 
the  attorney  or  counsel,  which  were  not  communicated  or  confided 
to  him  by  his  client,  although  he  became  acquainted  with  such 
facts  while  engaged  in  his  professional  duty  as  the  attorney  or 
counsel  of  his  client.®    The  privilege  extends  only  to  information 

Original    Hartlepool    Collieries    Co.  raise  money,   to  the  attorney  of  the 

V.  Moon,    30  L.  T.  N.   S.  585.     See  mortgagee,  was  not  privileged, 

also  Paddon  t;.  Winch,   L.   R.  9  Eq.  Held  to  be  PTii11effed.^Eadie  t;.  Addi- 

666.  son,  53  L.  J.  Ch.  80;  Robson  v,  Kemp, 

1.  Wilson  V.  Northampton,  etc.,  R.  4  Esp.  235,  5  Esp.  53,  in  which  it  was 
Co.,  L.  R.  14  Eq.  477.  held  that  an  attorney  employed  by  con- 

2.  Parker  v.  Carter,  4  Munf.  (Va.)  sent  of  two  parties  in  preparing  a  deed 
287 ;  Du  Barre  v.  Livette,  Peake  N.  P.  from  one  to  the  other  could  not  be  ex- 
78;  Jackson  v.  French,  3  Wend.  (N.  amined  as  to  what  he  so  became  in - 
Y.)  337;  Andrews  v.  Solomon,  Pet.  formed  of  in  preparing  the   deed  in  an 


<C.  C.)  359.  action  bj  the  assignees  of  one  against 

8.  Taylor  v.  Forster,  2  C.  &  P.  195,     the  other.    T>oev.  Watkins,  3  Bing.  N. 
12  E.  C.  L.  85;  Bowman  v.  Norton,  5     Cas.  421,  32  E.C.L.  187,  in  which  an  at- 


C.  &  P.  177,  24  E.  C.  L.  265.     See  also  torney  who  had  been  resorted  to  by  a 

dictum  in  Jackson  v,  French,  3  Wend,  borrower  to  raise  money  for  him,  having 

(N.  Y.)  337.  read  on  the  part  of  the  proposed  lender 

4.  Held  Not  to  be  PrlTlleged. — Baugh  the  abstracts  of  the  borrower,  was  not 

V.  Cradocke,  i  M.  &  Rob.  182;  Cleeve  allowed  to  give  evidence  concerning  him 

V.  Powell,  I M.  &  Rob.  228 ;  Marston  v.  against  the  borrower. 
Downes,  i  Ad.&  El.  31,28  E.C.L.  24.        5.GlynT;.Caulfeild,3M.&Gord.463. 
In  the  first  two  of  these  cases  it  was        6.  Crosby  v.  Berger,  11  Paige  (N. 

held  that  any  communication  by  one  of  Y.)  379 ;  Morgan  v,  Shaw,  4  Madd.  57 ; 

two  parties  in  dispute  having  the  same  Say    and    Seal's    Case,   10  Mod.  40; 

attorney  was  not  privileged  against  the  Dwyer  v,  Collins,  7  Exch.  639;  Patten 

other;  and  in  the  latter,  that  acommu-  v.  Moor,  29  N.  H.   166;  Coveney  v, 

nication  by  a  mortgagor  in  treaty  to  Tannahill,  i  Hill  (N.  Y.)  33. 
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derived  from  his  client  as  such,  either  by  oral  communications,  or 
from  books  or  papers  shown  to  him  by  his  client,  or  placed  in  his 
hands  in  his  character  of  attorney  or  counsel.*  It  does  not  extend 
to  facts  which  have  come  to  his  knowledge  by  being  done  in  his 
presence,  though  he  was  present  in  consequence  of  his  engagement 
as  counsel  *  Nor  does  it  extend  to  communications  between  a 
legal  adviser  and  third  parties.* 

CommiuiiofttionB  to  Obtain  Advice  m  to  Comminion  of  Crlmo. — The  seal  of 
professional  confidence  has  never  been  held  to  cover  a  communi- 
cation  made  to  an  attorney  to  obtain  professional  advice  or 
issistance  as  to  the  commission  of  a  felony  or  other  crime  which 
ivas  mala  in  se.^ 


**  The  mere  fact  of  a  client  having 
made  a  confidential  communication  to 
his  solicitor  does  not  protect  the  so- 
licitor from  giving  discovery  if  he  has 
acquired  the  same  knowledge,  whether 
before  or  after  such  confidential  com- 
munication, under  such  circumstances 
that  he  would  be  bound  to  discover  it. 
The  mere  fact  that  a  solicitor  has  had 
confidential  communications  made  to 
him  does  not  merge  the  other  sources 
of  information."  Lewis  v.  Penning- 
ton, 6  Jur.  N.  S.  479. 

1.  Crosby  v,  Berger,  11  Paige  (N. 
Y.)  378;  Spenceley  v,  Schulenburgh, 
7  East  357;  Foster  v.  Hall,  12  Pick. 
(Mass.)  94. 

S.  Patten  v.  Moor,  29  N.  H.  163 ; 
Utica  Bank  v.  Mersereau,  3  Barb.  Cn. 
(N.  Y.)  528;  Doe  V,  Andrews,  Cowp. 
846;  Sandford  v.  Remington,  2  Yes. 
Jr.  189;  Hurd  V.  Moring,  i  C.  &  P. 
372,  II  E.  C.  L.  425;  Brandt  v,  Klein, 
17  Johns.  (N.  Y.)  335 ;  Rundle  v,  Fos- 
ter, 3  Tenn.  Ch.  658;  Greenough  v. 
Gaskell,  i  Myl.  &  K.  98;  Desborough 
V,  Rawlins,  3  Myl.  &  C.  515. 

Bxeentton  and  Date  of  Legal  Doovmenti . 
— If  a  legal  document  is  executed  or 
oflfered  in  the  presence  of  counsel,  he 
will  not  be  privileged  from  testifying 
as  to  the  fact.  Sandford  v.  Reming- 
ton, 2  Yes.  Jr.  189. 

Date  of  Act. — An  attorney  who  is 
called  to  testify  against  a  party  by 
whom  he  was  employed  to  draw  a 
deed  cannot  protect  himself  from  an- 
swering the  question  whether  the  in- 
strument was  not  written  subsequently 
to  the  day  of  its  date,  and  after  the 
commencement  of  the  present  suit,  on 
the  ground  of  privileged  communica- 
tion between  attorney  and  client. 
Rundle  v.  Foster,  3  Tenn.  Ch.  ^8. 

An  attorney  who  is  professionally 
employed   to  prepare  a  deed  for  his 


client,  and  who  afterwards  witnesses 
its  execution,  may  be  compelled  not 
only  to  prove  the  execution  of  the 
deed,  but  also  to  testify  whether  it  was 
antedated,  whether  it  was  in  the  same 
form  in  which  it  now  appears  at  the 
time  of  its  execution  or  has  been  al- 
tered, or  whether  it  was  actually  deliv- 
ered at  the  time  he  subscribed  his  name 
thereto  as  a  witness.  Utica  Bank  v, 
Mersereau,  3  Barb.  Ch.  (N.  Y.)  528. 

Where  an  answer  in  chancery  is 
sworn  to  by  a  client  in  his  attomey*& 
presence,  tne  latter  may  be  compelled 
to  disclose  that  fact.  Doe  v,  Andrews, 
Cowp.  846. 

Knowledge  of  OUent's  Handwilttiig. — 
Knowledge  of  a  client's  handwriting, 
obtained  by  his  attorney  from  having 
witnessed  his  execution  of  his  bail  bond 
in  the  action,  is  not  such  a  confidential 
knowledge  as  to  privilege  the  attorney 
from  answering  when  called  on  the 
part  of  the  plaintiff  to  prove  the  de- 
fendant's handwriting  on  the  trial. 
Hurd  V.  Moring,  i  C.  A  P.  372,  11  E. 
C.  L.  425. 

8.  Ford  v.  Tennant,  32  Beav.  163. 

mutratloiis  of  Bule. — ^An  attorney  is 
bound  to  produce  letters  communi- 
cated to  him  from  collateral  Quarters, 
and  to  answer  as  to  matters  of  fact  as 
distinguished  from  matters  communi- 
cated to  him  by  his  client  in  profes- 
sional confidence.  Sawyer  v.  Birch- 
more,  3  Myl.  &  K.  572. 

A  statement  made  to  an  attorney  in 
the  presence  and  at  the  instance  of 
his  client,  by  a  third  party,  is  not  a 
confidential  communication.  Perkins 
fJ'  Guy,  55  Miss.  153. 

In  a  dispute  between  A  and  B,  com- 
munications between  the  solicitors  of 
A  and  B  were  not  privileged.  Ford 
V.  Tennant,  32  Beav.  162. 

4.  Utica  Bank  v.  Mersereau,  3  Barb.. 
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Commimiofttioiii  to  Obtain  Advioe  m  to  Perpetration  of  Fraud. — And  al- 
though the  rule  of  the  early  decisions  is  otherwise,*  it  is  now 
settled  that  the  principle  of  privileged  communications  does  not 
extend  to  communications  made  to  an  attorney  for  the  purpose 
of  getting  his  professional  assistance  in  the  perpetration  of  a 
fraud  or  illegal  act.*    This  question  arose  in  a  very  recent  decision, 


Ch.  (N.  Y.)  598;  Matthews  v.  Hoag- 
land,  48  N.  J.  Eq.  455;  Reg.  v.  Hay- 
ward,  2  C.  &  K.  234,  61  E.  C.  L.  234; 
Reg.  V,  Cox,  14  Q^  B.  Div.  153. 

1.  Hyde  v.  M ,  i  Moll.  450,  note ; 

Cromack  v.  Heathcote,  2  Brod.  &  B. 
J.,  6  E.  C.  L.  12;  Doe  v.  Harris,  5  C. 
hi  P.  592,  24  E.  C.  L.  468;  Robson  v. 
Kemp,  4  Esp.  235,  5  Esp.  52;  Lock- 
hard  V.  Brodie,  i  Tenn.  Ch.  384;  Fos- 
ter V,  Hall,  12  Pick.  (Mass.)  89;  Clay 
V.  Williams,  2  Munf*  (Va.)  105;  Utica 
Bank  v,  Mersereau,  3  Barb.  Ch.  (N. 
Y.)  598,  in  which  it  is  said :  "It  is  as 
contrary  to  the  duty  of  an  attorney  or 
a  counsellor  to  aid  his  client  by  pro- 
fessional services  in  the  perpetration 
of  a  fraud,  or  in  the  violation  of  any 
law  of  the  state,  as  it  is  to  aid  him  in 
the  commission  of  a  felony,  although 
the  moral  turpitude  of  the  act  may  be 
much  greater  in  the  one  case  than  in 
the  other.  I  can  therefore  see  no  good 
reason  for  extending  the  principle  of 
privileged  communications  to  the  first 
class  of  cases  and  not  to  the  last. 
This  practice,  however,  appears  to  have 
been  otherwise  for  more  than  a  cen- 
tury and  a  half,  and  I  do  not  now  feel 
authorized  to  adopt  a  new  rule  on  the 
subject." 

iBftanoes  nnder  the  Earltor  Bala. — 
Where  a  lawyer  was  employed  to  exe- 
cute a  deed  in  trust  for  a  daughter 
and  her  issue,  even  though  the  client 
was  dead  and  the  suit  was  between 
the  parties  claiming  under  such  deed 
and  the  creditors  of  the  son-in-law  of 
the  grantor,  the  lawyer  was  not  per- 
mitted to  give  evicience  as  to  the 
conversation  of  the  grantor  in  rela- 
tion to  the  object  and  the  subject-mat- 
ter of  the  deed,  to  show  that  the  deed 
was  given  to  defraud  creditors  of  the 
daughter's  husband.  Parker  v.  Car- 
ter, 4  Munf.  (Va.)  273. 

An  attorney  retained  by  the  hus- 
band to  aid  in  having  land,  bought  by 
the  husband  at  chancery  sale,  con- 
veyed to  the  wife,  in  fraud  of  his  cred- 
itors, cannot  be  heard  to  disclose  any 
communication  made  pending  the  re- 
lation touching  the  purposes  of  the 


conveyance.  Lockhard  v,  Brodie,  x 
Tenn.  Ch.  384. 

An  attorney,  being  requested  to 
draw  an  assignment  of  goods,  refused, 
and  it  was  drawn  by  another.  The 
validity  of  the  deed  being  afterwards 
questioned  on  the  ground  of  fraud,  in 
an  action  against  the  sheriff,  in  which 
the  attorney  first  applied  to  was  not 
employed,  it  was  held  that  the  commu- 
nication made  to  him  was  professional, 
and  that  evidence  of  the  fraud  pur- 
posed to  be  given  to  him  was  properly 
rejected.  Cromack  v.  Heathcote,  2 
Brod.  &  B.  4,  6  E.  C.  L.  12. 

S.  Russell  V,  Jackson,  15  Jur.  11 18, 
9  Hare  387;  Follett  v,  Jefferjes,  15 
Jur.  118,  I  Sim.  N.  S.  i ;  Cutts  r. 
Pickering,  3  Ch.  Rep.  66;  Gore  v. 
Bowser,  5  De  G.  &  S.  30;  Gartside 
V,  Outram,  3  Jur.  N.  S.  39,  26 L.J.  Ch. 
113;  Feaver  v.  Williams,  11  Jur.  N.  S. 
902;  Reg.  V,  Cox,  14  Q^  B.  Div.  153; 
In  re  Postlethwaite,  35  Ch.  Div.  722; 
Aiken  v.  Kilbume,  27  Me.  252; 
Coveney  v,  TannahUl,  i  Hill  (N. 
Y.)  36;  Matthews  v,  Hoagland,  48 
N.  J.  Eq.  465;  Tyler  v,  Tyler,  126  111. 

525. 

Inttaiioe  nnder  the  Preeent  Bnle. — 
Where  a  solicitor  was  charged  with 
fraud,  and  a  deceased  client  of  whom 
there  was  no  legal  representative  was 
alleged  to  be  a  party  to  the  fraud,  it 
was  held  that  the  solicitor  must  pro- 
duce documents  bearing  on  the  trans* 
action,  whether  his  own  or  those  of  his 
deceased  client  Feaver  v,  Williams, 
II  Jur.  N.  S.  902. 

Wliat  l8  Not  a  Ftandnlent  Transac- 
tion.— A  debtor  under  sequestration, 
being  entitled  to  an  annuity  which,  on 
assignment  by  him,  would  go  over  to 
the  trustees  for  the  benefit  of  several 
persons,  including  the  debtor,  his  wife 
and  children,  at  the  discretion  of  the 
trustees,  executed  an  assignment  of 
the  annuity  to  his  wife  by  a  deed  pur- 
porting to  be  a  settlement  on  her.  It 
was  held  that  this  transaction  was  not 
fraudulent  so  as  to  deprive  the  docu- 
ment passing  between  the  debtor 
and   the  solicitor  with  respect  to  the 


6  Exicyc.  PI.  &  Pr.— ,48 
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and  the  reasoning  of  the  court  in  support  of  the  doctrine  which 
now  obtains  is  unanswerable.^ 

ee.  Loss  or  Waiver  of  Privilege. — The  privilege  of  exemption 
from  discovery  may  be  lost  where  it  is  not  properly  claimed.* 
And  a  person  may  waive  the  privilege  which  the  law  gives 
him  for  his  protection,  and  permit  his  legal  adviser  to  make  a 
discover}\^ 

Several  Cliente. — But  where  the  privilege  belongs  to  several  clients, 
it  would  seem  that  neither  one  of  them  nor  even  a  majority,  con- 
trary to  the  expressed  will  of  the  others,  c^n  waive  the  privilege 
so  as  legally  to  justify  the  attorney  in  giving  testimony  in  relation 
to  such  privileged  communication.* 

ff.  Effect  of  Termination  of  Relationship. — Where  communica- 


character  of  privileged  communica- 
tions. Follett  V.  Jeflferyes,  15  Jur. 
118. 

1.  In  Matthews  v,  Hoagland,  48  N. 
J.  Eq.  455,  the  reasoning  of  the  court 
on  this  question  is  as  follows :  "As  I 
understand  the  case,  the  rule,  in  its 
different  phases,  and  the  reasons,  may 
be  thus  stated :  If  the  client  consults 
the  lawyer  with  reference  to  the  per- 
petration of  a  crime,  and  they  co-oper- 
ate in  effecting  it,  there  is  no  privilege, 
lor  it  is  no  part  of  an  attorney's  duty 
to  assist  in  crime;  he  ceases  to  be 
counsel,  and  becomes  a  criminal.  If 
he  refuses  to  be  a  party  to  the  act,  still 
there  is  no  privilege,  because  he  can- 
not properly  be  consulted  profession- 
ally for  advice  to  aid  in  the  perpetra- 
tion of  a  crime.  In  the  case  of  a  fraud, 
if  it  is  effected  by  the  co-operation  of 
the  attorney,  it  falls  within  the  rule  as 
to  crime,  for  their  consultation  to  carry 
it  out  is  a  conspiracy,  which,  on  its 
accomplishment  by  the  commission  of 
the  overt  act,  becomes  criminal  and 
an  indictable  offense.  If  the  client 
discloses  his  fraudulent  purpose,  and 
the  attorney  does  not  join  in  the 
scheme,  but  repudiates  all  connection 
with  it,  there  cannot  be,  properly 
speaking,  professional  employment  to 
effect  such  purpose,  and  consequently 
there  is  no  privilege.  If  the  client 
does  not  frankly  and  freely  disclose 
his  object  and  intention,  as  well  as 
the  facts,  there  is  no  professional 
confidence,  and  consequently  no  priv- 
ilege. The  application  of  the  rule  pro- 
ceeds on  the  ground  that  the  privilege 
is  that  of  the  client,  and  bases  his  right 
to  claim  it,  or  liability  to  lose  it,  on 
his  own  conduct;  if  that  has  been  such 
that  his  criminal  and  fraudulent  object 


and  purpose  puts  him  beyond  the  pale 
of  the  law's  protection,  or  if,  to  con- 
ceal his  purpose,  he  has  not  reposed 
full  confidence  in  his  counsel,  he  can- 
not invoke  a  rule  which  the  law  has 
created." 

a.  Walsh  V.  Trevanion,  15  Sim.  577 ; 
Thomas  v.  Rawlings,  27  Beav.  140; 
Hunter  v.  Capron,  5  Beav.  93 ;  Dart- 
mouth Corp.  V.  Holdsworth,  10  Sim. 
476. 

8.  Lyellr^.  Kennedy,  27  Ch.  Div.  i; 
Utica  BankT;.  Mersereau,  3  Barb.  Ch. 
(N.  Y.)  596;  Blount  V.  Kimpton,  155 
Mass.  378 ;  Lindsey  v,  Talbot,  Bullers 
N.  P.  284^;  Wilson  V,  Rastal,  4  T.  R. 

759- 

Waly«r  m  to  Part  of  XMscotot  Sonidtt. 
— A  waiver  of  privilege  in  respect  of 
some  out  of  a  large  number  of  docu- 
ments for  all  of  which  privilege  was 
originally  claimed,  does  not  preclude 
the  party  from  asserting  his  claim  for  a 
privilege  as  to  the  rest.  Lyell  v.  Ken- 
nedy, 27  Ch.  Div.  I. 

4.  Utica  Bank  v,  Mersereau,  3  Barb. 
Ch.  (N.  Y.)  528,  in  which  it  is  further 
said  that  this  rule  would  especially  ap- 
ply in  a  case  where  the  testimony  of 
the  attorney  equally  affects  the  moral 
character  of  all  his  clients  by  showing 
that  they  employed  him  professionally 
to  assist  him  in  giving  fictitious  judg- 
ment for  the  purpose  of  defrauding 
their  creditors. 

Wliere  Client  la  Not  a  Par^. — ^The  fact 
that  the  client,  whose  assent  to  the  re- 
moval of  the  seal  of  professional  confi- 
dence from  privileged  communications 
has  not  been  obtained,  is  not  a  party 
to  the  suit  in  which  his  attorney  is 
called  upon  to  testify,  will  not  alter  the 
case.  Utica  Bank  v.  Mersereau,  3 
Barb.  Ch.  (N.  Y.)  533. 
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tions  which  were  privileged  have  once  been  made  to  a  legal  adviser, 
the  termination  of  the  relationship  as  client  and  legal  adviser  in  any 
manner,^  as,  for  instance,  by  the  retirement  of  the  latter  from 
practice,*  or  by  reason  of  his  name  being  stricken  from  the  roll,* 
does  not  take  away  the  privilege,  and  the  fact  that  such  communi- 
cations could  not  have  taken  place  in  contemplation  of  a  suit  does 
not  take  them  out  of  the  rule.  * 

(b)  WHat  Client  Need  not  Diiolose. — The  protection  accorded  to  the 
client  when  called  upon  to  make  discovery  was  originally  very 
much  less  extended  than  that  given  to  the  attorney ;  but  at  the 
present  time  it  is  probably  true  that  the  measure  of  protection 
is  the  same  whether  the  attorney  or  the  client  himself  is  the 
party  from  whom  the  discovery  is  sought.  According  to  the 
earliest  decisions  on  this  question  the  client  was  bound  to  disclose 
cases  laid  before  counsel  for  advice,  but  not  the  opinion  of  coun- 
sel concerning  the  case.*  Thereafter  the  rule  was  extended  so  as 
to  protect  all  communications  of  matters  of  fact  and  cases  stated 
for  opinion  of  counsel  after  the  litigation  had  arisen  and  during 
its  progress,  or  before  commencement  of  litigation  but  with  refer* 
€nce  thereto.® 

Such  communications,  however,  or  cases  stated,  would  not  be 
within  the  rule  of  protection,  unless  made  with  reference  to 
litigation  commenced  or  in  contemplation.''  So,  also,  protection 
was  extended  to  communications  made  or  cases  stated  for  opinion 
•of  counsel  in  contemplation  of  suit,  not  only  in  that  suit  but  also 
in  a  subsequent  suit  with  third  parties  representing  the  same  matter 

1.  Marriott  v.  Anchor  Reversionary  Tr.  473 ;  Preston  v.  Carr,  i  Y.  &  J.  175 ; 

Co.,  8  Jur.  N.  S.  51 ;  Riley  v.  John-  Newton  v.  Beresford,  i  Younge  377. 

^ton,  13  Ga.  361.  6.  Garland  v.   Scott,   3  Sim.    396; 

S.  Calley  v,  Richards,  19  Beav.  401.  Vent  v,  Pacey,  4  Russ.  193;  Hughes 

5.  Cholmondeley  v.  Clinton,  19  Ves.  v,  Biddulph,  4  Russ.  190;  Bolton  v, 
Jr.  367.  Liverpool  Corp.,  5  Sim.   107;  Woods 

4.  Calley  t;.  Richards,  19  Beav.  401.  v.   Woods,  4   Hare  83;   Bunbury    v. 

In  this  case  the  communications  had  Bunbury,  2  Beav.  17^ ;  Flight  v,  Rob* 

reference  to  the  validity  of  a  will,  and  inson,  8  Beav.  33 ;  Maden  v.  Veevers, 

passed  between  the  plaintiff  and  his  7  Beav.  489;  Bristol  v.  Cox,  36  Ch. 

legal  adviser  between  the  date  of  the  Div.  678 ;  Few  v.  Guppy ,  13  Beav.  457. 

will  and  the  death  of  the  testator,  and  Wbat  Are  Oonununloatloiis  Made  wlttl 

the  court  held  that  these  communica-  Beferenoe  to  Sntt. — In  a  suit  for  spe* 

tions  were  protected.  cific  performance,  cases  submitted  to 

As  regards  the  extent  of  the  protee-  counsel  subsequent  to  the  contract  re- 

tion  from  discovery,  when  discovery  is  lating  to  the  sale,  the  objections  taken 

asked  from  the  client  himself,  there  by  the  purchaser  to  the  vendor's  title, 

has  been  much  conflict  of  opinion,  and  the  steps  taken    by    the    vendors    to 

it  has  been  said  that  the  privilege  of  a  clear  up  the  objections,  etc.,  are  com- 

client  as  to  discovery  is  not  coexten-  munications  made  with    reference  to 

sive  with  that  of  the  attorney,  and  that  the  dispute  which  resulted  in  the  liti- 

there  are  cases  in  which  the  solicitor  gation,  and  are  privileged.     Flight  v, 

would  be    protected    from  discovery  Robinson,  8  Beav.  33,  8  Jur.  888. 

where  the  client  would  not.    Greenlaw  7.  Hawkins  v.  Gathercole,   15  Jur, 

V,  King,  I  Beav.  137.  186;    Walsingham    v.    Goodricke,    3 

6.  Rldcliffe  v,  Fursman,  3  Bro.  P.  Hare  122 ;  Paddon  v.  Winch,  L.  R.  9 
C.   538;   Richards  v,  Jackson,  18  Ves.  Eq.  666. 
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and  involving  the  question  to  which  such  litigation  related.* 
Finally,  the  rule  of  the  later  decisions  is  that  the  client  is  not 
bound  to  discover  any  communications  made  or  cases  stated  to 
counsel  for  opinion,  whether  made  in  anticipation  of  litigation  or 
not* 

(2)  Communications  between  Legal  Advisers  of  Adverse  Parties. 
— Communications  by  the  solicitor  of  one  party  to  the  solicitor  of 
his  adversary  are  in  no  sense  confidential,  and  therefore  are  not 
privileged  from  disclosure.* 

(3)  Communications  to  Scriveners,  Stewards,  and  Agents. — 
It  has  been  held  that  communications  to  a  scrivener  are  privi- 
leged.* The  rule  is  otherwise  in  regard  to  communications  made 
to  a  person  who  is  merely  a  steward.*  Although  there  seems  to 
be  some  conflict  of  authority,  it  is  apprehended  that  communica- 
tions to  a  nonprofessional  agent  will  not  usually  be  considered 
privileged.* 

(4)  Communications  between  Codefendants. — ^As  a  general  rule,, 
communications  made  by  one  defendant  to  another,  with  respect 
to  their  defense,   are  not   privileged.''     Such  communications^ 


1.  Holmes  v,  Baddeley,  i  Phil.  476; 
Jenkyns  v.  Bushby,  L.  R.  3  Eg.  ^48. 
See  also  Combe  v.  London,  i  Y.  tt  Coll. 
C.  C.  631. 

8.  Wilson  V.  Northampton,  etc.,  R. 
Co.,  L.  R.  14  Eq.  477;  Minet  v,  Mor- 
gan, L.  R.  8  Ch.  361;  Lowden  v. 
Blakej,  23  Q^  B.  DIv.  333 ;  Nias  v. 
Northern,  etc.,  R.  Co.,  2  Jur.  295 ;  Pen- 
ruddock  V,  Hammond,  ix  Beav.  59; 
Manser  v,  Dix,  i  Jur.  N.  S.  466;  Pearcc 
V,  Pearce,  1  De  G.  &  S.  xa ;  Reece  v. 
Trye,  9  Beav.  317. 

In  a  suit  against  a  company  for  spe- 
cific performance  of  a  contract,  produc- 
tion vras  asked  from  the  company  of  cor- 
respondence passing,  before  the  institu- 
tion of  the  suit,  between  the  former 
engineer  and  solicitors  of  the  company, 
and  between  the  present  solicitors  and 
the  secretary,  agents,  subagents,  engi- 
neers, surveyors,  and  directors  of  the 
company,  and  cases  and  opinions  of 
counsel  advising  on  behalf  of  the  com- 
pany in  respect  to  the  subject-matter  of 
the  suit.  It  was  held  that  the  whole  of 
this  correspondence  relating  to  the  sub- 
ject-matter of  the  contract,  which  might 
lead  to  litigation,  whether  it  had  done 
so  or  would  do  so,  or  whether  it  was 
probable  or  improbable  that  it  would  do 
so,  was  privileged,  and  production  was 
refused.  Wilson  v.  Northampton,  etc., 
R.  Co.,  L.  R.  14  Eq.  477. 

8.  Gore  V.  Harris,  15  Jur.  1168;  Grif- 
fith V.  Davies,  5  B.  &  Ad.  502,  27  E.  C. 


L.  114;  Foakes  v.  Webb,  28  Ch.  Div. 
287. 

4.  Harvey  v,  Clayton,  2  Swanst.  221^ 
note  a.  But  in  South-sea  Co.  v.  Dol- 
liffe,  cited  in  2  Atk.  525,  it  was  held 
that  communications  to  a  conveyancer 
who  was  neither  counselor  nor  solicitor^ 
were  not  privileged. 

6.  Vaillant  v,  Dodemead,  2  Atk.  524 ; 
Wilson  V.  Ra8tall,4  T.  R.  759. 

6.  Vaillant  u.  Dodemead,  2  Atk. 
524;  Kerr  v,  Gillespie,  7  Beav.  572; 
Keid  V.  Langlois,  i  M.  &  Gord.  627,  in 
which  it  was  held  that  a  letter  from  de- 
fendant to  agents,  not  sent  to  them  for 
the  purpose  of  being  communicated  to 
defendant's  solicitor,  was  not  protected; 
Anderson  v.  Bank  of  British  Colum- 
bia, 2  Ch.  Div.  644,  holding  that  a  let- 
ter by  an  agent  to  his  principal,  giving 
information  respecting  what  the  agent 
had  actually  done  for  and  on  account 
of  the  principal,  was  not  privileged, 
though  sent  at  the  principal's  request 
after  he  had  been  threatened  with  liti- 
gation respecting  the  matter  as  to 
which  he  sought  information.  On  the 
other  hand  it  has  been  held,  Ross  v, 
Gibbs,  L.  R.  8  Eq.  522,  that  communi- 
cations with  an  unprofessional  agent  in 
anticipation  of  litigation,  and  with  a 
view  to  a  prosecution  of  or  defense  to 
a  claim  to  the  matter  in  dispute,  are 
privileged. 

7.  Betts  V.  Menzies,  3  Jur.  N.  S. 
885,  26  L.  J.  Ch.  528 ;  Hamilton  v.  Nott, 
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however,  as  are  shown  by  affidavit  to  contain  legal  advice,  are 
privileged.*  And  so  is  a  letter  from  one  defendant  to  another 
respecting  a  matter  in  litigation  with  direction  to  forward  to  their 
legal  adviser.* 

(5)  Communications  between  Husband  and  Wife, — These  com- 
munications are  regarded  as  confidential  and  privileged,  and  the 
wife  cannot  be  required  to  disclose  any  matters  the  knowledge  of 
which  she  acquires  by  virtue  of  the  marital  relation.  This  rule 
applies  equally,  whether  the  discovery  sought  is  in  aid  of  a  civil 
action  against  the  husband,*  or  whether  such  a  discovery  may 
subject  the  husband  to  a  criminal  prosecution.* 

(6)  Communications  to  Clergymen  and  Medical  Men. — At  com- 
mon law  the  privilege  did  not  extend  to  communications  made  to 
clergymen*  or  to  medical  men.*  With  regard  to  the  latter  class 
of  communications,  the  common  law  has  been  almost,  if  not 
entirely,  abrogated  by  statute.  The  rule  that  now  prevails,  briefly 
stated,  is  this:  Any  facts  communicated  to  a  medical  adviser  to 
enable  him  to  perform  his  duties  as  such  are  privileged,'  and  so 
are  facts  which  he  learns  from  his  own  observation  and  examination 
of  his  patient,^  With  regard  to  the  former  class  of  communi- 
cations, the  rule  has  been  abrogated  by  statutes  in  many  jurisdic- 
tions,®  and  there  are  decisions  in  which  it  is  strongly  intimated 
that  even  in  the  absence  of  statute  a  disclosure  of  such  commu- 
nications ought  not  to  be  compelled.*^ 

L.  R.  16  Eq.  112;  Sankey  v.  Alexan-  8.  Barron  v.  Grillard,  3  Ves.  &  B. 

der,  8  Ir.  Eq.  241 ;  Whitbread  v,  Gur-  165 ;  Le  Texier  v,  Anspach,  5  Ves.  Jr. 

ney,    Younge  541 ;  Goodall  v.  Little,  322,  15  Ves.  Jr.  159.    Thus  a  demurrer 

I  Sim.  N.  S.  155.  of  a  married  woman  to  a  bill  of  dis- 

Where    Solicitor   Is    CkMlefendant.  —  covery  against  her  husband,  in  aid  of 

Where  one  defendant  who  is  a  solic-  an  action  for  a  debt  on  her  account, 

itor  has  acted  as  agent  for  a  solicitor  on  should  be  allowed.     Barron  v.    Gril- 

record  to  collect  evidence  in  the  suit,  lard,  3  Ves.  &  B.  165. 

communications  between  him  and  his  4.  Cartwright  f.  Green,  8  Ves.  Jr. 

codefendant  are  privileged.      Hamil-  405. 

ton  V.  Nott,  L.  R.  16  Eq  112.  5.  i    Greenleaf 's    Ev.,  ^  247;  Dan. 

Where  one  of  the  defendants  in  a  Ch.  Pr.  (6th  Am.  ed.)  576;    Com.   v, 

suit  was  a  solicitor,  documents  placed  Drake,  15  Mass.  161. 

in  his  hands  by  his  codefendant  were  6.  Kingston's   Case,    11    Harg.    St. 

ordered    to    be    produced;  his    code-  Tr.  243;  i  Greenleaf  *s  Ev.,  ^248;  Dan. 

fendants      making       no       objections  Ch.  Pr.  (6th  Am.  ed.)  576. 

thereto.     Gaskell    r.    Chambers,     26  7.  Am.  and  Eng.  Encyc.  of   Law, 

Beav.  303.  tit.  Privileged  Communications. 

1.  Sankey  v.  Alexander,  8  Ir.   Eq.  8.  Am.  and   Eng.   Encyc.   of    Law, 
241.  tit.  Privi4eged  Communications. 

2.  Jenkyns  v.  Bushby,  L.   R.  2  Eq.  9.  Am.  and    Eng.  Encyc.   of  Law, 
547,  See  also  Steele  v.  Stewart,  i  Phil.  tit.  Privileged  Communications. 

471.  10.  Broad  v,  Pitt,  3  C.  &  P.  518,  14  E. 

Whether  communications  between  C.  L.  423,  in  which  the  court  said  that 

codefendants  would    be   privileged  if  he  **  would  never  compel  a  clergyman 

they  were  duplicates  of  what  had  been  to  disclose  communications  made  to  him 

sent  to  their  solicitor,  is   not  settled,  by  a  prisoner;  but  if  he  chooses  todis- 

but   probably   they  would.     Betts   v,  close  them,  I  will  receive  them  in  evi- 

Menzies,  3  Jur.  N.  S.  885,  26  L.  J.  Ch.  dence."    See  also  Reg.  v.  Griffin,  6  Cox 

528.  C.  C.  319. 
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(7)  Communications  between  Government  Officials. — Communi- 
cations between  officials  employed  in  departments  of  the  public 
service  as  to  matters  which  concern  the  state  are  privileged,  on 
the  ground  that  a  disclosure  thereof  would  be  against  the  public 
policy  and  likely  to  work  an  injury  to  public  interests.* 

d.  That  Discovery  Sought  Relates  to  Defendant's 
Case^i)  General  Rule. — It  is  a  general  rule  that  a  plaintiff  is 
entitled  to  a  discovery  of  only  what  appertains  or  is  necessary 
to  his  own  title,  and  that  he  has  no  right  to  pry  into  the  title  of 
his  adversary,*  for  while  it  is  true  that  the  plaintiff  has  a  right  to 


1.  Smith  v.  East  India  Co.,  I  PhU.  50; 
Wadeer  v.  East  India  Co.,  2  Jur.  N.  S. 
407  ;  Hennessy  v.  Wright,  21  Q^  B.  Div. 
509;  M'Elveney  v.  Connellan,  17  Ir.C. 
L.  R.  55  ;  Anderson  v,  Hamilton,  cited 
in  2  Brod.  &  B.  156,  note  (a),  6  E.  C.  L. 
79,  note  {a) ;  Home  v.  Bentinck,  2 
Brod.  &  B.  134,6  E.  C.  L.70;  The  Bel- 
lerophon,  44  L.J.  Adm.  5;  Dawkins 
V.  Rokeby,  L.  R.  8  Q^  B.  255.  Contra, 
Dickson  v.  Wilton,  i  F.  &  F.  419; 
Kain  v.  Farrer,  37  L.  T.  469. 

In  Smith  v.  East  India  Co.,  i  Phil. 
50,  a  correspondence  which  had  passed 
between  the  court  of  directors  of 
the  East  India  Company  and  the 
Commissioners  for  the  affairs  of  India, 
relating  to  a  dispute  which  had  arisen 
with  respect  to  a  commercial  transac- 
tion in  which  the  compwiny  had  been 
engaged  with  a  third  party,  was  held  to 
be  a  privileged  communication.  And 
in  Wadeer  v.  East  India  Co.,  2  Jur.  N. 
S.  407,  which  was  a  suit  against  the 
company  to  enforce  a  private  right, 
the  company  admitted  the  possession 
of  documents  relating  to  the  matters 
in  the  bill,  but  refused  to  produce 
them  on  the  ground  that  some  of  them 
were  official  communications  which, 
in  the  fulfilment  of  political  duty  of 
the  company  and  its  government  in 
India,  had  passed  between  the  com- 
pany and  those  governments  solely 
with  a  view  to  the  government  of 
India  and  to  enable  the  company  to 
perform  its  public  duty  in  their  be- 
half ;  and  further  documents  they  al- 
leged were  political  communications 
which  passed  between  official  agents 
of  the  company  in  the  fulfilment  of 
their  public  political  duty  and  for  the 
purposes  of  the  public  government  of 
India.  It  was  held  that  the  produc- 
tion of  such  documents  could  not  be 
compelled. 

Reason  for  Rule. — "  First,  the  publica- 
tion of  a  state  document  may  involve 


danger  to  the  nation.  If  the  confiden- 
tial communications  made  by  servants 
of  the  crown  to  each  other,  by  sui>eri- 
ors  to  inferiors,  or  by  inferiors  to  supe- 
riors, in  the  discharge  of  their  duty  to 
the  crown,  were  liable  to  be  made  pub- 
lic in  a  court  of  justice  at  the  instance 
of  any  suitor,  *  *  *  an  order  for  dis- 
covery might  involve  the  country  in  a 
war.  Secondly,  the  publication  of  a 
state  document  may  be  injurious  to 
servants  of  the  crown  as  individuals. 
There  would  be  an  end  of  all  free- 
dom in  their  official  communications 
if  thejr  knew  that  any  suitor,  that,  as 
in  this  case,  any  one  of  their  own 
body  whom  circumstances  had  made  a 
suitor,  could  legally  insist  that  any 
official  communication,  of  no  matter 
how  secret  a  character,  should  be  pro- 
duced openly  in  a  court  of  justice.*' 
Hennessy  v,  Wright,  21  Q^   B.  Div. 

a.  Cooper's  Eq.  PI.  197;  Mitford's 
Eq.  PI.  by  Jeremy  190;  Wigram  on 
Discovery  (isted.),  pp.  13,  21 ;  Wilson 
V,  Forster,  Younge  280 ;  Shaf tsbury  v. 
Arrowsmith,  4  Ves.  Jr.  71 ;  Buden 
V.  Dore,  2  Ves.  445 ;  Adams  v.  Fisher, 
3  Myl.  &  C.  526;  Minet  v.  Morgan,  L. 
R.  8  Ch.  361 ;  Whateley  v,  Crowter,  5 
El.  &  Bl.  709,85E.C.L.709;  Roberts 
V.  Oppenheim,  26  Ch.  Div.  724 ;  O'Con- 
nor V.  Malone,  Sau.  &  Sc.  516;  Edwards 
V.  Wakefield,  6  El.  &  Bl.  462 ;  Lyell  v. 
Kennedy,  20  Ch.  Div.  484;  Bannatyne 
V.  Leader,  10  Sim.  230;  Ingilby  v. 
Shafto,  33  Beav.  31 ;  Atty.-Gen.  v.  Strutt, 
3  Beav.  396;  Sutherland  v.  Suther- 
land, 17  Beav.  209;  Compton  v.  Grey, 

1  Y.  &  J.  154;  Ivy  t/.  Kekewick,  2  Ves. 
Jr.  679;  Sewer  Com'rs  v.  Glasse, 
L.  R.  15  Eq.  302;  Burton  v.  Neville, 

2  Cox  242;  Muskerry  v.  Chinnery, 
2  Hog.  272 ;  Bovill  v.  Smith,  L.  R.  2 
Eq.  459;  CJyler  v.  Bogert,  3  Paige 
(N.  Y.)  186;  Baxter  I/.  Farmer,  7  Ired. 
Eq.  (N.  Car.)  239;  Bullock  r.  Boyd, 


758 


Volume  VI. 


Plsooverj  in  Chancery. 


DISCOVERY. 


Objeotioni  to  Disooyery. 


know  what  his  adversary's  case  is  or  what  is  his  title  and  the 
defense  he  expects  to  make,*  he  has  no  right  to  know  the  evidence 
on  which  the  anticipated  case  of  the  defendant  is  to  be  supported.* 
(2)  Limitations  and  Exceptions, — The  rule,  however,  is  subject 
to  certain  limitations  and  exceptions,  one  of  which  is  that  a  com- 
plainant's right  to  a  disclosure  of  all  that  is  necessary  to  the 


2  A.  K.  Marsh.  (Ky.)  323;  Norfolk, 
etc.,  R.  Co.  V.  Postal  Tel.  Cable  Co., 
88  Va.  932 ;  Howell  v,  Ashmore,  9  N. 
J.  Eq.  82;  Downie  v.  Nettleton,  61 
Conn.  593 ;  Lansing  v.  Starr,  2  Johns. 
Ch.  (N.  Y.)  150;  Newkirk  v.  Willett, 
2  Johns.  Cas.  (N.  Y.)  413;  Lane  v, 
Stebbins,  9  Paige  (N.  Y.)  622;  Deas 
V.  Harvie,  2  Barb.  Ch.  (N.  Y.)  448; 
Nieury  v,  O'Hara,  i  Barb.  (N.  Y.) 
484;   Young  V.  Colt,  2  Blatchf.  (U.  S.) 

373- 

ninstrations  and  Applications  of  the 
Eule. — Where  a  bill  was  filed  by  a  per- 
son claiming  to  be  lord  of  a  manor, 
against  another  person  also  claiming 
to  be  lord  of  the  same  manor,  and 
praying  a  discovery  in  what  manner 
the  defendant  derived  title  in  the 
manor,  a  demurrer  was  allowed  on  the 
ground  that  the  defendant  had  no  right 
to  the  discovery.  Adderley  v.  Spar- 
row, Ch.  1779,  cited  in  Cooper's  Eq. 
PI.  197. 

A  bill  alleged  that  testator  had,  after 
the  execution  of  his  will,  contracted 
for  the  purchase  of  an  estate,  which 
purchase  was  completed  by  his  execu- 
tor, who  conveyed  it  to  his  son,  and 
that  they  then  were,  or  one  of  them 
was,  in  possession,  that  the  plaintiff 
was  heir  ex  parte  tnaterna^  and  that 
there  was  no  heir  ex  parte  patcrna. 
Defendant,  by  his  answer,  claimed  as 
heir  ex  parte  paterna;  and  plaintiff, 
by  his  amended  bill,  asked  that  de- 
fendant might  set  forth  in  what  man- 
ner he  was  heir  ex  parte  paterna^  and 
all  the  particulars  of  the  pedigree ;  and 
a  demurrer  to  the  bill  was  allowed. 
Ivy  V.  Kekewick,  2  Ves.  Jr.  679. 

A  brought  an  ejectment  against  B, 
whereupon  B  filed  a  bill  of  discovery 
against  A,  seeking  to  discover  under 
what  title  he  claimed  at  law  and  how 
he  made  it  out.  The  court  held  that 
the  defendant  was  not  bound  to  give 
this  discovery.  Ingilby  t'.  Shafto,  33 
Beav.  31. 

The  plaintiff  in  a  suit  at  law,  to 
which  the  statute  of  limitations  has 
been  pleaded,  cannot,  by  a  bill  of  dis- 
covery, oblige  the  defendant  to  disclose 


anything  to  defeat  that  plea.  Lansing 
V.  Starr,  2  Johns.  Ch.  (N.  Y.)  150. 

Bona  Fide  PorcliaBer. — The  title  of  a 
bona  fide  purchaser  without  notice  for 
a  valuable  consideration  will  be  pro- 
tected by  the  court,  and  he  cannot  be 
compelled  to  disclose  what  would  in- 
validate it.  Howell  V.  Ashmore,  9  N. 
T.  Eq.  82 ;  Bullock  v.  Boyd,  2  A.  K. 
Marsh.  (Ky.)  322.  But  the  rule  is 
otherwise  where  the  defendant  is 
charged  with  having  procured  a  title 
fraudulently,  and  is  fraudulently  set- 
ting it  up  to  defeat  the  complainant. 
Howell  T'.  Ashmore,  9  N.  J.  Eq.  82. 

In  MassacliaBetts  it  has  been  held 
that  the  rule  stated  in  the  text  does 
not  prevail.  The  **  whole  system  of  in- 
quiry by  the  instrumentality  of  a  legal 
proceeding  has  been  that  of  full  in- 
quiry as  to  any  and  all  facts  which  may 
impeach  the  right  of  property  in  the 
party  of  whom  the  inquiry  is  made. 
*  *  *  No  restriction  is  imposed,  and  it 
is  competent  to  ask  any  question  the 
answer  to  which  may  impeach  the 
party's  title  to  real  or  personal  estate." 
Adams  v.  Porter,  i  Cush.  (Mass.)  175. 
But  see  Wilson  v,  Webber,  2  Gray 
(Mass.)  558. 

1.  Atty.-Gen.  xk  London  Corp.,  2  M. 
&  Gord.  247. 

2.  Atty.-Gen.  v.  London  Corp.,  2 
M.  &  Gord.  247;  Cullison  v,  Bossom, 
I  Md.  Ch.  95;  Benbow  I'.Low,  16  Ch. 
Div.  93 ;  Bidder  v.  Bridges,  29 Ch.  Div. 
29;  Lyon  XK  Tweddell,  13  Ch.  Div.  375 ; 
Stainton  v.  Chadwick,  3  M.  &  Gord. 
575;  Ingilby  v.  Shafto,  33  Beav.  31; 
Daw  V.  Eley,  2  H.  &  M.  725. 

The  latter  part  of  this  rule  has  been 
well  stated  by  a  text  writer  on  dis- 
covery as  follows:  "The  right  of  a 
plaintiff  in  equity  to  the  benefit  of  a 
defendant's  oath  is  limited  to  a  discov- 
ery of  such  material  facts  as  relate 
to  plaintiff's  case,  and  does  not  ex- 
tend to  the  discovery,  or  the  manner 
in  which  or  the  evidence  by  means  of 
which  defendant's  case  is  to  be  estab- 
lished, or  to  any  discovery  of  the  de- 
fendant's evidence."  Wigram  on  Dis- 
covery, p.  261. 
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support  of  his  own  title  is  paramount  to  the  rule  which  precludes 
an  investigation  into  the  respondent's  case,  or  of  the  evidence  by 
which  the  respondent  seeks  to  support  it,  and  whenever  the  com- 
plainant's title  is  so  far  coincident  with  that  of  the  respondent 
that  the  elements  of  the  one  are  also  an  ingredient  in  the  other, 
complainant  will  nevertheless  be  entitled  to  an  investigation 
sufficient  to  enable  him  to  display  his  own  strength,  although  at 
the  risk  of  exposing  his  opponent's  weakness.  * 

The  rule  is  still  further  restricted  to  this  extent,  that  it  cannot 
be  invoked  to  defeat  a  discovery  if  a  case  is  made  by  the  bill  which 
if  admitted  would  disprove  or  otherwise  invalidate  the  defense 
thereto.  In  such  case,  plaintiff  would  be  entitled  to  a  discovery 
of  all  the  facts  which  would  enable  him  to  impeach  the  defendant's 
case,  as  he  does  not  rest  on  a  mere  negative  ground  of  the 
defendant's  case,  but  sets  up  some  positive  ground  entitling  him 
to  the  assistance  of  the  court,  such  as  fraud  or  other  circumstance 
of  equitable  cognizance,  to  a  discovery  of  which  no  objection  of 
such  kind  can  be  raised.* 


1.  Bonn  V.  Bebee,^  Phila.  (Pa.)  446; 
Earp  V.  Llojd,  3  Kay  &  J.  549;  Jen- 
kins V,  Bushby,  35  L.  J.  Ch.  400;  Potts 
V.  Adair,  3  Swanst.  268 ;  Sampson  r*. 
Swettenham,  5  Madd.  16;  Neesom  T^ 
Clarkson,  6  Jur.  1055;  Burrell  v.  Nich- 
olson, I  M7I.  &  K.  ^o;  Smith  v.  Beau- 
fort, I  Phil.  209;  Combe  v.  London, 
I  Y.  &  Coll.  C.  C.  631,  6  Jur.  571; 
Turner  v.  Bayley,  12  W.  R.  633; 
Stroud  f.  Deacon,  i  Ves.  37;  Brown 
V.  Wales,  L.  R.  15  Eq.  142 ;  O'Connor 
V.  Malone,  Sau.  &  Sc.  516. 

To  protect  a  defendant  from  the  dis- 
covery or  production  of  a  document 
relating  to  the  subject  in  dispute,  it  is 
not  sufficient  that  it  should  be  evidence 
of  his  title  or  contain  evidence  which 
he  intends  or  is  entitled  to  use  in  the 
support  of  his  case ;  it  must  contain  no 
matter  supporting  the  plaintiff's  title 
or  the  plaintiff's  case,  or  impeach  the 
defense,  and  the  defendant  must  aver 
by  his  answer  with  a  reasonable  degree 
of  distinctness  that  the  document  does 
not  contain  such  matter.  Combe  v, 
London,  i  Y.  &  Coll.  C.  C.  631,  6 
Jur.  571. 

niustratioiis. — If  a  bill  were  filed  in 
aid  of  an  ejectment  brought  by  an  heir 
for  the  discovery  of  an  alleged  forgery 
in  a  will,  under  which  the  defendant  at 
law  claimed  as  devisee,  the  discovery 
would  go  directly  to  the  heart  of  the 
defendant's  title,  but  it  would  never- 
theless be  the  right  of  the  complain- 
ant to  obtain  it.  Bonn  v,  Bebee,  3 
Phila.  (Pa.)  446. 


Disputed  Boundaries. — Where  there 
is  a  dispute  of  boundaries  or  unity  of 
possession,  the  defendant  must  set  forth 
how  he  is  entitled.  Champernoon  v, 
Totness,  2  Atk.  112. 

If  a  tenant  holds  lands  of  his  own, 
together  with  demised  lands,  he  must 
keep  the  boundaries  distinct,  and  if  he 
allow  them  to  become  confused  he  is 
bound,  if  necessary,  to  produce  his  own 
title  deeds  to  elucidate  the  matter. 
Southwell  V,  Thompson,  6  L.  J.  Ch.  N. 
S.  196. 

The  establishment  of  identity  of  par- 
cels of  land  is  as  much  an  element  in 
the  right  to  discovery  as  devolution,  and 
gives  a  lessor  a  right  of  discovery 
as  against  lessees  holding  over  and 
their  undertenants.  Brown  v.  Wales, 
L.  R.  15  Eq.  142. 

Discharge  from  Liability  on  Note. — 
Where  the  pfaintiff  in  a  suit  at  law  seeks 
to  recover  payment  of  defendant  of  a 
note  of  hand,  and  defendant  denies  his 
liability  to  pay  the  same  and  seeks  to 
defeat  a  recovery  thereon  by  means  of 
a  discharge  alleged  to  have  been  exe- 
cuted by  the  plaintiff,  the  discharge  is 
a  matter  directly  affecting  the  plain- 
tiff's title,  and  he  is  entitled  to  a  discov- 
ery in  relation  thereto.  Haskell  v. 
Haskell,  3  Cush.  (Mass.)  540. 

2.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  580; 
Hare  on  Disc.  201 ;  Stainton  v.  Chad- 
wick,  3  M.  &  Gord.  575;  Howell 
V.  Ashmore,  9  N.  J.  Eq.  82.  See 
also  O'Connor  v.  Malone,  Sau.  &  Sc. 
516. 
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Mingling  Fundi. — So  also  where  a  party  who  keeps  accounts  for 
another  mingles  funds  which  come  into  his  hands  with  his  own 
money,  so  that  a  separation  is  impracticable,  he  must  make  a 
discovery  as  to  the  whole,  although  such  discovery  may  disclose 
matters  relating  solely  to  his  own  business.* 

Doenmentf  Made  Part  of  Answer. — ^Another  exception  to  the  rule 
arises  where  the  defendant  sets  out  in  his  answer  documents  or 
papers,  or  states  the  effect  thereof,  and  refers  to  them  for  greater 
certainty  when  produced.  Under  these  circumstances,  production 
will  be  required,  even  though  they  relate  solely  to  defendant's 
title* 

e.  Other  Objections. — Besides  the  objections  to  discovery 
which  have  been  enumerated  in  the  preceding  sections,  there  are 
many  other  objections,  a  treatment  of  which  will  be  found  infra 
under  the  headings,  lo.  Plea;  ii.  Answer;  and  12.  Demurrer. 

6.  The  Parties — a,  PERSONS  Interested  in  Action  at  Law. 
It  is  a  general  rule,  subject  to  a  few  exceptions  which  will  be  noticed 
in  turn,  that  no  person  should  be  made  a  party  defendant  to  a 
bill  of  discovery  who  has  no  interest  in  the  subject-matter  of  the 
suit  in  aid  of  which  the  discovery  is  sought.*  A  mere 
witness*  or  agent   should   not   be   made  a   party   to   a  bill  of 


1.  Salisbury  v.  Cecil,  i  Cox  277. 
Freeman   v,   Fairlie,    3   Meriv.   42. 

Thus  where  a  bill  was  filed  against  a 
steward  for  an  account  of  money  re- 
ceived by  him  in  that  capacity,  and  of 
the  interest  made  by  him  from  it, 
and  by  his  answer  he  admitted  that 
he  had  received  the  money  and  mixed 
it  with  his  own  funds  and  used  it  ac- 
cordingly, the  court  ordered  a  pro- 
duction of  his  banker's  books,  al- 
though they  contained  many  other 
private  matters. 

2.  Hardman  v,  Ellames,  i  Meriv. 
414,  2  Myl.  &  K.  732 ;  O'Connor  v, 
Maione,  Sau.  &  Sc.  516.  In  Adams  v. 
Fisher,  3  Myl.  &  C.  548,  this  doctrine  is 
approved,  although  not  necessary  to  a 
decision  of  the  case.  In  commenting  on 
Hardman  t'.  Ellames,  2  Myl.  &  K.  732, 
I  Meriv.  414,  the  court  says :  **  Where  a 
party  has  thought  proper  to  put  his 
defense  upon  a  particular  document, 
he  himself  having  introduced  and  put 
it  forward,  he  cannot  be  permitted  to 
make  any  representation  pi  it,  however 
unfounded,  which  he  pleases;  but  the 
plaintiff  is  entitled  to  see  whether  the 
defendant  has  rightly  stated  it.  It  is 
because  the  defendant  chooses  to  make 
it  a  part  of  his  answer,  that  the  plain- 
tiff is  entitled  to  see  it ;  not  because 
the  plaintiff  has  an  interest  in  it.  The 
principle  is  that  the  plaintiff  shall  not 


avail  himself  of  that  mode  of  conceal- 
ing his  defense.*' 

8.  Post  T'.  Boardman,  10  Paige  (N. 
Y.)  580;  Geer  v,  Kissam,  3  Edw.  Ch. 
(N.  Y.)  129;  Ballin  v.  Ferst,  55  Ga. 
546;  Price  V,  Tyson,  3  Bland  (Md.) 
392 ;  Dummer  v.  Chippenham,  14  Ves. 
Jr.  245;  De  Golls  v.  Ward,  3  P. 
Wms.  311 ;  Whitworth  x'.  Davis,  i 
Ves.  &  B.  545 ;  Fenton  v.  Hughes,  7 
Ves.  Jr.  287 ;  Finch  v.  Finch,  2  Ves, 
491 ;  Flummer  v.  May,  i  Ves.  426, 
Anonymous,  3  Atk.  644;  Tittenson  v. 
Peat,  3  Atk.  529;  Guppy  v.  Few,  cited 
in  Hare  on  Disc.  171 ;  Yates  v.  Mon- 
roe, 13  111.  212;  Newman  v.  Godfrey, 
2  Bro.  (C.  C.)  332;  Griffin  v.  Archer, 
2  Anstr.  478;  Whitworth  v.  Davis,  i 
Ves.  &  B.  550. 

4.  Dummer  v.  Chippenham,  14  Ves. 
Jr.  245 ;  Fulton  Bank  v.  Sharon  Canal 
Co.,  I  Paige  (N.  Y.)  219;  Guppy  v. 
Few,  cited  in  Hare  on  Disc.  171 ;  Fen- 
ton V.  Hughes,  7  Ves.  Jr.  287:  Post  v, 
Boardman.  10  Paige  (N.  Y.)  580;  Nor- 
ton V.  Woods,  5  Paige  (N.  Y.)  249; 
Yates  V.  Monroe,  \-\  111.  212;  Phillips 
V.  Kern,  6  Phila.  (Pa.)  9. 

It  is  useless  and  improper  to  make 
the  counsel  of  a  person  a  party  to  a 
mere  bill  of  discovery  as  to  papers  al- 
leged to  be  in  his  possession,  even  if 
the  matters  inquired  of  by  the  bill 
could  be  properly  disclosed  by  the 
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discovery;*  nor  can  arbitrators  be  made  parties  defendant  to  a  bill 
for  discovery,  or  be  required  to  show  the  grounds  of  their  award.* 
Ezoeptioni  —  OAo«n,  Agents,  and  Xemben  of  Corporations. — ^The  main 
exception  to  the  rule  that  one  who  has  no  interest  in  the  suit  in 
aid  of  which  discovery  is  sought  cannot  be  made  a  party  is  in 
the  case  of  officers,  agents,  and  individual  members  of  a  corpora- 
tion, who  may  be  made  parties  to  a  bill  of  discovery  against  the 
corporation,  although  they  have  no  individual  interest  in  the  suit,* 


counsel  if  called  as  a  witness  against 
his  client.  Wakeman  v,  Bailej,  3  Barb. 
Ch.  (N.  Y.)482. 

1.  Ballin  v.   Ferst,  55  Ga.  546. 

A  fishing  bill  will  not  lie  against  an 
alleged  agent,  who  has  purchased  land 
at  a  public  sale,  to  discover  the  names 
of  his  principals;  he  is  a  mere  witness. 
Twells  T'.  Costen,  i  Pars.  Eq.  Cas.  (Pa.) 
373. 

a.  Tittenson  v.  Peat,  3  Atk.  529; 
Anonymous,  3  Atk.  644;  Lingood  v, 
Croucher,  2  Atk.  395;  Ponsford  v. 
Swaine,  i  John.  &  H.433. 

3.  Wych  V.  Meal,  3  P.  Wms.  310; 
Moodalay  v,  Morton,  i  Bro.  C.  C. 
469;  Glasscott  V.  Copper-Miners  Co., 
II  Sim.  305;  Fenton  v.  Hughes,  7  Ves. 
Jr.  288;  Dummer  v.  Chippenham, 
14  Ves.  Jr.  252 ;  In  re  Barned's  Bank- 
ing Co.,  L.  R.  2Ch.  350;  Gibbons  r. 
Waterloo  Bridge  Co.,  5  Price  491; 
Vermilyea  v.  Fulton  Bank,  i  Paige 
(N.  Y.)  37;  Fulton  Bank  v,  Sharon 
Canal  Co.,  i  Paige  (N.  Y.)  219;  Many 
V.  Beekman  Iron  Co.,  9  Paige  (N.  Y.) 
188;  Brumly  v.  Westchester  County 
Mfg.  Soc,  I  Johns.  Ch.  (N.  Y.)  366; 
Masters  r.  Rossie  Lead  Min.  Co.,  2 
Sandf.  Ch.  (N.  Y.)  301;  Mclntyre  v. 
Union  College,  6  Paige  (N.  Y.)  339; 
Lindsley  v.  James,  3  Coldw.  (Tenn.) 
477;  Virginia,  etc.,  Min.,  etc.,  Co.  v. 
Hale,  93  Ala.  542 ;  Johnson  First.  Nat. 
Bank  v.  Bristol  Iron,  etc.,  Co.,  31  W. 
N.  C.  ( Pa.)  503 ;  Post  v.  Toledo,  etc.,  R. 
Co.,  144  Mass.  341;  Wright  v.  Dame, 
I  Met.  (Mass.)  237 ;  McComb  v.  Chi- 
cago, etc.,  R.  Co.,  19  Blatchf.  (U.  S.) 
69;  French  v.  New  York  First  Nat. 
Bank,  7  Ben.  (U.  S.)  488. 

Reason  for  Bnle. — As  corporations  do 
not  answer  under  oath,  they  cannot  be 
prosecuted,  however  false  their  answer 
may  be,  Wych  v.  Meal,  3  P.  Wms. 
310,  and  therefore  the  only  way  in 
which  a  discovery  may  be  obtained 
from  them  is  through  the  medium  of 
their  agents  and  officers  who  are  ac- 
quainted with  the  transactions.  Fulton 


Bank  v.  Sharon  Canal  Co.,  i  Paige  (N. 
Y.)  219. 

Limitation  of  Rule. — In  a  bill  in  equity 
against  a  corporation,  an  officer  of  the 
corporation  cannot  be  joined  as  a  de- 
fendant for  the  purpose  of  a  discovery 
of  matters  which  were  not  within  his 
knowledge  as  such  officer,  or  learned 
by  him  while  in  the  service  or  as  a 
member  of  the  corporation,  or  of  mat- 
ters which  took  place  before  the  cor- 
poration was  formed,  or  in  which  it 
had  no  part,  though  it  appears  that 
through  other  sources  of  information 
the  officer  happens  to  have  obtained 
such  knowledge.  McComb  v.  Chica- 
go, etc.,  R.  Co.,  19  Blatchf.  (U.  S.)69. 

Making  Fonner  Officers  of  Corporatlona 
Parties. —  Former  as  well  as  present 
officers  of  a  corporation  may  be  made 
parties  to  a  bill  of  discovery,  and  the 
knowledge  of  the  facts  of  which  the 
discovery  is  sought  rests  only  with 
such  officers,  especially  when  it  re- 
lates to  their  own  official  acts.  Fulton 
Bank  v,  Sharon  Canal  Co.,  i  Paige 
(N.  Y.)  219. 

Where  a  Corporation  U  Improperly 
Made  a  Party,  its  officers  who  are  made 
parties  merely  for  discovery  against  it 
will  not  be  compelled  to  answer  if  they 
have  no  personal  interest,  and  are  not 
charged  with  fraud  or  misconduct. 
Ellsworth  V,  Curtis,  10  Paige  (N.  Y.) 
105. 

Where  Oath  to  Answer  Is  Waived. — 
Individual  members  and  officers  of  a 
corporation  are  improperly  joined  as 
defendants  where  oath  to  the  answer 
is  waived,  and  no  relief  is  sought 
against  them.  Colonial,  etc.,  Mortg. 
Co.  T'.  Hutchinson  Mortg.  Co.,  44  Fed. 
Rep.  219. 

Change  of  Bnle  by  Statute. — In  Eng- 
land it  is  not  now  necessary  or  even 
proper  to  make  an  officer  of  the  cor- 
poration a  party  defendant  to  a  bill  for 
discovery  against  the  corporation,  as 
under  existing  rules  of  court  this  dis- 
covery may  be  obtained  by  an  order 
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and  if  discovery  is  sought  from  agents  or  officers  of  a  corporation 
it  is  necessary  that  they  be  made  parties.* 

Matters  Pecnliarly  witliin  Knowledge  of  Agent. — So  it  has  been  held  that 
where  material  facts  are  peculiarly  within  the  knowledge  of  an 
agent  concerning  books  and  papers,  and  his  principals  are  beyond 
the  jurisdiction,  so  that  no  discovery  by  them  can  be  compelled, 
the  agent  may  be  made  a  party  for  such  purpose,  in  analogy  to 
the  common  case  of  agents  and  officers  of  a  corporation.* 

Agent  or  Arbitrator  Charged  with  Fraud. — If  there  is  any  charge  of 
fraud  connected  with  the  transaction  in  which  an  agent  participates 
he  may  be  joined  as  a  defendant,*  and  if  an  arbitrator  is  charged 
with  fraud  or  corruption  he  may  be  made  a  defendant  and  be 
compelled  to  answer  the  charges.^ 

6.  Persons  under  Disability. — Infants  cannot  be  made 
parties  for  the  sake  of  discovery  merely,  as  they  never  answer  on 
their  own  oath,*  nor  can  lunatics  without  committees  be  made 
parties.* 

c.  Parties  to  Action  at  Law. — It  is  also  well  settled  that 
the  practice  relating  to  discovery  does  not  permit  any  person  to 
be  made  a  defendant  to  a  bill  for  discovery  in  aid  of  an  action 
who  is  not  a  party  to  that  action.''  And  this  rule  applies,  whether 
such  person  is  charged  to  have  any  interest  in  the  suit  or  not,^  or 
even  where  such  person  is  the  substantial  party  in  interest.® 

d.  Joinder. — This  question  has  already  been  partially  treated 
in  this  subdivision,*^  but  a  few  points  yet  remain  to  be  considered. 

to    deliver    to    him     interrogatories.  7.  Kerr  v.  Rew,  5  Myl.  &  C.  154; 

Wilson  r.  Church, 9  Ch.Div. 552; /»  re  Balls    v.    Margrave,    3     Beav.    449; 

Alexandra  Palace  Co.,  16  Ch.  Div.  58.  Queen  of  Portugal  v.  Glyn,  7  Cl.  &  F. 

**As  all  parties,  regardless  of  inter-  466;  Glyn  v,  Soares,  3  Myl.  &  K.  450; 
est,  are  now  permitted  and  compella-  Irving  v.  Thompson,  9  Sim.  19;  Bur- 
ble to  testify,  the  necessity  for  making  gess  V.  Smith,  2  Barb.  Ch.  (N.  Y.) 
an  officer  of  a  corporation  a  party  for  276.  Contra,  Glyn  z>.  Soares,  i  Y.  & 
the  purposes  of  discovery  no  longer  ex-  Coll.  644 ;  Carter  v.  Jordan,  15  Ga.  76, 
ists."  Colonial,  etc.,  Mortg.  Co.  v.  in  which  it  was  held  that  where  one 
Hutchinson  Mortg.  Co.,  44  Fed.  Rep.  has  an  interest  in  a  common-law  suit 
219.  o'f  such  kind  as  makes  him  in  effect  a 

1.  French  v.  New  York  First  Nat.  party,  though  he  is  not  named  as  a 

Bank,  7  Ben.  (U.  S.)  488 ;  Virginia,  etc.,  party,  a  bill  of  discovery  may  be  main- 

Mln.,  etc.,  Co.  v.  Hale,  93  Ala.  542.  tained  against  him. 

a.  Ballin  v.  Ferst,  55  Ga.  546.  Where  an  action  at  law  was  brought 

8.  Bennet  v.  Vade,  2  Atk.  324;  Plum-  against  a  mortgagee,  and  a  bill  of  dis- 

mer  v.  May,  i  Ves.  426;  Gartland  v.  covery  filed  against  him  alone,  a  plea. 

Dunn,  II  Ark.  720;  Jeremy^s  Eq.  Jur.  setting  up  that  he  ought  not  to  be  com- 

260;  Bowles  V.  Stewart,  i  Sch.  &  L.  pelled   to  give  the  discovery  in   the 

227.  absence  of  the  mortgagor,  was  over- 

4.  Lonsdale  v.  Littledale,  2  Ves.  Jr.  ruled.  Balls  v.  Margrave,  3  Beav. 
451 ;  Ives  zf.  Med  calf  e,  i  Atk.  63 ;  Dum-  448. 

mer  v.  Chippenham,  14  Ves.  Jr.  252;        8.  Kerr  v.  Rew,  5  Myl.  &  C.  154; 

Padley  v.  Lincoln  Waterworks  Co.,  2  Balls  v,  Idargrave,  3  Beav.  449;  Queen 

M.  &  Gord.  68.    Contra,  Steward  v.  of  Portugal  v.  Glyn,  7  Cl.  k  F.  466. 
East-India  Co.,  2  Vern.  380.  9.  Burgess  v.  Smith,  2  Barb.  Ch.  (N. 

5.  Leggett  v.  Sellon,  3  Paige   (N.  Y.)  276. 

Y.)  84.  10.  See  su^ra,  II.  6.     a.  Persons  In- 

6.  Pomeroy's  Eq.  Jur.,  J  199.  terested  in  Action  at  Law. 
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Several  persons  having  distinct  interests,  who  are  implicated, 
though  in  different  degrees,  in  one  connected  series  of  acts  intend- 
ing to  defraud  the  plaintiff,  may  be  united  as  defendants,^  and  all 
persons  interested  in  an  estate  sought  to  be  discovered  and  con- 
veyed should  be  made  parties,*  but  defendants  in  separate  actions 
at  law  cannot  be  united  in  a  bill  of  discovery,  as  this  defect  is  one 
of  substance  and  fatal  to  the  bill.* 

Effect  of  Hoijoiiider. — Nonjoinder  of  parties  defendant  is  no  defense 
to  a  bill  of  discovery.* 

7.  Time  of  Filing  Bill. — A  court  of  equity  will  not  entertain  a 
bill  of  discovery  after  a  judgment  at  law,  unless  the  party  shows 
some  satisfactory  excuse  for  his  failure  to  apply  for  discovery 
during  the  pendency  of  the  action  at  law,*  for  while  a  cause  at 


1.  Brinkerhoff  v.  Brown,  6  Johns. 
Ch.  (N.  Y.)  139. 

a.  Key  T'.  Lambert,  i  Hen.  &  M. 
(Va.)33o. 

DlBtrlliiitees  of  a  decedent  are  neither 
necessary  nor  proper  parties  to  a  bill 
of  discovery  by  the  administrator 
against  a  defendant  who  has  in  his 
possession  choses  in  action  and  other 
personal  estate  of  the  decedent,  the 
amounts,  dates,  and  character  of  which 
are  unknown  to  complainant,  and 
which  defendant  refuses  to  disclose. 
Smith  T'.  Smith  (Va.  1896),  24  S.  E. 
Rep.  280. 

8.  Broadbent  v.  State,  7  Md.  416; 
McDougald  v.  Maddox,  17  Ga.  52. 

4.  Hare  on  Disc.  124;  Sangosa  v. 
East  India  Co.,  2  Eq.  Cas.  Abr.  170, 
PI.  28. 

5.  Alabama, — McCollum  t;.  Prewitt, 
37  Ala.  573;  Powell  v,  Stewart,  17  Ala. 
719;  M'Grew  T'.  Tombeckbee  Bank,  5 
Port.  (Ala.)  547;  Moore  v.  Dial,  3 
Stew.  (Ala.)  155;  Mallory  v.  Matlock, 
10  Ala.  596;  Jones  v,  Kirksey,  10  Ala. 
579 ;  Hill  V,  McNeill,  8  Port.  (Ala.)  432. 

California. —  Norris  v.  Denton,  2 
Cal.  378. 

New  Tork.  —  Duncan  v.  Lyon,  3 
Johns.  Ch.  (N.  Y.)  351;  Lansing  7'. 
Eddy,  I  Johns.  Ch.  (N.  Y.)  49;  Pater- 
son  V.  Bangs,  9  Paige  (N.  Y.)  627; 
Thompson  v.  Berry,  3  Johns.  Ch.  (N. 
Y.)  395;  Norton  v.  Woods,  5  Paige 
(N.  Y.)  251. 

North  Carolina, — Alley  v.  Ledbet- 
ter,  I  Dev.  Eq.  (N.  Car.)  453. 

South  Carolina. — Foltz  v.  Pourie,  2 
Desaus.  (S.  Car.)  40. 

Ohio. — Swearingen  v.  Swearingen, 
Wright  (Ohio)  108. 

Tennessee. — ^Thurmond  v,  Durham, 
3  Yerg.  (Tenn.)  99. 


Virginia,  —  Green  v.  Massie,  21 
Gratt.  (Va.)  356;  Faulkner  v.  Har- 
wood,  6  Rand.  (Va.)  125. 

United  States. — Brown  v.  Swann, 
10  Pet.  (U.  S.)497. 

England.  —  Barbone  v.  Brent,  i 
Vern.  176. 

See  also  Norris  v.  Hume,  2  Leigh 
(Va.)  334;  Barkers.  Elkins,  i  Johns. 
Ch.  (N.  Y.)465. 

**  There  is  no  hardship  in  this  rule. 
It  is  only  saying  that  a  party  shall  use 
ordinary  diligence,  shall  seek  a  dis- 
covery as  soon  as  he  ascertains  that  he 
wants  it.  But  the  contrary  practice 
would  be  fraught  with  much  mischief. 
Where  the  application  is  in  due  time, 
the  effect  is  only  a  suspension  of  the 
proceeding  at  law  till  the  discovery  is 
had;  and  then  the  case  proceeds  to 
judgment  m  the  proper  forum,  and 
the  facts  are  tried  by  a  jury.  But  if 
you  depart  from  the  rule  you  encour- 
age negligence,  protract  litigation, 
harass  and  exhaust  the  parties,  and 
draw  within  the  jurisdiction  of  equity 
the  general  review  of  trials  at  law." 
Faulkner  v.  Harwood,  6  Rand.  (Va.) 
129. 

Where  a  plaintiff  was  sued  at  law  on 
notes  alleged  by  him  to  be  usurious, 
and  he  suffered  a  v^erdict  and  judgment 
to  be  taken  against  him  without  mak- 
ing a  defense,  or  applying  to  a  court  of 
equity  on  a  bill  of  discovery  in  due 
season,  he  was  concluded  and  not  en- 
titled to  relief.  Thompson  v.  Berry, 
3  Johns.  Ch.  (N.  Y.)  395. 

FUing  BlU  after  Jury  Sworn.— A  bill 
comes  too  late  when  filed  after  the  jury 
has  been  sworn.  Price  v.  Cannon,  3 
Mo.  453. 

Day  of  Trial. — And  usually  it  will  be 
too  late  if  filed  on  the  day  of  trial. 
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law  will  be  delayed  to  await  discovery  if  necessary,  the  party 
desiring  it  must  use  due  diligence.*  After  a  judgment  at  law,  a 
court  of  equity  will  not  interfere  except  in  a  clear  case  of  accident^ 
surprise,  or  fraud.* 

8.  Frame  of  Bill — a.  Title  or  Interest  of  Plaintiff.— In 
order  to  maintain  a  bill  of  discovery  it  must  be  shown  that  the 
complainant  has  a  title  to  the  discovery  which  he  seeks,  or,  in  other 
words,  an  interest  in  the  subject-matter  to  which  the  discovery  is 
attached,  capable  and  proper  to  be  vindicated  in  some  judicial 
tribunal.*  It  should  also  be  shown  that  the  title  is  present  and 
vested,  for  if  only  the  probability  of  a  future  title  and  interest,, 
which  may  never  vest,  is  shown,  complainant  has  no  right  to 
institute  a  ^it  concerning  it  either  for  discovery  or  relief.* 


Glasgow  V.  Switzer,  12  Mo.  395.  But 
it  would  seem  that  if  the  party  seeking 
a  discovery  had  procured  a  continu- 
ance of  the  cause  on  account  of  the  ab- 
sence of  a  witness  by  whom  he  expected 
to  prove  the  fact  sought  to  be  discov- 
ered, and  the  deposition  of  such  wit- 
ness failed  to  make  the  desired  proof, 
a  petition  for  discovery  filed  on  the  day 
of  trial  would  be  in  time.  Dempsey 
V.  Harrison,  4  Mo.  268. 

DlBCOvery  and  Belief. — Discovery  and 
relief  are  never  given  after  a  trial  at 
law,  where  the  matter  averred  is  avail- 
able at  law,  unless  the  party  seeking  it 
alleges  and  proves  that  he  was  igno- 
rant of  the  defense  or  evidence  at  the 
time  of  the  trial.  Alley  v,  Ledbetter, 
I  Dev.  Eq.  (N.  Car.)  453. 

1.  Swearingen  v.  Swearingen, 
Wright  (Ohio)  108. 

a.  Brown  v.  Swann,  10  Pet.  (U.  S.) 

497. 

8.  Collom  V.  Francis,  i  Pars.  Eq. 
Cas.  (Pa.)  537;  Clapp  v.  Shephard,  2x 
Pick.  (Mass.)  228;  Pease  v.  Pease,  8 
Met.  (Mass.)  395;  Fiske  v.  Slack,  21 
Pick.  (Mass.)  361 ;  Walker  v.  Locke,  5 
Cush.  (Mass. )  90 ;  Van  Kleeck  v.  Re- 
formed Dutch  Church,  6  Paige  (N.  Y.) 
600;  M'Intyret;.  Mancius,  16  Johns.  (N. 
Y.)  592;  Phillips  V,  Prevost,  4  Johns. 
Ch.  (N.  Y.)  205;  Young  v.  Colt,  2 
Blatchf.  (U.S.) 373;  Walburn  v.  Ingil- 
by,  I  Myl.  &  K.  61 ;  Norbury  v.  Meade, 
3  Bligh  211;  Cardale  v.  Watkins,  5 
Madd.  18;  Glover  v.  Hall,  2  Phil.  484; 
Sackvill  V.  Ayleworth,  i  Vern.  105; 
Story's  Eq.  PI.,  5  318;  Cooper's  Eq. 
PI.  58;  Mitford's  Eq.  PI.  by  Jeremy 
154-157;  Wigram  on  Disc.  15. 

ninstratloiis. — A  bill  for  discovery 
which  alleges  that  complainant  has  ob- 
tained a  judgment  against  K.,  that*  K. 


has  fraudulently  conveyed  his  estate  to 
the  defendant,  and  that  but  for  this  con- 
veyance complainant  would  have  sat- 
isfied his  execution  on  such  estate, 
shows  no  title  in  complainant  sufficient 
to  authorize  a  discovery,  for,  it  not  ap- 
pearing that  he  has  actually  levied  on 
such  estate  as  property  liable  to  his 
execution,  the  bill  shows  no  interest  in 
him.     Fiske  v.  Slack,  21  Pick.  (Mass.) 

A  bill  by  an  administratrix  for  a  dis- 
covery as  to  the  conveyance  of  certain 
land,  alleged  that  such  land  had  been 
conveyed  to  defendants  by  means  of 
unfair  practice  upon  the  intestate.  The 
complainant,  however,  did  not  show 
that  she  had  obtained  a  license  to  sell 
the  land  to  pay  decedent's  debts,  nor 
that  the  estate  was  needed  for  that  pur- 
pose. It  was  held  that  no  such  inter- 
est was  shown  in  complainant  as  to 
authorize  her  to  maintain  a  bill  of  dis- 
covery. Pease  v.  Pease,  8  Met.  (Mass.) 
395. 

The  plaintiff  brought  a  bill  for  dis- 
covery, to  aid  in  the  recovery  of  cer- 
tain land,  and,  in  making  claim  under 
a  will,  stated  that  the  testator,  after 
bequeathing  the  bulk  of  his  personal 
estate,  **  not  having  made  any  valid  or 
effectual  disposition"  of  the  land  in 
question,  devised  **all  the  residue  of 
his  estate,  except  what  is  above  be- 
queathed and  disposed  of,"  to  the 
plaintiff.  It  was  held  that  this  was  not 
a  sufficient  statement  of  title,  as  there 
might  have  been  a  disposition  of  the 
land  which,  though  invalid,  would  take 
it  out  of  the  residue.  Van  Kleeck  v. 
Reformed  Dutch  Church,  6  Paige  (N. 
Y.)6oo. 

4.  Collom  V.  Francis,  i  Pars.  Eq.  Cas. 
(Pa.)  527;   Sackvill  v.  Ayleworth,  i 
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b.  Interest  of  Defendant.— The  bill  must  also  show  that 
the  defendant  has  some  interest  in  the  subject-matter  of  the 
discovery  sought,  as  a  bill  of  discovery  against  a  mere  witness 
cannot  be  maintained.* 

c.  Privity. — In  some  cases,  it  would  seem,  it  will  not  be  suffi- 
cient to  show  that  both  plaintiff  and  defendant  have  an  interest 
in  the  subject-matter  of  the  suit  in  aid  of  which  a  bill  is  brought, 
for  if  the  right  to  discovery  depends  upon  privity  of  title  between 
them,  privity,  and  in  what  it  consists,  must  be  shown.* 

d.  Pendency  of  Suit. — A  bill  for  discovery  does  not  lie  except 
in  aid  of  some  proceedings  either  pending  or  intended,  as  a  court 
of  equity  does  not  compel  discovery  for  the  mere  gratification  of 
curiosity,  and  therefore  it  must  be  alleged  that  the  discovery 
sought  is  in  aid  of  a  suit  either  begun  or  in  contemplation.^ 

e.  Nature  and  Ground  of  Suit. — ^The  nature  of  the  suit 
or  defense  in  aid  of  which  the  bill  is  brought  must  be  alleged,  for 
the  court  will  not  compel  a  discovery  the  object  or  purpose  of 
which  is  kept  concealed.*  The  nature  of  the  suit  brought  should 
be  shown  with  certainty  to  a  common  intent,  or,  if  no  suit  has 
been  instituted,  the  nature  of  the  claim  in  support  of  which 
the  suit  is  intended  to  be  brought  and  the  parties  against  whom  the 
suit  is  intended  to  be  brought,^  for  a  complainant,  as  a  rule,  has 


Vern.   105;  Mitford's  Eq.  PI.  bj  Jer- 
emy 156;  Story's  Eq.  PI.,  ^  318. 

1.  Collom  V.  Francis,  i  Pars.  Eq.  Cas. 
(Pa.)  533;  Plummer  v.  May,  i  Ves. 
436;  Dineley  v.  Dineley,  2  Atk.  394; 


Whitworth  v.  Davis,  i  Ves.  &  B.  550; 
London  v.  L,eYjy  8  Ves.  Jr.  405 ;  Wake- 
man  V.  Bailey,  3  Barb.  Ch.  (N.  Y.)  482. 


a.  Story's  Eq.  PI.,  J  324;  Mitford's 
Eq.  PI.  by  Jeremy  181. 

8.  Cardafe  v.  Watkins,  5  Madd.  18; 
Askam  v.  Thompson,  4  Price  330; 
Angell  V.  Draper,  i  Vern.  399;  Collom 
V,  Francis,  i  Pars.  Eq.  Cas.  (Pa.)527; 
Buckner  v.  Ferguson,  44  Miss.  677; 
United  New  Jersey  R.,  etc.,  Co.  v.  Hop- 
pock,  28  N.  T.  Eq.  261 ;  Fiske  v.  Slack, 
21  Pick.  (Mass.)  361;  Pease  v.  Pease, 
8  Met.  (Mass.)  395 ;  M'Intyre  v.  Man- 
cius,  3  Johns.  Ch.  (N.Y.)  45;  Peebles 
V.  Boggs,  I  Phila.  (Pa.)  155;  Waldron 
V.  Bayard,  i  Phila.  (Pa.)  484. 

4.  Saltmarsh  v.  Bower,  22  Ala.  227 ; 
M'Intyre  v,  Mancius,  3  Johns.  Ch.  (N. 
Y. )  45 ;  London  v.  Levy,  8  Ves.  Jr.  398 ; 
Lucas  V.  Darien  Bank,  2  Stew.  (Ala. ) 
280. 

PleaOlngt  Not  to  be  Set  Forth.— A  bill 
of  discovery  need  not  set  out  the  plead- 
ings in  the  action  at  law  in  which  it  is 
proposed  to  use  the  answer  so  as  to 
show  the  precise  issues  presented  by 


them.  It  is  sufficient  if  it  appears  that 
there  may  be  an  issue  to  which  the 
evidence  sought  by  the  bill  would 
be  applicable.  Hinkle  v.  Currin,  i 
Humph.  (Tenn.)  74. 

6.  Buckner  v.  Ferguson,  44  Miss. 
677;  Meridian  First  Nat.  Bank  v, 
Phillips,  71  Miss.  51 ;  Price  v.  Tyson, 
3  Bland  (Md.)  397;  Collom  v,  Francis, 
I  Pars.  Eq.  Cas.  (Pa.)  531;  Ryves  v. 
Ryves,  3  Ves.  Jr.  343;  Story's  Eq.  PL, 
M  336,  327. 

The  bill  **  must  at  least  be  certain  to 
a  common  intent.  The  case  intended 
to  be  made  by  it  must  neither  be  vague 
nor  uncertain,  nor  must  the  allegations 
be  so  vague  as  to  draw  with  them  the 
consequences  and  mischiefs  of  uncer- 
tainty in  pleading.  In  both  cases  the 
plaintiff's  right  of  discovery  will  be 
affected  by  the  uncertainty  of  the  plead- 
ings. Wigram  on  Disc.  126-127."  Col- 
lom V,  Francis,  i  Pars.  Eq.  Cas.  (Pa.) 
532. 

"  That  where  the  bill  avers  that  an 
action  is  brought,  or  where  the  neces- 
sary effect  in  law  of  the  case  stated  by 
the  bill  appears  to  be  that  the  plaintiff 
has  a  right  to  bring  an  action,  he  has  a 
right  to  a  discovery  to  aid  that  action, 
so  alleged  to  be  brought,  or  which  he 
appears  to  have  a  right  and  an  inten- 
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no  right  to  a  discovery  except  against  the  person  against  whom 
he  alleges  that  he  intends  to  bring  suit,^  and  if  the  complainant 
shows  no  right  of  action  in  anv  court  he  can  have  no  title  to  a 
discovery  in  a  court  of  equity.*  When  the  proper  allegations  are 
made  the  court  has  the  means  given  it  of  judging  whether  the 
facts  alleged  are  such  as  will  support  an  action.  Unless  the  facts 
as  set  forth  in  the  bill,  admitting  their  truth,  would  enable  the 
plaintiff  to  maintain  an  action,  he  has  no  title  to  the  assistance  of 
a  court  of  equity  to  obtain  from  the  defendants  evidence  of  the 
truth  of  the  case.* 

/.  Materiality  of  Discovery.— It  is  always  necessary  that 
a  bill  of  discovery  should  allege  that  the  discovery  sought  is 
material.*   And  complainant  must  state  his  case  in  such  a  manner 


tion  to  bring,  cannot  be  disputed.  But 
it  has  never  yet  been,  nor  can  it  be, 
laid  down  that  you  can  file  a  bill,  not 
venturing  to  state  who  are  the  persons 
against  whom  the  action  is  to  be 
brought;  not  stating  such  circum- 
stances as  may  enable  the  court,  which 
must  be  taken  to  know  the  law,  and 
therefore  the  liabilities  of  the  defend- 
ants, to  judge;  but  stating  circum- 
stances, and  averring  that  you  have  a 
right  to  an  action  against  the  defend- 
ants or  some  of  them."  By  Lord  Eldon 
in  London  v.  Levy,  8  Ves.  Jr.  404. 

A  bill  which  states  generally  that 
under  deeds  in  defendants'  custody 
plaintiff  is  entitled  to  some  interest  in 
some  estates  in  their  possession,  and 
which  prays  a  discovery  and  delivery 
of  the  title  deeds,  is  demurrable  as 
being  too  vague  and  uncertain.  Ryves 
V.  Ryves,  3  Ves.  Jr.  343. 

1.  Buckner  v.  Ferguson,  44  Miss. 
677;  Story's  Eq.  PI.,  ^  326,  327. 

If  the  bill  is  brought  before  an  ac- 
tion is  commenced,  it  is  usual  to  aver 
that  the  discovery  of  the  fact  is  nec- 
essary to  enable  the  party  to  com- 
mence his  suit  right.  Buckner  v. 
Ferguson,  44  Miss.  677. 

2.  Digby  v.  Howe,  cited  in  Rondeau 
V.  Wyatt,  3  Bro.  C.  C  154;  Wallis  v. 
Portland,  3  Ves.  Jr.  494;  Kensington 
V.  Mansell,  13  Ves.  Jr.  240;  Coke  v. 
Bishop,  cited  in  8  Vin.  Abr.  537 ;  Col- 
lom  V.  Francis,  i  Pars.  Eq.  Cas.  (Pa.) 
531 ;  Cholmondeley  v,  Clinton,  i  T. 
&  R.  107. 

8.  Collom  V.  Francis,  i  Pars.  Eq. 
Cas.  (Pa.)  529. 

4.  A labama. — Saltmarsh  v.  Bower,  22 
Ala.  227 ;  Lucas  v.  Darien  Bank,  2  Stew. 
(Ala.)  280;  Horton  v.  Moseley,  17 
Ala.  794;  Perrine  v.  Carlisle,  19  Ala. 


686;  Crothers  v.  Lee,  29  Ala.  338; 
Dickinson  v.  Lewis,  34  Ala.  645 ;  Cox 
V.  Cox,  2  Port.  (Ala.)  533. 

Georgia. — Powell  v.  Chamberlain, 
22  Ga.  123. 

Illinois. — Primmer  v.  Patten,  32  111. 
538. 

Indiana.  —  Williams  v,  Wann,  8 
Blackf.  (Ind.)  477. 

Kentucky. — Emerson  v.  Staton,  3  T. 
B.  Mon.  (Ky.)  116;  Bullock  v,  Boyd, 
2  A.  K.  Marsh.  (Ky.)  322. 

Massachusetts. — Pease  v.  Pease,  8 
Met.  (Mass.)  395;  Walker  v.  Brooks, 
125  Mass.  248;  Ahrend  v,  Odiorne,  118 
Mass.  261. 

Nexv  Jersey. — Turner  v.  Dickerson, 
9  N.  J.  Eq.  140. 

New  Tork. — Leggett  v.  Postley,  2 
Paige  (N.  Y.)  599;  March  v.  Davison, 
9  Paige  (N.  Y.)58o;  Lane  v.  Stebbins, 
9  Paige  (N.  Y.)  622;  Many  v.  Beek- 
man  Iron  Co.,  9  Paige  (N.  Y.)  188; 
Williams  v.  Harden,  i  Barb.  Ch.  (N. 
Y.)  298;  Deas  v,  Harvie,  2  Barb.  Ch. 
(N.  Y.)  448;  Seymour  v.  Seymour,  4 
Johns.  Ch.  (N.  Y.)  409;  Atlantic  Ins. 
Co.  V.  Lunar,  i  Sandf.  Ch.  (N.  Y.)9i. 

Pennsylvania. — Dull  v.  Amies,  2 
Miles  (Pa.)  134;  Waldron  v.  Bayard,  i 
Phila.  (Pa.)4JR4. 

Tennessee. — Lindsley  v.  James,  3 
Coldw.  (Tenn.)  ^77;  Whitesides  v. 
Lafferty,  9  Humph.  (Tenn.)  27. 

Virginia. — Duvals  xk  Ross,  2  Munf. 
(Va.)  290;  Bass  v.  Bass,  4  Hen.  <&  M. 
(Va.)  478;  M'Farland  v.  Hunter,  8 
Leigh  (Va.)493. 

United  States. — Brown  v.  Swann,  10 
Pet.  (U.  S.)  497;  Vaughan  v.  Central 
Pac.  R.  Co.,  4  Sawy.  (U.  S.)  280;  Bell 
V.  Pomeroy,  4  McLean  (U.  S.)  57. 

England. — Macaulay  v.  Shackell,  i 
Bligh  (N.  S.)  96;  Brereton  v.  Gamul, 
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that  the  court  may  see  how  the  matters  of  which  a  discovery  is 
sought  may  be  material.* 

DiMorerj  InditpeiiMbU. — According  to  some  decisions  it  should 
also  be  sdleged  that  the  discovery  is  indispensable  as  proof,  and 
cannot  be  proved  by  other  testimony  than  the  oath  of  the 
defendant.*  The  weight  of  authority,  however,  is  that  it  is  not 
necessary  in  a  pure  bill  of  discovery  to  aver  that  the  discovery  is 
absolutely  necessary,  or  indispensable  for  the  maintenance  or 
defense  of  the  plaintiff  's  claim,  and  that  it  will  be  sufficient  to 
show  and  state  that  it  is  material  evidence  for  him,  although  it  be 
merely  cumulative.* 

If,  however,  the  bill  asks  for  relief  as  well  as  discovery,  and 
seeks  to  give  the  court  jurisdiction  to  grant  relief  solely  on  the 
ground  that  discovery  is  necessary,  it  must  allege  not  only  that 
the  discovery  is  material,  but  also  that  complainant  is  unable  to 
prove  the  facts  upon  which  he  relies  for  relief,  otherwise  than  by 


2  Atk.  241 ;  Finch  v.  Finch,  2  Ves. 
491 ;  Glengall  v.  Frazer,  2  Hare  99; 
Appleyard  v.  Seton,  16  Ves.  Jr. 
323. 

1.  Lane  v.  Stebbins,  9  Paige  (N.  Y.) 
622;  Dull  V.  Amies,  2  Miles  (Pa.) 
134;  Powell  V.  Chamberlain,  22  Ga. 
123. 

"  The  defendant  in  an  action  at  law 
cannot  file  a  bill  in  chancery  to  obtain 
from  his  adversarj  a  discovery  of  the 
nature  and  grounds  of  the  claim  to  re- 
cover against  him  in  that  action,  to  en- 
able him  to  judge  whether  he  has  any 
defense.  But  the  complainant  must 
state  in  his  bill  the  facts  which  exist, 
and  which  he  supposes  will  constitute 
a  good  defense  to  such  action,  so  that 
the  court  may  see  that  if  the  facts  of 
which  a  discovery  is  sought  are  ad- 
mitted by  the  answer  they  will  assist 
in  establishing  the  defense  stated  in 
the  bill."  Deas  v.  Harvie,  2  Barb.  Ch. 
(N.  Y.)  448. 

2.  Whitesides  v.  Lafferty,  9  Humph. 
(Tenn.)  27;  Vaughan  v.  Central  Pac. 
R.  Co.,  4  Sawy.  (U.  S.)  280;  Buckner 
V,  Ferguson,  44  Miss.  677;  Mann  v, 
Bamberger,  4  Heisk.  (Tenn.)  486.  See 
also  dictum  in  Lindsley  v.  James,  3 
Coldw.  (Tenn.)  477. 

Discovery  from  Intereiled  Party. — A 
bill  of  discovery  from  an  interested 
party  should  charge  that  the  facts  are 
known  to  and  ought  to  be  disclosed 
by  him,  and  that  complainant  is  un- 
able to  prove  them  by  other  testimony. 
Plumb  V.  Bateman,  2  App.  Cas.  (D. 
C.)  156;  Brown  v,  Swann,  10  Pet.  (U. 
S.)  497. 


8.  A  labama. — Continental  L.  Ins.  Co. 
V.  Webb,  54  Ala.  688. 
Georgia. — Marshall  v,  Riley,  7  Ga. 

367. 

Illinois.  —  Chambers  v.  Warren,  13. 
111.  321. 

Indiana,  —  Williams  v,  Wann,  8 
Blackf.  (Ind.)  477. 

Massachusetts. — Clapp  v.  Shephard, 
23  Pick.  (Mass.)  228;  Peck  v.  Ashley,. 
12  Met.  (Mass.)  478. 

New  Jersey, — ^Turner  v.  Dickerson, 


V  J.  6q. 


.  Bq.  140 ;  Metier  v.  Metier,  19. 


457. 


New  Tork, — ^Atlantic  Ins.  Co.  v. 
Lunar,  1  Sandf.  Ch.  (N.  Y.)  98; 
Vance  v,  Andrews,  2  Barb.  Ch.  (N. 
Y.)  371 ;  Many  v,  Beekman  Iron 
Co.,  9  Paige  (N.  Y.)  188;  March 
T'.  Davison,  9  Paige  (N.  Y.)  580; 
Lane  v.  Stebbins,  9  Paige  (N.  Y.) 
622. 

Pennsylvania. — Peebles  v,  Boggs,  i 
Phila.  (Pa.)  151. 

Rhode  Island,'— Arnold  v.  Pawtuxet 
Valley  Water  Co.,  18  R.  I.  189. 

Virginia. — M'Farland  v.  Hunter,  8 
Leigh  (Va.)  492. 

IVest  Virginia,  —  Russell  v,  Dicke- 
schied,  24  W.  Va.  61. 

United  States,^Bt\\  v.  Pomeroy,  4 
McLean  (U.  S.)  59. 

England.  —  Finch  v.  Finch,  2  Ves, 

491- 

In  a  bill  of  discovery  it  is  not  neces- 
sary to  allege  that  the  plaintiff  has  no 
other  witness  or  evidence  to  establish 
at  law  the  facts  of  which  a  dlscoveir  is 
sought.  Howell  v.  Ashmore,  9  N.  J*. 
Eq.  82. 
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the  answer  of  the  defendant  which  he  seeks.* 

Where  ligunctioii  Aeked. — A  similar  averment  of  the  necessity  of  a 
discovery  in  aid  of  the  defense  at  law  must  be  made  and  sworn  to, 
where  the  complainant  in  a  bill  of  discovery  asks  for  an  injunction 
to  stay  the  defendant's  proceedings  there  until  he  has  answered 
the  bill.* 

^.  Statement  of  Matters  as  to  Which  Discovery  is 
Sought. — The  matters  in  relation  to  which  discovery  is  sought 
must  be  set  forth  with  particularit);,  for  the  defendant  cannot  be 
compelled  to  answer  mere  surmises.*     Greater,  particularity,  how- 


1.  Alabama. — Continental  L.  Ins. 
Co.  V,  Webb,  54  Ala.  688 ;  Dickinson 
V.  Lewis,  34  Ala.  638;  Crothers  v.  Lee, 
29  Ala.  337 ;  Shackelford  v.  Bankhead, 
72  Ala.  ^176;  Russell  v.  Garrett,  75  Ala. 
348;  Sullivan  v,  Lawler,  72  Ala.  74; 
Perrine  v,  Carlisle,  19  Ala.  686;  Hor- 
ton  V.  Moseley,  17  Ala.  794. 

Connecticut, — Norwich,  etc.,  R.  Co. 
V,  Storej,  17  Conn.  364. 

Georgia. — Vason  v.  Merchant's 
Bank,  2  Ga.  140. 

Indiana, — Williams  v,  Wann,  8 
Blackf.  (Ind.)477. 

Kentucky. — Williams  v.  Fowler,  3 
T.  B.  Mon.  (Ky.)  317;  Bullock  v.  Boyd, 
2  A.  K.  Marsh.  (Ky.)  322. 

Maryland. — Oliver  v.  Palmer,  11 
Gill  &  J.  (Md.)  426. 

New  Tork. — Leggett  v.  Postley,  2 
Paige  (N.  Y.)  601 ;  Seymour  v.  Sey- 
mour, 4  Johns.  Ch.  (N.  Y.)  409;  M'ln- 
tyre  v.  Mancius,  3  Johns.  Ch.  (N.  Y.) 
45 ;  March  v.  Davison,  9  Paige  (N.  Y.) 
580. 

United  States. — Brown  v.  Swann,  10 
Pet.  (U.  S.)  497;  Russell  v.  Clark,  7 
Cranch  (U.  S.)  89. 

"Where  a  complainant  seeks  to  give 
jurisdiction  to  this  court  to  grant  re- 
lief, upon  the  ground  that  a  discovery 
was  necessary,  and  that  this  court,  hav- 
ing gained  jurisdiction  of  the  cause 
for  that  purpose,  will  retain  it  for  the 
purpose  of  doing  complete  justice  be- 
tween the  parties,  he  must  not  only 
show  that  the  discovery  is  material  to 
his  defense  in  the  suit  at  law,  but  must 
also  allege  affirmatively  that  he  cannot 
establish  such  defense  at  law  without 
the  aid  of  the  discovery  sought.  And 
in  such  a  case,  if  the  bill  does  not  show 
that  the  discovery  is  necessary,  as  well 
as  material  and  convenient,  the  de- 
fendant may  demur  to  the  relief  sought 
by  such  bill."  Per  Walworth,  Chan- 
cellor, in  March  v.  Davison,  9  Paige 
(N.  Y.)584. 


"Were  the  rule  otherwise,  on  pre- 
tense of  seeking  a  discovery,  a  court 
of  equity  would  be  constantly  invad- 
ing the  jurisdiction  of  courts  of  law." 
Continental  L.  Ins.  Co.  t^  Webb,  54 
Ala.  688;  Horton  v.  Moseley,  17  Ala. 
794;  Perrine  v.  Carlisle,  19  Ala.  686; 
Crothers  v.  Lee,  29  Ala.  337. 

2.  Hill  V.  Cawthon,  15  Ark.  29; 
Powell  V,  Chamberlain,  22  Ga.  123; 
Turner  v.  Dickerson,  9  N.  J.  Eq.  140; 
Seymour  v.  Seymour,  4  Johns.  Ch.  (N. 
Y.)  409;  Gelston  v,  Hoyt,  i  Johns. 
Ch.  (N.  Y.)  543;  M'lntyre  v,  Mancius, 
3  Johns.  Ch.  N.  Y.  45 ;  Vance  v.  An- 
drews, 2  Barb.  Ch.  (N.  Y.)  370;  Linds- 
ley  V.  James,  3  Coldw.  (Tenn.)  477 ; 
Duvals  V.  Ross,  2  Munf.  (Va.)  290; 
Bass  V,  Bass,  4  Hen.  &  M.  (Va.)  478; 
Breckenridge  v.  Peter,  4  Cranch  (C. 
C.)  15. 

8.  Dull  V.  Amies,  2  Miles  (Pa.)  134; 
Lucas  V.  Darien  Bank,  2  Stew.  (Ala.) 
280;  Newkerk  v.  Willett,  2  Cai.  Cas. 
(N.  Y.)  296;  M'lntyre  v.  Mancius,  16 
Johns.  (N.  Y.)  592;  Lane  r.  Stebbins, 
9  Paige  (N.  Y.)  622;  Horton  v.  Mose- 
ley, 17  Ala.  794;  Deas  v.  Harvie,  2 
Barb.  Ch.  (N.  Y.)  448;  Gelstone  v. 
Marshall,  6  How.  Pr.  (N.  Y.  Super. 
Ct.)  398;  French  v.  Rainey,  2  Tenn. 
Ch.  655;  Frietas  v.  Dos  Santos,  i  Y. 
&  J-  574;  Ware  v.  Polhill,  11  Ves.  Jr. 
273 ;  Faulder  ik  Stuart,  11  Ves.  Jr.  301 ; 
Courthope  v.  Mapplesden,  10  Ves.  Jr. 
290;  Muckleston  v.  Brown,  6  Ves. 
Jr.  62. 

I]lU8tratloii8. —  Where  the  discovery 
of  details  is  sought  in  a  bill  to  sur- 
charge a  stated  or  settled  account, 
each  item  must  be  set  out  in  the  bill, 
otherwise  it  will  be  held  a  fishing  bill. 
French  v.  Rainey,  2  Tenn.  Ch.  655. 

A  bill  by  an  executrix  for  a  discov- 
ery, or  to  enjoin  a  suit  at  law  against 
her,  which  alleges  the  presentment  of  a 
claim  against  the  estate  which  she  re- 
fused to  pay,  and  that  she  knows  noth- 
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ever,  is  not  required  than  the  circumstances  of  the  case  permit,* 
and  it  has  been  held  that  uncertainty  in  material  allegations  is  not 
fatal  where  the  discovery  of  the  facts  is  alleged  to  be  entirely 
within  the  defendant's  knowledge.* 

A.  Demand  for  Discovery. — If  complainant  wishes  to  pro- 
tect  himself  against  costs  on  a  bill  of  discovery,  he  must  apply  to 
defendant  in  the  first  place  to  give  him  the  desired  information, 
or  to  admit  the  facts  of  which  a  discovery  is  sought,  and  he  should 
set  out  such  application  in  his#bill.* 

i.  Prayer— (i)  For  Discovery. — The  prayer  of  the  bill  should 
be  for  a  full  discovery  as  to  the  matters  stated.*  Likewise,  the 
bill  may  pray  for  equitable  relief  consequent  upon  the  prayer  for 
discovery,  but  not  for  general  relief ;  for  if  a  prayer  for  general 
relief  is  found  in  a  bill  which  in  other  respects  seeks  discovery 
only,  it  converts  the  bill  into  a  bill  for  relief.*  If,  however,  words 
adapted  to  a  bill  for  relief  are  used  in  a  prayer  for  process  only,  it 
is  merely  a  bill  of  discovery.* 

(2)  For  Process, — Finally,  the  bill  should  pray  process  to 
compel  defendant  to  appear  and  answer  the  bill.'* 


ing  of  the  claim  of  her  own  knowledge, 
but  believes  it  to  be  unjust,  is  nothing 
more  than  a  fishing  bill  seeking  gen- 
erally a  discovery  of  the  defendant's 
demand  without  stating  any  right  to 
entitle  her  to  it,  and  cannot  be  main- 
tained. Newkerk  v,  WiUett,  2  Cai. 
Cas.  (N.  Y.)  296. 

1.  Lewis  v.  Shainwald,  7  Sawy.  (U. 
S.)  415.  In  this  case  the  bill  set  forth 
recovery  of  judgment  against  defend- 
ant, issue  of  execution,  and  return  of 
nulla  hona^  and  alleged  that  while  the 
action  was  pending  defendant  sold 
property  to  the  amount  of  twenty 
thousand  dollars,  and,  after  judgment 
rendered,  transferred  some  of  his  prop- 
erty and  secreted  the  remainder;  that 
he  had  property  to  the  value  of  ninety 
thousand  dollars,  which  complainant 
was  unable  to  reach  by  execution ;  that 
he  intended  and  was  about  to  convert 
all  his  property  into  money  and  to  de- 
part, taking  it  with  him  beyond  the 
jurisdiction  of  the  court ;  and  that  these 
steps  were  committed  to  place  his 
property  out  of  the  reach  of  execution. 
It  was  held  that  these  allegations  en- 
titled complainant  to  a  discovery. 

a.  Watson  V.  Murray,  23  N.  J.  Eq. 
357.  See  also  Bennett  v.  Woolfolk,  15 
Ga.  213. 

8.  King  V.  Clark,  3  Paige  (N.  Y.)  76. 

4.  Dan.  Ch.  Pr.  (6th  Am.  ed.),  p. 
557;  Young  V,  Colt,  2  Blatchf.  (U.  S.) 
373. 


6.  Angell  v.  Westcombe,6  Sim.  30; 
Branlon  r.  Sands,  2  Ves.  Jr.  514;  Fry 
V,  Penn,  2  Bro.  C.  C.  280;  Albretcht 
v.  Sussmann,  2  Ves.  &  B.  328 ;  Muckle- 
ston  V.  Brown,  6  Ves.  Jr.  63;  Gordon 
V.  Simpkinson,  11  Ves.  Jr.  509;  Am- 
bury  V,  Jones,  Younge  199;  CoUis  v. 
Swayne,  4  Bro.  C.  C.  400;  Field  r. 
Pope,  5  Ark.  66;  Little  v.  Cooper,  10 
N.J.  Eq.  273. 

6.  Angell  v.  Westcombe,  6  Sim.  30 ; 
Schroeppel  v,  Redfield,  5  Paige  (N. 
Y.)  245;  Hodgens  v.  Scott,  2  Moll. 
436;  Mclntvre  v.  Union  College,  6 
Paige  (N.  Y.)  243.  Contra^  Rose  v, 
Gannel,  3  Atk.  439. 

The  character  of  a  bill  of  discovery 
is  not  altered  by  the  addition  to  the 
prayer  for  process  of  "  such  other  re- 
lief as  your  suppliant  may  be  entitled 
to"  where  no  relief  is  prayed  in  the 
usual  form,  and  the  bill  is  in  other  re- 
spects a  bill  of  discovery.  So  a  bill 
of  discovery  praying  process  to  com- 
pel the  defendant  to  appear  and  an- 
swer, and  abide  and  perform  such  or- 
der, direction,  and  decree,  as  to  the 
court  should  seem  proper,  is  not  ren- 
dered a  bill  for  relief  through  the  mis- 
take in  the  prayer  for  process.  Schroep- 
pel V,  Redfield,  5  Paige  (N.  Y.)  245. 

7.  Schroeppel  v.  Redfield,  5  Paige 
(N.  Y.)  245;  Mclntvre  v.  Union  Col- 
lege, 6  Paige  (N.  Y.)  243;  Angell  v, 
Westcombe,  6  Sim.  30;  Hodgens  v, 
Scott,  2  Moll.  436. 
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j\  Verification. — It  is  well  settled  that  no  oath  is  required 
to  a  bill  for  discovery  merely.*  If,  however,  the  bill  is  for  relief 
as  well  as  discovery,  verification  is  necessary.* 

9.  Amending  Bill — Adding  Parties. — There  has  been  no  instance,  it 
IS  apprehended,  of  a  case  in  which  an  amendment  of  a  bill  of 
discovery  by  adding  parties  has  been  allowed.* 

Adding  Prayer  for  Belief. — And  according  to  some  of  the  English 
decisions,  a  pure  bill  of  discovery  cannot  be  so  amended  as  to 
convert  it  into  a  bill  for  relief.*  In  other  English  cases  such  an 
amendment  has  been  permitted.*  So,  also,  in  America  these 
amendments  have  been  permitted.®     Where  a  bill  is  so  amended 

1.  Owsley  V.  Barbour,  4  Ind.  584; 
McElwee  v.  Sutton,  i  Hill's  Eq.'(S. 
Car.)  32 ;  Laight  v.  Morgan,  i  Johns. 
Cas.  (5^.  Y.)  429;  LeRoy  v.  Servis, 

1  Cai.  Cas.  (N.  Y.)  iii;  Buckner  v. 
Ferguson,  44  Miss.  677 ;  McCanles  v, 
Coolbaugh,  I  T.  &  H.  Pr.  (Pa.)  96; 
Parson  v,  Wilson,  2  Overt.  (Tenn.) 
360. 

Thus  to  a  bill  alleging  the  loss  of  an 
instrument  and  seeking  a  discovery 
merely,  an  affidavit  is  not  necessary. 
Laight  r.  Morgan,  i  Johns.  Cas.  (N. 
Y.)429. 

2.  McElwee  v.  Sutton,  i  Hill's  Eq. 
(S.  Car^)  32;  Parson  v.  Wilson,  2 
Overt.  (Tenn.)  260;  Laight  v.  Morgan, 

2  Cai.  Cas.  (N.  Y.)  344. 
In     Parson    v.    Wilson,    2     Overt. 

(Tenn.)  260,  it  was  held  that  if  a  bill  is 
for  discovery  and  relief  on  a  lost  paper, 
or  a  paper  in  the  hands  of  defendant, 
the  bill  must  be  .sworn  to  or  accom- 
panied by  an  affidavit  such  as  would 
be  required  to  an  action  at  law  on  a 
lost  instrument. 

A  bill  combining  discovery  and  re- 
lief without  affidavit,  though  liable  to 
demurrer  as  to  the  relief  sought,  may 
be  retained  and  supported  for  the  pur- 
pose of  discovery.  Laight  v.  Morgan, 
I  Johns.  Cas.  (N.  Y.)  429. 

DitooTery  and  lojimotion. — If,  in  addi- 
tion to  discovery,  it  is  sought  to  stay 
proceedings  in  a  suit  at  law,  complain- 
ant must  support  the  allegations  of 
the  bill  by  an  affidavit  of  their  truth. 
Owsley  V.  Barbour,  4  Ind.  584;  Apple- 
yard  V.  Seton,  16  Ves.  Jr.  223. 

The  rule  is  otherwise  in  Rhode  Is- 
land. Harrington  v.  Harrington,  15 
R.  I.  341. 

8.  Cholmondeley  v.  Clinton,  2  Meriv. 
171.  In  this  case  Lord  Eldon  said :  **I 
would  ask  whether  any  authority  can  be 
produced  in  which  the  court  has  al- 
lowed a  bill  of  discovery  to  be  amended 


by  adding  parties  as  plaintiffs?  I  will 
not  make  a  precedent  without  which 
there  is  no  foundation  in  the  principles 
or  the  practice  of  the  court." 

4.  Parker  v.  Ford,  i  Colly.  506; 
Jackson  v.  Strong,  McLel.  2^5 ;  Butter- 
worth  V,  Bailey,  15  Ves.  IV.  358,  in 
which  Lord  Eldon  said :  **  If  the  plain- 
tiff has  his  choice  whether  he  will  begin 
with  a  bill  for  discovery  or  for  relief, 
some  remarkable  degree  of  conven- 
ience ought  to  appear  before  the  court 
would  agree  to  change  the  practice. 
There  may  be  cases,  it  is  true,  where 
the  answer  might  furnish  ground  for 
supposing  that  the  relief  was  in  equity, 
not  in  law :  but  that  must  be  the  sub- 
ject of  a  special  application,  not  a 
motion  of  course ;  and  then  I  should 
be  disposed  to  infer  from  the  whole 
course  of  practice  that  even  in  those 
special  cases  it  would  be  better  to  direct 
the  plaintiff  to  pay  the  costs  and  bring 
a  new  bill." 

5.  Lousada  t'.  Templer,  2  Russ.  565 ; 
Crow  f.Tyrell,  2  Madd.  396;  Hildyard 
V.  Cressy,'^3  Atk.  303 ;  Parker  v.  Dee, 
2  Ch.  Cas.  200;  Desborough  z\  Cur- 
lewis,  3  Y.  &  Coll.  175. 

Amendment  of  Oross-bUl  for  DiBOOveiy. 
— ^Defendant  filed  a  cross-bill  for  dis- 
covery, and  the  plaintiff  in  the  original 
suit  took  an  office  copy  of  it  but  did  not 
answer  the  cross-bill  after  the  hear- 
ing of  the  original  cause.  Defendant 
amended  his  cross-bill,  praying  relief. 
It  was  held  that  under  the  circum- 
stances he  was  at  liberty  to  do  so. 
Severn  v.  Fletcher,  5  Sim.  457. 

BUI  to  Perpetuate  Testimony. — A  bill 
to  perpetuate  testimony  cannot  by 
amendment  be  changed  mto  a  bill  for 
relief.  Ellice  v,  Roupell,  32  Beav. 
308. 

6.  Perkins  v.  Hendrjrx,  31  Fed.  Rep. 
522.  See  also  Livingston  r.  Hayes,  43 
Mich.  136. 
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as  to  make  it  one  for  relief,  the  defendants  are  entitled  to  file  an 
amended  answer  to  set  up  all  their  defenses,*  for  otherwise 
defendants  would  be  cut  off  from  making  a  full  defense,  and  a 
decree  would  be  entered  against  them  when  they  had  no  oppor- 
tunity to  be  fully  heard  * 

Amendment  to  Waive  Diiooyery. — By  virtue  of  statutes  in  one  State, 
discovery  may  be  waived  by  amendment  at  any  time  before 
answer  filed,^  but  not  after.* 

Amending  Bill  for  Belief  and  Bifoovery. — A  bill  for  discovery  and  relief 
may  be  converted  into  a  bill  for  discovery  only,  by  striking  out 
the  prayer  for  relief.* 

10.  Plea. — If  the  objection  to  the  discovery  sought  does  not 
appear  on  the  face  of  the  bill,  it  must  be  taken  by  plea  or  answer.® 

ClauiiLoation  of  Pleai. — Pleas  to  bills  of  discovery  are  of  three  kinds : 
(i)  To  the  jurisdiction.     (2)  To  the  person.    (3)  In  bar.^ 

Pleaa  to  Jorisdiotion. — If  the  plaintiff's  case  is  not  such  as  to 
authorize  a  court  of  equity  to  assume  jurisdiction  for  the  purpose 
of  compelling  the  discovery,  although  a  different  case  is  falsely 
stated  in  the  bill  so  that  it  may  not  be  subject  to  demurrer,  the 
objection  may  be  taken  by  plea  stating  matters  necessary  to 
show  the  truth  to  the  court.®  >. 


But  a  BUI  Filed  and  Besifted  ai  Msrelj 
Auziliaxy  to  an  action  at  law  cannot  be 
converted  by  amendment  on  final  hear- 
ing into  a  bill  for  complete  and  inde- 
pendent relief  under  another  branch 
of  equity.  Livingston  v.  >Iayes,  43 
Mich.  129. 

1.  Perkins  v.  Hendryx,  31  Fed.  Rep. 
522;  Lousada  r.  Templer,  2  Russ.  561. 

2.  Perkins  v,  Hendryx,  31  Fed.  Rep. 
522. 

8.  Merchants*,  etc.,  Nat.  Bank  v. 
Masonic  Hall,  65  Ga.  603. 

4.  Allen  v.  Woodson,  50  Ga.  53. 
Amendment  of  BUI  Waivinc  Discovery. 

— An  equitable  petition  in  which  dis- 
covery is  waived  may  be  amended  by 
striking  out  the  waiver  and  inserting 
a  prayer  for  discovery.  Price  v.  Price, 
90  Ga.  244. 

5.  Gurish  v.  Donovan,  2  Atk.   166. 
Amending  BlU  for  DUoovery  and  Re- 

'llef  Bad  for  Want  of  Equity.— Where 
plaintiffs  ask  to  be  confirmed  in  their 
title  to  land,  clouded  by  the  loss  of  their 
title  deed  prior  to  its  record,  and  the 
bill  is  insufficientforwantof  equity,  in 
that  it  fails  to  allege  that  the  loss  was 
not  occasioned  by  plaintiff's  fault  or 
that  respondents  were  responsible 
therefor,  the  bill  may  be  amended  on 
such  terms  as  the  courtmay  think  just. 
Lancy  v.  Randlett,  80  Me.  169. 


6.  Northwestern  Bank  v.  Nelson,  i 
Gratt.  (Va.)  108. 

7.  Story's  Eq.  PI.,}  817;  Cooper's 
Eq.  PI.  292. 

8.  Cooper's  Eq.  PI.  392. 

"  A  refusal  of  the  court  of  chancery 
to  take  cognizance  of  anything  relat- 
ing to  criminal  jurisprudence  const!- 
tutes,  perhaps,  its  most  essential  dis- 
tinction from  the  courts  of  ordinary 
jurisdiction.  And  this  rule  is  so  funda- 
mental that  equity,  which  interferes  in 
almost  every  other  case  to  prevent  the 
application  of  the  general  law  from 
working  injustice,  will  not  interfere 
against  this  rule."     Cooper's  Eq.  PI. 

395- 

Another  Jarlsdlctlon  must  be  Shown. — 
A  plea  to  the  jurisdiction  must  always 
show  that  some  other  court  has  juris- 
diction, and  hence  a  plea  that  the  sub- 
ject-matter of  the  suit  is  not  cognizable 
in  any  court  is  a  plea  in  bar  and  not  to 
the  jurisdiction.  Nabob  of  the  Car- 
natic  x\  East  India  Co.,  i  Ves.  Jr.  371. 

In  Aid  of  ArbltraUon.— Where  the  dis- 
covery sought  is  in  aid  of  arbitration, 
and  this  fact  does  not  sufficiently  ap- 
pear from  the  bill  to  warrant  a  demur- 
rer, objection  may  be  taken  by  plea. 
Street  v.  Rigby,  6  Ves.  Jr.  821. 

In  Aid  of  Eooletlastlcal  Court. — So,  also, 
where  the  discovery  sought  is  in  aid  of 
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PleM  to  the  Perion. — These  pleas  are  either  to  the  person  of 
plaintiff  or  to  the  person  of  defendant,  and  defendant  may  by- 
plea  traverse  plaintiff's  right  to  require  a  discovery  from  him,  or 
defendant's  own  personal  liability  to  make  such  discovery  to 
plaintiff.*  So,  also,  a  defendant  may  plead  to  his  own  person  that 
he  does  not  sustain  the  character  charged  in  the  bill.*  So  if  a 
person  who  has  no  interest,  as  for  instance  a  mere  witness,  is 
made  a  party  to  a  bill  of  discovery,  he  may  protect  himself  by 
plea  from  making  a  discovery  which  he  might  properly  be  required 
to  make  if  called  upon  as  a  mere  witness.* 

PleM  in  Bar. — The  usual  grounds  of  pleas  in  bar  of  discovery  are: 
(i)  That  the  discovery  sought  might  subject  defendant  to  a 
criminal  prosecution,  or  to  penalties,  or  forfeitures,  or  something 
in  the  nature  of  forfeitures.*     This  plea  must  show  plainly  that 


an  ecclesiastical  court.  Cooper's  Eq. 
PI.  293. 

Criminal  Action. — Or  in  an  action  of  a 
criminal  nature.    Story's  Eq.  PI.,  §  817. 

Want  of  Interest  in  Plaintiff.— Or 
where  the  plaintiff  has  no  interest  in 
the  subject-matter  of  the  suit.  Men- 
dizabel  v.  Machado,  i  Sim.  78. 

1.  Cooper's  Eq.  PI.  293;  Reedsdale's 
Treatise  on  Ch.  PI.  222,233;  Story's 
Eq.  PI.,  §  818;  Mitford's  Eq.  PI.  by 
Jeremy   228,  230;  Beames  PI.  in  Eq. 

354»  355- 

Applications  of  the  Bnle^Ov/Zaw  or 
Alien  Enemy.  —  The  defendant  may 
plead  to  a  bill  of  discovery,  that  the 
plaintiff  is  an  outlaw  or  an  alien  enemy. 
Cooper's  Eq.  PI.  293. 

Personal  Incapacity  to  Sue. — So  de- 
fendant may  plead  to  a  bill  of  discov- 
ery a  personal  incapacity  of  plaintiff 
to  sue,  as,  for  instance,  infancy,  idiocy, 
or  coverture.  Cooper's  Eq.  PI.  293; 
Story's  Eq.  PI.,  $  818. 

Want  of  Title,-^o  if  the  bill  states 
that  the  plaintiff  is  an  heir  or  adminis- 
trator of  a  deceased  person,  defendant 
may  set  up  by  plea  that  some  other 
person  is  heir  or  administrator,  or  that 
the  person  charged  to  be  dead  is  living. 
Cooper's  Eq.  PI.  294;  Reedsdale's 
Treatise  on  Ch.  PI.  232;  Story's  Eq. 
PI.,  §  818. 

a.  Cooper's  Eq.  PI.  294;  Story's  Eq. 
PI.,  §  818. 

Applications  of  the  Bole. — Thus  the 
defendant  may  plead  that  he  is  not 
executor,  administrator,  or  heir,  or 
that  there  is  no  such  privity  between 
him  and  the  plaintiff  as  will  sustain 
the  bill.  Cooper's  Eq.  PI.  294 ;  Story's 
Eq.  PI.,  §  818;  Mitford's  Eq.  PI.  by 
Jeremy  158, 159,  234. 


Personal  Disability. — ^A  defendant  can- 
not, however,  plead  his  own  personal 
disability  as  a  ground  for  refusing  dis- 
coveiT.     Cooper's  Eq.  PI.  294. 

8.  Cooper's  Eq.  PI.  294;  Plummer 
V,  May,  I  Ves.  426. 

nea  to  be  Supported  by  Answer. — The 
plea  must  meet  the  charge  of  interest, 
and  it  must  be  supported  by  an  answer 
denying  the  claim  of  any  such  interest. 
Plummer  v.  May,  i  Ves.  426. 

4.  Cooper's  Eq.  PI.  295 ;  Claridge  v. 
Hoare,  14  Ves.  Jr.  65 ;  Hatfield  v.  Hat- 
field, 5  Bro.  P.  C.  100;  Weaver  t;. 
Meath,  2  Ves.  108;  Heriz  v.  Riera,  11 
Sim.  318;  U.  S.  of  America  v.  M'Rae, 
37  L.  J  Ch.  129;  Nobkissen  v.  Hast- 
ings, 2  Ves.  Jr.  84;  Duncalf  v.  Blake, 
I  Atk.  52;  Smith  v.  Read,  i  Atk.  526; 
Harrison  t>.  Southcote,  i  Atk.  528; 
Brownsword  v.   Edwards,  2  Ves.  243. 

Criminal  Prosecntton — Composition  of 
Felony, — A  transfer  of  stock  under  an 
agreement  to  satisfy  a  deficiency  in 
the  accounts  of  a  banker's  clerk, 
though  he  is  not  a  party,  amounts  to  a 
composition  of  felony  to  prevent  a 
prosecution,  and  he  may  protect  him- 
self by  plea  from  a  discovery  as  to 
such  matter.  Claridge  v,  Hoare,  14 
Ves.  Jr.  59. 

Bigamy.  —  Defendant  may  protect 
himself  by  plea  from  a  discovery  tend- 
ing to  convict  of  bigamy.  Hatfield  v, 
Hatfield,  5  Bro.  P.  C.  100. 

Penalties.  —  Where  a  bill  on  a  policy 
of  insurance  charges  exportation  of 
prohibited  goods  absolutely,  and  no 
others,  and  an  interrogatory  inquires 
what  goods  were  exported,  a  plea  of 
penalties  attaching  on  such  exportation 
was  allowed.  Duncalf  v.  Blake,  i 
Atk.  52. 
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the  discovery  sought  will  expose  the  defendant  to  a  criminal 
prosecution,  penalty,  or  forfeiture,  if  the  bill  itself  does  not  show 
it,*  but  it  does  not  require  the  support  of  an  answer  *  (2)  That  it 
would  betray  the  confidence  reposed  in  him  as  counsel,  attorney, 
or  arbitrator.*  (3)  Defendant  may  plead  that  he  is  a  purchaser 
for  a  valuable  consideration  without  notice,  as  a  protection  against 
discovery,*  and  as  it  can  seldom  appear  from  the  bill  that 
defendant  is  in  this  situation  the  benefit  of  protection  against 
discovery  can,  as  a  rule,  be  taken  only  by  plea.* 

BequititM  of  the  Plaa. — The  plea  must  contain  a  denial  of  notice  of 
the  plaintiff's  title,  and  if  the  bill  insists  upon  notice  and  charges 
facts  to  make  it  out,  the  bill  should  deny  these  facts,  and  should 
be  supported  by  an  answer.® 

Other  Onmndi  of  PleM  in  Bar. — According  to  the  earlier  English 
decisions,  it  was  not  permissible  to  plead  in  bar  of  a  bill  of  dis- 
covery matter  which  would  be  a  good  defense  to  an  action  at 
law.^  And  this  doctrine  was  approved  and  followed  in  an 
American  decision  by  a  very  eminent  jurist.®  Later  English 
decisions  seem  to  have  conclusively  settled  the  rule  otherwise.* 


Protection  by  a  plea  will  be  allowed 
aeainst  a  discovery  of  a  marriage 
wnich  would  subject  one  of  the  parties 
to  punishment  in  an  ecclesiastical 
court.  Brownsword  v.  Edwards,  2 
Ves.  243. 

Forfeitures.  — Where  a  lessee  is 
restrained  from  assigning  without 
license,  and  a  bill  is  brought  to  dis- 
cover whether  such  assignment  has  ac- 
tually been  made,  defendant  may  plead 
the  proviso  in  the  lease  to  protect 
himself  against  the  discovery  sought. 
Cooper's  Eq.  PI.  299,1  Eq.  Cas.  Abr.  77. 

A  plea  on  the  ground  of  forfeiture 
must  be  confined  to  protect  against 
a  discovery  of  the  act  causing  it,  and 
must  not  extend  to  collateral  matters. 
Weaver  v.  Meath,  2  Ves.  108. 

1.  Story's  Eq.  PL,  §825. 

2.  Claridge  v.   Hoare,  14  Ves.  Jr.  59. 
8.  Cooper's  Eq.  PI.  295. 

4.  Aston  V.  Aston,  3  Atk.  302 ;  Clar- 
idge V.  Hoare,  14  Ves.  Jr.  59;  Abery 
V.  Williams,  i  Vern.  27;  Cooper's  Eq. 
PI.  300;  Story's  Eq.  PI.,  §  824;  Mit- 
ford's  Eq.  PI.  by  Jeremy  284;  Beames 
Eq.  PI.  258,  263. 

Poeeession  Not  Necessary. — It  is  not 
necessary  that  a  defendant  be  in  pos- 
session in  order  to  avail  himself  of  such 
a  plea  to  a  bill  of  discovery.  Wallwyn 
V.  Lee,  9  Ves.  Jr.  24,  Cooper's  Eq.  PI. 
300. 

niustratlon. — A  defendant  may  pro- 
tect himself  by  plea  from  discovering 


what  goods  were  actually  purchased  of 
a  bankrupt  after  the  bankruptcy  and 
before  the  commission  sued  out,  where 
he  had  no  notice  of  the  bankruptcy. 
Abery  v.  Williams,  i  Vern.  27. 

A  purchaser,  if  he  denies  notice,  need 
only  set  forth  the  purchase  deed  and 
plead  his  purchase  in  bar  to  the  dis- 
covery of  title  deeds.  Aston  v.  Aston, 
3  Atk.  302. 

5.  Hare  on  Disc.  (2d  ed.)  62. 

6.  Claridge  v.  Hoare,  14  Ves.  Jr.  66; 
Cooper's  Eq.  PI.  300. 

7.  Hindman  v,  Taylor,  Dick.  651,  in 
which  it  was  held  that  a  plea  of  pay- 
ment would  not  lie  to  a  bill  of  dis- 
covery if  it  was  permissible  and  triable 
at  law.  But  see  Leigh  v.  Leigh,  i 
Sim.  349. 

8.  Sperry  v.  Miller,  2  Barb.  Ch.  (N. 
Y.)  632,  in  which  it  was  held  (Wal- 
worth, Chancellor)  that  a  defendant 
in  a  bill  of  discovery  in  aid  of  an  action 
at  law  for  recovery  of  a  debt  cannot 
plead  payment  of  the  debt  before  the 
commencement  of  the  action  at  law  in 
bar  of  the  discovery  sought  by  com- 
plainant's bill,  and  the  decision  was 
placed  on  the  ground  that  this  would 
transfer  the  trial  of  the  action  at  law 
to  a  court  of  chancery,  and  that,  too, 
without  the  power  of  deciding  the 
case  in  chancery  if  the  pleading  proved 
to  be  untrue. 

9.  Plea  of  No  Legal  Title.— To  a  bill  of 
discovery  in  aid  of  a  legal  title,  defend- 
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The  plea,  however,  can  be  used  only  where  the  bill  states  no  facts 
to  avoid  the  bar.* 

11.  Answer — a.  Disclosures  by  Answer. — As  a  general  rule, 
if  a  defendant  submits  to  answer  generally,  and  not  to  answer  a 
part  or  parts  of  the  bill,  taking  care  to  cover  other  parts  by  a 
plea  or  demurrer,  he  must  answer  fully  to  every  material  allega- 
tion of  the  bill,  and  all  the  interrogatories  founded  thereon.  And 
this  rule  applies  equally  whether  the  bill  is  for  relief  and  discovery,* 
or  whether  it  is  for  discovery  alone.*  Defendant  cannot  defeat  a 
full  discovery  by  denying  that  the  evidence  will  be  of  assistance 
to  complainant.  It  is  only  when  it  can  be  seen  that  the  interrog- 
atories if  answered  affirmatively  would  not  assist  the  complainant 


ant  may  plead  no  legal  title.  Gait  v, 
Osbaldeston,  i  Russ.  158,  reversing  5 
Madd.  428. 

Statute  of  Limitations.— Where  the 
object  of  a  bill  is  to  obtain  a  discovery 
from  defendant  to  be  used  in  order  to 
disprove  the  plea  of  the  defendant  there 
that  he  has  made  no  promise  within 
six  years,  defendant  has  a  right  to  pro- 
tect himself  in  equity  by  a  plea  of  the 
statute  of  limitations.  Cork  v.  Wil- 
cock,  5  Madd.  328.  See  also  Baillie  v. 
Sibbald,  15  Ves.  Jr.  185;  MacGregor 
V,  East  India  Co.,  2  Sim.  453. 

Flea  of  Fine  and  long  possession  is  a 
good  bar  to  a  bill  brought  for  discovery 
of  deeds  declaring  the  uses  of  such  fine. 
Holt  V.  Lowe,  5  Bro.  P.  C.  569. 

1.  Story's  Eq.  PI.,  §  821;  Beames 
PI.  in  Eq.  274,  275. 

2.  See  article  Answers  ix  Equity 
Pleading,  vol.  i,  p.  873;  Waring  v. 
Suydam,  4  Edw.  Ch.  (N.  Y.)  428. 

8.  Waring  v.  Suydam,  4  Edw.  Ch. 
(N.  Y.)  426;  Robinson  v.  Woodgate, 
3  Edw.  Ch.  (N.  Y.)  423;  Roberts  v, 
Oberteuflfer,  2  Phila.  (Pa.)  366;  Bains 
V.  Goldey,  35  Pa.  St.  51 ;  Saltmarsh  r. 
Bower,  22  Ala.  228:  Hoffmann  r. 
Postill,  L.  R.  4  Ch.  673 ;  Gray  v.  Bate- 
man,  21  W.  R.  137:  Swinborne  v. 
Nelson,  16  Beav.  416;  Reade  v.  Wood- 
rooffe,  24  Beav.  421 ;  Chadwick  v, 
Chad  wick,  i  W.  R.  29. 

Answer  of  Principal  and  Agent. — Where 
a  bill  of  discovery  charges  A  as  prin- 
cipal and  B  as.  agent,  the  principal 
and  agent  must  both  answer  fully ;  the 
first  on  information  and  belief,  if  he 
has  no  personal  knowledge,  and  the 
second  cannot  refuse  to  answer  on  the 
ground  tliat  he  had  no  personal  inter- 
est in  the  matter.  Roberts  r.  Ober- 
teuffer,  2  Phila.  (Pa.)  366. 

What  l8  a  Sufficiently  Full  Answer. — 


Where  substantial  interrogatories  are 
answered  as  to  every  material  point,  it 
is  sufficient.     Heard  v,  McKee,  26  Ga. 

332. 

The  defendant  is  not  required  to  an- 
swer explicitly  and  in  detail  every  par- 
agraph of  the  bill  if  all  the  material 
allegations  are  answered  in  full.  Moyer 
V,  Livingood,  2  W'r*d  (Pa.)  317. 

The  plaintiffs,  by  the  interrogatories 
of  their  bill,  whicn  was  to  restrain  an 
alleged  piracy,  required  the  defend- 
ants to  set  forth  "  whether  the  defend- 
ants employed  any  and  what  persons, 
and  who,  by  name  and  address,  in 
making  personal  inquiries  for  the  pur- 
pose of  obtaining  original  information 
for  tlieir  directory,  and  to  place  against 
the  name  of  each  such  person  the  name 
of  each  town,  village,  and  place  visited 
by  each  such  canvasser  and  agent,  and 
the  time  during  which  he  remained  at 
each  such  town  and  village  and  place 
making  personal  inquiries  for  the  pur- 
pose ofthe  defendants'  directory."  An 
answer  tliat  **  upwards  of  fifty  persons 
had  been  employed  as  canvassers,  etc.," 
but  not  setting  out  the  names  and  ad- 
dresses of  tlie  canvassers,  or  the  towns 
visited,  etc.,  is  insufficient.  Kelly  v. 
Wyman,  20  L.  T.  N.  S.  300,  17  W.  R. 

399- 

An  interrogatory  asked  whether  cer- 
tain shares  did  not  still  remain  unsold, 
and  if  they  were  not  still  standing  in 
the  name  of  the  defendant,  or  how 
otherwise.  The  answer  stated  that  the 
shares  had  been  sold,  and  that  the  cer- 
tificates of  some  of  them  were  in  the 
possession  of  the  defendant,  but  did 
not  state  farther  as  to  whose  name  they 
were  standing  in.  An  exception  to 
the  answer  for  insufficiency  was  al- 
lowed. Easey  v.  Webber,  18  W.  R. 
1064. 
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in  establishing  his  cause  of  action  that  discovery  will  be  dispensed 
with.* 

b.  Protection  from  Discovery  by  Answer. — A  defendant 
cannot  by  answer  protect  himself  from  making  a  full  answer,*  but 
there  are  several  exceptions  to  this  rule.* 

c.  Rule  as  to  Responsiveness. — It  is  not  necessary  that  the 
answer  to  a  bill  for  discovery  merely  be  directly  responsive  to 
the  bill.  Defendant  may  set  up  anything  in  his  answer  that 
tends  to  disprove  the  cause  of  action  or  defense  set  up  in  the  bill, 
whether  purely  responsive  or  affirmative  matter  in  avoidance  * 
for  in  this  respect  there  is  no  material  difference  between  a  mere 


1.  Anderson  v.  Kissam,  28  Fed.  Rep. 
900. 

2.  Waring  v.  Suydam,  4  Edw.  Ch. 
(N.  Y.)  426. 

8.  Bxocptloni. — But  there  are  several 
exceptions  to  this  rule  which  may  be 
stated  as  follows.  Defendant  need  not 
answer:  (i)  Scandalous,  impertinent, 
irrelevant,  or  immaterial  matters.  (3) 
Matters  which  would  subject  him  to  a 
penalty  or  forfeiture.  (3)  Matters  a 
divulgence  of  which  would  involve  a 
breach  of  professional  confidence.  (4) 
Facts  relating  to  his  own  title.  And 
in  addition  to  these  exceptions,  statutes 
and  rules  of  court  have  modified  the 
rule  In  some  jurisdictions.  See  article 
Answers  in  EqyixY  Pleading,  vol. 
I,  p.  874. 

In  all  of  these  cases  the  defendant 
need  not  object  to  the  discovery  sought 
by  a  plea  or  demurrer,  but  may,  if  he 
prefer,  insist  by  answer  that  he  is  not 
obliged  to  make  the  discovery  sought. 
Plaintiff  may  then  except  to  the  an- 
swer, and  the  question  whether  or  not 
defendant  ought  to  make  the  discovery 
will  be  determined  on  the  exception. 
Story's  Eq.  PI.,  §  846;  Mitford's  Eq. 
PI.  by  Jeremy  307,  308. 

4.  Saltmarsh  r.  Bower,  22  Ala.  221 ; 
Crocker  v.  Clements,  23  Ala.  296; 
Crymes  v.  White,  37  Ala.  549;  Price 
t».  Tyson,  3  Bland  (Md.)  397.  See  also 
Greenleaf  v.  Highland,  Walk.  (Miss.) 
375 ;  Benkert  v.  Benkert,  35  Leg.  Int. 
(Pa.)  16. 

Contra^  Hamilton  r.  Wood,  3  Edw. 
Ch.  (N.  Y.)  135,  in  which  it  is  said: 
•*  As  the  bill  is  not  for  relief,  it  cannot 
be  necessary  for  the  defendant  to  set 
up  anything  in  bar  or  by  way  of  avoid- 
ance of  relief.  The  object  of  a  bill  of 
discovery  is  to  obtain  admissions  of 
the  defendant  upon  matters  of  fact,  in 
relation  to  which  the  party  exhibiting 
the  bill  is  unable  to  produce  evidence 


on  tlie  trial  at  law;  and  the  defendant, 
in  making  the  disclosure,  must  be  con- 
fined to  these  particular  facts.  Of 
course  he  must  be  allowed  to  tell  the 
whole  truth  and  explain  fully  his  mean- 
ing, as  a  witness  under  examination 
may  do;  but  as  a  witness  has  no  right 
to  go  into  a  statement  of  matters  not 
called  for  or  inquired  about,  so  a  de- 
fendant in  a  bill  of  discovery  has  no 
right  to  set  up  new  and  di.stinct  facts 
in  order  to  make  his  answer  evidence 
for  him  as  to  such  facts  as  well  as 
against  him  witli  respect  to  his  admis- 
sions." 

"A  defendant,  in  making  answer  to 
a  mere  bill  of  discovery,  must  be  per- 
mitted to  introduce  all  matters  in 
avoidance,  and  to  take  as  wide  a  range 
over  the  whole  case  as  would  be  al- 
lowed to  him  if  the  bill  prayed  for  re- 
lief from  this  court  as  well  as  discov- 
ery ;  and  ♦  ♦  ♦  there  is,  in  this  respect, 
no  material  difference  between  a  mere 
bill  of  discovery  and  a  bill  for  relief." 
Price  V.  Tyson,  3  Bland  (Md.)  397. 

"There  is  no  difference  between  a 
bill  of  discovery  and  an  ordinary  bill 
for  discovery  and  relief,  except  in  the 
prayer.  ♦  ♦  ♦  There  is  no  difference  in 
the  manner  of  answering  such  bill  and 
a  bill  for  relief;  for,  if  tlie  defendant 
submits  to  answer,  he  must  answer 
fully,  and  his  answer  may  embrace 
everything  which  goes  to  the  merits  of 
the  controversy,  and  which  would  en- 
able the  court,  in  which  the  answer  is 
to  be  used  as  evidence,  to  determine 
advisedly  upon  the  matters  in  issue. 
The  detendant  in  such  answer  may  set 
up  any  matter  showing  that  the  plain- 
tiff has  no  right  of  action,  and  bring 
up  his  defense,  if  he  have  a  valid  one, 
thus  charging  and  discharging  himself, 
or  confessing  and  avoiding  the  allega- 
tions of  the  bill."  Saltmarsh  v.  Bower, 
22  Ala.  228. 
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bill  of  discovery  and  a  bill  for  relief  and  discovery.* 

d.  Rule  as  to  Certainty  and  Positiveness. — See  article 
Answers  in  Equity  Pleading,  vol.  i,  pp.  875,  876,  877. 

e.  Answers  as  Evidence. — See  article  Answers  in  Equity 
Pleading,  vol.  i,  pp.  910-961. 

12.  Demurrer— tf.  What  Are  Grounds  of  Demurrer. — A 
demurrer  to  a  bill  of  discovery  lies  where  it  is  apparent,  for 
reasons  shown  by  the  bill  itself,  that  plaintiff  is  not  entitled  to  an 
answer.  An  attempt  will  be  made  to  state  briefly  the  usual 
grounds  of  demurrer  to  bills  of  discovery. 

Cases  Hot  of  Equitable  Jnrisdiotion. — One  of  the  grounds  of  demurrer 
to  a  bill  of  discovery  is,  that  the  case  made  thereby  is  not  one  in 
which  a  court  of  equity  will  assume  jurisdiction.* 

Want  of  Interest  or  Title  in  Plaintiff. — So  if  the  bill  does  not  show 
title  in  plaintiff  to  the  discovery  sought,  or  an  interest  in  the 
subject-matter  to  which  the  discovery  relates,  a  demurrer  will 
lie.^  And  a  demurrer  will  also  lie,  unless  it  appears  from  the  bill 
that  the  title  is  present  and  vested.* 

Want  of  Interest  in  Defimdant. — It  is  a  ground  of  demurrer  to  a  bill 
of  discovery,  that  a  person  who  has  no  interest  in  the  subject- 
matter  of  the  suit  with  reference  to  which  the  discovery  is 
sought,  as,  for  instance,  a  mere  witness,  is  made  a  party  defendant.* 

Want  of  Privity. — Sometimes  both  the  plaintiff  and  defendant 
may  have  an  interest  in  the  subject-matter  to  which  discovery 
sought  relates,  and  yet  there  may  not  be  such  privity  of  title 
between  them  as  will  entitle  plaintiff  to  a  discovery.  In  this 
case  a  demurrer  will  lie.® 

1.  Price  V.  Tyson,  3  Bland  (Md.)  Actions  ag«dnst  Pablic  POlioy. — ^A  de- 
397;  Saltmarsh  v.  Bower,  32  Ala.  228.  murrer  will  lie  if  a  suit  in  aid  of  which 

2.  Story's  Eq.  PI.,  §  551 ;  Mitford's  a  bill  is  brought  is  against  public  pol- 
Eq.  PI.  by  Jeremy  185.  icy.  Story's  Eq.   PI.,  §  555 ;  King  v. 

Suits  Not  of  a  Civil  Natnre. — If  a  bill  Burr,  3  Meriv.  693 ;  as,  for  instance,  a 

does  not  show  that  the  suit  in  aid  of  suit    brought    for    election  expenses, 

which  it  is  brought  is  of  a  civil  nature,  Walsh  v.  Clive,  cttedin  3  Ves.  Jr.  498,  or 

a  demurrer  will  lie,  as  a  court  of  equity  for  expenses  which  would  amount  to 

does  not  exercise   its  jurisdiction  to  maintenance,    Wallis    v.   Portland,   3 

compel  a  discovery  in  aid  of  a  criminal  Ves.  Jr.  498. 

proceeding  or  of  a  proceeding  of  a  8.  Ryves  v,  Ryves,  3  Ves.  Jr.  343; 

criminal  nature.    Montague   v.   Dud-  London  v.  Levy,  8  Ves.  Jr.  39S ;  Van 

man,  2  Ves.  396;  Story's  Eq.  PI.,  §  533;  Kleeck  v.  Reformed  Dutch  Church,  6 

Atty. -Gen.  r.  Reynolds,  I  Eq.  Cas.  Ab.  Paige    (N.   Y.)  600;  Pease  v.  Pease, 

131.  8  Met.  (Mass.)  395 ;  Collom  v,  Francis, 

Discoveiy  OompellaUle  in  Court  wbore  i  Pars.  Eq.  Cas.  (Pa.)  527. 

Suit  Brought. — If  the  discovery  sought  4.  Sackvillv.  Ayleworth,  iVern.  105. 

can  be  compelled  by  the  court  in  which  5.  Plummer  v.   May,    i    Ves.   426; 

the  action  is  pending  a  court  of  equity  Whitworth  v.  Davis,  i  Ves.  &  B.  546; 

will  not  assume  jurisdiction,  Gelston  London  v.  Levy,  8  Ves.  Jr.  398;  Fen- 

V.   Hoyt,   I  Johns.  Ch.   (N.  Y.)  543;  ton  v.  Hughes,  7  Ves.  Jr.  287;  Dine- 

Dun  V,  Coates,  i  Atk.  288;  as,  for  in-  ley  v.   Dineley,  2  Atk.  394;    Post   v, 

stance,  where  a  court  of  law  (Gelston  Boardman,  10  Paige  (N.  Y.)  580. 

V.  Hoyt,  I  Johns.  Ch.  (N.  Y.)  543)  or  6.  Story's  Eq.  PL,  ^  571;  Mitford's 

an  ecclesiastical  court  (Dun  v.  Coates,  Eq.   PI.  by  Jeremy  189;  Adderley  v. 

I  Atk.  288)  has  power  to  compel  the  Sparrow,  cited  in  Mitford's  Eq.  PI.  by 

discovery.  Jeremy  189. 
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Pendenoj  of  Suit. — Failure  to  allege  that  a  suit  is  pending,  or  in 
contemplation,  is  a  ground  of  demurrer.* 

Kfttvre  of  Suit  or  Defenie. — And  so  is  a  failure  to  allege  the  nature 
of  the  suit  or  defense  in  aid  of  which  a  bill  is  brought.* 

FaUnre  to  SUte  FaoU  Inquired  into. — If  the  bill  does  not  state  the 
subject-matter  of  the  facts  sought  to  be  inquired  into,  it  will  be 
bad  on  demurrer.* 

Prayer  for  Belief. — If  the  plaintiff  is  entitled  to  discovery  only,  a 
prayer  for  relief  will  render  the  bill  demurrable.* 

Person  Hot  Party  to  Suit  at  Law. — A  demurrer  will  lie  where  a  person 
not  a  party  to  the  suit  at  law  in  relation  to  which  the  discovery 
is  sought,  is  made  a  defendant.* 

Defendant's  Title. — If  a  bill  seeks  for  evidence  relating  solely  to 
defendant's  title,  a  demurrer  will  lie.® 

Priyileged  Commnnieations. — If  a  bill  seeks  a  discovery  of  facts  from 
one  who  has  knowledge  which  has  been  acquired  through  con- 
fidence reposed  in  him  as  a  legal  adviser,  the  objection  may  be 
taken  by  demurrer.^ 

Immateriality  of  Disoovery  Bought. — If  the  discovery  sought  in  aid 
of  a  defense  for  prosecution  of  a  suit  at  law  is  immaterial,  a 
demurrer  will  lie.® 

Criminal  Proeeontion,  Penalties,  and  PorfUtnres. — If  the  discovery  sought 
will  convict  or  tend  to  convict  the  defendant  of  a  crime,*  or 


1.  Cardale  v,  Watkins,  5  Madd.  18; 
United  New  Jersey  R.,  etc.,  Co.  v. 
Hoppock,  28  N.  J.  Eq.  261 ;  Buckner 
V.  Ferguson,  44  Miss.  677;  Pease  v. 
Pease,  8  Met.  (Mass.)  395;  Fiske  t;. 
Slack,  21  Pick.  (Mass.)  361 ;  Collom 
V.  Francis,  i  Pars.  Eq.  Cas.  (Pa.) 
527. 

a.  London  v.  Levy,  8  Ves.  Jr.  398; 
M'Intyre  v.  Mancius,3  Johns,  th.  (N. 
Y.)  45 ;  Lucas  v.  Darien  Bank,  2  Stew. 
(Ala.)  280. 

8.  Dull  V.  Amies,  2  Miles  (Pa.)  134; 
Lane  v.  Stebbins,  9  Paige  (N.  Y.)  622. 

4.  Albretcht  v.  Sussmann,  2  Ves.  & 
B.  328 ;  Muckleston  v.  Brown,  6  Ves.  Jr. 
63;  Gordon  v,  Simpkinson,  11  Ves. 
Jr.  509;  Price  v.  James,  2  Bro.  C.  C. 
319;  Rose  I'.  Gannel,  3  Atk.  439;  An- 
drews V.  Lupton,  13  L.  J.  Ch.  201. 

5.  Irving  v.  Thompson,  9  Sim.  17; 
Kerr  v.  Rew,  10  Sim.  370;  Post  v. 
Boardman,  10  Paige  (N.  Y.)  580. 

6.  Adderley  v.  Sparrow,  Ch.  1779;  Ivy 
V.  Kekewick,  2  Ves.  Jr.  679;  Wilson  t?. 
Forster,  Younge  280 ;  Loker  v.  RoUe, 
3  Ves.  Jr.  4;  O'Connor  v.  Malone, 
Sau.  &  Sc.  516. 

7.  Story's  Eq.  PI.,  §  599;  Mitford's  Eq. 
PI.  by  Jeremy  288;  Cooper's  Eq.  PI. 
255,  300;  Charlton  t;.Coombes,  4  Giff. 


372;   Stuyvesant  v,  Peckham,  3  Edw. 
Ch.  (N.  Y.)  579. 

8.  Seymour  v.  Seymour,  4  Johns. 
Ch.  (N.  Y.)  409;  Pryor  v.  Adams,  I 
Call  ( Va.)  382 ;  Dull  v.  Amies,  2  Miles 
(Pa.)  134;  Agar  v.  Regent's  Canal  Co., 
Cooper  212;  Harvey  v.  Morris,  Nels. 
214;  Hincks  v.  Nelthorpe,  i  Vern. 
204;  Montague  v,  Dudman,  2  Ves. 
396;  Baker  v.  Pritchard,  2  Atk.  388. 

Interrogatozles  Relevant  u  to  One  De- 
fendant.— Some  of  the  interrogatories 
or  statements  in  a  bill  are  relevant  as 
to  one  of  the  defendants  in  a  demurrer 
thereto.  Story's  Eq.  PL,  §  568;  Hare 
on  Disc.  159,  160,  161. 

niastration. — On  a  bill  to  establish 
an  agreement  for  a  separate  mainte- 
nance for  defendant's  wife,  a  demurrer 
was  allowed  to  so  much  of  the  bill  as 
prayed  a  discovery  of  hard  u>age, 
which  it  was  alleged  defendant  had 
used  towards  his  wife  to  make  her  re- 
cede from  the  agreement.  Hincks  v. 
Nelthorpe,  i  Vern.  204. 

9.  Paxton  v.  Douglas,  19  Ves.  Jr. 
225 ;  Chauncey  v.  Tahourden,  2  Atk. 
393 »  Glynn  v.  Houston,  i  Keen  329; 
Cartwright  f.  Green,  8  Ves.  Jr.  405; 
Fleming  v.  St.  John,  2  Sim.  181 ;  North- 
western Bank  v.  Nelson,  i  Gratt.  (Va.) 
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render  him  liable  to  penalties  or  forfeitures,  or  have  a  tendency 
thereto,  a  demurrer  will  lie.^ 

That  Defendant  Has  an  Eqnal  Equity  with  Plaintiff. — The  objection  that 
defendant  has  an  equal  equity  with  plaintiff,  or  that  he  has  in 
conscience  a  right  equal  to  that  claimed  by  plaintiff,  although  he 
has  not  a  right  to  a  perfect  legal  title,  may  be  taken  by  demurrer.* 

Diecoyery  Ii^nrions  to  Pnblio  Interest. — A  demurrer  will  lie  where  the 
discovery  sought  might  be  injurious  to  public  interest.* 

Interest  of  Third  Person. — And  in  some  cases  a  demurrer  will  lie 
where  a  third  person  has  an  interest  in  documents,  production 
of  which  is  asked,  and  which  defendant,  as  far  as  his  owh  interests 
are  concerned,  is  bound  to  produce.* 

Other  Grounds. — In  addition  to  the  grounds  of  demurrer  enumer- 
ated are  the  following,  which  are  applicable  as  well  to  a  bill  of 
discovery  as  to  a  bill  for  relief :  (i)  That  the  suit  is  not  cognizable 
in  a  municipal  court  of  justice.  (2)  That  the  plaintiff  is  not 
entitled  to  the  discovery  by  reason  of  some  personal  disability. 
(3)  That  the  plaintiff  has  no  title  to  the  character  in  which  he 
sues.  (4)  That  the  value  of  the  suit  is  beneath  the  dignity  of 
the  court.  (5)  That  though  plaintiff  has  an  interest  in  the  subject- 
matter  of  the  suit,  and  a  title  to  institute  it,  yet  he  has  no  right 
to  call  upon  the  defendant  to  answer  his  demand.*  For  a  treat- 
ment of  these  grounds  of  demurrer,  the  pleader  is  referred  to  the 
article  DEMURRERS  IN  CHANCERY,  ante,  p.  391. 

b.  What  Are  Not  Grounds  of  Demurrer — ^want  of  Parties. — 
As  the  plaintiff  in  a  bill  of  discovery  seeks  no  decree,  a  demurrer 
merely  for  want  of  parties  will  not  lie.® 

Want  of  Equity. — And  for  the  same  reason  a  demurrer  will  not 
lie  for  want  of  equity  in  the  plaintiff's  case.^ 

r.  Specifying  Parts  of  Bill  Demurred  To. — If  any  part 
of  the  discovery  sought  is  proper,  the  demurrer  should  precisely 

no;  March  v,  Davison,  9  Paige  (N.  Demnrrer. — A  defendant  cannot  demur 

Y.)  580;   Robinson  v.  Smith,  3  Paige  generally  to  a  bill  for  discovery  and 

(N.  Y.)  222;  Adams  v.  Porter,  i  Cush.  relief,  on  the  ground  that  a  discovery 

(Mass.)  173;  Black  v.  Black,  26  N.  J.  may  subject   it  to  a  forfeiture  of  its 

Eq.  431.  charter.     Robinson  v.  Smith,  3  Paige 

1.  Atty.-Gen.  V.Vincent, Bunb.  192;  (N.  Y.)  222. 

Chauncey  v,  Tahourden,  2  Atk.  393;  2.  Story's  Eq.  PI.,  §603. 

Talbot  V.  Smith,  i   Ridgw.   L.  &  S.  Innocent  Pnrcliaser. — Where  defend- 

360;  Uxbridge  v.  Staveland,  i  Ves.  56;  ant  stated  by  answer  a  purchase  for  a 

Cousins   V.   Smith,    13   Ves.    Jr.  542;  valuable  consideration,  without  notice, 

Wallis  V,  Portland,  8  Bro.  P.  C.  161;  he  shall  not  be  compelled  to  answer 

Londonf.  Ainsley,  I  Anstr.  i58;Cham-  further.     Jerrard  v.  Saunders,  2  Ves. 

bers  V.  Thompson,  4  Bro.  C.  C.  433;  Jr.  455. 

East  India  Co.  v,  Campbell,  i   Ves.  3.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  581. 

246;  Franco  v.  Bolton,  3  Ves.  Jr.  368;  4.  Dan.  Ch.  Pr.   (6th  Am.  ed.)  581. 

Chetwynd    v.    Lindon,    2   Ves.   450;  5.  Story's  Eq.  PI.,  §  549;  Cooper's 

Hincks   v,    Nelthorpe,    i    Vern.    204;  Eq.  PI.  189,  190;  Mitford's  Eq.  PI.  by 

Northwestern  Bank  v.  Nelson,  i  Gratt.  Jeremy  185. 

(Va.)  Ill ;  March  v,  Davison,  9  Paige  6.  Reedsdale  Tr.  Ch.  PI.  162;  Coop- 

(N.  Y.)  580.  er's  Eq.  PI.  208. 

BUI  for  Discovery  and  Belief— General  7.  Cooper's  Eq.  PI.  209. 
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distinguish  each  part  of  the  bill  demurred  to,  or  it  will  be  over- 
ruled.* 

13.  Cofts— tf.  The  General  Rule.— The  eenarai  Bale  is  that 
where  a  bill  in  equity  is  merely  for  discovery,  and  the  defendant 
answers  fully,  he  is  entitled  to  costs,*  and  if  the  charges  of  the 
bill  are  denied,  defendant  is  entitled  to  costs  as  of  course.*  So 
also  the  complainant  must  pay  all  expenses  incurred  by  the 
defendant  in  resisting  motions  made  in  the  case  by  plaintiff.* 

b.  Qualifications  and  Exceptions. — The  general  rule, 
however,  admits  of  this  qualification :  that  if  plaintiff  is  entitled 
to  discovery,  and  first  asks  the  defendant  for  the  information 
sought,  which  is  refused,  and  the  plaintiff  is  then  compelled  to 
file  a  bill  to  obtain  discovery,  he  is  entitled  to  costs,  although 
defendant  answers  fully.* 


1.  Chetwynd  v.  Lindon,  2  Ves.  450; 
Dan.  Ch.  Pr.  (6th  Am.  ed.)  581. 

2.  Butterworth  v,  Bailey,  15  Ves.  Jr. 
358;  Noble  r.  Garland,  i  Madd.  343; 
Simmonds  v,  Kinnaird,  4  Ves.  Jr.  746; 
Weymouth  v.  Boyer,  i  Ves.  Jr.  423; 
Coventry  v.  Bentley,  3  Meriv.  677; 
Kinp  V.  Clark,  3  Paige  (N.  Y.) 
76;  Fulton  Bank  v.  New  York,  etc., 
Canal  Co.,  4  Paige  (N.  Y.)  127;  Deas 
V.  Harvie,  2  Barb.  Ch.  (N.  Y.)  448; 
Burnett  v.  Sanders,  4  Johns.  Ch.  (N. 
Y.)  503;  Dennis  v.  Keiley,  21  N.  H. 
50;  Price  r.  Tyson,  3  Bland  (Md.)  392 ; 
McElwee  r.  Sutton,  i  Hill's  Eq.  (S. 
Car.)  32. 

Where  Officer  of  Corporation  li  Defend- 
ant.— Where  a  former  officer  of  a  cor- 
poration is  made  a  party  defendant  for 
discovery  merely,  he  is  entitled  to  costs 
for  putting  in  his  answer,  though  the 
complainant  in  such  case  may  some- 
times be  entitled  to  a  decree  over 
against  the  corporation  for  costs  neces- 
sarily paid  to  their  officer,  who  has 
been  made  a  defendant  for  the  sake  of 
discovery  only.  Fulton  Bank  f.  New 
York,  etc.,  Canal  Co.,  4 Paige  (N.  Y.) 
131.  See  also  Masters  v,  Rossie  Lead 
Min.  Co.,  2  Sandf.  Ch.  (N.  Y.)  301. 

Waiver  of  Bight  to  Coets. — After  put- 
ting in  a  full  answer,  right  to  costs  is 
not  waived  by  defendant's  subsequently 
accepting  the  costs  of  an  amendment, 
nor  by  his  neglecting  to  serve  the  plain- 
tiff with  the  order  for  costs  of  discov- 
ery until  after  he  has  himself  been 
served  with  the  order  to  amend.  Cov- 
entry V,  Bentley,  3  Meriv.  677.  Nor 
by  entering  a  rule  to  dismiss.  Hickey 
V.  Duffey,  Hayes  353.  Nor  by  an 
examination  of  witnesses  in  cnief. 
Skrine  v.  Powell,  15  Sim.  81. 


EfTect  of  Abatement. — Where,  after  an 
answer  to  a  bill  of  discovery  has  been 
put  in,  the  suit  is  abated  by  the  mar- 
riage of  a  feme  sole  plaintiff,  the  de- 
fendant is  not  entitled  to  costs.  Dod- 
son  V.  Juda,  10  Ves.  Jr.  31. 

BUI  for  Dlsoovery  and  Belief.— The  de- 
fendant is  not  entitled  to  his  costs 
when  his  bill  is  for  relief  as  well  as  dis- 
covery. McDougall  t'.  Miln,  2  Paige 
(N.  Y.)  325. 

BiU  for  Belief  as  to  Some  Deftodants 
and  Dliooyery  as  to  Another. — Where  a 
bill  is  filed  against  several  defendants 
praying  relief  as  to  some  of  them  and 
discovery  only  as  to  one,  the  latter,  on 
answering,  is  not  entitled  to  an  order 
for  costs,  as  the  court  cannot  examine 
the  record  to  see  whether  the  plaintiff 
may  not,  under  the  prayer  of  general 
relief,  be  entitled  to  some  relief  as 
against  him.  Atty.-Gen.  v,  Burch,  4 
Madd.  178. 

DlscoTery  and  Injonotlon. — The  cost 
of  a  motion  for  injunction  on  a  bill  for 
discovery,  if  unsuccessfully  opposed, 
must  be  paid  by  the  defendant.  Lovell 
V,  Galloway,  3  W.  R.  156.  If  plaintiff 
succeeds  to  a  partial  extent  only,  he  is 
entitled  to  the  costs.  Ross  v.  Adams, 
5  Dana  (Ky.)  509. 

8.  King  V,  Clark,  3  Paige  (N.  Y.) 
76;  Boughton  V.  Philips,  6  Paige  (N. 
Y.)  336. 

4.  Noble  V.  Garland,  i  Madd.  343; 
Lovell  V, Galloway,  19  Beav.  643 ;  Price 
V.  Tyson,  3  Bland  (Md.)  392. 

5.  Weymouth  v.  Boyer,  i  Ves.  Jr. 
423 ;  Perry  v.  Newenham,  i  Moll.  72 ; 
King  V.  Clark,  3  Paige  (N.  Y.)  76; 
Deas  V.  Hanie,  2  Barb.  Ch.  (N.  Y.) 
448;  Burnett  v.  Sanders,  4  Johns.  Ch. 
(N.  Y.)  503;  Boughton  v.  Philips,  6 
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An  Agent  who  is  implicated  in  a  fraud  with  his  principal,  and  is 
made  a  party  defendant  to  a  bill  of  discovery,  will  be  required  to 
pay  costs ;  the  bill,  however,  must  pray  costs  against  him,  or  it 
will  be  demurrable.* 

Arbitniton  have  also  been  required  to  pay  costs  where  their  award 
was  impeached  for  misconduct.* 

c.  Application  for  Costs. — The  defendant  must  make  a 
demand  for  costs,*  and  the  right  to  make  the  demand  accrues  as 
soon  as  defendant  has  answered,*  allowing  to  plaintiff  a  reasonable 
time  to  look  into  the  sufficiency  of  the  answer.^ 

m.  FbodvctiokofWbitinosinChanceby — 1.  Introductory  state- 
ment. — All  the  rules  heretofore  stated  with  regard  to  the  discovery 


Paige  (N.  Y.)  336;  Harris  v,  Wil- 
liams, 10  Paige  (N.  Y.)  108;  Dennis  t'. 
Reilej,  21  N.  H.  50;  McElwee  v.  Sut- 
ton, I  Hill's  Eq.  (S.  Car.)  32;  Whit- 
ney V.  Gates,  cited  in  McElwee  v, 
Sutton,  I  HilPs  Eq.  (S.  Car.)  34. 

The  exception  to  the  rule,  as  stated, 
is  founded  on  a  dictum  of  Buller,  J., 
in  Weymouth  v.  Boyer,  i  Yes.  Jr.  423, 
which  is  as  follows :  **  As  to  the  costs, 
I  am  aware  that  it  is  the  practice  of 
this  court  that  if  a  plaintiff  comes  for 
a  discovery,  when  he  has  it  he  shall 
pay  the  costs ;  but  I  think  the  rule,  so 
expressed,  is  too  general,  and  if  ever  a 
case  arises  when  I  sit  here,  under  cir- 
cumstances which  I  think  a  proper 
ground  for  withholding  the  costs,  I 
shall  put  the  parties  to  reconsider  the 
question.  By  a  proper  case,  I  mean 
this :  If  the  plaintiff  is  entitled  to  the 
discovery,  and  goes  first  to  the  defend- 
ant to  ask  for  the  accounts,  he  has  in 
justice  a  right  to;  if  the  defendant 
refuses,  and  the  plaintiff  is  thereby 
compelled  to  come  here  for  the  discov- 
ery, I  would  not  give  the  defendant 
costs." 

Wliat  Is  a  Buffldent  Applioation. — If 
application  is  made  to  the  attorney  of 
plaintiff  for  a  discovery,  defendant 
should  at  least  state  to  the  attorney  the 
material  fact  which  he  wishes  his  client 
to  admit  to  save  the  necessity  of  a  bill 
of  discovery.  And  if  the  attorney 
does  not  possess  the  information  nec- 
essary to  enable  him  to  make  the  ad- 
mission, the  defendant  should  request 
him  to  communicate  with  his  client 
and  obtain  such  admission  from  him, 
and  should  then  wait  a  reasonable  time 
to  enable  the  attorney  to  obtain  such 
admission  from  his  client.  Deas  v. 
Harvie,  3  Barb.  Ch.  (N.  Y.)  448. 

1.  Le  Texier  v,  Anspach,  15   Yes. 


Jr.  164;  Baker  v.  Loader,  L.  R.  16  Eq. 
49;  Bennet  v,  Vade,  2  Atk.  324. 

GarelessneBs  of  Attorney.  — Where  a 
suit  was  instituted  to  set  aside  certain 
deeds  which  conveyed  away  all  of 
plaintiff's  property,  and  the  bill  was 
afterwards  amended  so  as  to  make  the 
solicitor  who  had  drawn  the  deeds, 
and  who  was  defending  the  suit,  a 
party  for  discovery,  and  asking  that  he 
might  be  ordered  to  pay  costs,  it  was 
held  that  the  fact  that  he  was  defend- 
ing the  suit  and  endeavoring  to  sup- 
port the  transaction  sought  to  be  im- 
peached, in  addition  to  want  of  caution  • 
in  the  preparation  of  documents  them- 
selves, was  sufficient  reason  for  order- 
ing him  to  pay  the  costs,  even  in  the 
absence  of  any  showing  of  improper 
motives  on  his  part.  Baker  v.  Loader, 
L.  R.  16  Eq.  49. 

So  where  a  solicitor  who  had  acted 
for  both  parties  in  the  drafting  of  a  deed 
was  made  a  party  to  the  suit,  and  was 
charged  with  improper  conduct  in  the 
preparation  thereof,  the  court  ordered 
him  to  bear  his  own  costs,  though  it 
exonerated  him  from  culpability,  be- 
cause he  had  not  acted  with  sufficient 
prudence  in  the  matter,  and  on  the 
ground  that  he  had  not  done  all  that 
he  should  have  done  in  acting  for  both 
parties.    Harv'ey  v.  Mount,  8  Beav.  439. 

a.  Hare  on  Disc.  51 ;  Mitford's  Eq.  PI. 
161 ;  Lingood  v,  Croucher,  2  Atk.  395 ; 
Lonsdale  v.  Littledale,  2  Yes.  Jr.  453. 

3.  Earp  v.  Lloyd,  4  Kay  &  J.  58. 

4.  Coventry  v,  Bentley,  3  Meriv. 
677;  Atty.-Gen.   v,  Burch,   4    Madd. 

178;  Banbury  v, ,9  Yes.  Jr.  103. 

See  also  Anonymous,  8  Yes.  Jr.  69. 

5.  Price  f.  Tyson,  3  Bland  (Md.) 
406;  King  V,  Clark,  3  Paige  (N.  Y.) 
76;  Mosers  Rep.  185;  Woodcock  v. 
King,  I  Atk.  286. 
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of  facts  within  the  knowledge  of  the  adverse  party  apply  equally 
when  the  discovery  sought  is  of  books,  papers,  or  documents; 
but  there  yet  remain  for  consideration  some  rules  which  specially 
apply  to  a  discovery  of  writings  in  the  hands  of  the  adverse 
party.  Under  this  section,  the  rules  relating  to  the  production 
of  writings  will  be  considered  only  where  the  procedure  to  obtain 
production  is  by  bill  in  chancery.  The  rules  governing  produc- 
tion and  inspection  under  the  reform  procedure  authorized  by 
statutes  will  be  stated  in  a  subsequent  section.* 

2.  Wliat  Is  Beqnisite  to  Entitle  Party  to  Production — ^Admiuioiis. — It 
is  only  by  admissions  contained  in  the  answer  that  a  party  is 
entitled  to  a  discovery  of  writings.  In  the  first  place,  it  must  be 
distinctly  admitted  in  the  answer  that  the  writings  of  which 
discovery  is  sought  are  in  the  possession  or  control  of  the  adverse 
party,*  but  an  admission  of  manual  control  or  possession  is  not 
necessary;*  secondly,  it  must  be  admitted  that  the  writings 
are  material  or  relevant  to  plaintiff's  case.     If  the  answer  contains 


1.  Wing  V.  Harvey,  17  Jur.  481 ;  Dar- 
win V.  Clarke,  8  Ves.  Jr.  158;  Erskine 
V.  Bize,  2  Cox  226;  Heeman  v.  Mid- 
land, 4  Madd.  391 ;  Robertson  r.Shew- 
ell,  ij  Beav.  277 ;  Barnett  v.  Noble,  i 
Jac.  «  W.  227;  Shaftsbury  V.  Arrow- 
smith,  4  Ves.  Jr.  66;  Evans  v.  Rich- 
ardson, I  Swanst.  7 ;  Watson  v.  Ren- 

•wick,  4  Johns.  Ch.  (N.  Y.)  381. 

2.  Principle  on  Which  Admliialon  of  Pob- 
■eislon  Required. — **  When  a  bill  is  filed 
it  will  depend  entirely  on  the  manner 
in  which  the  defendant  expresses  him- 
self with  respect  to  any  instrument  for 
which  the  plaintiff  may  have  a  right 
to  call,  whether  the  plaintiff  can  com- 
pel from  that  defendant  production  on 
mere  motion.  If  the  defendant  states 
in  his  answer  that  there  was  such  a 
deed,  thoupjh  the  plaintiff  may  have 
an  interest  in  its  production,  it  seems 
of  late  settled  that  that  is  not  enough, 
but  that  he  must  in  some  way  fix  the 
defendant  with  possession  of  the  deed. 
I  understand  that  practice  to  have  pro- 
ceeded on  this  consideration,  that  if 
an  order  for  production  were  made, 
and  the  defendant  refused  to  produce 
the  instrument,  the  court  would  find 
itself  unable  to  apply  its  process  for 
enforcing  obedience,  because  no  con- 
stat appears  on  the  pleadings  that  the 
instrument  is  in  possession  of  the  de- 
fendant and  that  he  has  the  power  to 
obey."  Wales  v.  Liverpool,  i  Swanst. 
122. 

What  AdmlsilonB  of  Poneeilonlre  Bnf- 
flolent. — An  admission  in  the  answer 
that  defendant,  at  a  time  past,  had  the 
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document,  the  production  of  which 
was  sought,  in  his  possession,  was  held 
insulBcient  on  which  to  base  an  order 
for  production,  because  the  answer  did 
not  admit  that  defendant  had  it  **  then." 
Heeman  v.  Midland,  ±  Madd.  391. 

An  admission  by  defendant  in  his 
answer,  of  a  joint  ownership  and  joint 
possession  of  a  document  with  another 
person,  is  not  sufficient  to  warrant  an 
order  for  production.  Reid  v,  Langlois, 
I  M.  &  Gord.  627;  Murray  v.  Walter, 
Cr.&Ph.  ii4;Taylorf.  Raudell,Cr.& 
Ph.   104;   Lopez  V,  Deacon,  6  Beav. 

254- 

Where  a  defendant  had  admitted 
possession  of  certain  documents,  and 
had  been  ordered  to  produce  them, 
but  died  before  making  production,  it 
was  held  that  on  a  bill  ofrevivor  against 
his  executor  an  order  for  production 
against  the  executor  could  not  be 
compelled  on  decedent's  admission. 
Scott  V.  Wheeler,  12  Beav.  366. 

Where  the  answer  to  a  bill  seeking 
discovery  as  to  writings  alleges  that 
there  are  certain  writings  in  the  West 
Indies  which  defendant  is  unable  to 
give  particulars  of,  but  fails  to  state 
&at  they  are  in  defendant's  custody 
or  control,  it  is  insufficient.  Farquhar- 
son  V,  Balfour,  i  T.  &  R.  190. 

8.  Eager  v.  Wiswall,  2  Paige  (N. 
Y.)  369;  Freeman  v.  Fair  lie,  3  Meriv. 
28;  Farquharson  v.  Balfour,  i  T.  &  R. 
i&i,  where  it  was  held  that  papers 
belonging  to  a  defendant  are  in  his 
possession,  custody,  or  power,  although 
they  may  be  in  a  foreign  country. 
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a  definite  denial  of  materiality,  production  cannot  be  had.* 

Description. — The  books  or  documents  must  also  be  described  in 
the  answer,  or  the  schedule  annexed  thereto,  with  reasonable 
certainty,  otherwise  production  will  not  be  ordered.* 

3.  The  Bill. — The  bill  must  allege  that  the  writings,  production 
of  which  is  asked,  are  in  the  possession  or  control  of  the  adverse 
party.^  And  the  plaintiff  must  show  or  make  it  appear  that  he 
has  some  interest  in  the  papers  called  for,  to  entitle  him  to  a 
production  thereof.* 

The  bill  should  also  allege  the  materiality  of  the  writings,  pro- 
duction of  which  is  sought  in  aid  of  the  cause  of  action  or 
defense ;  and  should  ask  that  the  writings  in  question  be  set 
forth  in  the  answer,  if  the  answer  admits  the  charges  of  the  bill, 
or  that  the  answer  give  a  description  thereof  which  will  be  suffi- 
ciently specific  on  which  to  base  an  order  for  production.* 

4.  The  Answer. — The  rule  that  a  defendant  who  submits  to 
answer  must  answer  fully,  applies  equally  whether  the  discovery 
sought  is  of  facts  or  writings.* 

Labor  Inyolved,  Ho  Excnie. — The  defendant  will  not  be  excused 
from  answering  fully,  merely  because  it  will  involve  considerable 
labor  to  enable  him  to  do  so.  Thus  if  he  has  large  chests  of  papers 
in  his  possession  he  may  be  required  to  examine  them  and  to 
furnish  ^  schedule.^  If  the  discovery  sought  by  the  bill  is  of 
books,  papers,  and  documents  charged  to  be  material  to  the 
establishment  of  the  cause  of  action  or  defense,  the  answer  must 
either  admit  or  deny  the  charges.®     If  the  charges  in  the  bill  are 

1.  Pomeroj  Eq.  Jur.,  §  207.  Hough  v.  Martin,  2  Dev.  &  B.  Eq.  (N. 
Exception. — If,  however,  tiie  instru-    Car.)  379. 

merit  as  to  which  production  is  sought  4.  Smith  v.  Northumberland,  i  Cox 

is  the  foundation  of  plaintiff's  claim,  363;  Burton  v.    Neville,  2   Cox  242; 

and  defendant    admits  possession   or  Watson  f .  Renwick,  4  Johns.  Ch.  (N. 

control  thereof,  no  admission  of  ma-  Y.)  381. 

teriality  is  necessary  to  entitle  plaintiff  5.  LangdelPs  Eq.  PI.,  §  205 ;  Atkyns 

to  an  order  for  production.     Shafts-  v,  Wright,  14  Ves.  Jr.  211. 

bury  v.  Arrowsmith,  4  Ves.  Jr.  66.  6.  Taylor  v,  Milner,  11  Ves.  Jr.  41 ; 

2.  Watson  v.  Renwick,  4  Johns.  Ch.  Unsworth  v.  Woodcock,  3  Madd. 
(N.  Y.)  381 ;  Phelps  v.  Olive,  cited  in  432. 

Inman  v.  Whitley,  4  Beav.  549,  note ;  Acoonnts. — If  accounts  are  the  sub- 

Inman  v.  Whitley,  4  Beav.  548.  ject  of  discovery,  plaintiff  is  entitled 

Where  an  answer  merely  describes  to  the  fullest  information  defendants 
a  document  as  a  bundle  of  papers  can  give  by  the  answer,  not  by  long 
marked  B,  an  order  cannot  be  granted  schedules  in  an  oppressive  manner,  but 
for  production.  Phelps  v,  Olive,  cited  giving  the  best  account  they  can,  stat- 
in Inman  v,  Whitley,  4  Beav.  549,  ing  that  it  is  so,  referring  to  books, 
note.  etc.,  so  as  to  malte  them  part  of  the 

Where  a  defendant  by  his  answer  answer,  and  giving  the  fullest  oppor- 

admitted  that  he  had  in  his  possession  tunity  of  inspection.    White  v.   Wil- 

*•  divers  books  of  account,"  it  was  held  Hams,  8  Ves.  Jr.  193.  See  also  Christian 

that  the  particulars  were    not  suffi-  v,  Taylor,  11  Sim.  401. 

ciently  specified  to  enable  the  court  to  7.  Gabbett  v.  Cavendish,  3  Swanst. 

make  an  order  for  their  production.  267. 

Inman  v.  Whitley,  4  Beav.  548.  8.  Bischoffsheim  v.  Brown,  29  Fed. 

S.  Wales  V.  Liverpool,  i  Swanst.  123 ;  Rep.  342. 
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denied,  nothing  more  can  be  required  of  the  defendant.*  Accord- 
ing to  the  earlier  practice,  if  the  answer  admitted  possession  it 
was  incumbent  on  defendant  to  set  out  the  documents  in  the 
answer,  but  owing  to  the  expense  incurred  by  this  procedure  the 
practice  was  modified.*  Under  the  present  practice  it  will  be 
sufficient  for  the  defendant  to  describe  the  books  or  documents 
required,  in  the  body  of  his  answer  or  a  schedule  thereto,  so  as  to 
form  the  basis  of  an  order  of  court  for  production  and  inspection.^ 

Sealing  Up  Parti. — All  portions  of  books  and  papers  which  the 
defendant  by  affidavit  shows  are  not  material  to  the  matter  in 
question,  he  may  be  allowed  to  seal  up.* 

6.  The  Motion. — If  the  admissions  contained  in  the  answer  are 
sufficient  to  entitle  the  plaintiff  to  production,  he  then  moves 
the  court  that  the  defendant  may  be  ordered  to  produce,  and 
leave  in  the  hands  of  the  proper  officer,  the  documents  and 
papers,  with  liberty  to  the  plaintiff  to  take  copies  thereof.* 

IV.   PSODUCTIOK  AITB  IlTSPEOTIOK  OF  WbITIHOS  XTHBEB  STATXTTSB — 

1.  Subjects  of  Produotion  and  Inspection — a.  Books,  Papers,  and 
Documents. — In  nearly  all  jurisdictions  there  are  statutes  which 
provide  generally  for  production  and  inspection  of  books,  papers, 
or  documents  in  the  possession  or  under  the  control  of  the 
adverse  party.* 


Bzotptlons  ftnr  Uunffloient  DMcrlptton. 

— If  the  answer  does  not  describe  the 
writings  with  sufficient  accuracy  to  en- 
able plaintiff  to  move  for  their  produc- 
tion, exceptions  will  lie  for  insuffi- 
ciency. Inman  v.  Whitley,  4  Beav. 
548;  Fhelps  V.  Olive,  citedmlrkmKnv. 
Whitley,  4  Beav.  549,  note. 

Ezceptlonf  for  Failure  to  Answer 
OhargeB  of  PosBeBiion  and  Materiality. — 
Where  the  bill  charges  existence  of 
papers  and  their  possession  by  defend- 
ant, and  the  answer  fails  to  reply  to  the 
allegation,  the  answer  should  be  ex- 
cepted to.  Robbins  v,  Davis,  i  Blatchf. 
(U.  S.)  238. 

1.  Langdale's  Eq.  PI.,  §  207;  Rob- 
bins  V.  Davis,  I  Blatchf.  (U.  S.)  240. 

a.  Dan.  Ch.  Pr.  (6th  Am.  ed.)  1818; 
Wigram  on  Disc,  ^  285. 

8.  Bischoffsheim  v.  Brown,  29  Fed. 
Rep.  342;  Christian  v.  Taylor,  11  Sim. 
401. 

4.  Talbot  V.  Marshfield,  L.  R.  i  Eq. 
6;  Napier  v.  Staples,  2  Moll.  270; 
Gerard  v,  Penswick,  i  Swanst.  533; 
Mansell  v.  Feeney,  2  John.  &  H.  320; 
Dias  V.  Merle,  2  Paige  (N.  Y.)  494; 
Robbins  v.  Davis,  i  Blatchf.  (U.  S.) 
238;  Earp  V.Lloyd,  3  Kay  &  T.  549; 
Curd  V.  Curd,  i  Hare  274;  Hill  r. 
Great  Western  R.  Co.,  10  C.  B.  N.  S. 
148,  100  E".  C.  L.  148;  Clifford  t;.  Tay- 


lor, I  Taunt.  167 ;  Hill  v.  Philp,  7  Exch. 
233. 

**  While  the  course  of  judicial  in- 
vestigation frequently  requires  a  party 
to  produce  parts  of  his  books  in  which 
the  adverse  party  has  an  interest,  for 
the  inspection  of  the  latter,  it  may  fre- 
quently be  of  great  importance  to  the 
former  that  his  accounts  and  transac- 
tions with  other  persons  should  not  be 
exposed  to  the  examination  of  stran- 
gers, and  particularly  of  an  enraged 
adversary.  Where  his  books  are  sub- 
jected to  inspection,  it  is  the  uniform 
practice  of  the  court  to  permit  a 
party  to  seal  up  those  parts  which 
do  not  relate  to  the  subject  of  liti- 
gation.'* Dias  V.  Merle,  2  Paige  (N. 
Y.)  494. 

5.  Bischoffsheim  v.  Brown,  29  Fed. 
Rep.  341. 

6.  Arizona, — Rev.  Stat,  of  Arizona 

1887,  p.  329,  §  37. 

Arkansas, — Sandel  &  HilPs  Arkan- 
sas Dig.  1894,  p.  754,  §  2896. 

Calif ornia.^-^odt  of  Civ.  Pro. 
(Newmark),  §  1000. 

Colorado.— Code  of  Pro.  (Colo.), 
P-  692,  §  355. 

Connecticut. — Gen.   Stat,  of    Conn. 

1888,  p.  251,  §  1060. 

Delaware.  —  Rev.  Code  Laws  of 
Delaware,  vol.  i,  p.  799,  §  13. 
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Katun  of  Pnblio  Secord. — As  regards  matters  of  public  record  it 
may  be  stated  as  a  general  rule  that  under  these  statutes  no 
discovery  can  be  required,  as  these  matters  are  equally  accessible 
to  all  parties,*  but  under  certain  circumstances  it  has  been 
allowed* 

Other  Writing!. — As  regards  other  books,  papers,  and  documents 
it  has  been  held  that,  in  an  action  between  partners  or  their 
representatives  or  assigns,  partnership  books  are  specially   the 


District  of  Columbi a, —Comp.  Stat. 
D.  C,  p.  219,  ^  30. 

Florida.^Ktv,  Stat.  1892,  §  1115. 

Georgia. — Code  of  Georgia  18S2,  J 
3508. 

Illinois,  —  Starr  &  Curtis's  Ann. 
Stat.  (111.),  vol.  I,  c.  51,  p.  1080. 

Indiana. — Ind.  Rev.  Stat.  1894,  P* 
165,^487;  p.  166,^488. 

Iowa, — Rev.  Code  of  Iowa  1888,  p. 
1192,  §  3685. 

Kansas. — Gen.  Stat,  of  Kansas  1889, 
vol.  2,  ^^  4463,  A464. 

Louisiana.— G2iT\Kn&s  Rev.  Code  of 
Louisiana  1894,  p.  140. 

Maryland.— yi2LTy\2iTid  Code  1888, 
vol.  2,  p.  1 141,  art.  75,  ^§  94,  95. 

Michigan.  —  2     How.     Ann.     Stat. 
(Mich.),  p.  1662,  §  6411. 
Minnesota. — ^2  Minn.  Rev.  Stat.  1894, 

P-  1559.  k  5750- 

Mississippi. — Code  1892,  $  927. 

Missouri. — Missouri  Rev.  Stat.  1889, 
44  2177,  2181. 

Montana. — Montana  Code  1895,  ^^^' 
3,  4  1810. 

Nebraska.  —  Consol.  Stat,  of  Ne- 
braska 1893,  c.  4»  ^§  4914*  4915- 

Nevada. — Gen.  Stat,  of  Nevada 
1885,  c.  8,  4  426. 

New  yersey. — Revision  N.  J.,  "Prac- 
tice," 4  157. 

New  Tork.—^.  Y.  Civ.  Pre,  vol. 
1,  §  803. 

North  Carolina. — i  N.  Car.  Code 
1883,  p.  227,  4  578;  c.  33,  4  1373. 

North  Dakota.— Re:^,  Code  North 
Dakota  1895,  §  5^- 

Ohio.— Key.  Stat,  of  Ohio,  vol.  2, 
♦§  5389,  5290. 

Oklahoma. — Stat,  of  Oklahoma  1893, 
c.  66,  44  380,  381. 

Oregon.  —  H ill's  Ann.  Laws  (Ore- 
gon), vol.  I,  p.  468,  4  521. 

Pennsylvania.  —  I  Brightly's  Pur- 
don's  Dig.,  p.  813,  art.  i. 

Rhode  Island.— Gen.  Laws  of  R.  I. 
1896,  c.  244,  4  47. 

South  Carolina. — Code  Civ.  Pro.,  $ 
389^ 


South  Dakota. — Session  Laws  1890, 
c.  105  (re-enacting  Comp.  Laws  Dak. 

1887,45351). 

Tennessee.  —  Mllliken  &  Vertrees's 
Code  of  Tenn.  1884,  c.  7,  ^  4649. 

Virginia. — Code  of  Virginia  1887, 
p.  802;  4  3371. 

Washington.  — HiWs  Stat.,  vol.  2, 
$  1686. 

West  Virginia.— Code  of  W.  Va. 
1887,  c-  130,  i  43- 

Wisconsin. — Sanborn  &  B.  Stat,  of 


Wisconsin,  vol.  2,  p.  2155,  §  4183. 

"of  Wyomi 
i887,'p.598,  $§2637,  2638. 


Wyoming. — Rev.  Stat  < 


70ml  ng 


6  Encjc.  PI.  &  Pr.— 50 
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United  States.— Rev.  Stat,  of  U.  S. 
1878,  p.  137,  ^  724. 

The  Word  ''Doonmanf  Ckmitrned. — 
A  book  containing  a  record  of  the 
transactions  of  an  association  prior  to 
its  incorporation,  and  a  record  of  its 
transactions  since  incorporation,  is  a 
**  document "  within  the  meaning  of  a 
statute  providing  for  the  production 
in  court,  or  for  the  inspection  of  a 
party,  of  any  **  document"  in  the  pos- 
session or  control  of  the  adverse  party. 
Arnold  v.  Pawtuxet  Valley  Water  Co., 
18  R.  I.  189. 

1.  Spielman  v.  Flynn,  19  Neb.  342 ; 
Hammerslough  v.  Hackett,  30  Kan. 
64;  Meakings  v.  Cromwell,  i  Sandf. 
(N.  Y.)  698. 

8.  PubUoDooimiaiitiiitlMHaiidiofPzl- 
Tate  Person. — Where  a  public  docu- 
ment comes  into  the  hands  of  a  private 
individual  and  he  refuses  to  deliver  it, 
an  attachment  will  issue  to  compel  him 
to  do  so. 

A  defendant  is  entitled  to  an  inspec- 
tion and  copy  of  an  assignment  of 
plaintiff's  bond  declared  on  and  made 
under  an  order  of  court,  and  also  to  a 
copy  of  the  order,  to  enable  him  to  pre- 
pare for  trial ;  the  fact  that  it  is  a  record 
of  the  court  makes  no  difference,  be- 
cause such  orders  are  not  entered  in  one 
clerk's  office,  but  **  are  scattered  over 
the  whole  state."  Lovell  v.  Clarke, 
7  How.  Pr.  (N.  Y.  Suprcipie  Ct.)  158. 
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subject  of  discovery,  and  an  order  for  their  production  and 
inspection  will  be  granted  almost  as  a  matter  of  course,  because 
the  books  belong  equally  to  both.*  So,  in  a  proper  case,  produc- 
tion and  inspection  have  been  ordered  of  books  of  an  individual* 
or  of  a  corporation,*  books  in  the  hands  of  a  receiver,"*  books  of 
an  agent,*  and  of  a  trustee.®  So  production  or  inspection  may 
be  ordered  of  a  bond  "^  or  other  instrument  sued  on,®  of  a  deed,® 
of  letters,*®  and  of  telegrams.** 

^.  Other  Subjects  of  Production  and  Inspection. — It 
has  been  held  that  no  order  can  be  made  for  an  inspection  of 
merchandise  which  forms  the  subject-matter  of  the  action.**  So 
an  application  to  inspect  machinery  in  aid  of  an  action  for  per- 
sonal injuries  has  been  denied.**     And  an  application  to  inspect 


1.  Higgins  V.  Bishop,  la  N.  Y.  Leg. 
Obs.  127 ;  Stebbins  v,  Harmon,  17  Hun 
(N.  Y.)  445;  Kelly  v.  Eckford,  5  Paige 
(N.  Y.)  548.  Sec  also  Rigdon  v.Con- 
lev,  31  III.  App.  630,  afd  in  141  III. 
565. 

At  Any  Stage  of  Aotton. — ^The  produc- 
tion of  partnership  books  and  papers 
-will  be  compelled  upon  the  application 
of  either  party  at  any  stage  of  the  suit. 
Kelly  V.  Eckford,  5  Paige  (N.  Y.)  5^; 
Stebbint  v,  Harmon,  17  Hun  (N.  Y.) 
445. 

Aotton  agalmt  One  PartiMr. — A  Ithough 
as  a  general  rule  discovery  of  the 
t>ooks  of  a  partnership  will  not  be  per- 
mitted in  an  action  against  one  of  the 
partners,  yet  under  peculiar  circum- 
stances it  has  been  held  permissible. 
Martine  v.  Albro,  36  Hun  (N.  Y.)  559. 

8.  Petric  v,  Muskegon  Circuit  Judge, 
90  Mich.  365;  Bundschu  v.  Simon 
(Supreme  Ct.),  2%  N.  Y.  Supp.  714^33 
Civ.  Pro.  Rep.  (N.  Y.)  80;  Babbitt  v. 
Crampton,  i  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  169. 

8.  Forsyth  Com'rs  v.  Lemly,  85  N. 
Car.  341;  Rutter  v.  Germicide  Co.,  70 
Hun  (N.  Y.)  403;  Hart  v,  Offdens- 
burg,  etc.,  R.  Co.,  69  Hun  (N.  Y.) 
497;  Matter  of  Martin,  63  Hun  (N. 
X.)  557;  Kirkpatrick  v.  Pope  Mfg. 
Co.,  61  Fed.  Rep.  46;  Union  Paper 
Collar  Co.  v.  Metropolitan  Collar  Co., 
3  Daly  (N.  Y.)  171 ;  Burden  v.  Burden, 
23  N.  Y.  Wkly.  Dig.  289. 

4.  Fowler's  Petition,  9  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  268. 

6.  Nichols  v.  McGeoch,  78  Wis.  360; 
Duff  V.  Hutchinson,  19  N.  Y.  Wkly. 
Dig.  30;  Manley  v.  Bonnel,  11  Abb. 
N.  Cas.  (N.  Y.  Super.  Ct.)  123. 

6.  Els  worth  v.  Hinton,  33  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct)  374;  Hard- 
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ing  V.  Field  (Supreme  Ct),  18  N.  Y. 
Supp.  918. 

T.  Holmes  v.  Cornell,  7  N.  Y.  Wkly. 
I^*g*  375;  McGibboney  v.  Mills,  13 
Ired.  (N.  Car.)  163. 

Photograi^hlo  Coplas. — The  applicant 
may  be  allowed  to  inspect  a  photo- 
graph of  the  bond.  Holmes  v,  Cor- 
nell, 7  N.  Y.  Wkly.  Dig.  375. 

8.  Hepburn  v.  Archer,  20  Hun  (N. 
Y.)  535;  Smith  V.  Seattle,  etc.,  R.  Co. 
(Supreme  Ct.),  41  N.  Y.  St  Rep.  672. 

9.  Jackson  v.  Jones,  3  Cow.  (N.  Y.)  17. 

10.  Livermore  v.  St.  John,  4  Robt 
(N.  Y.)  12;  Travers  v.  Satterlce  ( Su- 
preme Ct),  33  N.  Y.  Supp.  118. 

11.  Phelps  V,  Atlantic,  etc.,  Tel.  Co., 
46  Wis.  366;  £xp.  Brown,  72  Mo.  83. 

It.  Ansen  v,  Tuska,  i  Robt  (N.  Y.) 
663. 

li.  Cooke  V,  Lalance  Grosjean  Mfg. 
Co.,  3  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct)  732.  In  this  case  an  order  tor  the 
examination  of  plaintiff  before  trial  was 
obtained  by  defendant,  and  plaintiffs 
attorney  thereupon,  on  his  affidavit 
that  he  could  not  cross-examine  his 
client  in  the  examination  before  trial, 
nor  comprehend  such  examination, 
without  an  inspection  of  a  certain 
machine  by  which  plaintiff  received 
the  injuries  sued  for,  after  notice 
to  defendant's  attorney  procured  an 
order  for  defendant  to  allow  plaintiff's 
attorney  to  inspect  certain  machine 
before  an  examination  of  plaintiff  was 
had.  It  was  held  that  there  was  ndther 
power  nor  discretion  in  the  court  to 
assist  plaintifTs  attorney  by  ordering 
such  inspection ;  that  such  an  exercise 
of  power  would  be  a  usurpation  of  au- 
thority to  search  and  inspect  the  pri- 
vate premises  of  a  citizen  in  a  manner 
and  for  a  purpose  not  tolerated  by  law. 
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machinery  in  aid  of  an  infringement  suit  was  also  denied,  but 
the  court  intimated  that  the  application  would  have  been  granted 
if  there  had  been  evidence  tending  to  show  an  infringement.^ 

2.  Purposes  for  WMch  Production  and  Inspection  may  be  Had — a. 
Statutory  Provisions. — ^The  statutes  governing  this  question 
vary  widely  in  their  phraseology.  Many  of  the  statutes  provide 
for  an  inspection  of  writings  "  containing  evidence  relating  to 
the  merits  of  the  action  or  defense  therein."  *  Others  provide 
for  the  production  of  writings  relating  "  to  the  merits  of  the 
action  or  the  defense  therein."  *  So  some  of  the  statutes  provide 
for  the  production  of  writings  **  which  shall  contain  evidence 
pertinent  to  the  issue,"  *  or  which  are  "  material  in  the  cause.'"* 
Others,  writings  which  shall  contain  evidence  pertinent  to  the 
issue  or  relative  to  the  matters  in  dispute  between  the  parties, 
to  be  used  as  evidence  at  the  trial  of  such  cause  or  causes,* 
Others,  writings  which  shall  contain  evidence  pertinent  to  the 
issue  in  cases  and  under  circumstances  where  production  might 
be  compelled  under  the  rules  of  a  court  of  chancery.'' 


1.  Dobson  V,  Graham,  49  Fed. 
Rep.  17. 

2.  Arizona, — Rev.  Stat,  of  Arizona 
1887,  p.  329*  *  37. 

California,  —  Code  of  Civ.  Pro. 
(Newmark),  ^  1000. 

Colorado  .--Code  of  Pro.  (Colo.),  p. 

^»  k  355- 

Indiana,  —  Rev.  Stat,  of  Indiana 
1894,  P-  166,  §  488. 

Kansas.  —  Gen.  Stat,  of  Kansas 
1889,  vol.  2,  5  4463. 

Minnesota,  —  2  Minn.  Rev.  Stat. 
1894,  P-  1559,  *  5750. 

Mississippi. —Code  1893,  ^  937. 

Missouri, — Rev.  Stat,  of  Missouri 
1889,  §  2181. 

Montana, — Codes  1895,  ^'  3t  i  ^^^o, 

Nebraska, — Consol.  Stat,  of  Ne- 
braska 1893,  c.  4,  W  4914*  4915- 

Nevada, — Gen.  Stat,  of  Nevada  1885, 
•c.  8,  4  426. 

New  Jersey, — Revision  N.  J.,**Prac- 
tice,"  i  157. 

New  rork.^N,  Y.  Code  of  Civ. 
Pro.,  vol.  I,  ^  803. 

North  Carolina, — N.  Car.  Code, 
vol.  I,  p.  227,  i  578. 

North  Dakota.— Kev,  Codes  North 
DakoU  1895,  ^  5644. 

Oklahoma. — Stat,  of  Oklahoma  1893, 
c.  66,  i  380. 

Ohio, — Rev.  Stat,  of   Ohio,  vol.  2, 

4  5290. 

Oregon,'^}l\\V%  Ann.  Laws  (Ore- 
gon), vol.  I,  p.  468,  i  521. 

South  Carolina,— Code  Civ.  Pro., 
4389. 


South  Dakota. — Session  Laws  1890, 
c.  105  (re-enacting  Comp.  Laws  Dak. 

1887,  «  5251)- 

H^ashin£rton.—llilVs  Stat.,  vol.  2,  & 
1686. 

Wisconsin, — Sanborn  &  B.  Stat,  of 
Wisconsin,  vol.  2,  p.  2155,  ^  4183. 

Wyominjs^.  —  Kev.  Stat,  of  Wyo- 
ming 1887,  p.  598,  §  2638. 

8.  Arkansas.  —  SdiTidel  Si  Hill's  Ar- 
kansas  Dig.  1894,  $  2896. 

Michigan. — Howell's  Ann.  Stat,  of 
Michigan,  §  641 1. 

Missouri.  —  Rev.  Stat,  of  Missouri 
1889,  §  2177. 

4.  Florida.  — Key,  Stat,  of  Florida 
1892,  §  1115. 

Illinois.StSirr  &  Curtis »s  Ann.  Stat. 
(111.),  vol.  I,  c.  51,  4  1080. 

North  Carolina,  —  Code  of  North 
Carolina,  vol.  i,  c.  33,  $  1373. 

Pennsylvania, — Brightly*s  Purdon's 
Dig.,  vol.  I,  p.  813,  art.  i. 

5.  LouUiana,—^2LT\tLnd*8  Rev,  Code 
of  Louisiana  1894,  p.  140. 

6.  Rev.  Stat,  of  District  of  Colum- 
bla,  p.  219,  ^  30. 

T.  Connecticut. — Cren.  Stat,  of  Con. 
necticut  1888,  p.  251,  f  1060. 

Delaware. — Rev.  Laws  of  Delaware, 
vol.  I,  p.  799,  §  13. 

Georgia.— Code  of  Georgia  1882,  ^ 
3508. 

Maryland. — Code  of  Maryland  1888; 
vol.  2,  art.  75,  §  94. 

Ohio.— Rev,  Stat,  of  Ohio,  ^  5289. 

Wyoming. — Rev.  Stat,  of  Wyon^ng 
1887,  *  2637. 
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In  some  jurisdictions  the  statutes  provide  for  production  of 
writings  "  to  be  used  as  evidence  on  the  trial  of  the  action,"*  or 
writings  "  containing  material  evidence  "  for  the  applicant,*  and 
in  one  state  the  statute  authorizes  "a  discovery  from  the  other 
party  of  any  matters  material  to  the  issue  of  such  suit."* 

So  in  some  jurisdictions  it  is  expressly  provided  by  rules  of 
court  that  an  inspection  may  be  ordered  for  the  purpose  of 
enabling  the  applicant  to  frame  his  pleading.* 

b.  To  Aid  in  Framing  Pleadings — (i)  Declaration  or  Com- 
plaint.— At  Oommon  L»w  the  right  to  a  production  and  inspection  of 
writings,  to  enable  a  party  to  frame  his  declaration,  was  restricted 
to  a  production  and  inspection  of  the  instrument  sued  on.*  Any 
other  writings  in  the  adverse  party's  possession  he  could  not  be 
compelled  to  produce.*  According  to  the  English  practice  this 
right  was  exercised  solely  on  the  ground  that  the  instrument  in 
question  was  left  with  the  party  required  to  furnish  it,  as  a 
trustee  for  the  other,''  and  the  motion  would  be  denied  where  a 
counterpart  had  been  retained  by  the  party  applying  for  inspec- 
tion.* But  in  this  country  production  of  an  instrument  consti- 
tuting the  cause  of  action  has  been  required  where  a  counterpart 
retained  by  the  applicant  had  been  accidentally  lost.® 

VtAm  B«lM  «f  Court. — Under  the  rules  of  court  mentioned,  the 
right  to  inspection  is  not  restricted  to  the  inspection  of  a  writing 
which  is  the  basis  of  the  action.  The  rules  especially  authorize 
an  inspection  of  "  any  "  writings  in  the  adverse  party's  possession 
or  control  which  may  be  necessary  to  enable  the  applicant  to 
frame  his  complaint,  and  these  rules  have  been  enforced  by 
numerous  decisions.** 

United  States, — Rev.  Stat,  of  U.  8.  more  than  an  accidental    loss    of    a 

1878,  §  724.  counterpart  once  existing,  it  is  difficult 

1.  Code  of  West  Virginia  1887,  c.  130,  to  perceive.    If  tlie  courts  go  upon  tiie 

f  43.  analogy  to  equitable  relief,  accident  i» 

8.  Code  of  Virginia  1887,  4  J37i-  ^  plain  a  ground  as  trust.    This  court 

8.  MUliken  &  Vertrees**  Code  of  have  certainly,  in  practice,  been  con- 
Tennessee  1884,  §  4649.  fined  to  neither  ground." 

4.  N.  Y.  Supreme  Ct.  Rule  18;  10.  Manlej  u  Bonnel,  11  Abb.  N. 
Wisconsin  Circuit  Ct.  Rule  19.  Cas.  (N.  Y.  Super.  Ct.)  123;  Newman 

5.  Willis  V.  Bailey,  19  Johns.  (N.  v.  Newman,  20  N.  Y.  Wkly.  Dig.  283; 
Y.)  268;  Wallis  V.  Murray,  4  Cow.  Livingston  v.  Curtis,  54  How.  Pr.  (N. 
(N.  Y.)  399.  Y.  Supreme  Ct.)  370,  12  Hun  (N.  Y.) 

6.  Willis  V,  Bailey,  19  Johns.  (N.  121 ;  Williams  Mower,  etc.,  Co.  v.  Ray- 
Y.)  268.  nor,  38  Wis.  132;  Veiller  v,  Oppen- 

T.  Wallis  V.  Murray,  4  Cow.   (N.  helm,  7s  Hun  (N.  Y.)  21,  31  Abb.  N. 

Y.)   399;  Blakey  v.  Porter,  i  Taunt.  Cas.  (K.  Y.)  181;  StillwelT  v.  Priest, 

386;   King  V.   King,  4   Taunt.    666;  85   N.  Y.  649;    Ruberry  v,  Binns,  5 

Street  v.  Brown,  6  Taunt.  602.  Bosw.  (N.  Y.)  685 ;  Perrow  v.  Lindsay, 

8.  Wallis  V.  Murray,  4  Cow.  (N.  Y.)  52  Hun  (N.  Y.)  115 ;  Hofman  v,  Seixas, 
399;  Street  v.  Brown,  6  Taunt.  602 ;  12  Misc.  Rep.  (N.  Y.  C.  PI.)  3;  RaflPerty 
Morrow  v,  Saunders,  i  Brod.  &  B.  v.  Williams,  50  N.  Y.  Super.  Ct.  66; 
318,  5  E.  C.  L.  94.  Mehesy  v,  Kahn,  50  N.  Y.  Super.  Ct. 

9.  Wallis  v.  Murray,  4  Cow.  (N.  Y.)  209. 

399,  in  which  the  court  said:  **Why        ApiOloatkm  of  Bole. — In  the  following 
this    trust    should    give    jurisdiction    instances  inspection  has  been  allowed 
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Vndor  statntM. — Most  of  the  statutes,  as  already  seen,  do  not 
provide  in  so  many  words  that  inspection  or  production  of 
documents  may  be  had  to  aid  in  framing  the  complaint,  and 
whether  this  may  be  done  depends  entirely  on  the  construction 
thereof.  Under  a  statute  providing  for  the  production  of 
writings  pertinent  to  the  issue  in  cases  and  under  circumstances 
where  production  might  be  required  in  chancery,  it  has  been  held 
that  production  cannot  be  compelled  to  aid  in  framing  a  com- 
plaint.* But  under  a  statute  authorizing  the  inspection,  in  an 
action  pending,  of  writings  containing  evidence  relating  to  the 
merits  of  the  action,  it  has  been  held  that  production  may 
be  required  of  writings  to  enable  the  applicant  to  frame  his 
complaint.* 

(2)  Answer  or  Counterclaim, — Under  the  rules  of  court  before 
mentioned  an  inspection  of  writings  may  be  ordered  to  aid  the 


to  enable  a  party  to  frame  his  com- 
plaint : 

Accounting: — In  an  action  hj  a  prin- 
cipal against  his  agent  for  an  account- 
ing, inspection  with  copj  of  the  books 
and  vouchers  of  the  agent.  Manley 
V,  Bonnel,  11  Abb.  N.  Cas.  (N.  Y. 
Super.  Ct.)  123. 

In  an  action  bj  the  administrator  of 
a  deceased  partner  for  an  accounting, 
inspection  of  the  partnership  books 
and  papers.  Newman  v,  Newman,  20 
N.  Y.  Wkly.  Dig.  283. 

In  an  action  for  an  accounting  where 
the  object  was  to  set  aside  a  settlement 
that  had  been  obtained  from  the  plain- 
tiff's deceased  husband  when  he  was 
sick  and  feeble,  inspection  of  the  books 
of  the  firm  of  which  the  plaintiff's 
husband  and  the  defendant  were  mem- 
bers. Livingston  v.  Curtis,  54  How. 
Pr.  (N.  Y.  Supreme  Ct.)  370,  12  Hun 
(N.  Y.)  121. 

Inspection  of  Instrument  Sued  On. — 
A  party  is  entitled  to  a  copy  of  an 
instrument  sued  on  though  he  may 
recollect  the  general  -tenor  thereof. 
Perrow  v.  Lindsay,  52  Hun  (N.  Y.) 

To  Ascertain  the  Amount  to  Sue 
For. — Discovery  is  permissible  to  en- 
able plaintiff  to  ascertain  the  amount 
for  which  he  may  ask  judgment.  Hof- 
manv.  Seixas,  12  Misc.  Rep.(N.  Y.  C. 

PI.)  3. 

In  Action  for  Personal  Injuries. — 
In  an  action  for  personal  injuries, 
caused  by  a  defective  billboard  on 
defendants  premises,  discovery  of  a 
contract  to  show  a  joint  liability  on 
the   part  of  defendant  for  plaintiff's 


injuries.    Stillwell  v.  Priest,  85  N.  Y. 
649. 

In  an  Action  for  Money  Due  under 
an  agreement  by  which  defendant 
employed  plaintiff,  agreeing  that  his 
compensation  should  be  a  certain  per 
cent,  of  the  profits  of  the  business, 
inspection  of  defendant's  books. 
Veiller  v.  Oppenheim,  75   Hun  (N. 

Y.)2I. 

Bill  of  Particulars, — In  a  proper  case 
the  court  has  power  to  order  a  discov- 
ery or  inspection  of  books  and  papers 
to  enable  plaintiff  to  frame  a  bill  of 
particulars,  Prince  v.  Currie,  2  How. 
Pr.  (N.  Y.  Supreme  Ct.)  119;  but  it 
has  been  held  that  a  discovery  of  ac- 
count books  in  the  possession  or  under 
the  control  of  defendant  cannot  be 
ordered  for  the  purpose  of  enabling 
plaintiff  to  serve  a  bill  of  particulars 
requested  by  defendant.  Mcllhanney 
V.  Magie,  12  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  27. 

1.  Paine  v,  Warren,  33  Fed.  Rep. 
357;  Frank  v,  Frank,  i  Houst.  (Del.) 
245;  Smithson  v.  Stanton,  7  D.  C.  6. 
See  also  Jacques  v,  Collins,  2  Blatchf. 
(U.  S.)  23,  which  tends  to  support  this 
view. 

2.  Justice  V.  Newbern  Nat.  Bank,  83 
N.  Car.  8.  In  this  case  the  court 
seems  to  rely  in  a  large  measure  for 
its  decision  on  the  practice  in  New 
York  state  under  a  similar  statute. 
But  the  court,  in  arriving  at  its  conclu- 
sion, overlooked  the  existence  of  the 
Supreme  Court  rule  in  that  state 
expressly  authorizing  a  discovery  of 
writings  to  assist  in  framing  plead- 
ings. 
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defendant  in  framing  his  answer*  or  counterclaim.*  And  the 
right  to  a  production  of  writings  to  assist  in  framing  an  answer 
has  been  upheld  under  a  statute  providing  that  production  may 
be  required  of  any  writings  material  to  the  just  determination  of 
a  cause  pending.' 

Umiution  «f  Bight. — Though  discovery  may  be  ordered  to  assist 
defendant  to  the  facts  without  which  he  cannot  frame  an  answer 


1.  Mora  V,  McCredy,  2  Bosw.  (N. 
Y.)  669;  Inyo  Consol.  Min.,  etc.,  Co. 
V.  Pheby,  49  N.  Y.  Super.  Ct.  392; 
Wesson  v.  Judd,  i  Abb.  Pr.  (N.  Y.  C. 
PI.)  254;  Stanton  v,  Delaware  Mut. 
Ins.  Co.  2  Sandf.  (N.  Y.)662;  Terry 
V.  Rubel,  12  N.  Y.  Leg.  Obs.  138; 
Kraus  v.  Sentinel  Co.,  62  Wis.  660, 
where  it  was  held  that  the  rule  of 
court  authorizing  an  inspection  of 
writings  in  the  adverse  party's  pos- 
session or  control  to  aid  in  framing 
his  answer  was  not  in  conflict  with  or 
superseded  by  a  statute  subsequently 
enacted  which  authorized  an  inspec- 
tion of  writings  in  the  control  of  the 
adverse  party  "which  may  be  neces- 
.  sary  to  enable  the  applicant  to  frame 
his  *  *  *  answer,"  and  that  "since 
the  statute  the  rule  is  just  as  neces- 
sary as  it  was  before  in  such  a  case.*' 

Apiillcatloiis  of  the  ^vlt—Instrument 
Sued  Oh. — Where  an  instrument  that 
is  an  undertaking  in  the  possession  of 
plaintiff  was  set  out  or  referred  to  in 
the  complaint,  and  defendant  is  in 
doubt  as  to  the  correctness  of  what  pur- 
ports to  be  a  copy  in  the  complaint,  he 
may  demand  an  inspection  before  an- 
swer, and  if  it  is  refused  the  court  will 
order  its  production.  Wesson  v.  Judd, 
I  Abb.  Pr.  (N.  Y.  C.  PI.)  254. 

Accounts  and  Vouchers. — Where  an 
action  is  brought  to  recover  a  balance 
alleged  in  the  complaint  to  have  been 
received  by  defendant  as  plaintiff's 
agent,  and  the  complaint  refers  to  ac- 
counts rendered  by  defendant,  he  is 
entitled  to  the  accounts  and  vouchers 
to  enable  him  to  frame  his  answer. 
Inyo  Consol.  Min.,  etc.,  Co.  v.  Pheby, 
49  N.  Y.  Super.  Ct.  392. 

Libel. — Inspection  may  be  ordered 
even  in  a  libel  case  and  against  the  ob- 
jection that  it  will  tend  to  criminate 
plaintiff  if  he  does  not  urge  such  objec- 
tion under  oath  as  a  personal  privilege, 
and  where  it  is  not  apparent  that  the 
inspection  would  tend  to  criminate. 
Kraus  v.  Sentinel  Co.,  62  Wis.  660. 

Biil  of  Particulars. — An  order  for 
production  may  be  made  to  enable  de- 


fendant to  furnish  a  bill  of  particulars. 
Brevoort  v.  Warner,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  321;  Cornish  v. 
Wormser,  17  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  282. 

The  Right  as  between  Codejendants. 
— One  defendant  cannot  have  an  order 
on  another  defendant  to  produce  doc- 
uments to  support  a  cause  of  action 
set  up  in  his  answer  against  the  code- 
fendant,  where  such  cause  of  action  is 
independent  of  the  complaint.  Raf- 
ferty  t-.  Williams,  34  Hun  (N.  Y.)  544. 

8.  Brevoort  r.  Warner,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  321,  in  which  it 
was  held  that  in  an  action  on  a  book 
account  for  goods  sold  and  delivered 
to  defendant  by  the  assignors  of  plain- 
tiff, where  defendant  set  up  a  counter- 
claim, and  was  required  to  give  partic- 
ulars, and  moved  for  the  production  of 
the  books  and  papers  of  the  assignors, 
alleging  that  he  could  not  give  dates 
and  items  of  his  counterclaim  without 
such  inspection,  and  plaintiff  admitted 
possession  of  the  books,  defendant  was 
entitled  to  sworn  copies  of  the  entries 
of  the  credits  to  defendants  on  Uie 
books. 

Albany  Brass,  etc.,  Co.  v.  Hoffman, 
12  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
167,  afiirmed  in  86  Hun  (N.  Y.)620, 
in  which  it  was  held  that  a  defend- 
ant who  has  a  claim  against  a  plaintiff 
for  commission  upon  sales,  the  particu- 
lars as  to  which  are  contained  in  books 
or  documents  in  exclusive  possession 
of  the  plaintiff,  is  entitled  to  an  in- 
spection of  such  books  or  documents 
in  order  to  obtain  the  necessary  infor- 
mation to  enable  him  to  state  the 
amount  of  his  counterclaim  with  ac- 
curacy. 

Production  of  books  cannot*  however, 
be  required  to  enable  a  defendant  to 
frame  a  counterclaim,  unless  it  is 
shown  that  plaintiff  keeps  such  books, 
and  that  some  entries  therein  will  fur- 
nish the  evidence  which  defendant  de- 
sires. Froweln  v,  Lindheim,  25  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  87. 

8.  Lay  r.  Wissman,  36  Iowa  305. 
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with  safety  to  his  right,  it  is  not  intended  to  protect  him  from 
answering  untruthfully,  or  to  inform  him  how  fully  he  may  have 
furnished  the  applicant  with  the  means  of  disproving  the  answer 
which  he  may  intend  to  interpose.* 

(3)  Rfply*—  In  New  York  the  plaintiff  is  entitled  to  a  discovery 
of  writings  to  aid  him  in  framing  an  answer  to  any  pleading  of 
the  defendant,*  and  in  Wisconsin  he  is  entitled  to  an  inspection 
of  writings  to  enable  him  to  frame  his  reply.* 

c.  To  Aid  in  Preparation  for  Trial. — The  provisions  of 
all  the  statutes  relating  to  production  and  inspection  of  books, 
papers,  and  documents,  it  is  apprehended,  are  broad  enough  to 
authorize  an  order  for  production  or  inspection  to  enable  the 
applicant  to  prepare  for  trial. 

In  Aid  of  Canse  of  Action.— Production  and  inspection  of  writings  in 
the  possession  or  under  the  control  of  the  adverse  party  may  be 
ordered  to  aid  the  plaintiff  in  proving  his  cause  of  action.*   So  a 


1.  Mora  V.  McCredy,  2  Bosw.  (N. 
Y.)669. 

2.  N.  Y.  Supreme  f:t.  Rule  18. 
Reply. — Inspection  will  be  ordered  to 

aid  plaintiff  in  framing  reply.  Steb- 
bins  V,  Harmon,  17  Hun  (N.  Y.)  445. 

8,  Wisconsin  Circuit  Ct.  Rule  19. 

4.  Stichter  v,  Tillinghast,  43  Hun 
(N.  Y.)  95;  Douglas  v,  Delano,  20  N. 
Y.  Wkly.  Dig.  85;  Powers  v.  Elmen- 
dorf,  4  How.  Pr.  (N.  Y.  Supreme  Ct.) 
60;  Mason  v.  Smith  (Supreme  Ct.),  2 
N.  Y.  Supp.  355 ;  Smith  v,  Seattle,  etc., 
R.  Co.  (Supreme  Ct),  16  N.  Y.  Supp. 
417,  41  N.  Y.  St  Rep.  672;  Matter  of 
Martin,  62  Hun  (N.  Y.)  557;  Rutter  v, 
Gefmicide  Co.,  70  Hun  (N.  Y.)  403; 
Hart  V,  Ogdensburg,  etc.,  R.  Co.,  69 
Hun  (N.  Y.)  497 ;  Ahlymeyer  v,  Healy 
(C.  PL),  13  N.  Y.  St  Rep.  677;  Am- 
sinck  V.  Northrop,  i  Civ.  Pro.  Rep.  (N. 
Y.  C.  PI.)  180,  note ;  Board  of  Education 
V.  King,  7  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  64;  Bundschu  v,  Simon 
(Supreme  Ct),  23  N.  Y.  Supp.  714,  23 
Civ.  Pro.  Rep.  (N.  Y.)  80;  Duff  v. 
Hutchinson,  19  N.  Y.  Wkly.  Dig.  20; 
Lord  V.  Spielman,  13  Misc.  Rep.  (N. 
Y.  C.  PI.)  48;  Rigdon  v.  Conley,  31 
111.  App.  630,  affirmed  in  141  111.  565 ; 
Boyce  v.  Super,  35  W.  N.  C.  (Pa.)  339; 
State  V,  Allen,  5  Kan.  214;  Phelps  v. 
Atlantic,  etc.,  Tel.  Co.,  46  Wis.  266; 
Kirkpatrick  v.  Pope  Mfg.  Co.,  61  Fed. 
Rep.  46;  McLeod  v.  BuUard,  84  N. 
Car.  515;  Forsyth  Comers  v,  Lemly, 
85  N.  (5ar.  341 ;  Austin  v.  Sec  rest,  91 
N.  Car.  214;  Arnold  v,  Pawtuxet 
Valley  Water  Co.,  18  R.  I.  189. 

Applloattons  of  the  Rule. — In  an  ac- 


tion on  a  contract,  plaintiff  is  entitled 
to  an  order  for  production  of  the  du- 
plicate xSr- :  reof  if  he  has  no  other  means 
of  showing  its  execution  than  by  pro- 
duction. Smith  V,  Seattle,  etc.,  R.  Co. 
(Supreme  Ct),  41  N.  Y.  St  Rep.  672. 

Corporate  JBooks. — In  an  action  by  a 
bondholder  to  prevent  the  consolida- 
tion of  the  corporation  with  a  foreign 
company,  an  open  commission  was 
granted  to  examine  an  officer  of  the 
company  who  refused  to  allow  the 
books  of  the  company  to  be  examined, 
and  an  order  for  discovery  thereof  was 
granted.  Hart  v,  Ogdensburg,  etc., 
R.  Co.,  69  Hun  (N.  Y.)  497. 

In  an  action  by  preferred  stockhold- 
ers of  a  corporation  to  compel  the 
payment  of  dividends  and  for  an  ac- 
counting, plaintiffs  are  entitled  to  an 
examination  of  defendants'  books  to 
show  improper  appropriation  of  de- 
fendants' property.  Rutter  v.  Germi- 
cide Co.,  70  Hun  (N.  Y.)403. 

In  an  action  to  set  aside  a  chattel 
mortgage  and  an  assignment  for  the 
benent  of  creditors  alleged  to  contain 
fraudulent  preferences,  plaintiffs  are 
entitled  to  an  examination  of  defend- 
ants' books  to  show  that  the  indebted- 
ness secured  by  the  instruments  men- 
tioned was  fictitious.  Bundschu  v. 
Simon  (Supreme  Ct),  23  N.  Y.  Supp. 
714,  23  Civ.  Pro.  Rep.  (N.  Y.)  80. 

Unauthorixed  Letter  of  Agent  Modi- 
Jying  Contract. — Where  a  petition  for 
discovery  shows  that  plaintiffs  sold 
goods  to  defendants,  and  that  plaintiffs' 
agent  afterwards  wrote  a  letter  to  de- 
fendants which,  they  claimed,  modified 
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production  or  inspection  may  be  ordered  to  enable  the  defendant 
to  make  out  his  defense.* 

3.  When  Production  or  Inipeotion  will  be  Denied — nahing  PnrpoMt. — 
An  order  for  production  or  inspection  will  be  denied  where 
the  application  appears  to  be  made  solely  for  fishing  purposes,* 
as,  for  instance,  to  ascertain  whether  the  applicant  has  a  cause  of 
action  •  or  defense,*  or  to  ascertain  the  names  of  persons  who 
should  be  made  parties,*  or  in  anticipation  of  a  defense.* 


the  contract  and  under  which  part  of 
the  goods  sold  were  returned,  and  that 
plaintiffs  knew  nothing  of  the  agent*8 
letter,  an  order  for  its  production 
should  be  made  if  defendants  make  no 
claim  that  it  contains  their  affirmative 
defense. 

Telegrams, — In  an  action  for  dam- 
ages for  a  mistake  in  transmitting  a 
telegram,  it  is  within  the  discretion  of 
the  court,  on  plaintiffs*  application,  to 
order  defendants  to  produce  the  orig- 
inal telegram  delivered  to  their  agenu 
for  transmission,  or,  in  case  the  origi- 
nal cannot  be  found,  letter-press  copies 
thereof.  Phelps  f .  Atlantic,  etc.,  Tel. 
Co.,  46  Wis.  266. 

1.  Union  Paper  Collar  Co.  v.  Metro- 
politan Collar  Co.,  3  I>aly  (N.  Y. )  171 ; 
Germania  F.  Ins.  Co.  v.  Newaygo 
Circuit  Judge,  41  Mich.  358;  Babbitt 
XK  Crampton,  i  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct)  169;  Elsworth  v. 
Hinton,  33  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  374. 

Applieatloiis  of  the  Bnla. — In  an  action 
for  infringement,  an  order  for  discov- 
ery of  plaintiff's  book  should  be  granted 
where  there  is  reason  to  believe  that 
an  inspection  will  show  that  its  sales 
have  not  been  extensive  enough  to 
make  the  subject-matter  of  the  trade- 
mark valuable  as  an  article  of  merchan- 
dise, or  that  defendants  are  entitled  to 
the  trade- mark  by  reason  of  prior  or 
contemporaneous  use  and  sales.  Union 
Paper  Collar  Co.  v.  Metropolitan  Col- 
lar Co.,  3  Daly  (N.  Y.)  171. 

In  a  suit  by  a  foreign  insurance 
company  upon  the  bond  of  an  agent 
it  was  neld  proper  to  order  the  com- 
pany to  produce,  as  necessary  to  the 
defense,  certain  alleged  contracts  be- 
tween itself  and  other  companies  for 
which  defendant  was  also  agent,  and 
which  were  also  parties  to  the  bond 
and  apparently  privies  to  all  dealings 
to  which  it  related,  by  which  contracts 
it  was  claimed  that  these  companies 
constituted    an  underwriters'    agency 


together  whereby  a  separate  account- 
ing would  presumably  be  affected. 
Germania  F.  Ins.  Co.  r.  Newaygo 
Circuit  Judge,  41  Mich.  258. 

2.  Brownell  v,  GloversviUe  Nat. 
Bank,  20  Hun  (N.  Y.)  517;  Lester  v. 
People,  150  in.  408;  Whitman  t;.  Wel- 
ler,  39  Ind.  5m;  Opdyke  v.  Marble, 
44  Barb.  (N.  Y.)  64;  Cutter  r.  Pool, 
54  How.  Pr.  (N.  Y.  C.  PI.)  311 ;  San- 
ger T'.  Seymour,  43  Hun  (N.  Y.)  641 ; 
Herbert  v.  Spring,  i  Monthly  L.  Bui. 
(N.  Y.)  21 ;  Douglas  i'.  Delano,  20  N. 
Y.  Wkly.  Dig.  85. 

In  an  action  to  recover  for  personal 
injuries  an  application  by  defendant 
for  discovery  and  in.spection  of  all  of 
plaintiff's  books  kept  by  him  as  physi- 
cian, from  the  time  of  the  accident  and 
for  two  years  prior  thereto,  to  ascertain 
the  %*alue  of  and  receipts  from  his 
practice,  on  affidavit  that  the  plamtiff 
kept  and  still  keeps  books  containing 
entries  which  would  tend  to  show  the 
amount  of  receipts  and  charge,  but 
which  does  not  describe  or  indicate 
any  particular  book  or  books  of  which 
discovery  should  be  made,  should  be 
denied,  as  it  is  a  fishing  examination 
of  all  plaintiff's  books  to  find  evidence 
of  the  falsity  of  plaintiff  *s  complaint  as 
to  the  extent  of  the  emoluments  of  his 
practice.  Mott  v.  Consumers'  Ice  Co., 
52  How.  Pr.  (N.  Y.  C.  PI.)  241. 

8.  Brownell  v.  GloversviUe  Nat. 
Bank,  20  Hun  (N.  Y.)  517. 

4.  Herbert  v.  Spring,  i  Monthly  L. 
Bui.  (N.  Y.)  21;  Douglas  r.  Delano, 
20  N.  Y.  Wkly.  Dig.  85. 

5.  Opdyke  v.  Marble,  44  Barb.  (N. 
Y.)  64,  m  which  it  is  said  that  the 
names  of  the  parties  have  no  relation 
to  the  cause  of  action  or  its  merits,  and 
are  therefore  not  matters  of  discovery. 

•.  Sanger  v,  Seymour,  42  Hun  (N. 
Y.)  641 ;  Cutter  v.  Pool,  54  How.  Pr. 
(N.  Y.  C.  PI.)  311. 

muatration. — ^Thus  where  the  plain- 
tiff moved  for  an  inspection  of  defend- 
ant's books  to  show  payment  or  non- 
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Title  of  Advene  Party. — So  the  application  will  be  denied  if  it  is 
sought  to  discover  evidence  of  the  title  of  the  adverse  party,*  for 
the  rule,  as  generally  stated,  is  that  the  objects  to  be  inspected 
must  relate  to  the  maintenance  of  the  position  taken  by  the 
applicant,  and  not  that  of  the  opposite  party.* 

Immaterial  Matters. — The  application  will  be  denied  also  unless 
the  court  is  satisfied  that  the  discovery  is  pertinent  and  material 
to  the  claim  or  defense  of  the  party  seeking  the  remedy.' 

Criminatory  Matten. — Or  if  the  discovery  sought  might  subject  the 
party  to  a  prosecution,  penalty,  or  forfeiture.* 

Privileged  CommnnioationB. — Or  if  the  writings  are  privileged  because 
of  professional  confidence.^ 

Aotioni  of  Torti. — There  is  some  conflict  of  opinion  as  to  whether 
or  not  the  application  will  be  granted  in  aid  of  an  action  of  tort. 
One  decision  denies  altogether  the  right  of  discovery  in  aid 
of  an  action  of  tort.®  Discovery  has  also  been  refused  in  aid  of 
actions  of  slander  "^  or  libel*  On  the  other  hand,  discovery  has 
been  allowed  in  an  action  of  libel,  where  it  was  not  apparent 
that  it  would  tend  to  criminate  the  adverse  party.®  And  the 
rule  laid  down  bygone  decision  is  that  discovery  will  be  granted 
in  aid  of  an  action  of  tort,  provided  it  will  not  tend  to  criminate 


payment  of  a  debt,  it  was  held  that 
the  defense  of  payment  was  a  fact  to 
be  shown  by  the  defendant,  and  not  by 
the  party  applying  for  the  inspection. 
Cutter  V.  Pool,  54  How.  Pr.  (N.  Y.  C. 

PI.)  3". 

1.  Meakings  v,  Cromwell,  i  Sandf. 
<N.  Y.)  698;  Sanger  v.  Seymour,  43 
Hun  (N.  Y.)  641;  Shoe,  etc.,  Re- 
porter Assoc.  V.  Bailey,  49  N.  Y. 
Super.  Ct.  385,  in  which  the  court 
said :  **  Upon  an  application  for  a  bill 
of  discovery,  the  rule  in  chancery  was 
that  the  plaintiff  might  have  a  discov- 
ery of  matters  necessary  to  maintain 
his  own  title,  as,  for  example,  deeds 
under  which  he  claimed.  But  he  was 
not  entitled  to  have  a  discovery  of  the 
title  of  his  adversary,  from  whom  he 
sought  the  discovery  and  whose  title  he 
denied.  It  was  only  when  the  plaintiff 
was  entitled  to  a  discovery  of  deeds  or 
documents  for  the  purpose  of  estab- 
lishing his  own  case  that  his  right  to 
«uch  discovery  was  held  to  be  not  af- 
fected by  the  circumstance  that  the 
same  deeds  or  documents  were  also 
evidence  of  the  defendants'  case.  These 
principles  have  not  been  abrogated  or 
changed  by  the  Code  of  Civil  Proce- 
dure." But  see  Seligman  v.  Real  Es- 
tate Trust  Co.,  20  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  aio. 


8.  Andrews  v,  Townshend,  2  Civ. 
Pro.  Rep.  (N.  Y.  Super.  Ct.)  76. 

8.  Sanger  v.  Seymour  (Supreme 
Ct.),  4  N.  Y.  St.  Rep.  451, 43  Hun  (N. 
Y.)  641.  See  also  infray  IV.  4.  Wkat 
Is  Requisite  to  Entitle  Party  to  Pro- 
duction and  Inspection, 

4.  See  Lester  v.  People,  150  111.  408. 

5.  Mott  V.  Consumers'  Ice  Co.,  52 
How.  Pr.  (N.  Y.  C.  PI.)  148,  where  an 
application  for  discovery  and  inspec- 
tion of  a  physician's  books  was  denied, 
on  the  ground  that  they  contained  as 
part  of  his  records  information  derived 
from  his  patients  which  is  of  a  privi- 
leged character. 

e.  Smithson  v,  Stanton,  7  D.  C.  6. 
The  court,  in  this  decision,  f  1/^5  Glynn 
V.  Houston,  I  Keen.  329,  in  support  of 
its  ruling.  What  was  said  by  .Lord 
Langdale  in  that  case  on  the  right  of 
discovery  in  aid  of  an  action  of  tort 
was  purely  a  dictum,  although  the 
court  in  Smithson  v.  Stanton,  7  D.  C. 
6,  seems  to  think  otherwise,  and  further- 
more is  in  conflict  with  the  rule  sup- 
ported by  the  weight  of  authority  in 
England. 

7.  Morgan  v.  Watson,  2  Whart.  (Pa.) 
10. 

8.  Opdyke  v.  Marble,  44  Barb.  (N. 
Y.)64. 

9.  Kraus  v.  Sentinel  Co.,  62  Wis.660. 
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the  adverse  party,  or  render  him  liable  to  a  penalty  or  forfeiture.* 

Belay. — The  application  will  be  denied  where  the  party  applying 
is  guilty  of  laches  in  making  the  application  and  the  laches  is 
unexplained.* 

Bad  Faith. — So  the  application  will  also  be  denied  if  made  in  bad 
faith.» 

4.  What  Ii  Bequisite  to  Entitle  Party  to  Production  and  Inspection 
— a.  Pendency  of  Suit. — Under  most  if  not  all  statutes  relating 
to  production  and  inspection  of  books,  papers,  and  documents 
the  pendency  of  an  action  is  a  condition  precedent  to  the  exer- 
cise  of  the  right  to  production  and  inspection.* 

6.  Possession  or  Control  of  Writings  by  Adverse 
Party. — To  entitle  a  party  to  an  inspection  or  production  of 
such  writings  it  is  necessary  that  they  should  be  in  the  posses- 
sion or  control  of  the  adverse  party."     The  statutes  relating  to 


1.  MoeUing  v.  Lehigh  Coal,  etc., 
Co. ,  9  Phila.  (Pa. )  223,  where,  in  an  ac- 
tion on  the  case  for  wrongful  cancella- 
tion of  a  certificate  of  loan,  and  the 
transfer  of  the  loan  to  another  party 
without  authority,  it  was  held  that  de- 
fendant might  be  required  to  produce 
at  the  trial  the  books  and  papers  relat- 
ing to  the  transaction.  See  also  Tut- 
tle  V.  Mechanics*,  etc..  Loan  Co.,  6 
Whart.  (Pa.)  216. 

8.  Hooker  t'.  Matthews,  3  How.  Pr. 
(N.  Y.  Supreme  Ct.)  329;  Jackson  v. 
Ives,  22  Wend.  (N.  Y.)  637;  Jackling 
V.  Edmonds,  3  E.  D.  Smith  (N.  Y.) 
539;  Walmsley  v.  Nelson,  3  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct. )  127 ;  Schmidt 
V.  Kiser,  75  Iowa  457;  Allison  v. 
Vaughan,  40  Iowa  421. 

Wliat  LaohM  Suffldont  to  Avtliorlie 
Refosal  of  DlfoOTonr. — Where  plaintiff 
had  allowed  his  claim  to  sleep  five 
years,  and  defendant  had  been  exam- 
ined before  trial,  it  was  held  too  late  to 
ask  discovery.  Walmsley  v.  Nelson,  3 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  127. 

Where  a  motion  to  compel  a  plain- 
tiff to  produce  his  books  of  account 
for  the  purpose  of  being  inspected  and 
copied  was  made  on  the  morning  of 
the  day  set  for  the  hearing  of  the  cause 
in  Iowa,  and  plaintiff  resided  and  did 
business  in  Chicago,  and  issues  in  the 
case  had  been  made  up,  and  the  case 
set  down  for  hearing  on  deposition  six 
months  previous  to  the  motion,  the 
motion  was  properly  denied .  Schmidt 
V.  Kiser,  75  Iowa  457. 

Where,  on  the  day  a  condemnation 
proceeding  was  set  for  hearing  in  va- 
cation, and  after  the  jury  was  selected. 


but  before  any  evidence  was  heard, 
the  defendants  moved  the  court  to 
require  petitioner  to  produce  plans, 
profiles,  etc.,  of  the  proposed  improve- 
ment, it  was  held  that  the  motion  was 
not  made  too  late.  Tedens  Sanitary 
Dist.,  149  111.  87. 

8.  Hooker  v.  Matthews,  3  How.  Pr. 
(N.  Y.  Supreme  Ct.)  329.  As,  for  in- 
stance, where  the  application  is  plainly 
made  for  delay. 

4.  See  statutes  cited  fit/ra,  IV.  4.  c. 
Materiality  and  Necessity  of  Writ- 
ins^s. 

'Gen.  Stat,  of  Connecticut  1888,  § 
1060;  Comp.  Laws  of  New  Mexico 
1884,  §  2090;  Gen.  Stat,  of  Massachu- 
setts, p.  971,  5  40;  Rev.  Code  of  Iowa 
1888,  §  3685;  Milliken  &  Vertrees's 
Code  of  Tennessee,  $  4649. 

B.  Jackling  f.  Edmonds,  3  £.  D. 
Smith  (N.  Y.)  539;  Case  r.  Banta,  9 
Bosw.  (N.  Y.)  595;  Ahoyke  v,  Wol- 
cott,  4  Abb.  Pr.  (N.  Y.  Supreme  Ct) 
49;  Woods  V,  DeFiganiere,  i  Robt. 
(N.  Y.)  681;  Bradstrcet  v.  Bailey,  4 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  233; 
Hoyt  V,  American  Exch.  Bank,  i  Duer 
(N.  Y.)  652;  National  Oleo  Meter  Co. 
XK  Jackson,  54  N.  Y.  Super.  Ct.  444; 
Smithson  v.  Stanton,  7  D.  C.  6.  See 
also  cases  cited  infra^  IV.  7.  c.  Pos- 
session or  Control  of  Writings  by 
Adverse  Party. 

Conftmctlvo  PosMuioii  Buffldoiit.'— ' 
Absolute  possession  or  control  by  the 
party  is  not  necessary;  constructive 
possession  will  be  sufficient.  Thus 
production  may  be  compelled  from  de- 
fendant within  a  reasonable  time,  al- 
though  the   writings,   production    of 
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this  question  also  make  this  a  condition  precedent  to  the  right 
to  production  or  inspection.* 

c.  Materiality  and  Necessity  of  Writings. — It  is  indis- 
pensably  essential  to  this  right  that  the  production  or  inspection 
sought  is  material  to  the  cause  of  action  or  defense  of  the  party 
seeking  it  or  will  aid  him  in  framing  his  pleadings.*  So  also  the 
production  or  inspection  sought  must  be  necessary  to  justify  the 


which  is  asked,  are  in  the  hands  of  his 
agent  in  a  foreign  country.  Eager  v. 
Wiswall,  3  Paige  (N.  Y.)  369. 

1.  Arizona. — Rev.  Stat,  of  Arizona 

1887,  p.  329,  ^  37-  „ 

Arkansas. — Sandel  &  Hill's  Arkan- 
sas Dig.  1894,  p.  754,  §  2896. 

California. —  Code  of  Civ.  Pro. 
(Newmark),  ^  1000. 

Colorado. — Code  of  Pro.  of  Colora- 
do, p.  692,  ^  355. 

Delaware. — Rev.  Code  Laws  of  Del- 
aware, vol.  I,  p.  799,  ^  13. 

District  of  Columbia. — Comp.  Stat. 
Dist.  of  Columbia,  p.  219,  ^  30. 

J^lorida.^Kev,  Stat,  of  Florida  1893, 

i  III5- 

Georgia. — Code  of  Georgia  1882,  ^ 

3508. 

Idaho.-'Kev,  Stat.  Idaho  1887,  §  5991. 

Illinois. — Starr  &  Curtis's  Ann.  Stab, 
vol.  I,  p.  1080,  c.  51. 

Indiana. — Rev.  Stat.  Indiana  1894, 
p.  165,  ^  487 ;  p.  166,  ^  488. 

Iowa. — Rev.  Code  of  Iowa  1888,  p. 
1192,  §  3686. 

Kansas. — Gen.  Stat,  of  Kansas  1889, 
vol.  2,  ^  4463. 

Louisiana. — Garland's  Rev.  Code  of 
Louisiana  1894,  p.  '4<^* 

Maryland.-— Code  1888,  vol.  2,  art. 
75,  ^  94. 

Michigan. — 2  Howell's  Ann.  Stat., 
p.  1662, 1  641 1. 

Minnesota. — 2  Minn.  Rev.  Stat.  1894, 
p.  1559,  ^  5750. 

Mississippi. — Code  1892,  §  937. 

Missouri. — Rev.  Stat,  of  Missouri 
1889,  vol.  I,  $$  2178,  2l8l. 

Montana.  —  Montana  Codes  1895, 
vol.  3,  5  1810. 

Nebraska.  —  Consol.  Stat,  of  Ne- 
braska 1893,  c.  4,  ^  4914. 

Nevada.  —  Gen.  Stat,  of  Nevada 
1895,  c.  8,  §  436. 

New  Jersey. — Revision  N.. J., "  Prac- 
tice," §  1C7. 

New  rork.^l^.  Y.  Code  of  Civ.' 
Pro.,  vol.  I,  §  803. 

North  Carolina. — Code  of  N.  Car- 
olina 1883,  vol.  I,  p.  337,  §  578;  c.  33, 

i  1373. 


North  Dahota.^Rev.  Codes  of  N. 
Dakota  1895,  §  5644. 

Ohio.^Rev.  Stat.  Ohio,  vol.  3,  ^^ 
5290,  5292. 

Oklahoma . — Stat,  of  Oklahoma  1893^ 
c.  66,  $380. 

Oregon. — Hill's  Ann.  Laws  of  Ore- 
gon, vol.  I,  p.  468,  §  521. 

Pennsylvania.  —  i  Brightly's  Pur- 
don's  Dig.,  p.  813,  art.  i. 

I^hode  Is  land. -~Gen.  Laws  of  Rhode 
Island  1896,  c.  244,  ^47. 

South  Carolina. ^^ode  of  Civ.  Pro., 

4389. 

South  Dakota. — Session  Laws  1890, 
c.  105  (re-enacting  Comp.  Laws  Dak. 
1887,  §  5251). 

Utah.--Comp.  Laws  of  Utah   1888, 

§  3905. 

^^iV^i«ia.— Code  of  Virginia  1887, 
p.  802,  §3371. 

IVashington.^HiWs  Stat,  of  Wash- 
ington, vol.  2,  ^  1686. 

West  Virginia.— Code  of  W.  Vir- 
ginia 1887,  c.  130,  i  43. 

Wisconsin. — Sanb.  &  B.  Stat,  of  Wis- 
consin, p.  2155,  §  4183. 

Wyoming. — Rev.  Stat,  of  Wyoming 
1887,  vol.  2,  p.  598,  §§  2637,  2638. 

United  States.— Rev.  Stat.  United 
States  1878,  p.  137,  i  724. 

2.  Sanger  v.  Seymour,  43  Hun  (N. 
Y.)  641;  Low  V.  Graydon,  14  Abb. 
Pr.  (N.  Y.  Supreme  Ct.  )443;  Woods 
V.  DeFiganiere,  35  How.  Pr.  (N.  Y. 
Super.  Ct.)  522;  Stanton  v.  Delaware 
Mut.  Ins.  Co.,  3  Sandf.  (N.  Y.)663; 
Bailey  v.  Williams  Mfg.  Co.  (City  Ct.), 
9  N.  Y.  St.  Rep.  518;  Campbell  v. 
Hoge,  3  Hun  (N.  Y.)  308;  Holtz  v. 
Schmidt,  34  N.  Y.  Super.  Ct.  38; 
Stichter  v.  Tillinghast,  43  Hun  (N. 
Y.)95;  Pegram  v.  Carson,  10  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  340;  Davis  v. 
Dunham,  13  How.  Pr.  (N.  Y.  Supreme 
Ct.)  425;  Phelps  v.  Piatt,  54  Barb.  (N. 
Y.)  557;  New  England  Iron  Co.  v. 
New  York  Loan,  etc.,  Co.,  55  How, 
Pr.  (N.  Y.  Super.  Ct.)  351 ;  Keeler  v. 
Dusenbury,  i  Duer  (N.  Y.)  660;  Les- 
ter r;.  People,  150  III.  408;  Ahlmeyer 
V.  Healy,  14  Daly  (N.Y.)  288;  Cum- 
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court  in  ordering  it.*  The  remedy  must  be  indispensably  neces- 
sary, and  not  merely  a  precautionary  measure  to  prevent  surprise 
at  the  trial.* 

d.  Demand. — Some  of  the  statutes  expressly  require  that  a 
demand  for  inspection  be  made  of  the  opposite  party,  and  provide 
that  the  demand  shall  be  in  writing  and  shall  specify  the  writing 
of  which  an  inspection  is  sought  with  sufficient  particularity  to 
enable  the  adverse  party  to  distinguish  it.*  In  any  event,  it  is 
advisable  to  make  a  demand  or  request  of  the  adverse  party, 
whether  the  statute  contains  any  express  requirement  to  that 
effect  or  not,  for,  by  analogy  to  the  old  chancery  rule  governing 
costs  on  bills  of  discovery,*  costs  will  not  be  allowed  the  party 
applying  for  inspection  in  the  absence  of  a  previous  request 
therefor.* 


mer  v.  Kent  Circuit  Judge,  38  Mich. 
351 ;  Mange  v,  Guenat,  6  Whart.  (Pa.) 
141 ;  Union  Paper  Collar  Co.  v.  Met- 
ropolitan Collar  Co.,  3  Daly  (N.  Y.) 
171 ;  Halstead  v.  Halsteacf,  3  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  618.  And 
see  statutes  cited  in  the  preceding 
note  and  cases  cited  infra,  IV.  7.  e. 
Allegations  of  Materiality  and  Ne- 
cessity. 

1.  bailey  v.  Williams  Mfg.  Co.  (City 
Ct.),9N.  Y.St.  Rep. 518;  McAllister 
V.  Pond,  15  How.  Pr.  (N.  Y.  Super. 
Ct.)  299 ;  Bien  v.  Hellman,  3  Misc.  Rep. 
(N.  Y.  Super.  Ct.)  168;  M'Keon  v.  Lane, 
2Hill(N.  Y.)  520;  New  Englandlron 
Co.  V.  New  York  Loan,  etc.,  Co.,  55 
How.  Pr.  (N.  Y.  Super.  Ct.)  351; 
Charlick  v.  Flushing  R.  Co.,  10  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  130;  Mar- 
rone  T'.  New  York  Jockey  Club  ( Su- 
preme Ct.),  14  N.Y.Supp.  199;  Pegram 
t;.  Carson,  10  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  340;  Bridgman  v,  Scott  (Su- 
preme Ct.),  13  N.  Y.  Supp.  338;  Stan- 
ton V.  Delaware  Mut.  Ins.  Co.,  2  Sandf. 
(N.  Y.)662;  Woods  v,  DeFiganiere. 
25  How.  Pr.  (N.  Y.  Super.  Ct.)  522; 
Low  V.  Gray  don,  14  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  443.  See  also  cases 
cited  infra^  IV.  7.  e.  Allegations  of 
Materiality  and  Necessity. 

lUiutratloni.— Where  the  petitioner, 
being  a  director  of  the  corporation 
again^tt  which  a  discovery  is  sought, 
might  have  access  to  their  books  with- 
out discovery,  the  application  cannot, 
be  granted.  Charlick  v.  Flushing  R. 
Co.,  10  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
130. 

If  the  object  of  the  discovery  is 
plainly  attainable  by  competent  and 
available  testimony  other  than  that  of 


the  party,  its  production  should  not 
be  ordered  without  special  circum- 
stances. If  it  is  attainable  by  the 
examination  of  the  party  as  a  witness 
it  shall  also  be  refused,  except 
upon  some  special  ground.  Stalker 
V.  Gaunt,  12  N.  Y.  Leg.  Obs. 
132;  Commercial  Bank  v,  Dunham, 
13  How.  Pr.    (N.   Y.    Supreme  Ct.) 

541- 

Where  an  order  for  discovery  is 
asked  merely  to  enable  defendant  to 
answer,  it  will  be  denied  where  it  is 
made  manifest  that  the  defendant  can 
have  no  defense  which  he  cannot, 
without  the  papers,  etc.,  sought  for, 
set  up  in  due  legal  form  to  raise  the 
proper  issues.  Mora  v,  McCredy,  2 
Bosw.  (N.  Y.)  669. 

2.  Woods  V,  DeFiganiere,  i  Robt. 
(N.  Y.)  681. 

8.  Kansas.  —  Rev.  Stat,  of  Kansas 
1889,  §  4463. 

Nebraska, — Consol.  Stat,  of  Nebras- 
1^  i^)  k  4914 ;  Birdsall  v.  Carter,  5 
Neb.  517. 

So  the  Nebraska  statutes  require 
notice  to  be  given  to  the  adverse  party 
to  produce  the  private  writing  in  his 
possession  before  evidence  of  its  con- 
tents can  be  produced ;  the  notice  can 
be  dispensed  with  in  case  the  party 
entitled  to  it  has  said  that  it  is  lost  or 
destroyed.  Barmby  v.  Plum  mer,  29 
Neb.  63. 

OAiV?.— Rev.  Stat,  of  Ohio,  ^  5290. 

Oklahoma. — Stat,  of  Oklahoma  1893, 
c.  66,  §  380. 

Wyoming. — Rev-  Stat,  of  Wyoming 
1887,  §  2638. 

4.  See  sHpra,  II.  13.  Costs. 

B.  Jenkins  v.  Bennett,  40  S.  Car. 
393 ;  Seligman  v.  Real  Estate  Trust  Co., 
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e.  Notice. — So  also  the  statutes  usually  require  notice  to 
produce  writings,*  or  notice  of  the  motion  or  application  for 
production  or  inspection,  to  be  given  to  the  adverse  party  *  The 
object  of  requiring  notice  to  be  given  is  that  the  adverse  party 
may  not  be  taken  by  surprise,*  and  the  notice  must  specify  the 
writings  with  reasonable  certainty.* 

Detoription  Good  in  Part  and  Bad  in  Part. — If  the  notice  is  sufficient  as 
to  some  of  the  writings  production  of  which  is  sought,  it  is  no 
groundof  objection  to  the  production  of  such  writings  that  other 
writings  mentioned  in  the  notice  are  not  described  with  sufficient 
particularity.* 

6.  Against  Whom  Production  or  Inspection  maybe  Had. — In  accord- 


20  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct-) 

310. 

1.  Florida,— Kev.  Stat,  of  Florida 
1893,$  1115. 

Georgia.— Code  of  Georgia  1882,  ^ 
3508. 

2.  Arizona. — Rev.  Stat,  of  Arizona 
1887,  p.  329,  §  37. 

California. — Code  Civ.  Pro.  (New- 
mark),  4  1000. 

Colorado. — Code  of  Pro.  (Colo.),  p. 

693,  §  353- 

Delaware. — Rev.  Code  Laws  of  Del- 
aware, vol.  I,  p.  799,  ^  13. 

Illinois.  —  Starr  &  Curtis's  Ann. 
Stat.  (111.),  vol.  I,  c.  51,  p.  1080. 

Indiana. — Ind.  Rev.  Stat.  1894,  P- 
165,  *  487;  p.  166,  ^488. 

Kansas.-— Gen,  Stat,  of  Kansas  1889, 
vol.  2,   4  4463. 

Maryland.-^Code  1888,  vol.  2,  art. 

75.  *  94- 

Mississippi, — Code  1892,-  ^  927. 

Missouri. —Key.  Stat.  1889,  ^  2181. 

Montana. — Montana  Codes  1895,  vol. 
3»  i  1810. 

Nebraska. — Consol.  Stat,  of  Nebras- 
ka 1893,  c.  4,64914. 

Nevada.— Qen.  Stat,  of  Nevada  1885, 
c.  8,  §  426. 

Nevf  yersey, — Revision  New  Jersej, 
**  Practice,"  \  157. 

North  Carolina.—^.  Car.  Code 
1883,  vol-  I.  P-  227,  i  578;  c.  33,  §  1373. 

Nortk  Dakota.— Kev.  Codes  of  N. 
Dakota  1895,  *  5^- 

Ohio. — Rev.  Stat,  of  Ohio,  vol.  2, 
*  5289,  5290. 

Oklahoma. — Stat,  of  Oklahoma  1893, 
c.  66,  i  380. 

Pennsylvania.  —  I  Brightly's  Pur- 
don's  Dig.,  p.  813,  art.  i;  Rose  v. 
King,  5S.  &R.  (Pa.)  244. 

South  Carolina.^-Code  Civ,  Pro., 
«389. 


South  Dakota. — Session  Laws  1890, 
c.  105  (re-enacting  Comp.  Laws  Da- 
kota 1887,  ^5250. 

Virginia. — Code  Va.  1887,  ^  3371. 

Washington.  —  Hill's  Stat,  vol.  2, 
$  1686. 

Wisconsin. — Sanborn  &  B.  Stat,  of 
Wisconsin,  vol.  2,  p.  2155,  §  4183. 

Wyoming. —  Rev.  Stat.  Wyoming^ 
1887,  p.  598,  ^§  2637,  2638. 

United  States.— Rev.  Stat,  of  U.  S. 
1878,  p.  137,  §  724. 

Bliode  Ifllaad— Notlca  Unnecessary. — 
Under  a  statute  providing  that  when-  ■ 
ever  either  party  to  a  proceeding  shall 
set  forth  in  writing  upon  oath  upon, 
his  knowledge  or  belief  that  the  op- 
posite party  is  in  the  possession  or 
control  of  some  document  to  which 
the  applicant  is  entitled,  such  opposite 
party  may  be  required  to  answer  upon 
oath  as  to  what  document  he  bas- 
so relating  to  the  matter  in  dis- 
pute between  the  parties;  no  no- 
tice of  the  application  is  neces- 
sary to  entitle  the  applicant  to  the 
orcler.  Congdon  v.  Aylsworth,  16  R.. 
I.  281. 

8.  Field  V.  Zemansky,  9  111.  App. 

479- 

4.  Rose  V.  King,  5  S.  &  R.  (Pa.> 
241;  Wills  V.  Kane,  2  Grant's  Cas. 
(Pa.)  47. 

5.  Forsyth  Com'rs  v.  Lemly,  85  N. 
Car.  341. 

If  the  notice  is  too  extensive  in 
range,  and  as  to  a  part  of  it  too  vague 
in  description,  the  court,  after  holdings 
such  notice  good  in  part  and  bad  in 
part,  may  decline  to  require  an  imme- 
diate answer  and  continue  the  cause  to- 
give  time  to  answer  so  much  of  the  no- 
tice as  has  been  adjudged  insufficient. 
Parish  v.  Weed  Sewing  Mach.  Co.,  79 
Ga.683. 
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ance  with  a  well-settled  principle  in  chancery  practice  governing 
bills  of  discovery,  a  person  who  is  not  a  party  cannot  be  required 
to  produce  or  grant  inspection  of  books,  papers,  or  documents;* 
and  it  makes  no  difference  that  the  books,  documents,  or  papers 
are  important  to  the  suit* 

Beal  Party  in  Interest. — It  has  been  held,  however,  that  production 
or  permission  to  inspect  may  be  required  where  such  person  is 
the  real  party  in  interest,  though  not  nominally  a  party.* 

Infants. — An  infant  plaintiff  or  defendant  in  an  action  cannot 
be  required  to  make  a  discovery  of  documents.* 

Co-operate  Offioers. — An  opportunity  to  inspect  books,  papers,  or 
documents  may  be  required  of  the  officers  of  a  corporation.* 

Persons   in   BepresentatiTe    Capacity. — Persons    in    a    representative 


1.  Morgan  v,  Morgan,  i6  Abb.  Pr. 
N.  S.  (N.  Y.  C.  PI.)  291;  Davenbagh 
V.  M'Kinnie,  5  Cow.  (N.  Y.)  27 ;  Henry 
V.  Travelers'  Ins.  Co.,  35  Fed.  Rep. 
ij;  Low  V.  Graydon,  14  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  443;  Rose  v.  King, 
c  S.  &  R.  (Pa.)  241 ;  Boorman  v,  At- 
lantic, etc.,  R.  Co.,  78  N.  Y.  599; 
Morlj  V,  Green,  11  Paige  (N.  Y.)  240. 
But  see  Marion  Nat.  Bank  v.  Abell,  88 
Kj.  428,  wbere  it  is  said :  **  A  party 
to  a  suit  may,  by  the  aid  of  the  court's 
rule,  compel  a  person  not  a  party  to 
the  suit  to  produce  into  court  any 
documents  in  his  possession  to  which 
such  party  has  either  an  exclusive  right 
or  right  in  common  with  his  adversary 
or  omer  person,  proper  orders  being 
taken  for  the  preservation  of  such  docu- 
ments and  the  restoration  of  them  to 
the  persons  who  are  required  to  sur- 
render them  and  who  have  a  right  to 
their  custody." 

Nominal  Party. — It  has  been  held 
that  where  a  rule  is  taken  upon  an 
administrator  to  produce  books  or  pa- 
pers, it  is  no  answer  to  say  that  he  is 
merely  a  nominal  party,  auxiliary  to  a 
foreign  administrator  and  having  no 
custody  of  the  papers ;  if  the  principal 
administrator  refuses  to  eive  him  the 
means  of  complying  with  me  order,  the 
estate  must  abide  by  the  consequences. 
Elliott  V,  Ruddach,  i  T.  &.  H.  Pr. 
(Pa.)  546. 

But  there  is  a  decision  to  the  effect 
that  if  one  of  the  parties  plaintiff  is 
merely  a  nominal  party,  as,  for  instance, 
where  an  ejectment  suit  is  brought  by 
a  grantee  in  the  name  of  the  grantor, 
the  latter  cannot  be  compelled  to  pro- 
duce his  books.  Adriance  v,  San- 
ders, II  Abb.  N.  Cas.  (N.  Y.  Super. 
Ct.)  42a. 


ProapaotlTt  Partj. — It  is  error  to 
grant  an  order  against  a  prospective 
defendant  requiring  a  production  of 
writings  in  his  control  to  enable  plain- 
tiff to  frame  his  complaint.  Green 
V.  Carey,  81  Hun  (N.  Y.)  496. 

Snlipcsna  Duom  Teeusi  the  Proper  Bam- 
ady. — The  court  will  not,  on  motion, 
compel  a  third  person,  in  no  way  in- 
terested in  the  suit,  to  produce  a  pri- 
vate paper  of  his  own  for  the  inspec- 
tion of  a  party;  if  one  of  the  parties 
considers  it  material,  he  must  compel 
its  production  by  subpcena  ducts  tecum, 
or  in  some  other  way  than  by  motion. 
Davenbagh  v.  M'Kinnie,  5  Cow.  (N. 
Y.)  27. 

8.  Henry  v.  Travelers*  Ins.  Co.,  35 
Fed.  Rep.  15. 

8.  Willis  t'.  Baddeley  (1892),  2  Q^  B. 
324;  Simon  v.  Ash,  i  Tex.  Civ.  App. 
202.  Thus,  in  a  suit  by  an  agent  in 
behalf  of  a  nonresident  principal,  the 
agent  is  merely  a  nominal  party ;  the 
principal  may  be  required  to  make  the 
same  discovery  as  if  he  had  been  a 
party  to  the  record.  Willis  v,  Badde- 
ley (1892),  2  (1.  B.  324. 

4.  Curtis  V.  Mundy  (1892),  2  Q.B. 
178;  Mayor  v.  Collins,  24  Q^  B.  Div. 
361. 

5.  LaFarge  v,  LaFarge  F.  Ins.  Co., 
14  How.  Pr.  (N.  Y  .  Super.  Ct.)  26; 
Woods  V.  DeFiganiere,  i  Robt,  (N.  Y.) 
681 ;  People  v.  Cataract  Bank,  5  Misc. 
Rep.  (N.  Y.  Supreme  Ct)  14. 

RaoeiT«r. — Where  judgment  of  disso- 
lution has  been  rendered  against  a  re- 
ceiver, he  may  properly  be  compelled 
to  allow  stockholders  to  examine  the 
books  of  the  bank  and  take  abstracts 
therefrom.  People  v.  Cataract  Bank, 
5  Misc.  Rep.  (N.  Y.  Supreme  Ct.) 
14. 
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capacity,  as  executors  or  administrators,  may  be  required  to  grant 
an  inspection  of  books  or  papers.* 

6.  Methods  of  Obtaining  Production  and  Inspection — a.  Produc- 
tion.— In  most  jurisdictions  where  production  of  books,  papers, 
and  documents  is  regulated  by  statute,  the  statutes  declare 
expressly  by  what  procedure  the  production  may  be  had.  In  a 
number  of  these  jurisdictions  the  party  seeking  production  must 
file  a  petition  therefor,  and  in  most  of  them  the  statutes  provide 
that  the  petition  shall  be  verified.*  In  other  jurisdictions  pro- 
duction  is  obtained  on  affidavit  filed  by  the  party  seeking  it.' 
In  others  the  procedure  to  obtain  production  is  by  motion  and 
due  notice  thereof  to  the  adverse  party  and  affidavit  in  support 
of  the  motion.*     In  one  state  discovery  of  documents  is  had  on 


1.  Kuhn  V,  Elmaker,  2  Pa.  L.  J.  299; 
EHiott  V,  Ruddach,  i  T.  &  H.  Pr.  (Pa.) 

2.  ArkaiiBas — ^molilcan— IDssoiirL — To 

entitle  a  party  to  production  of  books, 
papers,  or  documents,  he  shaU  present 
a  petition  therefor,  verified  by  an  affi- 
davit of  himself  or  of  some  other  per- 
son, to  the  court  or  judee  thereof  in 
vacation.  Sandel  &  Hill's  Arkansas 
Dig.  189A,  ^  3827;  Howeirs  Ann.  Stat, 
of  Michigan,  f  3614;  Rev.  Stat  of 
Missouri  1889,  \  2178. 

Iowa. — Rev.  Code  of  Iowa  1888,  p. 
119a,  ^3686. 

Lomiiana.  ^Garland's  Rev.  Code 
1884,  p.  140. 

Bliodt  Iiland. — Gen.  Laws  of  Rhode 
Island  1896,  c.  244,  f  47. 

TennMiee. — ^To  entitle  either  party 
to  a  suit  at  law  to  a  discovery  from  the 
other  party  of  any  matters  material  to 
the  issue  of  such  suit,  he  shall  present 
a  petition  verified  by  affidavit  to  the 
court,  judge,  or  justice.  Milliken  & 
Vertrees's  Code  of  Tennessee  1884,  i 
4650. 

Mew  Tort.— To  entitle  a  party  to 
procure  a  discovery  or  inspection  he 
must  present  a  petition  praying  there- 
for, and  verified  by  affidavit,  to  the 
court  or  to  a  judge  authorized  t<y 
make  an  order  in  an  action.  Code 
of  Civ.  Pro.,  §  805;  Cutter  v.  Pool,  3 
Abb.  N.  Cas.  (N.  Y.C.  PI.)  130;  Levey 
V,  New  York  Cent.,  etc.,  R.  Co.,  53 
N.  Y.  Super.  Ct.  263 ;  Lovell  v.  Clarke, 
7  How.  Pr.  (N.  Y.  Supreme  Ct.)  158. 

Under  the  Code  of  Civil  Procedure, 
a  party  cannot  be  compelled  to  pro- 
duce books  and  papers  except  in  the 
mode  pointed  out  by  the  statute.  The 
proceeding  must  be  by  verified  peti- 
tion praying  for  the  cliscovery  or  in- 


spection sought.  Dick  V,  Phillips,  41 
Hun  (N.  Y.)  6(^. 

8.  Vlrgliila. — In  any  case  at  law  a 
party  may  file  in  the  clerk's  office; 
and  in  any  case  or  matter  before  a 
commissioner  of  a  court  any  person 
interested  may  file  with  such  commis- 
sioner an  affidavit  setting  forth  his 
belief  that  there  is  a  book  of  accounts 
or  other  writings  in  the  possession  of 
the  adverse  party  or  claimant,  contain- 
ing material  evidence  thereof.  Code  of 
Virginia  1887,  §  3371. 

Wert  Vlrgliila.— The  provision  in  this 
state  is  substantiallv  the  same  as  the 
provision  in  Virginia.  Code  of  West 
Virginia  1887,  c.  130,  ^  43. 

4.  Indlmna^-PemiiQrlTaiila — ininoli. — 
The  court  or  judge  may,  upon  affidavit 
of  their  necessity  and  materiality,  upon 
motion,  compel  by  order  either  party 
to  produce,  at  or  before  the  trial,  any 
book,  paper,  or  document  in  his  pos- 
session or  power,  on  reasonable  notice 
to  the  adverse  party  or  his  attorney. 
Rev.  Stat.  Indiana  1894,  $  487; 
Brightly's  Purdon's  Dig.  (Pa.),  p. 
13,  art.  I.  Motion  to  pr<Kluce  books, 
etc.,  at  trial  must  be  supported  by  affi- 
davit specifying  the  particular  books 
wanted  and  averring  that  they  contain 
pertinent  evidence.  Davenport  v. 
Pennsylvania  R.  Co.,  2  Pa.  Dist.  Rep. 
784;  Rose  v.  King,  5  S.  &  R.  (Pa.) 
241;  Wright  V,  Crane,  13  S.  k  R. 
(Pa.)  450. 

The  several  courts  shall  have  power, 
in  any  action  pending  before  them, 
upon  motion  and  good  and  sufficient 
cause  shown,  and  reasonable  notice 
thereof  given,  to  require  production  of 
books  or  writings.  Starr  &  Curtis's 
Ann.  Stat,  of  Illinois,  p.  1080.  Under 
this  statute,  the  showing  of  a  good 
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filing  of  interrogatories.* 

In  some  jurisdictions  the  statutes  merely  declare  that  produc- 
tion of  writings  may  be  had  on  motion  and  due  notice  to  the 
adverse  party,*  and  in  others  on  notice  to  the  adverse  party  to 
produce!*  The  procedure  prescribed  by  the  statutes  must  be 
strictly  followed,  and  an  order  or  rule  to  produce  will  not  be 
granted  on  an  oral  motion  where  the  statutes  provide  that  the 
application  shall  be  by  petition.* 


cause  for  production  must  be  bj  affi- 
davit. Meeth  V.  Rankin  Brick  Co.,  48 
111.  App.  602;  Woodstock  First  Nat. 
Bank  v.  Mansfield,  48  III.  494. 

MazylJUid. — Production  may  be  bad 
on  motion  supported  bj  affidavit  that 
the  same  was  not  intended  for  delay, 
and  due  notice  being  given  to  the  ad- 
verse party.  Code  of  Maryland  1888, 
vol.  2,  art.  75,  §  94. 

1.  Pub.  Stat.  Mass.  1882,  c.  167, 
f  49,  which  provides  that  a  plaintiff 
may  at  any  time  after  the  entry  of  the 
action,  and  the  defendant  at  any  time 
after  answer,  or,  in  a  real  or  mixed 
action,  after  plea  and  before  the  case  is 
open  to  the  jury,  file  in  the  clerk's 
office  interrogatories  for  the  discovery 
of  facts  and  documents  material  to  the 
support  or  defense  of  the  suit,  to  be 
answered  on  oath  by  the  adverse  party. 

8.  MUiwan. — Rev.  Laws  of  Dela- 
ware, vol.  I,  p.  799,  ^  13. 

Ohio.— Rev.  Stat,  of  Ohio,  $  5389. 

Wyomlnf. — Rev.  Stat,  of  Wyoming 
1887,  *  2638. 

UUttd  StatM  — Rev.  Stat,  of  United 
States,  4  724.  Under  this  statute  pro- 
duction of  books  has  been  obtained  on 
affidavit.  U.  S.  v.  Twenty-eight  Pack- 
ages of  Pins,  Gilp.  (U.  S.)  306.  And 
also  on  petition.  Jacques  r.  Collins, 
2  Blatchf.  (U.  S.)  23.  In  this  latter 
case  the  court  said :  '*No  method  of 
proceeding  being  prescribed  by  Con- 
gress, this  court  has  always  consid- 
ered the  purpose  of  the  act  best  ful- 
filled by  adopting  the  most  simple  and 
expeditious  course  of  procedure,  and 
avoiding  the  formalities  of  a  bill  of 
discovery  in  chancery.  A  mere  no- 
tice to  the  opposite  party  of  the  time 
and  place  of  application,  and  a  plain 
designation  of  the  documents  or  pieces 
of  evidence  sought  for,  have  been 
acted  upon  in  this  court  as  suffi- 
'ciently  fulfilling  the  terms  of  the 
law.'' 

Morth  OaroUna.— Code  1882,  4  1373. 
Under  this  statute  it  has  been  held  that 


it  is  not  necessary  to  lay  a  basis  for  the 
issuing  of  the  order  by  affidavit  or 
otherwise,  as  the  statute  gives  the 
court  *'  full  power,  on  motion  and  due 
notice,  to  require  the  parties  to  produce 
books  or  writings  in  their  possession 
or  control  which  contain  evidence 
pertinent  to  the  issue."  McDonalds. 
Carson, *95  N.  Car.  377. 

And  in  Forsyth  Com'rs  v.  Lemly,  85 
N.  Car.  341,  inspection  was  obtained  on 
motion  and  notice  specifying  the  books 
sought  to  be  produced.  On  the  other 
hand,  it  has  been  said  in  Etheridge  v. 
Woodley,  83  N.  Car.  11,  that  the  usual 
and  appropriate  method  of  obtaining 
inspection  is  by  petition  or  by  affidavit 
in  support  of  the  motion ;  and  in  Mc- 
Leod  V.  Bullard,  84  N.  Car.  515,  pro- 
duction was  had  on  affidavit  in  support 
of  the  motion. 

8.  Rev.  Stot.  Idaho  1887,  f  5991; 
Compiled  Laws  of  Utah  1888,  $  3912. 

Florida. — ^The  courts  may,  on  trial  of 
causes  cognizable  before  them,  upon 
ten  days'  notice  to  the  opposite  party 
or  his  attorney,  require  the  party 
notified  to  produce  books  and  other 
writings  in  his  possession,  power,  or 
custody  which  shall  contain  evidence 
pertinent  to  the  issue.  Rev.  Stat,  of 
Florida  1892,  ^  11 15. 

Georgia. — ^The  several  courts  shall 
have  power,  upon  the  trial  of  any  cause 
cognizable  before  them,  on  notice  and 
proof  thereof  being  previously  given 
by  the  opposite  party  or  his  attorney, 
to  require  the  production  of  books, 
writings,  or  other  documents.  Code 
of  Georgia  1882,  ^  3508. 

The  notice  must  be  in  writing,  signed 
by  the  party  seeking  production  or  by 
his  attorney,  and  served  on  the  adverse 
party  or  his  attorney,  when  returnable 
to  the  superior  courts  ten  days,  and 
when  returnable  to  a  justice's  court 
five  days,  before  production  shall  be  re- 
quired.   Code  of  Georgia  1882,  f  3509. 

4.  Beebe  v.  Equitable  Mut.  L.,  etc.» 
Assoc.,  76  Iowa  129. 
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b.  Inspection. — Some  of  the  statutes  relating  to  inspection 
declare  by  what  methods  inspection  is  to  be  obtained. 

Petition  or  Affidavit. — In  one  state  inspection  may  obtain  either 
by  petition  or  by  affidavit,^  in  others  by  verified  petition  only.* 

In  most  jurisdictions  the  statutes  are  silent  as  to  the  necessity 
for  and  form  of  moving  papers.  In  one  state  the  statutes  provide 
generally  that  inspection  may  be  had  on  application  and  good 
cause  shown  after  notice  of  the  application  to  the  adverse  party.* 
In  other  states  the  statutes  provide  for  inspection  on  motion  and 
due  notice  to  the  adverse  party.'*  In  others  'that  a  court  in 
which  an  action  is  pending,  or  a  judge  thereof,  may,  upon  notice, 
order  either  party  to  give  to  the  other  an  inspection  or  copy  or 
permission  to  take  a  copy  of  the  books,  papers,  or  documents  as 
to  which  inspection  is  sought.^ 

7.  What  Application  must  Show  or  Contain — a.  Pendency, 
Nature,  and  Object  .of  Suit. — An  application  for  a  dis. 
covery  or  inspection  of  books,  papers,  or  documents  must 
allege  the  pendency  of  an  action  and  state  briefly  but  precisely 
the  nature  and  object  thereof.® 


1.  WiBoonstn.  —  Sandel  &  B.  Ann. 
Stat.,  p.  2155,  44183. 

Whether  the  application  is  made  by  a 
formal  petition  or  by  affidavit  is  imma- 
terial.    Noonan  v.  Orton,  28  Wis.  600. 

a.  HewYorK.  — New  York  Code  of 
Civ.  Pro.,  §  805. 

Under  former  statutes  it  seems  that 
the  application  could  be  made  either 
by  petition,  Dole  v.  Fellows,  5  How. 
Pr.  (N.  Y.  Supreme  Ct.)  451,  or  by 
affidavit,  Pindar  xk  Seaman,  33  Barb. 
(N^  Y.)  140;  Johnson  v.  Consolidated 
Silver  Min.  Co.,  2  Abb.  Pr.  N.  S. 
(N.  Y.  Supreme  Ct.)  413;  Exchange 
Bank  v,  Monteath,  4  How.  Pr.  (N.  Y. 
Supreme  Ct. )  280. 

But  under  the  express  provisions  of 
the  present  statute  the  only  method  is 
by  petition.  Dick  v,  Phillips,  41  Hun 
(N.  Y.)6o3. 

New  Jeney. — Any  application  to  ob- 
tain an  inspection  shall  be  by  petition 
stating  the  grounds  of  such  applica- 
tion and  verified  by  the  oath  of  the 
party  or  his  attorney  solicitor  in  the 
matter.  N.  J.  Revision,  **  Practice,"  ^ 
158. 

8.  Code  of  Mississippi  1892,   ^  927. 

4.  Kansas.— Kev.  Stat.  1889,  §  4463. 
Nebraska,  —  Consol.   Stat.    1893,   § 

4914. 

M/<7.— Rev.  Stat.  1894,  ^  5290. 
Oklahoma.— Stdit,  1893,  c-  ^>  i  S^o. 
Wyoming,— Kev.  Stat.  1887,  $  2638. 

5.  IrlBonia  —  Galifinrnla  —  Colorado  — 


Minnesota —  Montana—  Neyada — Oregon 
— Wasblngton.— Rev.  Stat,  of  Arizona 
1887,  p.  329,  §  37;  Code  of  Civ.  Pro. 
(Cal.),  4  1000;  Colorado  Code  of  Pro., 
§  255 ;  Gen.  Stat,  of  Minnesota  1894, 
^  5760;  Code  of  Montana,  vol.  3,  ^ 
1810;  Gen.  Stat,  of  Nevada,  c.  8, 
§  406;  Hill's  Ann.  Laws  of  Oregon,  ^ 
521;  Hiirs  Stat,  of  Washington, 
i  1686. 

Mlseonrl— North  Carolina— North  Da- 
kota—  South  Carolina.  —  To  the  same 
effect  are  the  statutes  of  Missouri, 
North  Carolina,  North  Dakota,  and 
South  Carolina,  except  that  they  pro- 
vide that  the  order  shall  be  \n  the 
court's  discretion.  Rev.  Stat,  of 
Missouri  1889,  §  2181 ;  Code  of  North 
Carolina  1883,  4  57^;  Rev.  Codes  of 
North  Dakota  1895,  §  5^5  ^  Code  of 
Civ.  Pro.  South  Carolina  1882,  ^ 
389.  Under  the  South  Carolina  stat- 
ute the  procedure  seems  to  be  by  affi- 
davit in  support  of  motion.  Jenkins 
V.  Bennett,  40  S.  Car.  393. 

Indiana. — The  Indiana  statute  is  also 
substantially  the  same,  except  that  it 
provides  that  the  order  may  be  made- 
**  under  proper  restrictions."  Rev« 
Stat.  Indiana  1894,  §  4^- 

6.  Inanfflclent  Statement  of  Natnre  of 
Action. — An  allegation  that  the  action 
was  brought  to  reform  a  mortgage 
and  a  bond  secured  thereby,  without 
any  further  allegation  as  to  what  ref- 
ormation    is    needed,    or    on     what 


6  Encyc.  PI.  &  Pr.— 51 


801 


Vohine  VI. 


ProdnetloB  and  ImpeetioB  DISCO  I  "ER  Y,        of  Writlngt  under  Sutates. 


6.  Specification  of  Information  Sought.— The  particular 
information  sought  must  be  stated  with  accuracy,'  and  it  must 
be  alleged  that  the  books,  papers,  or  documents  as  to  which  a 
discovery  or  inspection  is  sought  contain  such  information 

c.  Possession  or  Control  of  Writings  by  Adverse 
Party. — It  must  be  shown  that  the  books,  papers,  or  documents 
of  which  production  or  inspection  is  asked  are  not  in  the  posses- 
sion or  control  of  the  applicant,*  and  that  they  are  in  the 
possession  or  control  of  the  adverse  party.* 

d.  Description  of  Writings. — The  application  must  spec- 
ify and  describe  the  books,  papers,  or  documents,*  so  that  the 
adverse  party  may  know  what  is  required.  A  minute  descrip- 
tion, however,  is  not  indispensable,  for  if  a  party  could  give  so 
perfect  a  description  of  a  document  as  that,  by  mere  examination 


grounds  reformation  will  be  asked,  is 
insufficient.  Churchman  v.  Merritt, 
51  Hun  (N.  Y.)  375. 

An  allegation  that  "this  action  \% 
brought  to  recover  damages  for  cer- 
tain breaches  on  the  part  of  defendant 
of  a  contract  in  writing  •  •  •  for  the 
manufacture  and  sale  ♦  ♦  •  of  printed 
wrapping  paper  "  does  not  sufncientl/ 
show  the  existence  of  an  action.  Hale 
V.  Rogers,  22  Hun  (N.  Y.)  19. 

1.  New  England  Iron  Co.  v.  New 
York  Loan,  etc.,  Co.,  55  How.  Pr. 
(N .  Y .  Super.  Ct.)  353 ;  Julio  v.  Ingalls, 
17  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
448,  note ;  Walker  v.  Granite  Bank,  44 
Barb.  (N.  Y.)  39;  Dickie  v.  Austin,  4 
Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  123; 
Lynch  v.  Henderson,  10  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  345,  note.  See  also 
M.  &  V.  Code  (Tenn),  §  4650. 

«.  Tackling  v.  Edmonds,  3  E.  D. 
Smith  (N.  Y.)  539;  Sanborn  &  B.  Ann. 
Stat,  of  Wisconsin,  §  4183.  But  see 
Exchange  Bank  v.  Monteath,  4  How. 
Pr.  (N.  Y.  Supreme  Ct.)  280. 

3.  Hoyt  V,  American  Exch.  Bank,  i 
Duer  (N.  Y.)  652;  Ahoyke  v.  Wolcott, 
4  Abb.  Pr.  (N.  Y.  Supreme  Ct.)^i; 
Thompson  v,  Erie  R.  Cfo.,  9  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  212;  Char- 
lick  V.  Flushing  R.  Co.,  10  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  130;  Woods  v. 
De  Figaniere,  i  Robt.  (N.  Y.)  681; 
Exchange  Bank  v.  Monteath,  4  How. 
Pr.  (N.  Y.  Supreme  Ct.)  280;  lasigi  v. 
Brown,  i  Curt.  (U.  S.)  401 ;  Whitman 
V.  Weller,  39  Ind.  515;  Schuetze  v. 
Continental  L.  Ins.  Co.,  69  Wis.  252; 
Carlton  v.  Western,  etc.,  R.  Co.,  81 
Ga.  531;  Earnest  v.  Napier,  15  Ga. 
306;  Bryan  v.  Walton,  14  Ga.  185; 
Code  Ga.  1882,  §  3513;  Smithson  t». 


Stanton,  7  D.  C.  6;  Rev.  Code  of 
Iowa  1888,  §  3686;  Pub.  Stat,  of  Rhode 
Island,  c.  214,  §  45;  Wright  v.  Crane, 
13  S.  &  R.  (Pa.)  447;  Wills  V,  Kane, 
2  Grant's  Cas.  (Pa.)  47;  Code  of  Vir- 
ginia 1887,  4  3371. 

4.  Tackling  v.  Edmonds,  3  E.  D. 
Smith  (N.  Y.)539;  Rose  v.  King,  5 
S.  &R.  (Pa.)  241. 

An  allegation  that  the  writing  is  "re- 
specting'"the  bond  in  dispute  is  insuf- 
ficient. Rose  V.  King,  5  S.  &  R.  (Pa.) 
241. 

Where  plaintifT  stated  in  his  petition 
that  he  was  *'  unable  to  name  specific- 
ally all  the  books"  which  would  be 
necessary,  and  the  inspection  sought 
was  intended  to  cover  any  books  which 
defendants  had  relating  to  the  transac- 
tions in  which  plaintiff  was  interested, 
the  application  was  properly  denied. 
Dickie  v.  Austin,  4  Civ.  Pro.  Rep.  (N. 
Y.  City  Ct.)  123. 

A  discovery  of  books  of  plaintifT,  a 
phvsician,  in  order  to  ascertain  the 
value  and  receipts  of  his  practice  as 
bearing  upon  the  damages  for  the  per- 
son injured,  will  be  denied  where 
no  particular  books  are  designated  and 
it  appears  to  be  a  mere  fishing  ex- 
amination. Mott  V.  Con^iumers*  Ice 
Co.,  52  How.  Pr.  (N.  Y.  C.  PI.)  148, 
2  Abb.  N.  Cas.  (N.  Y.)  143. 

Entries.— The  nature  of  entries  in 
books  sought  to  be  discovered  must  be 
described.  Stalker  v.  Gaunt,  12  N.Y. 
Leg.  Obs.  132 ;  New  England  Iron  Co. 
t;.  New  York  Loan,  etc.,  Co.,  55  How. 
Pr.  (N.  Y.  Super.  Ct)  351;  Kaupe  v, 
Isdell,  3  Robt.  (N.  Y.)  699;  Lynch  v. 
Henderson,  10  Abb.  Pr.(N.  Y.  Supreme 
Ct.)  345,  note;  Ashley  v.  Whitney,  54 
N.Y.  Super.  Ct.  540. 
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of  the  one  produced,  it  could  be  seen  to  be  the  one  desired,  he 
could  not  require  an  inspection.  The  description  must  of  course 
vary  in  its  minuteness  according  to  his  means  of  knowledge  and 
his  memory.*  The  description  is  sufficient  if  the  party  who  is 
called  on  to  produce  or  to  give  an  inspection  will  be  enabled  to 
know  what  he  must  produce  or  of  what  he  must  give  an 
inspection.* 

The  description  must  also  be  made  with  sufficient  particularity 
to  enable  the  court  to  determine  the  propriety  of  allowing  the 
discovery  or  inspection  sought ;  it  must  be  shown  that  the  evi- 
dence thus  acquired  will  be  competent  and  that  it  will  tend  to 
prove  the  existence  of  some  claim  or  defense  in  favor  of  the 
party  seeking  it,^  or  that  it  will  aid  in  the  framing  of  some 
pleading. 


1.  Low  V.  Graydon,  14  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  445. 

2.  Low  V.  Gray  don,  14  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  445;  Cassard  v,  Hin- 
man,  6  Duer  (N.  Y.)  695;  Cowles  v. 
Cowles,  2  P.  &  W.  (Pa.)  139;  Cornish 
V.  Wormser,  53  Hun  (N.  Y.)  40;  Peo- 
ple V.  Trinity  Church,  6  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  177;  Dyett  v.  Sey- 
mour (Supreme  Ct.)»  3  N.  Y.  Supp. 
643;  Julius  King  Optical  Co.  v.  Treat, 
72  Mich.  599;  Wright  v.  Crane,  13  S. 
&  R.  (Pa.)  450;  Wills  V.  Kane,  2 
Grant's  Cas.  (Pa.)  47;  Code  of  Vir- 
ginia 1887,  §  3371;  Code  of  West 
Virginia  1887,  c.  130,  ^  43. 

Snfflcieiit  and  Intiiflloleiit  Deierlptloii 
ninstrated. — Where  the  deponent  al- 
leged the  existence  of  two  notes  given 
by  the  defendant  to  him,  dated  in  the 
year  1819,  and  that  he  thought  that  both 
were  dated  September  19,  1819;  that 
one  was  for  the  sum  of  four  hundred 
and  thirty-seven  dollars  or  there- 
abouts, payable  in  one  year,  and  the 
other  for  seven  hundred  and  seventy- 
two  dollars  or  seven  hundred  and 
seventy-five  dollars  or  thereabouts, 
payable  in  three  years;  that  these 
papers  were  left  by  him  in  a  tin  trunk 
at  the  house  of  the  defendant  and  in 
his  possession ;  that  he  had  applied  to 
the  defendant  for  their  redelivery,  and  * 
that  he  had  refused  to  give  them  up,  it 
was  held  a  sufficient  description  to 
enable  the  adverse  party  to  know  the 
papers  production  of  which  was  sought. 
Cowles  V,  Cowles,  2  P.  &  W.  (Pa.) 

139. 

Where,  on  an  application  for  the  dis- 
covery of  minutes  kept  by  the  defend- 
ants from  1696  to  1716,  the  petition- 
stated  that  the  petitioner  was  informed 


and  believed  that  such  minutes  con- 
tained evidence,  an  order  was  denied  on 
the  ground  that  the  minutes  were  not 
described  with  sufficient  certainty  by 
defendant  to  ascertain  whether  they 
existed  in  his  possession.  People  v. 
Trinity  Church,  6  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  177. 

An  affidavit  which  seeks  for  an  ex- 
amination of  any  *<  books  and  papers, 
•  ♦  ♦  if  any  such  there  are,  touching 
the  business  relations  of  defendants  as 
between  themselves  and  third  parties, 
which  refer  to,  or  would  cover  or  in- 
clude, the  purchase  of  said  ice,"  is  in- 
sufficient. Olney  v.  Hatcliff,  37  Hun 
(N.  Y.)  287. 

8.  Hoyt  7^  American  Exch.  Bank,  z 
Duer  (N.  Y.)  652 ;  Speyers  v.  Torst- 
ritch,  5  Robt.  (N.  Y.)  606;  Strong  v. 
Strong,  3  Robt.  (N.  Y.)  69;  Mer- 
guelle  V,  Continental  Bank  Note  Co., 
7  Robt.  (N.  Y.)  77;  People  v.  Trinity 
Church,  6  Abb.  Pr.  (N.  Y.  Supreme 
Ct. )  177 ;  Halstead  v,  Halstead,  3  Misc. 
Rep.  (N.  Y.  Super.  Ct.)  618;  Stalker 
V,  Gaunt,  12  N.  Y.  Leg.  Obs.  132; 
Lynch  v,  Henderson,  10  Abb.  Pr.  (N. 
V.  Supreme  Ct.)  345,  note;  Frowein 
V.  Lindheim,  25  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  87 ;  Condict  v.  Wood,  25 
N.  J.  L.  319. 

An  order  will  not  be  made  for  the 
production  of  books  on  a  statement 
that  such  books  contain  entries  of  pur- 
chases and  sales  of  gold  not  entered  in 
the  account  rendered  to  the  plaintiff, 
and  that  the  plaintiff  will  be  able  to 
show  from  the  omission  or  insertion 
and  comparisons  of  entries  that  the 
plaintiff  did  not  buy  and  sell  the  gold 
in  question  for  defendant.  Speyers  v. 
Torstritch,  5  Robt.  (N.  Y.)  606. 
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IkUedwe  BawriptioB,  How  Cvod. — It  has  been  held  that  too  great 
generality  in  an  application  for  inspection  of  books  is  cured  by 
particularizing  the  books  in  the  order.* 

e.  Allegations  of  Materiality  and  Necessity — witoriiHty. 
— It  must  be  shown  that  the  discovery  or  inspection  sought  is 
material,  and  for  this  purpose  a  general  allegation  will  not  be 
sufficient.  Facts  must  be  stated  showing  how  and  why  the 
discovery  or  inspection  is  material.*  It  need  not,  however,  be 
shown  beyond  question  that  the  books  or  documents  sought 


So,  also,  an  inspection  of  letters  writ- 
ten to  plaintiff  and  in  her  possession 
will  not  be  allowed  where  the  contents 
thereof  are  not  shown  and  it  does  not 
appear  that  thej  contain  anjthing  that 
would  benefit  the  parties  appljing  for 
inspection.  Halstead  v,  Halstead,  3 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  618. 

1.  Hofman  v.  Seizas,  12  Misc.  Rep. 
(N.  Y.C.PI.)3. 

8.  Arkansas . — Hill  v,  Cawthon,  15 
Ark.  29. 

Colorado,  —  Bennett  v.  Reef,  16 
Colo.  431. 

Georgia. — Carlton  v.  Western,  etc., 
R.  Co.,  81  Ga.  531;  Earnest  v.  Na- 
pier, 15  Ga.  306;  Bryan  v,  Walton,  14 
Ga.  185. 

Illinois,  —  Meeth  v,  Rankin  Brick 
Co.,  48  111.  App.  602 ;  Woodstock  First 
Nat.  Bank  v,  Mansfield,  48  111.  494. 

/tfw/7.— Rev.  Code  Iowa  1888,  §  3386. 

Maryland. — Eschbach  v,  Lightner, 
31  Md.  528. 

Michigan. — Cummer  v,  Kent  Cir- 
cuit Judge,  38  Mich.  351. 

New  Jersey. — Condict  v.  Wood,  25 
N.  J.  L.  319. 

New  lork. — Morrison  v,  Sturg^s, 
36  How.  Pr.  (N.  Y.  Super.  Ct.)  177; 
Cassard  v.  Hinman,  6  Duer  (N.  Y.) 
695;  Walmsley  v.  Nelson,  3  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  127;  Brook- 
lyn L.  Ins.  Co.  V,  Pierce,  7  Hun  (N. 
Y.)  2j6;  Davis  v.  Dunham,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)  425 ;  Pegram 
V.  Carson,  18  How.  Pr.  (N.  Y.  Super. 
Ct.)  519;  Stichter  v,  Tillinghast,  43 
Hun  (N.  Y.)  95;  Bailey  V.  Williams 
Mfg.  Co.  (City  Ct.),  9  isf.  Y.  St.  Rep. 
518;  Stalker  f.  Gaunt,  12  N.  Y.  Leg. 
Obs.  132 ;  Opdyke  v.  Marble,  44  Barb. 
(N.  Y.)  64;  Jackling  v.  Edmonds,  3 
E.  D.  Smith  (N.  Y.)  539;  Dyett  v. 
Seymour  ( Supreme  Ct.),  3  N .  Y .  Supp. 
643;  Merguelle  v.  Continental  Bank 
Note  Co.,  7  Robt.  (N.  Y.)  77;  New 
England  Iron  Co.  v.  New  York  Loan, 
etc.,  Co.,  55  How.  Pr.  (N.  Y.  Super. 


Ct.)  351 ;  Brownell  v.  Gloversville  Nat. 
Bank,  20  Hun  (N.  Y.)  517. 

Pennsylvania. — O'Connor  v.  Tack, 
2  Brews.  (Pa.)  407;  Rose  v.  King,  5S. 
&  R.  (Pa.)  241 ;  Wright  v.  Crane,  13 
S.  &  R.  (Pa.)  450;  Wills  V.  Kane,  2 
Grant's  Cas.  (Pa.)  47. 

Sontk  Carolina, — Jenkins  v,  Ben- 
nett, 40  S.  Car.  393. 

Virginia, — Code  Va.   1887,  §  3371. 

Untied  States. — lasigi  v.  Brown,  i 
Curt.  (U.  S.)40i. 

The  facts  expected  to  be  proved 
must  be  **  stated  so  that  they  may 
appear  to  be  pertinent  to  the  issue  or 
relative  to  the  matters  in  dispute." 
Eschbach  v.  Lightner,  31  Md.  528. 

An  affidavit  alleging  that  certain 
papers  "contain  evidence  relating  to 
the  merits  of  the  •  •  •  action"  will 
not  authorize  an  order  compelling  de- 
fendant to  grant  plaintiff  an  inspection 
of  such  papers.  Jenkins  v.  Bennett,  40' 
S.  Car.  393.  See  also  Merguelle  v. 
Continental  Bank  Note  Co.,  7  Robt. 
(N.  Y.)  77. 

On  a  motion  for  an  inspection  of  pa- 
pers a  moving  affidavit  alleged  the  na- 
ture of  the  action ;  the  fact  that  several 
letters  had  been  written  to  plaintiff; 
that  they  stated  the  agreement  set  up^ 
in  the  answer ;  that  they  were  material 
and  necessary  to  the  defense  and  con- 
tained evidence  relating  to  the  merits, 
and  that  without  them  defendant  could 
not  safely  proceed  to  trial.  The  affi- 
davit was  held  insufficient  on  the 
ground  that  facts  should  have  been 
stated  which  would  enable  the  court  to 
determine  for  itself  whether  the  evi- 
dence was  material.  Brooklyn  L.  Ins. 
Co.  V,  Pierce,  7  Hun  (N.  Y.)  236. 

Affldaytt  of  ICaterlallty  by  One  Part- 
ner.— Where  partners  join  in  a  peti- 
tion for  discovery  an  affidavit  of  ma- 
teriality is  not  required  from  each  of 
them,  but  is  sufficient  if  made  by  one. 
•  Seligman  v.  Real  Estate  Trust  (3o.,  20 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  210. 
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contain  material  evidence.  If  facts  and  circumstances  are 
shown  which  warrant  a  presumption  that  they  contain  evidence 
which  will  prove  or  tend  to  prove  some  facts  which  the  party 
applying  will  have  to  establish,  the  application  should  be 
granted.* 

HeceMity. — The  necessity  of  the  discovery  or  inspection  sought 
must  be  shown,  and  as  in  the  case  of  showing  materiality  a 
general  allegation  will  be  insufficient.  Facts  must  be  stated  to 
show  how  and  why  the  necessity  arises.*     It  is  not  sufficient  for 


1.  Union  Paper  Collar  Co.  v.  Met- 
ropolitan Collar  Co.,  3  Daly  (N.  Y.) 
171 ;  Lefferts  v.  Brampton,  24  How. 
Pr.  (N.  Y.  C.  PI.)  257;  Ruberry  v, 
Binns,  5  Bosw.  (N.  Y.)  685;  Thomp- 
son V,  Eriei  R.  Co.,  9  Abb.  Pr.  N.  S. 
(N.  Y.  Supreme  Ct.)  212;  Low  v. 
Graydon,  14  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  443.  But  compare  Morrison  v. 
Sturges,  26  How.  Pr.  (N.  Y.  Super. 
Ct.)  177,  in  which  it  is  said:  "Nor  is 
it  enough  that  the  paper  may,  or  even 
probably  will,  furnish  information  to 
obtain  evidence  which  may  be  material. 
♦  #  ♦  The  paper  itself  must  contain 
the  evidence,  either  by  itself  or  in 
connection  with  other  proof." 

2.  New  England  Iron  Co.  v.  New 
York  Loan,  etc.,  Co.,  55  How.  Pr.  (N. 
Y.  Super.  Ct.)  351 ;  Mara  v,  McCredy, 
2  Bosw.  (N.  Y.)  669;  Bien  v,  Hellman, 
2  Misc.  Rep.  (N.  Y.  Super.  Ct.)  168; 
Morrison  v.  Sturges,  26  How.  Pr.  (N. 
Y.  Super.  Ct.)  177;  Harden  v.  Van 
Cortlandt,  84  Hun  (N.  Y.)  150;  Pe- 

§ram  v.  Carson,  10  Abb.  Pr.  (N.  Y. 
uper.  Ct.)  340 ;  McAllister  v.  Pond, 
15  How.  Pr.  (N.  Y.  Super.  Ct.)  299,  6 
Duer  (N.  Y.)  702 ;  Smith  v.  Seattle, 
etc.,  R.  Co.  (Supreme  Ct),  41  N.  Y. 
St.  Rep.  672 ;  Moore  v,  Mcintosh,  18 
Wend.  (N.  Y.)  529;  Stanton  v,  Dela- 
ware Mut.  Ins.  Co.,  2  Sandf.  (N.  Y.) 
662;  Mason  v.  Smith  (Supreme  Ct.), 
18  N.  Y.  St  Rep.  10;  Gelston  v.  Mar- 
shall, 6  How.  Pr.  (N.  Y.  Super.  Ct.)  398; 
Commercial  Bank  x\  Dunham,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)  541 ;  Cutter 
V,  Pool,  3  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 
130;  Holtz  V.  Schmidt,  34  N.  Y.  Su- 
per. Ct  28;  Hauseman  v.  Sterling,  61 
Barb.  (N.  Y.)  347;  Wilkie  r.  Moore,  17 
How.  Pr.  (N.  Y.  Supreme  Ct)  480; 
Husson  V.  Fox,  15  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  464;  Strong  v.  Strong,  i 
Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct)  233; 
Bloom  V,  Patten,  58  N.  Y.  Super.  Ct 
225;  Kaupe  V,  Isdell,  3  Robt  (N.  Y.) 
699;  Merguelle   v.  Continental  Bank 


Note  Co.,  7  Robt  (N.  Y.)  77;  State 
Bank  v.  Steen,  13  Ark.  36;  Hill  v. 
Cawthon,  15  Ark.  29;  Campbell  v, 
Hoge,  2  Hun  (N.  Y.)  308;  Cummer 
V.  Kent  Circuit  Judge,  38  Mich.  351 ; 
Noonan  v.  Orton,  28  Wis.  600;  Wil- 
liams Mower,  etc.,  Co.  v,  Raynor,  38 
Wis.  132;  Hamby  Mountain  Gold 
Mines  v,  Findley,  85  Ga.  431 ;  Meeth 
V.  Rankin  Brick  Co.,  48  111.  App.  602. 
See  also  Fuller  r.  McMillan,  Busb  (N. 
Car.)  :io6;  Branson  v.  Fentress,  13  Ired, 
(N.  Car.)  165;  Rev.  Stat  Ohio,  $  5239. 

Compare  this  rule  with  the  rule 
stated  as  to  showing  necessity  in  the 
case  of  a  bill  of  discovery  in  chancery. 
Compare  also  Whitworth  v,  Erie  R. 
Co.,  37  N.  Y.  Super.  Ct  441,  in  which 
it  is  said  that  if  the  moving  papers 
establish  the  existence  of  the  evidence, 
its  materiality,  necessity  for  a  dis- 
covery, and  the  good  faith  of  the  ap- 
plication, it  is  not  necessary  that  the 
petition,  in  addition  to  such  facts, 
should  in  express  language  aver  that 
the  evidence  thus  sought  to  be  dis- 
covered is  **  indispensably  necessary,*' 
and  that  the  plaintiffs  have  not  the 
means  of  establishing  the  same  facts  or 
other  available  proof.  In  this  case  it 
is  also  said  that  the  cases  in  which 
such  doctrines  were  laid  down  were 
cases  in  which  the  propriety  and  ne- 
cessitjr  of  a  discovery  were  drawn  in 
question  by  opposing  affidavits. 

A  petition  supported  by  affidavit 
will  be  sustained  for  an  inspection 
and  copy  of  the  books  of  an  adverse 
party  before  filing  complaint,  where  it 
is  made  to  appear  that  the  party  ap- 
plying for  .an  order  cannot  obtain  the 
information  otherwise  than  by  such 
inspection.  Justice  v.  Newbern  Nat. 
Bank,  83  N.  Car.  8. 

Preparation  for  Trial. — On  an  appli- 
cation for  the  discovery  of  books  or 
papers  for  the  purpose  of  preparing 
for  trial,  it  must  appear  that  the  ap- 
plicant has  not  in  his  possession  the 
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the  moving  party  to  say  that  he  thinks  a  discovery  is  necessary.* 
He  must  show  how  or  why  it  is  necessary,*  or  state  facts  and 
circumstances  showing  reasonable  grounds  for  such  belief.*  So 
also  a  mere  statement  that  in  the  opinion  of  counsel  the  dis- 
covery sought  is  necessary,  or  that  the  applicant  is  advised  by 
counsel  that  such  discovery  is  necessary,  will  not  suffice.* 

It  has  been  said  that  such  a  statement  is  requisite,  but  that  it 
is  merely  cumulative,  and  in  addition  to  the  facts  and  circum- 


same  information,  or,  if  he  has,  that 
he  has  not  the  means  of  establishing - 
bj  other  available  proof  the  contents 
of  such  books  or  papers.  McAllister 
V.  Pond,  15  How.  Pr.  (N.  Y.  Super. 
Ct)  299,  6  Duer  (N.Y.)  702;  Pegram 
V.  Carson,  10  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  340;  Stalker  v.  Gaunt,  12  N.  Y. 
Leg.  Obs.  132. 

To  Aid  in  Framing  Ck»mi>lalnt. — If  the 
application  is  for  discovery  to  aid  in 
framing  a  complaint,  facts  showing  the 
necessitj  of  the  discovery  therefor 
must  be  shown,  and  where  a  petition 
on  application  for  an  order  to  exam- 
ine defendant's  books  to  ascertain  the 
names  of  persons  to  whom  defendants 
sold  certain  merchandise  in  contraven- 
tion of  an  agreement  to  sell  only  to 
plaintiff  alleges  that  defendants  did  so 
sell  to  other  persons,  the  application 
should  not  be  granted,  because  the 
knowledge  or  information  which  en- 
abled the  plaintiff  to  make  this  distinct 
and  definite  statement  was  sufficient  to 
enable  her  to  frame  her  complaint. 
Mehesy  v.  Kahn,  50  N.  Y.  Super.  Ct. 
209,  6  Civ.  Pro.  Rep.  (N.  Y.  Super. 

Ct.)33. 

Amendment  of  Complaint. — ^The  pa- 
pers on  which  a  motion  is  made  for 
an  examination  and  discovery  of  books 
and  papers  to  enable  the  party  to 
amend  a  pleading  must  show  the  ne- 
cessity of  such  examination.  Bloom 
V.  Patten,  58  N.  Y.  Super.  Ct.  225. 

To  Aid  In  Framing  Answer. — If  a  party 
asks  discovery  to  assist  in  framing  his 
answer,  the  rule  is  well  established 
that  he  must  show  how  or  why  it  is 
necessary  to  have  the  discovery  asked 
in  order  to  prepare  the  answer.  Stan- 
ton V.  Delaware  Mut.  Ins.  Co.,  2 
Sandf.  (N.  Y.)  662;  Gelston  v.  Mar- 
shall, 6  How.  Pr.  (N.Y.  Super.  Ct.) 398. 

The  statement  in  the  petition  Uiat 
with  the  aid  of  the  discovery  the  ap- 
plicant may  be  able  to  prove  certain 
facts  does  not  show  any  necessity  for 
discovery  to  enable  him  to  prepare  his 


answer  and  does  not  warrant  an  order 
of  discovery  for  that  purpose.  Gels- 
ton  V.  Marshall,  6  How.  Pr.  (N.  Y. 
Super.  Ct.)  398. 

To  Aid  In  Framing  Ck»nnterclalm. — In 
an  action  to  recover  for  a  balance  of  pro- 
ceeds of  sales  made  by  defendant  as 
plaintiff's  agent,  a  petition  by  defendant 
foran  inspection  of  plaintifrs  books  and 
papers,  to  enable  him  to  set  up  a  coun- 
terclaim set  forth  in  a  contract  between 
the  parties,  alleged  that  plaintiff  had 
made  sales  in  violation  thereof  on 
which  defendant  was  entitled  to  com- 
mission, and  that  the  salec  were  entered 
in  plaintiff's  books,  which  were  not  in 
his  possession:  it  was  held  that  the  peti- 
tion showed  a  necessity  for  the  discov- 
ery sought.  Frowein  v.  Lindheim 
(Supreme  Ct.),  12  N.  Y.  Supp.  526. 

1.  Wilkiev.  Moore,  17  How.  Pr.  (N. 
Y.  Supreme  Ct.)  480;  Husson  v.  Fox, 
15  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  464; 
Pegram  v.  Carson,  10  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  340,  18  How.  Pr.  (N.  Y.) 
519;  Strong  v.  Strong,  i  Abb.  Pr.  N. 
S.  (N.  Y.  Super.  Ct.)  233. 

Parties  cannot  substitute  their  own 
judgment,  on  vague  information,  the 
nature  and  source  of  which  is  not  dis- 
closed, for  that  of  the  court.  Enough 
must  be  shown  to  enable  the  court  to 
decide  that  the  discovery  is  necessary. 
Kaupe  V.  Isdell,  3  Robt.  (N.  Y.)  699; 
Merguelle  v.  Continental  Bank  Note 
Co.,  7  Robt.  (N.  Y.)  77. 

3.  Wilkie  v.  Moore,  17  How.  Pr.  (N. 
Y.  Supreme  Ct.)  480. 

8.  Husson  V.  Fox,  15  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  464;  Pegram  v.  Car- 
son, 10  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
340;  Morrison  v.  Sturges,  26  How.  Pr. 
(N.  Y.  Super.  Ct.)  177;  Walker  v. 
Granite  Bank,  19  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  Ill,  44  Barb.  (N.  Y.)  39. 

4.  McAllister  v.  Pond,  15  How.  Pr, 
(N.  Y.  Super.  Ct.)  299;  Strong  v. 
Strong,  I  Abb.  Pr.  N.  S.  (N.  Y.  Super. 
Ct.)  233 ;  Morrison  v.  Sturges,  26  How. 
Pr.  (N.  Y.  Super.  Ct.)  177. 
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stances  upon  which  the  discovery  is  claimed.^ 

/.  Case  in  which  Equity  would  Compel  Discovery. — 
Under  some  of  the  statutes  the  application  must  show  that  the 
case  is  such  that  a  court  of  equity  would  compel  a  discovery  of 
the  document  production  of  which  is  sought,* 

^.  Allegations  of  Demand  and  Refusal. — It  should  next 
be  shown  that  the  applicant  has  in  person  or  by  his  attorney 
demanded  a  production  or  inspection  from  the  adverse  party,  and 
that  the  same  has  been  refused.^ 

A.  Interrogatories. — Under  some  statutes  provision  is  made 
for  the  annexation  to  the  petition  of  interrogatories  relating  to 
the  subject-matter  of  the  discovery  such  as  may  be  necessary  to 
procure  the  discovery  sought.* 

/.  Prayer. — In  conclusion,  the  application  should  contain  a 
prayer  that  the  adverse  party  be  compelled  to  make  the 
discovery  or  permit  the  inspection  sought. 

J,  Verification. — It  is  usually  required  by  the  statutes  that 
the  application  be  verified,  and  under  some  of  the  statutes  this 
may  be  done  either  by  the  party  himself  or  by  his  attorney 
or  counsel.^ 

Though  the  statute  does  not  provide  for  verification  by  any 
person  other  than  the  applicant  himself,  it  is  not  indispensably 
necessary  that  the  facts  should  be  made  to  appear  by  the  oath 
of  the  party  himself;  they  may  be  shown  by  the  oath  of  the 
attorney.^  It  has  been  held,  though,  that  if  the  affidavit  is 
not  made  by  the  party,  good  reason  must  be  shown  for  his  not 
doing  so.^ 

1.  McAllister  v.  Pond,  15  How.  Pr.  Missouri — Rev.  Stat  of  Missouri 
(N.  Y.  Super.  Ct.)  299;  Jackling  v,     1889,  §2178. 

Edmonds,  3  E.  D.  Smith  (N.  Y.)  539;  J\rew  rork,Sew  York  Codeof  Civ. 

Noonan  v.  Orton,  28  Wis.  600 ;  Moore  Pro.,  ^  804. 

V,  Mcintosh,  18  W^end.  (N.  Y.)  529.  OAio.^Rev.  Stat,  of  Ohio   1894,  i 

2.  lasigi  V.  Brown,  i  Curt.  (U.  S.)  5293. 

401.  Rhode  Island, — Gen.  Laws  of  Rhode 

8.  Jenkins  t;.  Bennett,  aoS.  Car.  393.  Island  1896,  c.  244,  §  47. 

See  also  Seligman  v.  Real  Estate  Trust  Tennessee,  —  Milliken  &  Vertrees's 

Co.,  20  Abb.  N.  Cas.  (N.  Y.  Supreme  Code  of  Tennessee  1884,  §  H5<>* 

Ct.)  210.  6.  Exchange  Bank  v,  Monteath,   4 

4.  0>liV.— Rev.  Stat,  of  Ohio  1894,  4  How.  Pr.  (N.  Y.  Supreme  Ct.)  280; 
5293.  Schuetze  v.  Continental  L.  Ins.  Co.,  69 

Tennessee. —  Code   of  Tennessee,  J  Wis.  252,  where  the  court  said :  **This 

4650.  being    purely    a    proceeding   in    the 

5.  Arkansas, — Sandel  &  Hill's  Ar-  action,  the  attorney  may  be  presumed 
kansas  Dig.  1894,  ^  2897.  to  have  a  better  knowledge  than  has 

Connecticut, — Gen.  Stat.  Conn.  1888,  his  client  of  the  facts  necessary  to  be 

p.  251,  §  1061.  stated  in  the  affidavit.'* 

Georgia.^  Codi^  of   Georgia  1882,  7.  Phelps  v,  Piatt,  54  Barb.  (N.  Y.) 

J  3513;  Earnest  V.  Napier,  i5Ga.  306;  557;  Fromme  v.  Lisner,  63  Hun  (N. 

Bryan  v,  Walton,  14  Ga.  185.  Y.)  290.    But  see  Schuetze  v.  Conti- 

Massachusetts, — Gen.  Stat. of  Massa-  nental  L.  Ins.   Co.,  69  Wis.  255,  in 

chusetts  1882,  p.  971,  §  50.  which  it  was  held  unnecessary  to  state 

Michigan. — Howell's  Ann.  Stat,  of  the  reason  why  the  affidavit  was  not 

Michigan,  ^  6413,  p.  1662.  made  by  the  party.            « 
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8.  Oppotinf  Prodiietioii  or  In^eetum — ^DcaUl  «f  ] 
Where  the  adverse  party  states  on  oath  that  the  books,  papers, 
or  documents  as  to  which  discovery  or  inspection  is  sought  are 
not  in  his  possession  or  control,  the  proceeding  k  at  an  end. 
Ex  necessitate  this  must  be  a  sufficient  reason  for  refusing  the 
order.*  The  denial,  however,  must  be  direct  and  positive.  An 
evasive  denial  will  be  insufficient.*  And  though  "there  may  be 
cases  where  a  verified  denial  in  the  precise  language  of  the  statute 
would  be  sufficient,'*  a  bare  denial  by  plaintiff  of  the  possession 
of  an  instrument  sued  on,  and  which  he  is  asked  to  discover, 
without  any  explanation  or  further  statement  of  the  facts,  is 
insufficient,  because  the  natural  presumption  is  that  such 
instrument  is  in  his  possession.* 


What  IS  Hot  a  fnfflelent  B6aioii.^It  is 

not  a  Hufficient  reason  for  failure  of 
the  party  himself  to  make  the  verifica- 
tion that  he  did  not  reside  in  the  de- 
fendant's county.  Fromme  v,  Lisner, 
63  Hun  (N.  Y.)  290. 

1.  Bradstreet  v.  Bailey,  4  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  234;  Southart  v. 
Dwight,  2  Sandf.  (N.  Y.)  672;  Woods 
V.  DeFiganiere,  i  Robt.  (N.  Y.)  681; 
Watts  V,  Knevals,  56  N.  Y.  Super.  Ct. 
592;  Mcllhanney  v.  Magie,  13  Civ. 
Pro.  Rep.  (N.  V.  Supreme  Ct.)  16; 
Douglas  v.  Delano,  20  N.  Y.  Wkly. 
Dig.  85;  Matter  of  Martin,  62  Hun 
(N.  Y.)  557;  Eschbach  v,  Lightner,  31 
Md.  528 ;  Baggott  v,  Goodwin,  17  Ohio 
St.  76. 

Denial  Xts  Attornej. — An  affidavit  by 
defendant's  attorney  denying  defencf- 
ant's  possession  or  control  of  the  books 
as  to  which  discovery  is  sought  is  in- 
sufficient if  stated  merely  on  infor- 
mation or  belief,  and  if  it  assigns 
no  reason  why  the  affidavit  was  not 
made  by  defendant  himself.  Fox  v. 
Brt»ga  (Supreme  Ct.),  5  N.  Y.  Supp. 
90H. 

Dtnlal  by  Af  ent.— The  agent  of  a  party 
Is  competent  to  show  why  the  papers 
required  are  not  produced  in  court. 
Gilpin  t'.  Howell,  5  Pa.  St.  55;  Silli- 
man  r.  Molloy,  4  Phila.  (Pa.)  44. 

BfllBOt  of  Failure  to  Deny. — On  an  ap- 
plication for  discovery,  possession  by 
defendants  of  the  documents  in  ques- 
tion must  be  assumed  where  such  fact 
is  not  denied.  Amsinck  r.  Northrup, 
12  N.  Y.  Wkly.  Dig.  573. 

a.  Matter  of  Martin,  62  Hun  (N.  Y.) 
S57;  Southart  r.  Dwight,  2  Sandf.  (N. 
Y.)  672;  Sibler  r.  New  York  Times 
Pub.  Co.,  80  Ifun  (N.  Y.)  561;  Hicks 
r.  Charlick^  10  Abb.  Pr.  (N.  Y.  Su- 


preme  Ct.)  129;  Eschbach  z>. Lightner, 
31  Md.  528. 

*'  If  the  answer  be  equivocal  or  eva- 
sive, the  judgment  of  the  court,  regu- 
lated by  the  ordinary  rules  of  evidence) 
must  be  applied  in  determining  whether 
it  is  credible  or  not."  Eschbach  v. 
Lightner,  31  Md.  528. 

Fallnre  to  Deny  Custody  Xts  hStXomuf, — 
A  positive  denial  of  the  possession  or 
control  of  books,  papers,  or  documents, 
discovery  of  which  is  sought,  has  been 
held  to  be  sufficient  although  the  party 
failed  to  deny  an  allegation  in  the  ap- 
plication that  he  had  placed  them  in 
the  hands  of  his  attorney.  Woods  v, 
DeFiganiere,  i  Robt.  (N.  Y.)  681. 

Byailye  Answer  mnstrated. — Where 
the  affidavit  did  not  deny  possession  or 
control  of  the  books,  etc.,  but  alleged 
that  deponent  "has  made  diligent 
search  therefor,  and  has  been  unable 
to  find  any  such  papers  or  documents," 
and  that  the  same  were  not  **in  his 
possession  or  under  his  control,  and 
thus  deponent  is  unable  from  any 
knowledge  he  has"  to  produce  such 
papers,  it  was  held  to  be  evasive,  and 
not  sufficient  to  defeat  the  motion. 
Hicks  V,  Charlick,  10  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  129. 

Where  the  opposing  affidavit  merely 
states  as  a  reason  for  denying  inspec- 
tion that  on  certain  dates  named  the 
contract  was  not  in  the  defendant's 
possession,  and  does  not  show  that  the 
contract  was  not  within  the  control  of 
the  defendant,  its  officers,  or  agents, 
the  application  should  be  granted. 
Sibley  v.  New  York  Times  Pub.  Co., 
80  Hun  (N.  Y.)  561. 

8.  Hepburn  v.  Archer,  20  Hun  (N. 
Y.)  535.  See  also  Bickford  v.  Ice  Co., 
13  Phila.  (Pa.)  67;  Perrow  v,  Lindsay, 
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Donial  of  lUteriftlity  or  Hooondty.-^An  affidavit  merely  denying 
materiality  of  the  discovery  sought  furnishes  no  ground  for 
denying  the  application.  The  court  and  not  the  affiant  is  to 
decide  the  question  of  materiality.^  If,  however,  facts  are  stated 
which  plainly  show  that  the  discovery  is  immaterial  or  unneces- 
sary, the  application  will  be  denied.* 

Doonmonta  Belating  Solely  to  Affiant's  Title. — If  the  affidavit  shows 
that  the  documents  relate  solely  to  affiant's  title,  and  that  they 
do  not  in  any  way  support  or  tend  to  prove  plaintiff  *s  title,  dis- 
covery will  be  refused  and  no  affidavit  in  contradiction  thereof 
will  be  permitted.* 

9.  The  Order— ^.  Contents  and  Requisites— what  order  shonid 
Direot. — ^The  order  should  direct  either  that  copies  of  the  books, 
papers,  or  documents  be  placed  in  the  hands  of  the  applicant  or 
his  attorney,  or  that  the  originals  be  deposited  with  the 
clerk  of  the  county  in  which  the  trial  is  had,  unless  otherwise 
directed.* 

Besoription  of  Books,  Papers,  or  Doenments. — An  order  either  for  the 
inspection  of  books  and  making  copies,  or  for  their  production 
in  court,  should  so  specify  or  describe  them  that  the  party  who 
is  to  furnish  inspection  or  produce  the  books  may  know  what 
books  ought  to  be  produced  or  furnished  for  inspection.*  The 
order  should  not  be  made  in  such  terms  as  to  operate  as  a  license 
to  the  party  obtaining  it  to  search  the  books  and  papers  of  his 
adversary  at  pleasure,  or  require  him  to  produce  books  which  may 

52  Hun  (N.  Y.)  115,  in  which  it  was        8.  Morris  v.  Edwards,  L.  R.  15  App. 

held  that  where  a  petition  for  discov-  Cas.  309. 

ery  shows  the  agreement  sued  on  to        4.  N.  Y.  Supreme  Ct.  Rule  ao.    See 

have  been  placed  in  the  hands  of  the  also  Moore  v,  Pentz,  2  Sandf.  (N.  Y.) 

defendant,  and  that  he  promised  to  give  664;  Faircloth  v.  Jordan,  15  Ga.  515. 
the  plaintiff  a  copy,  but  failed  to  do  so,        5.  Whitman  v,  weller,  39  Ind.  515 ; 

the  mere  denial  that  the  paper  is  in  the  Olney  v,  Hatcliff,  37  Hun  (N.  Y.)  287 ; 

custody  or  control  of  defendant  is  in-  Walker  v.  Granite  Bank,  19  Abb.  Pr. 

sufficient.     He  should  show  what  has  (N.  Y.  Supreme  Ct.)  111,44  Barb.  (N. 

become  of  it,  or  that  it  has  gotten  out  Y.)  39;  Allen  v.  Allen,  58  Hun  (N.  Y.) 

of  his  possession  and  is  no  longer  under  604,  11  N.  Y.  Supp.  535.     See  also  En 

his  control.  /.  Jaynes,  70  Cal.  639. 

1.  Elder  v.  Bogardus,  i  Edm.  Sel.  Order  CkKMl  In  Part  and  Bad  In  Part. — 
Cas.  (N.  Y.)  no;  Clyde  v,  Rogers,  Where  some  of  the  books  ordered  to 
24  Hun  (N.  Y.)  145.  be  produced  are  described  with  suffi- 

2.  Watts  V.  Knevals,  56  N.  Y.  Super,  cient  certainty  they  must  be  produced 
Ct  592;  Stalker  v.  Gaunt,  12  N.  Y.  notwithstanding  other  books  men- 
Leg.  Obs.  124.  But  see  Titus  v.  Cor-  tioned  in  the  order  are  not  sufficiently 
telyou,  I  Barb.  (N.  Y.)  444;  Higgins  described.  Forsyth  Com'rs  t'.  Lemly, 
V.  Bishop,    12  N.   Y.  Leg.   Obs.   127,  85  N.  Car.  345. 

where  it  was  held  that  an  application  Insufficient  Description niUBtrated. — An 

to  produce  books,  etc.,  would  be  denied  order  requiring  defendants  to  produce 

where  the  opposing  affidavit  was  posi-  books  and   papers,   if  any   there  are, 

tive  that  the  books  contained  no  item  touching  the  business  relations  of  de- 

which  was  not  in  an  account  rendered,  fendants,  as  between  themselves  and 

and   that  the  account    contained    no  third  parties,  which  refer  to  or  would 

item  not  in  the  books.      Higgins  v.  cover  or  include  the  purchase  of  the 

Bishop,  12  N.  Y.  Leg.  Obs.  127.  goods  alleged  to  have  been  sold,  is  too 
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be  of  no  use  to  such  adversary  when  produced.* 

SpMiiJrlag  TIflM. — The  order  must  also  specify  the  time  within 
which  the  copies  are  to  be  furnished  or  the  deposit  made ;  *  and 
if  the  order  is  that  the  writings  be  deposited,  the  length  of  time 
for  which  they  must  be  d^>osited  should  be  stated.' 

As  to  ProMriUnf  Penalty. — ^The  order  should  not  prescribe  a  penalty 
for  noncompliance  therewith.  The  remedy  for  noncompliance 
should  only  be  enforced  on  rule  to  show  cause  or  on  motion  and 
due  notice  after  refusal,^  or  at  the  trial  after  giving  the  party 
from  whom  a  discovery  is  asked  an  opportunity  to  show  a  reason 
why  it  is  not  forthcoming.* 

b.  Service. — Service  of  the  order  may  be  made  upon  the 
attorney  only.  It  is  not  necessary  that  the  party  also  be  served 
with  notice;*  on  the  contrary,  service  of  an  order  on  the  party 
only  and  not  on  his  attorneys  is  insufficient  and  will  be  set  aside 
on  motion.^ 

c.  Effect. — In  some  jurisdictions  provision  is  made  by  statutes 


vague  and  uncertain.     Olney  v.  Hat- 
cliff,  37  Hun  (N.  Y.)  286. 

1.  Whitman  v,  WeUer,  39  Ind.  515. 
See  also  Allen  v.  Allen  (Supreme  Ct.), 
II  Ni  Y.  Supp.  535,  in  which  it  was 
held  in  an  action  for  a  conversion 
of  securities  held  in  trust  bj  defend- 
ants for  plaintiffs,  that  an  order  grant- 
ing an  inspection  of  all  defendant's 
books  of  account  from  the  time  they 
commenced  business  was  too  broaa, 
and  that  it  should  not  have  included 
any  books  other  than  those  contain- 
ing entries  relating  to  such  securities. 

2.  Powers  i'.  Elmendorf,4  How.  Pr. 
(N.  Y.  Supreme  Ct.)  60;  Pindar  v. 
Seaman,  33  Barb.  (N.  Y.)  140.  See  also 
Moore  v.  Pentz,  2  Sandf.  (N.  Y.) 
664. 

Order  to  Produoa  **  Forthwith"— Effect, 
— An  order  to  deposit  a  deed  **  forth- 
with*'does  not  mean  within  twenty- 
four  hours,  but  immediately,  or  withm 
a  reasonable  time  after  notice  of  the 
order.  People  v.  Brower,  4  Paige  (N. 
Y.)  405. 

8.  Stow  V,  Betts,  7  Wend.  (N.  Y.) 
536.  See  also  Moore  v.  Pentz,  2  Sandf. 
(N.  Y.)  664,  where  the  order  required 
the  party  to  produce  books  on  the  day 
of  the  trial  and  deposit  them  with  the 
clerk  of  the  court,  to  remain  with  him 
during  the  trial  of  the  cause. 

An  order  requiring  the  deposit  of 
all  the  account  books  of  a  party  with 
a  clerk  for  ten  days  is  not  sustainable 
in  an  ordinary  case.  Julio  v,  Ingalls, 
17  Abb.  Fr.  (N.  Y.  Supreme  Ct.)448, 
note. 
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4.  Broderick  v.  Shelton,  18  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  213,  holding  that 
the  provisions  of  Supreme  Ct.  Rule  16, 
185 1,  Supreme  Ct  Rule  20, 187 1,  to  the 
contrary,  are  void ;  Walker  v.  Granite 
Bank,  19  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
113;  Jenkins  v,  Bennett,  40  S.  Car. 
303;  Pindar  v.  Seaman,  33  Barb.  (N. 
Y.)  140;  Powers  V.  Elmendorf,  4  How. 
Pr.  (N.  Y.  Supreme  Ct.)  63;  Dick  v. 
Phillips,  41  Hun  (N.  Y.)  603.  See 
also  Rice  v,  Ehle,  55  N.  Y.  518. 

Thus  it  is  erroneous  to  direct  de- 
fendants to  deposit  a  paper  with  the 
clerk  for  thirty  days,  and  in  default 
thereof  that  they  be  precluded  from  all 
defense  in  the  action,  and  be  adjudged 
guilty  of  a  contempt  and  be  liable  to 
be  punished  therefor.  Pindar  v.  Sea- 
man, 33  Barb.  (N.  Y.)  140. 

6.  Gilpin  V.  Howell,  5  Pa.  St.  55; 
Coleman  v.  Spencer,  i  Phi  la.  (Pa.) 
271 ;  McNair  z;.  Wilkins,  3  Whart.  (Pa.) 
554;  Tuttle  V.  Mechanics',  etc.,  Loan 
Co.,  6  Whart  (Pa.)  216;  Silliman 
V.  Molloy,  4  Phila.  (Pa.)  44.  See  also 
Dunham  v.  Riley,  4  Wash.  (U.  S.) 
126;  Bas  V,  Steele.  3  Wash.  (U.  S.) 
381. 

6.  Rossner  v.  New  York  Museum 
Assoc,  ao  Hun  (N.  Y.)  182. 

7.  Schmidt  v.  Selinger,  i  Monthly  L. 
Bui.  (N.  Y.)  61. 

Order  Setting  Aalde  without  Pndndloe. 
— Where  an  order  for  discovery  is  set 
aside  because  of  insufficient  service,  it 
should  be  without  prejudice  to  the 
granting  of  a  new  order.  Schmidt  v. 
Jelinger,  i  Monthly  L.  Bui.  (N.  Y.)  61. 
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and  rules  of  court  that  the  order,  whether  absolute  *  or  to  show 
cause  only,*  will  operate  as  a  stay  of  all  other  proceedings  in  the 
cause  ^  until  such  order  shall  have  been  complied  with  or  vacated  ^ 
or  reversed.*  Some  of  the  statutes  further  provide  that  the 
party  obtaining  such  order,  after  it  shall  be  complied  with  or 
vacated  •  or  reversed,^  shall  have  the  like  time  to  prepare  his 
complaint,  answer,  or  reply,®  or  to  demur,®  or  to  take  any  other 
proceedings  in  the  action  to  which  he  was  entitled  at  the  time  of 
making  the  order, *^  but  that  the  court  or  the  judge  who  grants 
the  order  may  limit  its  effect  by  declaring  therein  how  far  it  shall 
operate  as  a  stay.*^ 

d.  Compliance — (i)  Generally, — An  order  for  production  or 
inspection  must  be  strictly  complied  with.**  In  this  connection  a 
few  illustrations  are  given  showing  what  is  and  what  is  not  a 
sufficient  compliance.** 

Sealing  up  Part. — The  party  may,  however,  seal  up  such  parts  of 
books  or  documents  as  do  not  relate  to  the  matters  in  issue,  and 
which  are  purely  private  and  unconnected  with  the  suit  in  which 
they  are  used  as  evidence,**  and  persons  who  wilfully  pry  into  the 


1.  New  York  Supreme  Ct.  Rule  22 ; 
Sanborn  &  B.  Ann.  Stat.,  i  4183;  Mil- 
liken  &  Vertrees's  Code  of  Tennessee, 

*  4653- 

2.  Sanborn  &  6.  Ann.  Stat.,  ^  4183; 
N.  Y.  Supreme  Ct.  Rule  22. 

8.  Sanborn  &  B.  Ann.  Stat.,  ^  4183; 
N.  Y.  Supreme  Ct.  Rule  22. 

4.  N.  Y.  Supreme  Ct.  Rule  22; 
Sanborn  &  B.  Ann.  Stat,  $  4183;  Mil- 
liken  &  Vertrees's  Code  of  Tennessee, 

e.  Sanborn  &  B.  Ann.  Stat,  of  Wis- 
consin, $  4183. 

6.  Sanborn  &  B.  Ann.  Stat,  of  Wis- 
consin, §  4183;  N.  Y.  Supreme  Ct. 
Rule  22. 

7.  Sanborn  &  B.  Ann.  Stat,  of  Wis- 
consin, §  4183;  N.  Y.  Supreme  Ct. 
Rule  22. 

8.  Sanborn  &  B.  Ann.  Stat,  of  Wis- 
consin, §  4183;  N.  Y.  Supreme  Ct. 
Rule  22. 

8.  Sanborn  &  B.  Ann.  Stat,  of  Wis- 
consin, 4  4183;  N.  Y.  Supreme  Ct. 
Rule  22. 

10.  Sanborn  &  B.  Ann.  Stat,  of  Wis- 
consin, §  4183;  N.  Y.  Supreme  Ct. 
Rule  22. 

11.  N.Y.  Supreme  Ct.  Rule  22;  San- 
born &  B.  Ann.  Stat,  of  Wisconsin,  $ 
4^83. 

12.  Snjder  v,  Olmstead,  i  How.  Pr. 
(N.  Y.  Supreme  Ct.)  194. 

18.  Wliat  la  aSnfflolent  CkimpUanee. — 
Where  an  order  is  made  for  the  deposit 


of  books  with  the  county  clerk,  giving 
leave  to  the  party  seeking  discovery  to 
examine  the  books  at  another  place  i& 
not  a  compliance.  Snyder  v.  Olmstead, 
I  How.  Pr.  (N.  Y.  Supreme  Ct.)  194. 

When  the  plaintiff,  by  rule,  praya 
for  the  production  of  books  and  papers 
of  the  defendant,  and  he  answers  that 
they  are  not  in  his  possession  or  con- 
trol, and  no  effort  is  made  to  traverse 
and  contradict  the  answer,  and  in  the 
progress  of  the  trial  the  defendant  as- 
certains where  they  are,  and  produces 
them,  and  offers  them  in  evidence,  this 
is  substantial  compliance  with  the  or- 
der, although  there  may  be  a  well- 
erounded  suspicion  that  through  the 
influence  of  Uie  defendant  they  had 
been  secreted.  Chaffe  v,  Mackenzie, 
43  La.  Ann.  1063. 

The  books,  etc.,  need  not  be  pro- 
duced at  the  office  of  the  adverse  party's 
attorney,  and  the  party  producing  may 
either  permit  them  to  be  inspected  at 
the  office  of  his  own  attorney  or  fur- 
nish verified  copies  of  the  entries  in 
question.  Fox  v.  Brega  (Supreme 
Ct.),  5  N.  Y.  Supp.  908. 

Depositing  a  locked  box  containing 
the  pap>ers  ordered  to  be  produced, 
with  a  direction  to  the  opposite  party 
to  send  for  the  key  when  wanted,  is 
not  a  sufficient  compliance  with  an 
order  for  production.  Preston  v.  Carr, 
iMcClel.  &  Y.457. 

14.  Titus  V,  Cortelyou,  i  Barb.  (N. 
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sealed  parts  are  guilty  of  contempt.*  The  affidavit  of  the  party 
that  the  parts  so  sealed  do  not  relate  to  the  matters  in  issue  is 
prima  facie  sufficient  to  protect  them  from  examination,  but  it 
may  be  rebutted.* 

(2)  Effect  of  Noncompliance. — In  almost  all  jurisdictions  where 
production  and  inspection  of  books,  papers,  or  documents  are  regu- 
lated by  statute,  there  are  express  provisions  as  to  the  effect  of 
failure  to  obey  an  order  for  production  or  inspection.  These  pro- 
visions vary,  but  there  are  very  few  jurisdictions  in  which  the 
provisions  are  not  identical  with  or  similar  to  those  of  another  or 
other  states.  In  the  notes  hereto  are  set  out  all  the  statutes  re- 
lating to  this  subject.* 


Y.)  444;  Higgins  v.  Bishop,  la  N.  Y. 
Leg.  Obs.  127;  Elder  v.  Bogardus,  i 
Edm.  Sel.  Cas.  (N.  Y.)  no;  Brevoort 
V,  Warner,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  321 ;  Pjnchon  v.  Day,  118  III.  9. 
1.  Titus  V.  Cortelyou,   i  Barb.  (N. 

Y.)444. 

a.  Titus  V,  Cortelyou,  i  Barb.  (N. 
Y.)  444;  Pynchon  v.  Day,  118  111.  9. 

8.  Arliona  —  CaUfomla  —  Colorado  — 
KaaMJ — HlnnMOta  — ^Mlsalsslppl— Mon- 
tana—Nebrmika—NeTada— New  Jeriesr — 
Ohio—  Oklalioma — Oregon — ^Waalilngton 
—  Wyoming. —  If  compliance  with  an 
order  for  inspection  be  refused,  the 
court  may  exclude  the  book,  document, 
or  pap>er  from  being  given  in  evidence, 
or,  if  wanted  as  evidence  by  the  party 
applying,  may  direct  the  jury  to  pre- 
sume it  to  be  such  as  he  alleges  it  to  be, 
and  the  court  may  also  punish  the  party 
refusing  for  a  contempt.  Rev.  Stat 
Arizona  1887,  p.  329,  §  37;  Newmark's 
Code  of  Civ.  Pro.  (Cal.),  ^  1000;  Code 
of  Pro.  (Colo.),  §  355 ;  Code  of  Montana 
1895,  ^^^'  3»  §  1810;  Gen.  Stat,  of  Ne- 
vada 1885,  c.  8,  §  426;  Consol.  Stat,  of 
Nebraska  1893,  $  4914;  HilPs  Ann. 
Laws  of  Oregon,  vol.  i,  p.  468,  §  q2i ; 
Hill's  Stat,  of  Washington,  \  1686; 
Gen.  Stat,  of  Kansas  1889,  §  4463 ;  Rev. 
Stat,  of  Minnesota,  §  5750. 

In  Ohio,  Oklahoma,  and  Wyoming 
the  statutes  relating  to  a  failure  to  com- 
ply with  an  order  for  inspection  are  the 
same  as  the  provision  above  set  out, 
except  that  they  do  not  provide  for 
punishing  the  party  as  for  contempt. 
Rev.  Stat,  of  Ohio,  ^  5290;  Stat,  of 
Oklahoma  1893,  c.  66,  §  380;  Rev.  Stat 
of  Wyoming  1887,  §  2638. 

In  Mississippi  and  New  Jersey  the 
statute  relating  to  the  failure  to  com- 
ply with  an  order  for  inspection  differs 
from   such   provision  only  in  that  it 


does  not  provide  that  if  the  books, 
papers,  or  documents  are  wanted  as  evi- 
dence by  the  party  applying  the  court 
may  direct  the  jury  to  presume  their 
contents  to  be  such  as  the  party  alleges. 
Code  of  Mississippi  1892,  $  927;  N.  J. 
Revision,  **  Practice,"  §  157. 

Tndiana — MlBBonxl  —  Nortli  OarOllna — 
North  Dakota — Bontb  Carolina — 8ontb 
Dakota  —  Wlsoonsln.  —  If  compliance 
with  an  order  for  inspection  be  refused, 
the  court  may,  on  motion,  exclude  the 
paper  from  being  given  in  evidence, 
or  punish  the  party  refusing,  or  both. 
Rev.  Stat  Indiana  1894,  §488;  North 
Carolina  Code  1883,  vol.  i,  p.  227, 
§  578;  Rev.  Code  of  North  Dakota 
>895,  4  5654;  Session  Laws  South  Da- 
kota i8i90,  c.  105  (re-enacting  Comp. 
Laws  of  Dak.  1887,  §  5251) ;  Gen.  Stat 
of  South  Carolina  1^2,  c.  5,^389; 
Sanborn  &  B.  Ann.  Stat  of  Wisconsin, 
§  4183 ;  Rev.  Stat,  of  Missouri  1889, 
^  2181. 

And  in  Wisconsin  it  is  further  pro- 
vided that  on  failure  to  give  inspec- 
tion without  sufficient  cause  being 
shown  therefor,  the  court  or  presiding 
judge  may  make  an  order  for  dismiss- 
ing the  plaintiff  *s  complaint  or  strik- 
ing out  his  reply  or  the  defendant's 
answer  as  the  circumstances  of  the  case 
may  require,  and  that  judgment  may 
be  perfected  on  such  order  accordingly. 
Wisconsin  Circuit  Court  Rule  19. 

Delaware — District  of  Columbia — ^Flor- 
Ida^Georgla — ^Maryland— North  Carolina 
— Ohio  — Wyoming  —  United  States. — If 
plaintiff  fails  to  comply  with  an  order 
for  production  the  court  may,  on  mo- 
tion, give  a  like  judgment  for  defend- 
ant as  in  cases  of  nonsuit,  and  if  a 
defendant  fails  to  comply  with  such 
order  the  court  may,  on  motion,  g^ve 
judgment    against    him    by    default. 
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ndlnre  to  Obey  Order  tor  Inapection. — In  the  event  of  a  refusal  to 
permit  an  inspection  of  books,  papers,  or  documents,  in  compliance 
with  an  order  therefor,  the  statutes  usually  contain  one  or  more 
of  the  following  provisions:  That  the  court  may  exclude  a  book, 
paper,  or  document  from  being  given  in  evidence,  or,  if  wanted  as 
evidence  by  the  party  applying,  may  direct  the  jury  to  presume 
it  to  be  such  as  the  party  alleges  it  to  be;  that  the  court  may 
punish  the  party  refusing  as  for  a  contempt. 

ndlnre  to  Obey  Order  to  Produce. — It  will  be  seen  that  under  most  of 
these  statutes  the  effect  of  a  failure  to  obey  an  order  to  produce 
books  and  documents  is  a  judgment  by  default  if  the  party 
refusing  is  a  defendant  or  a  nonsuit  if  the  party  refusing  is  a 
plaintiff,  and  under  some  of  the  statutes  the  party  refusing  may 
also  be  punished  as  for  a  contempt.  Some  of  the  provisions, 
however,  vary  more  or  less  from  the  rule  stated,  as  will  be  seen 
from  examination  of  the  notes. 


Compiled  Stat,  of  Dist.  Columbia,  p. 
220,  ^  31 ;  Rev.  Laws  of  Delaware,  vol. 
^»  P-  799»  §  13  J  Rc"^'  Stat.  Florida 
1892,  \  1 1 15;  Code  of  Georgia  1882, 
§3510;  Code  of  Maryland  1882,  vol.  2, 
art.  75,  §  94;  Rev.  Stat.  Ohio,  $  5289; 
Rev.  Stat.  Wyoming  1887,  ^  2637; 
Rev.  Stat,  of  United  States,  ^  724; 
Code  North  Carolina,  §  1373. 

Arkansae — Micldgan  —  Mistonxl. — On 
failure  to  comply  with  an  order  for 
production  the  court  may  direct  a  non- 
suit, or  may  strike  out  any  answer  or 
plea  or  notice  given,  or  may  debar  the 
party  from  any  particular  defense  in 
relation  to  which  such  discoveiy  is 
sought.  Sandel  &  HilPs  Arkansas  Dig. 
1894,  §  ^^1  3  Howell's  Ann.  Stat.,  § 
6416;  Rev.  Stat,  of  Missouri  1889,  k 
2180.  And  in  Missouri  he  may  also  be 
punished  as  for  a  contempt.  Rev.  Stat, 
of  Missouri  1889,  $  2180. 

Vlrglnlar— West  Vliglnia. — On  failure 
of  the  party  to  make  production  within 
a  reasonable  time,  or  answer  in  writing 
upon  oath  that  he  has  not  under  his 
control  such  books  or  pap>er8,  the  court 
may  attach  him  and  compel  him  to  do 
one  or  the  other,  and  it  may  also,  if 
the  party  is  a  defendant,  set  aside  a 
plea  and  give  judgment  against  him  by 
default,  or  if  he  is  a  plaintiff  order  his 
suit  dismissed  with  costs,  or  if  he  claims 
a  debt  before  a  commissioner  disallow 
such  claim.  Code  of  Virginia  1887, 
^  3371 ;  Code  of  West  Virginia  1887, 
c-  130,  k  43- 

Idaho  —  irtali. —  If  the  writing  is  in 
the  custody  of  the  adverse  party  he 
must  have  reasonable  notice  to  produce 


it.  If  he  then  fails  to  do  so,  the  con- 
tents of  the  writing  may  be  proved  as 
in  case  of  its  loss.  Compiled  Laws  of 
Utah  1888,  ^  3905 ;  Rev.  Stat,  of  Idaho 

1887,^5991. 

Louisiana. — On  failure  to  comply 
with  the  order  for  production,  the  facts 
stated  and  sworn  to  shall  be  considered 
as  having  been  confessed  unless  satis- 
factory evidence  is  shown  of  the  impos- 
sibility of  producing  such  documents. 
Garland's  Rev.  Code  of  Louisiana,  p. 
140,  §  140. 

New  York. — **  Where  an  order,  made 
as  prescribed,  ♦  •  ♦  directs  a  discov- 
ery or  insp>ection,  the  party  in  whose 
behalf  it  was  made  may,  upon  proof 
by  affidavit  that  the  adverse  party  has 
failed  to  obey  it,  and  upon  notice 
to  him,  apply  to  the  court  for  an 
order  to  punish  him  for  the  failure. 
Upon  the  hearing  of  the  application 
the  court  may,  upon  the  payment  of 
such  a  sum  for  the  expenses  of  the 
applicant  as  the  court  fixes,  and  upon 
compliance  with  such  other  terms  as 
it  deems  just  to  impose,  permit  tlie 
party  in  default  to  comply  with  the 
order  for  a  discovery  and  inspection, 
and  for  tliat  purpose  it  may  direct 
that  the  application  to  punish  him 
stand  over  to  a  future  time.  Upon  the 
final  hearing  of  the  application  to  pun- 
ish the  party  in  default,  the  court,  in  a 
proper  case,  may  direct  that  his  com- 
plaint be  dismissed,  or  his  answer  or 
reply  be  stricken  out,  and  that  judg- 
ment be  rendered  accordingly;  or  it 
may  make  an  order  striking  out  one 
or  more  causes  of  action,  defenses. 
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XzelniiTenoM  of  sutntory  Bomodiat, — If  the  statutes  declare  that  the 
remedies  therein  provided  for  failure  to  obey  an  order  shall  be 
exclusive,  the  court  is,  of  course,  restricted  to  such  remedies,* 
and  it  is  apprehended  that  the  court  would  be  restricted  to  statu- 
tory  remedies  even  though  the  statute  did  not  expressly  provide 
that  they  should  be  exclusive. 

Hontnlt  and  Judgment  by  Befttnlt. — As  before  stated,  the  penalty  for 
noncompliance  with  an  order  for  production  is  a  nonsuit  if  the 
plaintiff  is  the  party  who  has  disobeyed  the  order,  or  a  judgment 
by  default  where  the  defendant  is  guilty  of  the  disobedience.*  But 
before  the  penalty  of  nonsuit  or  judgment  by  default  can  attach, 
an  order  for  production  must  actually  have  been  made;  the  mere 
fact  that  the  statutory  notice  to  produce  has  been  given  will 
not  authorize  the  infliction  of  the  penalty  for  nonproduction.* 
"  Failure  to  comply  with  the  notice  is  a  very  different  thing  from 


counterclaims,  or  replies  interposed  by 
him,  or  that  he  be  debarred  from  main- 
taining a  particular  claim  or  defense  in 
relation  to  which  the  discovery  or  in- 
spection was  sought.  Where  the  party 
has  failed  to  ob^y  an  order  allowing 
an  inspection  by  the  adverse  party  and 
requiring  him  to  furnish  a  copy  or  per- 
mit a  copy  to  be  taken,  the  court  may 
also  direct  that  the  book,  document, 
or  other  paper  be  excluded  from  be- 
ing given  in  evidence,  or  it  may  punish 
the  party  for  a  contempt,  or  both." 
Code  Civ.  Pro.,  4  808. 

Iowa. — On  failure  to  obey  an  order 
for  production,  or  to  state  sufficient 
cause  for  failure,  the  same  conse- 
quences shall  ensue  as  if  the  party  had 
failed  to  appear  and  testify  when  sut>- 
poenaed  by  the  party  on  calling  for 
the  books  and  papers.  Rev.  Cc^e  of 
Iowa  1888,  §  3687,  p.  1 193. 

PeimaylTaiila. — If  the  party  is  a  plain- 
tiff, the  court  may  give  judgment  for 
defendant  as  in  case  of  nonsuit,  and 
if  defendant,  judgment  against  him  by 
default  as  far  as  relates  to  such  parts 
of  the  plaintiff's  demand  or  the  de- 
fendant's defense  to  which  the  books 
or  papers  of  the  party  are  alleged  to 
apply.  I  Brightly's  Purdon's  Dig., 
p.  813,  art.  I. 

MassaobiuMtto. — If  a  party  neglects 
to  answer  interrogatories  filed  for  dis- 
covery of  facts  or  documents,  the  court 
may  enter  a  nonsuit  or  default,  as  the 
case  may  require,  and  proceed  there- 
on according  to  law.  Gen.  Stat,  of 
Mass.,  p.  791,  §59. 

1.  Birdsall  v.  Pixley,4  Wend.  (N.Y.) 
196,  otyerruliMgz  Wend.  (N.  Y.)  425, 
in  which  a  motion  for  attachment  was 


denied,  the  court  saying :  •«  The  power 
of  the  court  to  compel  discoveries  in 
cases  of  this  kind  is  limited  to  non- 
suiting a  plaintiff,  or  striking  out  a  plea 
or  notice  or  special  matter  of  a  de- 
fendant, or  debarring  him  from  any 
defense  in  relation  to  which  a  discov- 
ery is  sought ;  and  by  an  express  pro- 
vision their  power  is  confined  to  the 
remedies  mentioned."  See  also  Woods 
V.  DeFlganiere,  i  Robt.  (N.  Y.)68i; 
Gould  f.  McCarty,  11  N.  Y.  575. 

a.  Wright  V.  Crane,  13  S.  &  R.  (Pa.) 
447;  Wills  V.  Kane,  2  Grant's  Cas. 
(Pa.)  47.  See  also  McDermott  v.  U.  S. 
Insurance  Co.,  i  S.  &  R.  (Pa.)  357. 

S.  Graham  v.  Hamilton,  3  Ired.  (N. 
Car.)  381;  Parish  v.  Weed  Sewing 
Mach.  Co.,  79  Ga.  68a;  McDermott  v. 
U.  S.  Insurance  Co.,  i  S.  &  R.  (Pa.)  357. 

SeeondazyBrldanoa. — In  Illinois  there 
is  a  statute  which  provides  for  the  pro- 
duction of  books  and  papers,  but  there 
is  apparently  no  provision  relating  to 
a  failure  to  comply  with  an  order  for 
production,  and  it  has  been  held  that 
if  a  party  gives  notice  to  produce  with- 
out asking  aid  of  the  court  to  enforce 
production,  a  failure  to  produce  will 
only  entiUe  him  to  introduce  second- 
ary evidence  of  the  contents  of  the 
books  and  papers,  if  he  shows  that  they 
are  in  the  possession  of  the  adverse 
Mrty.  Hoagland  v.  Great  Western 
Tel.  Co.,  30  111.  App.  304. 

In  ^/tf^rrina,  where  tnere  are  no  stat- 
utes relating  to  the  production  and 
inspection  of  books,  pa|>ers,  and  docu- 
ments, it  has  been  held  that  a  failure 
to  produce  on  notice  entities  the  party 
giving  notice  to  put  in  secondary 
evidence  of  their  contents,  and  that 
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failure  to  comply  with  an  order  of  court  founded  thereon  for  the 
production  of  the  books  or  papers.*'*  Nor  will  the  penalty  attach 
where  the  party  gives  a  good  and  sufficient  reason  for  noncompli- 
ance *  Before  judgment  of  nonsuit  or  by  default  can  be  entered, 
the  party  seeking  production  must  make  a  motion  for  that  pur- 
pose^  and  the  party  in  default  must  be  duly  notified  of  the 
motion* 

Pnniihment  for  Contempt — So,  also,  a  party  will  not  be  punished  as 
for  contempt  for  noncompliance  with  an  order  for  production  or 
inspection  if  he  shows  a  sufficient  excuse  therefor,*  and  the 
penalty  should  not  be  imposed  until  it  is  ascertained  judicially 
that  such  noncompliance  is  not  without  good  reason.* 


the  court  should  not  order  their  pro- 
duction to  be  used  as  evidence  against 
the  party  refusing.  Golden  v,  Conner, 
89  Ala.  598. 

1.  Parish  v.  Weed  Sewing  Mach. 
Co.,  79  Ga.  682,  in  which  it  appeared 
that  although  notice  had  been  given 
there  had  been,  in  point  of  fact,  no 
requirement  by  the  court  to  produce 
then  and  there,  but  that,  on  the  con- 
trary, the  court  had  g^ven  the  plaintiff 
time  to  respond  to  the  notice  by  grant- 
ing a  continuance.  In  passing  on  the 
question  the  court  said  that  the  statute 
contemplated  "a  peremptory  require- 
ment by  the  court  to  produce  the  books 
or  papers  specified  in  the  notice,  or 
some  of  them,  before  there  can  be  a 
failure  or  refusal  *  to  comply  with  such 
an  order,'  so  as  to  entitle  the  adverse 
party,  if  plaintiff,  to  a  judgment  as  by 
default,  or  if  defendant,  to  a  judgment 
as  in  case  of  nonsuit." 

2.  Foster  v.  Sandeman,  5  Phila.  (Pa.) 
133.  See  also  Graham  v.  Hamilton,  3 
Ired.  (N.  Car.)  381. 

Wliat  IS  a  Snffleient  BaaBon. — Where  a 
rule  was  obtained  against  tlie  plaintiff 
in  a  suit  at  law  to  produce  on  the  trial 
a  certain  letter  written  by  the  plaintiff 
to  the  defendant,  and  alleged  by  the 
latter  to  have  been  returned  to  the 
plaintiff,  it  was  held  that  the  plaintiff's 
affidavit  stating  that  he  had  not  seen 
the  letter  since  he  first  sent  it,  that  he 
had  not  knowingly  destroyed  it,  and 
had  made  diligent  search  for  it  and 
could  not  find  it,  was  a  sufficient  cause 
shown  for  its  nonproduction  and  for  a 
discharge  of  the  rule.  Fuller  v.  Mc- 
Millan, Busb.  (N.  Car.)  206. 

Where  it  appears  affirmatively  from 
the  evidence  that  a  paper  which  de- 
fendant has  received  notice  to  produce 
is  not  in  his  possession,  his  failure  to 


respond  personally  to  the  notice  and 
show  that  he  has  not  possession  or 
custody  of  the  pap>er  will  not  authorize 
the  entry  of  a  judgment  by  default 
against  him.  Sutherlin  v.  Under- 
writers' Agency,  53  Ga.  442. 

Judgment  by  Defiault  on  Btrlldng  out 
Plea. — Where  a  plea  and  notice  of  the 
party  in  default  are  stricken  out,  his 
adversary  is  entitled  to  a  Judgment  by 
default  as  for  a  want  of  a  pleading. 
Follett  V.  Weed,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  360. 

Notice, — An  order  striking  out  the 
pleading  should  not  be  made  until 
notice  has  been  given  to  the  party  in 
default.     Rice  v.  Ehele,  55  N.  Y.  518. 

8.  See  statutes  cited  in  the  preced- 
ing note. 

4.  Bas  V.  Steele,  3  Wash.  (U.  S.) 
381;  Maye  v,  Carbery,  2  Cranch  (C. 
C.)  336;  U.  S.  Bank  v.  Kurtz,  2 
Cranch  (C.  C.)  342. 

5.  Holly  Mfg.  Co.  v.  Venner,  86 
Hun  (N.  Y.)  42. 

6.  Jenkins  v.  Bennett,  40  S.  Car.  393. 
Wliat  Is  a  Snffleient  Bzcnse  fat  Non- 

compUanoe. — An  affidavit  by  a  former 
member  of  a  firm,  discovery  of  the 
books  of  which  is  sought,  that  he  left 
the  firm  on  a  certain  date,  tliat  he  had 
only  occasionally  visited  the  office  of  the 
partner  who  was  in  possession  of  the 
books,  that  he  had  no  knowledge  as 
to  the  whereabouts  of  the  books,  and 
that  they  were  not  in  his  possession 
or  under  his  control,  is  sufficient 
to  excuse  him  from  making  discovery. 
Holly  Mfg.  Co.  V.  Venner,  86  Hun  (N. 
Y.)42. 

Wliat  Is  Not  a  Bnfflolent  Bxonse  finr 
Noncompliance.  —  Where  discovery  of 
the  books  of  a  former  partnership  is 
sought  from  one  of  its  members,  it  is 
not  a  sufficient  excuse  for  failure  to 
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Proof  of  Contonto  by  AfldftTit — It  has  been  held  under  the  provisions 
of  the  Nebraska  statute  relating  to  inspection  that  if  a  party 
disobeys  an  order  therefor,  his  adversary  may  oflfer  in  evidence  an 
affidavit  as  to  the  contents  of  the  books  or  papers  sought  to  be 
produced,  and  that  a  judgment  may  be  rendered  for  the  party  on 
the  evidence  contained  in  the  affidavit.* 

e.  Vacating  and  Modifying  Order. — Some  of  the  statutes 
provide  that  an  order  for  discovery  may  be  vacated  where  it  is 
shown  by  affidavit  that  it  ought  not  to  have  been  granted  *  or 
that  it  has  been  complied  with,*  or  if  the  party  required  to  make 
discovery  or  inspection  states  on  oath  that  he  has  not  possession 
or  control  of  the  books,  papers,  or  documents.*  And  it  has  been 
held  that  an  order  for  the  production  of  documents  may 
properly  be  vacated  where  it  is  shown  that  they  contain  hearsay 
evidence  only,  and  that  they  cannot  be  used  as  evidence  by 
either  party .•  The  order  must  be  vacated  by  the  court  or  the 
judge  who  made  it.®  So,  also,  the  order  can  only  be  modified  by 
the  judge  who  made  it.'' 

If  the  order  is  too  broad  it  should  not  be  wholly  set  aside,  but 
an  inspection  should  be  ordered  of  copies,  or  such  portions  as  are 
material.®  An  order  for  inspection  will  not  be  modified  by 
limiting  the  number  of  assistants  whom  the  applicant  may  employ 
to  make  the  inspection.*  But  an  order  for  inspection  which 
might  be  construed  as  authorizing  an  unlawful  act,  as,  for  instance,, 
the  breaking  open  of  a  safe  to  obtain  the  desired  inspection, 
should  be  modified.*® 

/.  Appeal — (l)  Appealability  of  Order, — There  is  some  conflict 
of.  authority  as  to  whether  an  order  granting  or  refusing  a 
discovery  or  inspection  sought  is  appealable,  and  decisions  even 
in  the  same  states  are  not  always  uniform.  Whether  or  not  such 
an  order  may  be  appealed  from,  it  is  apprehended,  must  depend 
on  express  statutory  provisions  authorizing  such  appeals,  for  it  is- 

make   discovery  that  tlie  books  had  4.  N.  Y.  Code  of  Civ.  Pro.,  §  806; 

been  removed  at  his  suggestion  to  an-  Sandel  &  Hill's  Arkansas  Dig.  1894,. 

other  city  and  placed  m  the  vault  of  §  3898 ;  Rev.  Stat,  of  Missouri  1889,  f 

his  brother,  and   that    although    tlie  2179. 

books  had  been  placed  in  the  vault  he  5.  Powell  t\  Northern  Pac.  R.  Co.,. 

could  not  find  them  after  search  and  46  Minn.  349. 

inquiry  therefor.    Holly  Mfg.  Co.  v,  6.  N.  Y.  Code  of  Civ.  Pro.,  $  806; 

Venner,  86  Hun  (N.Y.)  42.  Sandel  &  Hill's  Arkansas  Dig.  1894, 

1.  Dorchester  First  Nat.  Bank  v.  $  2898;  Rev.  Stat,  of  Missouri  1889,  f 
Smith,  36  Neb.  199.  2179. 

2.  N.  Y.  Code  of  Civ.  Pro.,  §  806;  7.  Follett  v.  Weed,  3  How.  Pr.  (N. 
Sandel  &  HilPs  Arkansas  Dig.  1894,  Y.  Supreme  Ct.)  360. 

^  2898;  Rev.  Stat,  of  Missouri  1889,  ^  8.  Clyde  v.  Rogers,  24  Hun  (N.  Y.). 

2171.     See  also  Cummer  v.  Kent  Cir-  145,  87  N.  Y.  625. 

cuit  Judge,  38  Mich.  351.  9.  VelUer  v.   Oppenheim,   75  Hun 

8.  N.  Y.  Code  of  Civ.  Pro.,  J  801;  (N.  Y.)  21,  31  Abb.  N.  Cas.  (N.  Y.) 

Ahoyke  v.  Wolcott,  4  Abb.  Pr.  (N.  Y.  181. 

Supreme  Ct.)  41;  Watts  v.  Knevals,  10.  Krooks  v.  L.  &  C.  Wise  Co.,  31 

56  N.  Y.  Super.  Ct.  592.  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.)  4L 

816  Volume  VI. 


Prodnetion  and  Inspeotion  DISCO  VER  Y.       of  Writings  andw  SUtntef. 

well  settled  that  only  final  judgments  and  orders  are  appealable 
in  the  absence  of  statutes  providing  otherwise. 

In  New  York,  where  there  is  a  statute  making  every  order  of 
the  special  term  of  a  court  affecting  a  substantial  right  appealable 
to  the  general  term  of  the  same  court,  although  it  rests  in  the 
discretion  of  the  court,*  the  weight  of  authority  holds  that  an 
order  granting  or  denying  discovery  or  inspection,*  or  an  order 
imposing  a  fine  for  refusal  to  comply  with  an  order  for  produc- 
tion,^ is  one  affecting  a  substantial  right  and  therefore  appealable. 
Such  order,  however,  is  not  reviewable  by  the  Court  of  Appeals. 
It  rests  in  the  sound  discretion  of  the  special  term,  subject  to 
review  by  the  general  term,  and  an  appeal  to  the  Court  of  Appeals 
will  be  dismissed  with  costs.* 

In  SoutA  Carolina,  where  the  Supreme  Court  is  authorized  by 
statute  to  review  any  intermediate  order  involving  the  merits  of 
an  action,*  an  appeal  from  an  order  for  inspection  has  been  per- 
mitted.®  So  in  Wisconsin  it  has  been  held  that  an  appeal  will  lie 
from  such  an  order  under  a  statute  authorizing  appeals  from 
orders  granting  provisional  remedies.''  In  Kentucky  the  right  of 
appeal  from  such  an  order  has  been  affirmed,  although  it  does 
not  appear  from  the  decision  that  the  court  relied  on  any  special 
statutory  provisions  in  support  of  its  ruling.®  In  other  jurisdic- 
tions, where  there  is  no  special  statutory  provision  authorizing 
appeals  from  such  orders,  the  right  of  appeal  has  been  denied,* 
but  it  has  been  held  that  on  appeal  from  a  final  judgment  in  the 
cause  the  order  granting  or  denying  discovery  or  inspection  may 
be  reviewed  if  objection  thereto  has  been  made  at  the  proper  time 

1.  See  article  Appeals,  vol.  2,  p.  79.    Stillwell  v.  Priest,  85  N.  Y.  649;  Jen- 

2.  Woods  V,  DeFiganiere,  25  How.     kins  v.  Putnam,  106  N.  Y.  272. 
Pr.  (N.  Y.  Super.  Ct.)522;  Thompson        5.  Code  Civ.  Pro.  S.  Car.,  ^  11. 

V.  Erie  R.  Co.,  9  Abb.  Pr.  N.  S.  (N.  6.  Jenkins  v.  Bennett,   40  S.    Car. 

Y.  Supreme Ct.)  212;  Strong  v.  Strong,  394. 

I  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  7.  Noonan  v,  Orton,  28  Wis.  386. 

333;    0*Gorman  v.   O'Gorman    (Su-  8.  Marion  Nat.  Bank  v.   Abell,  88 

preme  Ct.),  36  N.  Y.  Supp.  401 ;  Julio  Ky.  428. 

V.  Ingalls,  17  Abb.  Pr.  (N.  Y.  Supreme  •.  Carter  v.  Graves,  i  Dev.  (N.  Car.) 

Ct.)    448,   note;    Walker   v.   Granite  74;  Cleveland,  etc.,  R.  Co.  v.  Closser, 

Bank,  44  Barb.  (N.  Y.)  39;  Ansen  v.  126  Ind.  348;  Western  Union  Tel.  Co. 

Tuska,  19  Abb.  Pr.  (N.  Y.  Super.  Ct.)  v.  Locke,  107  Ind.  9.     In   this  deci- 

391 ;  Husson  v.  Fox,  15  Abb.  Pr.  (N.  sion  it  was  held  that  a  statute  authoriz- 

Y.  Supreme  Ct.)  ii64;  Holmes  v.  Cor-  ing  an  appeal  from  an  interlocutory 

nell,  7  N.  Y.  Wkly.  Dig.  375;  Brod-  order  of  a  court  for  the  payment  of 

erick  v.  Shelton,  18  Abb.  Pr.  (N.  Y.  money,  to  compel  the  execution  of  any 

Supreme  Ct.)  213;  Cornell  v.  Wool-  instrument  of  writing,  or  the  delivery 

sey,  7  N.  Y.  Wkly.  Dig.  555;  Clyde  f.  or  assignment  of  any  securities,  evi- 

Rogers,  24  Hun  (N.  Y.)  145;  Finlay  dences  of  debt,  documents,  or  things  in 

V.  Chapman,  119  N.  Y.  404;  Devlin  v.  action  did  not  refer  to  the  production 

Kelly,  II  Rep.  239.    Contra^  White  v.  of  documents  to  be  used  as  evidence, 

Munroe,  33  Barb.  (N.  Y.)  650.  since  no  delivery  in  the  sense  intended 

8.  Sudlow  V.   Knox,  4  Abb.   App.  by  the  statute  was  required  by  an  order 

Dec.  (N.  Y.)  326.  directing  production  of  a  document 

4.  Clyde  V,  Rogers,  87  N.  Y.  625;  for  inspection  or  use  as  evidence  upon 

Finlay  v.  Chapman,  119  N.  Y.  404;  the  trial. 
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and  in  the  proper  mode  and  exceptions  saved.^ 

(2)  Review. — On  appeal  from  such  an  order  the  question  for 
determination  is  whether  sufficient  appears  to  satisfy  the  court 
that  the  books  called  for  are  material  and  necessary  for  the 
applicant  as  claimed,  and  if  there  is  no  denial  of  the  facts  alleged, 
he  is  entitled  to  the  benefit  of  all  intendments  and  inferences  to 
be  drawn  from  the  allegations  made.*  The  order  will  not  be 
disturbed  on  appeal  in  the  absence  of  an  abuse  of  discretion.* 
Nor  will  an  order  which  is  too  broad  be  reversed  where  the  party 
required  to  make  production  was  not  injured  thereby.*  On  the 
other  hand,  it  is  sufficient  ground  for  the  reversal  of  an  order  that 
the  court  granting  it  exceeded  its  power,  as,  for  instance,  by 
prescribing  a  penalty  for  noncompliance.^  And  in  reversing  an 
order  the  provision  as  to  costs  is  reversed  also.* 

10.  Coiti. — If  a  party  requests  a  discovery  to  which  he  is  entitled 
before  making  a  motion  therefor,  and  is  refused,  he  is  entitled  to 
costs  of  the  motion.^  But  if  he  makes  a  motion  without  first 
applying  to  his  adversary  he  must  pay  the  costs,^  and  he  must 
pay  the  costs  if  the  application  is  denied.* 

1.  Cleveland,  etc.,  R.  Co.  v.  Clot-  9.  Walker  v.  Granite  Bank,  19  Abb. 
ser,  I261nd.  348;  Drury  v.  Young,  58  Pr.  (N.  Y.  Supreme  Ct.)  113;  Brod- 
Md.  546.  erick  v.  Shelton,  18  Abb.  Pr.  (N.  Y. 

2.  Tbompson  v,  Erie  R.  Co.,  9  Abb.  Supreme  Ct.)  213 ;  Jenkins  v,  Bennett, 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  212.  40  S.  Car.  393. 

PrMiuiiptlonaatoBiifllelaicjrof  MoTlnc  6.  Jenkins  v.  Bennett,    40  S.  Car. 

Pap^ra. — In   Illinois^  under  a  statute  394. 

authorizing  the  Circuit   Court,   "on  7.  Townsend  v.  Lawrence,  9  Wend, 

motion  and  sufficient  cause  shown,"  (N.  Y.)  458;  Brevoort  v.  Warner,  8 

to  require  the  production  of  books  and  How.  Pr.  (N.  Y.  Supreme  Ct.)  321; 

writings  which  contain  evidence  perti-  Seligman  v.  Real  Estate  Trust  Co.,  20 

nent  to  the  issue  to  be  tried,  it  has  Abb.  N.  Cas.   (N.  Y.  Supreme  Ct.) 

been  held  that  if  the  affidavit  on  which  210;  Charlick  v.  Flushing  R.  Co.,  10 

a  party  was  compelled  to  produce  an  Abb.  Pr.  (N.  Y.  Supreme  Ct.)   131; 

abstract  of  title  is    not    reserved  in  Condict  v.  Wood,  25  N.  J.  L.  319. 

record,  it  may  be  presumed  that  the  S.  Townsend  v,  Lawrence,  9  Wend, 

order  was  made  upon  good  and  suffi-  (N.  Y.)  458;  Jenkins  v,  Bennett,  40  S. 

cient  cause  shown.    Garrick  v.  Cham-  Car.  393;  Condict  v.  Wood,  25  N.  J. 

berlain,  97  111.  620.  L.  319. 

8.  O' Gorman    v,    O'Gorman    (Su-  BUciilffaii. — In  Michigan  the  statute 

preme  Ct.),  36  N.  Y.  Supp.  401.  provides  that  the  costs  shall  always  be 

4.  Cleveland,  etc.,  R.  Co.  v,  Clos-  awarded  in  the  discretion  of  the  court, 

ser,  126  Ind.  348.     See  also  Garnett  v,  2  How.  Ann.  Stat.  (Mich.),  ^6412. 

Kellogg  (Tex.  Civ.  App.  1894)  ^5  S.  ».  Condict  v.  Wood,   25  N.  J.  L. 

W.  Rep.  68a  319. 
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CROSS-REFERENCES. 

As  to  Application  of  the  Courfs  Discretion  to  Matters  of  Pleading  and  Pnutice^ 
see  the  various  articles  throughout  this  work  on  the  subjects  upon 
which  discretion  may  be  exercised,  as  APPEALS,  vol.  2,  p.  i  ; 
ARGUMENTS  OF  COUNSEL,  vol.  2,  p.  698 ;  ASSISTANCE, 
WRIT  OF,  vol.  2,  p.  975  ;  ATTACHMENT,  vol.  3,  p.  i  ;  BAIL 
AND  RECOGNIZANCE,  vol.  3,  p.  158;  BILLS  OF  PARTICU- 
LARS, vol.  3,  p.  S17;  CERTIORARI,  vol.  4.  p.  i  ;  CHANGE  OF 
VENUE,  vol.  4.  p.  373;  CONSOLIDATION  OF  ACTIONS,  vol. 
4.  p.  673  ;  CONTINUANCES,  vol.  4.  p.  822  ;  COSTS,  vol.  5.  p.  100 ; 
CROSS-BILLS,  vol.  5,  p.  624 ;  DECREES,  vol.  5,  p.  946,  etc. 

As  to  Certifying  to  a  Higher  Court  Questions  Involving  Discretion,  see  article 
CERTIFIED  CASES,  vol.  3,  p.  918. 

L  BSFlKlTlOir. — By  judicial  discretion  is  meant  that  liberty 
which  a  judge  possesses  to  decide  as  may  seem  to  him  in  the  light 
of  his  experience  right  and  just  under  the  circumstances  of  the 
particular  case,  not  being  governed  in  such  decision  by  any 
inflexible  rule  of  law,  but  being  guided  by  the  principles  of  law 
and  justice.^ 

1.  **  A  liberty  or  privilese  allowed  to  **  Discretion,  when  applied  to  a  court 

a  judge,  within  the  confines  of  right  of    justice,    means    sound    discretion 

and  justice,  but  independent  of  narrow  guided  hy  law.     It  must  be  governed 

and  unbending  rules  of  positive  law,  to  by  rule,  not  by  humor;   it  must  not  be 

decide  and  act  in  accordance  with  what  arbitrary,  vague,  and  fanciful,  but  legal 

is  fair,  equitable,  and  wholesome,  as  de-  and  reeular."      Lord  Mansfield  in  Rex 

termined   upon   the    peculiar  circum-  v.  Wilkes,  4  Burr.  2539. 

stances  of  the  case,  and  as  discerned  "  It  does  not  mean  a  wild  self-wil- 

by  his  personal  wisdom  and  experi-  fulness,  which  may  prompt  to  any  and 

ence,  guided  by  the  spirit,  principles,  every  act ;  but  this  judicial  discretion 

and  analogies  of  the  law."     Black's  is  guided  by  the  law — see  what  the  law 

Law  Diet  374.  declares  upon  a  certain  statement  of 

**The  equitable  decision  of  what  is  facts,  and  then  decide  in  accordance 

just    and    proper  under  the    circum-  with  the  law — so  as  to  do  substantial 

stances."    Bouvier,  Law  Diet.  537.  equity  and  justice."    Lord  Coke,  cited 

According  to  Lord  Coke,  by  judicial  in  Faber  v,  Bruner,  13  Mo.  543. 

discretion  is  meant  **  discernere  per  **  That  every  court  having  the  power 

lesrem  quid  sit  justum^*  '*  to  discern  to  grant  new  trials  is  to  exercise  its 

what  is  just,  in  accordance  with  the  own  discretion  upon   the  application 

law."  made  to  it,  is,  as  a  general  proposition, 

819  Volume  VI. 


Vatim. 


DISCRETION. 


Vatim. 


IL  Hatuss. — From  the  various  definitions  given,  as  shown  in 
the  preceding  note,  it  will  be  seen  that  the  authorities  differ 
widely  as  to  the  nature  of  judicial  discretion,  and  the  same  vari- 
ance is  to  be  found  in  the  numerous  decisions  upon  the  question. 

AIniM  of  Diferttion. — By  some  cases  it  is  held  that  the  discretion  of 
the  judge  is  absolute,  while  others  hold  it  to  be  so  only  when  the 
judge  exercises  "sound  discretion,"*  and  that  his  decision  is 
reviewable  for  the  exercise  of  "unsound  discretion,"*  or  for  abuse 
of  discretionary  powers.*  Some  writers,  however,  go  so  far  as  to 
hold  that  there  can  be  no  abuse  of  discretion,  and,  as  a  reason, 
state  that  a  higher  court  has,  by  its  power  to  hold  that  the  deci- 
sion of  a  lower  court  is  an  abuse  of  discretion,  too  great  an 
opportunity  to  do  away  with  the  authority  of  sudi  lower 
court.* 

Control  of  DiaoretioB  by  Buloo  of  Law. — In  this  connection  the  question 
arises  as  to  the  extent  to  which  the  judge  is  controlled  in  the 
exercise  of  his  discretion  by  the  rules  o?  law.*  As  to  this,  it 
would  seem  from  the  authorities  that  the  effect  of  the  rules  of 
law  upon  the  discretion  of  the  judge  is  not  to  direct  and  guide 
but  simply  to  limit  it — that  is,  to  prescribe  and  determine  the 


not  to  be  controverted.  This  discre- 
tion, however,  undoubtedly  to  some 
extent  is  regulated  bj  usaee,  or,  if  the 
term  is  preferred,  by  fixed  principles. 
But  by  this  is  to  be  understood  noth- 
ing more  than  that  the  same  court  can- 
not, consistently  with  its  own  dignity, 
and  with  its  character  and  duty  of 
administering  impartial  justice,  decide 
different  ways  two  cases  in  every  re- 
spect acknowledeedly  alike ;  and  judges 
upon  whom  such  a  practice  could  be 
established  would  be  obnoxious  both  to 
public  censure  and  to  public  punish- 
ment." Oneida  C.  P.  v.  People,  i8 
Wend.  (N.  Y.)  loo. 

**This  is  not  an  arbitrary  discretion, 
such  as  guides  legislative  bodies  in 
enacting  laws;  but  a  judicial  discre- 
tion, appropriate  to  a  judicial  tribunal. 
It  is  not,  as  was  explained  in  another 
connection,  the  power  of  the  particu- 
lar judge  to  do  what  he  likes ;  but  it  is 
his  individual  liberty,  the  liberty  of  the 
collective  judges,  and  an  adherence  to 
legal  principles,  so  blended  as  to  con- 
stitute an  established  course  of  jus- 
tice." I  Bishop's  Marr.  &  Div.  (6th 
cd.),  §  830. 

•*  It  would  be  a  great  mistake  to 
suppose  that  the  discretion  intended 
has  in  it  aught  of  arbitrary  caprice;  it 
is  a  regulated  and  judicial  discretion, 
governed  by  established  rules  of 
equity."    a  Minor's  Inst  7814. 
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1.  II  Cent.  L.  J,  504;  People  v. 
Superior  Ct.,  5  Wend.  (N.  Y.)  126. 

2.  II  Cent.  L.  J.  505;  17  Am.  Law 
Rev.  569.  See  article  on  Appeals, 
vol.  a,  p.  I. 

8.  See  article  on  Appeals,  vol.  2,  p.  i . 

4.  17  Am.  Law  Rev.  567,  569. 

5.  In  Oneida  C.  P.  v.  People,  18 
Wend.  (N.  Y.)  99,  Senator  Tracy  says : 
••What  is  to  be  understood  by  a  dis- 
cretion governed  by  no  fixed  legal  prin- 
ciples, is  perhaps  sufficiently  explained 
by  the  illustrations  given  in  the  opinion 
which  is  now  attempted  to  be  reviewed. 
•  ♦  ♦  It  means,  when  applied  to  public 
functionaries,  a  power  or  right,  con- 
ferred upon  them  by  law,  of  acting 
officially  in  certain  circumstances,  ac- 
cording to  the  dictates  of  their  own 
judgment  and  conscience,  uncontrolled 
by  the  judgment  or  conscience  of  others. 
But  what  is  to  be  understood  by  a  dis- 
cretion that  is  governed  by  fixed  legal 
principles  is,  I  must  be  allowed  to  say, 
something  that  I  have  not  found  sat- 
isfactorily explained,  and  what  it  is  not 
easy  for  me  to  comprehend.  ♦  ♦  ♦  Asa 
matter  of  faith,  we  can  assent  to  the  the- 
ological dogma  of  'an  overruled  free 
agency,'  but  in  a  matter  of  legal  reason- 
ing, we  are  justified  in  asking  for  pretty 
strong  evidence  to  convince  us  that  a 
judicial  discretion  can  exist  independ- 
ently of  the  right  or  power  of  exercis- 
ing it" 
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scope  within  which  the  exercise  of  discretion  is  allowed.^ 

Thus,  for  instance,  it  has  been  held  that  the  right  to  allege 
new  matter  by  a  supplemental  pleading  is  at  the  discretion  of  the 
court,  if  there  has  been  inexcusable  laches,  but  if  there  has  not 
been  unreasonable  delay,  the  court  should  grant  leave.  The 
exercise  of  judicial  discretion  is  thus  limited  to  cases  where  there 
has  been  laches,  but  once  this  fact  appears,  the  granting  or  with- 
holding leave  is  entirely  at  the  discretion  of  court.*  So,  also, 
where  a  new  defense,  though  legal,  is  inequitable.^  Where  a  plea 
puis  darrein  continuance  is  not  unreasonably  filed,  its  rejection  is 
discretionary  with  the  court.*  In  view  of  the  fact  that  in  the 
great  number  of  cases  cited  as  instances  of  judicial  discretion,  the 
decisions  are  reviewable  on  appeal,^  it  has  been  argued  by  some 
that  the  term  should  be  applied  only  in  those  cases  where  the 
decision  of  the  judge  is  conclusive  and  final,®  as,  for  example,  in 


1.  *'  If  a  rule  is  laid  down,  the  court 
has  judicially  legislated  on  the  sub- 
ject, and  there  is  no  way .  of  distin- 
guishing it  from  any  other  portion  of 
the  legal  system.  For  it  is  impossi- 
ble that  there  should  be  a  divided 
supremacy,  except  in  the  sense  that 
the  rule  defines  the  province  of  free- 
dom, but  leaves  it  absolute  within  that 
province."     17  Am.  Law  Rev.  569. 

**  The  discretion  spoken  of  is  said  to 
be  a  legal  discretion,  not  arbitrary, 
and  yet  it  is  not  governed  by  fixed 
rules,  for  then  there  were  no  discre- 
tion. If  in  all  cases  established  rules, 
whether  of  practice  or  statutory,  con- 
trolled the  judgment  and  action  of  the 
court  in  granting  or  refusing  new 
trials,  a  new  trial  would  be  a  matter 
of  right  in  cases  within  the  rule,  and 
not  a  favor  or  in  the  discretion  of  the 
court.  Courts  could  not  then  be  gov- 
erned by  circumstances  and  *act  with- 
out other  control  than  their  own  judg- 
ment.* ♦  ♦  ♦  Every  fixed  rule  of  law 
applicable  to  a  case  must  be  enforced 
at  the  demand  of  any  suitor.  Courts 
have  not  the  right  or  legal  power  to  re- 
fuse it.  When  it  is  said  that  something 
is  left  to  the  discretion  of  a  judge,  it 
signifies  that  he  ought  to  decide  ac- 
cording to  the  rules  of  equity  and  the 
nature  of  circumstances,  and  so  as  to 
advance  the  ends  of  justice.  Whenever 
a  clear  and  well-defined  rule  has  been 
adopted,  not  depending  upon  circum- 
stances, the  court  has  parted  with  its 
discretion  as  a  rule  of  judgment.  Dis- 
cretion may  be,  and  is,  to  a  very  great 
extent,  regulated  by  usage  or  by  prin- 
ciples which  courts   have  learned  by 


experience  will,  when  applied  to  the 
great  majority  of  cases,  best  promote 
the  ends  of  justice,  but  it  is  still  left 
for  the  courts  to  determine  whether  a 
case  is  •  exactly  like  in  every  color, 
circumstance,  and  feature'  to  those 
upon  which  the  usage  or  principle  was 
founded,  or  in  which  it  has  been  ap- 
plied."    Piatt  V,  Munroe,  34  Barb.  (N. 

2.  Medbury    v.    Swan,    46    N.   Y. 

300. 

**What  is  meant  in  Medbury  v. 
Swan,  and  I  think  what  is  there  ex- 
pressed when  the  case  is  taken  alto- 
gether, is  that  there  is  no  such  abso- 
lute unrestrainable  right  to  plead,  by 
a  supplemental  answer,  matter  newly 
arisen,  as  that  the  court  may  not  con- 
trol the  exercise  of  the  right  within 
the  limits  which  have  been  long  estab- 
lished, by  refusing  leave  thus  to  answer 
when  long  delay  has  intervened,  or 
fraud  is  shown,  or  injustice  will  be 
wrought  by  allowing  the  new  defense. 
That  was  a  case  presenting  the  ques- 
tion of  laches.  The  motion  there  was 
denied  below,  upon  the  ground  that 
laches  existed.  This  court  held  that 
there  was,  upon  the  facts,  a  discretion 
to  be  exercised,  and  that  an  order  made 
in  the  exercise  of  that  discretion  was 
not  appealable.''  Holyoke  v.  Adams, 
59  N.  Y.  237.  See  also  Reese  v.  Jones, 
84  N.  Car.  597. 

8.  Harding  v.  Minear,  54  Cal.  506. 

4.  Cummingsf .  Smith,  50  Me.  569. 

6.  See  article  on  Appeals,  vol.  a, 
p.  I. 

6.  II  Cent.  L.  J.  507.  The  writer, 
in  suggesting  this  use  of  the  term  and 
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the  granting  of  a  new  trial,^  or  refusing  a  mandainus»*  and  this 
would  seem  to  be  the  more  exact  and  appropriate  use  of  the  term 
"  judicial  discretion." 


speaking  of  the  cases  in  which  it  is 
improperly  used,  sajs :  ''It  being  ad- 
mitted that  there  are  some  matters 
which  are  controlled  by  the  discretion 
of  the  trial  court,  this  discretion,  when 
exercised,  should  be  as  binding  as  a 
statutory  mandate.  The  statutes  di- 
rect that  certain  matters  shall  be  sub- 
mitted to  a  jury.  This  must  be  done, 
and  the  result  is  reviewable  by  an 
appellate  court,  because  it  is  governed 
by  rule.  They  have  first  the  facts  as 
ascertained ;  second,  the  law ;  and  third, 
the  conclusion  or  judgment  which 
must  be  set  aside  if  it  is  not  the  logical 
conclusion  deducible  from  the  premises 
of  fact  and  law.  Another  statute  di- 
rects that  certain  other  matters  shall 
be  submitted  to  the  discretion  of  the 
judge.  The  result  is  not  reviewable 
by  appellate  courts,  because  there  is  no 
ascertained  minor  premise  to  the  syl- 
logism. The  facts  submitted  are 
known,  and  the  result ;  but  nothing  can 
reveal  the  workings  of  conscience,  or 
delve  into  the  unrestrained  will  of  the 
judge.  We  have  thus  an  infallible 
arbiter  to  this  extent — that  there  is  no 
exterior  means  of  convicting  con- 
science of  error,  because  its  operations 
arc  unknowable.  It  would  therefore 
be  conducive  to  exactness  in  legal 
science,  were  the  term  "discretion" 
applied  only  to  that  function  of  a  judge 


which  is  absolutely  conclusive  as  to 
those  things  submitted  to  it.  To  say 
that  there  are  things  in  his  discretion, 
but  that  he  must  use  a  "  sound  discre- 
tion "  in  reference  to  them,  is  to  give 
him  no  discretion  at  all,  and,  besides, 
such  language  leads  to  an  erroneous 
view  of  discretion  proper.  No  attor- 
ney would  hesitate  to  appeal  a  case  on 
the  ground  that  opposing  counsel  had 
been  allowed  improper  latitude  in  his 
address  to  a  jury.  Many  judgments 
have  been  reversed  for  this  very  rea- 
son ;  yet  it  is  said  that  such  matters  are 
in  the  discretion  of  the  trial  court,  and 
also  that  appellate  courts  will  not  in- 
terfere with  discretionary  matters. 
Properly  speaking,  very  few  of  the 
instances  cited  in  the  first  part  of  this 
article  are  "in  the  discretion  of  the 
judge."  Such  expressions  generally 
mean,  simply,  that  as  the  written  law 
cannot  cover  the  modus  operandi  of 
all  judicial  procedure,  certain  features 
thereof  are  for  the  time  being  intrusted 
to  the  judgment  of  the  court.  They 
do  not  mean  that  the  act  is  not  review- 
able, because  such  acts  have  been,  and 
are,  daily,  commended  on,  affirmed  or 
overturned." 

1.  Holyoke  v,  Adams,  59  N.  Y.  333. 
See  article  on  New  Trial. 

S.  Ex  p,  Skaggs,  19  Mo.  339.  See 
article  Mandamus. 
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DISMISSAL,  DISCONTINUANCE,  AND 
NONSUIT. 

By  William  P.  AiKm. 
L  SBTIHITIOirs,  828. 

1.  Nonsuit,  828. 

2.  Discontinuance,  829.  ^^ 

3.  Dismissal,  829. 

a.  In  Chancery  Practice,  829. 

b.  Under  Code  Procedure,  829. 

4.  Points  of  Similarity,  829. 

n.  In  What  Cases  Applicable,  83a 

1.  Nonsuits,  830. 

2.  Discontinuances,  830. 

3.  Dismissals,  831. 

m.  In  What  Cotot  Tazeh,  833. 

1.  In  General,  832. 

2.  At  Chambers,  832. 

3.  At  Special  Term,  832. 

4.  At  General  Term,  832. 

5.  On  Trial  De  Novo,  833. 

6.  ^^^7r^  Referee,  833. 

IV.  VOLTOTAET  TEEMIHATIOir  OF  THE   SUIT  OH   KOHOH  OF   THE 

PLAIHTIFr,  833. 

1.  In  General,  833. 

2.  Of  Bills  in  Chancery,  833. 

3.  Nonsuit  or  Discontinuance,  834. 

4.  Without  Prejudice,  835. 

5.  Time  when  the  Plaintiff  must  Act,  835. 

a.  Not  after  Final  Adjudication,  835. 

b.  At  Any  Time  before  Final  Decree,  836. 

c.  Before  Rendition  of  Verdict  or  Judgment,  836, 

(i)  In  General,  836. 

(2)  After  Special  Verdict,  838. 

(3)  The  Modern  Rule,  838. 

(4)  Rule  in  New  England  and  in  Federal  Courts,  841. 

d.  Before    Trial,  upon   New   Trial,  &r   after  Rehearing 

Granted,  842. 
N  e.  After  Amendment,  843. 

/.  In  Term,  843. 

6.  When  a  Voluntary  Termination  Cannot  be  Had,  843. 

a.  When  Prejudicial  to  Defendant,  843. 

b.  After  Rights  Acquired  by  Third  Persons,  8 -A 

c.  After  Interlocutory  Decision,  846. 

d.  After  Defendant* s  Plea  Seeking  Affirmative  Relief,  847, 

e.  After  Plea  of  Tender,  or  Payment  into  Court,  852. 
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f.  After  Merger  by  OnUr  to  Interplead^  85a. 

g.  Plaintiff  in  Contempt,  852. 

h.  By  Nominal  Plaintiff  or  Trustee,  853. 

7.  In  Suit  Brought  on  Behalf  of  Others,  853. 

8.  Bill  to  Establish  Second  Equity,  854. 
<^,  By  a  Portion  of  Coplainttffs,  854. 

10.  By  Attorney  without  Special  Authority,  or  by  CUeni  withtmi 

Attorney's  Consent,  855. 

11.  By  Intervener,  856. 

12.  Bv  Infant,  856. 

13.  As  to  a  Portion  of  Codefendants,  856, 

a.  In  General,  856. 

b.  In  Actions  Ex  Contractu,  857. 

(i)  General  Rule,  %^7. 

(2)  Objection  Waived  if  Not  Taken  Seasonabfy,  Z60. 

(3)  Collateral  Attack,  860. 

(4)  Where  Authorised  by  StatuU.Uia. 

c.  In  Actions  of  Tort,  863. 

d.  In  Criminal  Cases,  865. 

14.  As  to  Part  of  Claim,  865. 

a.  At  Common  Law,  865. 

b.  Under  Modern  Practice,  865. 

15.  Dismissal  of  Plea  by  Defendant  when  R^ardid  as  Plain- 


tiff,^^, 
Whc 


16.  To  What  Tribunals  the  Right  Extends,  866. 

▼•  LBAYI  of  COTTBT  AKD  EVTBY,  868. 

1.  Leave  of  Court,  868. 

a.  In  General,  868. 

b.  Under  Common-law  Practice,  868. 
C,   Under  Code  Procedure,  868. 

(1)  Order  and  Service  Thereof,  ^6^, 

(2)  Ex  Parte  Order,  869. 

(3)  Leave  Discretionary,  870. 

d.  Dismissals,  871. 

e.  Discontinuance,  etc.,  at  Instance  of  Defendant,  872. 
/.   Time  when  Order  Takes  Effect,  872. 

2.  Entry  of  Order,  872. 

▼L  XWOLUHTARY    TEBMIKATIOH    OF  THE   SUIT    OV   MOTIOIT  OF   LB 
ADYER8E  PABTT,  875. 

1.  By  Whom  Made,  875. 

2.  Where  Motion  to  Dismiss  Appropriate  at  Law,  876, 

a.  Based  Oft  Record,  876. 

b.  Nature  and  Scope  of  Motion,  877. 

c.  Motion  to  Discontinue,  877. 

3.  In  Chancery,  877. 

4.  The  Motion  must  Be  Specific,  878. 

a.  General  Rule,  878. 

b.  Grounds  Stated  Are  Exclusive,  879. 

c.  General  Specification  Insufficient,  879. 

d.  On  General  Demurrer  in  Chancery,  88a 

5.  Renewal  of  Motion,  880. 

6.  Oral  Motion,  880 

7.  One  Order  Only  will  be  Made,  880. 

8.  Time  When  Motion  must  be  Made,  880. 

a.  In  Equity,  880. 

(I)  At  Hearing,  880. 
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(2)  After  Hearing,  88i. 

(3)  In  Term,  881. 

(4)  After  Appeal,  881. 

b.  At  Law,  881. 

c.  Under  Code  Procedure,  882. 

d.  After  Death  of  Plaintiff,  882. 

e.  By  Defendant  while  in  Contempt,  882. 
/.  By  Defendant  while  in  Default,  883. 
Z,  After  Death  of  Codefendant,  884 

9.  IVotice  of  Motion,  884. 

10.  Notice  of  Discontinuance,  885. 

1 1 .  Grounds  of  Dism  issal,  88 5 . 

a.  Want  of  furisdiction,  885. 

(1)  Of  Subject  Matter,  885. 

{a)  In  Gefteral,  885. 

\b)  Objection  How  Taken,  887. 

\c)  Who  may  Move  to  Dismiss,  888. 

{d)  Proper  Time  for  Motion,  888. 

(e)  By  Nonsuit,  888. 

(2)  Of  Person,  Z^g, 

b.  Want  of  Equity,  890. 

(i)  In  General,  890. 

(2)  Objection  How  Raised,  891. 

(3)  Equity  Defectively  Stated,  893. 

(4)  At  What  Time  and  What  Stage  of  Cause,  894. 

(5)  By  One  Codefendant,  894. 

(6)  Under  Code  Procedure,  895. 

c.  Remedy  at  Law,  895. 

d.  Defect  of  Parties,  %<)7, 

(1)  Want  of  Parties,  897. 

{a)  In  General,  897. 

(b)  Where  Dismissal  Appropriate,  899. 
{c)   Under  Code  Procedure,  900. 

(d)  By  Nonsuit,  901. 

(2)  Misjoinder  of  Parties,  901. 

{a)  By  Dismissal  in  Chancery,  901. 
{b)    Under  Code  Procedure,  901 . 
{c)  By  Nonsuit,  902. 

(3)  By  a  Portion  of  Codefendants  as  to  Them,  902. 

(a)  Dismissal  of  Improper  Party,  902. 
{b)    upon  Disclaimer  of  Interest,  903. 

(c)  Nonsuit  by  One  Codefendant,  903. 

e.  Want  of  Prosecution,  904. 

(i)  Statement  and  Scope  of  the  Rule,  904. 

(2)  Dismissal  of  Bill  in  Chancery,  905. 

(3)  Nonsuit  in  Actions  at  Law,  907. 

(4)  Under  Code  Procedure,  910. 

(5)  Time  when  the  Motion  is  Appropriate,  911. 

(6)  Notice  of  the  Motion,  914. 

(7)  Granting  the  Motion  Discretionary,  914. 

(8)  By  Special  fudge,  919. 

(9)  Without  Prejudice,  919. 

f.  Disobedience  to  Order  of  Court,  919. 

g.  Laches,  920. 

h.  Premature  Ground  of  Action,  (^2\, 
i.  Grounds  of  Discontinuance,  gii, 

( 1 )  ///  General,  92 1 . 

(2)  Gap  in  Proceediftgs,  etc,  921. 
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(3)  Change  of  Venue,  924. 

(4)  Death  of  Defendant,  924. 

(5)  Failure  to  Take  fudgment  Nil  Dicit,  924. 

(6)  Omission  Due  to  Act  of  Official  or  Defendant^  924. 

(7)  On  Motion  of  Defendant,  924. 

(8)  Construction  of  Discontinuances  Liberal^  927. 

(9)  Defects  in  Pleading,  927. 

(10)  Unauthorized  Suit,  931. 

(11)  Bankruptcy  of  Plaintiff,  g'^2. 

(12)  Another  Suit  Pert  ding,  or  Pes  Adjudicata,  932, 
(i  3)    Want  of  Evidence,  933. 

{a)  Isofisuits,  933. 

aa.  In  General,  933. 
bb.   The  Motion  Not  Favored,  941. 
cc.  Effect  of  Motion  as  an  Admission,  942. 
dd,    Wheti  Motion  Properly  Denied,  943. 
ee.  Proper  Time  to  Make  the  Motion,  947. 
ff.  Completion  of  Proof  by  Subsequent  Evi* 

dence,  950. 
gg.  Motion  Waives  Right  of  Submission,  95 1 , 
kh.  Argued  and   Decided   in  Presence  of 


fury,  952. 

'V  Whc     - 


a.   To  What  Tribunals  and  in  What  Cases 
Applicable,  952. 
{b)  Dismissals  under  Code  Procedure,  953. 
\c)  Dismissals  in  Chancery,  953. 

YIL  TIBMIHATIOH   OF    THE    SUIT   BT    COM8EMT,   OB   SUB]CI88I0ir   TO 
ABBITBATIOH,  955. 

1.  By  Consent,  955. 

2.  By  Submission  to  Arbitration,  957. 

VIU  Bt  the  Cottbt  of  Its  Owh  Motion,  961. 
IX.  Implied  Dismissals,  961. 
X.  Waiveb,  962. 

1.  Of  Right  to  Dismiss,  962. 

2.  Of  Right  to  Nonsuit,  964. 

3.  Of  Discontinuance,  965. 

4.  Waiver  by  Agreement,  965. 

XL  Rbtehtioh  fob  Pabtial  Relief,  965. 

1.  In  General,  965. 

2.  Where  No  Relief  is  Authorized,  966. 

3.  In  Injunction  Cases,  967. 

4.  In  Attachment  Cases,  9iS8. 

5.  In  Case  of  Partial  Nonsuit  '^69. 

Xn.  IMPOSITIOH  OF  TEBMS,  969. 

I.  On  Dismissal,  969. 

a.  General  Rule,  969. 

b.  Award  of  Costs,  969. 

(\)  In  General,  969. 

(2)  Where  Plaintiff  Relieved  of  Costs,  971. 

(3)  Defendants  Bankruptcy,  973. 

(4)  Dismissal  before  Appearance,  973. 

(5)  Unauthorized  Bill,  974. 

(6)  Against  Legal  Representative,  974. 
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(7)  Infant  Plaintiff,  974. 

(8)  Dismissal  far  Want  of  Jurisdiction,  974. 

2.  On  Discontinuance,  974. 

3.  On  Nonsuit,  977. 

4.  Effect  of  Nonpayment  of  Costs,  977. 

5.  Costs  on  Denial  of  Motion,  978. 

xm  Effect  of  Tebminatioh  of  the  Smr,  973. 

1.  General  Rule  and  Its  Extent,  978. 

2.  Effect  on  Right  to  Sue  Bond,  981. 

3.  Nullification  of  Orders,  982. 

4.  Release  of  Funds,  983. 

5.  Effect  of  Dismissal  of  Levy,  983. 

6.  /«  Replevin,  983. 

7.  //I  Foreign  Attachment,  984. 

8.  /;/  Criminal  Cases,  984. 

9.  £y<^r/  i7«  Defendant's  Pleadings,  984. 

10.  Contnt  between  Codefendants,  986. 

11.  Proceedings  in  Intervention,  986. 

12.  Decree  Dismissing  Part  of  the  Defendants,  986. 

13.  Dismissal  of  Amended  Bill,  986. 

14.  Nonsuits  Equal  to  Verdict  by  Statute,  986. 

1 5.  Effect  as  a  Bar,  986. 

a.  General  Rule,  986. 

b.  Extent  of  the  Rule,  988. 

c.  Termination  by  Consent,  991. 

d^  Dismissal  upon  the  Merits,  991. 
(i)  In  General,  991. 

(2)  Presumption  as  to  Merits,  993. 

(3)  '*  Without  Prejudice**  994. 

XIV.  Appeals  fbom  Decisiohs  TEBMnrATnrG  the  Cause,  997. 

1.  Finality,  Findings,  etc.,  997. 

2.  When  Appeal  or  Writ  of  Error  will  Lie,  998. 

a.  Involuntary  Dismissal,  998. 

b.  Involuntary  Nonsuit,  1000. 

c.  Involuntary  Discontinuance,  looi. 

3.  When  Appeal  or  Writ  of  Error  will  Not  Lie,  lOOi. 

a.  Interlocutory  Judgments,  Orders,  or  Decrees,  lOOI. 

b.  Voluntary  Dismissal,  etc,  1003. 

4.  Exceptions  Required,  1004. 

5.  The  Record,  icx>4. 

6.  General  Principles  of  Review,  1004. 

7.  Dismissals  by  Appellate  Courts,  1004. 

CROSS-REFERENCES. 

As  to  Other  Methods  of  Taking  a  Case  from  the  Jury  for  Failure  of  Proof, 
see  ante,  articles  DEMURRERS  TO  EVIDENCE,  p.  438.  and 
DIRECTING  VERDICT,  p.  667. 

Dismissal  of  Appeals,  see  article  APPEALS,  vol.  2,  pp.  I,  61-63,  335 
et  seq.,  358. 

Disffiissal  of  Appeals  for  Failure  to  File  Brief,  see  article  BRIEFS, 
vol.  3,  p.  727  et  seq. 

Dismissal  of  Cross  Bills,  see  article  CROSS  BILLS,  vol.  5,  p.  624. 

Dismissal  of  Cross  Complaints,  see  article  CROSS  COMPLAINTS, 
vol.  5,  p.  673. 

Dismissal  of  Petition  for  and  Writ  of  Certiorari,  see  article  CERTI- 
ORARI, vol.  4,  pp.  160  et  seq,,  233  et  seq. 

Dismissal,  etc,  for  Failure  to  Furnish  Bill  of  Particulars,  see  article 
BILLS  OF  PARTICULARS,  vol.  3,  p.  539. 
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Discontinuance,  etc,  in  Condemnation  Proceedings,  see  article  EMI- 
NENT DOMAIN. 

Dismissal,  etc,  for  Failure  to  All^e  or  Prove  Performance  of  Con- 
ditions Precedent,  see  article  CONDITIONS  PRECEDENT,  vol. 
4.  pp.  66i,  663. 

Dismissal  of  Action  for  Champerty,  see  article  CHAMPERTY  AND 
MAINTENANCE,  vol.  4.  p.  368. 

Dismissals  on  Demurrer,  see  ante,  articles  DEMURRERS  A  T  COM- 
MON LAW,  ETC,  p.  292.  and  DEMURRERS  IN  CHAN^ 
CERY.  p.  391. 

Appeals  from  Dismissals,  etc,  see  article  APPEALS,  vol.  2,  pp.  i . 
54,  103  et  seq. 

Review  of  Involuntary  Nonsuit  by  Certiorari,  see  article  CER  TIO- 
RARI,  vol.  4,  p.  102. 

Additional  Allowance  upon  Discontinuance,  see  article  DISCON- 
TINUANCES, vol.  I.  p.  228. 

L  Defdtitiohs— 1.  Honiuit.— A  nonsuit  is  the  name  of  a  judg- 
ment rendered  against  a  plaintiff  in  a  legal  proceeding  upon 
his  inability  to  maintain  his  cause  in  court,  or  when  he  refuses  or 
neglects  to  proceed  to  trial  after  issue  joined  and  without  deter- 
mination of  the  issues.*  A  nonsuit  is  either  voluntary  or 
involuntary. 

Voluntary. — It  is  voluntary  when  the  suit  is  terminated  by  the 
plaintiff  of  his  own  free  will.* 

Involmitary. — It  is  involuntary  where  compulsorily  granted  by 
the  court,  or  submitted  to  on  account  of  an  adverse  ruling  of  the 
court.' 

1.   Bouvier  Law  Diet.,  tit.  Nonsuit.  suit.    Hall  v.  Blake.Wright (Ohio) 489. 

A  Honinit  is  a  Trial  by  Court  within  Denying  Bnle  Abaolnte.— In  Alley  v. 

the  meaning  of  §  1346,  N.  Y.  Code  Civ.  Halcombe,  96  Ga.  810,  it  was  held  that 

Pro.    Van  Doren  f/.  Horton.iQ  Hun(N.  a  judgment  denying  a  rule  absolute 

Y.)7.  upon  a  mortgage  foreclosure  was   in 

"Judgment"  Unknown  at  Common  effect  a  judgment  of  nonsuit. 
Law. — In  strictness  there  never  was  a  Meaning  of  Term  in  Statute. — In  dis- 
"judgment"  of  nonsuit  at  common  cussing  a  section  of  the  Illinois  stat- 
law.  "  No  plaintiff  could  be  nonsuit-  ute  of  limitations,  it  was  said  in  Her- 
ed  against  his  will.  He  failed  to  ap-  ring  v.  Poritz.  6  111.  App.  208  :  **  The 
pear  at  the  appointed  time,  generally  word  'nonsuited  '  in  the  above  statute 
at  nisi  prius  (I  believe  there  were  has  a  well-understood  technical  mean- 
other  stages  of  a  cause  in  which  there  ing,  and  being  employed  in  a  statute 
might  be  nonsuits),  and  his  nonap-  relating  to  proceedings  in  courts  it 
pearance  was  recorded,  returned  to  should  be  taken  in  a  technical  sense, 
the  court  in  banc,  and  then  judgment  there  being  nothing  in  the  context  to 
was  given  against  him  that  the  de-  show  to  the  contrary.  That  meaning 
fendant  go  without  a  day,  etc."  Per  is:  *  adjudged  to  have  deserted  the  suit 
Bramwell,  L.J.,  in  Poyser  v.  Minors,  by  default  of  appearance  as  plaintiff. 
7  Q.  B.  Div.  336.  Nonsuit  is  to  determine  of  record  that 

*' A  Nomnit  at  Common  Law  was  noth-  the  plaintiff  drops  his  suit  on  default 

ing   more  than   a   declaration   by  the  of  appearance  when   called    in  court, 

court  that  the  plaintiff  had  made  de-  "When  a  plaintiff,  being  called  in  court, 

fault  in  appearing  at  the  trial  to  prose-  declines  to  answer,  or  when  he  neg- 

cute  his  suit."     Poyser   r.    Minors,  7  lects  to  deliver  his  declaration,  he  is 

Q.    B.     Div.    329.     Compare    King   v.  supposed  to  drop  his  suit;  he  is,  there- 

Clendamel,  2  Miles  (Pa.)  168.  fore,  nonsuited.'     Webster's  Diet." 

Finding  ai  in  Case  of   Honinit.~A  2.   Huntr.  Griffin,  49  Miss.  742.    See 

court  of   errors    will   deem  a   finding  also  Den  v,  Franklin,  5  N.  J.  L.  982. 

made  by  the  jury  under  instruction  to  8.  See  infra,  VI.  Involuntary  Termi- 

find    as   in   case   of    nonsuit,   a   non-  nation,  etc. 

828  Volume  VI. 


Peflnitions. 


DISMISSAL, 


Points  of  Simil  rity. 


2.  Disoontinuance. — The  term  discontinuance  is  the  name  ap- 
plied to  the  voluntary  withdrawal  of  a  suit  by  a  plaintiff,  or  where 
he  is  regarded  as  out  of  court  by  some  technical  omission,  mis- 
pleading, and  the  like.*  (See  injfra,  VI.  \i,  e.  Want  of  Prosecu- 
tion.)    Like  a  nonsuit,  it  is  voluntary  or  involuntary.* 

3.  Dismissal — a.  IN  CHANCERY  Practice. — In  chancery  prac- 
tice, dismissal  is  the  name  of  a  decree  rendered  against  the  com- 
plainant upon  the  voluntary  withdrawal  of  his  suit  or  where  it  is 
adjudged  that  the  relief  asked  for  is  denied.* 

b.  Under  Code  Procedure. — Under  code  procedure  a  dis- 
missal is  equivalent  to  a  nonsuit  in  actions  at  law.* 

4.  Points  of  Similarity. — In  legal  effect  nonsuits,  discontinu- 
ances, and  dismissals  closely  resemble  each  other.*  A  discontinu- 
ance is   a  species  of    dismissal ;  •    and  nonsuits  are  sometimes 


1.  M'Afee  v.  Patterson,  2  Smed.  &  M. 
(Miss.)  593;  McGuire  r.  Hay,  6 
Humph.  (Tenn.)  419;  Bayless  v,  Tou- 
sey,  20  Ind.  151. 

2.  It  is  a  voluntary  discontinuance 
where  the  plaintiff  withdraws  his  suit 
of  his  own  free  will.  It  is  involun- 
tary where  the  suit  is  deemed  out  of 
court  as  a  result  of  some  technical 
omission  or  inispleading.  Hunt  v. 
Griffin,  49  Miss.  742. 

8.  Camden,  etc.,  R.  Co.  v,  Stewart, 
19  N.  J.  Eq.  69. 

Failure  to  Sue.— A  dismissal  of  a  suit 
brought  by  a  widow  of  a  deceased 
to  recover  damages  for  his  death  is 
not  a  "  failure  to  sue"  within  the  in- 
tent of  a  statute  providing  that  the 
children  may,  in  case  of  the  widow's 
failure  to  sue,  institute  an  action.  Mc- 
Namara  v,  Slavens,  76  Mo. 329. 

4.  Collins  V,  Waggoner,20  Wis.  48. 

6.    Hunt  V,  Griffin,  49  Miss.  742. 

Hon  Prosequitur  Equiyalent  to  Hon- 
suit. — A  *•  judgment  of  non  pros,"  or 
non  prosequitur t  is  a  judgment  of  the 
court  on  motion  of  the  defendant  in 
a  civil  action  in  case  the  plaintiff  does 
not  file  his  declaration  or  replication 
in  due  time,  and  is  not  to  be  con- 
founded with  a  noL  pros,  or  nolle  pro- 
sequi, by  which  the  plaintiff  or  the  at- 
torney for  the  state  voluntarily  de- 
clares that  he  will  not  further  prose- 
cute a  suit  or  indictment  or  a  particu- 
lar count  in  either.  Com.  v,  Casey, 
12  Allen  (Mass.)  218.  Sec  infra,  VI. 
11./.   Want  of  Prosecution, 

In  I  Tidd  Pr.  458,  it  is  said 
that  the  judgment  of  non  pros,  or 
nonsuit  (the  two  terms  meaning  the 
same  thing,  but  the  former  being 
proper  in  actions  by  bill,  and  the  latter 


in  actions  by  original  writ)  is  founded 
on  the  statute  13  Car.  11,  which  enacts 
that  unless  the  plaintiff  shall  file  his 
declaration  within  a  certain  time  a 
judgment  of  nonsuit  may  be  entered 
against  him. 

HoUe  Prooeqoi. — A  nolle  prosequi  or 
dismission  is  simply  an  agreement  not 
to  proceed  further  in  the  suit  as  to  the 
particular  person  or  cause  of  action. 
Hale  V,  Crowell,  2  Fla.  534. 

In  Tennessee  the  terms  nolle  prosequi 
and  **  nonsuit*'  are  confounded,  and 
whereas  at  common  law  a  plaintiff 
could  enter  a  nolle  prosequi,  he  might 
under  the  Act  of  1801,  c.  6,  §  58,  enter 
a  nonsuit.  Partlow  v.  Elliott,  Meigs 
(Tenn.)  547- 

6.  Hunsden  v,  Churchill,  20  Minn. 
408. 

"  A  discontinuance  is  somewhat 
similar  to  a  nonsuit ;  for  when  the 
plaintiff  leaves  a  chasm  in  the  pro- 
ceedings of  his  cause,  as  by  not  con- 
tinuing the  process  regularly  from  day 
to  day,  and  time  to  time,  as  he  ought  to 
do,  the  suit  is  discontinued,  and  the 
defendant  is  no  longer  bound  to  attend  ; 
but  the  plaintiff  must  begin  again  by 
suing  out  a  new  original,  usually 
paying  costs  to  his  antagonist." 
Hoover  v.  Mitchell,  25  Gratt.  (Va.) 
390. 

Withdrawal. — Withdrawing  a  suit  is 
an  expression  used  in  common  par- 
lance as  equivalent  to  discontinuance. 
Lowry  v.  McMillan,  8  Pa.  St.  157. 

Informal  Motion  to  Dismiis. — In  chan- 
cery a  motion  **  for  leave  to  enter  a  dis- 
continuance" may  be  treated  as  an 
informal  motion  for  an  order  of  dis- 
missal. Kempton  v.  Burgess,  13^ 
Mass.  192. 
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informally  entered  as  dismissals,^  and  voluntary  nonsuits  are 
equivalent  to  voluntary  discontinuances.* 

IL  IH  What  Case  Applicable—I.  HonfuitA.— Nonsuits  are  appli- 
cable only  to  cases  arising  before  common-law  tribunals,'  and 
cannot  be  resorted  to  in  actions  of  an  equitable  nature  unless  by 
virtue  of  statutory  authority.* 

2.  Discontinuanoes. — The  rule  just  stated  in  respect  of  nonsuits 
is  also  true  of  discontinuances,*  which,  however,  are  applicable  to 
every  kind  of  actions  arising  before  the  proper  tribunal,*  whether 
civil  or  criminal.^ 

Exceptions  to  Bnle. — In  actions  where  both  parties  are  actors  neither 
party  can  put  the  other  out  of  court  to  his  detriment.®    So  where 


1.  Glascock  V,  Brandon,  35  W.  Va. 
84. 

Honmiit  for  BicmlMal.— Where  the 
same  court  administers  both  law  and 
equity,  the  entry  by  mistake  of  a 
judgement  of  nonsuit  for  a  decree  of 
dismissal  for  want  of  prosecution  will 
not  affect  the  plaintiff's  right  to  bring 
a  new  suit  for  the  same  cause  of  ac- 
tion. Lindley  v.  Payne,  3  Litt.  (Ky.) 
299. 

Dismiical  and  Homnit  Hot  TwoHon- 
tnitt. — A  dismissal  and  a  nonsuit  are 
not  equal  to  two  nonsuits  within  the 
contemplation  of  a  statute  making  two 
nonsuits  equal  to  a  verdict.  Bullock 
V.  Perry,  2  Stew.  &  P.  (Ala.)  320. 

Dismiital  Not  a  Botrazit. — When  an 
equity  cause  has  not  been  set  down 
for  hearing,  a  dismissal  is  not  equiva- 
lent to  a  retraxit  at  law,  or  a  nolle 
prosequi  which  ordinarily  has  the 
effect  of  a  retraxit.  Pescud  v.  Haw- 
kins, 71  N.  Car.  299:  Bullock  v, 
^^tTy,2  Stew.  &  P.  (Ala.)  320.  Sec 
article  Retraxit. 

2.  Dennistoun  v,  Rist,  9  La.  Ann. 
464,  holding  that  a  voluntary  discon- 
tinuance is  not  an  interruption  of 
prescription,  as  it  is  equivalent  to  a 
voluntary  nonsuit,  and  that  a  judg- 
ment against  plaintiff,  as  in  case  of 
nonsuit  on  plaintiff's  own  motion,  is 
equivalent  to  a  voluntary  discontinu- 
ance. 

8.  Jones  v,  Concannon,  3  T.  R.  661; 
Dietz  V.  Neenah,  91  Wis.  422;  Gill  v, 
Clark,  54  Mo.  415;  Conn  v,  Ferree,  60 
Mo.  17. 

4.  Dietz  V,  Neenah,  91  Wis.  422. 

In  Miuovri  a  nonsuit  with  leave  to 
move  to  set  it  aside  cannot  be  taken  in 
a  suit  in  equity.  Conn  v.  Ferree,  60 
Mo.  17. 

6.  Hutchinson  v,  Hodgson,  2  Anstr. 
361;  French  v.  French,  8  Ohio  214. 


In  Equity. — Accordingly  a  general 
''discontinuance"  of  a  bill  after  an- 
swer, replication,  and  proofs,  is  not 
appropriate,  and  will  be  deemed  a  bar 
unless  leave  is  asked  to  dismiss  with- 
out prejudice.  French  v.  French,  8 
Ohio  214. 

6.  Drinkard  v.  State,  20  Ala.  9;  Mc- 
Vey  f.  Burns,  14  Kan.  291  ;  State  v. 
New  Orleans  (a  mandamus  proceed- 
ing), 44  La.  Ann.  354. 

FMroible  Satry  and  Dotainer. — A  pro- 
ceeding for  forcible  entry  and  detainer, 
although  in  form  criminal,  is  in  sub- 
stance a  civil  proceeding  to  recover 
the  possession  of  land,  and  judgment 
as  in  the  case  of  nonsuit  may  be  granted 
therein.  People  v,  Hickox,  3  Hill  (N. 
Y.)446. 

7.  Drinkard  v.  Sute,  20  Ala.  9. 
Hollo  Proioqni. — In  criminal  cases  a 

nolle  prosequi  is  the  more  usual  and 
appropriate  form  of  discontinuing  the 
suit.  But  a  nonsuit  voluntarily  taken 
by  the  prosecutor  will  be  upheld  where 
the  court  assents  to  that  form  of  pro- 
cedure. State  V.  Maine  Cent.  R.  Co., 
77  Me.  244.  See  article  Nolle  Prose- 
qui. 

In  Caio  Triad  boforo  Shoriff. — A  motion 
to  enter  a  nonsuit  in  a  case  tried  before 
a  sheriff  cannot  be  made  unless  leave 
to  make  the  motion  has  been  reserved 
by  the  judge  trying  the  cause.  Rick- 
etts  V.  Burman,  4  D.  P.  C.  578. 

In  a  Qui  Tam  Aotion. — A  nonsuit  lies 
where  the  plaintiff  as  common  informer 
fails  to  appear.  Stowell  v.  Brown,  i 
F.  &  F.  256. 

8.  Estell  V.  Franklin,  29  N.  J.  L.  264: 
Long  V.  Buckeridge,  i  Stra.  112;  Mc- 
Donough  V.  Copeland,9  La.  308;  Wool- 
folk  V.  Graniteville  Mfg.  Co.,  22  S. 
Car.  332;  McEwen  v.  Mazyck,  3  Rich. 
(S.  Car.)  214;  Taylor  v,  Mayrant,  4 
Desaus.  (S.   Car.)    505 ;    Mayrant    v. 
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neither  is  an  actor  a  nonsuit  or  dismissal  cannot  be  taken  until  one 
becomes  such.*  Nor  is  a  nonsuit  proper  in  a  proceeding  to  escheat 
property.* 

Stotutwry  Modifloationi. — The  rule  is  sometimes  modified  by  statute.' 
3.  Dismissals — At  Common  Law. — A  judgment  of  dismissal  was  un- 
known in  actions  arising  at  common  law.* 

In  Equity. — It  is  the  ordinary  decision  in  a  proper  case  in  pro- 
ceedings in  equity.* 


Miller.  8  Rich.  (S.  Car.)  284;  Thomas- 
son  V.  Kennedy,  3  Rich.  Eq.  (S.  Car.) 
440. 

**  Neither  party  is  there  at  liberty  to 
dismiss  or  discontinue  a  suit  or  action, 
which  is  not  exclusively  his  own,  with 
a  view  to  avert  a  judgment  in  the  case 
which  his  opponent  has  a  right  to  ob- 
tain." McDonough  v,  Copeland.  9 
La.  310. 

In  BoploTin,  as  both  parties  are  act- 
ors, a  judgment  of  nonsuit  will  not  be 
granted  for  failure  to  proceed  to  trial. 
Barrett  v,  Forrester,  i  Johns.  Cas. 
(N.  Y.)  247. 

But  an  involuntary  nonsuit  may  be 
taken  against  the  plaintiff  in  an  action 
of  replevin  for  failure  of  proof.  Wright 
V.  Card,  16  R.  I.  719. 

And  there  is  no  distinction  between 
the  action  of  replevin  and  other  actions 
in  respect  to  the  plaintiff's  right  of 
submitting  to  a  nonsuit  at  the  trial. 
Gale   V,    Hoysradt.   7    Hill    (N.   Y.), 

179. 

In  McCredy  v.  Fey.  7  Watts  (Pa.) 
497.  it  was  said :  *'  It  is  true  that 
courts  have  refused  in  replevin  to 
permit  judgment,  as  in  case  of  a  non- 
suit, to  be  entered  against  the  plain- 
tiff for  not  going  to  trial  according  to 
the  practice  of  the  court,  upon  the 
ground  that  both  parties  are  actors 
therein,  and  therefore  the  defendant 
might  have  carried  down  the  record  or 
brought  the  cause  to  trial  by  proviso. 
Jones  V,  Concannon,  3  T.  R.  661;  Eg- 
gleton  V.  Smart,  i  W.  Bl.  375;  Barrett 
V.  Forrester,  i  Johns.  Cas.  (N.  Y.)  247. 
This,  however,  was  only  deciding  that 
the  plaintiff  should  not  have  a  judg- 
ment of  nonsuit  entered  against  him 
at  the  instance  of  the  defendant  in  the 
replevin,  and  not  that  the  plaintiff  had 
no  right  to  take  a  nonsuit  voluntarily. 
Though  it  may  be,  but  I  do  not  say  it 
is  so.  that  under  the  statute  of  17  Ch. 
II.,  c.  7,  §  2  [Pa.],  in  cases  of  replevin 
iounded  upon  distresses  for  rent  the 
plaintiffs  have  no  right  to  take  a  non- 


suit after  issue  joined  and  the/wr^  are 
sworn.'' 

1.  As,  for  illustration,  on  issues 
framed  and  sent  out  of  chancery. 
McEwen  v,  Mazyck,  3  Rich.  (S.  Car.) 
213.  But  see  infra,  IV.  Voluntary 
Termination^  etc. 

**  And  though  he  afterwards  become 
an  actor,  yet  not  being  originally  so, 
he  cannot  be  nonsuit,  as  an  avowant. 
So  of  garnishees,  who  become  actors 
but  were  not  so  originally."  McEwen 
V.  Mazyck,  3  Rich.  (S.  Car.)  213. 

2.  As  it  would  nullify  the  chief  ob- 
ject of  the  proceeding,  which  is  to 
have  a  final  determination  of  the  issue 
presented  by  the  traverse  of  the  in- 
quisition. In  re  Robb's  Estate,  37 
S.  Car.  19. 

Party  Wrongftdly  DispofMBsed.— 
Whenever  a  defendant  is  wrongfully 
dispossessed  of  his  land  by  legal  pro- 
cess, he  is  entitled  to  a  writ  of  restitu- 
tion and  an  inquisition  of  damages  in 
that  action,  of  which  the  plaintiff  can- 
not deprive  him  by  a  nonsuit.  Lane 
V.  Morton,  81  N.  Car.  39. 

And  compare^  for  elucidation  of  the 
defendant's  rights  in  such  a  case, 
Dulin  V.  Howard,  66  N.  Car.  433; 
Perry    v.    Tupper,    70    N.    Car.    538. 

8.  McVey  «/.  Burns,  14  Kan.  291. 

In  Beplevin  Cases  statutes  sometimes 
provide  that  where  neither  party 
notices  the  cause  for  trial,  the  defend- 
ant may  move  for  a  nonsuit.  Cusson 
V,  Whalon,  i  Code  Rep.  N.  S.  (N.  Y. 
Supreme  Ct.)  27. 

4.  Pescud  V.  Hawkins,  71  N.  Car. 
299;  Bond  V,  McNider  3  Ired.  (N. 
Car.  440. 

Kinds  of  Jadgments  at  Law.— Every 
such  judgment  was  either  upon  a 
retraxit  (non  pros.),  nonsuit,  nolle  pro- 
sequi, discontinuance,  or  a  judgment 
on  an  issue  found  by  a  jury  or  upon 
demurrer.  Bond  v,  McNider,  3  Ired. 
(N.  Car.)  440. 

5.  Pescud  V.  Hawkins.  71  N.  Car. 
299. 
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Under  Code  Prooednre  the  word  "  dismissed "  is  very  generally 
substituted  for  the  word  "  nonsuit  '*  *  both  in  proceedings  in 
equity  and  at  law.* 

IIL  In  What  Covet  Taxsv— 1,  In  OeneraL— A  motion  to  dis- 
miss must  be  made  in  the  court  in  which  the  cause  is  tried,'  and 
cannot  be  reserved  for  advice  as  to  whether  the  nonsuit  should 
be  granted.* 

2.  At  Chambers. — Under  codes  of  civil  procedure  the  order 
granting  a  motion  to  dismiss  may  be  heard  and  granted  at  cham- 
bers,* and  it  is  immaterial  that  the  order  must  be  made  by  the 
court  and  not  the  judge,*  provided  it  is  made  within  the  circuit 
at  which  the  cause  is  set  for  trial.  ^ 

3.  At  Special  Term. — In  New  York  the  motion  to  dismiss  should 
be  made  at  special  term.® 

4.  At  General  Term. — Where  a  verdict  is  directed  for  the  plain- 
tiff subject  to  the  opinion  of  the  court  at  general  term,  it  may 


1.  Pescud  V.  Hawkins,  71  N.  Car. 
299  ;  Boom  v,  St.  Paul  Foundry,  etc., 
Co.,  33  Minn.  255,  where  the  court 
said :  "  While  the  action  was  in  the 
nature  of  a  common-law  action  of  re- 
plevin, the  judgment  was  substantially 
in  the  form  adopted  in  chancery  when, 
the  determination  being  in  favor  of 
the  defendant,  the  bill  was  dis- 
missed." 

2.  Pescud  V.  Hawkins,  71  N.  Car. 
299. 

"It  may  be  that  the  proper  con- 
struction of  this  new  legal  term  *  dis- 
nJssed,'  which,  as  a  law  term,  has  no 
technical  signification,  would  be  to 
give  it  at  law  the  same  effect  it  has  in 
equity,  where  it  does  not  necessarily 
prevent  the  party  from  beginning 
anew,  or  affect  his  rights  or  defense 
in  case  another  action  is  instituted." 
Pescud  V.  Hawkins,  71  N.  Car.  300. 

8.  Washburn  v.  Dewey,  17  Vt.  92  ; 
Smith  r.  Rock,  59  Vt.  232. 

In  Appellate  Oonrt. — A  notice  to  dis- 
miss a  bill  in  chancery  because  the 
matter  in  controversy  does  not  exceed 
fifty  dollars  should  have  been  pre- 
sented to  and  acted  on  by  the  chan- 
cellor, or  it  cannot  be  noticed  in  the 
appellate  court.  Washburn  v,  Dewey, 
17  Vt.  92. 

To  Special  Master,  Improper.  — Accord- 
ingly, the  motion  to  dismiss  for  want 
of  jurisdiction  must  be  addressed  to 
the  chancellor  and  not  to  a  special 
master  appointed  to  hear  the  evidence 
and  report  the  facts.  Smith  v.  Rock, 
59  Vt.  232. 

Honioit. — So  the  question  of  the  pro- 
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priety  of  a  nonsuit  must  in  all  cases  be 
decided  in  the  first  instance  by  the  trial 
court.  Charter  Oak  Ins.  Co.  v.  Star 
Ins.  Co.,  33  Conn.  445 ;  Griffin  v. 
Rising,  2  Cush.  (Mass.)  75. 

4.  Charter  Oak  Ins.  Co.  v.  Star  Ins. 
Co..  33  Conn.  445. 

Federal  Equity  Praetice  Independent  ol 
State. — The  provisions  of  the  various 
codes  and  statutes  of  the  states,  affect- 
ing dismissal  in  chancery  cases,  do  not 
apply  to  the  dismissal  of  such  causes 
in  the  federal  courts.  Scully  v,  Chi- 
cago, etc.,  R.  Co..  46  Iowa  528. 

5.  Lawrence  County  v.  Meade 
County  (S.  Dak.  1895),  62  N.  W.  Rep. 
957. 

6.  Lawrence  County  v,  Meade 
County  (S.  Dak.  1895),  62  N.  W.  Rep. 
957. 

7.  Lawrence  County  v.  Meade 
County  (S.  Dak.  1895),  62  N.  W.  Rep. 
957. 

Freiunption. — A  court  will  presume 
that  the  order  made  was  a  court 
order,  unless  it  clearly  appears  that 
the  order  was  one  which  the  judge 
could  make  and  intended  to  make. 
Lawrence  County  v.  Meade  County 
(S.  Dak.  1895).  62  N.  W.  Rep.  957. 

8.  Israel  v.  Voight,  12  Misc.  Rep.  (N. 
Y.  Super.  Ct.)2o6;  Tabor  v.  Tabor, 
21  Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.) 
340  ;  Tompkins  County  v.  Smith,  11 
Wend.  (N.  Y.)  181. 

Sooord  or  Judgment  Boll. — And  the 
record  or  judgment  roll  should  be 
made  up  as  of  that  term.  Tompkins 
County  V,  Smith,  11  Wend.  (N.  Y.) 
rdi. 
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dismiss  the  complaint  although  no  leave  is  given  at  the  trial  term 
to  move  for  such  dismissal.^ 

5.  On  Trial  De  Novo. — On  appeal  and  trial  de  novo  a  dismissal 
or  nonsuit  may  be  taken  as  though  the  proceedings  were  insti- 
tuted in  that  court,*  and  although  the  plaintiff  is  called  the  ap- 
pellee.* 

Effect  of  Appeal. — And  since  the  appeal  vacated  the  judgment 
below,  the  plaintiff  after  dismissal  in  the  appellate  court  has  no 
judgment  existent  to  enforce  against  the  defendant.'* 

6.  Before  Eeferee — Only  by  statute. — A  nonsuit,  discontinuance,  or 
dismissal  cannot  be  ordered  by  a  referee  unless  a  statute  ex- 
pressly so  provides.* 

Under  Code  Procedure  the  referee  is  authorized  to  dismiss  a  com- 
plaint on  the  merits,*  or  for  the  failure  of  the  plaintiff  to  appear,^ 
or  to  proceed  with  the  trial  after  appearance,®  or,  after  having 
given  testimony,  on  his  refusal  to  proceed  and  close  his  case.* 

IV.  VOLUNTAET  TEEMIKATION  OF  THE  SUIT  OH  MOTIOH  OF  THE 
Plaintiff — 1.  In  General — A  plaintiff  in  a  legal  proceeding  is 
entitled  to  control  the  disposition  of  his  cause  where  he  acts  sea- 
sonably and  upon  payment  of  costs.*® 

2.  Of  Bills  in  Chancery. — A  plaintiff  in  equity  may  dismiss  his 
bill  as  of  right  upon  timely  application.** 


1.  KeHey  v.  Upton.  12  How.  Pr.  (N. 
Y.  Super  Ct.)  140. 

2.  Bender  v.  Lockett,  64  Tex.  566. 
8.  Shadrack  V.  Milam,  6  J.  J.  Marsh. 

(Ky.)  608. 

Irregnlaritief  Generally. — Irregulari- 
ties in  the  proceedings  in  the  munici- 
pal court  present  no  ground  for  dis- 
missing a  complaint  in  the  court  ap- 
pealed to,  as  the  appeal  vacates  the 
judgment  below  and  gives  the  de- 
fendant his  full  rights  in  the  court 
above.  Com.  v.  Harvey,  iii  Mass. 
421 ;  Com.  V.  Tinkham,  14  Gray  (Mass.) 
12;  State  V.  Kutter,  59  Ind.  572;  Ca- 
venaugh  v.  Titus,  5  Wis.  143. 

In  Georgia,  on  appeal  trials  in  courts 
of  justices  of  the  peace,  the  presiding 
magistrate  has  no  power  to  order  a 
nonsuit  because  he  deems  the  evidence 
insufficient  to  warrant  a  finding  for  the 
plaintiff.     Favors  v.  Johnson,  79  Ga. 

553. 

In  KassMhntetti,  after  judgment  for 
defendant  on  an  agreed  statement  of 
facts  in  the  Court  of  Common  Pleas 
and  an  appeal  to  the  Supreme  Judicial 
Court,  the  plaintiff,  upon  motion  be- 
fore argument,  may  have  the  facts 
discharged  and  become  nonsuit.  Low- 
ell V.  Merrimack  Mfg.  Co.,  11  Gray 
(Mass.)  382. 

4.  Bender  v,  Lockett,  64  Tex.  566. 


6.  Holmes  v.  Slocum,  6  How.  Pr. 
(N.  Y.  Supreme  Ct.)  217. 

6.  Burke  v.  Burke,  75  Hun  (N.  Y.) 
412;  Bishop  V,  Empire  Transp.  Co.,  37 
N.  Y.  Super.  Ct.  12. 

So  a  plaintiff  may  take  a  voluntary 
nonsuit  before  a  referee  after  the 
proofs  are  closed.  Plant  v.  Fleming, 
20  Cal.  92. 

7.  Morange  v.  Meigs,  54  N.  Y.  207. 

8.  Morange  v.  Meigs,  54  N.  Y.  207. 

9.  Morange  v,  Meigs,  54  N.  Y.  207. 
Compare  Holmes  v,  Slocum,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  217. 

10.  Nunn  v.  Givhan,  45  Ala.  370 ; 
Fowler  v.  Lawson,  15  Ark.  149;  Hol- 
comb  V,  Holcomb,  23  Fed.  R^p.  781. 

To  Prosecnte  Frandnlent  Suit.— It  is 
no  objection  that  the  plaintiff  dis- 
misses his  proceeding  to  enable  him  to 
prosecute  another  action  concerning 
the  same  subject  matter,  fraudulently 
instituted  in  another  county.  Banks 
V,  Uhl,  6  Neb.  146. 

11.  Alabama. — Nunn  v,  Givhan,  45 
Ala.  370;  Howard  v,  Bugbee,  25  Ala. 
548. 

Florida,— Si?ilt  v,  Florida  Cent.  R. 
Co.,  15  Fla.  696. 

Georgia, — Jackson  v,  Roane,  96  Ga. 
40;  Evans  v.  Sheldon,  69  Ga.  100; 
Kean  v.  Lathrop,  58  Ga.  355;  Cook  f^. 
Walker,  24  Ga.  331. 


6  ZLncyc.  Pi.  6c  rr.— 53. 
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3.  Nonsuit  or  DiBOontinnance. — It  is  likewise  the  right  of  a  plaintiff 
in  actions  at  law  to  take  or  suffer  a  voluntary  nonsuit  where  the 
application  is  seasonably  made,*  or  discontinue  his  cause  at  his 
option  either  at  law,*  or  in  equity  where  a  discontinuance  is 
appropriate ;  •  and  he  may  dismiss  his  complaint  or  action  under 


Illinois. — Purdy  v,  Henslee,  97  lU. 
389:  Mohler  V.  Wiltberger,  74  111.  163; 
Reilly  v.  Reilly.  139  111.  183;  Blair  v, 
Reading,  99  III.  600;  Gage  v,  Bailey* 
119  111.  539:  Langlois  v,  Matthiessen, 
155  111.  230. 

Indiana.— Sm\X.\i  v.  Smith,  2  Blackf. 
(Ind.)  232;  Vaneman  v.  Fairbrother,  7 
Blackf.  (Ind.)  542. 

Maryland. — Hall  v,  McPherson,  3 
Bland  (Md.)  533. 

Michigan.  —  Clutton  v.  Glutton 
(Mich.  1895),  64  N.  W.  Rep.  744. 

Mississippi. — Slate  v.  Hemingway, 
69  Miss.  491;  Phillips  v.  Wormlcy,  58 
Miss.  398. 

New  York. — Cummins  v.  Bennett, 
8  Paige  (N.  Y.)  79;  Perinc  v.  Swaim,  3 
Johns.  Ch.  (N.  Y.)  477;  Simpson  r. 
Brewster,  9  Paige  (N.  Y.)  245. 

Pennsylvania. — Saylor's  Appeal,  39 
Pa.  St.  497;  Kreider  v.  Mahaffy,  10 
Pa.  Co.  Ct.  Rep.  412. 

South  Carolina. — Bossard  v.  Lester, 
2  McCord  Eq.  (S.  Car.)  419;  Bank  v. 
Rose,  I  Rich.  Eq.  (S.  Car.)  292. 

United  .y/a/^j.— Connecticut,  etc.,  R. 
Co.  V.  Hendee,  27  Fed.  Rep.  678. 

England.  —  Carrington  v.  Holly, 
Dick.  280;  Dixon  v.  Parks,  i  Ves.  Jr. 
402;  White  V.  Westmeath,  Beat.  174; 
Anonymous,  i  Ves.  Jr.  140:  Lashley 
V.  Hogg,  II  Ves.  Jr.  602;  Gilbert  v. 
Faules,  2  Freem.  758;  Mills  v.  Dud- 
geon, I  W.  R.  514;  Handford  v. 
Siorie,  2  Sim.  &  S.  196;  Curtis  v. 
Lloyd,  4  Myl.  &  C.  194. 

In  Mohler  v.  Wiltberger,  74  III.  164, 
the  court  said  :  **  We  understand  the 
practice  to  be  well  settled  that  the 
complainant,  at  any  time  prior  to  a 
decree,  has  the  right  ♦  *  *  to  control 
the  fortunes  of  his  own  bill  and  dis- 
miss it  as  a  matter  of  course." 

Washington. — The  right  of  complain- 
ant in  equitable  actions  to  dismiss  his 
suit  at  any  time  before  final  decree, 
upon  the  payment  of  costs,  was  not 
taken  away  by  the  provisions  of  Code 
Wash.  1881,  §§  286,  287.  Somerville  z/. 
Johnson,  3  Wash.  140;  Waite  v.  Win- 
gate,  4  Wash.  324. 

1.  Fowler  v.  Lawson,  15  Ark.  149; 
Templeton  v.  Wolf,  19  Mo.  loi;  Lude- 
man  v,  Hirth,  96  Mich.  17;  Bauman  v. 


Whiteley,  57  N.  J.  L.  487;  Kempton  v. 
Burgess,  136  Mass.  192. 

How  Taken.— And  he  may  do  this  by 
voluntarily  absenting  himself  at  the 
trial.  Wharton  v.  Currituck  Com'rs, 
82  N.  Car.  15;  Graham  v.  Tate,  77 
N.  Car.  120.  Whereupon  the  court 
should  direct  a  nonsuit  to  be  entered 
against  him.  Graham  v.  Tate,  77  N. 
Car.  120. 

2.  Louisiana. — Coxe  v.  Downs,  9 
Rob.  (La.)  133. 

Maryland, — Wilson  v.  Hammitt,  i 
Har.  &  J.  (Md.)  141. 

Massachusetts. — Locke  v.  Wood,  16 
Mass.  317. 

New  York. — Crockett  v.  Smith,  14 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  62; 
Learned  v.  Tillotson,  48  N.  Y.  Super. 
Ct.  16;  Cohn  V.  Anathan,  16  Civ.  Pro. 
Rep.  (N.  Y.  City  Ct.)  178. 

Pennsylvania. — Moravian  Seminary 
V.  Bethlehem,  153  Pa.  St.  583. 

Wisconsin. — Damp  v.  Dane,  33  Wis. 
432;  Bertschy  v.  McLeod,  32  Wis. 
305. 

United  States. — Holcombt/.  Holcomb, 
23  Fed.  Rep.  781. 

Statutory  Changof. — As  the  right  of 
the  plaintiff  to  discontinue  on  season- 
able application  is  a  common  law  right, 
it  cannot  be  taken  away  by  implication, 
but  only  by  clear  and  unequivocal 
language.  Seaboard,  etc.,  R.  Co.  v. 
Ward,  18  Barb.  (N.  Y.)  595- 

In  Louisiana  the  statute  expres^y 
provides  that  the  plaintiff  may  discon- 
tinue his  suit  on  payment  of  costs,  at 
any  stage  previous  to  the  rendition  of 
judgment.  State  v.  Rost  (La.  1896), 
19  So.  Rep.  256;  Meyers  v.  Birotte, 
41  La.  Ann.  745. 

8.  Mears  v.  Boston,  etc.,  R.  Co.,  5 
Gray  (Mass.)  371;  Bynum  v,  Powe,  97 
N.  Car.  374. 

Beleotmen  of  a  Town  were  held  author- 
ized to  discontinue  a  suit  in  equity,  to 
restrain  a  railroad  corporation  from 
the  unlawful  and  dangerous  running 
of  cars  on  their  road,  although  a  tem- 
porary injunction  had  been  issued  and 
although  some  of  the  inhabitants  of 
the  town  moved  to  come  in  and  prose- 
cute the  suit.  Mears  v.  Boston,  etc.,  R. 
Co.,  5  Gray  (Mass.)  371. 
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code  procedure.* 

Oonient  Hot  Boqnired. — And  in  such  cases  it  may  be  taken  without 
the  consent  of  the  defendant.* 

4.  Without  Prejudice. — In  such  cases  the  dismissal  must  be  with- 
out prejudice,  as  no  rights  are  determined  upon  contested  issues.' 

6.  Time  when  the  PlaintiflF  must  Act— ^z.  Not  after  Final 
Adjudication — in  General — A  suit  cannot  be  voluntarily  termi- 
nated by  the  plaintiff  after  a  final  adjudication  of  the  action,* 
even  with  consent  of  parties,*  as  such  decision  creates  and  fixes 
new  rights  and  interests  in  the  subject  matter  of  the  controversy.* 

In  Chanoery  a  voluntary  dismissal  cannot  be  had  after  a 
final  decree''  unless  the  decree  directs  inquiries,  in  which  case 


Of  Proooedings  to  8eU  Beal  Ettote.— 
And  the  owners  of  property  inherited 
from  an  estate  may  voluntarily  dis- 
continue proceedings,  brought  by  them 
to  effect  a  division  of  the  property  by 
sale,  at  any  time  before  the  rights  of 
the  bidders  become  fixed  by  the  sale; 
and  such  rights  do  not  become  fixed 
until  an  order  for  the  approval  of  the 
sale  has  been  made.  After  the  sale, 
however,  indemnity  must  be  made  by 
payment  of 'costs  and  expenses  to  all 
concerned,  and  a  petition  must  be  filed, 
signed  by  all  the  owners,  or  persons 
legally  representing  them,  to  authorize 
the  vacation  of  the  sale  and  the  dis- 
continuance of  all  further  proceedings. 
Bellerjeau  v.  Ely. 8  N.  J.  L.  273. 

Of  8nit  to  Foreeloee  Kortgage. — A  suit 
to  foreclose  a  mortgage  may  be  dis- 
continued by  the  plaintiff  although  a 
judgment  was  entered  on  the  bond 
and  warrant  of  attorney  accompanying 
it.     TisdaU  v,  Paul,  8  W.  N.  C.  (Pa.) 

357. 

1.  McRae  v,  Rogers,  30  Ark.  272; 
Denver,  etc.,  R.  Co.  v,  Cobley,  9  Colo. 
152;  Northwestern  Mut.  L.  Ins.  Co.  v, 
Barbour,  95  Ky.  7;  Bigelow  v,  Winsor, 
I  Gray  (Mass.)  299. 

2.  Ashmead  v,  Ashmead,  23  Kan. 
262. 

Unqnalifiod  Bight. —The  right  is  said 
to  be  absolute  unless  modified  by  stat- 
ute. Northwestern  Mut.  L.  Ins.  Co. 
V.  Barbour,  95  Ky.  8. 

3.  Clutton  V,  Clutton  (Mich.  1895), 
64  N.  W.  Rep.  744;  Watt  r.  Craw- 
ford, II  Paige  (N.  Y.)472;  Conner  v. 
Drake,  i  Ohio  St.  170;  Bank  v.  Rose, 
I  Rich.  Eq.  (S.  Car.)  292;  Cooper 
V,  Lewis,  2  Phil.  181;  Chicago,  etc., 
R.  Co.  V,  Union  Rolling  Mill  Co.,  109 
U.  S.  702. 

For  Want  of  Bqnity.— Where  the  bill 


is  dismissed  on  motion  of  the  com- 
plainant the  dismissal  should  not  be 
expressed  as  **  for  want  of  equity." 
Unless  there  has  been  a  hearing  a 
complainant  does  not,  understand- 
ingly,  dismiss  his  bill  for  want  of 
equity;  if  he  dismisses  when  there  has 
been  no  hearing,  as  in  this  case,  he 
ordinarily  dismisses  without  preju- 
dice. An  order  dismissing  a  bill  for 
want  of  equity  involves  the  idea  that 
the  court  has  considered  the  bill  and 
finds  no  equity  in  it.  Brown  v,  Amer- 
ican Stone  Press  Brick  Mfg.  Co.,  54 
111.  App.  650.  See  infra,  VI.  11.  ^. 
IVant  of  Equity, 

4.  Mohler  v.  Wiliberger,  74  111.  163; 
Long  V.  Thwing,  9  Ind.  179 

ft.  Anonymous,  11  Ves.  Jr.  170. 

Creditor's  Bill.— So  in  Lashley  v, 
Hogg,  II  Ves.  Jr.  602,  and  Handford  v. 
Storie,  2  Sim.  &  S.  196,  it  was  shown 
that  where  creditors  may  take  the 
benefit  of  the  suit,  the  bill  cannot  be 
dismissed  after  decree  even  with  con- 
sent of  all  parties. 

6.  Mohler  v.  Wiltberger,  74  111.  163. 
After  Oral  Decision. — But  where  the 

chancellor  has  only  orally  announced 
his  conclusions,  the  complainant  may 
dismiss  if  no  formal  decree  has  been 
entered,  although  the  defendant  pro- 
tests.    Purdy  V.  Henslee,  97  111.  390. 

Ii^nnetion  Proeeeding.—  A  plaintiff 
will  not  be  allowed  to  dismiss  an  in- 
junction suit  after  it  has  been  tried, 
submitted,  and  virtually  determined 
against  him.  Chicago,  etc.,  R.  Co.  v. 
Estes,  71  Iowa  604. 

7.  Plumtre  v,  Walsh,  i  Ir.  Eq.  142 ; 
Grier  v.  Leahy,  2  Ir.  Eq.  227  ;  Mayhew 
V,  Brittingham.  8  L.  J.  Ch.  N.  S.  89; 
Clackson  v.  Scrogins,  2  T.  B.  Mon. 
(Ky.)  52;  Bluck  V.  Colnaghi,  9  Sim. 
411. 
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the  parties  may  by  consent  obtain  the  same  order  by  motion  as 
could  be  made  on  further  direction.* 

At  Law. — Nor  can  a  nonsuit  or  discontinuance  be  taken  after  a 
final  judgment  at  law.* 

i.  At  Any  Time  before  Final  Decree. — But  at  any  time 
prior  to  a  final  decree  a  plaintiff  may  generally  voluntarily  dismiss 
his  proceeding.' 

c.  Before  Rendition  of  Verdict  or  Judgment— (i)  In 
General. — A  nonsuit  or  discontinuance  may,  under  the  English 
common-law  practice,  be  taken  at  any  time  before  a  verdict  is 
returned  by  the  jury*  or  a  judgment  is  actually  entered  by  the 
court  in  cases  tried  by  the  court.* 

1.  Anonymous,  ii  Ves.  Jr.  169. 
Aooonnt. — It  cannot  be  taken  after  a 

decree  to  account,  as  the  proper  order 
is  to  stay  all  proceedings.  Egg  v, 
Devey,  11  Beav.  221. 

2.  Long  V,  Thwing,  9  Ind.  179 ; 
Crocker  v.  Turnstall,  6  Rob.  (La.)  354  ; 
Haskell  v.  Whiting,  12  Mass.  47  ;  Pied- 
mont Mfg.  Co.  V.  Buxton,  105  N.  Car. 
74;  Learned  z'.Tillot8on,48  N.Y.  Super. 
Ct.  16  ;  Fifield  v.  Brown.  2  Cow.  (N. 
Y.)  503 ;  Kennedy  v.  McNickle,  2 
Brewst.  (Pa.)  536;  Ball  v.  Trenholm, 
45  Fed.  Rep.  588. 

After  Enle  to  Open.— The  fact  that 
the  defendant  has  obtained  a  rule  to 
open  the  judgment  does  not  affect  the 
principle  stated  in  the  text.  Kennedy 
V,  McNickle,  2  Brewst.  (Pa.)  536. 

Partiee  Hot  Senred  in  Tort. — But  as  to 
parties  not  served  in  tort,  plaintiff 
may  take  a  nonsuit  either  before  or 
after  judgment  entered  against  de- 
fendants seryed.  Flinn  v.  Barlow,  16 
111.  39.  See  in/ra,  IV.  13,  c.  In  Ac- 
tions of  Tort. 

After  Judgment  by  Default. — And  a 
plaintiff  may  take  a  nonsuit  as  to  a 
codefendant  on  the  trial,  upon  issues 
joined^  after  a  judgment  by  default 
has  been  taken  against  the  other  de- 
fendant. Pescud  V,  Hawkins,  71  N. 
Car.  299. 

By  Consent. — The  court  may  by  con- 
sent allow  the  plaintiff  to  dismiss  after 
judgment  rendered  and  a  modification 
of  it.     Jones  v.  Andrews,  72  Tex.  5. 

8.  Carrington  v.  Holly,  Dick.  280; 
Lashley  r.  Hogg,  11  Ves.  Jr.  602;  Gil- 
bert V,  Faules,  2  Frcem.  158. 

4.  Florida, — Buffington  v,  Quacken- 
boss,  5  Fla.  196. 

Georgia, — Merchants'  Bank  v.Rawls, 
7  Ga.  191. 

Illinois, — Ross  V.Chicago,  la  lU.  366; 
Howe  9.  Harroun,  17  111.  494. 


Maine, — Washburn  v.  Allen,  77  Me. 

344. 

Massachusetts, — Locke  v.  Wood,  16 
Mass.  317. 

New  Hampshire, — Probate  Judge  v. 
Abbot,  13  N.  H.  21;  Wright  v,  Bartlett, 
45  N.  H.  289. 

Ohio, — Taylor  v,  Alexander,  6  Ohio 
144. 

Tennessee, — Hendrick  v.  Stewart.  I 
Overt.  (Tenn.)476. 

United  States, — Johnson  v,  Bailey, 
59  Fed.  Rep.  670 ;  Stewart  v.  Gray, 
Hempst.  (U.  S.)  94. 

England, — Anonymous,  i  Leon  48; 
Price  V,  Parker,  i  Salk.  178;  Stevens 
V,  Esling,  2  F.  &  F.  136;  Outhwaite  v, 
Hudson,  7  Exch.  380;  Keat  v.  Barker, 
5  Mod.  208. 

Further  £iq>osition  of  EngUeh  Praetioe. 
— In  discussing  the  English  practice  it 
was  said,  in  Washburn  v,  Allen,  77 
Me.  346:  "  The  plaintiff  had  a  right  to 
be  nonsuited  at  any  stage  of  the  pro- 
ceedings he  might  prefer,  and  thereby 
reserve  to  himself  the  power  of  bring- 
ing a  fresh  action  for  the  same  subject 
matter;  and  this  right  continued  to  the 
last  moment  of  the  trial,  even  till  after 
verdict  rendered,  or,  where  the  case 
was  tried  by  the  court  without  the  in- 
tervention of  a  jury,  until  the  judge 
had  pronounced  his  judgment." 

Uneatisfactory  Bamagee.  —  C  o  n  s  e  - 
quently,  where  the  plaintiff  was  not 
satisfied  with  the  damages  given  by 
the  jury,  he  might  become  nonsuit. 
Washburn  v.  Allen,  77  Me.  344. 

By  Statute  2  Henry  IV..  c  7  (year 
1400),  it  was  ordained  and  established 
that  if  the  verdict  passed  against  the 
plaintiff,  he  should  not  be  nonsuited; 
which  before  that  time  was  otherwise 
at  common  law.  Washburn  v,  Allen, 
77  Me.  344. 

5.   Howe  9.   Harroun,  17   111.  494] 
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Mere  Annonneement  of  Judgment  is  not  sufficient  to  preclude  it.^ 

Extent  of  the  Bnle. — It  is  not  sufficient  to  prevent  a  nonsuit,  that 

the  verdict  has  been  actually  agreed  upon  •  or  that  it  is  known 

to  the  plaintiff.'     But  after  actual  rendition  of  verdict  it  is  too 

late,*  although  it  has  not  been  recorded  *  and  whether  the  non- 


Wilson  Sewing  Mach.  Co.  v.  Lewis,  lo 
111.  App.  191. 

After  Opening  Judgment  by  Confeiiion. 
— Where  a  judgment  is  confessed, 
defendant  allowed  to  plead,  and  judg- 
ment ordered  to  stand  as  security  to 
the  plaintiff,  the  latter  was  allowed, 
notwithstanding  the  judgment,  to  take 
a  nonsuit  while  the  issue  made  up  on 
the  plea  was  being  tried  and  before  the 
jury  retired  from  the  bar.  Gordon  v, 
Goodell,  34  111.  429. 

1.  Howe  V,  Harroun,  17  111.  494; 
Prindiville  r.  Leon,  11  111.  App.  657. 

a.  Usher  v,  Sibley,  2  Brev.  (S.  Car.) 

32- 

Kotion  for  Verdiot. — Nor  that  a  mo- 
tion has  been  made  by  the  defendant 
to  direct  a  verdict  for  him,  and  actu- 
ally granted  by  the  court.  Jackson 
V.  Merritt,  21  D.  C.  276;  Lockett  v. 
Fort  Worth,  etc.,  R.  Co..  78  Tex.  211. 

Sabteqnent  Setirement  to  Correct  Ver- 
dict.— But  after  the  jury  have  found  a 
verdict  but  have  retired  again  to  make 
a  neglected  calculation  of  interest,  the 
plaintiff  cannot  take  a  nonsuit.  Law- 
rence V.  Burns,  2  Browne  (Pa.)  60. 

8.  Usher  v.  Sibley,  2  Brev.  (S.  Car.) 

Contra. — In  Pennsylvania  it  is  too 
late  for  the  plaintiff  to  make  his  appli- 
cation for  a  nonsuit  after  the  jury 
have  agreed  upon  and  sealed  their 
verdict,  but  before  they  have  formally 
announced  their  agreement  in  court. 
Newton  v.  Singlob,  5  Pa.  Co.  Ct.  Rep. 
551,  where  the  court  said:  *'  The  cases 
of  McLughan  v.  Bovard,  4  Watts  (Pa.) 
308;  McCredy  v.  Fey,  7  Watts  (Pa.) 
496;  and  Easton  Bank  v,  Coryell,  9  W. 
&  S.  (Pa.)  153,  are  cited  as  authorities 
against  this  action  of  the  court.  Two 
of  these  cases  decide  that  the  plaintiff 
may  take  a  nonsuit  at  any  time  before 
the  jury  have  officially  announced  to 
the  court  that  they  are  ready  to  give 
their  verdict;  but  those  decisions  are 
to  be  received  in  the  light  of  the  facts 
of  the  cases  in  which  they  were  ren- 
dered. It  was  common  law  in  Penn- 
sylvania before  the  passage  of  the  Act 
of  March  28,  1814,  that  the  plaintiff 
could  not  take  a  nonsuit  after  verdict 


rendered.  The  dictates  of  common 
sense  and  common  justice  forbade 
that  he  should  have  the  right,  after 
his  case  was  decided  against  him,  to 
take  a  nonsuit  and  then  bring  a  new 
action,  and  continue  to  do  so  indefi- 
nitely until  by  some  good  fortune  on 
his  part,  or  bad  fortune  on  the  part  of 
the  defendant,  he  might  succeed  in 
securing  a  verdict  in  his  favor.  Equal 
justice,  then  as  now,  required  that 
when  he  elected  to  take  a  verdict  he 
must  abide  by  it.  But  before  the  date 
•f  that  statute  it  was  law  that  if, 
when  the  jury  came  into  court  and 
were  ready  to  give  their  verdict,  the 
plaintiff  was  not  present,  and  on  being 
called  did  not  answer,  he  was  non- 
suited and  the  jury  were  discharged 
without  giving  their  verdict.  The 
reason,  originally,  for  this  practice, 
was  that  the  plaintiff  must  be  present 
in  case  he  failed  in  his  suit,  that  lie 
might  be  amerced  as  a  punishment 
for  his  false  claim.  After  the  amerce- 
ment ceased  to  be  imposed,  the  prac- 
tice continued,  and  then  plaintiffs  took 
advantage  of  it,  and  withdrew  when 
the  verdict  was  ready  to  be  given,  and 
thereby  suffered  voluntary  nonsuits 
whenever  they  concluded  the  verdict 
would  be  against  them,  and  were  there- 
by enabled  to  bring  another  action  for 
the  same  cause.  It  was  to  stop  this 
practice  and  remedy  this  defect  that 
the  Act  of  March  28,  1814,  was  passed. 
*  *  *  This  act  was  remedial,  and 
ought  to  be  so  construed  as  to  remedy 
the  wrong  it  was  intended  to  remedy, 
that  is,  to  prevent  plaintiff  from  being 
nonsuited  after  the  verdict  was  agreed 
upon."  Newton  v,  Singlob,  5  Pa.  Co. 
Ct.  Rep.  151. 

4.  Blenkiron  v.  Great  Cent.  Gas 
Consumers  Co.,  2  F.  &  F.  437. 

After  Jury  Polled.— A  voluntary  non- 
suit taken  by  the  plaintiff  after  the 
jury  had  returned  with  the  verdict, 
and  after  they  had  entered  the  jury- 
box  and  nine  of  them  had  been  called, 
was  upheld.  Easton  Bank  v,  Coryell, 
9W.  &S.  (Pa.)  153. 

5.  Blenkiron  v.  Great  Cent.  Gas 
Consumers  Co.,  2  F.  &  F.  437. 
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suit  is  sought  by  the  plaintiff  *  or  the  defendant,*  either  as  a  matter 
of  right  or  of  discretion,'  unless  by  express  agreement  of  parties,* 
or  where  it  is  evident  that  the  objection  appearing  on  the  face  of 
the  record  would  support  a  motion  in  arrest  of  judgment.* 

(2)  After  Special  Verdict, — An  exception  to  the  general  rule 
exists  in  the  case  of  a  special  verdict.  This  is  in  the  nature  of  a 
statement  of  facts,  and  a  nonsuit  may  be  taken  notwithstanding 
its  return.*  In  a  **  hard  action  "  the  rule  that  a  nonsuit  may  be 
taken  after  a  special  verdict  does  not  apply.'' 

(3)  The  Modern  Rule, — The  English  rule  authorizing  a  nonsuit 
At  any  time  before  verdict  has  been  followed  in  some  of  the 
United  States.** 


Long,   91    N.    Car. 


1.  Mauney   v. 
170. 

2.  Mauney  v.  Long.  91  N.  Car.  170; 
Allison  V,  Hancock,  2  Dev.  (N.  Car.) 
296;  Kingsbury  v,  Hughes,  Phil.  (N. 
Car.)  328. 

8.  Washburn  v,  Allen,  77  Me.  344; 
Larrabee  v.  Rideout,  45  Me.  205. 

4.  Dickey  v,  Johnson,  13  Ired.  (N. 
Car.)  450. 

9.  In  such,  a  case,  a  nonsuit  may  be 
taken  or  compelled  even  after  ver- 
dict.    Gale  V,  Hays,  3  Strobh.  (S.  Car.) 

452. 

6.  Washburn  v.  Allen,  77  Me.  344; 
Price  V.  Parker,  i  Salk.  178. 

Bale  for  Judgment. — And  a  nonsuit 
may  be  taken  after  a  demurrer  and 
argument  thereof,  and  a  rule  for 
judgment  for  defendant,  Washburn 
V,  Allen,  77  Me.  344,  although  this 
could  not  be  done  at  the  same  term. 
Alderleyv.  Alderley,  ciUdxu  Philips  v. 
Echard,  Cro.  Jac.  35. 

Whole  Oaie  Considered.— And  the 
statute  of  Henry  IV.  was  afterwards 
construed  as  applying  only  to  cases 
where  the  jury  had  passed  upon  the 
whole  matter.  Earl  of  Oxford  v, 
Waterhouse,  Cro.  Jac.  575. 

Early  Gases  in  New  York  sustain  the 
English  rule  of  allowing  the  plaintiff 
to  take  a  nonsuit  on  the  coming  in  of 
the  jury.  People  v,  Albany,  i  Wend. 
(N.  Y.)  36;  and  Wooster  v.  Burr,  2 
Wend.  (N.  Y.)  295,  where  a  plaintiff 
was  held  to  have  the  right  to  submit 
to  a  nonsuit  on  the  coming  in  of  a  jury, 
although  they  were  prepared  to  find 
a  balance  in  favor  of  the  defendant  in 
an  action  of  assumpsit,  and  where  a 
notice  of  set-off  had  been  given. 

7.  Boucher  v,  Lawson,  Cas.  temp. 
Hard.  201,  cited  in  Roe  v.  Gray,  2  W. 
HI.  815,  note. 

To  Contradiot  Verdiot.— Nor  will  it  be 


allowed  in  order  to  afford  the  plaintiff 
an  opportunity  to  introduce  new  proof 
iff  opposition  to  the  verdict.  Roe  v. 
Gray.  2  W.  Bl.  815. 

%.  Louisiana. — Applegate  v,  Mor- 
gan, 5  Martin  N.  S.  (La.)  642. 

Michigan. — H  el  wig  v.  Wayne  Cir- 
cuit Judge,  73  Mich.  258. 

New  York. — Wooster  r.  Burr,  2 
Wend.  (N.  Y.)  295. 

North  Carolina. — People*^  Bank  v, 
Stewart,  93  N.  Car.  402;  Pescud  v. 
Hawkins,  71  N.  Car.  299;  Graham  v. 
Tate.  77  N.  Car.  120,  Tate  v.  Phillips, 
77  N.  Car.  126:  Piedmont  Mfg.  Co.  v. 
Buxton,  105  N.  Car.  74 ;  Dickey  v. 
Johnson,  13  Ired.  (N.  Car.)  '450; 
Mauney  r.  Long.  91  N.  Car.  170. 

Pennsylvania, — /«r^  Carter,  I  Phila. 
(Pa.)  507;  McLughan  v.  Bovard,  4 
Watts  (Pa.)  308. 

South  Carolina. — Lawrin  v.  Hanks, 
3  McCord  (S.  Car.)  558;  Johnson  v. 
Basquere,  i  Spears  (S.  Car.)  329. 

**  Whenever  in  the  progress  of  a 
cause  the  plaintiff  perceives  that  the 
judge  or  the  jury  are  against  him,  or 
that  he  will  on  a  future  occasion  be 
able  to  establish  a  better  case,  he  may 
elect  to  be  nonsuited.  *  *  *  As  the 
plaintiff  possessed  the  power  of  be- 
coming nonsuit  when  called  before 
verdict,  it  became  a  general  practice 
to  allow  him  to  do  so,  at  any  time  be- 
fore verdict,  when  he  desired  for  any 
reason  to  abandon  his  action.  So  long 
as  he  is  merely  plaintiff  the  court  has 
no  power  by  which  he  can  be  com- 
pelled to  appear  and  prosecute  his 
suit  against  his  will,  and  no  injury 
can  result  from  allowing  him  to  aban- 
don it."  People's  Bank  v.  Stewart,  93 
N.  Car.  402. 

*'  So  long  as  any  of  the  material  is- 
sues in  the  case  remain  undetermined 
by  the  court  the  plaintiff  has  the  right 
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Beforo  Snbminion  to  Triers  of  Faot.— In  other  jurisdictions  the  plain- 
tiff's right  is  limited  to  a  nonsuit  taken  at  any  time  before  the 
case  is  submitted  to  the  jury  or  the  court.  The  latter  is  the  pre- 
vailing rule,*  and  applies  generally  to  dismissals  under  the  codes 
of  civil  procedure  both  at  law  and  in  equity.*     At  a  subsequent 


to  a  nonsuit."  Adams  v,  Shepard,  24 
111.  464* 

Before  Appearance  of  Defendant. — And 
of  course  the  plaintiff  may  submit  to  a 
nonsuit  even  before  the  defendant's 
appearance  or  the  return  of  the  pro- 
cess. People's  Bank  v.  Stewart,  93  N. 
Car.  402;  Johnson  v,  Murchison.Winst. 
(N.  Car.) 83;  Poyser  v.  Minors,  7  Q.B. 
Div.  336. 

1.  California. — Brown  v.  Harter,  18 
Cal.  76;  Hancock  Ditch  Co.  r.  Brad- 
ford, 13  Cal.  637. 

Florida. — National  Broadway  Bank 
V.  Lesley,  31  Fla.  56. 

Illinois. — Amos  V.  Sinnott,  5  111.  440; 
Stanton  v.  Kinsey.  44  111.  App.  229; 
Ross  V.  Chicago,  12  111.  366;  Gordon 
V.  Goodell,  34  111.  429;  Turnock  v. 
Walker,  54  III.  App.  374;  Adams  v. 
Shepard,  24  111.  464;  Howe  v.  Har- 
roun,  17  111.  494;  Shabad  v.  Hanchett, 
40  111.  App.  545;  Prindiville  v.  Leon, 
II  IIU  App.  657;  Wilson  Sewing  Mach. 
Co.  V   Lewis.  10  111.  App.  191. 

Jowa, — Hays  v.  Turner,  23  Iowa 
214;  Jones  V.  Fennimore,  i  Greene 
(Iowa)  134;  Mansfield  v.  Wilkerson, 
26  Iowa  482. 

Missouri. — Wilson  v.  Stark,  42  Mo. 
App.  380;  Mayer  v.  Old,  51  Mo.  App. 
214;  Lawrence  v,  Shreve,  26  Mo.  492; 
Hensley  v.  Peck,  13  Mo.  587;  Pabst 
Brewing  Co.  v.  Smith,  59  Mo.  App. 
476;  Wood  V,  Nortman.  85  Mo.  298; 
Hesse  v.  Missouri  State  Mut.  F.  &  M. 
Ins.  Co.,  21  Mo.  93;  National  Water 
Works  Co.  V.  School  Dist.,  23  Mo. 
App.  227;  McLean  v.  Stuve,  15  Mo. 
App.  317. 

Texas. — Frois  v.  Mayfield,  31  Tex. 
366;  Hoodless  V.  Winter,  80  Tex.  638. 

Whole  Case  mnit  be  Submitted. — In 
order  to  bar  the  plaintiff's  right  to 
submit  to  a  nonsuit  the  jury  must 
have  the  whole  of  the  case,  including 
not  only  all  the  evidence  but  the  in- 
structions of  the  court.  Consequently 
if  for  any  cause  the  jury  retire  from 
the  bar  without  hearing  the  whole  of 
the  case  on  which  they  are  to  render  a 
verdict,  the  plaintiflf's  right  to  sub- 
mit to  a  nonsuit  is  not  taken  away. 
Berry  v.  Savage,  3  111.  261. 


After  Initrnetions  Settled. — The  case 
is  not  finally  submitted  until  the  evi- 
dence is  in  and  the  instructions  are 
passed  on,  and  in  the  interim  be- 
tween the  settling  of  instructions  and 
final  submission  to  the  court  or  jury 
the  plaintiff  has  the  undoubted  right 
to  submit  to  a  nonsuit.  Mayer  v. 
Old,  51  Mo.  App.  214;  Wilson  v. 
Stark,  42  Mo.  App.  380;  Lawrence  v, 
Shreve,  26  Mo.  492:  Hensley  v.  Peck, 
13  Mo.  587;  Wood  V.  Nortman,  85  Mo. 
298. 

Under  the  MiBBonri  Code,  g  3556,  Rev. 
Stat.,  a  nonsuit  is  in  effect  a  dismissal 
of  the  action,  and  this  may  be  done  at 
any  lime  before  the  final  submission 
for  the  verdict  of  the  jury.  National 
Water  Works  Co.  v.  School  Dist.,  23 
Mo.  App.  227. 

Under  Hew  York  Code  Civ.  Pro.,  §  3015, 
a  justice  of  the  peace  was  only  author- 
ized to  enter  a  judgment  of  nonsuit 
at  or  before  the  final  submission  of 
the  cause.  "That  section  says  he 
shall  enter  a  judgment  of  nonsuit 
•forthwith.'  He  had  no  right  under 
the  statute  to  render  such  a  judgment 
against  plaintiff  four  days  after  the 
submission  of  the  cause."  Smith 
V.  McMillan,  90  Hun  (N.  Y.)  544. 

2.  Arkansas. — McRae  v.  Rogers,  30 
Ark.  272. 

Indiana. — Dunning  v.  Galloway,  47 
Ind.  182;  Grain  v,  Hilligross,  21  Ind. 
210;  Sanders  v.  Sanders,  24  Ind.  133; 
McClelland  v.  Louisville,  etc.,  R.  Co., 
94  Ind.  276. 

Iowa. — McArthur  v.  Schultz,  78 
Iowa  364;  Mullen  v.  Peck,  57  Iowa 
430. 

Kansas. — National  Hotel  Co.  v. 
Crane  Bros.  Mfg.  Co.,  50  Kan.  49. 

Missouri, — Benoist  v,  Murrin,  48 
Mo.  48;  Reed  v.  Reed,  39  Mo.  App. 
474. 

Nebraska. — State  v.  Scott,  22  Neb. 
640. 

Ohio.  —  Beaumont  v,  Herrick,  24 
Ohio  St.  446. 

United  States. — ^Etna  L.  Ins.  Co.  v. 
Lakin  Tp.,  59  Fed.  Rep.  989. 

After  Ezeontion  of  a  Bond. — In  Ken- 
tucky  it  is  held  that  a  plaintiff  cannot 
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stage  of  the  case  the  matter  lies  in  discretion,^  although  the 
court  may  have  sustained  a  demurrer  to  the  evidence.* 

Wliat  Oonttitntoo  SnbmiMion.— A  submission  is  final,  so  as  to  preclude 
a  right  to  dismiss,  only  when  nothing  remains  to  be  done  to 
render  it  complete.'     Submission  to  a  jury  is  not  final  until  the 


voluntarily  dismiss  his  suit  to  recover 
the  possession  of  personal  property 
after  executing  a  bond  to  prosecute 
the  suit  and  perform  the  judgment. 
Rogers  v,  Bradford,  8  Bush  (Ky.) 
163. 

Plaintiffs  Safonration.  —  Plaintifif 
cannot  be  permitted  to  reserve  at  the 
time  of  submission  the  right  to  dis- 
miss in  part  in  case  the  decision  is 
against  him  upon  his  demand  as 
pleaded.  McArthur  v,  Schultz,  78 
Iowa  364. 

After  Beport  of  Boooiver  of  Partner- 
ship.— Under  a  statute  providing  that 
a  plaintiff  may  dismiss  at  any  time 
before  submission,  it  was  held  proper 
for  a  plaintiff  to  dismiss  a  suit  to 
wind  up  the  partnership  of  which 
he  was  a  member,  upon  the  report  of 
a  receiver  showing  on  its  face  prima 
facie  evidence  of  a  full  settlement  of 
all  matters  in  controversy  between 
the  parties.  Worthington  r.  White, 
42  Mo.  462. 

After  DemnrrertoEvidenoe. — So  plain- 
tiff cannot  dismiss  of  right  after  the 
court  has  sustained  a  demurrer  to 
evidence.  St.  Joseph,  etc.,  R.  Co.  v, 
Dryden.  17  Kan.  278. 

I.  Iowa. — Forsythe  v.  McMurty,  59 
Iowa  162;  Gunsaulis  v.  Cadwallader, 
48  Iowa  48. 

Kansas.  —  National  Hotel  Co.  v. 
Crane  Bros.  Mfg.  Co..  50  Kan.  49:  St. 
Joseph,  etc..  R.  Co.  v.  Dryden.  17  Kan. 
278;  Ashmead  v.  Ashmead,  23  Kan. 
262;  Schafer  v.  Weaver,  20  Kan.  294  ; 
Mason  v.  Ryus.  26  Kan.  464. 

Minnesota, — Althen  v,  Tarbox,  48 
Minn.  I. 

Nebraska,  —  Sharp  v.  Brown,  34 
Neb.  406;  State  v,  Hazelet.  41  Neb. 
257 ;  State  v,  Scott.  22  Neb.  628. 

Ohio,— CrovtX^y  v.  Chamberlain,  9 
Am.  L.  Rec.  (Ohio)  376.  See  infra, 
V.  I.  c,  (3)  Leave  Discretionary. 

In  Ashmead  v.  Ashmead.  23  Kan. 
2b2,  it  was  said:  **  It  will  be  conceded 
that  after  the  final  submission  of  the 
case  the  plaintiff  had  no  right  to  a  dis- 
missal without  prejudice.  Up  to  that 
time  she  had  such  a  right  and  could 
exercise  it  at  her  own  option  without 
the  consent  of  the  defendant  or  the 


permission  of  the  court.  At  that  time 
her  rights  in  that  respect  ceased.  But 
has  not  the  court  the  power  in  its  dis- 
cretion to  permit  a  plaintiff  even  after 
the  final  submission  to  recall  that  sub- 
mission and  dismiss  without  preju- 
dice? It  would  be  both  strange  and 
harsh  if  such  power  did  not  exist. 
Oftentimes  by  some  oversight  or  for- 
getfulness  the  plaintiff  omits  some 
essential  portion  of  his  testimony.  Is 
the  court  powerless  to  afford  him 
relief?  ♦  *  *  All  this  rests  within  the 
discretion  of  the  court,  and  is  not  the 
right  of  a  party." 

Diseretion  Liberally  Exereised.— The 
discretion  so  exercised  by  the  court 
should  be  very  broadly  construed, 
Schafer  v.  Weaver,  20  Kan.  297;  and 
will  not  be  reviewed  without  clear 
evidence  of  its  abuse,  Ashmead  v, 
Ashmead.  23  Kan.  262. 

2.  National  Hotel  Co.  v.  Crane 
Bros.  Mfg.  Co.,  50  Kan.  49. 

After  Motion  for  New  Trial. — It  is  not 
an  abuse  of  discretion  to  allow  such 
dismissal,  although  the  plaintiff  has 
made  a  motion  for  new  trial  and  the 
court  has  overruled  it.  National  Hotel 
Co.  V.  Crane  Bros.  Mfg.  Co.,  50  Kan. 

49. 

Withont  Prejudice.— It  may  be  grant- 
ed without  prejudice  to  a  new  action. 
Dunn  r.  W'olf,  81  Iowa  688. 

S.  Morrisey  v,  Chicago,  etc. ,  R.  Co. , 
80  Iowa  314. 

Sabmission  to  Beferee.— But  the  sub- 
mission of  a  case  to  a  referee  will  not 
prevent  its  dismissal  by  the  plaintiff 
where  the  referee  has  made  no  re- 
port.    Belzor  v.  Logan,  32  Iowa  322. 

Amendment  after  Submission. — A  case 
is  not  finally  submitted,  soastodefeat 
the  plaintiff's  right  to  dismiss,  where, 
after  being  once  submitted,  the  court 
allows  an  amendment  raising  a  new 
issue.      Jones    v.    Currier,    65    Iowa 

533 

After  Interrogatories. — The  plaintiff 
may  dismiss  although  he  fail  to 
answer  interrogatories  propounded  by 
the  defendants,  and  the  latter  file  an 
afladavit  that  the  answers  arc  within 
the  plaintiff's  knowledge.  Perry  v. 
Heighton,  26  Iowa  452. 
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last  words  of  the  charge  are  read  and  the  jury  directed  to  con- 
sider their  verdict.* 

On  Trial  by  the  Conrt. — On  trial  by  the  court  without  a  jury  in  an 
action  at  law,  a  plaintiff  cannot  dismiss  without  permission  after  the 
court  has  announced  its  findings.*  But  the  announcement  of  the 
finding  must  be  made  orally  and  in  open  court  to  bar  the  plaintiff's 
right  to  dismiss,'  or  be  made  matter  of  public  record,  which  will 
serve  to  notify  the  parties.* 

(4)  Rule  in  New  England  and  in  Federal  Courts — In  New  England. 
— In  some  of  the  New  England  states  the  true  rule  is  declared 
to  be  that  the  plaintiff  cannot  take  a  voluntary  nonsuit  after  the 
case  is  opened  to  the  jury,*  but  that  the  court  may  thereafter 

I.  Harris   v.    Bean,   46   Iowa    118;     Livergood    v,  Rhoades,  20  Ind 


MuUen  v.  Peck,  57  Iowa  430. 

After  Instmetions. — The  motion  is  in 
time  after  instructions  have  been  given 
by  the  court,  if  the  jury  have  not  re- 
tired. Dunning  v,  Galloway,  47  Ind. 
182.  Compare  Mason  v,  Ryus,  26  Kan. 
464. 

In  Kentucky,  under  subsection  i  of 
section  371  of  the  Civil  Code,  pro- 
viding that  the  plaintiff  may  dismiss 
until  the  cause  has  been  finally  sub- 
mitted, the  plaintiff  may  dismiss  with- 
out prejudice  after  a  motion  for  per- 
emptory instructions  is  granted  but 
before  the  instructions  are  given. 
Vertrees  v.  Newport  News,  etc.,  Co., 
95  Ky.  314. 

Return  for  InttructionB.— It  makes  no 
difference  if  the  jury  had  returned 
and  heard  the  instructions  re-read;  it 
is  then  too  late,  McClelland  v,  Louis- 
ville, etc.,  R.  Co.,  94  Ind.  276,  unless 
the  defendant  waives  the  error  by 
failing  to  make  objection  to  the  dis- 
missal of  the  cause  after  retirement 
of  the  jury.  Carmikel  v.  Cox.  58 
Ind.  133. 

2.  Randies  v.  Randies,  63  Ind.  94; 
Walker  v.  Heller,  56  Ind.  298;  Liver- 
good  V,  Rhoades,  20  Ind.  411;  Cohn  v, 
Rumely,  74  Ind.  120;  Beard  v,  Becker, 

69  Ind.  498;  Burns  v,  Reigelsberger, 

70  Ind.  522. 

Withdrawal  of  Finding.— But  where 
the  court  first  announced  a  general 
finding  and  afterwards  withdrew  the 
general  finding  to  make  a  special  find- 
ing, a  denial  of  a  motion  to  dismiss  a 
cross  complaint  after  the  withdrawal 
of  the  general  finding,  but  before  the 
announcement  of  the  special  finding, 
was  held  erroneous.  Mitchell  v. 
Friedley,  126  Ind.  545;  Beard  v,  Beck- 
er, 69  Ind.  498. 

8.  Cohn    V,    Rumely,  74    Ind.    120; 


V,  Khoades,  20  Ind.  411. 
Compare  Doughty  v,  Elliott,  8  Blackf. 
(Ind.)  405. 

Statement  of  the  Oonrt. — ^A  mere  state- 
ment by  the  court  of  what  the  special 
finding  in  a  case  will  be  when  writ- 
ten is  not  such  a  finding  as  will  pre- 
clude dismissal  by  the  plaintiff.  Craf- 
ton  V.  Mitchell.  134  Ind.  320. 

The  Mere  Intimation  of  a  Judgment  in 
an  equitable  action,  without  the  an- 
nouncement of  a  finding,  is  insufficient 
to  debar  the  plaintiff.  Somerville  v, 
Johnson,  3  Wash.  140. 

4.  Cohn  V,  Rumely,  74  Ind.  120. 

SuAeieney  of  Entry  of  Finding.  — An 
entry  in  such  cause,  made  in  the 
proper  order  book  by  direction  of  the 
court,  finding  in  favor  of  one  defendant 
generally  and  for  the  plaintiff  against 

another  defendant  *' in  the  sum  of 

dollars,"  is  such  an  announcement  of 
the  finding  of  the  court  as  will  pre- 
clude a  dismissal  of  the  action,  and 
cannot  be  erased  by  a  subsequent  en- 
try of  the  court.  Walker  v.  Heller, 
56  Ind.  298. 

An  entry  by  the  judge  on  his  docket 
of  the  finding  in  a  cause  is  not  an  an- 
nouncement of  the  finding  within  the 
meaning  of  the  first  clause  of  section 
363  of  the  Indiana  Code,  2  Rev.  Stat., 
1876,  p.  184.  Cohn  V.  Rumely,  74  Ind. 
120. 

6.  Maine, — Washburn  v.  Allen,  77 
Me.  344;  Theobald  ,t/.  Colby,  35  Me. 
180;  West  V.  Furbish,  67  Me.  17. 

Massachusetts, — Haskell  «/. Whitney, 
12  Mass.  47;  Locke  v.  Wood,  16  Mass. 
317;  Lowell  V,  Merrimack  Mfg.  Co., 
II  Gray  (Mass.)  382;  Shaw  v,  Boland, 
15  Gray  (Mass.)  572;  Truro  v.  Atkins, 
122  Mass.  418;  Burbank  v.  Woodward. 
124  Mass.  357. 

New  Hampshire. — Probate  Judge  v 
Abbot,  13  N.   H.  21;  Wright  v.  Bart- 
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allow  it  as  a  matter  of  discretion,^  at  least  at  any  time  before  the 
cause  is  submitted  to  the  jury.* 

In  Federal  conrto. — The  same  rule  is  held  by  the  United  States 
courts  to  be  the  later  and  better  doctrine  of  the  common  law.* 

d.  Before  Trial,  upon  New  Trial,  or  after  Rehearing 
Granted — Before  Tri»L — The  words  "  before  trial,"  in  statutes  pre- 
scribing the  time  when  a  plaintiff  may  dismiss  as  a  matter  of  right, 
mean  before  the  commencement  of  the  trial.'* 

Upon  Hew  Trial. — After  a  verdict  has  been  set  aside  and  a  new 
trial  granted,*  or  after  a  reversal  and  remand  of  the  cause  for 
trial  de  novo,  a  plaintiff  may  voluntarily  terminate  his  suit  as  upon 
an  original  proceeding.* 


lett,  45  N.  H.  290;  Pollard  v.  Moore, 
51  N.  H.  191;  Fulford  v.  Converse,  54 
N.  H.  544;  Parker  r.  Burns,  57  N.  H. 
602;  Farr  v.  Gate,  58  N.  H.  367. 

In  Haskell  v.  Whitney,  12  Mass.  47, 
it  was  said  by  Jackson,  J.:  *'Thc 
plaintiff  or  demandant  may,  in  various 
modes,  become  nonsuit,  or  discontinue 
his  suit,  at  his  pleasure.  At  the  be- 
ginning of  every  term,  at  which  he  is 
demandable,  he  may  neglect  or  refuse 
to  appear.  If  the  pleadings  are  not 
closed,  he  may  refuse  to  reply,  or  to 
join  an  issue  tendered:  or,  after  issue 
joined,  he  may  decline  to  open  his 
cause  to  the  jury.  The  court  also 
may.  upon  sufficient  cause  shown,  al- 
low him  to  discontinue,  even  when  it 
cannot  be  claimed  as  a  right;  as  after 
the  cause  is  opened,  and  the  evidence 
submitted  to  the  jury." 

And  in  Probate  Judge  v.  Abbot,  13 
N.  H.  21,  the  court  said:  **At  any 
time  before  the  plaintiff  opens  his  case 
to  the  jury  he  may  become  nonsuit  as 
a  matter  of  right.  The  entry  of  his 
action  does  not  oblige  him  to  proceed 
with  it.  Even  if  issue  be  joined,  this 
does  not  entitle  the  defendant  to  a 
verdict  if  the  plaintiff  elect  to  abandon 
his  action.  After  the  plaintiff  has  pro- 
ceeded to  open  his  case  to  the  jury  he 
can  no  longer  become  nonsuit  as  a 
matter  of  right.  The  court  may  re- 
quire that  the  case  shall  proceed,  and, 
if  the  plaintiff  do  not  put  in  his  evi- 
dence, may  direct  the  jury  to  render  a 
verdict  against  him." 

So  in  Theobald  v.  Colby,  35  Me.  180, 
in  discussing  a  motion  of  the  defendant 
in  writing  for  leave  to  withdraw  his 
account  in  set-off,  which  was  objected 
to  by  the  plaintiff,  the  court  said: 
•*The  right  of  a  defendant  in  such 
a  case  is  similar  to  a  plaintiff's  right 
tc)  become  nonsuit.     And  the  plaintiff 


may  become  nonsuit  as  of  right  at  any 
time  before  trial.  At  common  law  he 
might  become  nonsuit  at  any  time  be- 
fore the  verdict." 

1.  Washburn  v.  Allen,  77  Me.  344; 
Truro  v.  Atkins,  122  Mass.  418. 

2.  Washburn  v.  Allen,  77  Me.  344: 
Means  v,  Welles,  12  Met.  (Mass.)  362; 
Philips  V,  Echard,  Cro.  Jac.  35. 

8.  U.  S.  V.  Humason,  8  Fed.  Rep. 
71;  Folger  V.  The  Robert  G.  Shaw,  2 
Woodb.  &  M.  (U.  S.)  531. 

4.  Bcttis  V.  Schreiber,  31  Minn.  329, 
holding  that  under  Gen.  Stat.  Minne- 
sota, 1878,  c.  66.  S$  262,  subd.  I,  allow- 
ing dismissal  by  the  plaintiff  at  any 
time  before  trial,  plaintiff  cannot  dis- 
miss the  action  after  trial  but  before 
the  submission  of  the  case  to  the  court 
or  jury,  as  subdivision  3  of  the  same 
section  provides  for  dismissal  *'  upon 
the  trial." 

In  Vebrafka  and  Ohio  a  plaintiff 
cannot  dismiss  an  action  after  the  in- 
troduction of  evidence  to  a  jury  by 
him  unless  a  statute  expressly  allows 
it.  Smith  V.  Sioux  City,  etc.,  R.  Co., 
15  Neb.  584;  Chicago,  etc.,  R.  Co.  v, 
Richardson,  28  Neb.  118;  Byrd  v. 
Blessing.  11  Ohio  St.  362. 

In  Replevin  Case. — It  is  accordingly 
not  error  for  the  court  to  refuse  to 
allow  the  plaintiff,  after  the  trial  has 
commenced,  to  dismiss  without  prej- 
udice a  replevin  case  wherein  the 
properly  had  been  delivered  to  the 
plaintiff.  Aultman  v.  Reams,  9  Neb. 
487. 

5.  Stanton  v,  Kinsey,  44  111.  App. 
229;  Phelps  V,  Winona,  etc.,  R.  Co., 
37  Minn.  485;  Edwards  v,  Edwards, 
22  111.  121. 

6.  Gardner  v,  Michigan  Cent.  R. 
Co.,  150  U.  S.  349;  Currie  V.  Southern 
Pac.  Co.,  23  Oregon  400;  Mohler 
V,  Wiltberger,  74  111.  163;  Rynear  v. 
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After  Eehearing  Granted. — Or  after  an  application  for  rehearing  in 
equity  has  been  granted,  the  plaintiff  may  dismiss  his  bill  as  if 
no  decree  had  been  made.* 

e.  After  Amendment. — Where,  upon  sustaining  a  demuner 
to  an  original  complaint,  the  plaintiff  files  an  amended  complaint, 
he  may  take  a  voluntary  nonsuit  at  any  time  where  he  might 
have  suffered  a  voluntary  nonsuit  on  the  original  complaint.* 

f.  In  Term. — A  voluntary  dismissal,  discontinuance,  or  nonsuit 
must  be  taken  in  term  time*  unless  authorized  to  betaken  before 
the  clerk  in  vacation,*  or  the  parties  consent  that  it  may  be  heard 
and  decided  in  vacation.* 

6.  When  a  Voluntary  Termination  cannot  be  Had— ^.  When  Preju- 
dicial TO  Defendant. — A  plaintiff  cannot  terminate  his  suit 
as  of  right  where  it  may  prejudice  the  rights  of  the  defendant,* 


Ncilin,  4  Greene  (Iowa)  524;  Under- 
bill V,  Thomas,  24  Tex.  283. 

The  EfEbot  of  Saoh  Beversal  is  to  leave 
the  cause  standing  for  hearing  as  if 
no  decree  had  been  rendered.  Chick- 
ering  v.  Failes,  29  111.  294.  See  also 
article  Decrees,  vol.  5,  p.  966,  note. 

Bemand  "for  Farther  Proceedings," 
etc. — Where  the  decree  is  reversed 
on  the  merits  and  the  cause  remanded 
**  for  further  proceedings  not  incon- 
sistent with "  the  opinion  filed,  the 
trial  court  must  dismiss  the  bill  on  the 
merits,  and  it  will  be  error  to  allow 
the  complainant  to  dismiss  his  bill. 
Gage  V.  Bailey,  119  111.  539. 

And  so  where  the  reversal  is  with 
instructions  to  proceed  '*  in  conformity 
to  the  opinion."  Wadhams  v.  Gay,  83 
111.  250 ;  Newberry  v.  Blatchford,  106 
III.  589.  See  also  Croft  v.  Johnson,  8 
Baxt.  (Tenn.)  390. 

1.  Belcher  v.   Wilkerson,  54  Miss. 

677. 

2.  Hume  v.  Woodruff,   26   Oregon 

373. 

After  Befnsal  of  Leave  to  Amend. — 
After  refusal  of  the  plaintiff's  request 
to  be  allowed  an  amendment  neces- 
sary to  make  out  a  cause  of  action,  the 
court  must  allow  him  to  submit  to  a 
nonsuit.     Ludeman  v,  Hirth,  96  Mich. 

17. 
8.  Gatewood  v.    Leak,   99  N.   Car. 

363- 

BiBqnaliiieation  of  Judge.— It  is  imma- 
terial that  the  judge  presiding  is  dis- 
qualified to  try  the  cause  when  the 
bill   is  dismissed.     Kean  v,  Lathrop, 


58  Ga.  356. 

4.  State    Bank 
760. 

Ifi   Georgia    the 


Gray,    12    Ark. 


dismissal   may  be 
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either  in  term  or  vacation,  and  with- 
out any  formal  leave  or  order  or 
notice  to  the  opposite  party.  Kean 
V,  Lathrop,  58  Ga.  355. 

Petition  for  Accounting, — The  plain- 
tiff may  even  in  vacation  dismiss  his 
petition  for  a  general  accounting,  al- 
though prior  thereto  the  case  had 
been  referred  to  an  auditor  who  was 
proceeding  to  determine  the  account. 
Jackson  v.  Roane,  0  Ga.  40. 

At  Any  Time.— Where  the  rules  or 
statutes  allow  the  complainant  to  dis- 
miss at  any  time  by  a  written  order  to 
the  clerk  directing  him  to  enter  the 
order,  it  need  not  be  filed  while  the 
court  is  in  actual  session.  Price  v, 
Taylor,  21  Md.  356. 

6.  Gatewood  v.  Leak,  99  N.  Car. 
363. 

6.  Chicago,  etc.,.R.  Co.  v.  Union 
Rolling  Mill  Co.,  109  U.  S.  715. 

Bight  Given  by  Statute.— In  Electri- 
cal Accumulator  Co.  v.  Brush  Electric 
Co.,  44  Fed.  Rep.  602,  Mr.  Justice 
Brown  held  that  where,  under  an 
answer  and  by  virtue  of  the  statute 
controlling  patent  litigation,  a  defend- 
ant had  given  aright,  in  the  nature  of 
afiSrmative  relief,  to  have  the  patent 
sued  on  declared  void,  and  the  case 
had  been  pending  three  years,  the  de- 
fendant was  entitled  to  have  the  origi- 
nal bill  heard  in  spite  of  a  motion  to 
dismiss. 

After  Application  for  Removal  of  Cause. 
— A  nonsuit  cannot  be  taken  in  a  state 
court  after  a  proper  application  has 
been  made  by  the  defendant  for  the 
removal  of  the  action  to  the  United 
States  court.  Beery  v,  Chicago,  etc., 
R.  Co.,  64  Mo.  533. 

Execution. — The    same    rule 
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unless   he  obtains  defendant's  consent,*  whether  it  be  by  dis- 
missal,* or  by  nonsuit  or  discontinuance,'    or  by  an   order  of 

Hershberger  v,  Blewett,  55  Fed.  Rep. 
170;  Chicago,  etc.,  R.  Co.  v.  Union 
Rolling  Min  Co..  109  U.  S.  713. 

England,  —  Booth  v,  Leycester,  i 
Keen  247,  255;  Biscoe  v.  Brett,  2  Ves.  & 
B«  377  ;  Bluck  v.  Colnaghi,  9  Sim.  411 ; 
Lashley  r.  Hogg,  11  Ves.  Jr.  602;  Col- 
lins V,  Greaves,  5  Hare  596;  Gregory  r. 
Spencer,  11  Beav.  143  ;  Carrington  v. 
Holly,  Dick.  280 ;  Anonymous,  11  Ves. 
Jr.  169. 

In  Cooper  v,  Lewis,  2  Phil.  181,  it 
was  said  :  "  The  plaintiff  is  allowed 
to  dismiss  his  bill  on  the  assumption 
that  it  leaves  the  defendant  in  the 
same  position  as  he  would  have  stood 
if  the  suit  had  not  been  instituted.  It 
is  not  so  where  there  has  been  a  pro- 
ceeding in  the  cause  which  has  given 
the  defendant  a  right  against  the 
plaintiff." 

And  in  Bank  v.  Rose,  i  Rich.  £q.  (S. 
Car.)  292,  the  court  said  :  •*  But  when- 
ever in  the  progress  of  a  cause  the 
defendant  entitles  himself  to  a  decree 
either  against  a  complainant  or  a  co- 
defendant,  and  the  dismissal  would 
put  him  to  the  expense  and  trouble  of 
bringing  a  new  suit  or  making  new 
proofs,  such  dismissal  will  not  be  per- 
mitted." 

And  in  Conner  v.  Drake,  i  Ohio  St. 
170:  "After  a  defendant  has  been 
put  to  trouble  and  expense  in  making 
his  defense,  if,  in  the  progress  of  the 
case,  rights  have  been  manifested  that 
he  is  entitled  to  claim  and  which  are 
valuable  to  him,  it  would  be  unjust  to 
deprive  him  of  them  merely  because 
the  complainant  might  come  to  the 
conclusion  that  it  would  be  for  his  in- 
terest to  dismiss  his  bill.  Such  a 
mode  of  proceeding  would  be  trifling 
with  the  court  as  well  as  with  the 
rights  of  defendants." 

After  Determination  of  Plea  to  Jurie- 
diction. — When  one  defendant  in  a 
suit  in  equity  pleads  to  the  jurisdiction 
and  another  defendant  answers,  set- 
ting up  independent  rights  in  the  sub- 
ject matter  of  the  controversy,  and  no 
notice  is  taken  of  the  plea  to  the  juris- 
diction, and  a  final  decree  is  entered 
sustaining  the  rights  set  up  in  the  an- 
swer, the  complainant  cannot  have  his 
bill  dismissed  under  the  38th  Rule,  U. 
S.  Supreme  Court,  for  failure  to  reply 
to  the  plea.  Chicago,  etc.,  R.  Co.  v. 
Union  Rolling  Mill  Co.,  109  U.  S.  702. 

8.  Pullman's  Palace-Car  Co.  v,  Cen- 


holds  where  the  rights  of  the  plaintiff 
in  an  action  \  ive  been  seized  under  an 
execution.  State  v,  Rost  (La.  1896), 
19  So.  Rep.  256;  Baum's  Succession, 
II  Rob.  (La.)  314. 

After  Adduction  of  Bvidenoe. — So 
where  the  case  has  gone  to  trial  and 
evidence  has  been  adduced  by  the  de- 
fendant affecting  the  rights  of  the 
parties.  State  v,  Rost  (La.  1896),  19 
So.  Rep.  256;  Crocker  v.  Turnstall,  6 
Rob.  (La  )  354- 

Bestraint  of  Judgment  of  Ditmiieal. — 
Where  a  judgment  of  dismissal  is  ob- 
tained by  the  plaintiff  in  violation  of 
his  written  stipulation  on  file,  he  may 
be  enjoined  by  the  court  from  enforc- 
ing it.  McLeran  v,  McNamara,  55 
Cal.  508.  But  the  defendant  must 
bring  forward  the  objection  on  the 
motion,  or  it  is  deemed  waived.  Hig- 
gins  V,  Mahoney,  50  Cal.  444. 

Bankruptcy  of  Defendant.— Where  the 
defendant  has  been  declared  bank- 
rupt, the  plaintiff  may  nevertheless 
become  nonsuit  with  costs.  Farr  v. 
Cate,  58  N.  H.  367. 

1.  Chicago,  etc..  R.  Co.  v.  Union 
Rolling  Mill  Co.,  109  U.  S.  715. 

2.  Georgia, — Jackson  v.  Roane,  96 
Ga.  40. 

lilt  lois. — Mohler  v.  Wiltberger,  74 
111.  163. 

Massachusetts. — Atlas  Bank  v.  Na- 
hant  Bank,  23  Pick.  (Mass.)  491. 

Michigan,  —  Seymour  v.  Jerome, 
Walk.  (Mich.)  356. 

Mississippi. — State  v.  Hemingway, 
69  Miss.  491. 

New  York. — Watt  v.  Crawford,  ii 
Paige  (N.  Y.)  472. 

Ohio. — Conner  v.  Drake,  i  Ohio  St. 
170. 

Pennsylvania. — Sayers's  Appeal,  79 
Pa.  St.  428. 

Rhode  Island. — Cozzens  v.  Sisson,  5 
R.  I.  489;  Updike  v.  Doyle,  7  R.  I. 
461. 

South  Carolina. — Bethia  v.  McKay, 
Che  ves  Eq.  (S.  Car.)  96;  Bank  v. 
Rose,  I  Rich.  Eq.  (S.  Car.)  292. 

Tennessee,  —  Fisher  v.  Stovall,  85 
Tenn.  319. 

United  States. — Detroit  v.  Detroit 
City  R.  Co.,  55  Fed.  Rep.  570;  Elec- 
trical Accumulator  Co.  v.  Brush  Elec- 
tric Co.,  44  Fed.  Rep.  602  ;  Hat-Sweat 
Mfg.  Co.  V.  Waring,  46  Fed.  Rep.  87  ; 
Western  Union  Tel.  Co.  v.  American 
Bell    Tel.    Co.,    50    Fed.    Rep.    662; 
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the  court  granting  leave  made  on  notice  and  hearing  in  the  exer- 
cise of  discretion.*  Thus  it  cannot  be  taken  after  a  writ  of  in- 
quiry executed  and  returned,^  nor  pending  the  submission  of  the 
action  to  referees,'  nor  after  reference  to  an  arbitrator  to  state  a 
special  case,**  nor  aft^er  award  made,*  nor  after  a  demurrer  argued 
and  allowed  upon  a  mistake  in  plaintiff*s  pleading,®  nor  after 
motion  to  dismiss  is  made  by  the  defendant  on  the  ground  of  lack 
of  jurisdiction.'' 


tral  Transp.  Co.,  49  Fed.  Rep.  261  ; 
Coxe  V,  Downs,  9  Rob.  (La.)  133;  Dono- 
van V.  Owen.  10  La.  Ann.  463  ;  Adams 
V.  Lewis,  7  Martin  N.  S.  (La.)  405  ; 
Brown  v,  Saul,  4  Martin  N.  S.  (La.) 
436  ;  Smith  v,  Amacker,  15  La.  Ann. 
299  ;  Crockett  v.  Smith,  14  Abb.  Pr. 
(N.  Y".  Supreme  Ct.)  62  ;  Rees  v.  Van 
Patten,  13  How.  Pr.  (N.  Y.  Supreme 
Ct.)  258  ;  Van  Allen  v,  Schermerhorn, 
14  How.  Pr.  (N.  Y.  Supreme  Ct.)  287  ; 
Kennedy  v.  McNickle,  2  Brews.  (Pa.) 
536 ;  Mechanics'  Bank  v,  Fisher,  i 
Rawle  (Pa.)  341. 

In  Lanusse  v,  Pimpienella,  4  Martin 
N.  S.  (La.)  444,  it  was  said  that 
**  every  consideration  which  prohib- 
its the  defendant  from  withdrawing 
from  a  cause  applies  with  equal  force 
against  allowing  the  plaintiff  to  dis- 
continue the  demand  presented  against 
him." 

Harming  Defendant.  —  Where  the 
purpose  of  the  plaintiff  is  to  harass  the 
defendant,  leave  to  discontinue  will 
not  be  granted.  Livermore  v.  Berdell, 
60  How.  Pr.  (N.  Y.  C.  PI.)  308. 

In  Gasei  where  an  Arreit  ii  Had. — So 
where  the  object  of  the  plaintiff  is  to 
obtain  a  second  arrest  of  the  defend- 
ant in  a  new  action  after  the  vacation 
of  an  order  of  arrest  in  the  first,  he 
will  not  be  allowed  to  discontinue  un- 
less the  plaintiff's  action  is  not  main- 
tainable, in  which  case  it  may  be  per- 
mitted. Livermore  v,  Berdell,  60  How. 
Pr.  (N.  Y.  C.  PI.)  308. 

1.  Wyatt  V,  Sweet,  48  Mich.  539. 

8.  Stephens  v.  Etherick,  Carth.  86. 

8.  HaskeU  v.  Whitney.  12  Mass.  47; 
Dyer  v,  Morris,  68  Me.  472;  Pollard 
V.  Moore,  51  N.  H.  190;  Farmington 
V,  Copp,  56  N.  H.  218;  Fulford  v.  Con- 
verse, 54  N.  H.  543;  Bynum  v.  Powe, 
97  N.  Car.  374;  Ivory  v.  Delore,  26 
Mo.  505;  Eversett  v,  Taylor,  32  Mo. 
390. 

The  BeMon  of  the  Bole  is  that  it  would 
be  unequal  and  unjust  to  permit  the 
plaintiff  to  overcome  an  adverse  re- 
port by  a  nonsuit  instead  of  by  evi 


dence  upon  a  trial.  Benton  v,  Bellowr, 
61  N.  H.  107. 

In  Action  for  Divorce.— As  where,  in 
an  action  for  divorce,  the  application 
of  the  defendant  for  alimony  is  pend- 
ing before  a  referee,  the  plaintiff  can- 
not have  a  nonsuit.  Clutton  v.  Clut- 
ton  (Mich.  1895),  64  N.  W.  Rep.  744. 

Where  Proper. — But  where  the  report 
cannot  be  used  as  evidence  to  the  jury, 
the  plaintiff  may  at  any  time  before 
the  commencement  of  the  trial  Become 
nonsuit.  Benton  v.  Bellows,  61  N.  H. 
107. 

4.  Stahlschmidt  v.  Walford,  4  Q.  B. 
Div.  217;  Means  v.  WeWes,  12  Met. 
(Mass.)  356.  * 

6.  Davis  V.  Forshee,  34  Ala.  107; 
Conner  v.  Drake,  i  Ohio  St.  166. 

•'  The  practice  has  always  been  to 
allow  a  plaintiff  in  an  action  at  law  to 
^isiiffer  a  nonsuit  at  any  time  unless, 
by  an  auditor's  report,  or  on  the  ver- 
dict of  a  jury,  or  a  finding  of  facts  by 
the  court,  other  and  more  important 
rights  are  fixed  than  the  mere  right  to 
recover  costs."  Bishop  v.  Pardee,  35 
Conn.  4. 

6.  Rea  v,  Burnis,  2  Lev.  124,  209; 
Bennett  v,  Pilkins,  i  Lev.  192;  Ste- 
phens V.  Cooper,  3  Lev.  440;  Jones  v. 
Pope,  I  Lev.  191;  Butler  v.  Malissy.  i 
Stra.  76;  Bennet  v.  Filkins,  i  Saund. 
23;  Folger  V.  The  Robert  G.  Shaw,  2 
Woodb.  &  M.  (U.  S.)  537. 

Nor  when  the  merits  can  be  decided 
on,  and  the  defendant  then  has  gone 
far  enoiligh  to  claim  final  judgment  on 
the  controversy.  Turner  v.  Turner, 
I  Salk.  179. 

Under  Modem  Praetioe,  however,  and 
even  after  a  demurrer  to  the  plaintiff's 
declaration  is  sustained,  with  leave  to 
amend,  the  plaintiff  may  voluntarily 
dismiss  before  the  expiration  of  the 
time  granted.  Scherff  v.  Missouri  Pac. 
R,  Co.,  81  Tex.  471. 

7.  Pescud  V.  Hawkins.  71  N.  Car. 
299. 

Or  after  a  motion  to  open  the  case, 
already  closed,  and  take  further  evi* 
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b.  After  Rights  Acquired  by  Third  Persons.— The  same 
rule  forbidding  the  plaintiff  to  dismiss  his  case  applies  where 
the  rights  of  third  parties  have  intervened.* 

c.  After  Interlocutory  Decision.— A  mere  interlocutory- 
judgment  or  decree  will  not  bar  the  plaintiff's  privilege.* 

Aftor  Withdrawal  of  a  Jnror. — A  plaintiff  can  still  discontinue  although 
he  has  been  allowed  to  withdraw  a  juror.* 

After  Birootion  of  iMne. — Likewise  where  an  issue  has  been  directed 
out  of  chancery,  if  the  motion  to  dismiss  is  made  before  its  trial.'* 

Extent  and  Qnaliflcation  of  Bnle. — The  plaintiff  may  dismiss  although 
an  appeal  is  pending  from  the  interlocutory  judgment  or  order,* 
unless  it  so  adjudicates  the  rights  of  the  parties  that  the  defend- 
ant acquires  a  substantial  legal  interest  in  the  controversy.* 


dence,  has  been  denied.     Clearwater 
V,  Decker.  13  Hun  (N.  Y.)  63. 

1.  HaU  V,  McPherson,  3  Bland  (Md.) 

534. 

Bighti  of  Interrening  Partj.— Where 
an  intervening  party  prays  for  a  dis- 
solution of  an  injunction  obtained  by 
plaintiff  and  for  interest  and  damages, 
the  plaintiff  cannot,  by  dismissing  his 
suit,  deprive  the  former  of  his  right 
to  a  judgment.  Whittemore  v.  Watts, 
7  Rob.  (La.)  10.  See  also  State  v, 
Rost,  48  La.  Ann.  455. 

2.  Pullman's  Palace-Car  Co.  v.  Cen- 
tral Transp.  Co.,  49  Fed.  Rep.  261; 
Piedmont  Mfg.  Co.  v.  Buxton,  105  N. 
Car.  74;  Nunn  v.  Givhan,  45  Ala.  370; 
Lacroix  v.  Macquart,  I  Miles  (Pa.)  156. 

After  Order  of  Sale.— A  bill  seeking 
the  sale  of  property  in  the  hands  of 
a  trustee  for  the  sole  use  of  the  com- 
plainant may  be  dismissed  even  after 
the  prayer  of  the  bill  is  granted,  where 
the  property  has  not  been  actually 
sold  in  accordance  therewith.  Nunn 
V   Givhan,  45  Ala.  370. 

Beport  of  Commiif loner.— And  it  is 
not  too  late  after  the  commissioner 
has  made  a  report  of  accounts  and  ex- 
ceptions have  been  filed.  Bossard  v, 
Lester,  2  McCord  Eq.  (S.  Car.)  419. 

The  Appointment  of  a  Beoeiyer  in  a 
foreclosure  suit  and  the  report  of  a 
master  as  to  the  method  of  application 
of  the  rents  will  not  prevent  the  dis- 
missal of  the  bill.  White  v.  West- 
meath,  Beat.  174. 

8.  Carpcntier  v.  Wilson,  14  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  loi. 

4.  Kreider  v.  Mahaffy,  10  Pa.  Co. 
Ct.  Rep.  412;  Price  v.  Taylor.  21  Md. 
356;  Western  Union  Tel.  Co.  v.  Ameri- 
can Bell  Tel.  Co.,  50  Fed.  Rep.  662; 
Smith  V.  Smith,  2  Blackf.  (Ind.)  232. 


After  Trial  of  a  Feigned  Istne  the 
plaintiff  cannot  then  dismiss  as  of 
course,  as  the  defendant  is  then  en- 
titled to  have  the  cause  set  down  for  a 
hearing  in  order  to  obtain  a  formal 
dismissal  of  the  bill  so  as  to  enter  it  as 
a  final  judgment  and  make  it  plead- 
able. Saylor's  Appeal,  39  Pa.  St.  498; 
Carrington  v.  Holly,  Dick.  280. 

Effect  of  Diemiiial. — The  dismissal 
or  abandonment  of  the  issues  results 
in  a  return  of  the  case  to  the  court  of 
equity,  where  new  parties  may  be  made 
and  the  same  or  other  issues  may 
be  again  made  up.  Price  v,  Taylor, 
21  Md.  356. 

5.  Chicago,  etc.,  R.  Co.  v.  Dey,  76 
Iowa  278. 

Item  Temporary  Injnnotion. — Where, 
in  an  action  to  enjoin  publication  and 
enforcement  of  a  schedule  of  railroad 
rates,  a  temporary  injunction  was  dis- 
solved and  an  appeal  was  pending  from 
the  order  of  dissolution,  the  plaintiff 
was  allowed  to  dismiss.  Chicago,  etc., 
R.  Co.  V.  Dey,  76  Iowa  278. 

6.  Maryland, — Hall  v.  McPhcrson,  3 
Bland  (Md.)  529. 

Massachusetts, — Atlas  Bank  v.  Na- 
hant  Bank,  23  Pick.  (Mass.)  491. 

Michigan.  —  Seymour  v.  Jerome. 
Walk.  (Mich.)  356;  Wyatt  v.  Sweet,  48 
Mich.  539. 

North  Carolina. — Bynum  v,  Powe, 
97  N.  Car.  374. 

Rhode  Island. — Cozzens  v.  Sisson,  5 
R.  I.  489;  Updike  v.  Doyle,  7  R.  I.  461. 

South  Carolina. — Bank  v.  Rose,  I 
Rich.  Eq.  (S.  Car.)  292. 

United  States.  —  Hershberger  v. 
Blewett.  55  Fed.  Rep.  170. 

England. — Guilbert  v.  Hawles,  I  Ch. 
Cas.  40;  Bluck  V.  Colnaghi,  9  Sim.  411; 
Lashley   v,    Hogg,    11   Ves.   Jr.    602; 
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d.  After  Defendant's  Plea  Seeking  Affirmative  Re- 
lief.— At  Common  Law,  the  filing  of  a  plea  or  answer,  in  any  form  of 


Booth  V.  Leycester,  i  Keen  255;  Biscoe 
V,  Brett,  2  Ves.  &  B.  377;  Collins  v. 
Greaves,  5  Hare  596;  Gregorys.  Spen- 
cer, II  Beav.  143;  Carrington  v.  Holly, 
Dick  280;  Anonymous,  11  Ves.  Jr.  169. 

After  Order  for  Aooonnting.—After  a 
consent  order  for  a  mutual  accounting 
before  a  commissioner,  the  complain- 
ant cannot  dismiss  by  a  common  order. 
Wyatt  V.  Sweet.  48  Mich.  539. 

In  discussing  the  right  of  a  com- 
plainant to  dismiss  a  bill  seeking  an 
accounting  by  an  insolvent  partner- 
ship after  the  rendition  of  an  inter- 
locutory decree  to  account,  it  was  said, 
in  HaU  v.  McPherson,  3  Bland  (Md.) 
529,  while  affirming  the  general  right 
of  the  plaintiff  to  dismiss  his  proceed- 
ing: '*  But  in  this  case,  there  having 
been  a  decree  to  account,  each  party 
has  been  thereby  virtually  clothed 
with  the  rights  of  an  actor ;  after  which , 
the  defendant  having  obtained  the 
benefit  of  the  insolvent  law,  other  per- 
sons became  thereby  interested  in  the 
matter  in  litigation;  and  the  defend- 
ant having  died  after  he  had  been 
thus  discharged  under  the  insolvent 
law,  and  the  suit  having  been  revived 
by  a  supplemental  bill  against  his 
trustee  alone,  this  application  by  the 
plaintiff  to  dismiss  his  bill  presents 
questions  of  much  importance  in  prac- 
tice, and  of  a  nature  involving  a  con- 
sideration of  some  of  the  positive  pro- 
visions of  the  insolvent  law,  and  of 
the  principles  arising  out  of  those 
provisions. 

"In  all  cases  where  a  defendant  is 
chargeable  with  the  rents  and  profits 
of  property,  and  wherever  it  may  be 
necessary  to  ascertain  the  amount  to 
be  awarded  to  the  plaintiff,  it  is  of 
course  to  refer  the  case  to  the  auditor, 
with  directions  to  state  such  an  ac- 
count as  the  nature  of  the  case  may 
require,  and  such  other  accounts  as 
either  party  may  desire.  But  a  refer- 
ence to  the  auditor  in  such  cases  does 
not,  of  itself,  place  the  parties  in  the 
reciprocal  relation  to  each  other  of 
plaintiff  and  defendant,  as  on  a  bill  for 
an  account  upon  a  dealing  in  trade, 
as  in  this  instance,  where,  after  a 
decree  to  account,  both  parties  are 
considered  as  actors  in  relation  to  such 
account;  and  the  final  decree  may  be 
in  favor  of  the  one  or  the  other,  ac- 
cording as  the  balance  may  appear. 


And,  therefore,  if  the  suit  should  abate 
after  such  a  decree,  by  the  death  of 
either  plaintiff  or  defendant,  the  sur- 
viving party,  or  the  representatives  of 
the  deceased,  may  have  it  revived  by 
a  bill  of  revivor,  because  the  defend- 
ant, after  such  a  decree,  has  as  direct 
an  interest  in  the  continuance  of  the 
suit  as  the  plaintiff,  and  may  ultimate- 
ly be  as  essentially  benefited  by  it.  *  *  * 
But  as,  in  such  cases,  that  reciprocal 
interest  in  the  suit  which  the  decree 
to  account  gives  to  each  of  the  parties 
enables  either  of  them  to  revive 
and  continue  it,  so  the  plaintiff  can- 
not, as  under  other  circumstances, 
be  allowed  at  his  pleasure,  after  such 
a  decree,  to  dismiss  his  bill  on  the 
payment  of  costs;  but  can  only  get  rid 
of  it  by  a  final  decree,  or  by  availing 
himself  of  the  negligence  and  default 
of  the  defendant  after  he  has  been 
called  upon  to  proceed;  and  therefore, 
after  a  decree  which  thus  gives  the 
defendant  an  interest  in  the  further 
prosecution  of  the  suit,  the  plaintiff 
can  only  have  entered  upon  the  docket 
the  common  rule  {sic)  further  proceed- 
ings, so  as  thereby  to  lay  a  foundation 
for  obtaining  leave  to  dismiss  his  bill 
at  the  next  term." 

Order  OTermlingDemnrrer. — After  the 
defendant  has  appealed  from  an  order 
overruling  a  demurrer  in  the  cause  the 
plaintiff  cannot  dismiss  as  of  course. 
Lewis  V.  Cooper,  16  L.  J.  Ch.  (N.  S.) 
265. 

After  Sale  of  Partnership  Property. — 
Where  a  sale  of  partnership  property 
has  been  made,  in  a  proceeding  to  ad- 
just the  affairs  of  the  partnership,  and 
an  account  stated  adversely  to  the 
complainant  by  the  master,  the  com- 
plainant cannot  dismiss  his  bill  over 
defendant's  objection.  Fisher  v,  Sto- 
vall,  85  Tenn.  316. 

Entitled  to  Decree. ~ Whenever  the 
defendant  entitles  himself  to  a  decree 
against  either  the  plaintiff  or  a  code- 
fendant,  and  the  dismissal  would  put 
him  to  the  expense  and  trouble  of 
bringing  a  new  suit,  such  dismissal 
will  not  be  permitted.  Bank  v.  Rose, 
I  Rich.  Eq.  (S.  Car.)  292;  Lashley  v, 
Hogg,  II  Ves.  Jr.  602;  Bethia  v,  Mc- 
Kay, Che  ves  Eq.  (S.  Car.)  93. 

I^ovisional  Semedy. — Statutes,  as  in 
Minnesota t  sometimes  provide  that  a 
dismissal,  nonsuit,  or  discontinuance 
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action,  merely  responsive  to  the  plaintiff's  complaint,  does  not 
affect  his  right  to  a  voluntary  termination  of  the  action.*  Nor 
at  common  law  did  the  filing  of  a  counterclaim  or  plea  of  set-ofi 
have  any  efficacy  in  that  respect.* 

XodernBnlo. — But  the  very  general  rule  now  is  that  the  defend- 
ant who  has  fiied  a  cross  bill  or  counterclaim  setting  up  affirma- 
tive relief  is  deemed  a  plaintiff  therein,*  and  he  cannot  thereafter 
be  deprived  of  his  right  to  a  just  trial  of  his  cause  by  a  voluntary 
dismissal'*  or  nonsuit  by  the  plaintiff,*  even  where  a  statute  ex- 

cannot  be  had  voluntarily  after  a  pro-    the  plaintiff  even  although   no  cross 


visional  remedy  allowed.     Walker  v. 
St.  Paul  City  R.  Co..  5a  Minn.  127. 

1.  Howard  v.  Bugbee,  25  Ala.  548; 
Buffington  v.  Quackenboss,  5  Fla.  196. 

2.  Clarke  v.  Wall.  5  Fla.  476;  Mer- 
chants' Bank  v.  Schulenberg.  54  Mich. 
49;  Buffington  v,  Quackenboss,  5  Fla. 
196;  Branham  v.  Brown,  i  Bailey  (S. 
Car.)  262. 

Biieoant.  —  The  rule  stated  in  the 
text  applies  although  the  defendant 
has  filed  a  discount  and  introduced 
evidence  to  establish  it.  Branham  v. 
Brown,  i  Bailey  (S.  Car.)  262. 

Betoff  SzMading  PlaintiiTt  OUim.— 
In  Connecticut  the  right  of  the  plain- 
tiff to  be  nonsuited  at  any  time  before 
the  issue  is  decided  is  not  affected  by 
the  fact  that  the  defendant  has  filed  a 
plea  of  set-off  and  claims  judgment  for 
a  balance  in  his  favor.  Anderson  v, 
Gregory,  43  Conn.  62. 

In  Michigan  an  order  allowing  plain- 
tiff to  take  a  nonsuit  after  the  de- 
fendant had  claimed  judgment  for  a 
balance  upon  a  plea  of  set-off  was 
affirmed  by  a  court  equally  divided. 
Merchants'  Bank  v.  Schulenberg,  54 
Mich.  49. 

8.  Whedbee  v,  Leggett,  92  N.  Car. 
470. 

In  McKesson  v,  Mendenhall,  64  N. 
Car.  503,  it  was  said:  **  It  is  some- 
times said  that  a  judgment  of  nonsuit 
can  only  be  at  the  instance  of  the 
defendant,  but  the  cases  cited  for  that 
only  prove  that  the  court  will  not  give 
it  ex  meromotu^hvLt  only  at  the  instance 
of  one  of  the  parties;  and  the  proposi- 
tion can  only  be  maintained  to  the 
extent  that  the  court  will  not  allow  the 
plaintiff  to  become  nonsuit  to  the  prej- 
udice of  the  defendant  and  in  a  case 
in  which,  although  nominally  a  plain- 
tiff, he  is  substantially  a  defendant." 

In  an  Aetion  for  an  Aooonnting,  the 
right  of  the  defendant  to  affirmative 
relief  is  as  broad  and  ample  as  that  of 


bill  or  counterclaim  has  been  inter- 
posed, and  the  plaintiff  cannot  there- 
fore discontinue  the  action  if  the 
defendant  objects.  Hutchinson  v, 
Paige,  67  Wis.  207.  See  also  articles 
Accounts  and  Accounting,  vol.  i,  p. 
103,  and  Cross  Bills,  vol.  5.  p.  635. 

4.  California, — Clark  v,  Hundley,  65 
Cal.  96;  Robinson  v.  Placerville,  etc., 
R.  Co.,  65  Cal.  263;  Mott  V.  Mott,  82 
Cal.  415;  People  v.  Loewy.  29  Cal.  266, 
Carpenter  v.  Hewel,  67  Cal.  590. 

G eorgia, ^iickson  r.  Roane,  96  Ga. 
40;  Tift  V,  Keaton,  78  Ga.  235. 

/liinois,—  EsLSi  St.  Louis  v.  Thomas, 
102  III.  453  :  U.  S.  Savings  Inst.  v. 
Brockschmidt,  72  III.  370 ;  Purdy  v, 
Henslee,  97  111.  389;  Davis  v.  Hall, 
92  111.  85  ;  O'ReiUy  r.  Lyons,  46  111. 
App.  51- 

Minnesota. — Griffin  v,  Jorgenson,  32 
Minn.  92. 

Ohio.  —  Wiswell  v.  First  Cong. 
Church,  14  Ohio  St.  31. 

Tennessee. — Boone  v.  Bush,  91  Tenn. 
29. 

5.  California. — Hancock  Ditch  Co. 
V.  Bradford,  13  Cal.  637  ;  Thompson 
V.  Spraig,  66  Cal.  350. 

Illinois. — Berry  v.  Savage,  3  111. 
261  ;  Western  Union  Tel.  Co.  v.  Hor- 
ack,  9  111.  App.  309;  U.  S.  Savings 
Inst.  V.  Brockschmidt,  72  111.  371. 

Kentucky. — McCann  v,  Boyers,  8  B. 
Mon.  (Ky.)  285. 

Louisiana. — State  v.  Rost  (La.  1896), 
19  So.  Rep.  256 ;  Coxe  v.  Downs,  9 
Rob.  (La.)  133  ;  Broussard  r.  Duhamel, 
4  La.  366;  Davis  v.  Young,  35  La. 
Ann.  740;  Barrow  v.  Robichaux,  15 
La.  Ann.  70;  Verges  v,  Gonzales,  33 
La.  Ann.  415  ;  McDonough  v.  Dutillet, 
3  La.  Ann.  660. 

New  York. — Wilder  v,  Boynton,  63 
Barb.  (N.  Y.)  547  ;  Geenia  r.  Keah,  66 
Barb.  (N.  Y.)246. 

North  Carolina. — People's  Bank  v. 
Stewart,  93   N.  Car.  402  ;   Francis  v. 
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pressly  provides  that  the  plaintiff  may  discontinue  at  any  stage 
previous  to  the  rendition  of  judgment,*  unless  the  plaintiff  obtains 


Edwards,  77  N.  Car.  271  ;  Mercantile 
Bank  v.  Pettigrew,  74  N.  Car.  326 ; 
Whedbee  v,  Leggett,  92  N.  Car.  470  . 
Purnell  v.  Vaughan,  80  N.  Car.  46  ; 
Lee  V.  Eure,  93  N.  Car.  5  ;  McNeil  v. 
Lawtpn,  97  N.  Car.  16;  Gatewood  v. 
Leak,  99  N.  Car.  363. 

Pennsylvania, — McCredy  v,  fey,  7 
Watts  (Pa.)  496 ;  Easton  Bank  z/. 
Coryell.  9  W.  &  S.  (Pa.)  153. 

South  Carolina, — Usher  v,  Sibley,  2 
Brev.  (S.  Car.)  32. 

Texas.— ^ThomsiS  v.  Hill,  3  Tex. 
270 ;  Egery  v.  Power,  5  Tex.  501  ; 
McCoy  y*  Jones,  9  Tex.  363  ;  Brown 
V,  Pfouts,  53  Tex.  221  ;  McKie  v. 
Simpkins,  i  Tex.  App.  Civ.  Cas.,  § 
278  ;  Peck  V,  McKellar,  33  Tex.  234  ; 
Bradford  v,  Hamilton,  7  Tex.  55;  Block 
V,  Weiller,  61  Tex.  692  ;  Midkiflf  v, 
Stephens  (Tex.  Civ.  App.  1895),  29  S. 
W.  Rep.  54. 

United  States,— HoXcomb  v,  Hol- 
comb,  23  Fed.  Rep.  781. 

In  McKie  v,  Simpkins,  i  Tex.  App. 
Civ.  Cas.,  §  278.  the  court  said  :  **  It  is 
provided  by  statute  that  'at  any  time 
before  the  jury  have  retired  the  plain- 
tiff may  take  a  nonsuit,  but  he  shall 
not  thereby  prejudice  the  right  of  the 
adverse  party  to  be  heard  on  his  claim 
for  affirmative  relief  (Rev.  Stat.  Tex., 
art.  1301).  And  again;  *  Where  the 
defendant  has  filed  a  counterclaim 
seeking  affirmative  relief,  the  plaintiff 
shall  not  be  permitted  by  a  discontin- 
uance of  his  suit  to  prejudice  the 
right  of  the  defendant  to  be  heard 
on  such  counterclaim '  (Rev.  Stat.  Tex., 
art.  1260).  Manifestly  the  purpose  of 
these  provisions  is  to  secure  to  the 
defendant  a  hearing  upon  his  claim  in 
the  suit  in  which  it  is  pleaded,  and  to 
prevent  the  plaintiff  from  avoiding 
such  claim  by  a  discontinuance." 

Equitable  lUghts. — And  the  same  rule 
applies  where  the  defendant  has  ac- 
quired some  equitable  right  or 
claim  which  he  is  entitled, to  have 
settled  in  the  action.  Bynum  v, 
Powe,  97  N.  Car.  374. 

Hame  Immaterial. — And  it  is  imma- 
terial whether  the  answer  be  called  a 
plea  of  reconvention,  or  a  petition 
in  the  nature  of  a  cross  action,  or  by 
whatever  designation  it  be  named. 
Bradford  v,  Hamilton,  7.  Tex.  55. 

Under  the  Later  Texas  Praotioe. — A 
plea  in  reconvention  does  not  debar  the 


plaintiff  from  taking  a  nonsuit,  but  on 
the  claim  in  reconvention  the  cause 
can  proceed  to  trial  and  judgment  not- 
withstanding the  nonsuit  oif  plaintiff. 
Peck  V.  McKellar.  33  Tex.  234. 

Prayer  for  SpeoiHc  Performance.— 
Where  the  plaintiff  sues  to  rescind  a 
contract  for  the  sale  of  land,  and  the 
defendant  admits  the  contract  and 
pra^sfor  the  specific  performance,  the 
plaintiff  cannot  deprive  him  of  his 
right  to  an  adjudication  on  his  plea. 
McCoy  V.  Jones,  9  Tex.  363. 

Crois  Suit  Bet  for  Hearing— Where  a 
plaintiff  in  a  cross  suit  obtained  an 
order  as  of  course  to  dismiss  his  bill, 
after  the  original  bill  and  the  cross 
bill  had  been  set  down  to  be  heard 
together,  the  order  was  held  to  be  ir- 
regular.    Booth  V,  Leycester,  i  Keen 

247. 

In  Partition  Suit.— Where  a  party 
files  a  petition  for  partition  at  law,  and 
other  parties  file  cross  bills  in  equity 
for  partition  and  the  assignment  of 
dower,  and  the  petitioner  acquiesces 
in  the  proceedings  in  equity  for  a  num- 
ber of  years,  submitting  to  the  equity 
jurisdiction  of  the  court*  he  cannot  dis- 
miss his  suit  without  consent  of  de- 
fendant.    Davis  V,  Hall,  92  111.  85. 

1.  See  Code  of  Louisiana,  491; 
Meyers  v.  Birotte,  41  La.  Ann.  745. 

England.— By  Order  xxvi..  Rule  i, 
the  plaintiff  may  at  any  time  after  the 
receipt  of  the  defendant's  defense, 
**  before  taking  any  other  proceeding 
in  the  action  (save  any  interlocutory 
application),  by  notice  in  writing, 
wholly  discontinue  his  action  against 
all  or  any  of  the  defendants."  In  an 
action  on  a  bill  of  exchange  against  the 
drawer  and  acceptor,  the  taking  out  of 
the  money  paid  into  court  by  the  ac- 
ceptor is  not  a  **  proceeding"  by  the 
plaintiff  within  the  meaning  of  the 
rule.  Spincert/.  Watts,  23  Q.  B.  Div. 
350. 

A  written  notice  by  plaintiff's  solic- 
itors, **  We  are  instructed  to  proceed 
no  further  with  the  action,"  is  a  suffi- 
cient notice  of  discontinuance  within 
Order  xxiii.,  Rule  i.  The  Pommer- 
ania.  4  Prob.  Div.  195. 

In  Loniiiana,  after  a  plea  in  com* 
pensation  and  a  reconventional  de- 
mand, the  original  plaintiff  cannot 
against  the  will  of  the  defendant  be 
dism'ssed    from    the    action,    and    a 


6  Encyc.  PI.  &  Pr.— 54. 
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a  discretionary  order  from  the  court  upon  his  showing  that  the 
retention  of  his  pleadings  is  not  required  for  the  fair  trial  of  the 
defendant's  cause  of  action,*  or  the  cross  bill  or  counterclaim  has 
been  first  dismissed  out  of  court,*  or  the  counterclaim  or  set-off 
is  not  filed  until  after  the  motion  is  made  by  the  plaintiff,'  al- 
though before  its  decision,'*  or  the  matters  therein  alleged  are 


third  person  claiming  to  be  assignee 
of  the  cause  of  action  substituted. 
Jones  V,  Jenkins,  9  Rob.  (La.)  180. 

1.  East  St.  Louis  v,  Thomas.  102  111. 
453;  O'Reilly  v,  Lyons,  46  III.  App. 
51:  Mathews  v,  Taaffe,  44  Minn.  400. 

In  Hfw  York  the  cases  are  not  har- 
monious. In  some  the  mere  filing  of 
the  counterclaim  is  held  not  absolutely 
to  preclude  a  dismissal  beyond  the 
discretionary  power  of  the  court  to 
allow  it,  Rees  v.  Van  Patten,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)  258;  Tubbsv. 
Hall,  12  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.) 
-237;  Oaksmith  v,  Sutherland,  4  Abb. 
Pr.  (N.  Y.  C.  PI.)  15:  Pacific  Mail 
Steamship  Co.  v,  Leuling.  7  Abb.  Pr. 
N.  S.  (N.  Y.  C.  PI.)  37;  Seaboard. 
<tc.,  R.  Co.  V.Ward,  i  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)46;  unless  the  plaintiff 
has  failed  to  reply  or  demur  to  the 
•counterclaim,  Rees  v.  Van  Patten, 
13  How.  Pr.  (N.  Y.  Supreme  Ct.)  258; 
Seaboard,  etc.,  R.  Co.  v.  Ward,  18 
Barb.  (N.  Y.)  596;  Van  Alen  r.  Scher- 
merhorn,  14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  287;  Cockle  V,  Underwood,  3 
Duer  (N.  Y.)  676;  as  thereafter  the 
defendant  has  an  absolute  right  to  a 
judgment  in  case  he  wins  the  suit  in 
the  counterclaim.  Van  Alen  v,  Scher- 
merhorn,  14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  287;  Seaboard,  etc..  R.  Co.  r. 
Ward,  18  Barb.  (N.  Y.)  595- 

In  other  cases  the  rule  is  stated 
more  broadly,  and  the  court  will  re- 
fuse to  allow  a  discontinuance  after 
the  interposition  of  a  counterclaim, 
Gwathney  v,  Cheatham.  21  Hun  (N. 
Y.)  576;  Young  V.  Bush,  36  How.  Pr. 
(N.  Y.  Supreme  Ct.)  240;  unless  the 
defendant  fail  to  appear,  Gwathney 
V.  Cheatham,  21  Hun  (N.  Y.)  576. 

Where  the  counterclaim  is  admit- 
ted as  true,  the  plaintiff  must  show 
special  grounds  to  obtain  an  order  of 
discontinuance.  Cockle  v.  Under- 
wood, I  Abb.  Pr.  (N.  Y.  Super.  Ct.)  i; 
Geenia  v.  Keah,  66  Barb.  (N.  Y.)  245. 

2.  Follansbee  v.  Scottish-American 
Mortg.  Co.,  7  111.  App.  486:  Ogle  v. 
Koerner,  140  111.  170. 

The  cause  stands  then,  and  dismis- 

85c 


sal  may  be  had,  precisely  as  if  no 
cross  bill  had  been  filed.  Ogle  v, 
Koerner,  140  111.  170. 

Demurrer  Erroneonilj  Soiuined.  — 
Where  the  demurrer  is  erroneously 
sustained,  the  dismissal  will  be  set 
aside  and,  on  reversing  the  order,  the 
parties  remitted  to  the  position  they 
previously  occupied.  Follansbee  r. 
Scottish-American  Mortg.  Co.,  7  111. 
App.  486. 

8.  Northwestern  Mut.  L.  Ins.  Co.  v, 
Barbour,  95  Ky.  8. 

4.  Northwestern  Mut.  L.  Ins.  Co. 
V,  Barbour,  95  Ky.  9.  where  the  court 
said  :  "  Clearly  such  right  of  de- 
fendant exists  only  where  the  coun- 
terclaim or  set- off  has  been  filed  in 
court  while  the  action  was  pend- 
ing and  before  the  plaintiff  has 
made  a  motion  to  dismiss  it.  We  are 
thus  limited  to  the  single  inquiry 
whether  the  lower  court  correctly 
gave  precedence  to  and  decided  the 
motion  to  dismiss  before  passing  upon 
that  of  defendant  to  file  the  answer 
and  counterclaim.  And  as  to  that  ques- 
tion we  see  no  room  for  doubt;  for  in- 
asmuch as  the  right  of  plaintiffs  to 
dismiss  was  absolute,  and  the  court 
was  bound  to  sustain  the  motion 
when  made  on  March  7,  the  interven- 
ing motion  of  defendant  to  file  the 
answer  and  counterclaim  did  not,  nor 
could  legally,  deprive  them  of  the 
right,  or  in  any  way  affect  it." 

Answer  Filed  out  of  Time. — In  Ofli- 
fornia  the  fact  that  the  answer  was 
not  filed  until  after  the  time  for  an- 
swering had  expired  does  not  ren- 
der the  answer  a  nullity  where  the  de- 
fault of  the  defendant  had  not  been 
entered  ;  and  if  the  answer  seeks 
afiSrmative  relief,  a  judgment  of  dis- 
missal of  the  action  by  the  plaintiff  is 
void.  Acock  v,  Halsey.  90  Cal.  216, 
holding  that  the  plaintiff  must  first 
remove  the  answer  from  the  files  by  a 
motion  to  strike  out.  But  the  filing 
of  an  answer  seeking  afiSrmative  relief 
after  notice  of  intention  to  move  for 
an  order  directing  a  judgment  of  dis- 
missal has  been  served  on  the  defend- 
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pending  before  the  court  in  another  action.* 

Charaettr  of  ConntoreUim  Boqoirod. — In  order  to  prevent  dismissal 
the  cross  bill  or  counterclaim  filed  must  be  in  fact  such  and  not 
merely  an  answer  so  termed,*  and  the  cross  complaint  or  set-off 
must  arise  out  of  the  same  transaction  or  contract  that  consti- 
tutes the  plaintiff's  cause  of  action  ;  '  and  it  is  not  sufficient 
unless  it  sets  out  a  cause  of  action  iii  favor  of  the  defendant,^ 


ant  by  the  plaintiff,  is  too  late.    Hin- 
kel  V.  Donohue.  90  Cal.  390. 

1.  Brown  v.  Campbell,  100  Cal.  635. 

2.  Purdy  v,  Henslee,  97  111.  393- 

In  McConnell  v.  Hodson,  7  IH.  649. 
it  was  said:  '*  A  defendant  in  a  suit  in 
chancery  cannot  make  his  answer  a 
cross  bill  and  under  it  obtain  any 
specific  decree  in  his  favor.  In  this 
way  he  cannot  obtain  affirmative  re- 
lief, even  although  the  parties  may 
elect  to  consider  the  answer  a  cross 
bill." 

In  niinoit,  under  Rev.  Stat.  1874^  c 
22,  title  *•  Chancery/*  §36,  providing 
that  "  no  complainant  shall  tw  allowed 
to  dismiss  his  bill  after  cross  bill  has 
been  filed  without  the  consent  of  the 
defendant,"  it  was  said:  "What  de- 
fenses may  be  interposed  and  what 
relief  obtained  under  an  answer,  with- 
out a  cross  bill,  is  wholly  irrelevant, 
for  it  is  the  filing  of  a  cross  bill,  not  this 
or  that  kind  of  an  answer,  which,  under 
the  statute,  will  take  from  the  com- 
plainant the  right  to  dismiss  his  bill 
before  decree  rendered,  and  this 
alone."    Purdy  v  Henslee,  97  111.  392. 

Biscoyerjin  Answer. — The  fact  that 
the  defendant  has  answered  and  made 
discovery  called  for  by  the  bill,  the  an- 
swer being  merely  defensive,  setting 
up  no  counterclaim  and  praying  for  no 
relief  against  the  complainant,  will  not 
prevent  dismissal  by  the  plaintiff,  or 
render  dismissal  ineffective  or  incom- 
plete. Kean  v.  Lathrop,  58  Ga.  356, 
by  a  divided  court. 

Aftor  Answer  Filed. — Statutes  some- 
times expressly  forbid  dismissal  after 
answer  filed.  Allen  v.  Van,  i  Iowa 
568. 

But  in  Iowa  the  prohibition  of  such 
a  motion  extends  to  dismissal  '*  with- 
out prejudice  "  only.  Dunn  v.  Wolf, 
81  Iowa  688. 

Dismiital  Contravening  Statnte. — 
Where  made  in  <  vpress  contravention 
of  the  statute,  a  judgment  of  dismissal 
is  void.     Acock  v,  Halsey,  90  Cal.  218. 

Eqnitable  Plea. — In  Georgia,  where 
the  defendant  has  filed  an  equitable 
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plea  asking  relief  against  the  plaintiff, 
the  latter  cannot  dismiss  the  case  in 
vacation  and  so  preclude  the  right  to 
a  trial  on  the  issues  made  by  the  plea. 
Fierson  v,  Alexander,  74  Ga.  666. 

Aotion  lor  Pnblio  OAce.— A  cross  com- 
plaint in  an  action  for  the  possession 
of  a  public  office,  claiming  the  right  to 
possession,  will  authorize  the  court  to 
refuse  dismissal.  Hawke  v.  Went- 
worth  (Arizona,  1895),  39  Pac  Rep.  809. 

S.  Bynum  v.  Powe,  97  N.  Car.  374. 

"  A  counterclaim  is  in  effect  a  cross 
action,  and  when  well  pleaded  the 
defendant  becomes  an  actor,  and  there 
are  two  simultaneous  actions  depend- 
ing in  the  same  proceeding  between 
the  same  parties,  and  each  has  the 
right  to  have  all  the  matters  put  in 
issue  by  the  pleadings  adjudicated, 
and  neither  has  the  right  to  go  out  of 
court  before  a  complete  determination 
of  all  the  matters  in  controversy  with- 
out the  consent  of  the  other."  Whed- 
bee  V.  Leggett,  92  N.  Car.  470. 

What  if  a  Coonterelaim.— A  matter 
which  does  not  arise  out  of  the  trans- 
action set  forth  in  the  complaint,  and 
which  is  not  connected  with  the  sub- 
ject of  the  action,  does  not  constitute 
a  counterclaim.  James  v.  Center,  53 
Cal.  31.  See  article  Set-off  and 
Counterclaim. 

Submission  on  Demurrer. — Where  a 
case  is  submitted  to  the  court  on  a 
demurrer  to  the  answer,  the  ground  of 
the  demurrer  being  that  the  answer 
does  not  contain  a  defense,  and  the 
demurrer  is  overruled,  the  plaintiff 
cannot,  without  the  leave  of  the  court, 
dismiss  without  prejudice.  State  v. 
Scott,  22  Neb.  640;  Beaumont  v.  Her- 
rick,  24  Ohio  St.  446. 

Answer  in  Seplevin. — In  an  action  of 
replevin,  in  which  the  property  has 
been  delivered  to  the  plaintiff,  an 
answer  praying  for  the  return  of  the 
property,  or  the  value  thereof  in  case  a 
return  cannot  be  had.  and  for  damages 
and  costs,  seeks  affirmative  relief. 
Acock  V.  Halsey,  90  Cal.  215. 

4.  Frois  V,  May  field,  31  Tex.  366. 
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asking  affirmative  relief  thereon.* 

e.  After  Plea  of  Tender,  or  Payment  into  Court.— But 
the  mere  plea  of  tender,  or  payment  of  money  into  court,  will  not 
preclude  the  taking  of  a  nonsuit  by  the  plaintiff.* 

/.  After  Merger  by  Okder  to  Interplead.— Where  two 
actions  are  merged  into  one  by  an  order  of  interpleader,  it  is  too 
late  to  discontinue  either  of  the  separate  actions.' 

g.  Plaintiff  in  Contempt.— Where  the  plaintiff  is  in  con- 
tempt  he  has  no  standing  to  apph-  for  dismissal  of  his  proceed- 
ing until  purged  of  his  contempt.*     But  mere  failure  to  comply 


SnAoient  ConnUrelaim. — But  matter 
which  may  be  set  up  as  a  complete  de- 
fense to  plaintiff's  cause  of  action  will 
answer  as  such  a  counterclaim  where 
it  constitutes  a  cause  of  action  against 
the  plaintiff.  Griffin  v.  Jorgenson,  22 
Minn.  9a. 

Anfwer  in  Ejectment. — In  an  action  of 
ejectment,  the  pleading  of  the  defend- 
ant averring  title  in  himself  and  the 
attornment  of  the  plaintiff  as  his 
tenant,  and  praying  for  judgment  of 
$1000  for  his  use  and  occupation  of 
the  premises,  is  not  a  counterclaim, 
and  the  matters  alleged  therein  do  not 
arise  out  of  the  transaction  and  are 
not  connected  with  the  subject  of  the 
action  so  as  to  prevent  a  dismissal  on 
plaintiff's  motion.  Carpenter  v.  Hewel, 
67  Cal.  590. 

1.  Mott  V,  Mott,  8a  Cal.  416;  Moyle 
V,  Porter,  51  Cal.  639;  James  v.  Center, 
53  Cal.  31;  Hoodless  v.  Winter,  80  Tex. 
638. 

"AfRnnatiTe  Selief/'—A  statute  al- 
lowing a  plaintiff  to  dismiss  his  action 
at  any  time  before  trial  unless  "  a  pro- 
visional remedy  has  not  been  allowed 
or  counterclaim  made  as  affirmative 
relief  demanded  in  the  answer,"  was 
construed  to  mean  by  *' affirmative  re- 
lief "  only  that  for  which  the  defendant 
might  maintain  an  action  indepen- 
dently of  the  plaintiff's  claim,  and 
which  he  might  proceed  to  recover 
although  the  plaintiff  abandoned  his 
cause  of  action  or  failed  to  establish 
it.  Koeper  v.  St.  Paul,  etc.,  R.  Co., 
40  Minn.  132. 

Xatt«n  Pleaded  Only  as  a  Defense.  — 
Matters  in  the  answer  do  not  preclude 
a  dismissal  where  they  are  pleaded  as 
a  defense  to  the  plaintiff's  cause  of 
action,  notwithstanding  a  prayer  for 
affirmative  relief  at  the  conclusion  of 
the  answer,  and  notwithstanding  the 
fact  that  such  matters  might  have 
entitled  the  defendant  to  affirmative 


relief  if  properly  pleaded.    Brannan  v, 
Paty,  58  Cal.  330. 

Action  to  Quiet  Title. — In  an  action 
by  one  in  possession  of  real  estate  to 
quiet  title,  if  the  defendant  in  his 
answer  sets  up  facts  essential  to  a 
complaint  in  ejectment  against  the 
plaintiff  and  asks  that  the  possession 
of  the  premises  be  awarded  to  him,  the 
answer  does  not  contain  a  counter- 
claim, and  the  plaintiff  may  dismiss 
the  action.  Moyle  v.  Porter,  51  Cal. 
639. 

In  Texas ^  under  Rev.  Stat.,  art.  1260, 
which  provides  that '  when  the  defend- 
ant has  filed  a  counterclaim  seeking 
affirmative  relief,  the  plaintiff  shall 
not  be  permitted  by  a  discontinuance 
of  his  suit  to  prejudice  the  right  of 
defendant  to  be  heard  on  such  coun- 
terclaim," it  was  held,  in  an  action  of 
trespass  to  try  title,  that  an  answer 
setting  up  that  the  defendant  is  "  the 
legal  and  equitable  owner  "  of  the  land 
in  question,  and  that  '*the  plaintiffs 
are  claiming  and  asserting  some  kind 
of  a  pretended  and  fraudulent  title  and 
claim  to  said  land,  and  by  so  doing 
they  cast  a  cloud  upon  defendant's 
hitherto  good  and  perfect  title,"  did 
not  allege  a  counterclaim.  Hoodless 
V.  Winter.  80  Tex.  638. 

2.  McKesson  v.  Mendenhall,  64  N. 
Car.  502;  McCredy  v.  Fey,  7  Watts 
(Pa.)496;  Jenkins  v.  Cutchens,  2  Miles 
(Pa.)  65;  Elliot  z/.  Callow,  2  Salk.  597; 
Burstall  v  Horner,  7  T.  R.  368;  Jen- 
kins r.  Tucker,  i  H.  Bl.  90:  Gutte- 
ridge  r.  Smith,  2  H  Bl.  374;  Hitch- 
cock V,  Tyson,  2  Esp.  482,  note;  Smith 
V.  Vale.  2  Esp.  607. 

8.  Kelly  v.  Collins  (City  Ct.).  18  N. 
Y.  St.  Rep.  316. 

4.  Smith  V.  Smith,  2  Blackf.  (Ind.) 
232;  Sea  Ins.  Co.  v.  Day,  9  Paige  (N. 

Y.)247. 

A  Plaintiff  cannot  Evade  Panishment 
for  the  abuse  of   the  process  of  the 
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with  a  collateral  order  of  the  court  will  not  of  itself  preclude 
dismissal.* 

h.  By  Nominal  Plaintiff  oR'Trustee. — A  trustee  or  nomi- 
nal plaintiff  cannot  voluntarily  terminate  his  cause  without  the 
consent  of  the  real  party  in  interest;  *  and  where  he  dismisses  with- 
out or  against  the  consent  of  his  cestui  que  trust,  the  case  will  be 
reinstated  on  motion  •  or  by  mandamus."* 

In  Action  for  Death  by  Wrongfal  Aot. — But  the  consent  of  children  is 
not  required  to  authorize  the  dismissal  of  a  suit  by  a  widow  for 
pecuniary  injuries  caused  by  the  death  of  her  husband.* 

Consent  of  Third  Party. — And  ordinarily  the  consent  of  a  third  per- 
son, although  a  party  to  the  suit,  is  not  required.* 

7.  In  Suit  Bronght  on  Behalf  of  Others. — A  plaintiff  may  vol- 
untarily dismiss  a  proceeding  brought  in  behalf  of  himself  and  all 
other  persons  similarly  situated,'^  and  without  their  consent,  be- 


court,  by  voluntarily  dismissing  his 
action;  and  a  conviction  for  contempt 
of  court  in  using  legal  process  in  bad 
faith  in  a  replevin  suit  to  obtain  pos- 
session of  the  defendant's  property 
was  sustained,  although  the  plaintiff 
dismissed  his  action  and  voluntarily 
returned  the  property.  Ex  p.  Acock, 
84  Cal.  50. 

1.  Proceedings  Stayed  for  nonpayment 
of  Costi. — In  New  York  it  was  held 
that  the  fact  that  the  proceedings  are 
stayed  because  of  the  nonpayment  of 
motion  costs,  will  not  prevent  the 
granting  to  the  plaintiff  of  leave  to 
enter  a  judgment  of  dismissal  of  the 
complaint  where  the  defendant  de- 
clines to  enter  it  although  entitled  so 
to  do,  and  although  Code  Civ.  Pro., 
§  779.  provides  that  where  the  costs 
awarded  against  the  plaintiff  are  not 
paid  within  the  time  fixed,  all  proceed- 
ings on  the  part  of  the  party  required 
to  pay  the  same,  except  to  review  or 
vacate  the  order,  are  stayed  without 
further  direction  of  the  court  until 
payment  thereof.  Moloughney  v.  Kav- 
anagh,  4  Month.  L.  Bull.  (N.  Y.)  43. 

Rnle  Pending  to  Show  Caaee. — Al- 
though a  rule  is  pending  at  the  time 
to  show  cause  why  the  defendant 
should  not  be  privileged  to  withdraw 
his  answer  and  have  the  bill  taken  pro 
confesso.  Kreider  v.  Mahaffy,  10  Pa. 
Co.  Ct.  Rep.  412. 

2.  Edwards  v.  Perryman,  18  Ga. 
374;  Thomas  v.  Thomas,  3  Litt.  (Ky.) 
8;  Hanchett  v,  Ives,  133  111.  332;  Sel- 
leck  V,  J 'helps,  11  Wis.  380;  Penobscot 
R.  Co.  *.  Mayo,  60  Me.  306. 

*'  There  may  be  cases  where  it 
might  be  improper  to  permit  those  in 


whose  names  a  suit  is  prosecuted  to 
dismiss  it;  as,  for  example,  where  the 
suit  is  brought  for  the  benefit  of  an- 
other, and  the  person  claiming  the 
beneficial  interest  is  proved  to  have 
the  equitable  right,  the  court  before 
which  the  suit  is  pending  should  not, 
in  the  exercise  of  its  discretionary 
powers  over  litigants,  permit  the 
nominal  plaintiff  to  defeat  a  recov- 
ery." Thomas  v,  Thomas,  3  Litt. 
(Ky.)9. 

Married  Woman. — But  a  married 
woman  may  dismiss  a  bill  affecting 
only  her  separate  estate,  although  the 
next  friend  through  whom  she  sues 
objects,  as  he  is  made  a  party  solely 
to  afford  a  responsible  party  for  the 
costs.       Brawner     v.    Bell,    30     Ga. 

334. 

3.  Edwards   v.    Perryman,    18   Ga. 

374. 

4.  Jennings  v.  Pearce.  99  Ala.  303; 
Brazier  v.  Tarver,  4  Ala.  569. 

6.  Greenlee  v.  East  Tennessee,  etc., 
R.  Co..  5  Lea  (Tenn.)  418,  where  the 
court  said  **  she  may  sue  or  not  at  her 
option,"  and  that  **  she  may  control  the 
suit  by  compromise,  abandonment, 
prosecution,  or  dismissal." 

6.  Sharpe  v,  Allen,  11  Lea  (Tenn.) 
522. 

Semedy  where  Interest  Affected. — But 
where  an  attorney  or  third  person  has 
previously  acquired  an  interest  in  the 
subject  matter  of  the  litigation,  that 
interest  cannot  be  affected  by  the  dis- 
missal and  may  be  asserted  by  proper 
judicial  proceedings.  Sharpe  v.  Allen, 
II  Lea  (Tenn.)  522. 

7.  Piedmont,  etc.,  L.  Ins.  Co.  v, 
Maury,  75  Va.  511;  Innes  v.  Lansing, 
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fore  decree  rendered,*  until  they  actually  come  in  and  are  made 
parties,  in  which  case  a  voluntary  termination  cannot  be  had 
without  the  consent  of  all,*  except  that  he  may  still  dismiss 
as  to  himself.' 

8.  Bill  to  Sstabliih  Second  Equity. — In  equity  a  complainant  will 
not  be  prevented  from  dismissing  his  own  suit  instituted  to  estab- 
lish a  second  equity.'* 

9.  By  a  Portion  of  Coplaintiffs — DinniiMi  or  iMieoiitiiiiiaiioo. — A  por- 
tion of  joint  coplaintiffs  may  dismiss  or  discontinue  an  action  or 
proceeding  as  to  themselves,*  on  obtaining  the  consent  of  the 


7   Paige    (N.   Y.)   583;    Handford  v. 
Storie,  2  Sim.  &  S.  197. 

1.  Piedmont,  etc. »  L.  Ins.  Co.  v, 
Maury,  75  Va.  509. 

Filing  of  Potition  Insnfloiont.^The 
mere  filing  of  a  petition  to  be  made  par- 
ties by  persons  of  the  same  class  does 
not  preclude  dismissal  by  the  plaintiff, 
although  where  the  plaintiff  suffered 
the  petitions  to  be  filed  without  objec- 
tion, and  the  cause  has  been  subse- 
quently proceeded  in  as  if  the  pe- 
titioners had  been  duly  admitted  par- 
ties, he  may  lose  his  right  to  dismiss 
by  estoppel.  Piedmont,  etc.,  L.  Ins. 
Co.  V,  Maury,  75  Va.  511. 

Inlnsolfoncy  Prooeodlngt. — A  petition 
in  bankruptcy  or  insolvency  proceed- 
ings cannot  be  dismissed,  after  an  ad- 
judication of  insolvency  has  been  had, 
without  the  consent  of  all  the  credit- 
ors; and  proper  notice  and  opportuni- 
ty to  be  heard  must  be  given  to  them. 
Mclntire  v.  Robinson,  81  Me.  588; 
holding  also  that  the  rule  applies  al- 
though the  motion  for  dismissal  be 
made  by  a  creditor. 

2.  Piedmont,  etc.,  L.  Ins.  Co.  r. 
Maury,  75  Va.  509;  Atlas  Bank  v. 
Nahant  Bank,  23  Pick.  (Mass.)  480. 

Gonoral  Lien  Creditor.— Under  West 
Va.  Code,  c.  139,  §  7,  providing  that  a 
general  lien  holder,  whether  named  as 
a  party  to  the  suit  or  not  or  whether 
served  with  process  therein  or  not, 
may  present,  prove,  and  have  allowed 
any  claim  he  may  have  against  the 
judgment  debtor  which  is  a  lien  on 
such  real  estate  or  any  part  thereof, 
and  from  or  after  the  time  he  presents 
any  such  claim  he  shall  be  deemed  a 
party  plaintiff  in  such  suit,  a  nominal 
plaintiff  cannot  dismiss  a  suit  without 
consent  of  the  general  lien  creditor. 
Lewis  V.  Laidley,  39  W.  Va.  424,  where 
the  court  said:  **To  hold  otherwise 
would  allow  the  defendant  debtor  to 
collude  with  the  nominal  plaintiff  in 


controlling  the  litigation,  and  in  this 
manner  oftentimes  greatly  hinder,  de- 
lay, and  defraud  other  lien  creditors  of 
their  debts." 

Contribution  to  Ezpensei.— But  the 
mere  contribution  to  the  expenses  of 
the  action  by  persons  who  do  not  be- 
come parties  to  the  suit  does  not  give 
them  any  standing  to  object  to  the  dis- 
tinuance.  Beadlcston  r.  Alley  (Su- 
preme Ct.).  28  N.  Y.  St.  Rep.  89. 

Interest  of  Third  Party,  How  Shown. ~ 
But  a  third  peison  not  a  party  to  the 
action,  and  whose  interest  in  the  sub- 
ject does  not  appear  by  the  pleadings, 
cannot  be  permitted  to  show  by  evi- 
dence that  the  suit  was  for  his  bene- 
fit, in  order  to  prevent  a  discontinu- 
ance by  the  plaintiff  on  the  record. 
M'Elwee  v.  House,  i  Bailey  (S.  Car.) 
108. 

8.  Piedmont,  etc.,  L.  Ins.  Co.  v. 
Maury,  75  Va.  509. 

4.  Falkner  v.  Streator,  3  Jones  Eq. 
(N.  Car.)  34,  where  the  court  said: 
*•  If  the  party  entitled  to  the  first 
equity  dismisses  a  suit  in  equity 
brought  in  his  name  by  the  party  en- 
titled to  the  second  equity,  which  can 
only  be  worked  out  through  the  first 
equity,  or  if  he  refuses  to  allow  his 
name  to  be  used  upon  a  proper  ofier 
of  indemnity  against  the  costs,  the 
party  entitled  to  the  second  equity 
may  file  a  bill  against  both  plaintiff 
and  defendant  in  the  suit  which  was 
dismissed,  upon  a  charge  of  collusion, 
and  in  that  suit,  provided  he  estab- 
lishes his  own  equity,  he  may  establish 
the  equity  of  the  one  defendant  against 
the  other,  out  of  which  his  equity 
grows,  and  thus  obtain  complete  re- 
lief." 

5.  Langdale  v.  Langdale,  13  Ves.  Jr. 
167;  Bank  of  North  America  v,  Fitz- 
simmons,  2  Binn.  (Pa.)  454;  Biencourt 
V,  Parker,  27  Tex.  558. 

By  One  Joint  Coplaintiif.— I*    an  ac- 
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defendant*  and  without  the  consent  of  the  remaining  coplain- 
tiffs,*  unless  it  will  operate  to  the  injury  of  the  coplaintiff,'  or 
unless  the  dismissing  plaintiff  act  in  collusion  with  the  defendant.^ 
Termi. — The  dismissal  may  be  granted  on  equitable  terms.* 
Honiuits. — In  personal  actions  the  nonsuit  of  one  coplaintifi 
effects  under  common-law  practice  the  nonsuit  of  all.* 

10.  By  Attorney  without  Special  Authority,  or  by  Client  without 
Attomey^s  Consent. — A  dismissal  may  be  had  by  the  attorney  for 
the  plaintiff  without  special  authority.''     But  he  cannot  control  or 

tion  commenced  jointly  by  two  parties 
for  property  which  belongs  partly  to 
one  and  partly  to  the  other,  the  de- 
fendant canilot  complain  of  dismissal 
as  to  one  of  the  plaintiffs  and  the 
rendition  of  judgment  for  the  other  in 
relation  to  the  property  of  the  latter. 
Kehoe  v.  Phillipi,  42  Ma.  App.  293. 

Party  Xade  Coplaintiff  without  Con- 
sent.— The  remedy  of  a  person  im- 
properly made  coplaintiff  without  his 
consent  is  not  to  dismiss  the  bill  as  to 
him,  but  to  strike  ofif  his  name.  South- 
ern L.  Ins.,  etc..  Co.  v,  Lanier,  5  Fla. 
no. 

1.  Langdale  v.  Langdale,  13  Ves. 
Jr.  167. 

8.  Bank  of  North  America  v.  Fitz- 
simons,  2  Binn.  (Pa.)  454;  Langdale 
V.  Langdale,  13  Ves.  Jr.  167. 

Coplaintiff  without  Intereit.^Where 
a  party  is  made  a  coplaintifif  having 
no  interest  in  one  of  the  objects  sought 
by  the  original  plaintiff,  and  the  bill  is 
sustainable  only  in  respect  of  that 
object,  it  must  be  dismissed  as  to  him. 
Denton  v.  Davy,  i  Moo.  P.  C.  15. 

8.  Arnold  v,  Greene,  15  R.  L  348. 

4.  Arnold  v,  Greene,  15  R.  L  348; 
Noonan  v,  Orton,  31  Wis.  265. 

Indemnity. — In  such  a  case  the  most 
which  a  plaintiff  desiring  to  discon- 
tinue can  require,  is  indemnity  from 
his  coplaintiff  in  case  judgment  should 
go  for  the  defendant.  Arnold  v. 
Greene,  15  R.  I.  348. 

Where  PlaintiA  are  Partneri.— Where 
the  plaintiffs  are  partners  and  the  obli- 
gation sought  to  be  enforced  runs  to 
the  partnership,  one  plaintiff  may  dis- 
continue the  action  even  against  the 
will  of  his  coplaintiff.  Noonan  v, 
Orton,  31  Wis.  265. 

By  AU  Plaintifb. — A  discontinuance 
taken  by  all  the  plaintiffs  is  in  effect  a 
nonsuit,  and  a  judgment  of  nonsuit  is 
the  appropriate  entry  to  make;  and 
where  a  discontinuance  is  so  taken, 
the  court  should  decline  to  take  any 
proceedings  in  the  oase  further  than 


to  enter  the  judgment  of  nonsuit. 
Kelly  V.  Kelly.  23  Tex.  437. 

5.   Holkirk  v.  Holkirk,  4  Madd.  50. 

e.  Caverly  v.  Jones.  23  N.  H.  573; 
Kimball  v.  Wilson,  3  N.  H.  loi;  Brown 
V,  Went  worth,  46  N.  H.  490;  Lafoon 
V.  Shearin,  95  N.  Car.  391. 

Unauthorised  Suit. — Where  one  of 
several  coplaintiffs  shows  to  the  court 
that  the  action  was  brought  without 
his  consent,  knowledge,  or  authority, 
and  requests  to  be  nonsuited,  a  non- 
suit will  be  entered  as  to  all  the  plain- 
tiffs.    Caverly  v.  Jones,  23  N.  H.  573. 

And  in  such.a  case  an  offer  pf  in- 
demnity by  the  other  coplaintiffs  to 
the  plaintiff  thus  petitioning,  not  made 
until  after  the  presentation  of  a  peti- 
tion by  the  misrepresented  coplaintiff,. 
will  not  ordinarily  be  sufficient  to  pre- 
vent the  entry  of  a  nonsuit.  Brown 
V.  Wentworth,  46  N.  H.  490. 

In  Trespass  for  breaking  and  enter- 
ing plaintiff's  close,  a  nonsuit  must  be 
entered  as  to  all  the  plaintiffs  if  en- 
tered as  to  any.  Caverly  v.  Jones,  23 
N.  H.  577;  Wilson  v.  Mower,  5  Mass. 
411.  And  with  regard  to  the  cotenant 
plaintiffs  it  was  said  in  the  case  first 
above  cited:  **The  counsel  for  both 
parties  agree  that  in  personal  actions 
tenants  in  common  must  join;  and  it  is 
not  questioned  that  a  release  by  one  of 
the  plaintiffs  is  a  bar  to  the  action; 
both  of  which  points  were  directly  in 
'question  in  the  case  of  Kimball  v,  Wil- 
son, 3  N.  H.  loi.  The  case  of  a  non- 
suit stands  manifestly  on  the  same 
ground  as  a  release." 

In  Real  and  in  Xized  Actions  the  rule 
is  otherwise,  and  a  nonsuit  taken  by  a 
portion  of  the  coplaintiffs  does  not 
work  a  discontinuance  of  the'  action 
as  to  all.     Kimball  v.  Wilson,  3  N.  H. 

lOI. 

7.  McLeran  tf.  McNamara,  55  Cal. 
508;  Simpson  v.  Brown,  i  Wash.  Ter. 

247. 

DeriTation  of  Power.  —  He  derives 
such  power  by  virtue  of  his  general 
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modify  the  plaintiff's  disposition  of  the  cause,*  and  consequently 
a  plaintiff  may  dismiss  his  cause  of  action  without  first  obtaining 
the  consent  of  his  attorney  therein,  unless  statutes  provide  other- 
wise or  the  dismissal  is  made  in  fraud  of  the  attorney's  rights  ac- 
quired in  the  suit.* 

11.  By  Intervener. — An  intervener  may  dismiss  his  complaint 
in  intervention  where  no  counter  relief  is  prayed  against  him  ; ' 
but  only  on  application  to  the  court,  so  that  the  rights  of  other 
parties  may  be  protected.* 

12.  By  In&nt. — An  infant  plaintiff  may  on  coming  of  age  have  a 
bill  dismissed  which  was  filed  while  he  was  an  infant.* 

13.  Ai  to  a  Portion  of  Codefendanti— a.  In  General. — A  plaintiff 
cannot  voluntarily  terminate  a  suit  as  to  a  portion  of  the  co- 

N.  W.  Rep.  741;  Dalhoflf  v,  Coflfman,  37 


authority  ai  the  plaintiff's  attorney. 
McLeran  v,  McNamara»  55  Cal.  508. 

1.  Stephens  v.  Nashville,  etc.,  R. 
Co..  10  Lea  (Tenn.)  448.  Compare  In 
Board  of  Com'rt  v.  Younger,  29  Cal. 
147;  Stephensv.  Nashville,  etc.,  R. Co., 

10  Lea  (Tenn.)  448;  Sharpe  v.  Allen, 

11  Lea  (Tenn.)  522;  Yoakley  v.  Haw- 
ley,  5  Lea  (Tenn.)  670;  Dolloff  v.  Cur- 
ran,  59  Wis.  33a. 

2.  •*  We  ♦  *  ♦  hold  that  in  the  ab- 
«ence  of  any  intervening  rights,  or  of 
any  fraud,  duress,  or  undue  influence, 
a  married  woman  may,  especially 
when  acting  by  the  advice  of  her  hus- 
band, settle  and  discontinue  a  suit  in 
her  own  favor,  without  the  presence  of 
her  attorney  or  counsel  and  against 
the  wish  and  protest  of  such  counsel." 
Dolloff  V.  Curran,  59  Wis.  335. 

No  Provision  for  Attorney.— And  so 
where  the  suit  was  settled  and  the 
order  of  discontinuance  entered  by 
agreement,  it  was  not  disturbed  on 
appeal  by  plaintiff's  attorney  because 
no  provision  was  made  therein  for  his 
payment.  Roberts  v.  Doty,  31  Hun 
(N.  Y.)  128;  Theilmanv.  Superior  Ct., 
95  Cal.  224. 

In  the  Conrt  of  Clalmt.— It  was  said 
that  a  claimant  could  not  dismiss  his 
own  suit  until  he  had  discharged  his 
attorney  with  permission  of  the  court. 
Redfield  v.  U.  S.,  27  Ct.  of  CI.  (U.  S.) 

473. 

Bemedj  where  Attorney  Objeoti .  — 
Mandamus  is  not  the  proper  remedy  to 
compel  such  dismissal  where  the  at- 
torney objects.  He  may  be  removed 
from  the  management  of  the  case  and 
other  attorneys  substituted  by  the 
plaintiff.  Theilman  v.  Superior  Ct.,  95 
Cal.  224. 

8.  Sheldon  v,  Gunn,  56  Cal.  583; 
Schaetzel  v,  Huron  (S.  Dak.  1894),  60 


Iowa  283. 

Hot  Affected  by  PlaintUTi  Death.  ^  And 
it  does  not  affect  his  rights,  that  one 
of  the  plaintiffs  in  the  action  has  died 
and  his  successor  in  interest  has  not 
been  brought  in  as  a  party.  Sheldon 
V.  Gunn,  56  Cal    583. 

DitmieialNot  Bee  Adjudieata.— An  in- 
tervener who  has  dismissed  his  peti- 
tion of  intervention  before  final  sub- 
mission of  the  cause  will  not  be 
estopped  by  the  judgment  rendered  in 
the  case  from  subsequently  insisting 
upon  the  matters  contained  in  his  pe- 
tition of  intervention.  Dalhoff  v,  Coff- 
man,  37  Iowa  283. 

4.  Schaetzel  v,  Huron  (S.  Dak. 
1894),  60  N.  W.  Rep.  741. 

After  Obtaining  Potiesiion  of  Property. 
— An  intervener  who  claims  and  ob- 
tains the  possession  of  the  property 
in  suit  on  giving  a  bond  to  try  title, 
cannot  dismiss  his  proceedings  with- 
out first  returning  the  property  to  the 
sheriff.    Mosely  v.  Gainer,  10  Tex.  578. 

Claim  after  Judgment.— The  dismissal 
of  claims  in  intervention  entertained 
erroneously  after  judgment  between 
the  principal  parties  does  not  affect 
the  rights  of  the  original  parties.  Du- 
broca  v.  Her  Husband,  3  La.  Ann. 
332,  where  the  court  said:  "We  think 
that  the  judge  erred  in  entertaining  the 
intervention  after  a  judgment  had 
been  rendeied  between  the  principal 
parties  ;  but  the  demands  of  the  inter- 
veners having  been  dismissed,  on  the 
trial  on  the  merits,  as  in  case  of  non- 
suit, the  rights  of  the  parties  are  left  in 
the  same  position  that  they  would  have 
been  if  he  had  declined  to  consider 
the  interventions,  and  it  does  not  be- 
come necessary  to  disturb  the  decree." 

5.  Anonymous,  4  Madd.  461. 
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defendants  therein,  unless  the  suit  might  have  been  originally 
maintained  as  to  the  rest.^ 

b.  In  Actions  Ex  Contractu— (i)  General  Rule.^A  dis- 
missal  *  or  discontinuance  *  of  one  codefendant  in  an  action 
ex  contractu  effects  a  discontinuance  as  to  the  entire  action.'* 


1.  Cook  V,  Phillips.  i8  Tex.  31  ; 
Austin  V,  Jordan.  5  Tex.  130 ;  Ander- 
son V,  Duffield.  8  Tex.  237  ;  Horton  v, 
Wheeler,  17  Tex.  52  ;  Shipman  r. 
Alice,  29  Tex.  17. 

2.  Shields  v,  Perkins.  2  Bibb  (Ky.) 
229  ;  Hickman  v.  Anderson,  2  Dana 
(Ky.)  223  ;  McCool  v,  Mahoney,  54 
Cal.  491  ;  Minor  v.  Mechanics  Bank, 
I  Pet.  (U.  S.)87. 

Ai  to  a  Ward. — A  dismissal  of  an  ac- 
tion as  to  a  ward  operates  as  a  dismissal 
of  the  entire  action  unless  the  guard- 
ian is  also  charged  in  his  individual 
capacity.  O'Shea  v.  Wilkinson,  95 
Cal.  454. 

Againet  Partnonhip.— In  an  action 
against  a  partnership  a  dismissal  of 
one  partner  by  the  plaintifi  effects  a 
dismissal  of  the  entire  action  against 
the  partnership,  as  the  plaintiff,  if  he 
recover  at  all,  must  recover  against 
the  partnership.  Storm  v.  Roberts, 
54  Iowa  678. 

Effeot  of  Filing  OroM  Bill.— But  the 
filing  of  a  cross  bill  will  not  preclude 
dismissal  as  to  any  particular  defend- 
ant, unless  such  defendant  joins  there- 
in.    Blair  v.  Reading,  99  III.  600. 

Motion  Filed  Prior  to  CroM  BiU.— 
Where  the  complainant  moves  to  dis- 
miss his  bill  as  to  a  defendant  before 
duch  defendant  asks  leave  to  file  a 
cross  bill,  the  motion  to  dismiss  has 
precedence  and  should  be  first  de- 
cided.    Blair  v,  Reading,  99  111.  600. 

8.  Reynolds  v,  Simpkins,  67  Ala. 
378. 

Ejectment. — And  the  rule  applies  to 
a  suit  in  ejectment.  Torrey  v,  Forbes, 
94  Ala.  135. 

Capiaa  ad  Betpondendum. —Where  a 
writ  of  capias  ad  respondendum  is  is- 
sued against  two  defendants,  and  one 
only  is  taken,  the  cause  is  discontin- 
ued unless  an  alias  capias  is  issued 
against  a  defendant  not  taken »  and 
continued  by  pluries^  etc.,  until  next 
term.     Nicholls  v,  Pearson,  2  Cranch 

(C.  0526. 

In  Suit  on  Award.— In  suit  on  a  joint 
award  a  discontinuance  of  one  defend- 
ant to  the  declaration  discontinues 
the  whole  suit.  Ballou  v.  Hill,  23 
Mich.  61. 


Againit  Partner.— Suit  cannot  be 
discontinued  as  to  a  person  sued  as 
partner,  unless  it  affirmatively  appears 
that  he  is  not  a  member  of  the  firm. 
Gazzam  v,  Bebee,  8  Port.  (Ala.)  49. 

4.  Alabama, — Reynolds  v.  Simpkins, 
67  Ala.  378  :  Montgomery  Gas-Light 
Co.  V.  Montgomery,  etc.,  R.  Co.,  86 
Ala.  379 ;  Mock  v.  Walker,  42  Ala. 
668;  Ivey  v.  Gamble,  7  Port.  (Ala.)  545; 
Whitaker  v.  Van  Horn,  43  Ala.  255  ; 
Bachus  V,  Mickle,  45  Ala.  445  ;  Con- 
nerly  v  Planters',  etc.,  Ins.  Co.,  66 
Ala.  432  ;  Comstock  v.  Givens,  6  Ala. 
95  ;  Givens  v,  Robbins,  5  Ala.  676  ; 
Smith  V.  Cobb,  i  Stew.  (Ala.)  62;  Ad- 
kins  V,  Allen,  I  Stew.  (Ala.)  130 :  Bra- 
han  V.  Johnson,  i  Stew.  (Ala.)  189  ; 
Roberts  v.  Johnson  2  Stew.  (Ala.)  13  ; 
Thompson  v.  Saffold,  2  Stew.  (Ala.) 
494  ;  Gazzam  v,  Bebee,  8  Port.  (Ala.) 
49;  Tindall  v.  Collins.  2  Port.  (Ala.) 
17  ;  Jones  V.  Engelhardt,  78  Ala.  505  ; 
Kendall  v.  Lassiter.  68  Ala.  181  ;  Huff 
V.    Davison,  44  Ala.   273  ;    Fennell  v. 


Masterson,  43  Ala.  268  ;  Ex  p,  Wilson, 
54  Ala.  296  ;  Norwood  v,  Rossiter,  3 
Ala.  134. 

Arkansas, — Hanly  v.  Real  Estate 
Bank,  4  Ark.  598  ;  Warren  v.  Slate, 
19  Ark.  214  ;  Frazier  v.  State  Bank,  4 
Ark.  509  :  Ashley  v.  Hyde,  6  Ark.  92  : 
Jester  v.  Hopper,  13  Ark.  47  ;  Purefoy 
V.  Hill,  18  Ark.  361  ;  Beebe  v.  Real 
Estate  Bank,  4  Ark.  552  ;  Hutchings 
V.  Real  Estate  Bank,  4  Ark.  517; 
Pleasants  v.  State  Bank,  8  Ark.  456  ; 
Sillivant  v,  Reardon,  5  Ark.  153. 

California, — Beach  v.  Cooper,  72 
Cal.  99. 

Florida. -'\{2\t,   v,    Crowell,    2    Fla. 

534. 

Illinois, — Page  v,   De  Leuw,  58  111. 

85. 

Indiana, — Dawson  v.  Wilson,  55 
Ind.  216. 

Kentucky. — Trigg  v.  Christmill,  4 
Bibb  (Ky.)  455  ;  Hickman  v.  Ander- 
son, 2  Dana  (Ky.)  223. 

Michigan, — Van  Leyen  v.  Wreford, 
81  Mich.  606  ;  Winslow  v,  Herrick,  9 
Mich.  380  ;  Anderson  v,  Robinson,  38 
Mich.  407  ;  Cook  v.  Perry,  43  Mich. 
623  ;  Munn  v,  Haynes,  46  Mich.  140; 
Candee  v,  Clark,  2  Mich.  255  :  Mace 
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And  a  judgment  against  the  remaining  defendants  is  erroneous  * 
unless  there  is  a  sufficient  legal  excuse  for  the  discharge  of  the 
dismissed  defendant,'  as  where  defendants  in  an  action  are  irregu- 


V,  Page.  33  Mich.  38  ;  Larkin  v.  But- 
terfield,  29  Mich.  254  ;  Wcllovcr  v. 
Soule,  30  Mich.  481  ;  Lee  v.  Bolles,  20 
Mich.  46;  BaUou  v.  Hill,  23  Mich. 
60  ;  Fay  v,  Jenks,  78  Mich.  312  ;  Post 
V,  Shafer,  63  Mich.  85. 

Mississippi. — Prewett  v,  Caruthers, 
7  How.  (Miss.) 304  ;  Smith  v.  Cnitcher, 
27  Miss.  455  ;  Harrison  v.  Agricultu- 
ral Bank,  2  Smed.  &  M.  (Miss.)  307; 
Woodhouse  v,  Lee,  6  Smed.  &  M. 
(Miss.)  161  ;  Lyons  v.  Jackson,  i  How. 

(Miss.)  474. 

South  Carolina.—T&te  v,  Blakely,  3 
Hill  (S.  Car.)  297. 

Tennessee, — Pollard  v.  Huston.  7 
Lea  (Tenn.)689;  Garrison  v,  Hollins, 
2  Lea  (Tenn.)  684  ;  Pay  ton  v.  Trigg. 
4  Hayw.  (Tenn.)  250. 

IVisctmsin,  —  Thompsor:  v.  Rein- 
hard.  II  Wis.  293. 

England,— Cx^t  v.  Roll,  3  Salk. 
246  ;  Rumney  v,  Morgan,  4  Price  266. 

"  In  such  a  case  the  plaintiff  cannot 
regularly  sue  one  of  the  parties  to  the 
contract  without  joining  the  others  ; 
and  if  he  should  do  so,  the  defendant 
may  by  plea  abate  the  suit."  Shields 
V,  Perkins,  2  Bibb  (Ky.)  229. 

The  Rait  Striotly  Ooiutniad.— The  case 
of  Tuttle  V.  Cooper,  10  Pick.  (Mass.) 
2d  I,  is  a  striking  illustration  of  the 
strictness  of  the  rule.  There,  in  an 
action  upon  contract  against  three, 
two  of  the  defendants  were  defaulted, 
and  the  third  pleaded  that  he  did  not 
contract  jointly  with  the  others  ;  and 
upon  issue  joined,  a  verdict  and  judg- 
ment were  rendered  in  his  favor.  It 
was  held  that  the  plaintiff  was  not 
entitled  to  judgment  against  the  other 
defendants  who  were  defaulted. 

Of  One  Joint  Obligor. — The  dismis- 
sal of  a  joint  obligor,  who  is  not 
shown  to  be  a  principal,  without  ob- 
jection at  the  time,  will  not  avail  to 
reverse  the  judgment  although  the  dis- 
missed party  was  summoned,  unless 
injury  is  shown  to  the  codefendants. 
Keesey  v.  Old,  82  Tex.  22. 

Jnriidietion  of  Portion  Only. — So  where 
the  trial  court  has  jurisdiction  of  a  por- 
tion only  of  the  joint  defendants,  their 
dismissal  from  the  case  discontinues 
the  whole  action.  Henderson  v,  Kis- 
sam.  8  Tex.  46  ;  Horton  v,  Wheeler, 
17  Tex.  52. 


In  Suit  against  Maker  and  Indorsert. — 

Where  a  suit  is  brought  against  the 
maker  and  the  indorsers  of  a  promis- 
sory note,  which  indorsements  were 
made  prior  to  the  delivery  of  the  note, 
a  discontinuance  as  to  the  maker  op- 
erates as  a  discontinuance  against  all 
of  the  defendants.  Fay  v,  Jenks,  78 
Mich.  312  ;  Cha£fee  v.  Jones,  19  Pick. 
(Mass.)  260. 

1.  Williams  v,  Lewis,  2  Stew. (Ala.) 
41. 

Statute  of  JeoAdle. — And  it  is  not 
cured  by  the  statute  of  jeofails.  Tin- 
dall  V,  Collins,  2  Port.  (Ala.)  17. 

Contra  in  Mississippi,^ \  statute  of 
jeofails  declaring  that  no  judgment 
after  the  verdict  of  twelve  men  shall 
be  reversed  for  any  mispleading,  in- 
sufficient pleading,  discontinuance, 
misjoinder  of  issues,  etc..  cures  a 
judgment  taken  against  a  joint  party 
who  appears  and  pleads  after  an  irreg- 
ular discontinuance  taken  against  his 
coparty  defendant.  M'Afee  v.  Pat- 
terson, 2  Smed.  &  M.  (Miss.)  593. 

Against  Individual  and  Estate.— 
Where  an  action  was  brought  against 
D.  individually  and  as  executor  of  H., 
on  a  joint  note  made  by  D.  and  H., 
and  a  judgment  was  taken  by  default 
against  D.  individually,  it  was  held  not 
to  be  an  error  of  which  D.  could  com- 
plain. The  judgment  amounted  to  a 
discontinuance  of  the  suit  against  the 
estate  of  H.  Daves  v,  Mahorner,  41 
Miss.  552. 

Indorsere  on  Joint  Suit. — Under  a  stat- 
ute providing  that  the  plaintiff  mav 
discontinue  as  to  a  part  of  the  joint 
defendants  where  the  remainder  are 
not  injured,  a  plaintiff  may  discon- 
tinue the  action  as  to  the  indorsers  on 
a  promissory  note  in  a  suit  against 
both  the  makersand  indorsersalthough 
the  defendants  set  up  certain  equities 
as  existing  between  them  and  the  in- 
dorsers. Adams  v,  Addington,  16  Fed. 
Rep.  8q. 

A  Lawfal  Diseontinnanee  against  one 
of  several  joint  defendants  does  not 
affect  the  legality  of  prior  proceedings 
against  the  rest.  Medcalf  v,  Seccomb, 
36  Me.  71. 

2.  Reynolds  v.  Simpkins,  67  Ala.  378; 
Bachus  V,  Mickle,  45  Ala.  445;  Con- 
nerly  v.  Planter's  Ins.  Co.,  66  Ala.  432; 
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larly  joined^*  or  are  unnecessary  or  improper  parties,*  or  are  sev- 
erally as  well  as  jointly  liable,'  or  where  the  defendant  advances  a 

denial  of  the  doctrine  so  often  recog- 
nized by  the  court,  'that  persons  who 
are  directly  interested  in  the  suit  and 
have  knowledge  of  its  pendency,  and 
who  refuse  or  neglect  to  appear  and 
avail  themselves  of  their  rights,  are 
concluded  by  the  .  proceedings  as 
effectually  as  if  they  were  parties 
named  in  the  record.'  Albert  v, 
Hamilton,  76  Md.  311;  Robbins  v, 
Chicago,  4  Wall.  (U.S.)  672;  Parr  v. 
State,  71  Md.  233.  It  follows  from 
what  has  been  said,  that  the  attaching 
creditors  are  estopped  from  setting 
up  in  the  insolvent  court  any  defense 
which  was  appropriate  for  them  to 
have  interposed  in  the  Circuit  Court 
of  Baltimore  City,  or  of  now  contro- 
verting any  question  which  has  been 
settled  and  determined  by  decree  of 
this  court." 

8.  Alabama, — Jones  v,  Engelhardt, 
78  Ala.  505. 

California.  —  People  v,  Evans,  29 
Cal.  429. 

District  of  Columbia. — Abrams  v.  De 
Wandalae,  2  MacArthur(D.  C.)  342. 

Illinois. — Green  v.  Hedenberg,  159 
111.  489;  Blair  v.  Reading,  99  111.  600. 

Mississippi. — Lynch  v.  Sinking  Fund 
Com'rs,  4  How.  (Miss.)  377;  Vickery 
V.  Rester,  4  How.  (Miss.)  293;  Boush 
V.  Smith,  2  Smed.  &  M.  (Miss.)  512; 
Brunson  v.  Lea,  5  Smed.  &  M.  (Miss.) 
149;  Wilkinson  v.  Tiffany,  5  How. 
(Miss.)  411;  Nevitt  v.  Natchez  Steam 
Packet  Co.,  5  How.  (Miss.)  196;  Peyton 
V.  Scott,  2  How.  (Miss.)  870;  Mont- 
gomery V.  Sinking  Fund  Com'rs,  7 
How.  (Miss.)  13. 

New  Jersey. — Fisher  r.  Allen,  36  N. 
J.  L.  203. 

TVjraj.— Tulane  v.  McKee,  10  Tex. 
335;  Young  V.  Davidson,  31  Tex.  153. 

Where  Partiei  Defendant  Sever — 
Where  the  parties  defendant,  sued  on 
a  joint  and  several  contract,  sever  in 
their  pleading,  a  discontinuance  as  to 
some  of  them  is  proper.  Craft  v. 
Smith,  35  N.  J.  L.  302:  Minor  v.  Me- 
chanics' Bank,  i  Pet.  (U.  S.)  46. 

Where  Joinder  Optional. — So  where  in 
a  joint  action  the  defendants  are  right- 
fully but  not  necessarily  joined,  and 
the  right  of  action  is  separate  and 
distinct  as  to  each.  Craft  v.  Smith,  35 
N.  J.  L.  302. 

Joint  Cause  Hot  Stated. — So  where  two 
persons  are  sued  jointly,  but  the  peti« 


Dimick  v.  Deringer,  32  Cal.  488; 
Hinkel  v.  Donohue,  88  Cal.  597;  Reed 
V.  Calderwood,  22'Cal.  463;  People  v, 
Evans,  29  Cal.  429;  Cairo,  etc.,  R.  Co. 
V.  Easterly,  89  111.  156;  Evans  v.  Mene- 
fee,  I  Mo.  442;  Mercantile  Bank  v. 
Pettigrew,  74  N.  Car.  326. 

In  Pretaiption  Snit. — In  a  suit  by  one 
claiming  preemption  rights,  brought 
against  the  county  surveyor  to  compel 
by  mandamus  a  survey,  and  against 
parties  in  possession  to  recover  the 
land,  the  plaintiff  may  dismiss  as  to 
the  surveyor  and  prosecute  the  suit  to 
try  title  against  the  parties  in  posses- 
sion. Throckmorton  v.  Davenport, 
55  Tex.  236. 

Sureties  on  Bond. — On  a  motion 
against  a  treasurer  of  a  county  and 
his  sureties  for  a  fine^or  his  failing  to 
submit  his  bond  to  the  commissioner 
of  accounts  within  the  time  required 
by  law,  the  motion  may  be  dismissed 
as  to  the  sureties,  and  judgment  ren- 
dered against  the  treasurer.  Wimbish 
V,  Com.,  75  Va.  839. 

1.  Craft  V.  Smith,  35  N.  J.  L.  302. 

2.  Fish  V.  Farwell,  54  111.  App.  457; 
Shipman  v.  Allee,  29  Tex.  17;  Decker 
V.  Trilling.  24  Wis.  610. 

After  Decease. — A  discontinuance  is 
proper  as  to  an  unnecessary  party  af- 
ter his  decease,  although  a  decree  has 
been  granted  in  the  cause.  Howe  v. 
Lemon,  37  Mich.  164. 

Action  bj  Stockholder. — In  an  action 
by  a  stockholder  of  a  corporation 
against  its  directors  for  recovery  of 
corporation  moneys  alleged  to  have 
been  misappropriated  by  them,  the  cor- 
poration is  a  necessary  party  defend- 
ant and  the  action  cannot  be  dismissed. 
Beach  v.  Cooper,  72  Cal.  99. 

Where  Added  bj  Plaintiff.—Where  the 
parties  sought  to  be  dismissed  were 
added  by  amendment  upon  the  allega- 
tion of  the  plaintiff  that  they  were  nec- 
essary, their  dismissal  by  the  plaintiff 
by  filing  an  order  with  the  clerk  with- 
out obtaining  the  sanction  of  the  court 
was  held  to  be  unauthorized.  Riley  v, 
Grafton  First  Nat.  Bank.  81  Md.  14, 
where  the  court  said:  *'  Here  is  a  case 
in  which  the  creditors  named  had  been 
by  order  of  court  made  parties  because 
they  were  necessary  to  a  just  deter- 
mination of  the  interests  of  all  parties 
concerned.  To  tolerate  such  a  prac- 
tice would  be,  in  effect,  a  substantial 
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personal  defense,  such  as  infancy ;  *  and  the  general  rule  applies  to 
a  scire  facias  to  revive  a  judgment.* 

(2)  Objection  Waived  if  Not  Taken  Seasonably. — An  objection 
that  the  discontinuance  is  erroneous  must  be  taken  in  the  trial 
court  *  at  the  time  the  discontinuance  is  entered,'*  or  it  will  be 
deemed  waived.* 

(3)  Collateral  Attack.  —  SucYi  a  judgment  against  the  remaining 
defendants  cannot  be  attacked  collaterally,*  as  by  a  bill  in  equity 
to  set  it  aside.'^ 

(4)  Where  Authorized  by  Statute. — Statutes  sometimes  ex- 
pressly allow  such  a  discontinuance,®  and  it  is  sometimes  legalized 


tion  does  not  allege  that  they  are 
jointly  responiible,  it  authorizes  a 
judgment  or  discontinuance  against 
them  severaUy.  Cole  v.  Bartlett,  4 
La.  130. 

In  Xiiiisiippi,  in  an  action  on  a 
promissory  note  brought  jointly  under 
the  statute  against  the  maker  and  in- 
dorscrs,  the  plaintiff  may  discontinue 
as  to  the  first  indorser  and  take  judg- 
ment by  default  against  the  second 
indorser  and  the  maker  Vickery  v. 
Rester,  4  How.  (Miss.)  293. 

After  Vtrdiot. — A  plaintiff  is  entitled 
to  dismiss  remaining  joint  and  several 
defendants  even  after  verdict  against 
one  of  them  and  a  motion  filed  in  ar- 
rest by  him.  Gurlcy  v.  O'Dwycr,  61 
Mo.  App.  351,  where  the  court  said: 
•'  The  defendant  had  no  right  to  in- 
sist that  the  plaintiflFs  should  prose- 
cute their  action  against  his  codefend- 
ants." 

1.  Shields  v.  Perkins.  2  Bibb  (Ky.) 
229;  Taylor  v.  Dansby,  42  Mich.  82; 
Reynolds  v.  Simpkins  67  Ala.  378. 

In  Suoh  Cases  the  plaintiff  may  ad- 
mit the  truth  of  the  defense  and  take 
a  discontinuance  as  to  that  defend- 
ant without  prejudicing  his  case 
af^ainst  the  codefendants.  Reynolds 
V.  Simpkins,  67  Ala.  378. 

Limitation  of  the  Doctrine.—'*  It  is 
only  where  the  contract  was  actually 
made  by  all  the  parties,  but  one  was 
either  incompetent  to  make  it,  as  from 
infancy  or  other  disability,  or  has  been 
since  discharged  by  something  which 
is  not  a  discharge  of  the  rest — as  bank- 
ruptcy, limitation,  or  the  like — that 
such  discontinuance  is  available  and 
allowable."  Munnr.  Haynes,  46  Mich] 

143. 

Kay  be  Shown  Infornudly. — It  is  suffi- 
cient if  the  evidence  introduced  upon 
the  trial  of  a  cause  shows  to  the  satis- 
faction of  the  plaintiff's  counsel  and 


the  court  that  there  is  no  legal  cause 
against  one  of  several  defendants  by 
reason  of  a  personal  defense,  although 
the  defense  is  not  formally  presented 
by  plea.  Reynolds  v,  Simpkins,  67 
Ala.  378;  Pell  V,  Pell.  20  Johns.  (N. 
Y.)  126. 

Bankrupts  and. Infants  in  actions  on 
contract  or  in  tort  may  be  dismissed 
at  the  option  of  the  plaintiff,  unless 
they  have  joined  in  the  pleas  of  their 
codefendants,  when  their  legal  posi- 
tion becomes  identified  with  their  co- 
defendants,  their  privilege  is  waived, 
and  a  dismissal  or  nolle  prosequi  can- 
not be  had.  Minor  z/.  Mechanics' Bank, 
I  Pet.  (U.  S.)46. 

2.  M'Afee  v.  Patterson,  2  Smed.  & 
M.  (Miss.)  593,  holding  that  the  plain- 
tiff must  make  all  the  parties  to  the 
original  judgment  parties  to  the  scire 
facias^  and  that  where  the  scire  facias 
is  discontinued  as  to  any  of  the  parties, 
it  operates  as  a  discontinuance  of  the 
whole  action. 

8.  Roberts  «'.  Johnson,  2  Stew.  (Ala.) 
13;  Wooster  v.  Northrup,  5  Wis.  245. 

And  at  the  earliest  possible  moment, 
as  any  subsequent  proceedings  by  the 
defendant  without  objection  will  be 
deemed  a  waiver.  Walker  v.  Cuth- 
bert,  10  Ala.  213;  Hair  v.  Moody,  9 
Ala.  399. 

4.  Gamble  v.  Talbot,  2  Tex.  App. 
Civ.  Cas.,  §  730. 

5.  Roberts  «/.  Johnson,  2  Stew.  (Ala.) 
13;  Callam  v,  Barnes,  44  Mich.  593. 

Stipnlation. — A  failure  to  object  to 
a  stipulation  discontinuing  the  action 
as  to  a  portion  of  the  codefendants 
is  a  waiver.  Callam  v.  Barnes,  44 
Mich.  593. 

e.  Markley  v.  Rand,  12  Cal.  275. 

7.  Markley  v.  Rand,  12  Cal.  275. 

8.  Hinkel  v.  Donohue.  88  Cal.  597; 
Cutchen  v.  Coleman,  13  Ind.  568. 

Amendment    of  Beoord.— Where    the 
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by  rule  of  court.* 

Plaintiff's  Discretion  Hot  Alwolnte. — But  even  where  the  discontinu- 
ance is  allowed  by  statute  the  plaintiff  cannot  bring  in  and 
dismiss  •  or  discontinue  *  parties  wholly  at  his  own  discretion.* 
K  nolle  prosequi  or  dismissal  will  not  be  allowed  where  it  might 
tend  to  deprive  the  remaining  defendants  of  their  legal  defense  * 
or  subject  them  to  increased  difficulties  or  liabilities;*  and  tiie 
allowance  of  such  dismissal  or  discontinuance  is  discretionary  in 
the  court.^ 


plaintiff  wishes  to  proceed  after  dis- 
continuance against  one  codefendant 
alone,  as  in  a  single  action,  the  record 
should  be  amended  so  as  to  conform 
to  his  intention.  King  v,  Caldwell, 
26  Ark.  405. 

Statntory  Eleetion  to  Sue  Part.  ~ And 
although  a  plaintiff  may  by  statute  sue 
one  or  any  of  the  joint  obligors,  at  his 
election,  yet  if  he  sues  more  than  one 
he  elects,  to  treat  it  as  a  joint  contract, 
and  a  discontinuance  as  to  one  defend- 
ant who  has  been  served  with  process 
is  a  discontinuance  as  to  all.  Frazier 
V,  State  Bank,  4  Ark.  509. 

In  Massachusetts  the  rule  is  changed 
by  Pub.  Stat.,  c.  171,  §  5,  which  allows 
a  judgment  to  be  entered  against  one 
only  and  without  an  amendment  of 
the  declaration.  Taft  v.  Church,  164 
Mass.  504. 

1.  Conitrnetion  of  Bnle.— A  rule  of 
court  which  allows  a  plaintiff  in  an 
action  ex  contractu  to  discontinue 
against  any  of  the  defendants  and  pro- 
ceed in  a  like  manner  as  if  the  action 
had  been  originally  brought  against 
the  remaining  defendants,  does  not 
authorize  the  plaintiff  to  proceed  and 
take  judgment  against  a  joint  obligor 
or  against  more  than  one  and  less  than 
all  upon  a  joint  and  several  obliga- 
tion. It  merely  authorizes  a  discon- 
tinuance where  the  plaintiff  ascertains 
that  he  has  sued  more  parties  than  he 
is  entitled  to  recover  against.  Codd 
V,  Seitz,  94  Mich.  191;  Chandler  v, 
Lawrence,  3  Mich.  261. 

In  Miohigan  the  discontinuance,  un- 
der Circuit  Court  Rule  71,  against  such 
of  the  defendants  as  are  ifound  to  have 
been  improperly  joined,  is  not  a  matter 
of  right,  but  must  be  done  on  leave  of 
the  court  and  on  such  terms  as  will  do 
no  injustice;  and  where  a  discontinu- 
ance ought  not  to  have  been  allowed 
the  proceeding  will  be  reversed.  Yaw- 
ki^y  V,  Richardson,  9  Mich.  529.  And  a 
plaintiff  can  never  be  allowed  to  treat 
a  joint  promise    as    a    several    one. 

86 


Winslow  V.  Herrick,  9  Mich.  3S0;  Bal- 
lou  V.  Hill,  23  Mich.  60;  Anderson  v. 
Robinson,  38  Mich.  407. 

In  Munn  v.  Haynes,  46  Mich.  145, 
it  was  said:  *'In  the  early  cases  of 
Winslow  V,  Herrick,  9  Mich.  380,  and 
Yawkey  v.  Richardson,  9  Mich.  529, 
this  court  so  construed  the  rule  as  to 
restrict  its  application  and  prevent  it 
from  being  used  except  for  the  purpose 
of  obviating  mere  technical  objec- 
tions; and  the  court  in  Massachusetts 
seems  to  have  taken  the  same  view. 
Bliss  V,  Bliss,  12  Met.  (Mass.)  266.  And 
according  to  the  prirciple  of  these 
cases  the  practice  below  was  wrong. 
The  English  courts  appear  to  have 
given  a  wider  application  to  this  stat- 
ute, but  still  not  wide  enough  to  sus- 
tain this  judgment.  In  Greaves  v, 
Humphreys  (30  Eng.  L.  &  Eq.  256)  an 
attorney  sued  two  on  an  alleged  joint 
retainer,  and  one  suffered  default.  At 
the  trial  of  the  issue  joined  by  the 
other  the  evidence  proved  a  separate 
retainer^  and  the  plaintiff  moved  to 
amend  by  striking  out  the  defend- 
ant who  had  suffered  default.  The 
judge  doubted  the  right,  but  concluded 
to  allow  it,  and  the  court  in  banc  (Q. 
B.)  sustained  the  ruling  and  observed 
that  the  case  stood  as  though  the  de- 
faulted party  had  never  been  in. 
(Greaves  v,  Humphreys)  30  Eng.  L. 
&  Eq.  256." 

2.  Keithley  v.  May,  29  Mo.  220; 
Browning  v,  Chrisman,  30  Mo.  357. 

3.  Keithley  v.  May,  29  Mo.  220. 

4.  Browning   v.  Chrisman,  30  Mo. 

357. 

5.  Keithley  v.  May,  29  Mo.  220. 

6.  Keithley  v.  May,  29  Mo.  220; 
Browning  v,  Chrisman,  30  Mo.  357. 

7.  Jackson  v.  Bowles,  67  Mo.  609; 
Keithley  v.  May,  29  Mo.  220;  Dorriss 
V.  Carter,  67  Mo.  544  ;  Adderton  v. 
Collier,  32  Mo.  507;  La  Riviere  v.  La 
Riviere,  77  Mo.  512;  Schmick  v.  Noel, 
64  Tex.  406. 

Digmiiitl  of  Prineipal  on  Bond. — It  is 
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PnrtiM  Hot  Sorrod. — Such  statutes  frequently  confine  the  right  of 
the  plaintiff  to  discontinue  as  to  parties  not  served  ;  ^  and  where 
such  a  statute  is  in  force  a  judgment  cannot  be  taken  against  the 
defendants  served  until  a  discontinuance  has  been  taken  against 
those  not  served.* 

ConftrnoUon  of  Stetnto. — It  is  immaterial  whether  the  discontin- 
uance be  before  or  after  verdict,  under  such  a  statute,*  and  the 


not  an  abuse  of  discretion  to  aUow 
plaintiff  to  dismiss  his  suit  as  to  the 
principal  on  a  bond  while  continuing 
to  prosecute  it  against  the  sureties. 
Dorriss  t/.  Carter,  67  Mo.  544. 

Hntband  and  Wife  Joinily  8nod. — 
Where  husband  and  wife  are  jointly 
sued,  the  plaintiff  cannot  discontinue 
or  dismiss  as  to  the  husband  not  served 
and  take  judgment  against  the  wife. 
Parker  v,  Hobgood,  16  Tex.  249. 

1.  Adkins  v.  Allen,  i  Stew.  (Ala.) 
130;  Moore  v.  Davidson,  18  Ala.  209; 
Gillaspie  v.  Wesson,  7  Port.  (Ala.)  454, 
Robinson  v.  Mattison,  25  Tex.  Supp. 
451;  Hawkins  v.  Tinnen,  10  Tex.  188. 
Williams  v,  McNeil,  5  Tex.  381 ;  Sanger 
V.  Ker,  I  Tex.  App.  Civ.  Cas.,  §  1084; 
Ellis  V.  Park,  8  Tex.  205;  Shipman  v. 
Allee.  29  Tex.  17;  Houston  v.  Ward, 
8  Tex.  124;  Hooks  v,  Bramlette.  i 
Tex.  App.  Civ.  Cas.,  §  867,  overruling 
Unger  v.  Anderson.  37  Tex.  550. 

In  Alabama  summary  proceedings 
against  defaulting  tax  collectors,  au- 
thorized by  Rev.  Code,  g§  3059,  3060, 
are  to  be  construed  with  section  3026 
of  the  first  part  of  the  chapter  relating 
to  **  summary  judgments."  So  con- 
strued, judgment  is  authorized  against 
the  parties  served,  although  the  prin- 
cipal and  other  sureties  are  not  served ; 
and  neither  a  discontinuance  as  to 
those  not  served,  nor  an  order  abating 
the  suit  as  to  a  party  who  died  after 
service,  will  work  a  discontinuance  of 
the  entire  proceedings.  Ex  p,  Wilson, 
54  Ala.  296. 

In  Texas  the  45th  section  of  the 
act  regulating  proceedings  in  the  Dis- 
trict Court  provides  for  the  discon- 
tinuance as  to  defendants  not  served, 
with  a  proviso  that  this  section  shall 
not  be  so  construed  as  to  allow  a 
plaintiff  to  discontinue  as  to  the  prin- 
cipal and  take  judgment  against  the 
indorser  or  surety  jointly  sued  (Pas- 
chal's  Dig.,  art.  1448,  note  553).  This 
article  is  to  be  construed  with  refer- 
ence to  section  46.  which  declares 
that  no  judgment  shall  be  rendered 
against  the  indorser  or  surety  unless 
the  judgment  is  at  the  same  time  ren- 
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dered  against  the  principal,  except 
when  the  plaintiff  discontinues  as  to 
the  principal  because  he  resides  be- 
yond the  limits  of  the  state  or  is  in- 
solvent (Paschal's  Dig.,  art.  1449,  note 
554).     Barnett  r.  Tayler,  30  Tex.  454. 

*'A  fair  interpretation  of  articles 
1426  and  1449  Pas.  Dig.  (R.  S.  1257. 
1207,  1208, 3667)  seems  to  confine  their 
operation  to  a  suit  brought  against 
the  defendant  in  his  character  as  in- 
dorser, guarantor,  or  surety  when  his 
engagement  had  defined  his  position 
to  be  such,  and  does  not  extend  to  a 
case  where  he  has  made  himself  a 
principal  upon  the  face  and  by  the 
terms  of  the  obligation."  Hooks  v, 
Bramlette,  i  Tex.  App.  Civ.  Cas.,  § 
868. 

Under  Hart.  Dig.,  art.  670,  11  was 
competent  for  the  plaintiff  to  discon- 
tinue as  to  one  of  the  makers  when 
there  was  an  indorser  or  guarantor  on 
the  note,  unless  the  plaintiff  showed 
that  such  party  as  to  whom  he  ought 
to  discontinue  his  suit  resided  with- 
out the  limits  of  the  state  or  in  a  de- 
populated county,  or  was  insolvent. 
Moore  v.  Janes,  6  Tex.  227,  citing 
Look  V,  Henderson,  4  Tex.  303,  and 
Wheat  V,  Davidson,  2  Tex.  196,  with 
approval,  and  limiting  Petty  v.  Cleve- 
land, 2  Tex.  404.  See  also  Rutherford 
V,  Harris,  22  Tex.  166. 

2  Alston  V.  State  Bank,  9  Ark.  455; 
Rhone  v.  Ellis.  30  Tex.  30;  Rogers  v. 
Harriscn,  44  Tex.  169  ;  Stewart  v. 
Glenn,  5  Wis.  14. 

Serrioe  Mot  Afllrmatively  Shown. — 
Where  the  plaintiff  may  dismiss  as  to 
a  party  defendant  not  served,  it  ex- 
tends to  a  party  as  to  whom  the  cita- 
tion has  not  been  returned,  showing 
affirmativelv  no  service.  Cook  v. 
Phillips,  18' Tex.  31. 

Immatorial  Error.— But  it  has  been 
held  immaterial  error  to  render  such 
a  judgment.  Reynolds  v,  Adams,  3 
Tex.  167;  Oliver  v,  Hutto,  5  Ala.  211. 

3.  Forbes  v.  Davis,  18  Tex.  268. 

In  Snit  against  Adminiitratort.  — 
Where  several  executors  or  adminis- 
trators are  sued,  service  of  summons 
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statute  applies  generally  to  all  kinds  of  actions.^ 

Effeot  of  the  Diseontinnanee. — The  discontinuance  under  the  statute 
does  not  affect  the  liability  of  the  dismissed  parties  in  a  subsequent 
suit.* 

c.  In  Actions  of  Tort. — The  general  rule  in  actions  ex  con- 


on  one  is  sufficient,  and  a  discontin- 
uance as  to  one,  although  not  served, 
without  cause  apparent  on  the  record, 
will  be  a  discontinuance  of  the  action. 
Huff  V.  Davisoi^,  44  Ala.  273;  Caruth- 
ers  V,  Mardis,  3  Ala.  599;  Williams  v. 
Sims.  8  Port.  (Ala.)  579. 

1.  Soire  Facial. — In  a  proceeding  by 
scire  facias  on  a  replevy  bond  in  attach- 
ment, a  discontinuance  may  be  entered 
against  the  obligors  not  served  with 
process,  and  a  judgment  had  against 
the  rest.  Sartin  v.  Weir,  3  Stew.  &  P. 
(Ala.)  421. 

In  an  Action  of  i;jootment,  where  the 
person  from  or  through  whom  the  de- 
fendant claims  title  to  the  premises 
has,  on  motion  of  the  defendant,  been 
made  a  codefendant,  the  plaintiff  can- 
not dismiss  the  suit  as  to  such  code- 
fendant. Hayden  v,  Stewart,  27  Mo. 
286. 

Married  Woman  after  Jndgment.—Af- 
ler  judgment  against  several  defend- 
ants it  was  discovered  that  one  of  them 
was  a  married  woman,  and  as  to  her 
the  judgment  was  erroneous.  Pending 
a  motion  for  a  new  trial,  and  at  the 
same  term  at  which  the  judgment  was 
rendered,  on  plaintiff's  motion  it  was 
set  aside,  the  suit  was  dismissed  as  to 
the  married  woman,  and  judgment 
was  entered  anew  upon  the  verdict 
against  the  remaining  defendants;  and 
it  was  held  that  the  proceeding  was 
not  erroneous.  Jackson  v,  Bowles,  67 
Mo.  609. 

Of  Principal  on  Koto.— The  holder  of 
a  note  may  dismiss  his  suit  as  to  the 
principal  and  proceed  to  judgment 
against  the  sureties  where  they  are 
joint  makers  and  not  indorsers.  Wil- 
kinson V.  Flowers,  37  Miss.  579- 

Partiei  Who  might  be  Joined.— The 
statute  applies  with  respect  to  parties 
who  might  have  been  out  were  not 
joined  as  parties.  Wooters  v.  Smith. 
56  Tex.  198. 

Upon  Joint  Judgment. — A  suit  may  be 
brought  upon  a  joint  judgment  against 
joint  defendants,  as  upon  an  individual 
obligation  against  one  defendant  only, 
where  the  other  codefendant  was  not 
served  in  the  original  suit;  and  a  dis- 
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continuance  may  be  taken  as  to  the 
defendant  not  served.  Holcomb  v 
Tift.  54  Mich.  647. 

Smnmary  Motions. — The  statute  ap- 
plies to  a  summary  motion  against  a 
sheriff,  the  same  as  to  any  other  suit. 
Poer  V,  Brown,  24  Tex.  34. 

Motion  for  Judgment.  —  Under  the 
practice  in  Alabama  a  motion  for  judg- 
ment is  a  summary  proceeding,  and  the 
notice  has  not  the  effect  of  process  or 
a  suit  pending  until  the  motion  for 
judgment  is  submitted  to  the  court 
upon  it,  and  it  follows  that  the  omis- 
sion to  proceed  against  one  of  the  de- 
fendants cannot  work  a  discontinu- 
ance of  the  motion  as  to  all.  Beard  v. 
Mobile  Branch  Bank,  8  Ala.  344. 

Persons  Not  Served. — A  discontinu- 
ance need  not  be  entered  against  per- 
sons not  served  with  notice  of  the 
motion  as  sureties,  on  motion  for 
judgment  against  the  sheriff,  and  a 
discontinuance  entered  of  record  is  a 
mere  idle  act,  not  prejudicial.  Lyon  v. 
Stale  Bank,  i  Stew.  (Ala.)  470;  Hill 
V,  State  Bank,  5  Port.  (Ala  )  537.  And 
the  entry  of  a  judgment  against  the 
remainder  is  reversible  error.  Sadler 
V.  Houston,  5  Stew.  &  P.  (Ala.)  205. 

2.  Wooters  v.  Smith,  56  Tex    198. 

New  Procect  against  Discontinned  De- 
fendant.— After  such  discontinuance 
the  plaintiff  may  immediately  issue 
fresh  process  against  the  defendant 
not  served,  and  proceed  to  judgment 
against  him.  Smith  v.  Blakeney,  8 
Port.  (Ala.)  128. 

Upon  Appearance. — Or  he  may  pro- 
ceed without  process  upon  appearance 
of  the  defendant  by  duly  authorized 
attorney.  Wheeler  v.  BuUard,  6  Port. 
(Ala.)  352. 

Does  Hot  Change  Character  of  Action.— 
The  dismissal  of  one  of  two  joint  de- 
fendants from  a  suit  in  a  cause  of 
action  ex  contractu  does  not  alter  the 
character  of  the  action  or  the  com- 
plaint, and  hence  even  after  such  dis- 
missal it  will  be  improper  to  allow  the 
plaintiff  to  amend  the  complaint  by  in- 
serting a  new  count  upon  a  separate 
demand  against  one  of  the  defendants. 
Miller  v.  Northern  Bank,  34  Miss.  412. 
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tractu  *  has  no  application  to  cases  arising  in  tort ;  *  and  a  discon- 
tinuance as  to  any  part  of  the  codefendants  may  be  had  in  such 
actions,'  although  all  the  defendants  have  united  in  the  same  plea 
and  been  found  guilty  of  the  same  tort.**  The  discontinuance  is 
no  bar  to  a  recovery  of  full  damages  against  the  other  defendants,* 
and  it  may  be  taken  even  after  verdict.* 

13.  b,  (i)  General 


1.  See  supra,  IV. 
Rule, 

2.  Minor  v.  Mechanics'  Bank,  i  Pet. 
(U.  S.)  87;  Callagban  v,  Myers,  89  IH. 
566;  Stainbrookr.  Duncan,  45  111.  App. 
345;  Criner  v.  Brewer,  13  Ark.  225; 
Craft  r.  Smith,  35  N.  J.  L.  302;  Hen- 
drickson  v.  Herbert,  38  N.  J.  L.  296; 
Sloan  V.  Herrick,  49  Vt.  327. 

In  Dyett  v,  Hyman,  129  N.  Y.  359, 
it  was  said:  "The  plaintiff  had  the 
right  originally  to  sue  one  or  more  of 
the  joint  wrongdoers  and  hold  them, 
at  his  option.either  severally  or  jointly; 
and  it  necessarily  follows  from  such 
right  that  he  could  at  any  time,  by 
leave  of  the  court,  discontinue  the 
action  as  to  any  or  all  of  such  defend- 
ants, as  he  should  elect." 

In  Parker  v,  Lawrence,  Hob.  70, 
trespass  was  brought  against  three, 
and  a  plea  of  not  guilty  by  one  and 
justification  by  the  others  was  de- 
murred to  by  the  plaintiff.  Pending  the 
demurrer  the  issue  of  fact  was  tried 
and  verdict  rendered  for  the  plaintiff, 
who  thereupon  discontinued  as  to  the 
other  defendants  and  took  judgment 
upon  the  verdict.  Upon  this  judgment 
error  was  brought,  and  the  contention 
was  that  the  discontinuance  as  to  the 
two  was  a  discharge  of  all,  but  the 
court  held  otherwise  and  affirmed  the 
judgment. 

failure  to  Take  Defknlt  Cored.— While 
it  is  proper  practice  to  take  a  default 
against  such  defendants  as  are  served 
and  do  not  appear,  and  have  the  jury 
sworn  to  try  the  issues  between  the 
plaintiff  and  such  parties  as  do  appear, 
the  failure  may  be  cured  by  a  motion 
after  verdict  to  dismiss  as  to  such  de- 
fendants as  have  not  appeared.  Stain- 
brook  V,  Duncan,  45  111.  App.  344. 

3.  Montgomery  Gas-Light  Co.  v, 
Montgomery,  etc.,  R.  Co.,  86  Ala.  379; 
Reynolds  v,  Simpkins,  67  Ala.  378; 
Criner  v.  Brewer,  13  Ark.  225;  Shields 
r.  Perkins,  2  Bibb  (Ky.)  228;  Baldwin 
V,  McKay,  41  Miss.  358;  Hardy  v. 
Thomas,  23  Miss.  544;  Allen  v.  Craig, 
13  N.  J.  L.  294;  Weakly  v.  Royer,  3 
Watts  (Pa.)  460;  U.  S.  v.  Linn,  i  How. 
(U.  S.)  104. 


**The  commof^  law  did  not  regard 
[such]  defendants  as  so  jointly  liable 
that  the  cause  could  not  proceed 
against  one  or  some  without  involving 
all  of  the  defendants.  They  were  sued 
severally  as  well  as  jointly.  They 
might  be  declared  against  severally; 
might  plead  severally,  have  separate 
trials  and  diverse  verdicts  and  judg- 
ments; and  even  upon  a  common  ver- 
dict against  all,  after  joint  declaration, 
plea,  and  trial,  the  plaintiff  might  enter 
a  nnlU  prosequi  as  to  some,  and  take 
judgment  against  the  rest."  Hen- 
drickson  r.  Herbert,  38  N.  J.  L.  298. 

Failure  to  Take  Itsae. — The  plaintiff's 
failure  entirely  to  take  issue  as  to 
the  plea  of  a  codefendant  will  be 
deemed  an  election  to  discontinue  as 
to  him.  Criner  r.  Brewer.  13  Ark. 
225. 

In  Aetioni  of  Treepats  a  nolle  prosequi 
may  be  entered  against  some  de- 
fendants after  judgment  against  and 
satisfaction  from  the  rest.  Minor  «/. 
Mechanics'   Bank,    i    Pet.  (U.  S.)  87. 

4.  Montgomery  Gas-Light  Co.  v. 
Montgomery,  etc.,  R.  Co.,  86  Ala.  379; 
Thomas  v.  Hoffman,  22  Mich.  45. 

**  The  reason  thereof  seems  to  be 
because  these  actions  being  in  their 
nature  joint  and  several,  as  the  plain- 
tiff might  therefore  have  originally 
commenced  his  action  against  one 
only,  and  proceeded  to  judgment  and 
execution  against  him  alone,  so  he  may 
after  judgment  against  several  elect 
to  take  his  damages  against  either  of 
them;  and  upon  this  ground  it  is  that, 
where  a  jury  give  a  wrong  verdict  in 
point  of  law,  the  plaintiff  may  cure 
the  defect  in  the  verdict  by  entering  a 
nolle  prosequi  before  judgment  "  Coo- 
ley,  J., in  Thomas  v,  Hoffman,  22  Mich. 
50. 

5.  Sloan  r.  Herrick,  49  Vt.  327. 

6.  Montgomery  Gas-Light  Co.  r. 
Montgomery,  etc.,  R.  Co.,  86  Ala.  379. 

Before  JndgmoBt. — It  may  be  taken 
at  any  time  before  final  judgment. 
Thomas  v,  Hoffman,  22  Mich.  45. 

But  where  two  or  more  are  tried  and 
found  guilty  the  plaintiff  should  take 
a  discontinuance  against  one  before 
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d.  In  Criminal  Cases. — In  a  criminal  case  against  several  de- 
fendants the  prosecution  may  be  dismissed  as  to  some  and  judg- 
ment rendered  against  the  rest.* 

14.  As  to  Part  of  Claim— ^.  At  Common  Law.— The  rule  at 
common  law  is  that  the  plaintiff  cannot  discontinue  part  of  his 
cause  of  action.* 

b.  Under  Modern  Practice. — A  plaintiff  is  usually  allowed 
under  modern  practice  to  withdraw  a  portion  of  his  claim,  pro- 
vided a  cause  of  action  remains  standing.* 

Diimitial  of  a  Paragraph.— And  a  plaintiff  may  on  the  trial  dismiss 
as  to  one  of  two  paragraphs  of  a  complaint."* 


entering  a  judgment  against  the  other. 
Bell  V,  North,  4  Litt.  (Ky.)  133. 
1    Wimbish  v.  Com.,  75  Va.  843. 

2.  Matthias  v.  Cook,  31  111.  83. 
Defendant  must  Aik  for  Entire  Disoon- 

tinaance. — So  where  a  plea  purports 
to  answer  a  part  of  the  declaration, 
and  really  does  answer  only  a  part, 
and  the  plaintifif  replies,  the  defendant, 
if  he  desires  a  discontinuance,  should 
ask  that  the  entire  suit  be  discon- 
tinued, not  merely  that  part  of  the 
cause  of  action  which  remains  unan- 
swered by  plea,  Matthias  v.  Cook,  31 
111.  83;  or  suffer  a  nonsuit  as  to  a  por- 
tion of  the  counts  set  up  in  his  plead- 
ing and  retain  his  cause  of  action  as 
to  the  remainder.  South  Branch  R. 
Co.  V,  Long,  26  W.  Va.  692,  holding 
that  the  partial  nonsuit  acts  as  a  non- 
suit to  his  entire  cause  of  action. 

Constmetion  ai  Eetraxit.— But  where 
obviously  intended  to  be  a  retraxit,  it 
will  be  so  regarded  and  the  action  re- 
tained as  to  the  rest  of  the  counts. 
South  Branch  R.  Co.  v.  Long,  26  W. 
Va.  692. 

3.  Hale  v,  Saunders,  14  La.  Ann. 
654;  Union  Mut.  L.  Ins.  Co.  v,  Bu- 
chanan, 100  Ind.  83;  Cooper  v.  Wil- 
son, 71  Iowa  204;  Dorothy  v.  Hicks, 
63  Iowa  240;  Ballinger  v.  Davis,  29 
Iowa  512.    • 

In  PoMMBory  Aetion— The  dismissal 
of  an  action  as  to  all  damages  for  the 
detention  of  the  land  up  to  the  bringing 
of  the  suit  in  a  possessory  action  dis- 
misses the  whole  claim  for  rent  and 
leaves  the  suit  for  naked  possession 
only.  Shean  v,  Cunningham,  6  Bush 
(Ky.)  125. 

Diimifted  Coont  cannot  be  Beinitated. 
— And  where  dismissed,  plaintiff  can- 
not, after  submission  of  the  cause  and 
under  leave  to  amend  the  petition  to 
conform  to  the  proofs,  so  amend  as  to 
raise  the  issue  made  under   the   dis- 


Alexander  v,  Lupe,  11 


6  Encyc.  PI.  &  Pr.— 55. 


missed  count. 
Mo.  App.  597. 

By  Demandant  in  Beal  Action.-— A  de- 
mandant in  a  real  action  for  the  re- 
covery of  several  partels  of  land  may 
by  leave  of  court  discontinue  as  to  one 
or  more  parcels  after  verdict.  Somes 
V,  Skinner,  16  Mass.  348. 

EemiMion  of  Penalty  in  Criminal  Case. 
— While  authority  to  pursue,  suspend, 
or  discontinue  prosecutions  is  confided 
to  the  state's  attorney  to  be  exercised 
at  his  discretion,  he  has  no  power  to 
remit  any  portion  of  the  penalty  pre- 
scribed by  law  for  the  commission  of 
an  offense,  or  enter  into  any  agree- 
ment with  the  offender  which  will 
prevent  the  collection  of  the  entire 
penalty.  State  v.  Main,  31  Conn. 
575. 

In  the  Natnro  of  Amendment. — An 
order  allowing  the  withdrawal  of  a 
portion  of  the  items  constituting  the 
plaintiff's  cause  of  action  is  more  in 
the  nature  of  an  order  amending  the 
complaint  than  a  discontinuance,  and 
may  be  granted,  with  or  without  the 
payment  of  costs,  on  such  terms  as  the 
court  may  deem  just,  and  without  no- 
tice of  motion  to  defendant.  Latimer 
V.  SuHivan,  37  S.  Car.  120. 

4.  Reynolds  v,  Linard,  95  Ind.  48, 
holding  that  on  such  dismissal  he  may 
withdraw  all  evidence  concerning  only 
that  paragraph. 

Af  to  One  Connt. — A  nonsuit  maybe 
taken  as  to  one  count  of  a  plaintiff's 
pleading,  and  the  trial  may  proceed  on 
the  others  in  the  usual  manner.  Pack- 
ard V.  HiH,  7  Cow.  (N.  Y.)  489. 

Connt  Setting  np  Separate  Cause  of  Ac- 
tion.— A  plaintiff  in  an  equitable  ac- 
tion was  held  properly  allowed  to  dis- 
miss a  count  in  his  petition  seeking 
the  settlement  of  a  partnership  in 
personal  property  where  another  count 
sought  the  cancellation  of  a  deed  on 
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Altar  Set-off  FUod. — A  Statutory  prohibition  of  a  discontinuance 
after  the  filing  of  a  set-off  does  not  prevent  the  plaintiff  from 
withdrawing  certain  items  of  his  claim  from  the  consideration  of 
the  court  and  jury.* 

Consolidation  of  Sopanite  Snitt. — And  where  several  separate  suits  are 
consolidated  into  a  single  suit  the  plaintiff  may  be  allowed  to 
discontinue  as  to  part  of  the  original  causes  of  action.* 

15.  Dismissal  of  Plea  by  Defendant  when  Begarded  as  Plaintiff— 
Sot-off  or  Conntorolaim. — The  same  principle  that  permits  a  plaintiff 
to  discontinue  as  to  part  of  his  claim  applies  to  the  dismissal  of  a 
set-off  or  counterclaim  by  the  defendant.* 

16.  To  What  Tribunals  the  Bight  Extends— In  OtnenO. — The  rule 
that  a  plaintiff  may  voluntarily  terminate  his  cause  under  proper 
conditions  extends  generally  to  all  legal  tribunals,* 

Spoeial  Proooodingt. — It  applies  to  special  proceedings.* 
Inferior  Conrto. — And  to  actions  brought  in  courts  of  justices  of 
the  peace.* 


the  ground  of  fraud.  HoUiway  v, 
Holliway,  77  Mo.  392. 

Boforo  Hoftring.— But  a  complainant 
cannot  before  the  hearing  dismiss  his 
bill  in  part  and  proceed  with  the  re- 
mainder. Camden,  etc.,  R.  Co.  v, 
Stewart,  19  N.  J.  Eq.  69. 

Bale  Strictly  Oonstmed. — In  Texas 
the  court  will  construe  the  rule  with 
great  stringency  so  as  to  avoid  a  mul- 
tiplicity of  actions.  Johnson  v.  Mur- 
phy, 17  Tex.  218,  where  the  court 
said:  **  Under  the  exception,  where 
the  first  suit  was  brought  for  two  dis- 
tinct articles,  a  party,  for  sufficient 
reason,  may  discontinue  as  to  one, 
and  may  afterwards  sue  in  another 
action  for  the  article  not  tried  in  the 
former  suit.  It  is,  however,  believed 
that  this  exception  should  be  allowed 
with  great  caution,  because  the  prac- 
tice of  allowing  a  party  to  split  up  the 
grounds  or  items  of  his  demand,  and 
bring  different  suits,  when  all  might 
have  been  included  in  one,  is  not  to  be 
tolerated." 

On  Spoeiftl  Oonnt.— A  judgment  ren- 
dered on  a  special  count  without  a 
discontinuance  on  the  money  counts 
is  not  erroneous.  Soria  v.  Planters* 
Bank,  3  How.  (Miss.)  46. 

1.  Busch  V.  Jones,  94  Mich.  223, 
holding  that  the  items  so  withdrawn 
are  not  res  adjudicata  although  a  judg- 
ment be  rendered  in  favor  of  the  de- 
fendant on  the  remaining  items,  and 
that  the  items  withdrawn  may  be  set 
oflf  by  the  plaintiff,  in  a  suit  pending 
against  him  in  favor  of  the  defendant 
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at  the  time  of  such  withdrawal,  if  they 
are  a  proper  subject  of  set-off. 

2.  Young  V,  Grand  Trunk  R.  Co., 
10  Biss.  (U.  S.)  550. 

AiEMtinir  Biir^t  of  Apponl.— And  the 
fact  that  the  amount  involved  in  the 
consolidated  suit  might  allow  the  de- 
fendant the  right  of  appeal  cannot 
prevent  the  plaintiff  from  discontinu- 
ing as  to  one  or  more  of  the  original 
causes  so  as  to  bring  the  amount  in- 
volved below  what  was  necessary  to 
allow  an  appeal.  Young  v.  Grand 
Trunk  R.  Co.,  10  Biss.  (U.  S.)  550. 

8.  Crain  v,  Hilligross,  21    Ind.  210. 

AftOMmont  of  Damages  against  War- 
rantors.— Where  defendant  recovered 
judgment  over  against  his  warrantors, 
on  the  case  being  remanded  to  assess 
the  damages  against  the  latter  he 
may  dismiss  the  suit,  as  he  then 
assumes  the  position  of  plaintiff. 
Broussard  v.  Duhamel,  4  La.  366. 

4.  See  the  following  notes. 

5.  Corbin  r.  Cedar  Rapids  R.  Co., 
66  Iowa  74;  Mississippi  Cent.  R.  Co. 
V.  Beatty.  35  Miss.  668;  Corbin  v. 
Cedar  Rapids  R.  Co.,  66  Iowa  73. 

Highway  Proooedings  may  be  With- 
drawn until  the  commissioners  have 
drawn  up  and  signed  the  report  and 
presented  it  to  the  court  or  the  clerk 
of  the  court,  or  to  the  parties  or  their 
counsel.  West  v.  Tolland,  25  Conn. 
133. 

Condemnation  Proeeedingt.  —  See  ar- 
ticle Eminent  Domain. 

6.  Kuhn  V,  Bone,  10  Iowa  392. 
After  Appeal. — In  Illinois  a  plaintiff 
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In  Probate  Courts.— And  to  cases  pending  in  probate  courts.* 

Action  to  Eitablish  a  Will. — But  where  the  validity  of  a  will  offered 
for  probate  is  contested,  a  plaintiff  cannot  take  a  voluntary  non- 
suit •  or  dismissal,*  and  the  court  must  take  the  proof  and 
establish  or  reject  the  will.* 

Appellate  Conrte. — The  right  of  the  plaintiff  to  take  a  nonsuit*  or  a 
dismissal  of  his  suit  extends  to  the  appellate  court  on  appeal 
from  a  decision  of  a  magistrate  and  trial  de  novo.^ 

Writ  of  Error. — So  a  plaintiff  may  discontinue  a  writ  of  error  at 
his  option  before  filing  the  record.^ 


is  held  authorized  to  dismiss  his  suit 
before  a  justice  of  the  peace,  even 
after  an  appeal  has  been  taken  to  an 
intermediate  court  on  a  judgment 
rendered  below  for  the  defendant. 
Shaffer  v.  Currier,  13  111.  667. 

1.  Banks  v.  Uhl,  6  Neb.  145. 

2.  McMahon  v,  McMahon,  100  Mo. 
98  ;  Benoist  v,  Murrin,  48  Mo.  48  ; 
Roberts  v,  Trawick,  13  Ala.  82;  St. 
John's  Lodge  v,  Callender,  4  Ired.  (N. 
Car.)  335;  Whitfield  v.  Hurst,  9  Ired. 
(N.  Car.)  170;  Hutson  v.  Sawyer,  104 
N.  Car.  I. 

In  St.  John's  Lodge  v.  Callender,  4 
Ired.  (N.  Car.)  342,  it  was  said  by 
Ruffin,  C.J.:  **We  are  not  sure  that 
we  understand  what  was  meant  by  the 
appellants'  asking  leave  to  suffer  a 
nonsuit,  as  the  term  is  not  appro- 
priate to  proceedings  in  a  court  of 
probate.  But  from  analogy  to  actions 
at  law  we  suppose  the  object  was  to 
withdraw  from  the  court  before  a 
verdict  was  rendered  on  the  issue 
devisavit  vel  non^  so  as  to  prevent  the 
delivery  of  a  verdict  and  leave  the 
party  at  liberty  to  institute  another 
proceeding  of  the  same  kind.  If  so, 
we  think  it  inconsistent  with  a  pro- 
ceeding of  this  sort  and  contrary  to 
the  nature  of  the  jurisdiction  of  the 
court  of  probate.  The  instrument 
propounded  is  always  brought  into 
court  in  the  first  instance,  and  the 
jurisdiction  is  in  rem.  The  inquiry 
is  whether  the  party  deceased  died 
testate  or  intestate,  and  if  the  former, 
whether  the  script  propounded  be  his 
will  or  a  part  of  it,  or  not.  When 
once  regularly  raised,  the  court  must 
pronounce  on  those  questions, without 
reference  to  the  presence  of  this  or 
that  person." 

And  in  Benoist  v,  Murrin,  48  Mo. 
54,  it  was  said:  "  The  question  here 
is— all  the  requisite  parties  being  be- 
fore the  court,  and  every  preliminary 
step  having  been  taken — whether  it 


lies  with  the  contestants  to  defeat  the 
whole  proceeding  by  a  voluntary  non- 
suit or  dismissal.  In  my  view  every 
consideration  of  public  policy  is 
against  the  allowance  of  such  claim. 
It  is  opposed  to  the  authorities  and 
in  conflict  with  the  policy  and  nature 
of  probate  proceedings  of  this  char- 
acter. It  has  repeatedly  been  held 
that  the  propounders  of  a  will — those 
in  the  affirmative — cannot  take  a  non- 
suit; that  it  is  the  right  of  the  contest- 
ants in  such  cases  to  insist  on  a 
verdict." 

After  Appeal. — And  the  same  rule 
controls  the  disposition  of  a  case 
after  the  contest  has  been  transferred 
to  the  Circuit  Court.  Benoist  v,  Mur- 
rin, 48  Mo.  48. 

8.  McMahon  v.  McMahon,  100  Mo. 
98:  Benoist  v,  Murrin,  48  Mo.  48; 
Jackson  v,  Hardin,  83  Mo.  175. 

4.  McMahon  r.McMahon, 100 M0.98. 
Contra  in  Hew  York.— In  New  York 

a  surrogate  or  probate  judge  may 
allow  the  proponent  of  a  will  to  with- 
draw the  same  and  discontinue  the 
proceedings.  Heermans  v.  Hill,  2 
Hun  (N.  Y.)  409;  Thomas  v.  Tanner, 
6T.  B.  Mon.  (Ky.)  55- 

5.  Lee  v.  Kaiser,  80  Mo.  431;  Hold- 
ridge  V,  Marsh,  28  Mo.  App.  283. 

6.  Lee  v.  Kaiser,  80  Mo.  431;  Tur- 
ner V.  Northcut,  9  Mo.  252;  Moore  v, 
Otis,  18  Mo.  118;  CarroUton  v.  Rhom- 
berg,  78  Mo.  547;  Fallman  v.  Gilman, 
I  Minn.  179. 

Vacation  of  Jndgment. — The  effect  of 
such  dismissal  is  to  vacate  entirely 
the  judgment  of  the  magistrate,  so 
that  it  constitutes  no  bar  to  another 
action.     Lee  v.  Kaiser,  80  Mo.  431. 

The  Failure  to  Enter  an  Appeal  by 
either  party  will  not  operate  as  a  dis- 
continuance. Love  V.  Estes,  6  Vt.  286; 
Bates  V.  Kimball,  2  D.  Chip.  (Vt.)  83; 
Probate  Court  v.  Gleed,  35  Vt.  24. 

7.  Vandyke  v,  Tcnbroke,  i  N.  J.  L. 
144.    See  also  article  Error,  Writ  of. 
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V.  LxAYi  OF  CovBT  AVD  Ehtby— 1.  Leave  of  Court— <?.  In  Gen- 
ERAL. — The  rule  which  is  broadly  stated  in  the  cases,  that  the 
plaintiff  has  an  absolute  right  to  control  the  termination  of  his 
suit,*  is  misleading,  and  he  has  never  an  absolute  right  to  dis- 
continue it  except  where  the  right  is  given  by  the  express  terms 
of  a  statute.*  In  the  absence  of  such  statute,  the  right  is  really 
founded,  in  the  last  analysis,  upon  the  express  or  implied  leave 
of  court.* 

b.  Under  Common-law  Practice. — Under  English  common- 
law  practice  a  motion  is  first  made  to  obtain  leave  ;*  and  where  a 
discontinuance  is  taken  without  the  formality  of  an  application, 
it  is  subject  to  be  withdrawn  and  the  implication  of  leave  rebutted 
on  good  cause  shown.* 

c.  Under  Code  Procedure — (i)  Order  and  Service  There^ 
of— la  OeneraL — Under  code  procedure  there  can  be  no  valid 
discontinuance  without  an   order  of  court  *  and  a  legal  service 


1.  Carpentier  v.  Wilson,  14  Abb.  N. 
Gas.  (N.  Y.  Supreme  Ct.)  loi;  Cooke 
V.  Beach,  25  How.  Pr.  (N.  Y.  Supreme 
Ct.)  356;  Oaksmith  v,  Sutherland,  i 
Hilt.  (N.  Y.)  265;  Furman  v,  Furman, 
12  Hun  (N.  Y.)44i. 

8.  Sheedy  v,  McMurtry,  44  Neb.  499. 

In  Bhoda  Iiland  any  action  which 
the  plaintiff  may  discontinue  as  of 
course,  may  be  discontinued  by  him  at 
any  time  after  the  return  of  the  writ 
by  simply  filing  with  the  clerk,  either 
in  term  time  or  vacation,  the  notice 
prescribed  by  Gen.  Stat.  R.  I.,  c.  200. 
De  Wolf  V,  A.  &  W.  Sprague  Mfg.  Co., 
12  R.  I.  133. 

In  Wiiooiiiiii,  however,  it  was  said 
that  as  the  plaintiff  has  an  absolute 
right  to  discontinue  or  dismiss  his 
suit  seasonably,  he  might  proceed  to 
do  so  although  the  court  had  expressly 
denied  his  application  for  leave  to  dis- 
continue. Noble  V.  Strachan,  32  Wis. 
314;  Bertschy  v,  McLeod,  32  Wis.  205. 

8.  Schuylkill  Bank  v,  Macalester,  6 
W.  &  S.  (Pa.)  147  ;  Furman  v,  Fur- 
man, 12  Hun  (N.  Y.)  441;  Geenia  r. 
Keah,  66  Barb.  (N.  Y.)  245;  Fifield  v. 
Brown,  2  Cow.  (N.  Y.)  503. 

Out  of  Court. — A  party  cannot,  unless 
a  statute  so  provides,  discontinue  a 
suit  out  of  court  without  the  consent 
of  the  other  party  although  costs  are 
tendered  with  the  notice  of  discon- 
tinuance.   Jenney  v,  Glynn.  12  Vt.  480. 

4.  Schuylkill  Bank  v,  Macalester,  6 
W.  &  S.  (Pa.)  147. 

5.  Schuylkill  Bank  v.  Macalester,  6 
W.  &  S.  (Pa.)  147. 

Withoot  ImuX  AppUoation.— **  The 


practice  is  to  enter  it  without  the  for- 
mality of  an  application,  but  subject 
to  the  power  of  the  court  to  strike  it 
off  upon  cause  shown.  The  act,  where 
the  propriety  of  it  is  contested,  must 
in  one  shape  or  the  other  have  sanc- 
tion of  the  court.  As  the  court  would 
have  allowed  the  discontinuance  if  it 
had  formally  been  applied  for,  there 
is  no  reason  why  it  should  be  stricken 
off."  Root  V,  Frear,  11  Pa.  Co.  Ct. 
Rep.  342. 

Bofora  Yordiet  at  Oommon  Law.— When 
taken  before  verdict  is  returned.  leave 
is  usually  implied  and  no  express  ap- 
plication to  the  court  is  required.  La- 
croix  V.  Macquart.  i  Miles  (Pa.)  159, 
explaining  that  Mechanics*  Bank  v. 
Fisher,  i  Rawle  (Pa.)  343.  and  Broom 
V.  Fox.  2  Yeates  (Pa.)  530.  and  Pollock 
V.  Hall,  3  Yeates  (Pa.)  42,  refer  to 
implied,  not  express,  leave,  the  court 
stating  that:  **It  is  plain,  however, 
from  an  examination  of  the  whole 
scope  of  these  opinions,  that  it  was 
not  intended  to  impugn  the  practice  of 
entering  discontinuances  in  the  pro- 
thonotary's  office  without  application 
to  the  court,  but  merely  to  assert  the 
right  of  the  court  to  set  aside  a  discon- 
tinuance so  entered  if  the  circumstances 
under  which  it  was  entered  were  such 
as  rendered  it  manifestly  unjust  and 
injurious  to  the  defendai:  * 

6.  Carleton  v,  Darcy,  75  N.  Y.  375; 
Bishop  V.  Bishop,  7  Robt.  (N.  Y.)  194; 
Trow  Printing,  etc.,  Co.  v.  New  York 
Book-Binding  Co.,  16  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  120;  Averill  v,  Patter- 
son, 10  N.  Y.  500;  Schenck  v,  Fancher, 
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of  it  on  the  adverse  party.* 

Serriee  of  a  Here  Kotiee  of  the  discontinuance,  on  the  adverse  party, 
is  wholly  insufficient.* 

(2)  Ex  Parte  Order. — While  aa  a  general  rule  the  plaintiff 
may  enter  the  order  ex  parte  on  payment  of  costs,'  and  the  cause 
will  thereby  be  discontinued  upon  due  service,*  the  order  is 
nevertheless  still  within   the  control  of  the  court,*  and  may  be 


14  How.  Pr.  (N.  Y.  Supreme  Ct.)  95; 
Weigan  v.  Held.  3  Abb.  Pr.  (N.  Y.  C. 
PI.)  462;  Wormer  r.  Canovan,  7  Lans. 
(N.  Y.)  36;  Wilder  v.  Boynton,  63 
Barb.  (N.  Y.)  547- 

In  Averill  v.  Patterson,  10  N.  Y.  503, 
it  was  said:  *'  The  long-settled  practice 
of  entering  rules  of  discontinuance  is 
certainly  consistent  with  the  practice 
under  the  code  of  procedure;  and  the 
continuance  of  the  practice  is,  it  seems 
to  me,  preserved  in  the  most  explicit 
terms  by  the  469th  section  of  the 
code  and  the  90th  rule  of  the  Supreme 


mons' issued  in  a  second  action  does 
not  operate  to  discontinue  a  prior  ac- 
tion. Trow  Printing,  etc.,  Co.  v.  New 
York  Book-Binding  Co.,  16  Civ.  Pro. 
Rep.  (N.  Y.  City  Ct.)  120. 

Insuffieient  Entry.— The  mere  entry 
of  the  word  ** discontinuance"  on  a 
special-term  clerk's  day  calendar  does 
not  show  a  discontinuance,  since  it 
shows  no  order  or  direction  of  the 
court.  Ringle  v,  Wallis  Iron  Works, 
85  Hun  (N.  Y.)  279. 

Constraotion  of  Order.— An  order  stat- 
ing that  "this  cause  does  stand  dis- 


Court.     Such  is  the  construction  put    ^continued,"  followed  by  instruction  to 


upon  this  section  and  this  rule  by  the 
Supreme  Court  in  Bedell  v,  Powell. 
13  Barb.  (N.  Y.)  183.  There  is  very 
great  fitness  in  this  practice;  the  dis- 
continuing of  a  suit  by  the  bare  ser- 
vice, upon  the  party  or  his  attorney,  of 
a.  notice,  is  certainly  very  loose  and 
dangerous  practice  to  sanction.  The 
notice  may  be  lost;  indeed,  it  is  known 
that  such  notices  are  seldom  preserved 
with  any  degree  of  care,  and  a  judg- 
ment may  be  obtained  by  the  plaintiff 
after  service  of  such  notice,  and  the 
defendant  know  nothing  of  it.  If,  in 
such  case,  the  defendant  should  chance 
to  die  before  the  plaintiff  seeks  to  en- 
force his  judgment,  I  do  not  see  how, 
under  ordinary  circumstances,  his  per- 
sonal representatives  could  resist  his 
claim.  There  is  no  hardship  in  re- 
quiring the  plaintiff  to  enter  an  order 
when  he  desires  to  discontinue  his 
actfon,  and  then  the  records  of  the 
court  will  always  show  the  fact;  it 
will  close  the  door  against  frauds,  and 
will  leave  no  opportunity  for  dispute 
between  the  parties." 

"A  Pending  Suit"  nntil  Order  of  Dis- 
oontinnance.  —  A  suit  is  not  discon- 
tinued, so  as  to  cease  to  be  an  obstacle 
to  a  subsequent  suit  for  the  same  cause 
of  action,  until  it  is  terminated  by  some 
judicial  declaration  to  that  effect.  See  8. 
article  Another  Suit  Pending,  vol.  375. 
I,  p.  756.  4. 

By  Indonement  on  Sanunons.— Accord-    375 . 
ingly,  a  mere  indorsement  on  a  sum-        5. 
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the  clerk  to  enter  **such  discontin- 
uance," amounts  to  nothing  more  than 
a  voluntary  discontinuance  of  the  ac- 
tion where  made  on  motion  of  the 
plaintiff.  Dunham  v,  Carson,  37  S. 
Car.  269. 

When  Formal  Order  Mot  Beqnired. — 
The  entry  of  a  formal  order  of  discon- 
tinuance is  not  always  required  to  ef- 
fectuate it.  Juneau  County  v.  Hooker, 
67  Wis.  322. 

Annonncement  in  Open  Court. — An  an- 
nouncement of  the  voluntary  discon- 
tinuance in  open  court,  followed  by 
an  entry  on  the  minutes  of  the  clerk, 
may  be  sufficient.  Juneau  County  v. 
Hooker,  67  Wis.  322;  Spaulding  v, 
Milwaukee,  etc.,  R.  Co.,  12  Wis.  607  ; 
Peterson  v.  State,  45  Wis.  535. 

On  Failure  to  Flead.— Where  the  de- 
fendant has  failed  to  plead,  an  ex 
parte  order  may  be  entered  without 
leave  of  court.  Schenck  v,  Fancher, 
14  How.  Pr.  (N.  Y.  Supreme  Ct.)  95. 

1.  Trow  Printing,  etc.,  Co.  v.  New 
York  Book- Binding  Co.^  16  Civ.  Pro. 
Rep.  (N.  Y.  City  Ct.)  120;  Schenck  v. 
Fancher,  14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  95.  See  also  article  Another 
Suit  Pending,  vol.  i,  p.  756. 

3.  Bishop  V,  Bishop,  7  Robt.  (N.  Y.) 

194;  Averill  r.  Patterson,  10  N.  Y.  503. 

Carleton    v,    Darcy,    75    N.    Y. 
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vacated  if  the  interests  of  justice  require  it.* 

(3)  Leave  Discretionary. — In  General. — The  court  exercises  un- 
der every  form  of  procedure  a  latent  discretion  in  the  allowance 
or  denial  of  a  voluntary  termination  of  the  suit  by  the  plaintiff.* 

Diioretion,  How  Sxerdted. — But  tlie  discretion  cannot  be  used  arbi- 
trarily or  in  defiance  of  the  rights  of  the  plaintiff.*  Where  the 
discontinuance  would  be  inequitable  it  may  be  denied  altogether,* 


376,  where  Justice  Folgersaid:  "That 
order,  whether  ex  parte  or  on  motion, 
must  be  an  order  of  the  court  and,  as 
its  order,  within  its  control.  It  is  true, 
as  a  general  rule,  that  a  plaintiff  may, 
upon  the  payment  of  the  costs  of  the 
defendant,  enter  an  order  of  discon- 
tinuance of  the  action  and  give  notice 
thereof,  and  that  the  cause  will  be 
thereby  discontinued.  Yet  the  court 
has  always  kept  and  exercised  the 
right  to  control  such  an  order,  as  well 
as  any  other  order  put  upon  its  rec- 
ords. And  where  circumstances  have 
existed  which  have  made  it  inequita- 
ble that  the  plaintiff  should,  of  his 
own  head  and  without  terms,  discon- 
tinue his  action,  they  have  refused  his 
motion  to  do  so  altogether,  or  except 
on  terms;  or  when  he  has  entered  an 
order  ex  parte,  have  opened  it,  and 
made  it  conform  to  what  was  proper 
under  the  circumstances." 
1.  Carleton    v.    Darcy,    75    N.    Y. 


375. 
2. 
356; 
292; 
499 


Means  v,  Welles,  12  Met.  (Mass.) 

Newark    v,    Newark,   22    Mich. 

Shecdy   v,  McMurtry,   44   Neb. 

Young  V,  Bush,  36  How.  Pr. 
(N.  Y)  Super.  Ct.  240;  Furman  v.  Fur- 
man,  12  Hun  (N.  Y.)  441;  Crosby  v. 
Fitzpatrick,  23  N.  Y.  Wkly.  Dig.  35; 
Young  V.  Bush,  36  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  240;  Cooke  V.  Beach,  25 
How.  Pr.  (N.  Y.  Supreme  Ct.)  358; 
Payne  v.  Grant.  7  W.  N.  C.  (Pa.)  406; 
Hall  V,  Vanderpool,  156  Pa.  St.  152; 
Davis  V.  Sharpc,  5  W.  N.  C.  (Pa.) 
404. 

'*  We  think  that  the  existence  of  the 
right  of  a  plaintiff  to  dismiss  at  any 
time  during  the  pendency  of  a  cause,  as 


In  OiToroe    Caiaf.— See    article   Di- 

VORCE. 

After  Btfarenee  and  Beport. — After 
an  agreement  to  refer  a  cause,  a  dis- 
closure and  hearing  before  referees, 
and  an  opinion  expressed  or  intimated 
by  them  upon  the  merits,  a  discontinu- 
ance will  be  allowed  only  for  very 
forcible  reasons.  Pollock  v.  Hall,  4 
Dall.  (Pa.) 222. 

3.  Matter  of  Butler's  Petition,  loi 
N.  Y.  307;  Winans  r.  Winans,  124  N. 
Y.  140.  See  supra,  IV.  6,  When  a  P'ol- 
untary  Termination  cannot  be  Had,  and 
the  subdivisions  thereof. 

Abate  of  Difcretion.— Where  no  right 
or  interest  of  the  defendant  is  im- 
paired, a  denial  of  the  application  will 
be  reversed  as  an  abuse  of  discretion. 
Matter  of  Butler's  Petition,  loi  N.  Y. 
307;  Winans  v.  Winans,  124  N.  Y.  140; 
Parker  v.  Commercial  Telegram  Co. 
(Supreme  Ct.),  3  N.  Y.  St.  Rep. 
174. 

The  Reasons  Actuating  the  Plaintiff 
are  of  no  concern  to  the  court.  Mat- 
ter of  Butler's  Petition,  loi  N.  Y.  309, 
where  the  court  said:  "A  party 
should  no  more  be  compelled  to  con- 
tinue a  litigation  than  to  commence 
one,  except  where  substantial  rights 
of  other  parties  have  accrued  and  in- 
justice will  be  done  to  them  by  per- 
mitting the  discontinuance.  In  such  a 
case,  through  the  control  which  the 
court  exercises  over  the  entry  of  the 
order,  there  is  discretion  to  refuse  ; 
but  where  there  are  no  such  facts,  and 
nothing  appears  to  show  a  violation  of 
the  right  or  interest  of  the  adverse 
party,  the  plaintiff  may  discontinue, 
and  a  refusal  of  leave  becomes  merely 


a  general  proposition,  must  be  quali-     arbitrary  and  without  any  basis  upon 
fied,  and  is  not  absolute  in  the  sense     which  discretion  can  exist.'* 


that  it  takes  the  subject  without  the 
control  of  the  court  in  which  the  cause 
is  pending,  so  that  it  cannot,  within 
its  discretion,  impose  the  condition  of 
the  payment  of  costs  as  obligatory 
and  precedent  to  a  dismissal  of  the 
action."  Sheedy  v.  McMurtry,  44 
Neb.  502. 
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Befual  to  Beeogniie  Agreement. — The 
court  may  refuse  to  recognize  an 
agreement  of  discontinuance,  but  its 
refusal  to  make  the  rule  to  discontinue 
absolute  cannot  be  reviewed  by  the 
Supreme  Court.  Bach  v.  Burke.  141 
Pa.  St.  649. 

4.  Carleton  v.  Darcy,  75  N.  Y.  375; 
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or  granted  only  on  equitable  terms.* 

Under  code  procedure  an  order  of  discontinuance  is  allowed 
of  course  where  under  the  old  practice  a  rule  or  order  might  be 
entered  as  of  course.* 

d.  Dismissals. — The  dismissal  of  a  cause  in  chancery,  or  under 
equity  practice  in  code  states,  cannot  be  had  until  ordered  or 
approved  by  the  court,*  except,  of  course,  where  it  is  allowed  by 


Learned  v.  TiUotson,  48  N.  Y.  Super. 
Ct.  239. 

Frinoiplo  of  Deeiiions.  —  The  cases 
cited  support  the  right  to  refuse 
whenever  circumstances  exist  which 
afford  a  basis  for  the  exercise  of 
legal  discretion,  and  in  those  cases 
the  court  has  but  to  consider  whether 
anything  has  occurred  since  the  com- 
mencement of  the  action  which  would 
so  far  prejudice  the  defendant's  inter- 
est in  the  event  of  a  discontinuance  as 
to  require  a  denial.  Winans  v,  Wi- 
nans,  124  N.  Y.  140. 

Iniyectment  Action. — Plaintiff  recov- 
ered judgment  in  an  action  of  eject- 
ment and  was  put  in  possession  of  the 
premises.  Defendant  paid  the  costs 
and  took  a  new  trial  under  the  statute. 
Thereupon  the  plaintiff,  still  retaining 
possession,  moved  for  leave  to  discon- 
tinuance on  payment  of  costs,  and  it 
was  held  that  the  motion  was  properly 
denied.     Carleton  v,  Darcy,  75  N.  Y. 

375. 

Wherevor  the  Defendant  wonld  Lose  Hit 
Bemedy  the  discontinuance  will  be  de- 
nied. Rees  V,  Van  Patten,  13  How. 
Pr.  (N.  Y.  Supreme  Ct.)  258. 

Statute  of  Limitations, — So  an  order 
discontinuing  the  suit  has  been  re- 
fused where  a  counterclaim  has  been 
set  up  against  which  the  statute  of 
limitations  would  be  a  bar  if  the  suit 
were  discontinued.  Van  Alen  v,  Scher- 
merhorn,  14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  287;  Bradford  v.  Andrews,  20 
Ohio  St.  221. 

Conteit  of  WiU.— The  plaintiff's  right 
to  dismiss  a  proceeding  contesting  a 
will  was  refused  in  a  case  where  the 
defendant  in  his  answer  joined  in  the 
prayer  that  the  will  be  set  aside  as 
invalid.  The  court  said  :  **  If  counsel 
are  right  in  claiming  that  the  plaintiff 
can,  at  any  time,  withdraw  the  whole 
case  by  dismissing  his  petition,  then 
no  defendant  in  the  action  is  safe 
against  the  statute  of  limitations,  with- 
out commencing  a  separate  and  inde- 
pendent proceeding."  Bradford  v. 
Andrews,  20  Ohio  sL  221. 


Bad  ITaith.— Where  the  plaintiff  acts 
in  bad  faith  in  the  progress  of  the  cause 
the  discontinuance  will  be  denied. 
Wilder  v,   Boynton,  63  Barb.  (N.  Y.) 

547. 

After  PlaintifTs  FUght  from  Stote.— 
Where  the  trial,  after  plaintiff's  fail- 
ure of  proof,  is  suspended  at  plaintiff's 
request,  to  allow  a  negotiation  for  set- 
tlement, and  the  plaintiff  on  failure 
thereof  .departs  from  the  state  to  avoid 
suit  by  the  defendant,  an  ex  parte 
order  discontinuing  the  proceedings 
without  leave  of  court  will  be  set 
aside.  Wilder  v.  Boynton,  63  Barb. 
(N.  Y.)  547. 

1.  M'Keusterv.  Van  Zandt,  i  Wend. 
(N.  Y.)  13;  Huntington  v,  Forkson,  7 
Hill  (N.  Y.)  195;  Carleton  v,  Darcy. 
75  N.  Y.  375;  Sheedy  v,  McMurtry, 
44  Neb.  499. 

2.  Bishop  r.  Bishop,  7  Robt.  (N.  Y.) 
194. 

8.  McLain  v.  Draper,  109  Ind.  556; 
Breese  v.  Allen,  12  Ind.  426;  Van  Pelt 
V.  Hurt,  92  Ga.  656;  Oberlander  v, 
Confrey,  38  Kan.  463;  Allen  v,  Dod- 
son.  39  Kan.  226;  Smith-Frazer  Boot 
&  Shoe  Co.  V,  Derse,  41  Kan.  150; 
Sharpe  v,  Allen,  11  Lea  (Tenn.)  521; 
American  Zylonite  Co.  v.  Celluloid 
Mfg.  Co.,  32  Fed.  Rep.  809;  Conner  v, 
Drake,  1  Ohio  St.  170. 

In  McLain  v.  Draper,  109  Ind.  558, 
it  was  said:  '*  It  is  sufficient  for  us  to 
declare  that  where  the  parties  know, 
as  matter  of  law,  that  third  persons 
may  acquire  rights  under  a  pending 
action,  it  cannot  be  dismissed  during 
term,  so  as  to  affect  the  rights  of  those 
parties,  without  an  order.  *  *  *  If 
the  third  person  had  notice  of  the 
agreement  to  dismiss,  it  is  possible 
that  the  order  of  the  court  subse- 
quently entered  confirming  the  dis- 
missal would  bind  him." 

So  in  Oberlander  v.  Confrey,  38 
Kan.  464,  it  was  said:  '*  Dismissals 
under  the  Civil  Code  (article  17)  are 
judgments,  which  neither  of  the  par- 
ties, nor  the  clerk,  nor  all  together, 
but  only  the  court,  can  render." 
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statute  without  application  to  the  court.* 

e.  Discontinuance,  etc.,  at  Instance  of  Defendant. — 
The  general  rule  requiring  leave  and  order  of  court  of  course 
applies  even  more  strongly  to  a  dismissal  or  discontinuance  on 
the  initiative  of  the  defendant,*  which  is  not  effective  until  a  mo- 
tion has  been  duly  made  and  granted  by  the  court  and  the  order 
thereon  entered.' 

/.  Time  when  Order  Takes  Effect.— The  order  takes 
effect  from  the  time  of  service  thereof.* 

3.  Entry  of  Order — At  a  General  Beqnirement. — The  judgment  order 
or  decree  dismissing  or  discontinuing  the  cause  must  be  en- 
tered by  the  clerk  in  order  to  terminate  the  control  of  the 
court  over  the  cause;*  and   until  such  entry  the  court  retains 


Order  to  Btand  DiemiMed. — An  order 
that  the  plaintiff  perform  a  certain  act 
or  the  action  stand  dismissed  is  not 
self-executing,  and  the  action  contin- 
ues on  the  docket  until  dismissed  by 
the  court.  Springfield,  etc.,  Co.  v. 
Western  R.  Constr.  Co..  49  Ohio  St. 
681. 

Entry  on  Appearance  Book. — The  mere 
entry  of  dismissal  by  plaintiff,  on  the 
appearance  book,  is  insufficient.  Al- 
len V.  Dodson.  39  Kan.  220. 

1.  In  Vacation. — A  written  agreement 
or  notice  of  dismissal  may  be  sufficient 
without  an  order  of  court  where  it  is 
filed  with  the  clerk  in  vacation  in  ac- 
cordance with  a  statute.  McLain  v. 
Draper,  109  Ind.  556;  St.  John  r. 
Hardwick,  17  Ind.  180. 

In  Missouri  St,  dismissal  by  plaintiflf's 
order  to  the  clerk  in  vacation  does  not 
take  eflfect  as  a  judgment  until  the 
order  of  dismissal  is  duly  entered  of 
record  by  the  court  in  term  time. 
Campbell  v.  Carroll.  35  Mo.  App.  640. 

2.  Hammond  v.  Paxton.  58  Mich. 
393  ;  Allen  v,  Dodson,  39  Kan.  220. 

Want  of  Proieontion. — A  decree  of 
dismissal  of  a  bill  of  complaint  for 
want  of  prosecution  cannot  be  entered 
by  the  defendant  as  a  matter  of 
course.  Hammond  v.  Paxton,  58  Mich. 

393. 

8.  Cherry  v.  ^(ississippi  Valley  Ins. 
Co.,  16  Lea  (Tenn.)  292. 

4.   People  V,  Tweed.  63  N.  Y.  202. 

Knne  pro  Tone. — A  defendant  may  in 
a  proper  case  be  permitted  to  enter  a 
discontinuance  nunc  pro  tunc,  Harris 
V.  Harris,  i  Phila.  (Pa.)  442.  In  that 
case  a  wife  agreed  to  a  discontinuance 
of  a  divorce  suit,  which  through  mis- 
take was  not  entered,  and  afterward 
the  wife  brought  a  libel  for  divorce, 
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and  the  husband  sought  to  take  ad- 
vantage of  the  omission  and  have  the 
second  subpoena  quashed.  It  was 
held  that  the  entry  should  be  allowed 
nunc  pro  tunc, 

6.  Acock  V,  Halsey,  90  Cal.  215  ; 
Page  V,  Superior  Ct.,  76  Cal.  372  ; 
Page  V.  Page,  77  Cal.  83  ;  Barnes  v, 
Barnes,  95  Cal.  171  ;  Rochat  v.  Gee, 
91  Cal.  355.  See,  however,  infra^ 
IX,  Implied  Dismissals. 

In  Jostioe  Court. — A  writ  of  man- 
date will  issue  to  compel  a  justice  of 
the  peace  to  enter  a  judgment  of  dis- 
continuance. Anderson  v.  Pennie,  32 
Cal.  265. 

RefoMl  to  Strike  off  the  Docket.— 
Where  the  court  refuses  to  strike  from 
the  docket  a  cause  which  has  been 
discontinued  by  the  neglect  of  the 
plaintiff  to  prosecute,  a  mandamus 
may  properly  issue  commanding  him 
to  strike  it  ofif.  Ex  p.  Hall,  47  Ala. 
680  ;  Doe  V.  Clements,  24  Ala.  354. 

How  Compelled. — Where  the  clerk's 
fee  is  paid  he  will  be  compelled  tc^ 
enter  the  judgment  of  dismissal  on 
motion.  The  party  interested  will  not 
be  forced  to  resort  to  mandamus 
Page  V,  Superior  Ct.,  76  Cal.  373. 

DiBmiital  by  Plaintiff.— The  rule  stat- 
ed in  the  text  applies  to  a  dismissal 
whether  at  the  instance  of  the  plain- 
tiff or  the  defendant.  Page  v,  Superior 
Ct.,  76  Cal.  373. 

By  Stipulation.— And  even  where  a 
discontinuance  is  had  by  a  written 
stipulation  it  should  be  entered. 
Saunderson  v.  Lace,  2  Pin.  (Wis.)  257. 

Ont  of  Court.— Where  a  suit  is  dis- 
continued by  consent  out  of  court  the 
actual  entry  of  discontinuance  by  direc- 
tion of  the  plaintiff  is  required  to  end 
the  control  of  the  court  over  the  case. 
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jurisdiction  of  the  case.* 

Where  Made. — The  entry  should  be  made  both  in  the  judgment  of 
dismissal  and  in  the  clerk's  register  of  actions.* 


Connecticut,  etc.,  R.  Co.  v,  Newell.  31 
Vt.  3O4. 

ETidenee  of  IMsmiftal. — In  the  ab- 
sence of  a  rule  providing  what  shall 
constitute  evidence  of  dismissal,  the 
entry  of  the  clerk  in  a  book  kept  by 
him  for  that  purpose  or  on  a  paper  filed 
in  the  cause  would  be  :>ufficient  evi- 
dence of  a  dismissal  in  vacation. 
Shoults  V,  Baker,  7  Mo.  350. 

1.  Barnes  v,  Barnes,  95  Cal.  171. 
Filing  of  Statement  of  Difmiieal. — The 

filing  by  a  plaintiff  in  an  action,  of  a 
paper  stating  that  the  action  is  there- 
by dismissed,  simply  amounts  to  an 
order  of  dismissal  of  the  action  upon 
which  the  clerk  is  authorized  to  enter 
a  judgment  of  dismissal,  and  does  not 
of  itself  operate  as  a  dismissal.  Barnes 
V,  Barnes,  95  Cal.  171. 

Abandonment. — And  the  same  rule 
applies  to  a  statement  that  the  plain- 
lifif  abandons  the  cause  where  no  judg- 
ment of  dismissal  is  entered  and  no 
order  made  effecting  the  abandonment. 
Rochat  V,  Gee,  91  Cal.  355. 

2.  Page  V.  Superior  Ct.,  76  Cal.  372. 
General    Prinoiplei    at    to    Entry.— 

"  When  it  is  said  that  an  action  may 
be  dismissed  or  a  judgment  of  non- 
suit entered  by  the  plaintiff  himself, 
no  more  is  meant  than  that  he  may 
apply  to  the  clerk  for  the  entry  of  dis- 
missal in  the  clerk's  register,  and  a 
judgment  accordingly.  It  would  not 
be  contended  that  the  plaintiff  dis- 
misses an  action  by  requesting  the 
clerk  to  enter  a  dismissal  in  the  reg- 
ister of  actions,  even  though  the  ac- 
tion be  one  which  the  plaintiff  has 
clearly  the  right  to  have  dismissed. 
It  was  for  the  legislature  to  declare 
what  should  constitute  the  evidence  of 
dismissal  ;  and  the  statute  requires 
both  the  entry  in  the  register  and  the 
entry  of  a  judgment.  The  power  of 
the  clerk  to  enter  a  judgment  depends 
upon  his  power  to  make  an  entry  of 
dismissal  in  the  register  *  *  *  if  a 
counterclaim  has  been  made  by  the 
defendant.  True,  in  determining  in  a 
particular  case  whether  he  shall  make 
the  r.'gister  entry,  the  clerk  enters  into 
an  inquiry  quasi-judicial,  but  this 
does  not  make  him  a  judicial  officer. 
A  ministerial  officer  is  frequently  re- 
quired to  make  such  an  inquiry  ante- 


cedently to  official  action.  When  the 
validity  of  the  entry  in  the  register 
or  of  a  judgment  thereon  is  attacked, 
either  directly  or  collaterally,  the  va- 
lidity of  the  entry  or  judgment,  and 
the  power  of  the  clerk  to  make  it, 
must  be  decided  by  reference  to  the 
pleadings  in  the  action.  In  an  appro- 
priate case  the  plaintiff  may  demand 
of  the  clerk  to  make  record  evidence 
of  the  dismissal  of  the  action.  If  the 
demand  is  complied  with,  and  the 
register  order  is  made  and  a  judgment 
entered  in  the  judgment  book, — the 
clerk  having  power  to  enter  the  order, 
— a  subsequent  order  of  the  Superior 
Court  vacating  the  judgment  is  errone- 
ous, and  will  be  reversed  on  appeal. 
*  *  *  But  such  an  order,  however  erro- 
neous, is  not  void.  It  isan  order  after 
judgment  is  made  in  the  exercise  of  the 
general  jurisdiction  of  the  court,  and  if 
not  appealed  from,  the  order  operates 
permanently  to  vacate  and  annul  the 
entry  in  the  clerk's  register  as  well  as 
the  judgment.  On  the  other  hand,  if 
the  case  be  one  in  which  the  clerk  has 
no  power  to  make  the  entries  because 
of  a  counterclaim  or  cross  complaint, 
the  clerk's  judgment  may  be  set  aside 
by  the  court,  or  may  be  appealed  from. 
A  void  judgment  is  appealable,  and  it 
may  be  set  aside  as  cumbering  the 
records.  After  making  the  entry  in 
his  register,  the  clerk  may  justify  a 
refusal  to  enter  a  judgment  if  he  had 
no  power  to  enter  the  dismissal  in  his 
register,  or  if,  on  demand,  his  fee  for 
entering  the  judgment  has  not  been 
paid."     Page  v,  Superior  Ct.,  76  Cal. 

374. 

Entry  in  Begiiter  Alone.— The  mere 
entry  by  the  clerk,  in  the  register  of 
actions,  of  an  order  that  the  action  is 
dismissed  by  the  order  of  the  plaintiff, 
is  not  a  dismissal  of  the  action.  Acock 
V,  Halsey,  00  Cal.  215. 

Answer  Filed  before  Entry.- In  Cali- 
fornia a  judgment  of  dismissal  entered 
by  a  clerk  after  an  answer  seeking 
affirmative  relief*  is  filed,  is  void  al- 
though an  order  of  dismissal  has  been 
entered  upon  the  register  of  actions 
and  the  answer  is  filed  unseasonably. 
Acock  V.  Halsey,  90  Cal.  215. 

Where  Judgment  Deemed  Entered. — 
Where   the   practice   act  did   not  ex- 
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StUtif  to  nrtt  Stop  in  Proeooding. — A  judgment  of  dismissal  entered 
in  accordance  with  an  order  of  dismissal  relates  to  the  first  step 
taken  in  its  procurement,  and  will  be  deemed  to  have  been  made 
at  that  date.* 

In  Criminal  Cmm  a  discontinuance  b  not  effectual  without  the 
entry  of  an  order  on  the  record.* 

Eitoppel  to  IMipnte  Diimiital. — Parties  may,  however,  by  their  acts 
be  estopped  to  dispute  the  fact  of  dismissal,'  and  the  entry 
by  the  plaintiff's  attorney  dismissing  the  action  will  estop  the 
plaintiff  from  a  further  prosecution  of  the  suit.* 

Snifioienej  of  Entry. — An  entry  on  the  docket,  of  ''Bill  dismissed," 
is  sufficient.* 


pressly  state  what  constituted  en- 
try, it  was  held  that  an  entry  of  a 
stipulation  dismissing  the  action  as 
to  a  part  of  the  codefendants  was 
sufficient  without  a  formal  judgment 
of  dismissal.  The  law  would  con- 
sider that  as  done  which  ought  to 
have  been  done.  McLeran  v,  McNa- 
mara,  55  Cal.  508. 

1.  Hinkel  v.  Donohue,  90  Cal.  392, 
holding  that  an  order  granting  a  mo- 
tion that  a  judgment  of  dismissal  of 
an  action  be  entered  will  be  deemed 
to  have  been  made  at  the  date  of 
notice  of  motion.  **The  right  of  the 
plaintiff,"  said  the  court.  **to  have  his 
motion  granted  did  not  depend  upon 
the  relative  speed  of  himself  and  the 
defendants  in  any  race  to  procure  the 
first  hearing  before  the  court." 

Upon  Written  Kotiee  of  Bifeontinnanoe. 
— Where  the  plaintiff  is  allowed  to  file 
a  written  notice  of  discontinuance 
under  the  statute,  it  operates  as  a  dis- 
continuance from  the  time  of  its  filing. 
De  Wolf  V.  A.  &  W.  Sprague  Mfg.  Co., 
12  R.  I.  133. 

2  State  V.  Manley,  63  Iowa  344, 
holding  that  a  memorandum  by  the 
court  on  the  calendar,  even  accompa- 
nied by  an  oral  announcement  to  the 
same  effect,  that  the  action  had  been 
dismissed,  was  insufficient  without  the 
entry  of  an  order  of  dismissal  on  the 
record. 

8.  ConitmotiTe  Diimiital. — But  where 
both  parties  treat  a  dismissal  merely 
entered  by  the  plaintiff  in  writing  on 
the  back  of  the  petition  as  an  effective 
dismissal,  and  act  accordingly,  the  ac- 
tion will  be  deemed  dismissed,  and  the 
pendency  of  the  action  cannot  be  re- 
lied upon  to  defeat  a  subsequent  action 
for  the  same  cause.  Ft.  Dodge  First 
Nat.  Bank  t/.  Haire,  36  Iowa  443.  See, 


for  the  general  rule,  article  Another 
Suit  Pending,  vol.  i,  p.  756. 

Doeroo  Protnmed  FormaUy  Entered. — 
Where  the  plaintiff  takes  no  steps  to 
have  an  order  for  dismissal  put  in  final 
form  and  entered,  it  will  be  deemed 
after  a  long,  unexplained  delay  to  have 
been  formally  entered,  and  he  can  no 
longer  treat  the  suit  as  pending  or  re- 
new the  litigation.  Hubbell  r.  Lanke- 
nau,  3  Pa.  Dist.  Rep.  743. 

4.  Nichols  V.  Slate  Bank,  45  Minn. 
102;  Blandy  v.  Raguet,  14  Minn.  491. 

Whero  Snflleient  to  Dismiss. — Under  a 
statute  providing  that  an  action  may 
be  dismissed  *'by  the  plaintiff  himself 
at  any  time  before  trial"  in  certain 
cases  specified,  an  entry  and  notice  of 
dismissal  made  by  the  plaintiff's  attor- 
ney instead  of  the  clerk  is  sufficient. 
Blandy  v.  Raguet,  14  Minn.  491. 

Notice  of  the  entry  must,  where  so 
made,  be  served  upon  the  defendant, 
as  the  plaintiff  may  be  held  liable  for 
costs  and  disbursements  accrued  from 
subsequent  steps  made  by  the  defend- 
ant in  ignorance  of  the  entry.  Nichols 
V.  State  Bank,  45  Minn.  102. 

5.  Snell  V.  Dwight,  121  Mass.  348; 
Winslow  V.  Otis,  5  Gray  (Mass.)  360. 

**  By  our  practice,  an  entry  upon  the 
docket,  in  a  suit  in  equity,  of  '  Bill 
dismissed,'  is  of  itself  a  final  decree; 
and  a  more  formal  order,  though  con- 
venient and  proper  for  the  regular 
completion  of  the  record,  is  not  essen- 
tial, and,  if  afterwards  drawn  up,  is  a 
mere  extension  of  the  final  decree  al- 
ready entered,  and  has  relation  to  the 
time  of  the  entry  of  that  decree."  Snell 
V.  Dwight,  121  Mass.  349. 

"  This  Came  Diimiited." — A  mere  en- 
try, "  This  cause  is  dismissed,"  does 
not  amount  to  a  judgment  of  dismissal 
so  as  to  affect  the  validity  of  a  judg- 
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How  Conitnied. — The  order  or  decree  will  be  construed  so  as  to 
uphold  its  obvious  intent.* 

Entry  Knno  pro  Tunc. — The  failure  to  enter  a  dismissal  during  vaca- 
tion may  be  cured  by  its  entry  nunc  pro  tunc  at  the  next  term.* 

Bntry  Pro  Forma. — A  pro  forma  decree  dismissing  a  bill  may  be 
entered  to  expedite  an  appeal.* 

VL  iNYOLinfTABT  TEBMINATIOir  OF  THE  SlHT  OK  MOTIOK  OF  AK 
Abvebse  Paety— 1.  By  Whom  Made. — A  motion  to  terminate  a 
suit  against  the  will  of  the  plaintiff  can  generally  be  made  only 
by  a  party  to  the  proceeding,^  and  the  burden  lies  upon  him  to 
see  that  all  the  proceedings  authorizing  such  a  termination  are 
substantially  complied  with.* 

ment  on  the  merits,  rendered  thereafter 
in  the  cause.  Wooton  v*  Manning,  ii 
Tex.  327. 

Constmetion  of  Inconsistent  Eeoords. — 
And  although  a  judgment  recites  that 
a  case  was  dismissed  for  want  of  prose- 
cution, the  recitals  will  be  disregarded 
where  it  is  evident  from  other  recitals 
and  the  bill  of  exceptions  that  the 
plaintiffs  by  counsel  were  in  court  ask- 
ing leave  to  amend  and  resisting  dis- 
missal.    Boren  v,  Billington,  82  Tex. 

137- 

Constmotion  of  Entry  of  Dismissal  as  a 
Suspension. — An  order  of  the  court 
stating  that  the  cause  is  dismissed  by 
the  plaintiffs  *  as  per  agreement  filed," 
where  the  agreement  referred  to  was 
to  submit  the  decision  of  the  case  to 
the  award  of  arbitrators,  was  held  to 
contemplate  a  mere  suspension  of  the 
proceedings  by  the  parties;  and  upon 
the  failure  of  the  arbitrators  to  act,  the 
cause  was  regarded  as  in  court,  to  be 
disposed  of  in  the  ordinary  course. 
Johnson  v,  Cheney,  17  Tex.  336. 

1.  Dismisiing  Action  and  Directin|^ 
Discontinnance. — An  order  containing 
these  words,  "This  cause  does  stand 
dismissed,'*  immediately  followed  by 
the  words,  **and  that  the  clerk  of  this 
court  is  hereby  directed  to  enter  such 
discontinuance,"  will  be  construed  as 
a  voluntary  discontinuance.  Dunham 
V,  Carson,  37  S.  Car.  269. 

Preenrnption  firom  Entry  "Dismissed." 
— A  mere  entry  that  the  cause  is  "dis- 
missed" raises  the  presumption  on 
appeal  that  the  dismissal  was  by  the 
court  and  not  by  the  voluntary  act  of 
plaintiff.  Rush  v.  Rush,  29  Ohio  St. 
440. 

In  New  Hampshire  it  was  said  in 
Taft  V,  Northern  Transp.  Co.,  56  N.  H. 
417,  commenting  on  the  entry  "  Dis- 
missed": ''The  entry  'Dismissed  by 
order  of  court '  appears  to  have  been 


devised  by  the  court  for  the  purpose 
of  absolutely  putting  an  end  to  such 
actions.  ♦  ♦  *  The  term  dismissed  ac- 
quired a  technical  meaning  in  suits  at 
law  in  our  practice.  I  think  that  under 
the  rule  spoken  of  by  Judge  Bell,  and 
ever  since  in  our  practice,  the  term 
dismissed  has  signified  a  final  ending 
of  the  suit — not  a  final  judgment  on 
the  controversy,  but  an  end  of  that 
proceeding." 

2.  Mountain  v,  Rowland,  30  Ga.  929; 
Barefield  v,  Bryan,  8  Ga.  463. 

8.  Chambers  v.  Waterman,  8  Phila. 
(Pa.)  82.  See  also  article  Decrees, 
vol.  5,  p.  946. 

4.  Soule  V,  Billings,  42  Cal.  285. 

Amiens  Curia. — Where  the  moving 
party  has  an  interest  in  the  subject 
matter  of  the  suit  and  the  parties 
thereto  have  failed  to  proceed  therein 
for  years,  the  motion  is  properly  made 
by  him  under  code  procedure.  Tom- 
kin  V.  Harris,  90  Cal.  201. 

But  a  Motion  for  a  Nonsuit  is  not 
properly  made  by  an  amicus  curia. 
Republic  L.  Ins.  Co.  v,  Beaty,  71  Ga. 
160. 

On  Trial  De  Koyo. — A  judgment  on  ap- 
peal and  trial  de  novo  cannot  of  course 
be  dismissed  on  the  motion  of  parties 
below  who  do  not  appeal.  Urton  v. 
Sherlock,  61  Mo.  257. 

In  Case  of  Konsnit. — By  the  strict 
principles  of  the  common  law  the 
plaintiflf  could  not  of  right  ask  the 
court  to  enter  a  nonsuit,  as  the  very 
principle  upon  which  a  nonsuit  is 
founded  presupposes  an  absence  or 
default  of  the  plaintiff,  and  the  motion 
for  a  nonsuit  must  come  therefore 
from  the  defendant.  "  If  the  plaintiff 
wished  to  stay  his  suit,  it  had  to  be 
done  either  by  a  nolle  prosequi  or  a 
retraxit,**  Partlow  v,  Elliott,  Meigs 
(Tenn.)550.^ 

5.  Warne  v.  Hill,  6  Jur.  N.  S.  959. 
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2,  Where  Kotion  to  DiimiM  Appropriate  at  Law — a.  Based  on 
Record. — A  motion  to  dismiss  a  suit  at  law  must  as  a  general 
rule  be  based  upon  matters  apparent  of  record.* 

XzMptioBi  to  Bale. — Where  the  motion  is  founded  on  a  release 
given*  or  a  stipulation  made  pending  the  suit,*  the  actual  facts 
may  be  shown  dehors  the  record  and  the  motion  may  be  granted 
thereon.* 

la  a  Crimlaal  Cmo  a  motion  to  dismiss  an  indictment  will  not  be 


Coiti. — Where  a  nonsuit  for  want  of 
prosecution  was  not  taken  because 
the  defendant  failed  to  have  a  jury 
&worn,  the  defendant  lost  his  costs 
for  the  day.  Warne  v.  Hill,  6  Jur.  N. 
S.  959. 

As  to  HoBiuit.— A  defendant  who 
asks  for  a  nonsuit  must  show  that  his 
case  is  clearly  within  the  reason  of 
the  rule  of  law  authorizing  it»  and 
that  his  application  strictly  conforms 
to  the  practice  of  the  court.  Hill  v. 
Webber,  50  Mich.  142. 

Goaoral  Coasont  Ho  WaiTor.— A  gen- 
eral disregard  of  a  particular  rule  of 
court  by  consent,  acquiescence,  or 
waiver  will  not  excuse  such  disregard 
in  a  particular  case  where  the  adverse 
party  insists  upon  his  rights  under 
the  rule.  Hill  v,  Webber.  50  Mich. 
142,  holding  that  the  motion  must  be 
made  at  the  time  and  in  the  way  re- 
quired by  statute. 

1.  Moore  v.  Helms,  74  Ala.  368; 
Holloway  v.  Freeman,  22  111.  197; 
Hunter  v.  Heath,  76  Me.  222;  Badger 
V,  Towle,  48  Me.  20;  Crosby  v.  Harri- 
son, 116  Mass.  114;  Com.  v,  Freder- 
icks, 119  Mass.  199;  Smith  v.  Hill,  45 
N.  H.  404;  Bennett  v.  Allen,  30  Vl. 
684:  Bent  V,  Bent,  43  Vt.  44;  Bliss  v. 
Smith,  42  Vt.  198:  Connecticut,  etc. 
R.  Co.  V,  Bailey,  24  Vt.  465. 

"Generally  causes  for  dismissing 
the  action,  and  causes  of  abatement, 
which  are  apparent  of  record,  may  be 
taken  advantage  of  by  motion."  Bent 
V,  Bent,  43  Vt.  44. 

In  Holloway  v.  Freeman,  22  111. 
201,  it  was  said:  "This  court  has 
said  in  general  terms  that  questions 
of  the  kind  here  presented  may  be 
raised  by  plea  in  abatement  or  motion 
to  dismiss,  but  that  must  be  taken 
with  this  modification  :  where  it  ap- 
pears on  the  face  of  the  papers  that 
the  writ  has  improvidently  issued,  a 
motion  to  dismiss  will  be  entertained 
when  it  does  not  so  appear;  but  ex- 
trinsic matters  have  to  be  shown, 
that  must  be  done  by  plea  in  abate- 
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ment,  so  that  an  issue  of  fact  may  be 
made  up  and  tried  upon  such  mat- 
ter." 

Moaning  of  •* Booord."— The  "rec- 
ord "  within  the  meaning  of  the  word 
as  used  in  the  text  intends  the  papers 
on  file  constituting  the  proceedings  in 
the  cause.     Bent  v.  Bent,  43  Vt.  44. 

BefectiTO  Affidayit.— The  omission  of 
the  Christian  name  of  a  defendant  in 
an  affidavit  against  several  persons  in 
a  criminal  prosecution  is  ground  for 
dismissal  as  to  that  defendant,  but  not 
of  course  as  to  the  others.  State  v. 
Kutter,  59  Ind.  572. 

Error  in  Boginning  Soit.— A  defend- 
ant is  not  entitled  to  have  a  suit  dis- 
missed because  begun  by  capias  ad 
respondendum  instead  of  a  summons. 
He  may  move  to  be  discharged  from 
bail.  Rittenour  v,  McCausland,  5 
Blackf.  (Ind.)  540. 

Matters  Eztrinsie  to  the  Bocord  can- 
not be  considered  on  such  a  motion. 
Moore  v.  Helms,  74  Ala.  368;  Hunter 
V,  Heath.  76  Me.  222. 

Grounds  Not  of  Record. — Alleged 
grounds  of  dismissal  which  involve 
matters  not  shown  by  the  record,  and 
such  as  may  be  the  subject  of  an  issue 
and  controversy  as  to  the  existence  of 
facts,  are  improper  in  a  motion  to  dis- 
miss, a  plea  being  the  proper  mode  of 
bringing  the  subject  before  the  court. 
Bliss  r.  Smith,  42  Vt.  198. 

In  Replevin  Suit,  — It  was  held  error 
to  dismiss  a  replevin  suit  on  a  motion 
based  on  affidavits  alleging  that  the 
defendant  was  a  deputy  sherifif,  that 
the  writ  was  directed  to  the  sherifif 
and  served  by  another  deputy,  that  it 
was  issued  without  authority  of  law, 
and  that  the  service  was  unlawful  and 
irregular  and  gave  the  court  no  juris- 
diction; as  the  motion  raised  questions 
of  fact  which  did  not  appear  on  the 
face  of  the  papers.  Jewell  v,  Lamo- 
reaux,  30  Mich.  156. 

2.  Moore  v.  Helms,  74  Ala.  368. 

8.  Moore  v.  Helms,  74  Ala.  368. 

4.  Moore  v.  Helms,  74  Ala.  368. 
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sustained  unless  the  facts  which  avoid  the  indictment  appear  on 
the  face  of  the  record.* 

b.  Nature  and  Scope  of  Motion— Nature  of  Motion. — The  mo- 
tion is  in  the  nature  of  a  plea  in  abatement,*  and  must  conform 
to  the  rules  of  court  governing  dilatory  pleas. ^ 

Soope  of  Motion. — It  must  be  based  generally  Upon  an  irregularity 
or  imperfection  attributable  to  the  plaintiff,**  and  cannot  be  used 
as  a  plea  to  raise  an  issue  of  fact  before  the  court  or  jury.*  It 
cannot  be  utilized  as  a  plea  in  bar,*  and  does  not  require  the  court 
to  determine  the  merits  of  the  case."*^ 

c.  Motion  to  Discontinue. — The  question  of  discontinuance 
or  nonsuit  is  properly  raised  by  motion,®  and  not  by  a  plea  of 
puis  darrein  continuance,^  A  motion  for  judgment  as  in  case  of 
nonsuit  is  a  special  motion,^®  and  the  facts  upon  which  the  appli- 
cation is  based  should  be  shown  by  affidavits.*^ 

3.  In  Chancery — ^in  GeneraL — A  motion  to  dismiss  a  bill  in  equity 


1.  Com.  V.  Hayden,  163  Mass.  453; 
Com.  V.  Fredericks,  119  Mass.  199. 

Xitnomer  of  Defendant. — The  alleged 
misnomer  of  the  defendant  cannot 
therefore  be  availed  of  by  motion  to 
dismiss,  but  only  by  plea  in  abatement. 
Com,  V.  Fredericks,  119  Mass.  199; 
Com.  V,  Dedham,  16  Mass.  141;  Turns 
V.  Com.,  6  Met.  (Mass.)  224;  Crosby  z/. 
Harrison,  116  Mass.  114. 

2.  Pollard  v.  Wilder,  17  Vt.  48; 
Whittaker  r.  Perry,  37  Vt.  631. 

Plea  Aooepted  ai  Motion.— It  follows 
that  a  plea  in  abatement  defective  in 
form  as  such  may  be  sufficient  as  a 
motion  to  dismiss  for  want  of  recog- 
nizance for  costs.  Whittaker  v.  Perry, 
37  Vt.  631. 

8.  Pollard  v.  Wilder.  17  Vt.  48. 

Cannot  be  TJeed  to  Avoid  Merite.— It 
will  not  be  favored  when  its  tendency 
is  to  avoid  an  inquiry  into  the  merits 
of  the  controversy  or  to  operate  as 
a  bounty  to  negligence  in  pleading. 
Smith  V,  HiU,  45  N.  H.  404. 

4.  Moore  v.  Helms,  74  Ala.  368. 

6.  Hunter  v.  Heath,  76  Me.  222. 

Diiobedienoe  of  Order  of  Court. — Nor 
can  it  be  used  to  determine  the  ques- 
tion of  disobedience  of  an  order  of 
court.     Moore  v.  Helms,  74  Ala.  368. 

In  Hatnre  of  Bemnrrer. — A  motion  to 
dismiss  in  legal  effect  resembles  a  de- 
murrer. Floyd  V.  Turner,  23  Tex. 
294;  Kelley  v,  Whitmore,  41  Tex.  648. 

Acts  ts  Admission, — And  to  obtain  a 
decision  on  its  legal  sufficiency  it  con- 
stitutes an  admission  of  the  truth  of 
the  allegations  of  the  petition.  Floyd 
V,  Turner,  33  Tex.  294. 


Demurrer  when  Treated  as  Motion. — 
A  demurrer,  although  not  proper  be- 
fore a  justice  of  the  peace,  may  be 
treated  and  sustained  on  appeal  as -a 
motion  to  dismiss.  Langford  v,  Doni- 
phan, 53  Mo.  App.  63.  But  not  unless 
made  part  of  the  record  by  a  bill  of 
exceptions.  Kane  v,  Dauernheim,  51 
Mo.  App.  635. 

6.  Moore  v.  Helms,  74  Ala.  368. 

7.  Moore  v.  Helms,  74  Ala.  368. 
Sifeet  of  Admission  of   Facts. — And 

even  the  admission  by  the  plaintiff  of 
the  facts  upon  which  the  motion  to 
dismiss  is  founded,  does  not  operate  as 
a  waiver  of  a  trial  by  jury  or  consti- 
tute an  agreement  to  substitute  the 
court  as  a  trier  of  the  facts  of  the  case. 
Moore  v.  Helms,  74  Ala.  368. 

8.  Peirce  v.  State  Bank,  i  Swan 
(Tenn.)  265;  Armstrong  v,  Harrison, 
I  Head  (Tenn.)  379;  Neff  v.  Baker, 
82  Va.  401. 

9.  Peirce  v.  State  Bank,  i  Swan 
(Tenn.)  265. 

Unless  Contested.— Unless  the  facts 
on  which  the  right  to  a  discontinu- 
ance is  based  are  contested,  in  which 
case  they  should  be  put  in  issue 
by  a  proper  plea  of  puis  darrein 
continuance^  Crockett  v,  Beaty.  7 
Humph.  (Tenn.)  66;  Jewell  v,  Blan- 
kenship.  10  Yerg.  (Tenn.)  439;  and 
the  jury  should  find  the  facts.  Crock* 
ett  V,  Beaty,  7  Humph.  (Tenn.)  66; 
Jewell  V,  Blankenship.  10  Yerg.  (Tenn.) 

439- 

10.  Storey  v.  Child,  2  Mich.  107. 

11.  Muckev  V,  Pierce,  3  Wis.  307; 
Storey  v.  Child,  2  Mich.  107. 
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may  be  properly  made  by  the  defendant  whenever  he  denies  the 
right  of  the  complainant  to  file  it.* 

Eridoneo  in  Snpport  of  Motion. — Proper  evidence  oif  the  truth  of  the 
facts  alleged  in  the  motion  must  be  furnished  to  the  court,*  as 
the  bill  will  not  be  dismissed  on  mere  suggestion.* 

4.  The  Motion  muit  Be  Speeifio — a.  General  Rule. — The  gen- 
eral rule  that  an  objection  must  be  specifically  stated  applies 
to  a  motion  to  dismiss.* 

Motion  fat  Vonrait. — And  likewise  the  grounds  upon  which  a  motion 
for  nonsuit  is  based  must  be  precisely  and  specifically  stated  in 
the  motion  at  the  time  it  is  made.* 


1.  Joint  Motion. — A  joint  motion  by 
codefendants  to  dismiss  the  action  of 
the  plaintiff  cannot  be  granted  unless 
all  of  the  defendants  are  entitled  to 
the  dismissal.  State  v,  Cunningham, 
loi  Ind.  461. 

On  Answor. — Defendant  cannot  as  of 
course  have  an  action  dismissed  by 
reason  of  the  force  and  effect  of  any 
defense  which  he  may  set  up  in  his 
answer.  Dc  Uprcy  v,  Dc  Uprey,  27 
Cal.  329. 

Joftioo  of  a  Verdiet. — A  motion  to 
dismiss  is  not  the  appropriate  method 
of  raising  the  question  of  the  justice 
of  a  verdict  rendered  by  a  jury  in  a 
chancery  cause,  or  by  a  court  sitting 
as  a  jury.  Woodson  v,  McClelland.  4 
Mo.  495,  holding  that  in  such  a  case  a 
motion  for  new  trial  is  required. 

Method  Immatorial  where  Ho  Merits. — 
Where  the  record  shows  that  the  plain- 
tiff had  no  standing  in  court  upon  the 
pleadings,  an  irregularity  in  the 
method  of  disposing  of  the  suit  by 
motion  based  upon  the  bill,  answer, 
and  affidavits  will  not  be  considered 
ground  of  reversal  on  appeal.  Hoag 
V.  Madden,  70  Iowa  612. 

2.  Wiswell  V.  Starr,  50  Me.  381. 
8.  Wiswell  V.  Starr,  50  Me.  381. 

4.  Thomas  Roberts  Stevenson  Co.  v. 
Tucker,  14  Misc.  Rep.  (N.  Y.  C.  PI.) 
297;  Weeks  v.  New  York,  etc.,  R.  Co., 
72  N.  Y.  50;  Barnet  v,  Emery,  43  Vt. 
178.  See  also  article  Exceptions  and 
Objections. 

Motion  ihoold  Be  Definite. — So  the 
statutory  cause  on  which  the  motion 
under  modified  common-law  practice 
is  based  must  be  distinctly  brought  to 
the  attention  of  the  trial  court.  Bar- 
net  V,  Emery,  43  Vt.  178,  holding,  how- 
ever, that  it  need  not  make  specific 
reference  to  the  writ. 

Implied  Befurenoe  to  Writ. — A  motion 
alleging  that  there  is  no  sufficient  min- 


ute of  a  recognizance  upon  the  writ 
will  be  considered  as  making  a  refer- 
ence to  the  writ  although  it  be  not  so 
expressed  in  terms.  Perkins  v.  Walk- 
er, 16  Vt.  240. 

In  Aetion  against  Common  Carrier. — A 
motion  to  dismiss  a  complaint  on  the 
ground  that  the  **  injury  and  grievance 
is  too  remote  to  charge  the  defendant 
with  damages,"  and  that  '*  under  all 
the  circumstances  of  the  case  the  plain- 
tiff has  no  legal  ground  for  a  recovery," 
is  sufficient  to  raise  the  question 
whether  valuable  securities  carried  by 
the  plaintiff  were  not  a  part  of  the 
property  which  he  could,  in  his  ordina- 
ry relation  of  passenger  of  the  defend- 
ant, bear  about  his  person  at  its  risk 
and  under  its  duty  as  a  carrier  to  pro- 
tect him.  Weeks  v.  New  York,  etc., 
R.  Co.,  72  N.  Y.  50. 

Hegligenee. — A  general  allegation 
that  the  defendant  has  not  been  shown 
guilty  of  negligence  is  sufficient  to 
raise  that  question  on  a  motion  to  dis- 
miss the  complaint  for  lack  of  proof. 
Byrnes  v.  New  York,  etc.,  R.  Co.,  113 
N.  Y.  251. 

Details  need  Not  be  Shown, — The  de- 
fendant need  not  go  into  details  for 
the  purpose  of  showing  why  he  claims 
that  no  negligence  has  been  shown  or 
in  what  particular  respect  the  plain- 
tiff has  failed  in  his  proof.  Byrnes  v. 
New  York,   etc.,   R.    Co.,   113   N.  Y. 

251. 

5.  California, — People  v,  Sansome, 
98  Cal.  235;  Gardiner  r.  Schmaelzle, 
47  Cal.  588;  Mateer  v.  Brown,  i  Cal. 
221;  Shain  V.  Forbes, 82 Cal.577;  Coffey 
r.Greenfield,62  Cal.602;  People  r.Ban- 
vard,  27  Cal.  470;  Sanchez  v.  Neary, 
41  Cal.  485;  Flynn  v,  Dougherty,  91 
Cal.  669;  Miller  v.  Luco,  80  Cal.  261; 
Silva  V,  Holland,  74  Cal.  530;  Holver- 
stot  V.  Bugby,  13  Cal.  43;  Belcher  v. 
Murphy,  81  Cal.  39. 
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b.  Grounds  Stated  are  Exclusive. — They  are  conclusive 
upon  the  applicant  both  in  the  trial  and  the  appellate  court,^  and 
the  defendant  cannot  raise  for  the  first  time  on  appeal  a  ground 
of  nonsuit  not  stated  below.* 

c.  General  Specification  Insufficient. — A  motion  based  on 
a  mere  general  specification  of  insufficiency  will  usually  be  denied,* 


Colorado.— Qxximby  v,  Boyd,  8  Colo. 
194. 

Montana, — ^Jacobs  Sultan  Co.  v. 
Union  Mercantile  Co.,  17  Mont.  61. 

Nevada, — Sharon  z'.  Minnock,  6  Nev. 

377. 

New  York,—St,  Mary's  Church  v, 
Cagger,  6  Barb.  (N.  Y.)  576:  Castle  v, 
Duryea,  32  Barb.  (N.  Y.)48o;  Binsse 
V,  Wood,  37  N.  Y.  526;  Booth  v,  Bunce, 
31  N.  Y.  246;  Kokomo  Strawboard  Co. 
V.  Inman,  134  N.  Y.  92. 

"  Most,  if  not  all,  the  considerations 
upon  which  it  has  been  held  that  a 
party  objecting  to  the  introduction  of 
testimony  should  state  precisely  the 
grounds  of  his  objection,  are  equally 
applicable  to  show,  when  a  nonsuit  is 
moved  for  at  the  trial,  that  the  atten- 
tion of  the  court  and  of  opposite 
counsel  should  be  particularly  directed 
to  the  supposed  defects  in  the  plain- 
tiff's case.  We  not  only  understand 
such  to  be  the  rule,  but  consider  its 
observance  a  matter  of  much  practical 
consequence."  People  v,  Banvard, 
27  Cal.  474. 

Offering  Deed  in  Evidence. — Where  a 
defendant  in  ejectment  moves  for  a 
nonsuit  and  intends  to  rely  on  the 
point  that  a  deed  offered  in  evidence 
by  the  plaintiff,  and  which  was  admit- 
ted without  objection,  does  not  include 
the  demanded  premises,  he  should  dis- 
tinctly so  state.  Sanchez  v.  Neary,  41 
Cal.  485. 

Conttmotion  of  Statnte. — A  statutory 
provision  that  all  grounds  of  nonsuit, 
etc.,  should  be  urged  and  insisted  upon 
at  once,  and  that  after  a  decision  upon 
one  or  more  of  such  grounds  no  others 
afterwards  urged  shall  be  heard  by  the 
court,  does  not  deprive  the  court  of  a 
discretionary  power  to  vary  its  appli- 
cation at  discretion  so  as  to  prevent 
injustice  in  case  of  mistake  or  over- 
sight. Parris  v.  Hightower.  76  Ga. 
631;  Brinkley  v.  State,  54  Ga.  374- 

1.  Mateer  v.  Brown,  i  Cal.  221; 
Shain  v.  Forbes,  82  Cal.  577. 

Other  Grounds  Hot  Considered. — And 
where  none  of  the  grounds  upon  which 
the  nonsuit  is  asked  are  sufficient  to 


warrant  the  court  in  granting  the  mo- 
tion, the  order  granting  it  will  be  re- 
versed although  another  ground,  not 
specified  in  the  motion,  might  have 
warranted  the  order.  Palmer  v,  Ma- 
rysville  Democrat  Pub.  Co.,  90  Cal. 
168. 

2.  Raimond  v.  Eldridge,  43  Cal.  506; 
Bronzap  v,  Drobaz,  93  Cal.  650;  Mateer 
V,  Brown,  i  Cal.  221. 

On  Opening  Statement.—A  defcTndant 
moving  for  a  nonsuit  on  the  plaintiff's 
opening  statement  upon  a  specified 
ground,  on  which  ground  alone  the 
motion  is  granted,  will  not  be  allowed 
to  raise  the  point  for  the  first  time  in 
the  supreme  court,  that  the  statement 
was  otherwise  insuflicient.  Raimond 
V,  Eldridge,  43  Cal.  506. 

8.  Coffey  v.  Greenfield,  62  Cal.  602; 
Miller  v,  Luco,  80  Cal.  257;  Belcher  v. 
Murphy,  81  Cal.  39. 

Failure  to  Prove  Case. — Wheredefend- 
ant  moved  for  a  nonsuit  on  the  ground 
**that  the  plaintiff  had  failed  to  prove 
a  sufficient  case,"  the  motion  was  too 
general.  Miller  v,  Luco,  80  Cal.  261; 
St.  Mary's  Church  v.  Cagger,  6  Barb. 

(N.  Y.)577. 

Action  on  Freminm  Hote. — The  rule 
that  the  objection  must  be  specific  ap- 
plies to  an  action  on  a  premium  note 
without  specific  proof  that  the  losses 
were  such  as  the  note  could  be  assessed 
upon.  Sands  v.  Shoemaker,  4  Abb. 
App.  Dec.  (N.  Y.)  149. 

Snffieient  Specification. — But  a  state- 
ment of  the  grounds  of  a  motion  for  a 
nonsuit,  that  the  plaintiff  had  failed  to 
prove  a  single  allegation  of  his  com- 
plaint, is  sufficiently  precise  and  defi- 
nite to  sustain  an  order  granting  a 
nonsuit,  as  it  would  be  intended  that 
the  plaintiff  had  not  proved  a  single 
material  allegation  of  the  complaint. 
Carter  v.  Hopkins.  79  Cal.  82. 

No  Canse  of  Action.  —  And  in  New 
York  a  motion  may  be  based  on  the 
general  ground  that  the  plaintiff  has 
failed  to  make  out  a  cause  of  action 
where  the  failure  is  very  clear  upon 
the  whole  case,  even  if  it  is  apparent 
that  the  moving  party  misapprehends 
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as  it  will  be  where  no  grounds  whatever  are  stated,*  unless  the 
defect  IS  of  such  a  nature  that  it  cannot  be  corrected  even  if 
pointed  out,*  in  which  case  the  nonsuit  may  be  granted  although 
the  ground  is  not  stated  in  the  motion.* 

d.  On  General  Demurrer  in  Chancery.— So  a  proceeding 
in  equity  should  not  be  dismissed  on  general  demurrer  for  im- 
proper or  unnecessary  parties,  or  because  a  portion  of  the  facts 
alleged  are  superfluous  and  afford  no  ground  for  relief,  or  because 
the  relief  prayed  for  is  inappropriate.  Such  objections  should 
be  raised  by  special  demurrer  at  the  first  term,  as  a  demurrer 
which  is  only  general  will  be  overruled  where  any  part  of  the  bill 
or  petition  is  sustainable.*  See  also  article  Demurrers  in 
Chancery,  ante,  p.  391. 

5.  Renewal  of  Motion. — A  motion  to  dismiss  cannot  be  renewed 
on  the  same  grounds  without  permission  of  the  court.* 

6.  Oral  Motion. — A  motion  for  nonsuit  may  be  made  orally 
unless  a  statute  require  motions  of  this  description  to  be  written.* 

7.  One  Order  Only  will  be  Made. — In  order  to  save  expense  the 
court  will  make  but  one  order,  although  several  motions  to  dis- 
miss are  made  by  different  defendants. '^ 

8.  Time  when  Motion  muBt  be  Made — a.  In  Equity-^ i)  At 
Hearing. — A  motion  to  dismiss  a  bill  generally,  made  by  all 
of  several  defendants,®  or  by  a  sole  defendant,*  can,  as  a  general 
rule,  be  made  only  at  the  hearing,  unless  the  motion  is  based  upon 
some  default  of  the  complainant  in  the  prosecution  of  the  case,*® 

the   true   ground    of   his  motion  and  objection  might  have  been  availed  of 

relies  upon  grounds  wholly  untenable,  by  a  general   or  special  demurrer,  a 

Winslow  V,  Bliss.  3  Lans.  (N.  Y.)  220;  motion   to  dismiss    is   not    generally 

Beck  with  v,  Whalen,  5  Lans.  (N.  Y.)  appropriate  after  the  plaintiff  has  been 

376.  put  to  the  expense  of  proof.     Gale  v. 

1.   Kiler  v.  Kimbal,  10  Cal.  267;  Mc-  Hays,  3  Strobh.  (S.  Car.)  452. 
Garrity  v.  Byington,  12  Cal.  426;  Lor-  9.  Ballin  v,  Ferst,  55  Ga.  547. 
ing  V.  Stuart,  79  Cal.  200.  On  BiU  and  Anaw«r. — A  motion  by  de- 
%.   Daley  v,  Russ,  86  Cal.  117.  fendant  to  dismiss  a  bill  after  an  an- 
8.  Daley  v,  Russ,  86  Cal.  117.  swer    and    replication    thereto    have 
Yarianee. — Such  an  instance  occurs  been  filed,  but  before  the  time  to  take 
where  the  defect  consists  of  a  material  testimony   has   expired,    may   be  de- 
variance  which   cannot  rightfully  be  nied.     Gary   v,    Mickler,  21  Fla.  543, 
amended.     Daley  r.  Russ,  86  Cal. 117;  where  the  court   said:  **We   are  not 
Reese  v,  Reese,  89  Ga.  645.  aware  of  any  rule  or  practice  in  equity 

4.  Reese  v.  Reese,  89  Ga.  645.  that   would  justify  the  defendant  in 

5.  Simonds  v.  Hayden,64N.  H.152.  demanding  a  hearing  of  the  cause  at 
On  the  Same  Bay. — A  second  motion  such  a  stage,  on  bill  and  answer,  es- 

to  dismiss  cannot  be  made  on  the  same  pecially  when  most  of  the  statements 

day  as  that  upon  which  the  first  mo-  set  forth  in  the  answer,  and  which  de- 

tion  is  denied,  as  the  law  does  not  rec-  fendant  insists  should  be  considered 

ognize   a  fraction   of  a  day.     Fox  v.  as  in  evidence,  allege  new  matter  not 

Morewood,  2  Sim.  &  S.  326.  responsive   to    the    bill    and   not  at- 

6.  Milton  V,  Denver,  etc.,  R.  Co..  i  tempted  to  be  sustained  by  proof.  *  *  * 
Colo.  App.  307.  If  tlie  bill  was  objectionable,  a  ques- 

7.  Jones   v,  Perrot,  16  L.  J.  Ch.  488.  tion   which  we  decline   to   decide,  it 

8.  Ballin  r.  Ferst,  55  Ga.  547;  Hoi-  could  not  be  reached  by.  a  motion  to 
man  v,  Holman,  3  Desaus.  (S.  Car.)  dismiss  at  the  stage  of  the  cause  when 
210.  it  was  made." 

After  Szpenae  of  Preol^Where  the        10.  Ballin  v.  Ferst,  55  ^a.  547. 
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as  for  his  failure  to  comply  with  the  rules  of  practice  or  orders  of 
the  court,*  when  it  may  be  entertained  at  any  time  required  by 
the  justice  of  the  case.* 

(2)  After  Hearing. — A  bill  will  not  be  dismissed  after  a  hearing 
on  the  merits  upon  a  demurrer  clause  in  the  answer  unless  the 
bill  is  fatally  defective,^  and  where  it  is  clearly  apparent  that  no 
decree  at  all  should  have  been  given  ;*  and  the  rule  embraces  dis- 
missals as  to  a  portion  of  the  defendants  only.* 

(3)  In  Term. — As  a  judge  cannot  exercise  judicial  functions  in 
vacation  unless  authorized  by  statute,*  an  order  dismissing  a  case 
either  in  whole  or  in  part  in  vacation  is  illegal.'^ 

(4)  After  Appeal. — A  trial  court  has  no  jurisdiction  to  allow  a 
cause  to  be  dismissed  after  an  appeal  has  been  effected  therein.* 

b.  At  Law. — A  motion  to  dismiss  a  cause  at  law  should  be 
made  at  the  first  term  and  at  the  earliest  opportunity.* 


After  Istne. — Where  a  bill  should  be 
properly  dismissed  by  the  court  at  the 
time  an  issue  is  directed  out  of  chan- 
cery, it  should  be  dismissed  at  the 
hearing  although  the  issue  is  found 
for  the  plaintiff.  Smith  v.  Betty,  n 
Gratt.  (Va.)  752;  Wise  v.  Lamb,  9  Gratt. 
(Va.)  294. 

1.  Ballin  v,  Ferst,  55  Ga.  547. 

2.  Ballin  v.  Ferst,  55  Ga.  547- 

On  Teohnieal  Seasons. — A  motion  to 
dismiss  based  on  technical  questions 
should  be  made  before  a  hearing  is 
had  on  the  merits.  Smith  v.  Blake,  96 
Mich.  542. 

8.  Smith  V.  Blake,  96  Mich.  542; 
Kirby  v.  Runals,  140  III.  289. 

After  Enrolment.— A  decree  taken  by 
default  after  appearance  cannot  be  set 
aside  and  dismissed  after  enrolment. 
Maynard  v.  Pereault,  30  Mich.  160. 

4.  Simons  v.  Bagnoll,  19  W.  R.  217, 
an  ordinary  case  of  a  bill  for  specific 
performance  where  the  title  was  dis- 
covered to  be  bad  after  decree  ren- 
dered, and  where  there  was  a  radically 
bad  case  of  misjoinder. 

Decree  Directing  Acoonnt. — After  a 
decree  merely  directing  accounts  and 
inquiries  the  bill  may  be  dismissed. 
Barton  v.  Barton,  3  Kay  &  J.  512. 

6.  Chaffers  v.  Baker,  5  W.  R.  515. 

6.  Blair  v.  Reading,  99  III.  600; 
Grant  v.  Chambers,  34  Tex.  573 ; 
Sharpe  v.  Allen,  11  Lea  (Tenn.)  521  ; 
Stewart  v.  Hall,  2  Overt.  (Tenn.)  179. 
See  generally  article  Chambers  and 
Vacation,  vol.  4,  p.  336,  and  article 
Decrees,  vol.  5,  p.  1033. 

7.  Blair  v.  Reading,  99  111.  600. 
Compare  Sharpe  v.  Allen,  11  Lea 
(Tenn.)  522. 

6  Encyc.  PI.  &  Pr.— 56.  ^'^ 


In  Alabama  it  is  error  to  dismiss  a 
cross  bill  in  vacation  without  affording 
the  defendant  an  opportunity  to 
amend.    Kyle  v.  McKenzie,94  Ala. 237. 

Snbseqnent  Validation. — An  order  dis- 
missing the  bill  in  vacation  for  suffi- 
cient cause  may  be  validated  by  a  sub- 
sequent order  at  term  reciting  the 
dismissal  and  awarding  costs.  Turner 
V,  Cates,  90  Ga.  731. 

8.  Freeman  v.  Henderson,  5  Coldw. 
(Tenn.)  647. 

9.  Rogers  v.  Odell,  39  N.  H.  418; 
Hanson  v.  Hoitt,  14  N.  H.  56;  Smith 
V.  Hill,  45  N.  H.  404. 

In  MaeiwohnBettf  a  motion  to  dismiss 
an  action  in  the  Court  of  Common 
Pleas,  for  the  refusal  of  the  justice  of 
the  peace  before  whom  it  has  been 
commenced  to  order  a  jury,  cannot  be 
entertained  after  the  first  term,  even 
if  a  similar  motion  has  been  made  be- 
fore the  justice.  Trees  v.  Rush- 
worth,  9  Gray  (Mass.)  47. 

A  motion  to  dismiss  charges  of  fraud 
made  under  the  Gen.  Stat.,  c.  124,  § 
I34t  against  a  person  applying  to  take 
the  oath  for  relief  of  poor  debtors,  is 
in  time  when  made  bv  the  debtor 
after  the  reading  of  copies  sent  up  by 
the  magistrate.  Clatur  v.  Donegan, 
126  Mass.  28. 

In  Maine  a  motion  to  dismiss  a  civil 
action  for  defects  in  the  proceedings 
must  be  filed  within  two  days  of  the 
return  term,  or  it  will  be  waived. 
Hodge  V.  Sawyer,  85  Me.  285. 

In  a  Replevin  Suit  it  is  too  late  to 
move  for  a  dismissal  for  want  of  a 
proper  bond  after  issue  is  joined  on 
the  merits.  Wilson  v.  Nichols,  29 
Me.  566. 
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After  Continuance  of  Action. — It  will  not,  as  a  general  rule,  be  en- 
tertained after  the  action  has  been  continued,*  unless  a  special 
right  to  make  the  motion  then  has  been  reserved.*  The  rule  is 
not  invariable,  however,  and  the  motion  will  be  sometimes  con- 
sidered although  a  continuance  has  been  had.* 

c.  Under  Code  Procedure. — In  practice  under  the  codes  a 
motion  to  dismiss  is  generally  not  appropriate  when  made  after 
a  trial  has  begun.* 

d.  After  Death  of  Plaintiff. — Where  the  plaintiff  has  died 
since  the  institution  of  the  action,  a  judgment  of  dismissal  cannot 
properly  be  rendered  until  his  personal  representatives  have  been 
substituted.* 

e.  By  Defendant  while  in  Contempt. — A  motion  to  dis- 
miss  cannot  be  made  while  the  defendant  is  in  contempt,*  unless 


1.  Smith  V.  Hill,  45  N.  H.  404. 

Entertained  at  Beeond  Term.— Plain- 
tiff procured  an  amendment  of  his 
writ  on  the  last  day  of  the  second 
term.  Within  thirty  days  thereafter 
the  defendant  filed  his  motion  to  dis- 
miss the  action  for  causes  arising  from 
the  amendment.  At  the  next  term 
thereafter  the  court  entertained  the 
motion  and  dismissed  the  action,  and 
it  was  held  that  there  was  no  error. 
Burns  v.  St.  Albans  First  Nat.  Bank, 
45  Vt.  269. 

After  Appeal  from  Magiftrate.— In 
School  Dist.  No.  i  v.  Austin.  46  Vt. 
90,  it  was  held  that  a  motion  to  dis- 
miss an  action  in  debt  for  a  penalty 
might,  in  the  absence  of  any  order 
prohibiting  dilatory  defenses,  be  made 
in  a  county  court  after  an  appeal  from 
a  judgment  of  a  justice  of  the  peace, 
although  based  on  the  ground  that  at 
the  commencement  of  the  suit  the 
magistrate  signing  the  writ  did  not 
enter  thereon  a  true  minute  of  the 
day,  month,  and  year  when  the  same 
was  signed,  as  required  by  the  statute. 

IniuAeienoy  of  Writ. — An  objection 
founded  on  the  insufficiency  of  the 
writ  should  ordinarily  be  taken  on  the 
return  day  of  the  writ,  or  it  is  waived. 
Wheelock  v.  Sears,  19  Vt.  559- 

a.  Smith  V,  Hill,  45  N.  H.  404. 

8.  Smith  V.  Hill.  45  N.  H.  404, 
where,  nevertheless,  the  motion  was 
denied. 

4.  Mastin  v.  Marlow,  65  N.  Car.  695. 

But  when  it  is  based  on  a  want  of 
jurisdiction  of  the  subject  matter  or 
failure  to  state  a  cause  of  action,  it 
may  be  made  at  any  stage  of  the  pro- 
ceeding. Mastin  v,  Marlow,  65  N. 
Car.  695;  Garrett  v.  Trotter,  65  N. 
Car.  430. 


For  Intnffleiency. — A  motion  to  dis- 
miss a  complaint  for  insufficiency 
comes  too  late  after  defendant  has 
answered.  Long  v.  Yanceyville  Bank, 
81  N.  Car.  41. 

6.  Wallace  v.  Center,  67  Cal.  133; 
Armstrong  r.  Nixon,  16  Tex.  610; 
Martel  v.  Hernsheim,  9  Tex.  294; 
Musselman  v.  Strohl,  83  Tex.  473 

Voidable,  Not  Void.— Such  a  judg- 
ment is  not,  however,  absolutely  void. 
The  error  is  prejudicial,  but  the  judg- 
ment is  valid  until  reversed  on  ap- 
peal. Wallace  v.  Center.  67  Cal. 
133. 

The  dismissal  of  a  suit  brought  in 
the  name  of  a  nominal  plaintiff  for  the 
use  of  another,  at  the  first  term  after 
the  usee's  death  was  suggested,  and 
before  his  administrator  had  be- 
come a  partv,  contrary  to  Mississippi 
Code  1871,  ^  679.  which  allowed  until 
the  second  term  thereafter  for  the  ad- 
ministrator to  appear,  was  held  valid 
until  corrected  on  appeal.  American 
Burial  Case  X^o.  v,  Shaughnessy,  59 
Miss.  398,  holding  that  the  statute  did 
not  require  the  administrator  to  be- 
come a  party,  and  that  a  valid  order 
of  dismissal  could  be  rendered  after 
the  usee's  death  and  before  revivor. 

After  Abatement. — An  order  dismiss- 
ing the  suit  made  after  abatement  is 
not  a  nullity  although  it  is  irregular  ; 
and  an  order  reviving  the  suit  can- 
not be  made  until  it  is  discharged. 
Boddy  V.  Kent,  1  Meriv.  361. 

6.  Smith  V,  Robinson,  11  Ala.  840. 

And  this  holds  good  although  he 
offers  the  plaintiff  all  the  advantage 
of  a  decree.  Cranstoun  v.  Goldshede, 
2  Y.  &  Coll.  73,  holding  that  defendant 
must  first  move  to  set  aside  the  at- 
tachment. 
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the  plaintiff  has  waived  the  contempt  by  the  acceptance  of  the 
defendant's  answer  or  otherwise.*  But  it  may  be  made  by  one 
defendant  although  another  codefendant  has  not  purged  himself.* 

/.  By  Defendant  while  in  Default— in  Equity.— A  de- 
fendant  in  equity  cannot  move  to  dismiss  his  suit  while  he  is 
in  default.*  But  the  motion  may  be  made  by  one  of  several 
defendants  although  his  codefendants  are  in  default.* 

Noniuiu. — Where  one  defendant  is  in  default  the  general  rule 
has  been  that  a  nonsuit  could  not  be  moved  for  by  the  remain- 
ing codefendants,*  as  the  plaintiff  cannot  be  out  of  court  as  to 
the  defendant  in  default.*  But  the  courts  are  not  unanimous  in 
observing  that  rule.'^ 


1.  Anonymous,  15  Ves.  Jr.  175. 
Diiobedienoe  of  Order.— But   a  mere 

failure  to  comply  with  an  order  made 
in  the  suit  will  not  preclude  the  mo- 
tion.    Howe  V.  Grey,  36  L.  J.  Ch.  488. 

2.  Anonymous,  9  Ves.  Jr.  512. 
8.  Fergerson  v,  Rawlings,  23  111.  69. 
Defanlt    thonld    be    Set   Aside.  —  He 

should  first  move  to  set  aside  the  de- 
fault, and  then  renew  his  motion  to 
dismiss.  Fergerson  v,  Rawlings,  23 
111.  69. 

4.  Dalton  v,  Hayter,  7  Beav.  586. 

DiimiMed  Generally. — A  bill  may  be 
dismissed  with  costs  generally  as  to 
all  defendants  upon  the  hearing,  al- 
though taken  pro  confesso  as  to  some 
of  them  and  after  demurrer  overruled 
as  10  the  remainder.  Farmers'  Bank 
V,  Gilpin,  I  Harr.  (Del.)  565,  where 
the  court  said  :  **  The  overruling  of 
a  demurrer  means  nothing  more  than 
that  the  defendant  shall  answer ;  and 
the  trustees  having  answered  in  this 
case,  we  think  that  upon  the  hearrng 
the  chancellor  did  right  in  dismissing 
the  bill  as  to  all  the  defendants."  See 
also  article  Decrees,  vol.  5.  p.  995. 

Bill  Taken  Fro  Confeeto  Generally.— 
Where  a  bill  has  been  taken  pro  con* 
fesso  as  to  all  defendants,  a  motion  to 
dismiss  will  be  granted  only  where 
the  court  has  no  jurisdiction  of  the 
parties  to  the  action,  or  the  subject 
matter  as  stated  by  the  bill  does  not 
authorize  the  interference  of  equity. 
Winnipiseogce  Lake  Co.  v.  Young, 
40  N.  H.  427 ;  Winnipissiogee  Lake 
Co.  V.  Worster,  29  N.  H.  442. 

5.  Yates  v.  Lansing,  8  Johns.  (N.  Y.) 
289  ;  M'Gregorv.  Cleveland,  10  Wend. 
(N.  Y.)  596,  12  Wend.  (N.  Y.)  201  ; 
M'Donald  v.  Ivy.  Rice  (S.  Car.)  95. 

The  English  Bnle. — According  to  the 
English  common-law  practice  a  nonsuit 
cannot  be  entered  as  to  one  defendant  in 


a  joint  action  and  the  case  sent  to  the 
jury  as  to  the  remaining  codefendants. 
Biggs  V,  Benger,  Ld.  Raym.  1372 ; 
Hannah  v.  Smith,  3  T.  R.  662  ;  Wel- 
ler  V.  Goyton,  i  Burr.  358  ;  Powell  v. 
White,  Doug.  169  ;  Harris  v.  Butter- 
ley.  Cowp.  483  ;  Murphy  v,  Tomlon, 

7  D.  &  R.  619  ;  Castle  r.  Bullard,  23 
How.  (U.  S.)  172  ;  Williams  v,  Rearrs, 
3  McCord  (S.  Car.)  234;  M'Donald 
V.  Ivy,  Rice  (S.  Car.)  95.  Korean  it 
be  taken  voluntarily  by  the  plaintiff. 
M'Donald  v.  Ivy,  Rice  (S.  Car.)  95. 

Setting  Aside  Yerdict  —The  irregular 
entry  of  a  nonsuit  at  the  instance  of  a 
codefendant  will  not  authorize  an  order 
setting  aside  the  verdict  and  judgment 
obtained  by  default  or  otherwise 
against  the  remaining  codefendants. 
M'Donald  v.  Ivy.  Rice  (S.  Car.)  95. 

Kind  of  Action. — The  rule  applies 
equally  in  actions  of  contract,  M'- 
Gregor  v.  Cleveland.  10  Wend.  (N. 
Y.)  596  ;  and  in  tort,  Yates  v.  Lansing, 

8  Johns.  (N.  Y.)  289. 

6.  Yates  v,  Lansing,  8  Johns.  (N. 
Y.)289. 

Bemedy. — A  rule  may  be  obtained 
that  the  plaintiff  try  his  cause  or  pay 
the  costs  of  the  defense.  M'Gregor 
V.  Cleveland,  12  Wend.  (N.  Y.)  201. 

7.  Miller  i/.  Knauff,  3  Pa.  L. 
225;  Murphy  v.  Donlan,  5  B.  & 
178,  overruling  11  E.  C.  L.  194;  Weller 
V.  Goyton,  i  Burr.  358;  Harris  v.  But- 
terley,  Cowp.  483;  Hannah  v.  Smith, 
3  T.  R.  662;  Newmarch  v.  Clay,  14 
East  239. 

After  considering  the  English  cases 
on  this  subject,  it  was  said  in  Miller 
V,  Knauff,  3  Pa.  L.  J.  225:  **  The  next 
case  in  which  this  subject  was  con- 
sidered occurred  in  A.D.  1826,  re- 
ported in  5  B.  &  C.  178,  Ti  E.  C.  L. 
194,  by  the  name  of  Murphy  v.  Donlan 
and  Marshall,  and  in  7  T.  &  R.  619  as 
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g.  After  Death  of  Codefendant. — The  death  of  one  o( 
several  defendants  will  not  preclude  the  rest  from  taking  a  judg- 
ment of  nonsuit  against  the  plaintiff*  although  the  representatives 
of  the  deceased  defendant  have  not  been  substituted.* 

9.  Notice  of  Motion — When  indispensable. — Where  a  notice  of  a 
motion  for  a  dismissal,  nonsuit,  or  discontinuance  is  required,  it  is 
mandatory  and  jurisdictional,*  and  the  motion  will  not  be  enter- 
tained unless  it  is  regularly  given.* 

Honeomplianoe  with  Conditional  Order. — An  order  was  made  that  a 
cause  should  stand  over  with  Hberty  to  the  plaintiff  to  amend, 
and,  on  his  making  default,  that  the  bill  should  be  dismissed 
with  costs.  The  plaintiff  made  default,  and  the  defendant  ob-^ 
tained  an  order  to  dismiss  without  notice.  It  was  held  that  the 
order  was  regularly  obtained.* 

Entitling  Votiee. — A  notice  of  motion  must  be  rightly  entitled,  or 
the  motion  will  be  denied.* 


Murphy  v.  Tomlan  and  Another.  By 
these  reports  it  appears  that  assumpsit 
was  brought  by  Murphy  against  Don- 
Ian  and  Marshall  on  a  bill  of  exchange. 
Marshall  suffered  judgment  by  default. 
Donlan  pleaded  the  general  issue.  At 
the  trial  before  Abbott.  C.  J.»  the  plain- 
tiff elected  to  be  nonsuited.  It  was 
objected,  however,  by  the  defendant's 
counsel  that,  as  this  was  a  joint  action 
against  several  defendants  and  one 
had  suffered  judgment  by  default,  the 
plaintiff  could  not  be  nonsuited  as  to 
one  of  them  only,  but  each  defendant 
must  have  a  verdict;  and  the  sixth 
edition  of  Tidd's  Prac.  908.  Hannah  v. 
Smith,  3  T.  R.  662  ;  Weller  v,  Gowton, 
I  Burr.  358  ;  and  Harris  v,  Butterlejr, 
Cowp.  483,  were  cited  as  authorities  in 
point.  The  lord  chief  justice,  how- 
ever, directed  a  nonsuit,  but  gave  the 
defendant  leave  to  move  to  enter  a 
verdict  for  him  if  the  court  should  be 
of  the  opinion  that  the  plaintiff  could 
not  be  nonsuited." 

1.  Nickle  V.  M'Farland,  7  Watts 
(Pa.)  406. 

8.  Nickle  v.  MTarland,  7  Watts 
(Pa.)  406. 

8.  Mcintosh  r.  Moulton,  3  Mac- 
Arthur  (D.  C.)587;  Vestrisr.  Hooper, 
8  Sim.  570. 

Withdrawal  of  a  tf  otiee  of  a  motion  to 
dismiss  leaves  the  suit  as  if  no  notice 
had  been  given.  Briggs  v.  Beale,  4 
N.  R.  261. 

Where  Hot  Bequired  unleit  atatntet 
Prtsoribe — At  the  Hearing. — Notice  of 
a  motion  to  dismiss  a  bill  for  want  of 
equity  is  not  required  where  made  at 
the  hearing.  Lockard  v,  Lockard,  16 
Ala.  433. 


Want  of  Prosecution.  —  Nor  upon* 
dismissal  of  a  bill  in  chancery  for 
want  of  prosecution.  Degraves  r. 
l^ne,  15  Ves.  Jr.  292. 

By  Plaintiff. — In  Kentucky  a  rule  of 
court  requiring  notice  of  motions  does 
not  apply  to  a  motion  by  plaintiff  to 
dismiss  his  action,  as  the  civil  code 
makes  it  imperative  upon  the  court  to 
sustain  such  a  motion.  Northwestern- 
Mut.  L.  Ins.  Co.  V,  Barbour,  95  Ky. 
7. 

Fictitious  Action, — Nor  is  a  notice  of 
the  motion  required  to  authorize  the 
dismissal  of  an  action  on  the  ground 
that  it  is  fictitious.  Haley  v.  Eureka 
County  Bank,  21  Nev.  127. 

4.  Mcintosh    v,    Moulton,    3    Mac 
Arthur  (D.  C.)  587. 

For  What  Time.— The  notice  must 
be  given  for  a  time  allowed  by  law,  as 
its  actual  postponement  to  a  proper 
day  will  not  cure  a  defect  in  this  re- 
gard. De  Geneve  v,  Hannan,  i  Russ. 
&  M.  494. 

Premature  Notiee  of  Motion.— A  notice 
of  motion  given  before  the  default  of 
the  plaintiff  will  not  avail  to  support  a 
dismissal  although  the  plaintiff  is  in 
default  when  the  motion  is  heard. 
Ponsardin  v,  Stear,  32  Beav.  666. 

Prooeedingt  on  Motion  for  Hew  Trial. — 
An  order  of  the  court  dismissing  the 
proceedings  on  a  motion  for  a  new 
trial  cannot  be  set  aside  on  an  ex  parte 
application.  Greehn  v.  Marker,  67 
Cal.  364. 

6.   Dobede  v,  Edwards,  11  Sim.  454. 

6.   Bowlatt  V.  Cattell,  2  Hare  186. 

Omission  of  Name. — Where  the  name 
of  one  defendant  is  omitted  the  notice, 
is  irregular  and  dates  only  from  its; 
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Informal  Kotieo. — The  informality  of  a  notice  of  motion  will  not 
necessarily  invalidate  it.^ 

10.  Notice  of  Siscontinuance. — Notice  of  a  discontinuance  at 
common  law  is  not  required  to  be  served  in  writing*  unless  for 
the  purpose  of  saving  costs.'  The  oral  notice  is  sufficient  in 
any  event  to  terminate  the  old  and  authorize  a  new  suit.* 

11.  Grounds  of  Dismissal—^.  Want  of  Jurisdiction— (i)  Of 
Subject  Matter — (a)  in  eeneral. — A  dismissal  of  a  proceeding  may 
generally  be  had  when  the  trial  court  has  no  jurisdiction  of  the 
subject   matter,*  unless  a  statute  provides  for  a  removal  to  a 

Pollard  V.  Doyle,  2  W. 


amendment 
R.  509. 

Error  in  Defondant't  Name. — Where 
the  motion  was  entitled  in  the  name 
of  the  plaintiff  and  three  defendants, 
one  having  been  struck  out  by  amend- 
ment previously,  it  was  denied.  Bow- 
latt  V,  Cattell,  2  Hare  186. 

1.  Dismissal  after  Hotioe  of  Disoontina- 
anoe. — After  a  notice  of  discontinuance 
and  tender  of  costs  the  judge  at  the 
same  circuit  may,  notwithstanding, 
make  an  order  dismissing  a  complaint 
with  costs,  and  directing  an  extra 
allowance.  Moffatt  v.  Ford,  14  Barb. 
(N.  Y.)  577. 

2.  Ballou  V,  Ballou.  26  Vt.  673;  Hill 
V.  Dunlap,  15  Vt.  645. 

8.  Ballou  V.  Ballou,  26  Vt.  673;  Mead 
V.  Arms,  2  Vt.  180. 

Disoontinnanoo  before  Betnm  of  Writ. 
— Where  the  suit  is  discontinued  be- 
fore return  day,  and  no  costs  have  been 
incurred  by  the  defendant  before  the 
receipt  of  the  nptice  of  the  discontinu- 
ance, the  defendant  may  come  in  and 
claim  costs  unless  notice  is  given  in 
writing.     Fullam  v.  Ives,  37  Vt.  669. 

4.  Connecticut,  etc.,  R.  Co.  v, 
Newell,  31  Vt.  364;  Hill  v.  Dunlap, 
15  Vt.  645. 

Service  of  Hotioe. — Where  written 
notice  is  required  by  statute  it  may  be 
served  by  the  oflScer  who  served  the 
plaintiff's  writ.  Jewett  v,  Locke,  6 
Gray  (Mass.)  233. 

5.  Connecticut, — Wildman  v.  Rider, 
23  Conn.  172. 

///j««V.— Wakefield  v,  Goudy,  4  111. 

133. 

AV«/«f>&y.— Paul  v,  Rogers,  5  T.  B. 
Mon.  (Ky.)  169. 

Louisiana. — State  v.  Judge,  45  La. 
Ann.  1316;  Rose  v,  Whaley,  14  La. 
Ann.  374;  Gay  V.  Eaton.  28  La.  Ann.  i. 

Maine, — Stetson  v,  Corinna,  44  Me. 
29. 

Massachusetts, — King  v,  Dewey,  11 
Cush.  ^Mass.)  218. 


Michigan, — Nelson  v,  Hyde,  10 
Mich.  522;  Widner  v,  Olmstead,  14 
Mich.  124;  Thompson  v,  Thompson, 
70  Mich.  62. 

Missouri, — Dillard  v,  St.  Louis,  etc., 
R.  Co.,  58  Mo.  69;  Cook  V,  Decker,  63 
Mo.  328. 

Ne  w  Jersey ,  —  Swedesborough 
Church  V,  Shivers,  16  N.  J.  Eq.  453; 
Johnson  v,  Clarke  (N.  J.  Eq.  1894),  28 
Atl.  Rep.  558. 

New  York. — Gormly   v,   Mcintosh, 

22  Barb.  (N.  Y.)  271;  Ramsey  v.  Gould, 
57  Barb.  (N.  Y.)  398;  Fullerton  v,  Jack- 
son, 5  Johns.  Ch.  (N.  Y.)  276;  Smets 
V,  Williams,  4  Paige  (N.  Y.)  364; 
Bradt  v.  Kirkpatrick,  7  Paige  (N.  Y.) 
62;  Spear  V.  Given,  9  Paige  (N.  Y.)362. 

North  Carolina, — Dalton  v,  Webster, 
82  N.  Car.  279. 

Ohio. — Miller  v.  Truman,  2  Cine. 
Wkly.  L.  Bull.  (Ohio)  241;  Pittsburg, 
etc.,  R.  Co.  V.  Hurd.  17  Ohio  St.  144. 

Tennessee, — Bennett  v.  Wilkins,  5 
Coldw.  (Tenn.)  240;  Taul  v.  Collins- 
worth.  2  Yerg.  (Tenn.)  579;  Smith  v. 
Story,  I  Humph.  (Tenn.)  420;  McNew 
V.  Toby,  6  Humph.  (Tenn.)  28. 

Texas, — Henderson  v,  Kissam,  8 
Tex.  46;  Gouhenant  v,  Anderson,  20 
Tex.  459;  Sherwood  v,  Douthii,  6  Tex. 
224;  Bridge  v,  Ballew,  11  Tex.  269; 
Graham  v.  Roder,  5  Tex.  145;  Tarbox 
V.  Kennon,  3  Tex.  8;  Dwyer  v,  Bassett, 
63  Tex.  276. 

Vermont, — Stoughton  v,  Mott,  13  Vt. 
175. 

Virginia, — Hall  v.  Smith.  25  Gratt. 
(Va.)  70;  Jones  v,  Bradshaw,  16  Gratt. 
(Va.)355. 

West  Virginia. — Hughes  v.  Mount, 

23  W.  Va.  130;  Cresap  v.  Kemble,  26 
W.  Va.  603. 

Wisconsin.  —  Schroeder  v.  Lauben- 
heimer,  50  Wis.  484. 

United  States. — Cabot  v.  McMaster, 
CsFed.Rep.  533;  Nashua, etc. ,R. Corp. 
V.  Boston,  etc.,  R.  Corp.,  136  U  S. 
356;  Clark  V,  Woosler,  119  U.  S.  323; 
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proper  tribunal  instead  of  dismissal.* 

Extent  of  Bale. — The  rule  applies  to  all  classes  of  cases  and  all 
tribunals.     Thus  it  applies  to  chancery,*  to  actions  at  law,*  to 


Williams  v,  Hagood,  98  U.  S.  72;  Hol- 
lins  V.  Brierfield  Coal,  etc.,  Co.,  150  U. 

S.  371. 

England, — Anonymous,  Mos.  47; 
Brace  v,  Taylor,  2  Atk.  253;  Owens  v. 
Smith,  Comyns  715;  Holmes  v.  East- 
ern Counties  R.  Co.,  3  Jur.  N.  S.  737. 

As  to  Separate  Defendant. — A  bill  may 
bcdismissed  as  toone  codefendant  hav- 
ing a  separate  and  distinct  interest 
because  the  subject  matter  does  not 
come  to  the  jurisdictional  amount. 
Craig  V,  Williams,  90  Va.  500. 

Without  Pr^ndice.— The  dismissal 
should  be  without  prejudice  where  it 
is  based  on  the  ground  that  the  sub- 
ject matter  of  litigation  is  beyond  the 
jurisdiction  of  the  court.  Krolik  v, 
Bulkley,  58  Mich.  407. 

After  Bemoval  to  Federal  Court. — A 
*  motion  to  dismiss  a  suit  removed  to  a 
federal  court  may  be  made  there  by 
the  defendant  on  the  ground  that  the 
state  court  had  no  jurisdiction  of  it. 
Bentlif  v.  London  Finance  Corp.,  44 
Fed.  Rep.  667;  Parrott  v.  Alabama 
Gold  L.  Ins.  Co.,  5  Fed.  Rep.  391; 
Atchison  v,  Morris,  11  Fed.  Rep.  582; 
Small  V,  Montgomery,  17  Fed.  Rep. 
865;  Hendrickson  v,  Chicago,  etc.,  R. 
Co.,  22  Fed.  Rep.  569;  Kaufifman  v. 
Kennedy,  25  Fed.  Rep.  785:  Miner  f. 
Marktam,  28  Fed.  Rep.  387:  Perkins 
V.  Hendryx,  40  Fed.  Rep.  657;  Golden 
V.  Morning  News,  42  Fed.  Rep.  112, 
overruling  Sayles  v.  Northwestern 
Ins.  Co.,  2  Curt.  (U.  S.)  212. 

Boire  Faeiae  to  Berime  Judgment. — 
Where  a  revival  of  a  judgment  upon 
which  an  execution  had  been  issued 
unseasonably  is  unnecessary,  a  pro- 
ceeding by  scire  facias  to  revive  will  be 
dismissed  upon  motion  of  the  defend- 
ant as  a  useless  addition  of  costs. 
Buckner  r.  Pipes,  56  Miss.  366. 

1.  See  Old  Code  Miss.  (Hutch.) 776- 
779:  Trotter  v.  Erwin,  27  Miss.  772. 

2.  Anderson  v.  Ward,  6  T.  B.  Mon. 
(Ky.)  420;  Edwards  v.  Coleman,  6  T. 
B.  Mon.  (Ky.)  568;  Paul  v.  Rogers,  5 
T.  B.  Mon.  (Ky.)  168;  Stout  v.  Ash- 
ton,  5  T.  B.  Mon.  (Ky.)  251;  New  Or- 
leans, etc.,  R.  Co.  V,  Evans,  49  Miss. 
785;  Loomis  V.  Rosenthal,  67  Fed.  Rep. 
369;  Creagh  v.  Nugent,  Mos.  356. 

BiU  Merely  to  Rehear  WiU.— A  bill 


merely  to  rehear  and  establish  wills» 
etc.,  and  to  execute  the  trusts,  without 
praying  anything  more,  is  not  to  be 
brought  to  bearing,  and  if  brought  ta 
a  hearing  will  be  dismissed  with  costs. 
Manlor  v.  Whitaker,  Dick.  805. 

Joriediction  at  Inception  of  Suit.— 
But  the  rule  does  not  apply  where  the 
court  had  any  jurisdiction  whatever 
at  the  inception  of  the  suit,  if  the  ob- 
jection was  not  raised  at  the  time. 
Clark  r.  Woosler,  119  U.  S.  323. 

Bill  for  Ditoovery.— Where  jurisdic- 
tion depends  upon  discovery  a  bill 
will  be  dismissed  if  the  answer  denies 
the  facts  as  to  which  discovery  is 
sought.  Tappan  v,  Evans,  11  N.  H. 
323;  Jones  V.  Sherwood,  6  N.  J.  Eq. 
210. 

Fraud  or  Champerty. — The  bill  will  be 
dismissed  where  jurisdiction  is  ob- 
tained by  fraud,  Battelle  v.  Youngs- 
town  Rolling  Mill  Co.,  16  Lea  (Tenn.) 
355;  Kingman  v,  Holthaus,  59  Fed. 
Rep.  305;  or  where  the  suit  is  shown 
to  be  champertous,  Webb  v.  Arm- 
strong, 5  Humph.  (Tenn.)  379. 

FriToloni,  Fictitioni  Suit. — So  where 
the  court  becomes  satisfied  from  plain- 
tiff's evidence  that  the  prosecution  is 
frivolous,  Kincaid  r.  Bradshaw,  6 
Baxt.  (Tenn.)  102;  or  fictitious.  Jud- 
son  V,  Flushing  Jockey  Club,  14  Misc. 
Rep.  (N.  Y.  C.  PI.)  562;  holding  that 
the  motion  to  dismiss  such  an  action 
may  be  made  by  an  attorney  as  ami- 
cus curia. 

Withdrawal  of  Money  Paid  into  Court. 
— Where  the  plaintiff  has  withdrawn 
the  money  paid  into  court  in  full  set- 
tlement of  the  action,  the  bill  may  be 
dismissed.  Gardner  v.  Black,  98  Ala. 
638;  Hanson  v,  Todd,  95  Ala.  328. 

Prior  Disposal  of  Subject  Matter.— So 
where  the  plaintiff  has  prior  to  the 
institution  of  the  suit  disposed  of  all 
his  interest  therein,  the  bill  will  be 
dismissed.  Barron  #.  Jacobs,  38  La. 
Ann.  370. 

8.  Wakefield  v,  Goudy,  4  111.  133; 
Matter  of  Corbett's  Petition,  9a  Hun 
(N.  Y.)  182;  Ballance  v.  Underbill.  4 
111.  453;  Gadsden  First  Nat.  Bank  v, 
Pinson,  105  Ala.  588;  McClure  v.  Lay, 
30  Ala.  208;  Mills  V,  Long,  58  Ala. 
460. 
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appellate   courts,^  to  special   proceedings,*  to    probate  courts,* 
and  to  inferior  courts.* 

(b)  Objeotion  How  Taken—At  Law  Generally. — A  motion  to  dismiss 
for  lack  of  jurisdiction  is  appropriate  at  law  only  where  the 
defect  appears  on  the  face  of  the  record.*  More  correct  prac- 
tice requires  the  objection  to  be  taken  by  answer  or  demurrer,® 
or  by  a  rule  on  the  plaintiff  to  show  cause  why  the  suit  should 
not  be  dismissed.'^ 

Under  Code  Prooedure.  — Under  the  code  practice  the  question  can- 
not be  raised  by  motion,**  as  all  objections  to  the  court's  jurisdic- 

1.  Royston's  Appeal,  53  Wis.  617; 
Fleming  v.  Limebaugh,  2  Mete.  (Ky.) 
267;  McKilrick  v,  Peter,  5  Dana 
(Ky.)  587:  Bassett  v,  Oldham,  7  Dana 
(Ky  )  168;  Hoskins  v.  Roberts,  2 
B.  Mon.  (Ky.)  263;  Kinkaid  v.  Hiatt, 
24  Neb  562:  Miller  v.  Miller,  25  W. 
Va.  495;  Coleman  v.  Anderson.  29 
Gratt.  (Va.)425;  Gormly  v.  Mcintosh, 

22  Barb.    (N.     Y.)    272;    Malone    v. 
Clark,  2  Hill(N.  Y.)658. 

Limitation  of  the  Rnle. — But  the  rule 
is  necessarily  limited  to  cases  where 
the  want  of  jurisdiction  appears  on 
the  face  of  the  proceeding.  Gormly 
V.  Mcintosh,  22  Barb.  (N.  Y.)  272. 

2.  Trester  v,  Missouri  Pac.  R.  Co., 

23  Neb.  242  ;  Denver,  etc.,  R.  Co.  v. 
Church,  7  Colo.  143. 

Statutory  Frooeedings  in  Arreit. — A 
statutory  proceeding  for  the  arrest  of 
a  debtor  on  mesne  process  will  be 
dismissed  unless  the  provisions  re- 
quired by  statute  are  strictly  followed. 
Bailey  v.  Carville,  62  Me.  524. 

8.  Matter  of  Dupuy's  Estate  (Su- 
preme Ct.),  28  N.  Y.  St.  Rep.  42. 

New  York  Snrrogate'f  Conrt. — In  New 
York  where  the  proof  in  a  surrogate's 
court  shows  a  compromise  and  settle- 
ment of  the  petitioner's  claim,  there- 
by sustaining  the  allegations  of  the 
answer  to  the  extent  of  creating  a 
disputed  claim  or  question  as  to 
whether  there  was  an  accord  and  sat- 
isfaction, or  whether  the  estate  in 
equity  was  entitled  to  a  relief  or  dis- 
charge from  a  judgment,  the  proceed- 
ings should  be  dismissed,  as  the  court 
has  no  jurisdiction  to  try  the  issue. 
Matter  of  Corbett's  Petition,  90  Hun 


(N.  Y.)  186. 

4.  Lybrand  v.  Carson,  2  Pin.  (Wis.) 
33  ;  Hamilton  v,  McDonald,  18  Cal. 
128  ;  Hughes  v.  Mount,  23  W.  Va. 
130  ;  Gould  V.  Patterson,  87  Hun  (N. 


Y.)   533  ;    Koon  v.    Mazuzan,  6   Hill 
(N.    Y.)  44 ;  Bowyer    v,    Schofield,    i 


Abb.  App.  Dec.  (N.  Y.)  183  ;  White  v. 


Place,  40  Hun  (N.  Y.)  481  ;  Mill- 
banks  V,  Coonley  (Supreme  Ct.).  17 
N.  Y.  St.  Rep.  533. 

6.  Upham  v.  Bradley,  17  Me.  425  ; 
Gage  V,  Gannet,  10  Mass.  176  ;  Badg- 
er V.  Towle,  48  Me.  20. 

Plea  in  Abatement. — Where  not  ap- 
parent on  the  face  of  the  record  it  can 
be  taken  advantage  of  only  by  plea  in 
abatement.  Badger  v,  Towle,  48  Me. 
20. 

Omission  of  Allegation.— The  mere 
failure  of  a  plaintiff  to  make  the  alle- 
gation, necessary  for  jurisdiction,  that 
the  land  which  is  the  subject  of  the 
suit  lies  within  a  certain  county,  will 
not  authorize  the  motion.  Upham  v, 
Bradley,  17  Me.  423. 

Counter  Affidavits. — Special  reasons, 
if  any,  may  on  such  a  motion  be  set 
forth  in  opposing  affidavits,  and  the 
court  will  judge  of  its  own  jurisdiction 
in  the  exercise  of  a  discretionary 
power.  Dewitt  r.  Buchanan,  54  Barb. 
(N.Y.)3i. 

Question  for  Jury. — A  suit  cannot  be 
properly  dismissed  for  lack  of  juris- 
diction on  any  question  which  should 
properly  go  to  the  jury.  Belcher  v. 
Van  Dusen,  37  111.  281. 

6.  Twine  v,  Carey,  2  Okla.  249  ; 
Bicycle  Stepladder  Co.  v.  Gordon,  57 
Fed.  Rep.  529. 

7.  Ratcliflf  V,  Polly,  12  Gratt.  (Va.) 
528. 

Want  of  Citiienihip. — Formerly  in  the 
federal  courts  the  objection  to  the 
jurisdiction  from  a  denial  of  the  com- 
plainant's averment  of  citizenship 
could  only  be  raised  by  a  plea  in 
abatement  or  by  demurrer,  and  not  by 
answer.  But  this  rule  was  modified 
by  the  Act  of  March  3,  1875,  i8 
Stat,  at  L.  472,  determining  the  juris- 
diction of  the  United  States  Circuit 
Courts.  Nashua,  etc.,  R.  Corp.  v, 
Boston,  etc.,  R.  Corp.,  136  U.  S.  356. 

8.  Delaware,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  12  Misc.  Rep.  (N. 
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tion  are  properly  taken  by  demurrer  or  answer.* 

(e)  Who  may  Moto  to  DiamiM. — It  is  immaterial  by  whom  the  motion 
is  made,*  as  the  court  may  dismiss  on  its  own  motion.* 

(d)  Proper  Time  fmr  Motion. — Such  a  motion  may  be  made  and 
granted  at  any  time.*     It  is  never  unseasonable.' 

InChanoory  the  rule^appHes  where  the  defect  of  jurisdiction  ap- 
pears on  the  face  of  the  bill.* 

(0)  By  Nontoit. — Under  the  English  practice  the  judges  were  ac- 
customed to  direct  a  nonsuit  where  it  was  clear  that  the  action 


Y.  Supreme  Ct.)  230;  Atlantic,  etc., 
Tel.  Co.  r.  Baltimore,  etc..  R.  Co.,  87 
N.  Y.  357 ;  Toronto  General  Trust 
Co.  V.  Chicago,  etc.,  R.  Co.,  32  Hun 
(N.  Y.)  192. 

1.  Delaware,  etc..  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  12  Misc.  Rep.  (N. 
Y.  Supreme  Ct.)  230. 

After  Complaint  Stricken  Ont.— It  is 
appropriate  to  dismiss  an  action  after 
a  complaint  has  been  stricken  out  by 
consent  of  parties.  Smith  v.  Ling.  73 
Cal.  72. 

For  Failoro  to  Enter  Judgment. — A 
code  provision  that  an  action  may  be 
dismissed  upon  failure  to  enter  a 
judgment  within  a  defined  time  after 
the  rendition,  is  construed  as  direc- 
tory only.  The  neglect  to  enter  the 
judgment  may  therefore  be  excused 
and  the  order  of  dismissal  be  refused. 
Rosenthal  v.  McMann,  93  Cal.  505  ; 
Marshall  v,  Taylor,  97  Cal.  422. 

a.  Wildman  t/.  Rider,  23  Conn.  172. 

An  Amions  Cnria  may  make  the  mo- 
tion. Haley  v.  Eureka  County  Bank, 
21  Nev.  127. 

8.  State  V,  Judge»  45  La.  Ann.  1316; 
Bland  v.  Fleeman.  29  Fed.  Rep.  669; 
St.  Louis  R.  Co.  ».  Pacific  R.  Co.,  52 
Fed.  Rep.  770. 

Citiienthip  of  Parties. — Where  the 
bill  does  not  contain  proper  allega- 
tions as  to  the  citizenship  of  parties 
it  may  be  dismissed  by  the  court  on 
its  own  motion.  Carlsbad  v.  Tibbetts, 
51  Fed.  Rep.  852. 

4.  Twine    v.    Carev,    2    Okla.    249; 
Rhode  Island  v.  Com.,  12  Pet.  (U.  S.) 
660;  Buffalo  V.  Pocahontas.  85  Va.  225; 
Morgan  v.  Carson.  7  Leigh  (Va.)  238; 
Green  v.  Massie,  21  Gralt.  (Va.)  356; 
Jones    V,    Bradshaw,   16   Gratt.  (Va.) 
355:  State  r.  Judi^e,  45  La.  Ann.  1316. 
Criminal  ProBoontion.— The  same  rule 
applies  of  course  to  a  criminal  prose- 
cution.    State  V,   Haynes.  3«>  Vt.  565. 
6.  Stoughton  V.  Mott,  13  Vt.  175. 
After  Verdict. — A  motion  to  dismiss 


may  accordingly  be  made  after  ver- 
dict.    Stetson  V,  Corinna,  44  Me.  29. 

And  so  an  action  of  replevin  was 
then  dismissed  because  the  amount 
involved  was  less  than  that  required 
by  statute  to  vest  jurisdiction.  King 
V.  Dewey,  11  Cush.  (Mass.)  218. 

As  Motion  in  Arrest.— Where  made 
after  verdict  the  motion  to  dismiss  may 
be  treated  as  a  motion  in  arrest  of  judg- 
ment.    Stetson  V.  Corinna,  ^  Me.  29. 

Bireoting  Verdict.— If  the  want  of 
jurisdiction  is  not  made  apparent  until 
after  the  jury  is  sworn,  the  court  may 
instruct  the  jury  to  find  for  the  de- 
fendant on  the  ground  of  want  of 
jurisdiction  in  the  justice.  Hoskins 
V,  Roberts.  2  B.  Mon.  (Ky.)  263. 

6.  Municipal  Investment  Co.  v, 
Gardiner.  62  Fed.  Rep.  954. 

Where  Proof  Boqnired.— Where  the 
grounds  of  the  motion  are  required  to 
be  supported  by  proof,  the  bill  cannot 
be  dismissed  except  upon  what  may 
be  regarded  as  a  final  hearing  upon 
pleadings  and  facts  brought  in  by 
way  of  stipulation.  Atty.-Gen.  v. 
Lake  County  Supervisors,  33  Mich.  289. 

Denial  of  Jnriodictional  AUegationi. — 
Under  code  procedure,  where  the  ju- 
risdictional facts  alleged  in  the  com- 
plaint are  denied  by  the  answer  the 
question  becomes  one  of  fact  to  be  de- 
termined on  the  hearing,  and  where 
want  of  jurisdiction  appears  in  the 
progress  of  the  trial  the  court  must 
dismiss.  Love  v.  Morrill,  19  Oregon 
545. 

Plaintiff's  Assignment  of  Interest. — In 
an  action  for  the  infringement  of  a 
patent  right  a  motion  to  dismiss  the 
bill  after  decree  upon  a  master's  re- 
port, upon  the  ground  that  the  plain- 
tiff had  parted  with  his  interest  by 
assignment  pending  the  suit,  was  prop- 
erly overruled  where  such  assignment 
was  not  made  until  after  the  time 
when  the  computation  of  profits  ended. 
Dean  v.  Mason,  20  How.  (U.  S.)  198. 
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could  not  be  maintained,*  even  where  the  objection  appeared  on 
the  face  of  the  record  and  might  be  taken  advantage  of  by  motion 
in  arrest  of  judgment  or  writ  of  error.* 

(2)  Of  Person — in  General. — The  motion  to  dismiss  the  action 
may  be  based  on  the  failure  of  the  plaintiff  to  bring  the  person  of 
the  defendant  within  the  jurisdiction  of  the  court.^  The  rule 
applies  to  actions  at  law  under  modified  common-law  practice,* 
to  bills  in  chancery,*  and  to  actions  brought  under  code  pro- 
cedure.* 


1.  Sadler  v.  Robins,  i  Campb.  253. 

8.  Sadler  v,  Robins,  i  Campb.  253. 

Suit  on  Foreign  Jndgment. — This 
practice  was  resorted  to  wKere  a  suit 
in  assumpsit  was  brought  upon  a 
foreign  decree  which  was  not  com- 
pleted and  final  at  the  time  the  action 
was  brought.  Sadler  v,  Robins,  i 
Campb.  253. 

Amount  in  Controveny.— So  a  nonsuit 
may  be  taken  in  some  jurisdictions 
because  the  amount  in  controversy  is 
not  within  the  jurisdiction  of  the 
court.  Wilson  v,  Owens,  i  How. 
(Miss.)  126:  Mera  v.  Scales,  2  Hawks 
^N.  Car.)  364;  Vaughan  v.  Cade,  2 
Rich.  (S.  Car.)  49;  Sanders  v.  Gage, 
Cheves  (S.  Car.)  165.  See  also  article 
Amount  in  Controversy,  vol.  i,  p. 
717.  Unless  statutes  allow  the  plain- 
tiff to  show  by  affidavit,  after  the  jury 
has  found  for  a  less  sum,  that  the  ju- 
risdictional sum  for  which  the  suit  is 
brought  is  really  due,  but  that  for 
want  of  proof  or  bv  statute  of  limita- 
tions a  recovery  of  part  could  not  be 
had.  Johnston  v,  Francis,  13  Ired. 
<N.  Car.)  465. 

8.  Searles  v.  Hardy.  75  Me.  461; 
Mclntyre  v.  Mclntyre,  Wright  (Ohio) 
135;  O'Fallon  Bldg.  Co.  r.  Rodrigues, 
6  Mo.  App.  576;  Callender  v,  Paines- 
ville.  etc.,  R.  Co.,  11  Ohio  St.  516; 
Houston  V.  San  Francisco,  47  Fed. 
Rep.  337. 

A  Flea  in  Abatement  is  not  required. 
Parker  V.  Porter,  4  Yerg.  (Tenn.)8i. 

4.  Martin  v,  Wiggin  (N.  H.  1892),  29 
Atl.  Rep.  450;  Jones  v.  Smith,  3  N.  H. 
108:  Wilbur  V.  Abbot,  58  N.  H.  272; 
Clough  V,  Moore,  63  N.  H.  in;  Sleeper 
V.  Free  Baptist  Assoc,  58  N.  H.  27; 
Searles  v.  Hardy,  75  Me.  461. 

5.  Austin  V,  Richardson,  i  Gratt. 
(Va.)  310;  Price  v,  Pinnell,  4  W.  Va. 
^96. 

BefeotiTe  Prayer  fmr  Subpoena. — Where 
the  prayer  for  subpoena  in  a  bill  in 
chancery  does  not  contain  the  names 


of  defendants  they  may  have  the  bill 
dismissed.  Carlsbad  v,  Tibbetts,  51 
Fed.  Rep.  852. 

On  Affldavits  of  Nonresidenoe. — R.  filed 
a  bill  in  i860  against  P.,  alleging  the 
latter  to  be  a  nonresident.  No  process 
was  served  upon  him  and  no  order  of 
publication  was  had.  In  1861  R.  filed 
an  affidavit  that  P.  was  a  nonresident, 
but  no  attachment  was  issued.  P. 
answered  the  bill,  objecting  to  the  ju- 
risdiction of  the  court  upon  the  ground 
of  want  of  service  of  process  and 
also  fully  answering  the  bill.  The  bill 
was  dismissed,  it  being  held  that  the 
allegation  of  the  bill  that  P.  was  a  non- 
resident and  the  affidavit  of  R.  to  the 
same  effect  were  equivalent  to  a  return 
of  the  officer  that  he  was  a  nonresident. 
Price  V,  Pinnell,  4  W.  Va.  296. 

6.  Seurer  v.  Horst,  31  Minn.  479. 

Snbetitnted  Defendant.— An  action  may 
be  dismissed  upon  failure  of  the  plain- 
tiff to  comply  with  an  order  of  the 
court  directing  that  the  summons  and 
amended  complaint  be  served  by  the 
plaintiff  within  a  specified  time  upon  a 
substituted  defendant  in  an  action  of 
interpleader.  Hooper  v.  Balch,  31 
Minn.  276. 

In  California  subdivision  7  of  section 
581  of  the  Code  Civ.  Pro.,  which  pro- 
vides that  an  action  shall  be  dismissed 
'*  unless  summons  shall  have  been  is- 
sued within  one  year  and  served  and 
return  thereon  made  within  three  years 
after  the  commencement  of  said  ac- 
tion," does  not  limit  the  time  for  ser- 
vice of  the  summons  to  one  year  after 
the  commencement  of  the  action,  but 
fixes  the  extreme  limit  of  time  both  for 
the  service  of  summons  and  the  return 
of  summons  at  three  years;  but  the  ^ 
question  as  to  whether  there  has  been 
reasonable  diligence  in  making  the 
service  within  the  time  limited  is  left 
an  open  one  to  be  considered  and  de- 
cided by  the  court  upon  the  facts  of 
each  particular  case.    Murray  v,  Glee- 
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Honfenrioe  on  a  Codefendant. — A  complaint  can  be  dismissed  for 
nonservice  of  summons  on  a  defendant,*  unless  service  is  excused 
under  the  statute,  or  the  defendant  not  served  is  shown  by  a 
proper  return  to  be  dead  or  beyond  the  jurisdiction.*  But  the 
qualification  last  stated  does  not  hold  when  a  complete  determi- 
nation of  the  controversy  cannot  be  had  without  the  presence  of 
the  defendant.* 

b.  Want  of  Equity— (i)  In  General. — In  chancery  a  bill  will 
be  dismissed  whenever  its  allegations  disclose  a  want  of  equity 
in  the  complainant,*  as  where  a  party  seeking  specific    perform- 

son,  icx)  Cal.  511;  Kreiss  v,  Hotaling, 
99  Cal.  383. 

Prior  10  the  amendment  under  the 
statute  providing  that  the  summons 
must  be  issued  within  one  year  after 
filing  the  complaint, but  without  express 
limitation  as  to  the  time  within  which 
service  and  return  should  be  made,  it 
was  held  that  service  must  be  made 
within  a  reasonable  time,  and  if  not  so 
made  it  was  ground  for  a  dismissal  of 
the  action.  Murray  v.  Gleeson,  100 
Cal.  512;  Grigsby  v.  Nopa  County,  36 
Cal.  585;  Carpentier  v.  Minturn,  39 
Cal.  450;  Eldridge  v,  Kay,  45  Cal.  49; 
Lander  v.  Flemming,  47  Cal.  614;  Dig- 
gins  V,  Thornton.  96  Cal.  417. 

1.  Kalisket/.  Weil,  24  Civ.  Pro.  Rep. 
(N.  Y.  C.  PI.)  248;  Graham  v,  Marks. 
95  Ga.  38. 

On  Joint  Contract.— And  in  an  action 
against  joint  defendants  sued  on  a 
joint  contract  a  motion  to  dismiss  the 
action  may  be  made  by  one  defendant 
for  failure  to  serve  another.  Graham 
V,  Marks,  95  Ga.  38. 

Coplaintiff  whon  Bound  by  Diimiifal. — 
Where  a  party  is  aware  that  he  has 
been  joined  as  a  coplaintifif,  and  makes 
no  objection,  he  will  be  bound  by  the 
decree  of  dismissal.  Doggett  f .  Helm, 
17  Gratt.  (Va.)  96.  • 
•    2.  Graham  v.  Marks,  95  Ga.  38. 

8.  Kaliske  v.  Weil,  24  Civ.  Pro.  Rep. 
(N.  Y.  C.  PI.)  248. 

Enticing  Defendant  within  State. — 
Where  the  defendant  is  enticed  into 
the  state  for  the  purpose  of  procuring 
service  of  summons  it  maybe  set  aside, 
but  the  dismissal  of  the  action  on  that 
ground  is  erroneous.  Beacom  v.  Rog- 
ers. 79  Hun  (N.  Y.)  220. 

4.  Alabama, — Bryant  v.  Peters,  3  Ala. 
167;  Haughy  v,  Strang,  2  Port.  (Ala.) 
177;  Freeman  v,  McBroom,  11  Ala.  943; 
Espy  V,  Comer,  76  Ala.  501;  Lesslie  v, 
Richardson,  60  Ala.  563. 

Arkansas, — Meu«  v.  Anthony,  1 1 
Ark.  411. 


Florida, — Sauls  v.  Freeman,  24  Fla. 
209;  Freeman  v.  Timanus,  12  Fla.  393. 

Georgia, — Hammett  v,  Christie,  21 
Ga.  251. 

Illinois, — Edwards  v,  Beaird,  I  III. 
70;  Fisher  v.  Stone,  4  111.  68;  Warder 
V.  Cornell,  105  111.  169;  Harris  v.  Gal- 
braith,  43  111.  309. 

Indiana. — GuUett  t/.Housh,  7  Blackf. 
(Ind.)  52. 

A'gntucky,  —  'Bobh  v,  Bobb,  3  Litt. 
(Ky.)  240;  Smith  v.  Frost,  i  Bibb(Ky.) 
375;  Lewis  V,  Morton,  5  T.  B.  Mon. 
(Ky.)  3;  Shropshire  v,  Reno,  5  Dana 
(Ky.)  586;  Buford  v.  Pawling,  5  Dana 
(Ky.)  284. 

Maine, — Warren  v.  Westbrook  Mfg. 
Co.,  86  Me.  32;  Rockland  v,  Rockland 
Water  Co.,  86  Me.  55. 

Massachusetts, — Tuck  v.  Manning, 
150  Mass.  211;  Provident  Institution 
V,  White,  115  Mass.  112;  Amy  v.  Man- 
ning, 149  Mass.  487:  Graves  v,  Gold- 
thwait,  153  Mass.  268. 

Mississippi, — Clary  v,  Lowry,  51 
Miss.  879. 

New  Jersey,— ^X-^  v,  Ely,  20  N.  J.  Eq. 
44;  Blauvelt  v.  Ackerman,  20  N.  J.  Eq. 
141;  Campbell  v,  Zabriskie,  8  N.  J. 
Eq.  356. 

TVwwi'jj/'^.— Garner  r.Hewet,  2  Yerg. 
(Tenn.)498;  Earles  v,  Earles,  3  Head 
(Tenn.)  366;  Thompson  i\  Paul.  8 
Humph.  (Tenn.)  114. 

United  States,— B^ktr  v.  Biddle,  I 
Baldw.  (U.  S.)  417;  Scott  v,  Neely.  140 
U.  S.  106;  Russell  V,  Kern,  64  Fed. 
Rep.  581;  Hohorst  V.  Hamburg-Ameri- 
can Packet  Co.,  148  U.  S.  262. 

England, — Williams  v,  Williams.  I 
Ch.  Cas.  252;  Molesworth  v.  Verney, 
Dick.  667;  Garrett  v.  Noble,  3  L.  J.  N. 
S.  Ch.  159;  Waine  v.  Crocker,  31  L.  J. 
Ch.  285;  Sawyer  v.  Mills,  19  L.  J.  N.  S. 
Ch.  242;  Hutton  V,  London,  etc.,  R.  Co., 
18  L.  J.  N.  S.  Ch.  345;  Governors,  etc., 
V,  Swan,  5  Bro.  P.  C.  429;  Atty.-Gen.  v. 
Skinners'  Co.,  5  Sim.  596;  Willingham 
V,  Joyce,  3  Ves.   Jr.    168;   Lawson   v. 
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ance  of  a  contract  insists  upon  obtaining  an  unconscionable  advan- 
tage,* or  where  the  matters  set  out  in  the  bill  do  not  present  a 
material  issue,*  or  where  it  is  manifest  that  the  complainant  has 
no  legal  interest  in  the  subject  matter  of  litigation.^  Such  a  dis- 
missal is  equivalent  to  a  dismissal  for  want  of  jurisdiction.* 

(2)   Objection  How  Raised— Vndw  strict  Cluuioory  Practice  the  equity 
of  a  bill  can  be  questioned  only  on  demurrer  or  on  the  hearing.* 


Laude,  Dick.  346 ;  Wright  v.  Barlow, 
Dick.  43;  Gossip  v,  Wright,  9  Jur.  N. 
S.  592;  Hannah  v.  Hodgson,  30  Beav. 
19. 

BiU  to  Settle  EiUte.—A  bill  in  chan- 
cery to  settle  an  estate,  which  does  not 
show  the  extraordinary  circumstances 
justifying  the  court  of  equity  in  taking 
the  estate  out  of  the  hands  of  the  Pro- 
bate Court,  will  be  dismissed.  Shepard 
V.  Speer,  140  111.  247. 

Bill  to  Beach  Fund  Paid  into  Coort. — 
A  creditor  of  a  defendant  who  has  no 
legal  interest  in  a  fund  paid  into  court 
to  cover  a  lien  of  the  defendants,  can- 
not maintain  a  bill  against  the  defend- 
ant and  the  clerk  to  apply  the  fund  to 
the  payment  of  the  debt,  and  the  bill 
will  be  dismissed.  Tuck  v.  Manning, 
150  Mass.  211. 

Bill  to  Protect  Title.— But  a  bill  to 
protect  a  title  will  not  necessarily  be 
dismissed  because  a  court  of  law  has 
certified  that  the  plaintiff  has  no  title 
on  a  case  previously  directed  out  of 
equity,  as  the  court  in  chancery  may 
come  to  a  different  conclusion.  Brooke 
V.  Clarke,  i  Swanst.  550. 

(Question  of  Compulsory  Answer  under 
Oath. — A  motion  to  dismiss  for  want  of 
equity  is  not  the  proper  mode  of  test- 
ing the  question  whether  the  com- 
plainant can  call  upon  the  defendant 
to  answer  a  part  of  the  bill  under  oath 
and  waive  the  oath  as  to  another  part. 
Henderson  v,  Mathews,  i  Lea  (Tenn.) 
34. 

1.  Townsend  v.  Alexander,  2  Ohio 
18. 

Both  Parties  Wrong.— Where  both 
parties  are  guilty  of  wrongdoing,  both 
a  bill  and  cross  bill  will  be  dismissed. 
Hoff  V.  Hoff,  48  Mich.  281. 

Based  on  Fraud.  —  Or  where  the 
plaintiff's  bill  is  based  upon  a  docu- 
ment fraudulently  obtained  it  may  be 
dismissed.  Adams  v.  Sworder,  i  N. 
R   '546. 

Vexatious  Suit. —The  mere  fact  that  a 
suit  is  malicious  or  vexatious  will  not 
authorize  its  dismissal  unless  it  is 
very  clear  that  the  plaintiff's  cause  of 
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action  is  not  a  meritorious  one,  or 
that  the  plaintiff  is  estopped  from 
prosecuting  it.  Ramsey  z.  Erie  R. 
Co.,  8  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 
Ct.)  174. 

2.  Beidel  v.  Gamble,  13  Fla.  278. 

Prior  Abjudication. — So  where  a  bill 
to  restrain  further  proceedings  under 
a  judgment  at  law  sets  up  facts 
already  alleged  as  a  defense  to  the 
judgment  and  concluded  by  it,  the  bill 
will  be  dismissed.  Hopkins  v,  Mec}- 
ley.  99  111.  509. 

Extent  of  Eule.— The  rule  does  not 
apply  where  there  is  equity,  but  de- 
fectively set  forth,  or  where  the 
equity  is  apparent  only.  In  such  in- 
stances the  party  defendant  must  de- 
mur, pleads  or  answer.  Fisher  z/.  Stone, 

4  111.  68. 

8.  Crain  v.  Kennedy,  85  111.  340; 
McMahon  v,  Rooney,  93  Mich.  390. 

4.  Richards  v.  Lake  Shore,  etc.,  R. 
Co.,  124  111.  516. 

Sue  Xotu. — Since  there  is  no  juris- 
diction, the  dismissal  may  be  made 
upon  the  voluntary  action  of  the 
court.  Harris  v.  Galbraith.  43  111. 
309;  Earles  v.  Earles,  3  Head  (Tenn.> 
366;  Lane  v.  Farmer,  11  Lea  (Tenn.) 
568. 

5.  Brill  V.  Stiles,  35  111.  309;  Dupuy 
V.  Gibson,  36  111.  197  ;  both  cases  hold- 
ing that  a  motion  to  dismiss  on  that 
ground  is  not  appropriate. 

Waiver  of  Demurrer. — "Whether  a 
bill  shows  a  right  to  relief,  cannot  be 
determined  upon  motion.  In  this  case 
the  cause  should  have  been  set  down 
for  hearing  upon  bill,  answer,  replica- 
tion, and  proofs.  The  defendant,  by 
interposing  his  answer  to  the  bill, 
waived  the  right  to  demur."  Brill  v. 
Stiles,  35  111.  309. 

notion  Hade  on  Pleadings.  —  But 
where  the  motion  was  made  and  de- 
cided on  the  hearing  on  bill,  answers, 
and  general  replication,  the  motion 
was  nothing  more  than  a  hearing  on 
the  pleadings  as  presented.  Edwards. 
V,  Beaird,  I   111.  70;  Reece  v.  Darby „ 

5  111.  159- 

I  Volume  VI. 


InTolimUry  Tfrmination 


DISMISSAL. 


on  notion  of  Fartv. 


By  notion  nndor  Xodern  FrMtieo. — In  some  jurisdictions  a  bill  may  be 
-dismissed  for  want  of  equity  upon  motion.*  The  motion  has  the 
effect  of  and  may  be  regarded  as  a  general  oral  demurrer  to  the 
bill  so  far  as  constituting  an  admission  of  the  truth  of  all  the  facts 
well  pleaded  in  the  bill.*  But  it  does  not,  like  a  demurrer,  reach 
mere  defects  or  insufficiencies  of  pleading  curable  by  an  amend- 
ment,^ as  they  will  be  deemed  to  have  been  amended  on  the 
motion;*  and  as  a  general  rule  the  bill  will  not  be  dismissed  un- 
less it  is  clear  that  no  amendment  can  obviate  the  objection.* 

notion  Decided  on  Bill  Only. — The  motion  is  to  be  determined  on  in- 
spection of  the  bill  only  ;•  the  court  is  not  authorized  to  consider 
the  answer  and  proof.*^ 

On  the  Henring.— Since  the  objec- 
tion is  jurisdictional,  want  of  equity 
may  be  taken  advantage  of  on  the 
hearing,  although  not  raised  either 
by  demurrer  or  answer.  McGrew  r. 
Tombeckbee  Bank,  5  Port.  Ala.  547; 
Lockard  v,  Lockard,  16  Ala.  423: 
Freeman  v,  Mc Broom,  11  Ala,  943; 
Lesslie  v.  Richardson,  60  Ala.  563; 
Herbert  v.  Hobbs,  3  Stew.  (Ala.)  9; 
Moore  v.  Dial,  3  Stew.  (Ala.)  155; 
Freeman  v.  Timanus,  12  Fla.  393 ; 
Salamone  v,  Keiley,  80  Va.  94. 

It  was  said  in  Herbert  v.  Hobbs,  3 
Stew.  (Ala.)  14:  "We  believe  it  en- 
tirely consistent  with  the  rules  of 
practice  in  chancery,  and  not  repug- 
nant to  the  provisions  of  the  statute, 
to  dismiss  a  bill,  at  least  on  a  final 
hearing,  for  the  want  of  equity,  or  the 
want  of  jurisdiction,  though  the  bene- 
fit of  a  demurrer  is  not  prayed  in  the 
answer." 

1.  Hickey  v.  Stone,  60  111.  458;  Bry- 
ant V.  Peters,  3  Ala.  167:  Werborn  v, 
Kahn,  93  Ala.  203;  Grimes  v.  Grimes, 
143  111.  550. 

2.  Hickey  v.  Stone,  60  111.  458;  Brill 
T.  Stiles,  35  111.  305;  Clark  v.  Ewing,  93 
111.  572;  Wilson  V,  Weber,  3  111.  App. 
125;  Grimes  v.  Grimes,  143  111.  550; 
Emerson  v.  Western  Union  R.  Co.,  75 
111.  176;  Higgins  V.  Bullock,  73  111.  205; 
Vieley  v.  Thompson,  44  111.  11. 

"It  is  in  law  an  admission  of  the 
truth  of  the  facts  therein  stated,  and 
for  the  purposes  of  this  case  we  must 
concede  to  appellant  all  such  rights  as 
the  law  would  confer  on  him  by  reason 
of  the  actual  existence  of  the  facts 
stated  in  the  bill."   Clark  v,  Ewing,  93 

111.  575. 

In  Injonetion  Froeeedings. — A  motion 
to  dismiss  a  bill  to  enjoin  collection  of 
a  judgment  by  execution  was  held  to 
admit  that   the  complainant  was  not 


served  with  process  in  the  action  at 
law,  that  he  did  not  owe  the  plaintiff 
in  that  action,  that  the  return  of  the 
oflicer  on  the  summons  of  service  was 
untrue,  and  that  the  judgment  was  ob- 
tained by  fraud,  and  accordingly  that 
the  facts  presented  strong  equities  in 
favor  of  the  complainant;  and  a  denial 
of  the  motion  was  reversed  on  appeal. 
Hickey  v.  Stone,  60  111.  461. 

8.  Seals  v,  Robinson.  75  Ala.  368; 
Glover  v.  Hembree,  82  Ala.  324. 

4.  Seals  v.  Robinson,  75  Ala.  368; 
Haynes  v.  Short,  88  Ala.  566. 

fi.  Grimes  v.  Grimes,  143  111.  550; 
Thomas  v,  Adams,  30  111.  37;  Johnson 
V.  Freeport,  etc..  R.  Co.,  11 1  111.  417. 

Where  Ho  Leave  Aiked.— But  where  no 
leave  to  amend  is  asked,  a  substantial 
defect  which  might  have  been  amended 
below  will  support  the  decree  of  dis- 
missal although  it  was  not  based  there- 
on.    Espy  V.  Comer,  76  Ala.  505. 

6.  Bryant  r.  Peters,  3  Ala.  167:  Wer- 
born V.  Kahn,  93  Ala.  203;  Johnson  v, 
Freeport,  etc.,  R.  Co.,  in  111.  417. 

7.  Bryant  v.  Peters,  3  Ala.  167;  Wer- 
born V.  Kahn,  93  Ala.  203;  Webster  r. 
Thompson,  55  Ga.  431. 

It  was  said  in  Smith  v.  Bryan,  34 
Ga.  63:  "The  second  point,  which 
brings  under  consideration  the  merits 
of  the  case,  is  to  be  considered  without 
reference  to  the  answer.  It  is  in  the 
nature  of  a  general  demurrer  for  want 
of  equity,  and  must  be  decided  upon 
complainant's  allegations.  The  an- 
swer may  so  far  remove  the  equity  of 
a  bill  as  to  relieve  the  defendant  of  an 
injunction,  but  the  complainant  has 
unquestionably  the  right  to  proceed, 
and  establish  his  case,  by  aliunde 
proof,  if  he  can,  without  going  at 
length  into  the  case." 

MeritorioQS  Answer. — The  bill  can  de- 
rive no  aid  from  the  answer  although 


892 


Volume  VI. 


Involuntary  Termination 


DISMISSAL. 


on  notion  of  Party. 


(3)  Equity  Defectively  Stated. — The  motion  to  dismiss  for  want 
of  equity  goes  to  the  whole  bill;*  and  where  the  allegations  of  the 
bill  show  di  prima  facie  Q(\}x\ty -wYixch  maybe  sustained  upon  an 
appropriate  statement  of  the  facts  and  prayer  for  relief,  the  mo- 
tion will  be  denied  although  the  equity  be  defectively  stated.* 
In  such  cases  the  defendant  will  be  put  to  his  demurrer,  or  leave 
will  be  given  to  the  plaintiff  to  amend. ^  The  same  rule  applies 
where  a  bill  leaves  the  court  in  doubt  whether  after  a  hearing  the 
complainant  may  not  be  entitled  to  relief.* 

The  doctrine  sometimes  declared,  that  the  allegations  of  the  bill 
on  such  a  motion  must  be  construed  most  strongly  against  the 
complainant,  must  be  considered  in  the  light  of  the  foregoing 
principles.* 


the  latter  may  disclose  a  case  which 
would  entitle  the  plaintiff  to  relief, 
Lockard  v,  Lockard,  16  Ala.  423;  and 
although  the  defendant  admits  by  his 
answer  the  allegations  of  the  plaintiff, 
Belew  V.  Jones,  56  Miss.  342.  See,  for 
the  general  principle  upon  which  these 
decisions  are  based,  article  Bills  in 
Equity,  vol.  3,  p.  358. 

Bill  for  Iignnction. — A  bill  for  injunc- 
tive relief  which  has  equity  on  its  face 
will  not  be  dismissed  although  the 
answer  deny  all  equity.  Smith  v, 
Bryan,  34  Ga.  53. 

On  Demurrer  and  Xotion  to  Bismist,  the 
answer,  though  filed,  is  not  before  the 
court  except  so  far  as  the  demurrer 
may  under  the  statute  be  incorporated 
therein;  and  no  new  fact  set  up  in  evi- 
dence can  be  looked  to.  Werborn  v. 
Kahn,93  Ala.  203. 

The  Bnle  doalifled.— In  Ambler  v. 
Warwick,  i  Leigh  (Va.)  211,  it  was  said: 
**  If  the  bill  do  not  present  a  case  for 
the  jurisdiction  of  the  court,  and  other 
matter  appear  in  the  progress  of  the 
cause,  which  supplies  the  defect,  the 
defendant,  not  having  demurred  to  the 
bill,  cannot  object  to  the  jurisdiction 
at  the  hearing;  as,  if  the  bill  was  for 
an  account,  without  showing  that  the 
accounts  were  of  such  a  character  as 
to  give  jurisdiction,  and  that  appeared 
from  the  answer  or  proof.**  See  also 
Salamone  V.  Keiley,  8oVa.  94;  Ambler, 
V,  Warwick,  i  Leigh  (Va.)  196. 

1.  Randall  v.    Payne,   i  Tenn.  Ch. 

137. 

'*  The  motion  to  dismiss  for  want  c  t 
equity  only  lies  in  those  cases  in  which 
the  court  may,  mere  motu,  at  any  stage 
of  the  proceedings,  dismiss,  and  that 
is  when,  admitting  all  the  facts  stated 
in  the  bill,  whether  well  or  defectively 
pleaded^  the  complainant  is  entitled  to 


no  relief.**  Quinn  v.  Leake,  i  Tenn. 
Ch.  70. 

2.  Haynes  v.  Short, 88  Ala.  566;  Seals 
V,  Robinson,  75  Ala.  363;  Hooper  v. 
Savannah,  etc.,  R.  Co.,  69  Ala.  533; 
Fisher  v.  Stone,  4  111.  68;  Randall  v. 
Payne,  i  Tenn.  Ch.  137;  Quinn  v, 
Leake,  i  Tenn.  Ch.67;  Maysez/.  Biggs, 
3  Head  (Tenn.)  36;  Kerr  v,  Kerr,  3 
Lea  (Tenn.)  227;  Henderson  v.  Ma- 
thews, I  Lea  (Tenn.) 34;  Thompsons. 
Paul,  8  Humph.  (Tenn.)  114. 

**  It  should  be  entertained  only 
when,  admitting  the  facts  apparent  on 
the  face  of  the  bill,  whether  well  or 
illy  pleaded,  the  complainant  is  with- 
out right  to  equitable  relief.  When  it 
is  apparent,  if  the  facts  were  well 
pleaded,  a  case  for  relief  would  exist, 
the  defendant  should  be  put  to  a  de- 
murrer, specifying  the  grounds  of  ob- 
jection, affording  the  complainant  the 
opportunity  of  removing  them  by 
amendment."  Seals  v.  Robinson,  75. 
Ala.  368. 

Omitted  AUegation.— Where  a  bill  for 
a  writ  of  ne  exeat  was  defective  be- 
cause it  omitted  the  allegation  of  a  re- 
moval of  his  property  by  the  debtor, 
it  was  held  amendable,  and  a  dismissal 
on  motion  for  want  of  equity  errone- 
ous.    Fisher  v.  Stone,  4  111.  68. 

8.  Haynes  v.  Short,  88  Ala.  566; 
Thompson  v.  Paul.  8  Humph.  (Tenn.) 
114. 

4.  Carlisle  v.  Cooper,  18  N.  J.  Eq. 
241;  Hammett  v,  Christie,  21  Ga.  251. 

Baoonunendations  Disregarded. — The 
chancellor  may  disregard  a  recom- 
mendation by  a  master  in  chancery  for 
dismissal,  and  may,  notwithstanding, 
examine  and  hear  argument  upon  the 
equity  of  the  bill.  Blauvelt  r.  Acker- 
man,  20  N.  J.  Eq.  141. 

6.  Lockard  v,  Lockard,  16  Ala.  423.. 
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(4)  At  What  Time  and  What  Stage  of  Cause — ^in  Term. — A  mo- 
tion to  dismiss  a  bill  for  want  of  equity  must  generally  be  heard 
and  determined  in  term  time,*  as  it  involves  a  decision  on  the 
merits  of  the  bill,*  unless,  of  course,  a  statute  expressly  allows  a 
dismisi>al  in  vacation.' 

At  Wliat  Stage. — The  motion  may  be  made  at  any  stage  in 
the  proceedings*  after  the  pleadings  are  perfected  by  the  par- 
ties,* and  the  bill  may  accordingly  be  dismissed  on  the  final  hear- 
ing •  although  the  defendant  makes  default"^  and  the  bill  has 
been  taken  for  confessed  against  him  ;®  and  where  the  defendant 
has  demurred,  a  dismissal  cannot  be  had  by  him  before  the  final 
hearing.* 

(5)  By  One  Codefendant, — The  bill  may  be  dismissed  for  want 
of  equity  as  to  one  defendant  upon  sustaining  his  demurrer,**  leav- 
ing the  bill  standing  as  to  codefendants ;  **  and,  on  the  other  hand, 
one  defendant  may  upon  a  proper  motion  have  the  entire  bill  dis- 
missed for  want  of  equity  as  to  all,**  even  where  some  are  in  de- 
fault.** 


See   Thompson    v.    Paul,   8   Humph. 
<Tenn.)  114. 

1.  Solomon  v.  Peters,  37  Ga.  255. 

2.  Solomon  v,  Peters,  37  Ga.  255. 
holding  that  where  the  motion  is  heard 
in  vacation,  the  hearing  must  be  based 
on  an  order  made  in  term  time  author- 
izing it. 

In  Georgia  the  Act  of  1869.  Pamphlet 
Laws  136,  confines  hearing  in  vacation 
to  motions  arising  on  demurrer.  Gul- 
latt  V,  Thrasher,  42  Ga.  429. 

8.  Prior  Opportunity  to  Amend. — In 
Alabama  a  bill  or  cross  bill  should  not 
be  dismissed  in  vacation  on  demurrer 
or  motion  for  want  of  equity  without 
affording  an  opportunity  to  amend, 
unless  the  record  shows  incurable  de- 
fects.    Kyle  V.  McKenzie,  94  Ala.  236. 

4.  Bryant  v,  Peters,  3  Ala.  167; 
Haughy  v.  Strang,  2  Port.  (Ala.)  177; 
Lockard  v.  Lockard,  16  Ala.  423;  Free- 
man V.  McBroora,  11  Ala.  943;  Web- 
ster V.  Thompson,  55  Ga.  431;  Ed- 
wards V,  Beaird,  i  111.  70;  Fisher  v. 
Stone,  4  111.  68. 

5.  Betts  f.  Lewis,  19  How.  (U.  S.) 
72. 

6.  Salamone  v.  Keiley,  80  Va.  94; 
Herbert  v.  Hobbs.  3  Stew.  (Ala.)  9; 
Moore  v.  Dial,  3  Stew.  (Ala.)  155; 
Winkler  v.  Winkler.  40  111.  183. 

7.  Speidall  v.  Jervis,  Dick.  632; 
Semple  v,  McGatagan,  10  Smed.  &  M. 
(Miss.)  98. 

8.  Lockard  v.  Lockard,  16  Ala.  429. 
On  Hearing  for  Preliminary  Injunction. 

— Where  it  is  apparent  on  the  face  of 


a  bill  for  injunction  that  the  plaintiff 
will  not  be  entitled  to  the  relief  de- 
manded, dismissal  may  be  had  upon 
the  hearing  of  the  application  for  a 
preliminary  injunction.  Sauls  z/.  Free- 
man, 24  Fla.  209. 

Grant  of  Preliminary  Ii^nnotion.— The 
granting  of  a  preliminary  injunction 
does  not  prevent  the  dismissal  of  the 
bill  on  the  final  hearing  for  want  of 
equity.  Jenkins  v.  Nolan,  79  Ga. 
295. 

9.  Calhoun  v,  Powell.  42  Ala.  645. 

10.  Ballin  v,  Ferst,  55  Ga.  546. 

11.  Ballin  v.  Ferst,  55  Ga.546;  Cam- 
eron V,  Abbott,  30  Ala.  416. 

12.  Ballin  v.  Ferst,  55  Ga.  547. 

18.  Harrison  v.  Deremiah,  2  Bibb 
(Ky.)  349,  where  it  was  said:  '*  It  was 
contended  that  the  circuit  court  should 
have  decreed  against  the  defendant 
Friend,  against  whom  the  bill  had  been 
taken  for  confessed.  It  is  a  general 
rule  in  suits  at  law  that  if  one  defend- 
ant plead  to  the  whole  cause  of  action, 
and  the  other  suffers  judgment  to  go 
by  default,  if  a  verdict  be  in  favor  of 
the  plea  judgment  shall  be  entered 
for  both  defendants.  From  analogy 
the  rule  must  be  the  same  in  chancery. 
The  sufficiency  of  the  complainant's 
claim  was  put  in  issue  by  the  answer 
of  one  of  the  defendants  who  holds 
under  the  same  claim  with  Friend. 
Their  equity  being  defective,  the  court 
did  right  in  dismissing  the  bill  as  to 
all  the  defendants.*'  See  also  article 
Decrees,  vol.  5,  p.  994. 
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(6)  Under  Code  Procedure. — Complaints  in  equitable  actions 
under  the  codes  may  be  dismissed  for  want  of  equity.* 

c.  Remedy  at  Law — ^In  General.— A  bill  which  shows  that  the 
complainant    has   an    ample    remedy   at    law  will    be    dismissed 

parties    the 

Rogers  v.  Durant«  io6  U.  S.  644;  Scott 
V.  Neely,  140  U.  S.  117. 

Ho  Jurisdiction. — Such  a  dismissal  is 
equivalent  to  a  dismissal  for  want  of 
jurisdiction.  Richards  v.  Lake  Shore, 
etc.,  R.  Co.,  124  111.  516. 

Waiver  of  Objection. — If  a  bill  in 
equity  is  filed  to  restrain  the  enforce- 
ment of  an  execution  on  the  ground 
that  the  judgment  has  been  paid,  the 
defendant,  if  he  would  avail  himself 
of  the  defense  that  the  plaintiff  had  a 
remedy  at  law  by  motion  in  the  court 
from  which  the  execution  issued,  must 
do  so  by  motion  to  dismiss  the  bill,  or 
by  some  other  proper  means,  before 
answering  on  the  merits.  If  he  an- 
swers on  the  merits  he  waives  such 
defense.    Wood  v.  Currey,  49  Cal.  359. 

Legal  Title  to  Land. — So  a  court  of 
equity  will  not  entertain  a  bill  in 
equity  where  the  plaintiff  seeks  to  en- 
force a  merely  legal  title  to  land  with- 
out any  supervening  equity.  Free- 
man V.  Timanus,  12  Fla.  393. 

Stipulation  Inoonsietent  with  Demur- 
rer.— Where,  after  demurrer  to  a  bill 
in  equity  raising  the  question  of  want 
of  equity,  the  defendant  filed  a  stipula- 
tion waiving  the  objection  that  the  de- 
fendant had  a  remedy  at  law,  it  was 
held  by  a  divided  court  that  the  stipula- 
tion was  inconsistent  with  the  demur- 
rer, did  not  constitute  a  waiver  thereof, 
must  be  ignored,  and  that  the  bill  must 
be  dismissed.  Richards  v.  Lake  Shore, 
etc.,  R.  Co.,  124  111.  516. 

Bemedy  ^providently  Abandoned. — 
Defendant  recovered  a  judgment 
against  plaintiffs,  and  plaintiffs  filed 
their  petition  for  a  new  trial  under 
the  statute  on  the  ground  of  fraud; 
but  this  petition  was  dismissed  be- 
cause a  necessary  witness  was  absent 
in  Europe,  and  because  the  defendant 
promised  to  offer  a  compromise.  After- 
wards the  plaintiffs  brought  a  suit  in 
equity  to  set  aside  the  judgment  and  for 
a  new  trial  of  the  issues  on  which  the 
judgment  was  obtained.  It  was  held 
that  the  bill  in  equity  should  be  dis- 
missed because  they  had  a  remedy  at 
law  which  had  been  improvidently 
abandoned.  Dalhofi  v,  Keenan,  66 
Iowa  679. 


on    motion,*    although    where    there    are    several 

1.  Stevenson  v,  Buxton,  15  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  352;  Scudder  v, 
Gori,  18  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
223. 

Construction  of  a  Will. — Where  in 
a  case  for  the  construction  of  a  will 
the  court  is  unable  to  give  any  con- 
struction to  it,  the  bill  will  be  dis- 
missed. Marlett  v.  Marlett.  14  Hun 
(N.  Y.)  313. 

2.  Arkansas, — Phelps  v,  Jackson,  27 
Ark.  585;  Meux  v.  Anthony,  11  Ark. 
411. 

Florida, — Freeman  v.  Timanus,  12 
Fla.  393. 

Georgia, — Buntyne  v.  Stone,  19  Ga. 
78;  Coston  V,  Coston,  66  Ga.  382. 

Illinois.^'Ptondi  v,  Kidder,  26  111. 
357;  Harris  v,  Galbraith,  43  111.  309; 
Aholtz  V.  Goltra,  114  111.  241;  Richards 
V.  Lake  Shore,  etc..  R.  Co.,  124  111. 
516;  Ross  V,  Buchanan,  13  111.  551 
State  Bank  v,  Stanton,  7  111.  353. 

/<7wa.— Dalhoff  v,  Keenan.  66  Iowa 
679;  Marshalltown  v,  Forney,  64  Iowa 
664. 

Kentucky.— \y2iV\^  v.  Hall,  4  T.  B. 
Mon.  (Ky.)  23;  Kendrick  v,  Arnold,  4 
Bibb  (Ky.)  235. 

Maine,  —  Rockland  v,  Rockland 
Water  Co.,  86  Me.  55;  Davis  v,  Wey- 
mouth,  80  Me.  307;  Varncy  v.  Pope, 
60  Me.  192. 

Mississippi. — Semple  v,  McGatagan, 
10  Smed.  &  M.  (Miss.)  98. 

Michigan,— T>^tro\U  etc.,  R.  Co.  v. 
Detroit,  91  Mich.  444;  Welles  v.  River 
Raisin,  etc.,  R.  Co.,  Walk.  (Mich.) 
35. 

New  Jersey, — Philhower  v.  Todd,  11 
N.  J.  Eq.  55. 

Oregon,— \i^\m\c\i  v,  Davidson,  18 
Oregon  456. 

Tennessee,— Q\i\\\OTi  v.  Scruggs,  5 
Lea  (Tenn.)  3^2. 

Vermont,— %z,fLOTdi  v,  Gallup,  53  Vt. 
292. 

Virginia.— tfeQ  v.  Baker,  82  Va.  401 ; 
Abernathy  v,  Phillips,  82  Va.  769. 

United  States, -SaLtiders  v,  Deve- 
reux,  60  Fed.  Rep.  311;  Lacassagne  v. 
Chapuis,  144  U-  S.  119,  citing  Hors- 
burg  V,  Baker,  i  Pet.  (U.  S.)  232; 
Barney  v,  Baltimore,  6  Wall.  (U.  S.) 
280;  Kendig  v.  Dean,  97  U.  S.  423; 
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legal  claim  is  shown  against  one  of  the  defendants  only.* 

AppUeation  and  Extent  of  Knlo. — ^The  bill  will  be  dismissed  where  all 
the  equitable  questions  are  settled  by  agreement,  leaving  only 
questions  for  a  jury,*  or  where  a  bill  is  filed  to  collect  a  debt 
recoverable  at  law,'  or  to  recover  real  estate  by  virtue  of  a  legal 
title,*  or  where  the  statute  supplies  a  full  and  complete  remedy 
by  an  action  at  law  for  redress  which  might  be  otherwise  obtained 
In  equity,*  or  where  a  bill  seeks  to  establish  a  legal  title,  although 
it  includes  a  prayer  for  a  perpetual  injunction.*  The  rule  applies 
unless  a  statute  provides  that  in  such  cases  the  action  may  be 
transferred  to  the  proper  docket,''  or  the  plaintiff  shows  a  sufficient 
excuse  for  not  asserting  his  rights  at  law,®  or  the  remedy  at  law 
is  waived  by  the  voluntary  submission  of  both  parties  to  the  juris- 
diction of   the  court* 

1.  Thornton  v.  St.  Paul.  etc..  C.  R.  equity  is  shown.  Philhower  v.  Todd, 
Co.,  6  N.  Y.  Wkly.  Dig.  309.  "  N.J.  Eq.  54. 

Where  Prayer  for  Belief  !■  Amended. ~  7.  Phelps  v.  Jackson.  27  Ark.  585. 
Where  a  bill  was  so  amended  that  the  In  Kentneky  it  was  *-*-*  "*-'  —*-- 
prayer  for  relief  was  struck  out  as  to 
the  only  parties  defendant  in  respect 
of  whom  the  plaintiff  had  any  equitable 
rights,  leaving  only  defendants  as  to 
whom  the  remedy  at  law  was  complete 
and  adequate,  the  bill  was  dismissed. 
Usery  v.  Pryor,  58  Ga.  375. 

2.  Helmick  v.  Davidson,  18  Oregon 
456. 

S.  Graveley  v.  Graveley,  84  Va.  145. 

4.  Where  a  party  sought  to  recover 
real  estate  on  the  ground  of  his  inter- 
est being  equitable,  but  did  not  ask  re- 
lief against  any  impediment  to  a  trial 
at  law,  and  it  turned  out  at  the  hear- 
ing that  his  title  was  a  legal  title,  the 
court  refused  to  retain  the  suit  to  en- 
able the  plaintiff  to  establish  his  right 
at  law  by  an  action  or  issue,  and  dis- 
missed the  bill.  Strickland  v,  Strick- 
land, 6  Beav.  7^. 

5.  Davis  V.  Weymouth,  80  Me.  307. 
DitmiMal  '*  without  Prejudice  "  Srrone- 

Ottf. — A  decree  dismissed  because  of  a 
remedy  at  law  should  not  be  dismissed 
without  prejudice  to  plaintiff's  remedy 
at  law  where  it  will  anticipate  and  ad- 
judicate a  plea  of  prior  adjudication 
which  might  otherwise  have  been  made 
by  the  defendant,  if  the  plaintiff  should 
bring  a  legal  action.  Marshalltown  v, 
Forney.  64  Iowa  664. 

6.  Welby  v.  John.  3  Bro.  P.  C.  39. 
Bill   to  Change  Fonun. — A  court  of 

equity  will  dismiss  a  bill  brought  to 
change  the  forum  of  litigation  from  a 
court  of  law  to  a  court  of  chancery 
where  the  suit  at  law  has  been  com- 
menced  and   no  peculiar    ground   of 


held  that  where 
the  court  had  jurisdiction  of  the  sub- 
ject matter  an  error  in  the  form  of 
proceeding  would  not  authorize  dis- 
missal,  but  that  the  case  would  be 
transferred  to  the  proper  calendar. 
Lansdale  v,  Mitchell,  14  B.  Mon.  (Ky.) 
281. 

Betention  for  Trial.— The  mere  reten- 
tion of  a  bill  for  a  trial  at  law  will  not 
necessarily  prevent  its  dismissal.  Har- 
mood  V,  Oglander,  6  Ves.  Jr.  225;  Bar- 
ber V,  Geast.  2  Bro.  C.  C.  61. 

8.  State  Bank  v,  Stanton.  7  111.  353. 

9.  WilkcsonCoal,etc.,Co.  V.  Driver^ 
9  Wash.  177. 

Before  Hearing. —A  motion  to  dismiss 
because  the  plaintiff  has  an  adequate 
remedy  at  law  should  be  taken  before 
the  hearing  or  it  will  ordinarily  be 
deemed  waived,  but  if  the  defendant 
fails  to  raise  the  objection  the  court 
may  dismiss  of  its  own  motion  at  the 
hearing  where  the  plaintiff  is  shown  to 
have  a  clear  legal  remedy.  Cutting  v. 
Dana,  25  N.  J.  Eq.  265. 

After  Befisrenoe  and  Master's  Beport. — 
After  the  case  has  been  permitted  by 
the  defendant  to  go  to  a  master,  and 
all  the  testimony  has  been  taken  and 
the  report  of  the  master  filed,  the  right 
to  a  dismissal  is  waived.  Searight  v, 
Carlisle  Deposit  Bank,  162  Pa.  St.  505; 
Harris  v.  Galbraith,  43  111.  309. 

Imposition  of  Terms. — Where  the  de- 
fendant fails  to  move  until  after  he  has 
answered,  taken  proof,  etc.,  the  court 
may  on  dismissal,  in  order  to  prevent 
his  taking  advantage  of  his  own  delay, 
restrain  the  defendant   from   setting 
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It  applies  to  a  cross-bill  *  and  prevails  under  code  procedure.* 
d.  Defect  OF  Parties — (i)  Want  of  Parties— {%.)  in  General. — 

A  bill  in  chancery  may  be  dismissed  at  discretion  for  want  of 

parties.' 

Under   the    EarUer    Chaneery   Practice    a    dismissal     was     frequently 

granted.* 

Under  Xodem  i^aotioe  a  more  liberal  rule  obtains ;  the  motion  is 

not  generally  appropriate.* 


up  the  statute  of  limitations  at  law. 
Martin  v,  Maberry,  i  Dev.  Eq.  (N.Car.) 
169. 

1.  Wachter  v.  Blowney,  104  111.  610. 
On  Dismiseal  of  Original  BiU. — Where 

an  original  bill  is  dismissed  on  the 
hearing  for  want  of  equity  there  is  no 
error  in  dismissing  also  a  cross  bill  by 
the  defendants  which  only  seeks  to 
dispossess  the  complainant  from  real 
estate  when  the  defendant's  remedy 
for  possession  is  complete  and  ad- 
equate at  law.  Wachter  v.  Blowney, 
104  111.  610.  See  also  article  Cross- 
bills, vol.  5,*  pp.  662,  664. 

2.  Kelley  v,  Kelley,  80  Wis.  486; 
Shephard  v.  Genung,  5  Wis.  397  ; 
Stroebe  v,  Fehl,  22  Wis.  337  ;  Deery 
V,  McClintock,  31  Wis.  195;  Gunderson 
V,  Cook,  33  Wis.  551 ;  Gray  v.  Tyler, 
40  Wis.  579  ;  Knight  v,  Ashland,  61 
Wis.  247  ;  McMillen  v.  Mason,  71 
Wis.  405  ;  Dalton  v,  Vanderveer,  8 
Misc.  Rep.  (N.  Y.  Supreme  Ct.)  484  ; 
Ketchum  v,  Depew,  81  Hun  (N.  Y.) 
278. 

Where  Betained. — Where  no  objection 
is  made  the  complaint  will  be  retained 
if  the  court  of  equity  is  authorized  to 
grant  the  relief  asked.  Kelley  v.  Kel- 
ley, 80  Wis.  486. 

At  Special  Term. — Under  the  New  York 
Code  Civ.  Pro.,  where  the  complaint 
demands  both  equitable  and  legat  re- 
lief the  court  will  not  at  special  term 
dismiss  the  complaint  where  the  plain- 
tiff is  shown  to  have  a  legal  remedy. 
Phelps  V,  New  York,  11  N.  Y.  Supp. 
657,  25  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  152. 

Conversely,  an  Action  of  Law  may  be 
dismissed  where  triable  only  in  equity. 
Hirsh  V.  Jones,  56  Fed.  Rep.  137. 

8.  Stafford  v,  London,  i  P.  Wms.  428; 
Jones  V.  Jones,  3  Atk.  iii;  Williams  v. 
Page,  28  Beav.  148;  Picquet  ».  Swan, 
5  Mos.  561;  Greenleaf  v.  Queen,  i  Pet. 
(U.  S.)  138;  House  V.  Mullen,  22  Wall. 
(U.S.)  42. 

4.  In  Patrick  v.  White.  6  B.  Mon. 
(Ky.)    331,    the    court    said :     **  The 


chancellor,  it  is  true,  after  the  sub- 
mission, might  have  suggested  the 
want  of  necessary  parties,  and  given 
time  to  make  them.  But  this  was  not 
his  duty,  nor  a  matter  of  right  which 
the  complainants  or  their  counsel, 
having  set  down  the  case  for  a  hear- 
ing, had  a  right  to  demand,  nor  has  it 
ever  been  cause  of  reversal  in  this 
court.  Indeed,  the  old  practice  was 
always  to  dismiss  without  prejudice 
when  the  proper  parties  were  not 
made.' 

But  in  Peterson  v.  Poignard,  6  B. 
Mon.  (Ky.)  574,  it  was  said,  in  revers- 
ing a  decree  of  dismissal  without 
prejudice  for  want  of  parties  where 
the  plaintiff  had  undergone  vast  labor 
to  prepare  for  trial:  **  We  think  under 
these  circumstances  a  due  regard  to 
parties  and  convenience  requires  that 
a  complainant  should  be  warned  of 
the  necessity  of  farther  and  more 
formal  preparation  with  respect  to 
parties  before,  by  the  dismissal  of  his 
bill,  he  is  deprived  of  the  present 
fruits  of  his  labor.'* 

5.  Alabama, — Singleton  v,  Gayle,  8 
Port.  (Ala.)  270;  Andrews  v.  Hobson, 
23  Ala.  219. 

Georgia, — Hightowerv.  Thornton,  8 
Ga.  504;  Hightower  v,  Mustian,  8  Ga. 
506. 

Illinois, — Thomas  v,  Adams,  30  III. 
37;  Knapp  V,  Marshall,  26  111.  63; 
Howell  V,  Peoria,  90  111.  104. 

Indiana, — Dart  v,  McQuilty.  6  Ind. 
391;  Stanley  v,  Beatty.  4  Ind.  136; 
Park  V,  Ballentine,  6  Blackf.  (Ind.) 
223. 

Maryland, — Davis  v,  Clabaugh,  30 
Md.  508. 

When  Dismissal  Prejudicial  Error.  ~ 
"The  court  below  ought  not  to  have 
dismissed  the  bill,  but  upon  sustain- 
ing the  demurrer,  so  far  as  the  ab- 
sence of  proper  parties  affected  the 
character  of  the  proceeding,  should 
have  allowed  the  appellant  to  amend 
the  bill,  and  permitted  further  pro- 
ceedings in  order  that  substantial  jus- 


6  Encyc.  PI.  &  Pr.— 57. 
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Amendment  Allowed. — But  leave  will  be  given  the  plaintiff  to  make 
necessary  parties  by  amendment  or  supplemental  complaint,*  and 
the  case  will  be  continued  for  that  purpose*  on  payment  of  costs 

its,  without  noticing  the  defect,  the 
appellate  court  will  reverse  his  decree 
and  render  such  decree  as  he  ought  to 
have  rendered.  Moore  v,  Murrah.  40 
Ala.  573. 

1.  Pitt  V.  Brewster,  Dick.  37;  Baily 
V.  Worrall,  Bunb.  115;  Bressenden  v. 
Decreets.  2  Ch.  Cas.  197;  Herring  v. 
Yoe,  I  Atk.  290;  Anonymous.  2  Atk. 
14:  Vamplugh  v.  Hebden,  Dick.  78; 
Hole  V.  Harrison,  Rep.  temp.  Finch 
15;  Izraell  r.  Narbourne,  i  Vern.  87: 
Kirk  V.  Clark,  Pre.  Ch.  275;  Sains- 
bury  V,  Grammer,  East,  8th  Am.  ed. 
(Eng.);  Balch  v.  Wastall,  i  P.  Wms. 
445;  Glass  V,  Oxenham,  2  Atk.  121; 
Warren  r.  Siawell,  2  Atk.  125;  Ver- 
non V,  Blackerby,  2  Aik.  144;  Brace 
V.  Harrington,  2  Atk.  235;  Jones  v, 
Jones,  3  Atk.  no;  Pinsent  r.  Pinsenl, 
I  Wils.  179;  Athenaeum  Assur.  Co.  v, 
Bartlett,  5  W.  R.  477  ;  Hightower  v. 
Thornton.  8  Ga.  504;  Milligan  v.  Mil- 
ledge,  3  Cranch  (U.  S.)  220.  See  also 
article  Amendments,  vol.  i,  pp.  466, 
484. 

Where  a  Damurrer  is  Siutained  to  a 
bill  in  chancery  for  want  of  proper 
parties  a  bill  having  merits  must  be 
retained  to  enable  proper  parties  to  be 
made.  Knapp  v,  Marshall,  26  111.  63. 
To  Bring  in  Creditor. — A  bill  to  enjoin 
the  levy  and  collection  of  a  tax  to  pay 
a  debt  incurred  by  a  city  in  excess  of 
its  authority  should  not' be  dismissed 
because  the  creditor  of  the  city  is  not 
a  party  to  the  suit,  but  should  be  re- 
tained for  amendment.  Howell  v» 
Peoria.  90  111.  104. 
.  Bankrupt  Defendant.  —  When  the 
equity  of  the  bill  is  not  denied,  and 
no  objection  is  taken  for  want  of 
proper  parties  until  the  hearing,  the 
bill  will  not  be  dismissed  because  one 
of  the  defendants  against  whom  the 
relief  is  sought  has  been  declared  a 
bankrupt,  which  fact  is  disclosed  by 
his  answer;  but  the  complainant  will 
be  allowed  a  reasonable  time  to  bring 
the  proper  parties  before  the  court,  by 
an  amendment  or  supplemental  bill, 
unless  it  should  appear  that  the  neces- 
sary parties  are  omitted  in  the  bill  by 
the  fraudulent  or  wilful  omission  or 
by  the  bad  faith  of  the  complainant. 
Rugely  r.  Robinson,  10  Ala.  702. 

2.  See  article  Amendments,  vol.  i, 
pp.  466,  484. 


tice  might  be  done,  and  the  cause  be 
determined  upon  its  merits."  Daris 
V.  Clabaugh,  30  Md.  511. 

Hero  Xotn. — In  Goodman  v*  Ben- 
ham,  16  Ala.  631,  it  was  said  :  "  It  is 
not  indispensable  to  the  action  of  the 
court  that  the  want  of  parties  should 
be  presented  by  a  demurrer;  it  is  al- 
lowable for  the  chancellor  to  notice  it 
mero  motu,  even  at  the  hearing,  and 
order  the  bill  to  stand  over  on  leave  to 
amend  or  to  dismiss  it  without  preju- 
dice." 

On  Motion  of  Fartiei  Who  Appear. — In 
Duncan  v.  State  Bank,  2  III.  263,  it 
was  said:  "  It  is  clearly  erroneous  to 
dismiss  a  bill  on  the  motion  of  coun- 
sel [for  parties  who  had  appeared], 
for  parties  who  had  never  entered 
their  appearance  in  court,  or  been 
brought  into  court  by  process." 

Failore  to  Appoint  Guardian.— The 
failure  to  have  a  guardian  ad  litem  ap- 
pointed is  no  ground  for  dismissal  of 
a  suit  wherein  the  defendants  are  in- 
fants. It  is  the  duty  of  the  court  to 
have  a  guardian  appointed.  Coving- 
ton, etc.,  R.  Co.  V,  Bowler,  9  Bush 
(Ky.)47o. 

DiimiMod  on  Other  Oronndi.  —  But 
where  the  plaintiff's  bill  merits  dis- 
missal on  other  grounds  entirely  inde- 
pendent of  the  question  of  parties  it 
will  be  dismissed,  although  proper 
parties  are  not  made,  as  where  com- 
plainant fails  to  make  out  a  case. 
Coleman  v-Coleman,  3  Dana  (Ky.)403. 

On  Exception  of  Heir. — In  Louisiana 
where  a  suit  is  improperly  brought 
against  the  beneficiary  heir  as  such 
for  a  debt  of  the  succession,  and  is 
dismissed  on  the  exception  of  the  heir, 
leave  should  be  granted  to  the  plain- 
tiff to  amend  by  making  the  proper 
parties.  State  v.  Leckie,  14  La.  Ann. 
651. 

Infants  Omitted. — Where  a  cause  is 
prematurely  submitted  on  pleadings 
and  proof,  infants  who  are  necessary 
parties  defendants  not  having  been 
brought  before  the  court,  the  chan- 
cellor may  either  set  aside  the  sub- 
mission, and  remand  the  cause  to  the 
docket,  or  he  may  dismiss  the  bill; 
but  if  the  proof  shows  that  the  com- 
plainant has  any  claim  to  relief  the 
dismissal  should  be  without  prejudice; 
and  if  he  dismisses  the  bill  on  the  mer- 
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by  the  plaintiff.*  And  where  the  bill  is  not  properly  amended 
below  by  the  addition  of  the  omitted  parties  the  appellate  court 
will  not  dismiss,  but  will  remand  to  the  court  below  for  amend- 
ment.* 

(b)  Where  Dismissal  AppropriaU. — Although  where  the  objection  is 
taken  by  special  demurrer,  plea,  or  answer,  it -must  point  out  who 
are  the  proper  parties  to  be  made  to  enable  the  plaintiff  to 
amend,'  where  necessary  parties  cannot  be  made,  and  no  decree 
can  be  rendered  without  them,  the  bill  is  properly  dismissed  ;*  as 


In  Conneetiont  it  was  said  that  a  bill 
in  chancery  is  never  dismissed  for 
want  of  parties,  but  may  be  continued 
to  bring  them  in.  Nash  v.  Smith,  6 
Conn.  421. 

1.  Hightower  v.  Thornton,  8  Ga. 
504.  See  article  Amendments,  vol.  i, 
p.  506. 

2.  Jameson  v,  Deshields,  3  Gratt. 
(Va.)  5.  See  article  Amendments, 
vol.  I,  p.  489. 

BefasaltoBoTerse. — Where  a  plaintifif 
in  equity  has  shown  no  right  to  relief 
an  appellate  court  will  not  reverse  a 
decree  dismissing  his  bill,  although  all 
the  parties  directly  interested  in  the 
subject  matter  were  not  before  the 
court.  Mitchell  v.  Chancellor,  14  W. 
Va.  22;  Jameson  V.  Deshields,  3  Gratt. 
(Va.)  13.  See  article  Amendments, 
vol.  I,  pp.  489.  617. 

Beversal  on  Other  Grounds. — The  fact 
that  there  is  a  defect  in  the  parties  de- 
fendant will  not  prevent  the  court 
from  reversing  an  order  of  dismissal 
on  the  alleged  ground  that  the  peti- 
tion does  not  state  a  cause  of  action. 
Umsted  v.  Buskirk,  17  Ohio  St.  113. 

Court  need  Hot  Suggest  Parties.— The 
court  is  under  no  obligation  to  suggest 
that  necessary  parties  be  made,  and  it 
cannot  be  objected  on  appeal  that  the 
court  dismissed  without  prejudice 
where  the  plaintifif  did  not  apply  for 
leave  to  amend  at  least  where  a  cross- 
bill had  been  filed  for  some  years  and 
the  plaintiff  went  to  trial  without  ob- 
jection. Wickliflfe  v.  Lee,  4  Dana 
(Ky.)30. 

8.  Hightower  v.  Mustian,  8  Ga.  506; 
Tourton  v.  Flower,  3  P.  Wms.  369; 
Atty.-Gen.  v,  Jackson,  11  Ves.  Jr.  369; 
Atty.-Gen.  v.  Poole,  4  Myl.  &  C.  17: 
Greenleafv.  Queen,  i  Pet.  (U.  S.)i38; 
M'Guire  v.  Stewart,  i  T.  B.  Mon. 
(Ky.)  189;  Singleton  v,  Gayle,  8  Port. 
(Al;^.)270. 

Suggestion  of  Hamee  of  *' Unknown 
Heirs." — A  mere  suggestion  by  a  de- 
fendant of  the  names  of  other  defend- 


ants described  as  "  unknown  heirs," 
and  that  they  reside  out  of  the 
state,  will  not  authorize  dismissal,  al- 
though it  may  justify  the  chancellor 
in  ordering  a  plaintiff  to  sue  out  proc- 
ess in  the  proper  county.  Williams 
V,  Carter,  3  Dana  (Ky.)  198. 

4.  Hightower  v,  Thornton,  8  Ga. 
504 ;  Smith  v.  Mitchell,  6  Ga.  459 ; 
Mitchell  V,  Chancellor,  14  W.  Va.  22  ; 
Love  V,  Fairlie,  i  Coop.  C.  C.  38, 
note;  Ray  v.  Fenwick,  3  Bro.  C.  C. 
25  ;  Whistler  ».  Webb.  Bunb.  53 ; 
Spender  V.  Potter,  Bunb.  181;  Hooper 
V,  Lethbridge,  Bunb.  291  ;  Bishop, 
etc.,».  Neeballs,  Bunb.  141;  Latouche 
V.  Halford,  i  Coop.  C.  C.  29,  note  ; 
Stafford  v.  London,  i  P.  Wms.  428,  i 
Stra.  95;  Onge  v,  Truelock,  2  Moll. 
31;  Angerstein  v,  Clark,  Dick.  738; 
Windsor  r.  Windsor,  Dick.  707;  Holds- 
worth  V,  Holdsworth,  Dick.  799;  Hill 
V.  Kirwan,  Tac.  164. 

*'  Where  it  is  seen  at  the  final  hear- 
ing that  justice  cannot  be  done  on  ac- 
count of  a  want  of  parties  whose  in- 
terests are  involved  in  the  controversy, 
this  objection  may  then  be  made,  or 
the  court  may  of  its  own  motion  de- 
cline to  proceed  to  a  final  decree,  and 
may  dismiss  the  bill."  Northampton 
First  Nat.  Bank  v.  Crafts,  145  Mass. 

447- 

"It  is,  doubtless,  the  general  rule 
that  a  bill  in  chancery  will  not  be  dis- 
missed for  want  of  proper  parties;  but 
the  rule  is  not  universally  true.  It 
rests  upon  the  supposition  that  the 
fault  may  be  remedied,  and  the  neces- 
sary parties  supplied.  When  this  is 
impossible,  and  whenever  a  decree 
cannot  be  made  without  prejudice  to 
one  not  a  party,  the  bill  must  be  dis- 
missed." New  York  Fourth  Nat. 
Bank  v.  New  Orleans,  etc.,  R.  Co.,  11 
Wall.(U.  S.)63i. 

Inappropriate  Snbjeet  Xatter. — Where 
the  matters  disclosed  in  a  bill  in 
chancery  not  only  fail  to  show  proper 
grounds  for  equitable  relief  as  against 
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where  persons  who  are  necessary  parties  refuse  to  appear  and 
cannot  be  reached  by  the  process  of  the  court,*  or  where,  no  time 
being  fixed,  the  defendant  delays  unreasonably.* 

Aa  to  Portion  of  Dofmdanta. — The  bill  may  be  dismissed  as  to  some 
of  the  defendants,  for  want  of  parties  necessary  to  try  questions 
relating  to  them,  and  retained  against  the  rest.' 

(c)  Undor  Codo  Prooodnro. — The  same  general  principles  which  au- 
thorize a  dismissal  in  equity  for  want  of  parties  apply  to  the 
dismissal  of  complaints  under  the  codes  *  and  to  proceedings  in 
probate  or  surrogate  courts.* 


any  of  the  persons  who  are  made  par- 
ties defendant,  but  show  that  under 
any  kind  of  a  bill  that  might  be 
framed  in  respect  to  the  same  subject 
matter  there  could  be  no  relief  as 
against  those  persons,  the  bill  is  prop- 
erly dismissed  for  want  of  necessary 
parties.  Lusk  v,  Thatcher,  102  111. 
60,  distinguishing  Thomas  v.  Adams, 
30  III.  37,  where  the  complainant's 
bill  showed  on  its  face  that  he  was 
entitled  to  relief  on  a  properly  framed 
bill. 

1.  Virden  v.  Needles,  98  111.  368; 
Lusk  V,  Thatcher,  loa  111.  60. 

Hogloot  of  PlaiAtiir.->When  the  ob- 
jection is  properly  made,  and  sup- 
ported by  the  court,  the  bill  may  be 
dismissed  upon  a  refusal  or  failure  of 
the  plaintiff  to  make  the  parties  re- 
quired within  the  time  allowed. 
Singleton  v,  Gayle,  8  Port.  (Ala.)  272; 
Gorman  v,  Benham,  16  Ala.  625; 
Andrews  v,  Hobson,  23  Ala.  219 ; 
Wright  V.  May,  40  Ala.  550;  Smith  v, 
Mitchell,  6  Ga.  458  ;  Northampton 
First  Nat.  Bank  v.  Crafts,  145  Mass. 
447;  Sears  v.  Hardy,  120  Mass.  524; 
Gregg  V,  Baltimore,  14  Md.  488; 
Welton  V.  Hutton,  9  W.  Va.  343 ; 
Baker  v.  Baker,  3  Munf.  (Va.)  222; 
Jameson  r.   Deshields,  3  Gratt.  (Va.) 

13- 

2.  Bondurant  v.  Sibley,  37  Ala.  565; 
Moore  v.  Murrah,  40  Ala.  573;  Welch 
V.  Stearns,  69  Me.  192;  M'Guire  v. 
Stewart,  I  T.  B.  Mon.  (Ky.)  189 ; 
Hodges  V.  Wise,  16  Ala.  509,  where 
the  plaintiff  neglected  for  more  than 
five  years  to  bring  some  of  several  de- 
fendants before  the  court. 

3.  Omission  miift  bo  PrfljndioiaL — 
Where  the  absence  of  a  proper  party 
does  not  materially  affect  the  rights  of 
those  before  the  court,  the  bill  will  not 
be  dismissed  at  the  hearing.  Smith  v, 
Mitchell,  6  Ga.  458;  Pruden  v,  Will- 
iams, 26  N.  J.  Eq.  212. 


A  Color  of  Claim  must  be  shown 
against  the  omitted  parties.  Allen  v. 
Smith,  I  Leigh  (Va. )  231. 

Timo  of  Dismissal  bofore  Answor. — A 
dismissal  before  answer  is  generally 
improper,  as  the  complainant  has  un- 
til then  a  clear  right  to  amend  by 
making  the  necessary  parties.  M'Guire 
V.  Stewart,  i  T.  B.  Mon.  (Ky.)  190. 
See  article  Amendments,  vol.  i,  pp. 
467.  478. 

Without  Prejudioo.— The  dismissal 
should  be  without  prejudice.  Single- 
ton V,  Gayle,  8   Port.  (Ala.)  272. 

Xodiiloation  on  Appoal. — On  appeal  a 
dismissal  without  qualification  will  be 
modified  to  a  dismissal  without  preju- 
dice and  without  costs  to  the  defend- 
ant. Singleton  v.  Gayle,  8  Port. 
(Ala.)  270;  Stevens  v.  Terrel,  3  T.  B. 
Mon.  (Ky.)  133. 

4.  Empire  State  Sav.  Bankt/.  Beard » 
81  Hun  (N.  Y.)  184  ;  Rhodes  v.  Dym- 
ock,  33  N.  Y.  Super.  Ct.  142  ;  Vander- 
werker  v.  Vanderwerker.  7  Barb.  (N. 
Y.)  221  ;  Miller  v.  McCan.  7  Paige 
(N.  Y.)45i  ;  Van  Epps  v.  Van  Deusen, 
4Paige(N.  Y.)64. 

In  Suit  of  a  Joint  Contraot.— Where 
the  cause  of  action  is  shown  by  the 
evidence  to  be  a  joint  contract,  the 
complaint  will  be  dismissed  if  the  suit 
was  instituted  against  one  only  of  the 
joint  obligors.  Ross  v.  Linder,  ib  S. 
Car.  605. 

6.  California  Probato  Court. — In  In  re 
Corwin's  Estate,  61  Cal.  160,  it  was  said 
that  it  was  not  the  intention  of  the 
statute  to  vest  in  the  Probate  Court 
more  extensive  power  than  was  ad- 
ministered by  a  court  of  equity  ;  and 
therefore  where  it  appears  in  such  a 
proceeding  that  there  are  third  parties 
interested  in  the  controversy,  who 
would,  were  the  proceeding  in  equity, 
be  necessary  parties,  the  petition 
should  be  dismissed. 

A  Potition  in  a  Sorrogato  Court  for 
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(d)  By  Honsoit. — In  assumpsit  the  nonjoinder  of  a  copromisee  as 
plaintiff  is  good  ground  for  a  nonsuit,^  but  not  the  nonjoinder 
of  a  copromisor  as  defendant,  the  appropriate  remedy  in  the 
latter  case  being  a  plea  in  abatement.* 

(2)  Misjoinder  of  Parties — (»)  By  Dimiwal  in  Chancery — Under  the 
English  practice  a  bill  may  be  dismissed  for  misjoinder,'  or  an 
amendment  may  be  allowed  at  discretion.*  This  is  still  good 
practice  where  the  older  chancery  practice  obtains,*  and  where 
plaintiffs  are  improperly  joined  the  bill  may  be  dismissed  as  to  all 
of  them  •  or  as  to  either,  in  the  discretion  of  the  court,*^  and  by 
the  court  upon  its  own  motion.® 

(b)  Under  Code  Prooednre. — Under  code  procedure  the  misjoinder 
of  parties  plaintiff  constitutes  no  ground  for  a  dismissal  of  the 
complaint  as  to  all  plaintiffs,  where  any  of  them  has  a  good  cause 


the  payment  of  legacies  will  be  dis- 
missed for  the  nonjoinder  of  a  neces- 
sary party.  Neaves  v,  Neaves,  2 
Dem.  (N.  Y.)  230. 

1.  Holyoke  v.  Loud,  69  Me.  59 ; 
Luke  V,  Marshall,  5  J.  J.  Marsh.  (Ky.) 

353. 

2.  Holyoke  v.  Loud,  69  Me.  59 ; 
Richmond  v,  Toothaker,  69  Me.  451  ; 
South  V.  Tanner,  2  Taunt.  254  ;  Ham- 
mond V.  Walker,  i  S.  Car.  109. 

3.  England  v.  Downs,  i  Beav.  96  ; 
Jacob  V,  Lucas,  i  Beav.  436.  In  the 
case  last  cited,  where  it  became  ob- 
vious in  the  progress  of  the  suit  that 
a  conflict  would  arise  between  the  in- 
terests of  the  coplaintiffs  the  bill  was 
dismissed  for  a  misjoinder  of  plain- 
tiffs. 

4.  Jacob  V.  Lucas,  1  Beav.  436. 
Transposition  by  Amendment. — Where 

a  husband  was  misjoined  as  co- 
plaintiff  in  a  cause  affecting  the  sepa- 
rate property  of  the  wife,  the  court 
allowed  the  bill  to  be  amended  upon 
the  husband  giving  security  for  costs, 
by  adding  a  next  friend  and  making 
the  husband  a  defendant.  England 
tr.  Downs,  I  Beav.  96.  See  also  article 
Amendments,  vol.  i.  p.  466. 

Decree  Notwithstanding  Xi^oinder. — 
Notwithstanding  a  misjoinder  the 
court  may  allow  a  decree  to  be  made 
at  the  hearing  instead  of  dismissing 
the  bill,  where  justice  can  be  done  to 
all  parties.  Lambert  v,  Hutchinson, 
I  Beav.  277. 

5.  House  V,  Mullen,  22  Wall.  (U.  S.) 
42  ;  Andetson  v.  Wallis,  i  Phil.  202  ; 
O'Bannon  v,  Roberts,  2  Dana  (Ky.) 
54  ;  Bush  V.  Campbell.  26  Gratt.  (Va.) 

403. 
Xiqoinder  of  Husband  and  Wife.—A 


chancellor  may  at  discretion  allow  the 
motion  of  a  wife  to  make  her  husband, 
improperly  joined  with  her  in  an  ac- 
tion affecting  her  separate  estate,  a 
defendant,  or  dismiss  the  bill  for  the 
misjoinder.  Michan  v,  Wvatt,  21 
Ala.  813. 

In  Xentnekj,  under  the  code,  a  mo- 
tion to  dismiss  the  suit  because  of  its 
failure  to  state  a  cause  of  action  or 
because  of  a  misjoinder  of  parties  de- 
fendant is  not  appropriate.  Hunt  v. 
Semonin,  79  Ky.  270. 

6.  Myers  v,  Farrington,  18  Ohio 
72. 

Divergent  Interests.— As  where  their 
interests  are  so  divergent  that  they 
cannot  be  properly  included  in  one 
decree.  Michan  v,  Wyatt,  21  Ala. 
813. 

Ho  Interest  in  Subject  Matter.— And 
where  coplaintiffs  are  joined  who  have 
no  interest  in  the  subject  matter  of  the 
litigation,  or  where  they  are  joined 
without  their  knowledge  or  consent, 
the  court  will  dismiss  on  objection 
raised  in  the  answer.  Gravenstine's 
Appeal,  49  Pa.  St.  319. 

7.  Myers  v.  Farrington,  18  Ohio 
72. 

8.  Gemmel  v.  Block,  Dick.  513. 
Discretionary.— Where  the  defect  is 

not  pointed  out,  the  court  is  not  bound 
to  dismiss  sua  sponte  for  misjoinder 
of  parties.  Gilbert  v.  Sutliff,  3  Ohio 
St.  129. 

Ho  Joint  Liability.— Where  a  joint 
liability  may  be  established  by  the 
testimony,  it  is  erroneous  to  dismiss 
the  action  before  the  testimony  is  in- 
troduced, on  the  ground  that  there  is 
no  joint  liability.  Kimbrough  v. 
Ragsdale,  69  Miss.  674. 
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of  action.*  But  the  motion  must  be  limited  to  the  plaintiff  in 
whom  no  right  of  action  is  shown.* 

(0)  By  Honsnit. — At  law  misjoinder  of  plaintiffs  is  good  ground  for 
nonsuit,'  whether  the  action  be  in  tort  or  contract.* 

(3)  By  a  Portion  of  Codefendants  as  to  Them — (a)  Difxninal  of  Im- 
proper  Party. — A  codefendant  may  have  the  bill  dismissed  as  to  him 
where  he  is  an  improper  *  or  unnecessary  party,*  or  was  irregularly 
made  a  party,*^  or  where  his  interest  in  the  suit  has  ceased  since 
its  commencement,®  or  where  the  court  has  no   jurisdiction  to 


1.  Simar  v.  Canaday,  53  N.  Y.  298. 

2.  Simar  r.  Canaday,  53  N.  Y.  298, 
holding  that  the  erroneous  refusal  to 
so  dismiss  is  not  ground  for  a  new 
trial,  as  it  may  be  revised  on  appeal. 

In  Georgia  a  motion  by  a  defend- 
ant to  dismiss  a  bill  for  the  misjoinder 
of  a  party  is  not  appropriate,  Fulton 
V.  Smith,  27  Ga.  413;  Bugbee  v.  Sar- 
gent, 24  Me.  269:  as  the  objection  may 
be  obviated  by  an  amendment  striking 
the  improper  party  from  the  bill. 
Fulton  V.  Smith,  27  Ga.  413. 

In  Illinois  the  dismissal  of  a  party 
improperly  joined  was  authorized  by 
the  Practice  Act  of  1872.  Chicago,  etc. , 
R.  Co.  V,  Button,  68  111.  409. 

8.  Echols  V.  Sparks,  79  Ga.  417; 
Murphy  v,  Orr,  32  111.  489;  Black  v. 
Steel.  I  Bailey  (S.  Car.)  307;  Knights 
Templar,  etc..  L.  Indemnity  Co.  v, 
Gravett,  49  111.  App.  252;  Chicago  v. 
Speer,  66  111.  154;  Murphy  v.  Orr,  32 
111.  489. 

Ditcontinnanoe. — So  where  a  party  is 
misjoined  the  plaintiff  may  discontinue 
the  whole  action  and  begin  again. 
Page  V.  Deleuw,  58  111.  85. 

4.  Echols  V.  Sparks.  79  Ga.  417. 

Where  Properly  Denied. ~  But  a  mo- 
tion to  nonsuit  joint  plaintiffs  will  be 
denied  where  either  plaintiff  is  shown 
to  have  a  good  cause  of  action.  Ful- 
ler V,  Fuller.  5  Hun  (N.  Y.)  595- 

The  True  Distinction  appears  to  be 
that  where  the  misjoinder  of  a  joint 
party  as  defendant  appears  by  the 
pleadings,  the  error  should  be  availed 
of  by  demurrer,  motion  in  arrest  of 
judgment,  or  writ  of  error.  Prunty  v. 
Mitchell,  76  Va.  169;  Bond  v.  Hilton, 
6  Jones  (N.  Car.)  180.  But  where  the 
omission  is  first  shown  by  the  evi- 
dence, the  plaintiff  may  be  nonsuited. 
Prunty  v.  Mitchell,  76  Va.  169. 

5.  Cotman  v,  Orton,  Cr.  &  Ph.  304; 
Shaeffer  v.  Weed,  8  111.  511;  Harris  v, 
Worcester  Academy,  no  Mass.  290; 
Ward  V,  Dewey,  12  How.  Pr.  (N.  Y. 
Supreme  Ct.)  193;  Pattersons.  Patter- 
son, I  Hayw.  (N.  Car.)  167. 


Aei  A<yndieata.— As,  for  instance, 
where  the  matters  are  res  adjudicata  as 
to  a  portion  of  the  parties  defendant. 
Johnson  r.  Beauchamp,  5  Dana  (Ky.) 
70. 

Failure  to  Dismisa. — The  failure  to 
dismiss  a  bill  as  to  unnecessary  par- 
ties cannot  be  alleged  as  error  to  se- 
cure reversal  by  the  remaining  defend- 
ants. Draper  v.  Draper.  68  111.  17; 
King  V,  Caldwell   26  Ark.  406 

New  Pleadings  Hot  Beqnired.  —  The 
dismissal  of  an  improper  plaintiff  does 
not  require  the  refiling  of  a  declara- 
tion or  the  filing  of  a  new  plea  unless 
the  cause  of  action  is  also  changed. 
Dickson  v.  Chicago,  etc.,  R.  Co.,  81 
111.  215. 

Parties  on  Appeal. — The  dismissal  of 
a  portion  of  defendants  before  the 
cause  is  submitted  to  the  jury  and 
without  consent  of  the  plaintiff  does 
not  terminate  their  interest  in  the  liti- 
gation. They  are  still  necessary  par- 
ties to  an  appeal  by  other  codefendants 
where  the  dismissal  was  without  the 
consent  of  the  plaintiff.  Casey  v. 
Oakes,  13  Wash.  38. 

Defendants  in  Foreclosure  Suit, — But 
defendants  to  foreclosure  proceedings, 
made  parties  only  by  a  general  allega- 
tion that  they  claimed  to  have  some 
interest  in  the  property  subsequent  to 
the  claim  of  the  plaintiff,  are  not  neces- 
sary parties  to  an  appeal  by  plaintiff 
where  they  appear  and  disclaim  title 
and  are  dismissed.  Watson  v.  Saw- 
yer, 12  Wash.  35. 

6.  Sheriff  in  Homettead  Prooeedings.— 
A  sheriff  is  not  a  necessary  party  to  a 
bill  to  enjoin  a  judicial  sale  of  a  home- 
stead in  lands,  and  the  bill  will  be  dis- 
missed as  to  him  on  demurrer.  Mont- 
gomery  V.  Whitworth,    i    Tenn.    Ch. 

175. 

7.  Chaffers  v.  Baker,  5  W.  R.  326. 

8.  Carpenter  v.  Mosher,  125  N.  Y. 
736. 

Against  Person  in  Wrong  Capacity.— 
A  suit  brought  against  a  person  in  a 
representative    capacity   will    be  dis. 
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render  a  judgment  against  him,*  or  where  the  court  cannot  prop- 
erly  determine  from  the  record  the  rights  of  the  party,*  or  where 
the  bar  of  the  statute  of  limitations  affects  one  codefendant  only.' 
Objection  Affecting  Only  Codefendant. — A  defendant  cannot  have  a  bill 
dismissed  for  an  objection  which  affects  only  his  codefendants,* 
for  where  any  decree  whatever  against  a  defendant  is  authorized 
by  the  bill  it  is  error  to  dismiss  the  bill  as  to  him.*  And  a  bill 
cannot  be  dismissed  as  to  all  the  defendants,  on  a  demurrer  by  a 
part  of  them,  where  some  make  no  defense.* 

(b)  Upon  Disclaimer  of  Interest. — In  cases  involving  title  to  real  estate 
a  defendant  may  generally  have  the  action  dismissed  as  to  him 
on  making  a  proper  disclaimer. '^  But  where  justice  requires  it 
the  disclaiming  party  may  be  retained.® 

(c)  Nonsuit  by  One  Codefendant. — Since,  as  a  general  rule,  but  one  non- 
suit can  be  taken  at  common  law,»  a  plaintiff  cannot  be  nonsuited 


missed  where  the  representative  rela- 
tionship ceased  before  the  suit  was 
commenced.  Monget  v,  Pate»  2  La. 
Ann.  485. 

1.  O'Reillys.  Lyons,  46  111.  App.  51; 
Chafifers  v.  Baker,  5  W.  R.  326;  Ward 
V,  George,  i  Bush  (Ky.)  357. 

After  Appearance  and  Answer. — It  may 
be  dismissed  even  after  such  defend- 
ant has  appeared,  answered,  and  de- 
fended.     Ward   V.   George,    i    Bush 

(Ky.)357. 

Dismissal  of  Besident  Defendants. — 
Where  a  statute  provides  that  a  suit 
must  be  brought  in  the  county  of  the 
defendant's  residence,  but  that  where 
there  are  several  defendants  residing 
in  different  counties  suit  may  be 
brought  in  either,  the  dismissal,  af- 
ter suit  brought  in  one  county,  of  all 
the  defendants  resident  in  that  county 
does  not  oust  the  court  of  jurisdiction 
of  the  remaining  nonresident  defend- 
ants.    January  v.  Rice.  33  Mo.  409. 

A  Party  Senred  by  a  Fietitions  Name 
may  have  the  action  dismissed  as  to 
him  where  it  appears  that  the  plain- 
tiff was  grossly  negligent  in  failing  to 
learn  and  insert  in  the  summons  the 
real  name  of  the  defendant.  Rosen- 
crantz  v.  Rogers,  40  Cal.  489. 

2.  Harris  v.Carter,  3  Stew.  (Ala.)  233. 

Codefendant  in  Chaneery. — Where  a 
codefendant  shows  by  his  answer 
superior  equity,  the  bill  must  be  dis- 
missed as  to  him  unless  he  files  a  cross- 
bill properly  entitling  him  to  affirma- 
tive relief.  Wooten  v,  Bellinger,  17 
Fla.  299. 

8.  McCormick  v.  Gibson,  3  Gill  & 
J.  (Md.)  12. 

4.  McCormick  v.  Gibson,  3  Gill  &  J. 


(Md.)  12;  Garner  v,   Lyles,  35  Miss. 
176. 

5.  Hogan  v.  Smith,  16  Ala.  600; 
Moore  v,  Simpson.  5  Litt.  (Ky.)  49. 

6.  Solomon  v,  Solomon,  81  Ala.  505; 
Fort  Payne  Bank  v,  Alabama  Sani- 
tarium, 103  Ala.  358. 

Bill  Taken  Pro  Confesso  against  Fart 
of  Defendants.— The  effect  of  a  success- 
ful defense  by  some  of  the  defendants 
in  requiring  or  not  requiring  a  dis- 
missal of  the  bill  as  to  other  defend- 
ants against  whom  it  has  been  taken 
as  confessed,  is  discussed  in  the  arti- 
cle Decrees,  vol.  5,  p.  995  et  seq. 

Creditors*  Bill  against  Estate.— Where 
a  creditors'  bill  to  recover  of  an  intes- 
tate's property  is  dismissed  as  to  the 
heirs,  relief  may  nevertheless  be  had 
against  the  administrator  to  the  ex- 
tent of  the  assets  in  his  hands.  Tessier 
V,  Wyse,  3  Bland  (Md.)  28. 

Joint  Parties. — A  dismissal  as  to  a 
portion  of  joint  parties  defendant,  for 
want  of  service,  operates  as  a  dis- 
missal as  to  all.  Grand  Rapids,  etc., 
R.  Co.  v.  Alley,  34  Mich.  16. 

7.  See  article  Disclaimers,  ante^  pp. 
721,  726. 

8.  See  article  Disclaimers,  ante^  p. 
726.' 

9.  Nickle  v,  McFarland.  7  Watts 
(Pa.)  406;  Allington  v.  Vavasor,  2 
Salk.  455. 

By  Joint  Defendants.— Defendants  de- 
clared against  jointly  should  make  a 
joint  motion  to  nonsuit  the  plaintiff, 
Jackson  v.  Wakeman,  i  Cow.  (N.  Y.) 
177;  Bancroft  v,  Wilson,  2  Cow.  (N.  Y.) 
495;  even  though  they  sever  in  their 
pleas,  Jackson  v.  Wakeman,  i  Cow. 
(N.  Y.)  177. 
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by  one  of  several  defendants  as  to  him  separately.  Such  a  non* 
suit  operates  as  a  discontinuance  of  the  whole  action,^  at  least  in 
personal  actions.' 

e.  Want  of  Prosecution— (i)  Statement  and  Scope  of  the 
Rule — The  Kale  suted. — The  failure  or  refusal  of  the  plaintiff  to 
prosecute  his  suit  within  a  reasonable  time  will  authorize  its 
termination  by  the  court  In  which  it  is  brought,  upon  the  motion 
of  the  defendant  and  against  the  will  of  the  plaintiff. 

To  What  Prooeedingf  AppUoable. — The  rule  applies  to  every  kind  of 
civil  proceedings,  whether  at  law  or  in  equity,'  as,  for  instance,  to 
cases  brought  before  a  justice  of  the  peace  *  and  to  summary  pro- 

2.  Sergeant  Salkeld  in  3  Salk.  244, 


1.  Weller  v,  Goyton,  i  Burr.  358; 
Powell  V,  White,  Doug.  169;  Philpot 
V,  Muller,  Doug.  169,  note;  Revetl  v. 
Brown,  2  M.  &  P.  18;  Hannah  r.  WiU- 
iams,  3  T.  R.  662;  Newmarch  r.  Clay, 
14  East  239. 

'*  In  joint  actions,  however,  against 
several  defendants,  the  plaintiff  can- 
not be  nonsuited  as  to  one  of  them 
only,  by  reason  of  the  incongruity 
which  would  thence  arise."  McCredy 
V,  Fey,  7  Watts  (Pa.)  498. 

In  Castle  v.  Bullard,  23  How.(U.  S.) 
183,  the  court  said:  "  Another  answer 
to  this  complaint  arises  from  the  fact 
that  the  motion  for  nonsuit  is  inappro- 
priate in  ajcase  like  the  present,  where 
there  are  other  defendants  to  whom  it 
cannot  be  applied.  In  actions  of  this 
description,  where  there  is  more  than 
one  defendant,  the  charge,  beyond 
question,  as  a  general  rule,  is  joint 
and  several,  and,  consequently,  one 
may  be  found  guilty  and  another  not 
guilty;  but  at  common  law  there  can- 
not regularly  be  a  nonsuit  as  to  one 
and  a  verdict  as  to  others;  and  for 
that  reason,  whenever  it  appears  that 
there  is  evidence  in  the  case  to  charge 
one  or  more  of  the  defendants,  a  non- 
suit is  never  granted  at  common  law, 
even  in  jurisdictions  where  the  au- 
thority to  grant  the  motion  in  a  proper 
case  is  acknowledged  to  exist." 

In  New  York  a  motion  for  judg- 
ment as  in  case  of  nonsuit  could  not 
be  made  by  a  single  defendant  under 
section  274  of  the  old  code,  as  that 
section  provided  only  for  those  cases 
where  there  were  several  defendants 
and  the  plaintiff  unreasonably  neg- 
lected to  serve  the  summons  on  some 
or  one  of  them,  or  to  proceed  in  the 
cause  against  the  defendant  or  de- 
fendants who  might  have  been  served. 
Kimberly  r.  Parker,  34  How.  Pr. 
(N.  Y.  Supreme  Ct.)  275. 
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where  it  is  also  said  that  it  is  not 
material  in  applying  the  rule  whether 
the  action  is  an  action  in  tort  or  in 
contract,  but  that  where  summons  and 
severance  are  allowed  the  plaintiffs 
become  distinct,  and  a  separate  non- 
suit may  be  taken  against  each. 

Lack  of  ProMontion. — But  a  nonsuit 
may  be  obtained  by  any  one  of  several 
defendants  where  the  plaintiff  fails  to 
proceed  regularly  to  trial.  Nickle  v, 
McFarland,  7  Watts  (Pa.)  406. 

3.  Bismittal  for  Nonsuit. — A  defend- 
ant may,  therefore,  take  a  judgment 
dismissing  the  complaint,  although 
the  notice  of  motion  is  for  a  nonsuit. 
Cusson  V.  Whalen,  i  Code  Rep.  N.  S. 
(N.  Y.  Supreme  Ct.)  27. 

DiimiMal  Preferrod  to  Ditoontlnnance. 
— Where  there  is  no  design  on  the 
part  of  the  plaintiff  to  continue  the 
trial,  the  court  will  favor  a  dismissal 
of  the  complaint  rather  than  a  motion 
to  discontinue  the  action  made  by  the 
plaintiff  in  default.  Duncan  v,  De 
Witt.  7  Hun  (N.  Y.)  185. 

Judgment  of  Nonsuit  aTeohnical  Error. 
— The  rendition  of  a  judgment  of  non- 
suit instead  of  dismissal  for  lack  of 
prosecution  is  a  technical  error  which 
will  not  warrant  reversal.  Stewart  v, 
Ross,  58  Ala.  264. 

notion  for  New  Trial. — A  motion  for 
a  new  trial  may  be  dismissed  because 
not  seasonably  made,  or  because  ser- 
vice of  the  motion  was  not  duly  per- 
fected. Cothran  v.  Brower,  71  Ga. 
357;  Brower  v.  Cothran,  74  Ga.  383. 

4.  Cohen  v,  Moore,  59  111.  App.  396; 
Sullivan  v.  Brown,  47  Kan.  708;  Buena 
Vista  Freestone  Co.  v,  Parrish,  34  W. 
Va.  652. 

Failure  to  Appear. — So  where  the 
plaintiff  fails  to  appear  on  the  return 
day  of  the  summons  the  justice  will 
dismiss  the  suit  and  award  costs  to 
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cecdings ;  *  and  by  statute  the  rule  is  sometimes  made  applicable 
to  criminal  cases  unless  good  cause  be  shown  to  the  contrary.* 

(2)  Dismissal  of  Bill  in  J^hancery. — A  bill  in  chancery  may  be 
dismissed  upon  the  unexplained  default  of  the  plaintiff  in  pro- 
ceeding  further  with   the   cause  within  a   reasonable   time,'  as 


the  defendant.     Cohen   v,   Moore»  59 
111.  App.  396. 

1.  Dispatch  Beqnirod.— In  summary 
proceedings  contemplating  a  quick  de- 
termination of  the  controversy,  any 
considerable  delay  by  the  plaintiff  will 
authorize  a  dismissal  of  the  proceed- 
ings unless  waived  by  the  acquies- 
cence of  the  defendant.  Kiely  v.  Ber- 
trand,  67  Mich.  333. 

2.  State  V,  Arthur,  21  Iowa  322. 
See  article  Continuances,  vol.  4,  p. 
827,  note. 

8.  Illinois, — Beach  v.  Dyer,  93  111. 
301;  Iglehart  v,  Gibson,  56  111.  85;  Law- 
ler  V,  Gordon,  91  III.  602;  Nieman  v, 
Wintker,  85  III.  468;  Chicago  Title, 
etc.,  Co.  V.  Chicago,  etc.,  R.  Co.,  58 
111.  Ai)p.  388. 

Kentucky, — M'Dowell  v,  Logsdon, 
3  Bibb  (Ky.)  229;  Morgan  v,  Currie. 
3  A.  K.  Marsh.  (Ky.)  293. 

Massachusetts,  —  Snow  v,  Boston 
Blank  Book  Mfg.  Co.,  153  Mass.  459; 
Claflin  V.  Lowe,  157  Mass.  252;  Cav- 
erly  v,  Eastman,  142  Mass.  4. 

Michigan. — Wright  v.  Wright,  80 
Mich.  572. 

Mississippi. — Smith  v,  Cozart,  45 
Miss.  698. 

Missouri. — Timmons  v.  Chouteau, 
13  Mo.  225. 

New  Jersey. — West  v.  Paige,  9  N.  J. 
Eq.  203;  Hoagland  v.  Hoagland,  2  N. 
J.  Eq.  511. 

North  Carolina. — Holmes  v.  Will- 
iams, 4  Hawks  (N.  Car.)  371. 

Virginia, — Ellis  v,  Baird,  6  Munf. 
(Va.)456. 

England, — Bottomley  v.  Squire,  3 
W.  R.  498;  Hancock  v,  Rollison,  8 
W.  R.  18,  5  Jur.  N.  S.  1199;  Sprye 
V,  Reynell,  10  Beav.  351;  Padmore 
V,  Bodfield,  i  Beav.  367  :  Sheffield 
V,  Gray,  20  W.  R.  656 ;  Madden  v. 
Kirwan,  6  Ir.  Eq.  R.  374  ;  Hamilton 
V.  M'Cormick.  8  Ir.  Eq.  R.  582 ; 
Kelinge  v,  Audley,  4  Ir.  Eq.  R.  630 ; 
Harrison  v.  Mason,  13  Ir.  Eq.  R.  83; 
Pinfold  V,  Pinfold,  I  W.  R.  46;  Brown 
V.  Butter,  21  Beav.  615;  Nolan  v.  Ad- 
amson,  San.  &  Sc.  701;  Kelly  v,  Bol- 
ger,  San.  &  Sc.  440;  Kennedy  v.  Lewis, 
18  L.  J.  N.  S.  Ch.  455;  Noone  v.  War- 
ner, 14  L.  J.    N.  S.  Ch.  37;  Williams 


V,  Janaway,  6  Sim.  77;  Smith  v.  Oli- 
ver, 3  Myl.  &  C.  165;  Crooke  V.  Trery, 
3  Myl.  &  C.  168;  Pagan  v.  Macdonald, 
14  L.  J.  N.  S.  Ch.  312;  Ex  p.  Berry. 
Dick.  81;  Done  v,  Allen,  Dick.  55; 
La  Mert  v.  Stanhope,  5  De  G.  & 
Sm.  247;  Raistrick  v,  Elsworth,  2 
De  G.  &  Sm.  95;  Semple  v,  Holland, 
I  N.  R.  504;  Hinton  v.  Lewis,  i  Phil. 
459;  Longman  v,  Calliford,  3  Anstr. 
807;  Freeston  v,  Claydon,  17  Jur.  435; 
Tennant  v.  Storar,  7  Jur.  526;  Jones 
V,  Jones,  lo  Jur.  N.  S.  1167;  Williams 
V,  Rowland,  3  Jur.  N.  S.  658;  Bentley 
V,  Mercer,  4  Jur.  N.  S.  407;  Bull  win- 
kle V,  Vorwerg,  10  Jur.  107;  Haddon  v, 
Pegler,  5  Jur.  N.  S.  1123;  Sibson  v, 
Edgeworth,  12  Jur.  972;  Jones  v.  Jones, 
I  Jur.  N.  S.  863;  Pugh  V,  Badeley,  6 
Jur.  1029;  Mackaness  v,  Johnstone, 
McClel.  148;  Cooke  Vi  Davies,  T.  &R. 
309  ;  Farquiiarsbn  v,  Seton,  T.  &  R. 
378. 

"If,  at  the  time  of  the  hearing,  a 
plaintiff  in  equity  is  not  ready  to  go 
on,  and  the  court  refuses  to  grant 
further  time,  he  may  move  for  an 
order  dismissing  his  bill,  which  should 
be  granted  upon  payment  of  the  costs; 
if  he  does  not  do  so  the  defendant  is  not 
entitled  to  a  decree  upon  the  merits, 
but  can  only  have  the  bill  dismissed 
for  want  of  prosecution."  Kempton 
V,  Burgess,  136  Mass.  192. 

Befusal  to  Proseciite  in  a  Legal  Xan- 
ner. — Where  the  plaintiffs  refuse  to 
prosecute  the  suit  in  a  regular  and 
legal  manner,  as  where  they  refuse  to 
take  the  necessary  course  suggested 
by  the  chancellor  to  bring  in  a  party 
required,  the  bill  may  be  dismissed. 
Bondurant  v.  Sibley,  37  Ala.  565. 

Plea  of  Lis  Pendens. — Under  the  old 
chancery  practice,  if  the  plaintiff  did 
not,  after  a  plea  of  lis  pendens^  obtain 
an  order  of  reference  to  a  master  to 
inquire  whether  the  two  ssuits  were 
for  the  same  matter,  the  defendant 
might,  after  a  month,  have  the  bill  dis- 
missed. Tarleton  v,  Barnes,  2  Keen. 
632. 

Order  of  Eeferenoe.— Where  an  order 
of  reference  is  entered  in  a  suit  and 
pending  before  a  commissioner  at  the 
instance  of  the  debtor,  the  suit  will  not 
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where  an  inexcusable  delay  intervenes  between  the  time  of 
filing  the  bill  and  the  issuance  or  service  of  the  subpoena,*  or 
where  the  plaintiff  has  shown  himself  dilatory  in  getting  in  the 
answer,'  or  where  the  plaintiff  neglectsT  to  amend  upon  leave 
given  after  demurrer  overruled,*  and  in  other  miscellaneous  in- 
stances of  diiatoriness  cited  in  the  notes.** 


be  dismissed  on  motion  of  thedeiend- 
ant  because  the  reference  is  not  exe- 
cuted. Lewis  t/.  Laidley,  39  W.  Va. 
422. 

Falloro  of  Commiadonor  to  Boport.— 
But  where  the  plaintifif  failed  to  take 
steps  to  compel  a  commissioner  to 
make  a  report  in  a  case  referred  to 
him,  the  bill  was  held  to  be  properly 
dismissed  for  lack  of  prosecution. 
Colding  V.  Badger,  3  Rich.  Eq.  (S. 
Car.)  36S. 

Konoomplianeo  with  Statnto. — Where 
on   the   20th   of   May   the   defendant 


took  an  order  on  the  complainant  to 
speed  the  cause  and  the  order  was 
served  on  the  day  following,  and  the 
complainant  filed  his  replication  on 
the  22d  and  took  no  further  step  in 
the  cause,  it  was  held  that  the  de- 
fendant was  entitled  to  have  the  bill 
dismissed  at  the  next  stated  term  be- 
cause the  complainant  had  not,  in 
compliance  with  the  statute,  brought 
his  cause  to  a  hearing  at  that  term. 
West  V,  Paige,  9  N.  J.  Eq.  203. 

Falloro  to  Proparo. — Where  a  case 
stands  more  than  two  terms  upon 
replications  and  the  usual  order  for 
commissions,  it  is  regular  to  set  it 
down  for  hearing  and  to  dismiss  the 
cause  where  no  steps  arc  taken  to 
prepare  the  cause  for  trial.  Holmes 
V.  Williams,  4  Hawks  (N.  Car.)  371. 

In  England  where  a  defendant  has 
filed  a  plea  as  to  part  and  an  answer 
as  to  the  rest  of  the  bill,  and  the  plain- 
tiff has  filed  a  replication  to  the  plea, 
the  suit  is  "  a  cause  "  within  the  mean- 
ing of  Rule  I  of  Cons.  Ord.  xxi.,  and 
of  Rule  10  of  Cons.  Ord.  xxxiii., 
which  empowers  a  defendant  in  the 
cases  therein  specified  to  move  to  dis- 
miss the  bill  for  want  of  prosecution. 
Herbert  v.  Barrett.  L.  R.  5  Eq.  435- 

Under  the  English  rule,  where  the 
plaintifif  had  sufifered  three  terms  to 
pass  after  answer  without  replication 
a  motion  to  dismiss  was  proper.  Nay- 
lor  V,  Taylor.  16  Ves.  Jr.  127:  Day  v, 
Snee,  3  Ves.  &  B.  171;  Roberts  v,  Jones, 
7  Beav.  266;  Ferrers  v.  Shirley,  7  Sim. 
484;  Anonymous,  5  Sim.  497;  Delau- 
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ney  r.  Hermann,  i  Baldw.  (U.  S.)  13a; 
Jackson  v,  Purnell,  16  Ves.  Jr.  204; 
Atty.-Gen.  r.  Finch,  i  Ves.  &  B.  368; 
Hancock  v.  Rollison,  8  W.  R.  18. 

Throo  Toart  and  a  Half.— Where  the 
demurrer  to  a  complaint  had  been  on 
file  three  years  and  a  half  without  be- 
ing called  up,  and  the  evidence  as  to 
an  agreement  for  delay  was  conflicting, 
the  action  was  properly  dismissed. 
Kubli  t/.  Hawkett,  89  Cal.  638. 

8iz  Toart'  Dolay.— Where  no  steps 
had  been  taken  in  six  years,  during 
which  the  defendants  and  their  wit- 
nesses had  died,  the  bill  was  dis- 
missed. Lang  V,  Bellofif,  53  N.  J.  Eq. 
298. 

Oonstraotlon  of  Statute.— A  statute 
authorizing  a  chancery  suit  tx>  be  dis- 
missed where  the  complainant  takes 
no  steps  to  prosecute  it  in  two  terms 
after  answer  filed  does  not  apply  where 
an  amended  bill  is  filed  at  the  same 
term  that  the  answer  is  filed,  as  the 
defendant  has  until  the  following  term 
to  answer  the  amended  bill,  and  the 
complainant  until  the  following  term 
thereafter  to  reply.  Graham  v.  Cook, 
6  Yerg.  (Tenn.)  404. 

1.  Bancroft  v.  Sawin,  143  Mass.  144. 

8.  Adair  r.  Barrington,  2  W.  R.  361. 

8.  O'Neal  v.  Wills  Point  Bank,  64 
Tex.  644. 

At  Hozt  Tonn. — Where  on  overruling 
a  demurrer  to  a  bill  the  plaintiff  had 
leave  to  amend  and  failed  to  amend 
at  the  next  term  the  bill  was  dis- 
missed. Timmons  v,  Chouteau,  13 
Mo.  223. 

4.  Hogllgont  Delay. — As  where  the 
complainant  has  been  grossly  negli- 
gent in  the  preparation  of  papers  for 
his  suit.  M'Dowell  v,  Logsdon,  3  Bibb 
(Ky.)229. 

Failnro  to  Sot  Down  Ploa.— Or  where 
the  complainant  failed  to  set  a  plea  in 
abatement  down  for  argument.  Mor- 
gan V,  Currie.  3  A.  K .  Marsh.  (Ky. )  293. 

Falloro  to  Move  for  Commission. — So 
where  after  an  undertaking  to  speed, 
replication  filed,  and  subpoena  to  re- 
join, plaintiff  failed  to  move  for  com- 
mission to  examine  witnesses,  defend* 
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Pailnre  to  Sabititntt  Parties.  — A  failure  to  make  proper  parties 
within  a  reasonable  time  after  the  suggestion  of  the  death  of  the 
defendant  is  ground  for  a  dismissal  of  the  suit,*  unless  the  de- 
fendant consents  to  the  unseasonable  revival  of  the  action.* 

Where  the  Plaintifb  are  Infants  suing  by  their  next  friend,  who 
refuses  to  proceed,  the  proper  practice  ordinarily  requires  the 
removal  of  the  latter.* 

(3)  Nonsuit  in  Actions  at  Law. — At  common  law  a  plaintiff  may 
be  nonsuited  for  want  of  prosecution,*  and  all  the  cases  in  which 


ant  was  entitled  to  a  dismissal.  Car- 
den  V,  Manning,  i  Keen  380.  See  also 
Tozer  v,  Tozer,  i  Cox  288;  Cooke  v, 
Davies,  i  Russ.  153,  note  (V);  Fell  v, 
Morris,  i  Cox  176;  Skip  r.  Warner,  3 
Atk.  558;  Squirrell  v.  Squirrell,  3 
Swanst.  250. 

Subpoena  to  Hear  Judgment.— So  where 
plaintiff  sets  down  the  cause,  but  neg- 
lects to  serve  a  subpoena  to  hear  judg- 
ment within  due  time,  and  the  cause 
is  afterwards  abated  by  the  death  of 
a  defendant.  Williams  v.  Page,  24 
Beav.  490. 

Unexplained  Absence  of  Conniel  may 
be  ground  for  dismissal.  Steam 
Laundry   Co.    v.   Thompson,   91    Ga. 

47. 

Failure  to  Proceed  at  Law.— So  where 
the  plaintiff's  bill  is  retained  for  trial 
of  his  right  at  law,  and  he  fails  to 
proceed  with  diligence.  Arnold  r. 
Thomson,  9  Jur.  N.  S.  436. 

Honcomplifnce  with  Undertaking.— 
Or  where  plaintiff  fails  to  comply  with 
the  terms  of  an  undertaking  to  speed 
the  cause.  Whalley  v.  Pepper,  8  Sim. 
203;  Burgess  z/.  Thompson,  2  Keen  762. 

Supplemental  Bill. — And  on  failure 
to  prosecute  a  supplemental  bill 
ordered  to  be  filed  by  the  court,  the 
original  bill  may  be  dismissed.  Ward 
r.  Ward,  11  Beav.  159. 

Failure  to  Except  to  Answer. — Where 
the  plaintiff  fails  to  except  to  an  an* 
swer,  as  required  by  statute  or  rule  of 
court,  it  is  thereupon  deemed  sufficient 
and  the  bill  dismissed.  Goldsworthy 
V,  Crossley,  2  Hare  639. 

Failure  to  Answer  Pleas. — Or  where 
on  motion  of  the  defendant  to  discon- 
tinue the  suit  and  dismiss  the  bill,  the 
plaintiff  still  fails  to  answer  pleas  to 
the  bill  on  file  more  than  a  year. 
Smith  V,  Cozart,  45  Miss.  698. 

Failure  to  Notice  Orders  Made  in  the 
Cause. — As  a  party  is  bound  to  take 
notice  of  orders  made  in  the  progress 
of  the  cause  unless  statutes  modify 
the  rule,  a  cause  will  be  properly  dis- 


missed for  want  of  prosecution  upon 
the  failure  of  the  plaintiff  to  appear  at 
the  hearing,  although  the  order  set- 
ling  it  on  the  calendar  was  inadver- 
tently made.  The  plaintiff  should  have 
such  order  set  aside.  Cleaver  v.  Smith, 
114  111.  114. 

1.  Tucker  v,  Bryan,  i  Tex.  App. 
Civ.  Cas.  §  1158;  Burmester  v.  Von 
Stenz,  23  Beav.  32;  Houghton  v,  Lan- 
non,  I  Kan.  App.  510. 

2.  Houghton  v,  Lannon,  i  Kan. 
App.  510. 

Whezi  Properly  Bef^ed.— A  defendant 
in  his  answer  stated  that  three  parties 
named  in  the  bill  as  plaintiffs  were 
long  since  dead,  and  he  submitted  that 
the  suit  was  defective  because  their 
representatives  were  not  before  the 
court.  Afterwards  he  moved  to  dis- 
miss the  bill  for  want  of  prosecution; 
but  it  appearing  that  the  parties  died 
before  the  bill  was  filed,  the  motion 
was  refused  on  the  ground  that  the 
plaintiffs  could  not,  in  the  present 
frame  of  the  suit,  undertake  to  speed. 
And  the  plaintiffs  were  allowed  a 
month  to  amend  their  bill,  and  were 
ordered  to  pay  the  costs  of  the  motion 
to  dismiss.  Fellowes  v,  Hubbert,  4 
Jur.  932. 

DeaUi  of  a  Partner. — It  is  erroneous 
to  dismiss  a  bill  in  equity  against 
partners  because  of  the  death  of  one 
pending  the  suit,  and  the  failure  to 
substitute  his  personal  representa- 
tives. The  death  of  the  deceased 
partner  may  be  suggested  on  the  rec- 
ord and  the  suit  proceed.  Hammond 
V.  St.  John.  4  Yerg.  (Tenn.)  107. 

3.  Bondurant  v,  Sibley,  37  Ala.  565, 
holding,  however,  that  if  the  bill  is 
forthwith  dismissed  the  presumption 
on  appeal  is  that  the  interests  of  the 
infants  did  not  require  a  further  prose- 
cution of  the  suit. 

4.  Arkansas, — Ashley  z/.  May,  5  Ark. 
408. 

California,  —  Peralta  r.  Mariea,  3 
Cal.  185. 
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a  nonsuit  could  be  entered  under  the  English  practice  may  be 
grouped  under  this  head.*  Thus  a  plaintiff  was  nonsuited  where 
he  failed  to  deliver  a  declaration  until  two  terms  had  expired  since 
the  appearance  of  the  defendant/-*  or  where  he  was  guilty  of  other 
delays  or  defaults  in  the  subsequent  proceedings  of  the  cause  in 
contravention  of  the  rules  of  law ;  •  he  was  then  adjudged  to  have 
abandoned  his  remedy,  and  a  nonsuit  or  non  prosequitur  was  en- 
tered,  and  he  was  said  to  be  non-prossed.* 


Illinois. — Cunningham  r.  Wright,  27 
111.  App.  334. 

Kentucky, — Danaf/.Gill,  5J.  J. Marsh. 
(Ky.)  243;  Illinois  Bank  v.  Hicks,  4  J. 
J.  Marsh.  (Ky.)  128. 

New  York. — Bradt  r.Mount,  I  How. 
Pr.  (N.  Y.  Supreme  Ct.)  33;  Pier  r. 
Page.  I  How.  Pr.  (N.  Y.  Supreme  Ct.) 
40;  Slocum  V.  Watkins,  i  How.  Pr.  (N. 
Y.  Supreme  Ct.)  42;  Bromaghin  v, 
Gorse.  i  How.  Pr.  (N.  Y.  Supreme  Ct.) 
53:  Borst  V,  Bovee,  i  How.  Pr.  (N.  Y. 
Supreme  Ct.) 63;  Goodenow  ».  Butler, 
I  How.  Pr.  (N.  Y.  Supreme  Ct.)  82; 
Butts  V,  Campbell,  i  How.  Pr.  (N.  Y. 
Supreme  Ct.)  88;  Robinson  v,  McClel- 
lan,  I  How.  Pr.  (N.  Y.  Supreme  Ct.) 
90;  Moflfat  V,  Judd.  I  How.  Pr.  (N.  Y. 
Supreme  Ct.)  194;  Knowles  v.  Poillon, 
I  How.  Pr.  (N.  Y.  Supreme  Ct.)  252; 
Reynolds  v.  Fountain,  4  Hill  (N.  Y.) 
52,  Jackson  v.  Vroman,  6  Cow.  (N.  Y.) 
392;  Anonymous,  6  Cow.  (N.  Y.)  388; 
Chadderton  V.  Backus,  6  Wend.  (N.  Y.) 
521;  Gale  V.  Hoysradt,  3  How.  Pr.  (N. 
Y.)  47;  Jackson  v,  Johnson,  7  Cow.  (N. 
Y.)  419:  Ryers  v.  Hillyer,  Col.  &  C. 
Cas.  (N.  Y.)  185;  Sheffield  v,  Watson, 
Col.  &  C.  Cas.  (N.  Y.)  157;  Campbell 
V,  Munger,  Col.  &  C.  Cas.  (N. 
Y.)  200;  Jackson  v.  Marsh,  Col. 
&  C.  Cas.  (N.  Y.)  210;  Coles  v. 
Thompson,  Col.  &  C.  Cas.  (N.  Y.) 
330  345  ;  Taylor  v.  How,  i  Wend. 
(N.  Y.  34;  Manhattan  Co.  v.  Brower, 
Col.  &  C.  Cas.  (N.  Y.)  425;  Jack- 
son V.  Ferguson,  Col.  &  C.  Cas. 
(N  Y.)  467;  Jackson  v.  Valentine,  Col. 
&  C.  Cas.  (N.  Y.)  469;  Jackson  v, 
Woodworth,  Col.  &  C.  Cas.  (N.  Y.)48i; 
Hicks  V.  Knickerbacker,  2  Wend.  (N. 
Y.)  288:  Anderson  v.  Johnson,  i  Sandf. 
(N.Y.)736;  Russell  v. Barnes,  13  Johns. 
(N.Y.)  157. 

England, — Symes  v.  Larby,  2  C.  & 
P.  358,  12  E.  C.  L.  169. 

1.  Mulhern  v.  Union  Pac.  R.  Co.,  2 
Wyoming  465. 

2.  Mulhern  v.  Union  Pac.  R.  Co.,  3 
Wyoming  465. 

DeclaratioA  Unieaionablj  Filed.  —  A 


suit  may  properly  be  dismissed  because 
the  plaintiff  fails  to  file  his  declaration 
within  the  time  required  by  law^ 
Howell  V.  Albany  City  Ins.  Co.,  62 
111.  50;  Downey  v.  Smith,  13  111.  671. 

On  Failure  te  Plead.— Where  in  the 
course  of  pleading  the  plaintiff  failed 
to  put  in  his  replication,  etc. ,  within  the 
time  allowed  by  the  rules,  he  was  said 
to  be  nonsuit.  Mulhern  v.  Union  Pac. 
R.  Co.,  2  Wyoming  465. 

So  where  the  plaintiff  failed  to  reply 
to  pleas  in  bar.  Wilde  v-  Hart,  24 
Ark.  599. 

8.  Mulhern  v.  Union  Pac.  R.  Co.,  2 
Wyoming  465:  Homer  v.  Brown,  16 
How.  (U.  S.)  365. 

After  iMue  Joined.— Where  after  issue 
joined  the  plaintiff  neglects  to  bring 
such  issue  on  to  be  tried  in  the  time  re- 
quired by  the  practice  and  custom  of 
the  court,  he  may  be  nonsuited.  Shaw 
V.  Raritan,  etc..  R.  Co.,  32  N.  J.  L.  293. 

Voluntary  Withdrawal.  —  Where  the 
jury  had  been  sworn,  and  the  plaintif) 
perceived  that  the  evidence  failed  to 
support  his  issue,  he  might  withdraw 
and  submit  to  a  nonsuit.  Mulhern  v. 
Union  Pac.   R.  Co.,   2  Wyoming  465. 

Violation  of  Stipulation.- Where  the 
cause  was  not  tried  according  to  stipu- 
lation the  plaintiff  was  nonsuited. 
Sergeants  v.  Baker,  i  How.  Pr.  (N.  Y. 
Supreme  Ct.)  10. 

Where  a  plaintiff  stipulates  to  try  a 
cause  at  a  certain  term  it  may  be  dis- 
missed for  failure  to  prosecute  at  the 
time  stipulated.  Stewart  v.  Ross,  58 
Ala.  264. 

Failure  to  Enter  Action.— So  where 
the  plaintiff  fails  to  enter  his  action  at 
the  proper  law  term.  Farrin  ?'.  Ken- 
nebec, etc.,  R.  Co.,  36  Me.  34. 

4.  Mulhern  v.  Union  Pac.  R.  Co.,  2 
Wyoming  465. 

Absenee  of  PlaintiiF  at  Trial.— In  the 
absence  of  the  plaintiff  there  could  not 
be  a  trial,  verdict,  or  judgment  ren- 
dered upon  the  merits  at  common  law. 
Keator  v.  Glaspie,  44  Minn.  448;  De- 
lano V,  Bennett,  61  111.  83;  Felts  z/.  Del- 
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Hatnre  of  Nontnit. — Such  a  nonsuit  is  substantially  voluntary,  since 
the  plaintiff  voluntarily  fails  to  act,*  although  it  can  be  granted 
only  on  motion  of  the  defendant.* 

Upon  Appearance  of  Plaintiff. — Where  the  plaintiff  actually  appeared 
in  court  before  the  motion  was  decided,  there  could  not  at  com- 
mon law  be  a  nonsuit,  as  the  presumption  of  abandonment  was 
rebutted.* 

Under  Modern  Praotice  the  rule  is  absolute,  and  a  nonsuit  may  be 
granted  where  on  call  of  the  case  the  plaintiff  is  not  prepared  or 
refuses  to  proceed.* 


aware,  etc..  R.  Co.,  170  Pa.  St.  432; 
Gardener  «/.  Davis,  i  Wils.  300;  Ander- 
son V.  Shaw,  3  Bing.  290,  11  E.  C.  L. 
107,  Buena  Visia  Freestone  Co.  v.  Par- 
rish,  34  W.  Va.  652. 

In  Louisiana  the  only  judgment 
which  can  be  rendered  in  the  absence 
of  a  plaintiff  when  no  reconventional 
demand  or  one  equivalent  thereto  has 
been  formed  is  one  of  nonsuit.  PhiUips 
V.  Cassidy,  36  La.  Ann.  288. 

Suit  on  PromiMory  Hote.— Where  a 
note  was  placed  in  the  hands  of  ajustice 
of  the  peace  for  suit  and  collection,  it 
was  held  an  error  to  dismiss  the  action 
merely  because  the  plaintiff  did  not 
appear  with  the  note  in  his  possession. 
He  should  have  proceeded  to  trial  and 
produced  the  note  as  evidence,  subject 
to  such  defenses  as  the  defendant 
might  set  up.  Hitch  v.  Lambright, 
66  Ga.  228. 

1.  Zigler  V.  Zigler,  10  Montg.  (Pa.) 

45- 

Voluntary  and  Involuntary  Bittin- 
guiihed. — A  voluntary  nonsuit  is  said 
to  be  an  abandonment  of  a  cause  by  a 
plaintiff,  and  an  agreement  that  a  judg- 
ment for  costs  be  entered  against 
him.  An  involuntary  nonsuit  is  where 
a  plaintiff,  on  being  called  when  the 
case  is  before  the  court  for  trial,  neg- 
lects to  appear,  or  where  he  has  given 
no  evidence  upon  which  the  jury  could 
find  a  verdict.  Holmes  v,  Chicago, 
etc.,  R.  Co.,  94  111.  443. 

A  Ditmiftal  for  Want  of  Proieeution 
operates  as  a  voluntary  dismissal  by 
the  plaintiff  and  carries  him  out  of 
court.  Pacific  R.  Co.  v,  Franklin 
County  Ct.,  55  Mo.  162. 

2.  Holmes  v,  Chicago,  etc.,  R.  Co., 
94  111.  439;  Keator  v,  Glaspie,  44 
Minn.  448. 

In  4  Jacob's  Law  Diet,  (ist  Am. 
from  2d  Lond.  ed.,  181 1),  p.  407,  it  is 
said  :  "A  nonsuit  can  only  be  at  the 
instance  of  the  defendant,  and,  there- 


fore, when  the  cause  at  nisi prius  was 
called  on  and  the  jury  sworn,  but  no 
counsel,  attorneys,  parties,  or  wit- 
nesses appeared  on  either  side,  the 
judge  held  that  the  only  way  was  to 
discharge  the  jury,  for  nobody  has 
a  right  to  demand  the  plaintiff 
but  the. defendant,  and  the  defendant 
not  demanding  him  the  judge  could 
not  order  him  to  be  called."  The 
rule  is  sustained  by  Arnold  v.  John- 
son, I  Stra.  267;  and  in  Coke  upon  Lit- 
tleton, 139  d,  it  is  said:  "At  the 
common  law  upon  every  continuance 
or  day  given  over  before  judgment 
the  plaintiff  might  have  been  non- 
suited, and  therefore  before  the  stat- 
ute 2  H.  IV.,  after  verdict  given,  if  the 
court  gave  a  day  to  be  advised,  at  that 
day  the  plaintiff  was  demandable  and 
therefore  might  be  nonsuited."  And 
by  3  Blackstone  296:  **  For  if  the 
plaintiff  neglects  to  deliver  a  declara 
tion  for  two  terms  after  defendant  ap- 
pears, or  is  guilty  of  other  delays  or 
defaults  against  the  rules  of  law  in 
any  subsequent  stage  of  the  action,  he 
is  adjudged  not  to  follow  or  pursue 
his  remedy  as  he  ought  to  do,  and 
thereupon  a  nonsuit  or  non  prosequitur 
is  entered  and  he  is  said  to  be  rton- 
pros' d,** 

3.  Brown  r.  Munger,  16  Vt.  12; 
Wright  V,  Phillips,  2  Greene  (Iowa) 
191. 

4.  Chicago  Title,  etc., Co. V.Chicago, 
etc.,  R.  Co.,  58  111.  App.  388;  Delano 
V.  Bennett,  61  111.  83;  Clark  v.  Dek- 
ker,  43  Kan.  692. 

After  Appearance  of  Plaintiff. — Where 
the  plaintiff  appears  after  numerous 
continuances  from  term  to  term,  the 
proper  remedy  of  the  defendant  is  ta 
force  the  plaintiff  to  a  tri^l,  and  not 
move  to  dismiss.  Roemer  v,  Shackel* 
ford  (Tex.  Civ.  App.  1892),  23  S.  W. 
Rep.  87. 

Feigned  Iwne.—There  can  be  no  non- 
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^4)  Under  Code  Procedure. — The  same  rules  apply  to  a  dismissal 
at  law  or  equity  under  code  procedure  *  unless  modified  by  statute,* 


suit  for  a  failure  to  bring  a  feigned  is- 
sue to  trial,  as  both  parties  are  deemed 
responsible  therefor.  Rogers  v,  Tift, 
17  Johns.  (N.  Y.)  267. 

By  Bnle  of  Court.— It  is  within  the 
power  of  a  trial  court  to  make  a  rule 
providing  that  where  the  plaintiff  does 
not  proceed  to  trial  on  the  fourth  call 
of  his  cause  or  obtain  a  continuance 
he  shall  be  nonsuited.  Munro  v, 
Laurens,  i  McMuU.  (S.  Car.)  442. 

1.  C7a/f/<7r«ia.— Kubli  r/.  Hawkett.Sg 
Cal.  638;  Pardy  v,  Montgomery,  77 
Cal.  326;  Cowell  v,  Stuart,  69  Cal. 
526;  Lander  v,  Flemming,  47  Cal.  614; 
Chipman  r.  Hibbard,  47  Cal.  638; 
Simmons  v.  Keller,  50  Cal.  38;  Pickett 
V.  Hastings,  39  Cal.  105;  Fanning  v, 
Foley,  99  Cal.  336;  Carpentier  v.  Min- 
turn.  39  Cal.  450;  Hassey  v.  South  San 
Francisco  Homestead,  etc.,  Assoc., 
102  Cal.  611. 

Minnesota,  —  Deuel  v.  Hawke,  2 
Minn.  50;  Keator  v,  Glaspie,  44  Minn. 
448. 

New  York, — Roy  v,  Thompson,  i 
Duer  (N.  Y.)636;  Baker  v.  Martin,  3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  204; 
Israel  v.  Voight,  12  Misc.  Rep.  (N.  Y. 
Super.  Ct.)  206;  Tabor  r.  Tabor,  21 
Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  340; 
Taber  r.  Taber,  60  N.  Y.  Super.  Ct. 
66. 

South  Dakota, — Mars  v,  Oro  Fino 
Min.  Co.  (S.  Dak.  1895),  65  N.  W.  Rep. 
19. 

In  California  the  Superior  Court  un- 
der Code  Civ.  Pro. ,  §  581,  has  power  to 
dismiss  an  action  for  want  of  prosecu- 
tion. Pardy  v,  Montgomery,  77  Cal. 
326:  Kubli  V.  Hawkett,  89  Cal.  642. 

Failure  to  Serve  Complaint.— Where 
the  plaintiff  fails  to  serve  a  copy  of 
the  complaint  seasonably,  the  case 
may  be  dismissed. 

2.  Baker  v.  Curtiss,  7  How.  Pr. 
(N.  Y.  Supreme  Ct.)  478;  Luce  v. 
Trempert,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  212;  Keator  v.  Glaspie,  44  Minn. 
448. 

Failure  to  Berre  Defendant. — So  where 
the  plaintiff  fails  to  take  proceedings 
to  bring  in  a  party  defendant  within  a 
defined  time.  Johnson  v.  Robinson, 
20  Minn.  170;  Cover  v,  Baytown,  12 
Minn.  1-24;  Morris  v.  Crawford,  16 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  124; 
Murray    v.    Gleeson,    100   Cal.    512; 


Grigsby  v,  Napa  County,  36  Cal.  585; 
Carpentier  v,  Minturn,  39  Cal.  450; 
Eldridge  v,  Kay,  45  Cal.  49;  Lander 
V.  Flemming,  47  Cal.  614;  Diggins  v, 
Thornton,  9(6  Cal.  417;  Reynolds  v. 
Page.  35  Cal.  296;  McDonald  v,  Swett, 
76  Cal.  257;  Clark  v.  Smith,  63  Cal. 
385;  Fanning  v,  Foley,  99  Cal.  336. 

On  Voluntary  Appearance  bj  Defend- 
ant!.— Where  a  plaintiff  brings  his  ac- 
tion, fails  to  serve  his  summons,  and 
absents  himself  for  many  months  from 
his  place  of  residence,  leaving  no  at- 
torney to  represent  him,  he  cannot 
complain  because  some  of  the  defend- 
ants have  voluntarily  appeared  and 
filed  their  answers,  placed  the  cause  on 
the  calendar,  and  had  it  dismissed 
when  called.  Pickett  v,  Hastings,  39 
Cal.  105. 

Portion  of  Codefendants. — Upon  failure 
of  the  plaintiff  to  bring  in  some  of  the 
defendants  the  complaint  may  be  dis- 
missed. A  notice  of  the  cause  for 
trial  in  that  case  is  improper.  Morris 
V,  Crawford,  16  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  124. 

After  letue  Joined.— The  complaint 
may  be  dismissed  for  failure  of  the 
plaintiff  to  proceed  with  the  cause 
after  issue  joined.  Winchell  v.  Mar- 
tin, 14  Abb.  Pr.  N.  S.  (N.  Y.  Supreme 
Ct.)47;  McCormick  v.  Miller,  19  Minn. 
443- 

In  Winchell  v.  Martin.  14  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  47.  it 
was  said:  "Our  statute  authorizing 
a  motion  for  judgment,  as  in  case  of 
nonsuit,  for  laches  in  not  proceeding 
with  the  action  after  issue  joined,  is 
founded  upon  the  statute  14  Geo.  II., 
c.  17, which  was  passed  in  consequence 
of  the  delay  and  expense  attending 
the  trial  by  proviso,  which  was  the 
only  mode  in  which  a  defendant  could 
dispose  of  the  issues  where  the  plain- 
tiff neglected  to  proceed.  It  was  so 
called  from  a  clause  in  the  venire 
facias  or  distringas,  which  had  in  it 
the  words  *  proviso  quod,  etc.,'  that  is, 
provided  that  if  two  writs  of  venire 
were  issued  to  the  sheriff,  one  from 
the  plaintiff  and  one  from  the  defend- 
ant, he  should  execute  one  of  them 
only  and  return  the  other.  The  course 
of  procedure  to  secure  it  seems  to 
have  been  to  procure  from  the  master 
in   the   King's   Bench,    or   from    the 
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and  no  application  to  the  court  is  required.* 

(5)  Time  when  the  Motion  is  Appropriate — ^in  General. — ^The  mo- 
tion must  be  made  within  the  time  required  by  statute  or  rule 
of  court.* 

In  Chancery  it  usually  comes  too  late  after  the  cause  has 
been  set  down  for  hearing,*  and  generally  after  issue  joined — 
although  the  rule  is  not  absolute  * — since  the  defendant  can  then 
proceed  with  the  cause,  and  he  cannot,  in  general,  have  the  cause 
dismissed  for  lack  of  prosecution  where  he  may  himself  act.* 


secondaries  in  the  Common  Pleas, 
a  rule  for  trial  by  proviso^  after  which 
the  venire  issued,  and  a  trial  might  be 
had,  but  the  defendant  was  to  give  to 
the  plaintifif  the  like  notice  which  the 
latter  would  have  to  give  him,  and  if 
the  plaintifif  then  did  not  proceed  to 
trial  he  might  be  called  and  nonsuited 
(2  Tidd  Pr.  818.  819,  820;  2  Jac.  Law 
Diet.,  tit.  'Proviso';  id.,  tit.  *  Trial'). 
The  defendant  by  this  formula  was  en- 
abled to  bring  down  the  record  to  the 
assizes,  which  it  was  the  plaintifif's 
duty  to  do  in  the  first  instance,  and  to 
relieve  himself  of  the  litigation." 

Waiver  of  Trial. — In  an  ejectment 
case  in  Kansas  the  action  was  held 
properly  dismissed  where  the  plaintifif 
waived  the  first  trial  and  failed  to  de- 
mand the  second  statutory  trial  either 
before  or  after  the  motion  to  dismiss. 
Kohn  V.  Barr,  40  Kan.  45. 

An  Intervener  against  whom  no  af- 
firmative relief  is  asked  by  the  other 
parties  to  the  suit  occupies  the  posi- 
tion of  a  plaintifif,  and  his  suit  may  be 
dismissed  upon  his  failure  to  appear. 
Noble  V.  Meyers,  76  Tex.  280. 

1.  Winchell  t/.  Martin,  14  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  47. 

2.  Lester  v.  Archdale,  9  Beav.  156; 
Forman  v.  Gray,  9  Beav.  200;  Ernest 
V.  Govett,  2  N.  R.  486;  Hart  v,  Roberts, 
7  Jur.  N.  S.  669;  Barnes  v,  Tweddle, 
10  Sim.  481;  Griffith  v,  Griffith,  16  Sim. 
35;  Atty.-Gen.  v.  Jones,  5  Sim.  246; 
Pease  v.  Blossom,  2  How.  Pr.  (N.  Y. 
Supreme  Ct.)  81;  Kimberly  r.  Parker, 
34  How.  Pr.  (N.  Y.  Supreme  Ct.)  275. 

3.  Hand  v.  King,  lojur.  N.  S.  91. 
A  Bill  to  Perpetuate  Testimony  ought 

not  to  be  brought  to  a  hearing,  but  if 
it  prays  for  relief  the  defendant  may 
set  it  down  for  a  motion  to  dismiss. 
Vaughan  v,  Fitzgerald,  i  Sch.  &  Lef. 
316. 

In  the  Federal  Conrte,  before  a  case 
can  be  dismissed  under  Equity  Rule  21 
there  must  exist  in  the  technical  sense 
a  plea  or  demurrer  on  the  part  of  the 


defendant  which  the  plaintifif  shall  not 
have  replied  to  or  set  down  for  hear- 
ing before  the  second  term  of  the  court 
after  filing  the  same.  Poultney  v,  La- 
fayette, 3  How.  (U.  S.)  81. 

4.  Pratt '».  Holebrook,  5  Madd.  31. 
Honoompliance  with  Order. — But  after 

issue  joined  the  bill  may  still  be  dis- 
missed for  a  failure  of  the  plaintifif  to 
comply  with  an  order  of  the  court. 
Pratt  V.  Holebrook,  5  Madd.  31;  Cox 
V,  Allingham,  3  Madd.  393;  Benedict  v, 
Thackeray,  5  Price  592. 

Before  Bnle  to  Produce  Witnesfles.^ 
And  it  has  been  said  to  be  seasonable 
at  any  time  before  a  rule  to  produce 
witnesses.  Fell  v,  Morris,  i  Cox  176; 
Skip  V.  Warner,  3  Atk.  558. 

After  Snbmifiion. — After  a  cause  has 
been  submitted  in  equity  it  cannot  be 
dismissed  for  lack  of  prosecution. 
Miller  v.  Hemphill,  9  Ark.  488. 

After  Beferenoe  of  Canee. — Nor  former- 
ly would  a  dismissal  be  granted  pend- 
ing the  reference  of  a  cause.  Gregory  v. 
Spencer,  11  Beav.  143.  But  the  contrary 
rule  appears  to  obtain  in  modern  prac- 
tice, and  the  reference  does  not  afifect 
the  power  of  the  court  to  dismiss  for 
lack  of  prosecution.  Gordon  v,  Gor- 
don, 25  111.  App.  310;  Saville  v.  Frisbie, 
70  Cal.  88. 

5.  Anonymous,  2  Ves.  Jr.  286;  Simp- 
son V,  Densham,  2  Cox  377:  Done  v. 
Allen,  Dick.  55;  Anonymous,  Barnard 
280. 

After  Beplication.— The  bill  will  not 
be  dismissed  after  a  replication  is  filed 
by  the  plaintifif.  Whitney  v.  New  York, 
I  Paige  (N.  Y.)  548;  Atkinson  v.  Hut- 
ton,  13  Price  6. 

Demurrer  Pending. — Nor  will  it  be 
dismissed  while  a  demurrer  interposed 
by  the  defendant  is  pending  undis- 
posed of,  McVickar  v.  Filer,  24  Mich. 
241;  Semmes  v.  Mott,  27  Ga.  93;  Anon- 
ymous, 2  Ves.  Jr.  286;  as  the  defend- 
ants may  themselves  expedite  the  case 
by  noticing  the  demurrer  for  argu- 
ment, McVickar  v.  Filer,  24  Mich.  241. 
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Some  of  the  DefBttdanti  in  Dofanlt. — The  motion  may  be  made  by  a 
portion  of  the  codefeiidants,  although  the  rest  are  in  default  for 
want  of  an  answer,*  unless  the  plaintiff  shows  that  he  has  been 
duly  diligent  in  trying  to  obtain  their  answers,'  or  where  the 
time  of  a  portion  of  the  defendants  to  answer  has  not  expired,' 
or,  according  to  the  English  rule,  where  the  defendants  are  repre- 
sented  by  the  same  solicitor.*  And  a  portion  of  the  defendants 
may  move  to  dismiss,  although  the  cause  is  ready  for  hearing 
against  their  codefendants.* 

The  IniolTeney  of  the  Defendant  •  or  his  bankruptcy  ^  will  not  affect 
his  right  to  make  the  motion.® 


Kotiee  of  Filing  of  Aniwer.— But  the 

failure  of  the  defendant  to  notify  the 
plaintiff  of  his  having  filed  an  answer 
will  not  preclude  dismissal,  although  it 
may  entitle  the  plaintiff  to  more  time. 
Jones  V,  Jones,  i  Jur.  N.  S.  863.  Com" 
pare  Linnemeyer  v.  Miller,  70  111.  244, 
where  it  was  said  that  the  trial  court 
will  not  be  authorized  to  dismiss  the 
plaintiff's  proceeding  for  want  of  a  re- 
plication where  in  a  suit  to  enforce  a 
mechanic's  lien  part  of  the  defendants 
file  an  answer  without  notice  to  the 
plaintiff. 

Both  Parties  in  Default. — Neither  par- 
ty can  take  advantage  of  the  default 
of  the  other  where  both  notice  the 
cause  for  trial,  as  either  may  bring  it 
to  a  hearing.  Thompson  v,  Krider,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  248. 

1.  Mornington  v.  Smith,  9  Beav. 
251  ;  Dalton  v,  Hayter,  7  Beav.  586  ; 
Hales  V,  Sherlock,  3  Moll.  321  :  Bald- 
win V.  Damer,  16  L.  J.  N.  S.  Ch. 
448  ;  Cooke  v.  Beetham,  8  L.  J.  N.  S. 
Ch.  270. 

Stay  of  Proooedingt.— The  obtaining 
of  a  stay  of  proceedings  by  one  de- 
fendant until  the  plaintiff  affords 
security  for  costs  will  not  defeat  a 
motion  to  dismiss  made  by  the  other. 
Kelly  V.  Magee,  9  Ir.  Eq.  R.  216. 

8.  Mornington    v.   Smith,   9   Beav. 

251. 

8.  Partington  v.  Baillie,  5  Sim.  667  ; 
Waring  r.  Lockett,  18  W.  R.  915. 

4.  Moriarty  v.  Kirwan,  Fl.  &  K. 
140 ;  Winthrop  v.  Murray,  7  Hare 
150  ;  Heard  v,  Lupton,  19  L.  T.  N.  S. 
674. 

In  the  United  States  this  limitation 
of  the  rule  has  been  denied.  De  Luze 
V.  Loder,  3  Edw.  Ch.  (N.  Y.)  419- 

Before  Serrioe. — The  motion  may  be 
made  even  before  all  the  proper  par- 
ties defendant  are  served.  Semmes 
fr.  Mott,  27  Ga.  93. 


By  Defendants  Sammoned. — It  is  suf- 
ficient that  all  the  defendants,  sum- 
moned join  in  the  motion.  Cooke  v. 
Beetham,  8  L.  J.  N.  S.  Ch.  270. 

5.  Cannot  Kotioe  Cause  for  Hearing. — 
Where  a  cause  is  in  readiness  for 
hearing  against  one  defendant,  and 
there  is  another  defendant  as  to  whom 
the  cause  is  not  in  readiness,  the  de- 
fendant who  has  appeared  and  an- 
swered cannot  notice  the  cause  for 
hearing,  but  must  move  to  dismiss. 
Graham  v.  Elmore,  Harr.  (Mich.)  265. 

By  One  of  Several  Defendants. — Where 
tlie  failure  to  proceed  against  a  co- 
defendant  prevents  the  examination  of 
the  witnesses  and  closure  of  the  proofs 
by  a  defendant  as  to  whom  the  cause 
was  at  trial,  he  may  move  to  dismiss 
the  bill  for  want  of  prosecution.  Vcr- 
millyea  r.  OdeH,  4  Paige  (N.  Y.)  121. 

lune  as  to  Part  of  Defendants.— Under 
federal  practice,  where  the  cause  is  at 
issue  as  to  a  part  of  the  defendants 
they  may  compel  the  complainant  to 
speed  the  cause,  or  have  his  bill  dis- 
missed for  failure  to  compel  an  issue, 
or  take  the  bill  as  confessed  as  to  the 
rest.     Gibert  v.  Van  Arman,   i  Flipp. 

(U.S.)  423. 

Where  the  Canie  is  Set  for  Hearing.— 
But  where  the  defendants  moving  to 
have  the  cause  dismissed  have  set 
down  the  cause  for  hearing,  it  is  held 
under  the  English  practice  that  the 
bill  cannot  be  dismissed  as  to  their  co- 
defendants  on  the  motion  unless 
they  also  had  set  down  the  cause  for 
hearing.  Tatton  v.  London,  etc.,  F. 
Ins.  Co.,  L.  R.  8  Eq.  Cas.  450. 

6.  Robson  r.  Devon,  3  Sm.  &  G.  227. 

7.  Blackmore  v.  Smith,  i  M.  &  Gord. 
80  ;  Robson  v.  Devon,  3  Sm.  &  G.  227  ; 
Kemball  v,  Walduck.  i  Sm.  &  G. 
(App.)  xxxvii.;  Rutherford  v.  Miller, 
2  Anstr.  460. 

8.  Levi  V,  Heritage,  26  Beav.  561. 
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Honsnitf  and  BiimiMali  under  the  Code. — In  the  case  of  nonsuit  the  mo- 
tion is  not  proper  until  all  the  pleadings  have  been  carried  to  an 
issue. ^  And  the  same  rule  applies  to  dismissal  of  a  complaint 
under  code  procedure.*  The  defendant  must  have  the  cause  placed 
on  the  calendar  for  trial  where  the  plaintiff  has  failed  to  do  so,' 
and  must  give  proper  notice  of  trial  *  or  hearing  *  before  he  can 
have  the  plaintiff  sent  out  of  court  for  want  of  prosecution. 

After  Commenoement  of  Term. — The  motion  for  nonsuit  may  be  made 
and  notice  of  it  given  after  the  commencement  of  the  trial  term.^ 

After  Yerdiot  Hew  Trial  Granted. — It  may  be  taken  at  common  law 


"  A  bankrupt  or  insolvent  defendant 
has  the  same  right  to  have  the  bill 
dismissed  with  costs,  where  the  negli- 
gence of  the  plaintiff  justifies  such  a 
proceeding,  as  any  other  defendant." 
Rohson  V,  Devon,  3  Sm.  &  G.  227. 

Koninit. — But  a  nonsuit  cannot  be 
had  unless  notice  is  served  with  a 
special  plea  in  bankruptcy  requiring 
plaintifif  to  reply.  Otherwise  the  case 
will  not  be  deemed  at  issue.  Free- 
land  v.  Marvin,  i  How.  Pr.  (N.  Y. 
Supreme  Ct.)  131. 

1.  Mumford  v.  Stocker,  i  Cow.  (N. 
Y.)  601.  In  this  case  it  was  said  :  **  It 
is  a  sufficient  answer  to  the  motion  for 
judgment  as  in  case  of  nonsuit,  that 
no  issue  appears  to  have  been  taken 
on  the  special  pleas." 

2.  Unger  v.  Forlv-second  St.,  etc., 
R.  Co.,  6  Robt.  (N.  V.)545. 

After  Tonnger  letnes  Tried. — It  may 
be  dismissed  at  any  time  after  young- 
er issues  shall  have  been  tried  in  their 
regular  order.  Israel  v.  Voight,  12 
Misc.  Rep.  (N.  Y.  Super.  Ct.)  206; 
Tabor  v.  Tabor,  21  Civ.  Pro.  Rep.  (N. 
Y.  Super.  Ct.)  340. 

A  Cause  "  Continued  Oenerallj  "  should 
not  be  peremptorily  dismissed.  It 
should  be  first  ordered  to  be  tried  at 
the  next  term  or  stand  dismissed. 
Wilkes  V,  Phillips,  37  Ga.  588. 

3.  Roberts  v.  Delaney,  2  Wis.  382  ; 
Moellf  r  V.  Bailey,  14  How.  Pr.  (N.  Y. 
Supreme  Ct.)  359. 

4.  Detheridge  v,  Earle,  4  S.  Car. 
310. 

5.  Salters  v.  Pruyn,  15  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  224. 

In  New  York  under  the  old  code  this 
was  held  to  be  the  only  mode  in  actions 
where  there  was  but  one  defendant. 
Winchell  v.  Martin,  14  Abb.  Pr.  N.  S. 
(N.  Y.  Supreme  Ct.)  47;  Bowles  v. 
Van  Home,  11  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  84  ;  Schroeder   v,  Kohlenback,  6 


Abb.  Pr.  (N.  Y.  C.  PI.)  66  ;  Wilson  v. 
Wheeler,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  49,  overruling  Champion  v.  Web- 
ster, 15  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
4  ;  Carter  v,  Clark,  2  Sweeny  (N.  Y.) 
189. 

Referred  Cases. — The  requirement 
thai  the  case  must  be  placed  on  the  cal- 
endar or  noticed  for  trial  to  authorize  a 
dismissal  or  nonsuit  for  want  of  pros- 
ecution has  no  reference  to  referred 
cases  unless  a  statute  or  rule  of  court 
so  provides.  Kimberly  v.  Parker,  34 
How.  Pr.  (N.  Y.  Supreme  Ct.)  275. 

But  the  defendant  could  not  move 
for  judgment  as  in  case  of  nonsuit, 
under  Rule  43,  in  force  in  1868, 
without  first  giving  the  notice  requir- 
ing the  plaintiff  to  bring  on  the  trial 
of  the  action;  since  that  rule  prescribed 
that  notice,  as  well  as  the  plaintiff's 
default  in  complying  with  it,  was  in- 
dispensably necessary  to  entitle  the 
defendant  to  judgment  as  in  case  of 
nonsuit,  where  the  action  was  re- 
ferred. Kimberly  v.  Parker,  34  How. 
Pr.  (N.  Y.  Supreme  Ct.)  275. 

/Reserved  Cause. — The  fact  that  the 
defendant  has  had  the  cause  reserved 
generally  does  not  make  it  his  duty  to 
keep  it  upon  the  calendar.  If  the 
plaintiff  suffers  it  to  go  off  the  calen- 
dar, the  defendant  may  move  to  dis- 
miss the  action  for  neglect  to  prose- 
cute. Corbett  v,  Claflin,  17  Abb.  Pr. 
(N.  Y.  C.  PI.)  418. 

After  Expiration  0/  Time  to  Open  De^ 
fault. — After  the  time  for  opening  a 
default  has  expired  the  court  cannot 
reopen  the  proceedings  and  render 
judgment  for  dismissal  of  the  com- 
plaint upon  plaintiff's  refusal  to  pro- 
ceed with  the  trial.  Feist  v.  Third 
Ave.  R.  Co.,  13  Misc.  Rep.  (N.  Y.  C. 
PI.)  240. 

6.  Latham  v,  Winchell,  i  Wend.  (N. 
Y.)  281. 


6  Encyc.  PI.  &  Pr.— 58. 
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after  verdict  set  aside  upon  a  new  trial  granted,^  but  not  until 
the  plaintiff  or  his  attorney  is  duly  served  with  the  order.* 

At  Plaintiff's  inftanoe. — The  rule  does  not  apply  where  the  plaintiff 
obtains  a  new  trial  on  his  own  application.* 

(6)  Notice  of  the  Motion. — Notice  of  the  motion  b  usually  re- 
quired by  express  statute.* 

(7)  Granting  the  Motion  Discretionary. — The  granting  of  the 
motion  in  these  cases  rests  in  the  discretion  of  the  court,* 
whether   it   be   made   under   the    common  law,*   in  chancery/ 


1.  Robb  r.  JeweU.  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  276. 

Kow  Trial  aftor  Dioagrooment  of  Jnrj. 
— Where  the  jury  are  discharged  for 
disagreement,  and  the  cause  again  put 
upon  the  calendar,  the  plaintiff  cannot 
be  nonsuited  for  failure  to  bring  on 
the  cause  for  trial  at  the  same  sitting. 
Fisher  v.  Dale,  17  Johns.  (N.  Y.)  343- 

Vailnre  to  OiToHotioo  of  Trial.— Where 
a  new  trial  has  been  awarded,  and  the 
plaintiff  fails  to  place  his  cause  on  the 
calendar  for  trial  at  the  next  term,  a 
judgment  as  in  the  case  of  nonsuit 
may  be  rendered  against  him,  provided 
there  is  sufficient  time  to  give  the  stat- 
utory notice  of  trial  after  the  order 
awarding  a  new  trial.  Fox  v.  Lamb- 
son,  8  N.  J.  L.  366. 

After  Verdiet  in  Ono  of  Soreral  Causoi. 
— Where  the  defendant  wins  a  verdict 
in  one  of  several  cases  the  court  will 
grant  a  nonsuit  in  the  others  where 
the  plaintiff  fails  to  try  them  because 
they  involve  precisely  the  same  ques- 
tion. Sherman  v,  McNitt,  2  Cow.  (N. 
Y.)  452;  Campbell  v,  Munger,  Col.  &  C. 
Cas.  (N.  Y.)  200. 

Not  until  Decision, — In  any  event  the 
defendant  cannot  take  a  judgment  of 
nonsuit  in  the  cases  not  noticed  for 
trial,  until  the  questions  excepted  to  in 
the  one  tried  are  decided.  Ogden  v. 
Beebe,  i  How.  Pr.  (N.  Y.  Supreme 
Ct.)69. 

On  Tender  of  Stipulation. — On  motion 
for  judgment  as  in  case  of  nonsuit,  in 
several  causes  between  the  same  par- 
ties alike  in  all  respects,  the  defendant 
is  entitled  to  costs  of  each  motion  on  a 
tender  of  stipulation  to  try.  Gregory 
V.  Travis,  I  How.  Pr.  (N.  Y.  Supreme 
Ct.)92. 

2.  Robb  V.  Jewell,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  276;  Tackson  r.  Wil- 
son, 9  Johns.  (N.  Y.)  265. 

3.  Robb  V.  Jewell.  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  276;  Jackson  v.  John- 
son, 7  Cow.  (N.  Y.)  419. 


4.  ricrggren  v.  Berggren,  24  Neb. 
764;  Kain  v.  Ross,  i  Lea  (Tenn.)  76. 

In  English  Chaneerj  Praotioe  notice  of 
the  motion  was  not  required,  Naylor 
V.  Taylor,  16  Ves.  Jr.  127;  Jackson  v. 
Purnell,  16  Ves.  Jr.  204;  Degraves  r. 
Lane,  15  Ves.  Jr.  291;  Atty.-Gen.  v. 
Finch,  I  Ves.  &  B.  368;  Day  v,  Snce,  3 
Ves.&  B.  170;  Hannamr.  South  London 
Waterworks  Co.  ,2  Meriv.  6r ;  unless  the 
cause  is  out  of  court,  when  the  notice 
of  the  motion  to  dismiss  a  bill  for  lack 
of  prosecution  should  be  personally 
served  upon  the  plaintiff,  Grier  v, 
Leahy,  2  Ir.  Eq.  R.  227. 

When  no  proceeding  had  been  taken 
in  the  cause  by  the  plaintiff  or  by  the 
defendant  within  a  year,  the  cause  was 
out  of  court  as  to  that  defendant,  al- 
though another  codefendant  was  made 
within  the  year.  Hodges  v.  Barton,  8 
Ir.  Eq.  R.  38. 

5.  Taber  v.  Taber,  60  N.  Y.  Super. 
Ct.  66;  Grigsby  v.  Napa  County,  36 
Cal.  585;  Chipman  v.  Hibberd,  47  Cal. 
638;  Kubli  V.  Hawkett,  89  Cal.  638. 

Proper  Exeroite  of  Diioretion. — Where 
the  facts  appearing  were  that  the  ac- 
tion had  been  commenced  mere  than 
five  years  before  the  motion  to  dismiss 
was  made,  and  a  demurrer  to  the  com- 
plaint had  been  on  file  for  over  three 
years  without  being  brought  to  a  hear- 
ing, a  dismissal  was  held  not  to  be  an 
abuse  of  discretion.  Kubli  v,  Hawkett, 
89  Cal.  638. 

In  Illinois,  however,  where  in  an  ac- 
tion before  a  justice  of  the  peace  the 
plaintiff  or  his  agent  does  not  appear 
the  justice  is  obliged  to  dismiss  unless 
the  defendant  consents  to  a  continu- 
ance. Cunningham  v.  Wright,  27  111. 
App.  334. 

6.  Davis  V.  York  County,  63  Me. 
396. 

7.  Mills  V.  Mills.  6  Ir.  Eq.  R.  106; 
Callanan  v.  Blake,  6  Ir.  Eq.  R.  353; 
Mara  v.  Tibeaudo.  7  Ir.  Eg.  R.  556. 

BoUzation  of  Biilee  of  Court.— And 
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or  under  code  procedure,*  and  the  court  may  accordingly  impose 
reasonable  terms  as  a  condition  of  granting  or  denying  the 
motion.* 

Snffloiont  Beplj  to  the  Motion. — The  plaintiff  will  be  allowed  to  show 
a  reasonable  excuse  for  his  delay,  and  where  it  is  satisfactory  to 
the  court  the  motion  will  be  denied.' 

On  Payment  of  Cofts. — And  the  plaintiff  may  be  allowed  to  proceed 


this  is  true  where  dismissals  are  ex- 
pressly provided  for  by  rules  of  court, 
as  these  may  in  special  cases  be  re- 
laxed. Downing  v,  Hodder,  12  Ir.  Eq. 
R.  371;  Dycers  v.  Golding,  2  Ir.  Eq. 
R.  57;  Burrell  v.  Nicholson,  6  Sim. 
212:  In  re  Lyons,  i  Dr.  &  W.  327. 

1.  Castro  V,  San  Francisco  (Cal. 
1894),  35  Pac.  Rep.  1035;  Kreissv.  Ho- 
taling,  ggCal.  383;  Murray  v.  Gleeson, 
100  Cal.  511. 

And  the  action  of  the  court  will  not 
be  reversed  unless  an  abuse  of  discre- 
tion is  shown.  Kubli  v.  Hawkett,  89 
Cal.  638;  Grigsby  v.  Napa  County,  36 
Cal.  585;  Kreiss  v.  Hotaling,  99  Cal. 
383;  Clark  V,  Smith,  63  Cal.  385;  Mc- 
Donald V,  Sweetf  76  Cal.  257;  Cowell 
V,  Stuart,  69  Cal.  525. 

**  The  dismissal  of  an  action,  or 
other  judicial  process,  for  want  of 
prosecution,  rests  in  the  judicial  dis- 
cretion of  the  court  in  which  the  pro- 
ceedings are  pending."  Davis  v, 
York  County,  63  Me.  398. 

Long  Delay. —  The  court  will  con- 
sider all  the  circumstances  of  the  case, 
and  will  not  necessarily  dismiss  a  bill 
although  the  delay  has  been  long. 
Wilson  V,  Rusling.  13  Phila.  (Pa.) 48. 

Absence  of  Attorney. — It  was  no  abuse 
of  discretion  to  compel  a  cause  to  be 
tried,  continued  generally,  or  dis- 
missed, although  one  of  the  attorneys 
of  the  defendant  announced  that  an- 
other was  absent  out  of  the  state,  but 
would  soon  return.  Corbett  v.  Com- 
merce Nat.  Bank,  44  Neb.  230. 

2.  Taber  v.  Taber,  60  N.  Y.  Super. 
Ct.  66;  James  v.  Shea,  2  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  358. 

8.  New  York. — Jackson  v.  Brown, 
Col.  &  C.  Cas.  (N.  v.)  210;  Jackson  v. 
Marsh,  Col.  &  C.  Cas.  (N.  Y.)  210; 
Jackson  v,  Mann,  C0I.&  C.Cas.  (N.  Y.) 
200,  357  (note  4) ;  Thompson  v.  Jack- 
son, I  Wend.  (N.  Y.)  76  ;  Torrey  r. 
Morehouse,  i  Johns.  Cas.  (N.  Y.)  242; 
Gardner  v.  Turner,  9  Johns.  (N.  Y.) 
260;  Richmond  v.  Cowles,  2  Hill  (N. 
iT.)  359  ;  Whitney  r.  Shufelt.  3  Den. 


(N.  Y.)  165;  Phelps  V.  Eddy,  Col.  &  C. 
Cas.  (N.  Y.)  232;  Jackson  v.  Wilson,  9 
Johns.  (N.  Y.)  265;  Mills  f.  Chapman, 
I  How.  Pr.  (N.  Y.  Supreme  Ct.)  102; 
Perkins  v,  Butler,  42  How.  Pr.  (N. 
Y.)  102;  Otis  V,  Gray,  3  N.  Y.  Month. 
L.  Bui.  II. 

TVxaj.— Mayton  v.  Guild  (Tex.  Civ. 
App.  1894),  29  S.  W.  Rep.  218. 

England,  —  Vent  v,  Pacey,  3  Sim. 
382;  Pollard  V.  Doyle,  2  W.  R.  509; 
Bellingham  v,  Bruty,  i  Madd.  265; 
Dallimore  v.  Ogilvie,  13  L.  J.  N.  S.  Ch. 
390;  Burkinshaw  v,  Wilson.  L.  R.  12 
Eq.  103;  Strickland  v.  Strickland,  4 
Beav.  120;  Prentice  r.  Phillips,  4 
Hare  484 ;  Dycers  v.  Golding.  2  Ir. 
Eq.  R.  57;  Fuller  v.  Willis,  3  Ves.  & 
B.I. 

Agalnit  Official  Defendant.— It  is  suffi- 
cient answer  to  a  motion  for  a  nonsuit 
made  in  behalf  of  commissioners,  that 
previous  to  the  term  at  which  the  case 
ought  to  have  been  tried  their  term  of 
office  expired  and  others  were  duly 
elected  in  their  stead.  Barke.  v.  Nor- 
ton, 3  Hill(N.  Y.)474. 

Death  of  Plaintiff.— It  is  no  sufficient 
answer  to  a  motion  to  dismiss  the 
complaint  for  want  of  prosecution,  to 
say  that  the  plaintiff  is  dead,  that  no 
representative  can  be  found  to  revive 
the  action,  but  that  the  attorney  hopes 
to  find  a  representative.  Crawford  v. 
Whitehead,  i  Code  Rep.  N.  S.  (N.  Y. 
Supreme  Ct.)  345. 

Showing  Canse  Not  Sofficient.— The 
mere  fact  that  during  the  delay  the 
plaintiff  showed  cause  against  the  dis- 
solution of  an  injunction  is  not  a  pro- 
ceeding in  the  cause  sufficient  to  an- 
swer the  motion.  Warwick  v.  Beau- 
fort, I  Cox  III. 

Defendant  in  Writ  of  Error. — A  de- 
fendant in  a  writ  of  error  for  error  in 
fact  is  not  entitled  to  judgment  as  in 
case  of  nonsuit  if  the  plaintiff  neglects 
to  bring  on  to  trial  the  issue  joined 
pursuant  to  notice,  but  he  is  entitled 
to  the  costs  of  the  circuit.  Tuffs  r. 
Gibbons,  19  Wend.  (N.  Y.)  639. 
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with  the  trial  upon  payment  of  costs.*  Where  the  costs  are  not 
paid  as  the  stipulation  requires,  the  defendant  may  apply  for 
judgment  of  nonsuit,'  and  a  second  stipulation  will  not  generally 
be  allowed.* 

Exenfablo  Mirtake. — Where  the  delay  has  been  due  to  an  excusable 
mistake,  the  motion  will  be  denied.* 

Belaj  Indnoed  bj  Defendant. — And  where  the  delay  is  induced  by  the 
act  or  neglect  of  the  defendant,  it  is  a  good  reply  to  the  motion.* 

Eetoppel. — Where  the  delay  has  been  acquiesced  in  by  failure 
to  move  with  reasonable  diligence,*  or  where  by  the  defendant's 


1.  Jackson  v.  Brown,  Col.  &  C.  Cas. 
(N.  Y.)  2IO. 

Stipnlatlon. — Or  upon  a  stipulation 
to  retry  the  cause  at  the  next  term. 
Israel  v.  Voight,  12  Misc.  Rep.  (N.  Y. 
Super.  Ct.)2o6. 

Vnreaaonable  Delay. — And  the  court, 
in  the  exercise  of  its  discretionary 
power,  may  on  terms  permit  the  plain- 
tiff to  proceed,  although  the  delay  is 
unreasonable.  Perkins  v,  Butler,  42 
How.  Pr.  (N.  Y.)io2. 

2.  Demand  mnst  be  Made  Fint. — But 
the  defendant  cannot  renew  the  motion 
until  after  a  demand  for  the  taxed  bill 
of  costs  has  been  made  upon  the  plain- 
tiff and  he  has  refused  payment.  How- 
ard V,  McKnight.  25  Wend.  (N.  Y.)688. 

8.  Baldwin  r.  Tillson.  i  How.  Pr. 
(N.  Y.  Supreme  Ct.)  173. 

Affldayit  Seqnired. — In  addition  to  a 
reasonable  excuse  an  affidavit  of  mer- 
its is  sometimes  required.  Belling- 
ham  V.  Bruty,  i  Madd.  265. 

And  an  affidavit  from  the  attorney 
or  defendant  in  person  may  be  re- 
quired to  authorize  a  judgment  as  in 
case  of  nonsuit  for  want  of  prosecu- 
tion.    Bird  V,  Moore,  3  Hill  (N.  Y.) 

447. 

It  must  clearly  show  that  the  cause 
was  not  tried,  Borst  v.  Bovee,  i  How. 
Pr.  (N.  Y.  Supreme  Ct.)  63;  Jackson 
v.  Woodworth,  Col.  &  C.  Cas.  (N.  Y.) 
481;  and  that  the  cause  was  noticed 
for  trial  or  that  it  was  not  noticed, 
and  that  a  circuit  was  held  at  which 
it  might  have  been  tried.  Johnson  v, 
Davis,   I    How.   Pr.  (N.  Y.  Supreme 

Ci.)239- 

But  it  is  sufficient  though  it  merely 
states  that  issue  has  been  joined,  with- 
out expressly  showing  the  issue  to  be 
one  of  fact.  Saratoga  Mut.  Ins.  Co. 
V,  Duram,  3  Hill  (N.  Y.)45i. 

The  New  York  rule  required  the 
defendant  to  show  by  affidavit  that  a 
term  of  court  had  passed  where  the 


plaintiff  might  have  tried  his  cause, 
as  the  court  would  not  take  judicial 
notice  of  such  a  term.  Anonymous, 
6  Cow.  (N.  Y.)  388. 

Venue, — The  aCdavit  should  state 
in  what  county  the  venue  was  made, 
so  that  the  court  may  know  whether 
the  plaintiff  could  have  brought  the 
cause  to  trial  after  the  issue  was 
joined.  Walsh  v.  Hill,  3  Johns.  (N.  Y.) 
446. 

4.  Southampton  Steamboat  Co.  v. 
Rawlins.  13  W.  R.  512. 

Before  Jnetiee  of  Peaee. — And  so  a 
justice  of  the  peace  may  refuse  to 
enter  a  judgment  of  nonsuit  against  a 
plaintiff  who  fails  to  appear  on  the 
return  of  the  process  within  one  hour 
after  the  same  is  returnable,  where 
reasonable  cause  exists  for  such  re- 
fusal. Barber  v,  Parker,  11  Wend. 
(N.  Y.)  52. 

5.  Dixon  V,  Rutherford,  26  Ga.  153; 
Butts  V,  Campbell,  i  How.  Pr.  (N.  Y. 
Supreme  Ct.)  88;  Doyle  v,  O'Farrell, 
5  Robt.  (N.  Y.)640. 

By  Promise  to  Settle. — Where  the 
delay  is  caused  by  the  frequent  prom- 
ises of  the  defendant  to  settle  the 
claim,  the  motion  may  be  denied. 
Doyle  V.  O'Farrell.  5  Robt.  (N.  Y.) 
640 ;  Beirne  v,  Wadsworth,  36  Fed. 
Rep.  614. 

6.  Traile  v.  Bull,  i  Beav.  475;  Dixon 
V,  Rutherford,  26  Ga.  153:  Person  v. 
Nevitt.  32  Miss.  180;  Lackey  v,  M'Don- 
ald,  Col.  &  C.  Cas.  (N.  Y.)  191;  Perkins 
V,  Butler,  42  How.  Pr.  (N.  Y.)  102; 
State  V,  Arthur,  21  Iowa  322. 

Of  Codefendant. — An  acquiescence  in  a 
delay  caused  by  a  codefendant  waives 
a  motion  to  dismiss  for  want  of  prose* 
cution.    NichoU  v,  Jones,  14  W.  R.  79. 

Failure  to  Oive  Notice  of  Trial. — So 
where  a  code  provision  allows  either 
party  to  give  notice  of  trial,  and  pro- 
ceed with  the  same  in  its  order  upon  the 
calendar,  see  McCarthy  v,  Hancock, 
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interference  the  plaintiff  is  unable  to  obtain  his  witnesses,*  or 
where  the  defendant  brings  the  motion  in  bad  faith,  the  motion 
may  properly  be  denied.* 

Official  Negligenoo. — Delay  is  sufficiently  excused  where  it  is  occa- 
sioned solely  by  official  negligence  without  the  contributory  negli- 
gence of  the  plaintiff,*  especially  where  the  defendant  has  taken 
no  steps  to  expedite  the  case."* 

The  Bankruptoj  of  the  Plaintiff  is  a  good  answer  to  the  motion.^  But 
this  rule  appears  to  be  confined  to  a  sole  plaintiff.* 

Order  Allowing  Amendment. — ^An  order  allowing  the  plaintiff  to 
amend  or  do  an  act  in  default  after  a  notice  of  motion  to  dismiss 


6  How.  Pr.  (N.  Y.  Supreme  Ct.)  28; 
and  where  the  adverse  party  does 
not  appear  or  proceed  with  the  cause 
or  take  a  dismissal  of  the  complaint, 
McCarthy  v»  Hancock,  6  How.  Pr. 
(N.  Y.  Supreme  Ct.)  28;  Bowles  v. 
Van  Home,  19  How.  Pr.  (N.  Y.  Super. 
Ct.)  346  ;  the  defendant  waives  his 
right  to  dismiss  by  failing  to  move  at 
the  circuit  on  nonappearance  of  the 
plaintiff,  and  cannot  move  afterwards 
at  special  term,  McCarthy  v,  Han- 
cock, 6  How.  Pr.  (N.  Y.  Supreme  Ct.) 
28;  unless  by  rules  of  practice  non- 
enumerated  motions  must  there  be 
heard.  Hawley  r.  Seymour,  8  How. 
Pr.  (N.  Y.  Supreme  Ct.)  96. 

1.  Sabin  v.  Ames,  i  How.  Pr.(N.  Y. 
Supreme  Ct.)  228;  Cole  v.  Wright,  I 
How.  Pr.  (N.  Y.  Supreme  Ct.)  132; 
Smith  V.   Grover.    i    Wend.    (N.    Y.) 

77. 

Contiunanoe. — As  where  the  cause  is 
continued  for  a  term  by  a  verbal  ar- 
rangement. Stinnard  v.  New  York 
L^.  Ins.  Co.,  I  How.  Pr.  (N.  Y.  Supreme 
Ct.)  169:  Harris  r.  Ensign,  i  How. 
Pr.  (N.  Y.  Supreme  Ct.)  103;  Hall  r. 
Miller,  i  How.  Pr.  (N.  Y.  Supreme 
Ct.)  184;  Phelps  V.  Eddy,  Col.  &  C. 
Cas.  (N.  Y.)232. 

2.  Standard  v.  Williams,  10  Wend. 
(N.  Y.)  599,  where  the  plaintiff's  affi- 
davit in  denial  of  the  motion  showed 
that  the  suit  was  settled  at  a  preced- 
ing term. 

Motion  for  Compromiie.— The  pend- 
ency of  an  unfinished  negotiation  for 
compromise  will  preclude  the  motion. 
Atty.-Gen.  v.  Nethercote,  7  L.  J.  N. 
S.  Ch.  75. 

3.  Warren  v,  Shaw,  43  Me.  429;  In 
re  McDevitt,  95  Cal.  18. 

Delay  by  Public  Officers.— In  Minne- 
sota it  was  held  that  the  delay  of  six 
years  by  public  officers  in  bringing  to 
trial  a   proceeding   to  enforce  delin- 


quent taxes  did  not  operate  as  a  dis- 
continuance, or  entitle  the  defendant 
who  had  not  objected  to  the  delay  to 
a  dismissal  on  the  trial.  Hennepin 
County  V,  Baldwin  (Minn.  1895),  65 
N.  W.  Rep.  80. 

Sospension  of  the  Came. — Where  the 
circuit  judge  suspended  the  cause  on 
the  suggestion  of  the  plaintiff's  coun- 
sel that  it  would  be  a  long  cause,  and 
the  business  afterwards  took  such  a 
course  that  the  cause  could  not  be 
tried  at  that  circuit,  a  motion  for 
judgment  as  in  the  case  of  nonsuit 
was  denied  without  costs.  Hart  v, 
Hildreth,  2  Cow.  (N.  Y.)  5". 

4.  Warren  v,  Shaw,  43  Me.  429, 
where  the  delay  in  prosecution  of  a  bill 
in  equity  occurred  after  the  appoint- 
ment of  a  master  to  take  the  testimony 
and  before  his  report,  and  the  party 
complaining  had  made  no  effort  to 
obtain  an  earlier  publication  of  the 
proofs,  and  the  improper  delay  was 
entirely  due  to  the  master. 

5.  Sharp  v,  Hullett,  2  Sim.  &  S. 
496;  Holt  V.  Hardcastle,  3  Y.  &  Coll. 
236;  Darling  v.  March,  11  Ir.  Eq.  R. 
261;  Sellers  v.  Dawson,  Dick.  739. 

Proper  Bemedj.  —  The  defendant 
must  obtain  an  order  compelling  the 
assignee  to  file  a  supplemental  bill 
within  a  defined  time  or  the  bill  to 
stand  dismissed.  Robinson  v,  Norton, 
10  Beav.  484;  Vestris  v.  Hooper,  8 
Sim.  570;  Kilminster  v,  Pratt,  i  Hare 
631. 

Failnre  to  Snbetitnte  Beceiver. — But 
an  order  dismissing  a  complaint  is  not 
irregular  because  a  receiver  is  not 
substituted  as  plaintiff,  as  the  receiver 
where  duly  appointed  may  continue 
the  action  in  the  name  of  the  original 
party.  Albany  City  Ins.  Co.  v.  Van 
Vranken,  42  How.  Pr.  (N.  Y.  Supreme 
Ct.)28i. 

6.  Caddick  v,  Masson,  i  Sim.  501.    . 
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has  been  served  upon  him  is  a  sufficient  reply  to  the  motion,^  but 
charges  the  plaintiff  with  costs  of  it* 

Undflrtaldiiff  to  tpted  0mm. — The  plaintiff  may  have  his  bill  in  equity 
retained  on  the  motion  to  dismiss,  by  giving  an  undertaking  to 
speed  the  cause,*  although  the  defendlant  may  have  become  a 
bankrupt.* 

8to7  of  ProoMdingi. — An  order  staying  proceedings  in  the  cause 
until  the  plaintiff  complies  with  the  court's  directions  will  not 
excuse  his  default* 

to  go  to  a  hearing  witboat  him. 
Anonjmoas,  9  Ve«.  Jr.  512. 

4.  Monteith  v,  Taylor,  9  Vcs.  Jr.  616. 
SMOBd  railir*.— Bat  where  he  fails 

again  to  prosecute  the  cause  he  can- 
not  renew  the  undertaking  upon  a 
second  motion  to  dismiss.  Pitt  v. 
Watts,  16  Ves.  Jr.  127. 

English  Praetiee.— The  undertaking 
upon  the  first  application  is  generally 
to  speed  the  cause.  If  the  plaintiff 
does  not  proceed  thedefendant  afterthe 
expiration  of  another  term  may  move 
again  to  dismiss, — and  then  the  under- 
taking is  special, — togoto  commission, 
give  rules  to  pass  publication  next 
term,  and  set  down  the  cause  for  the 
following  term,  and  upon  default  the 
bill  to  be   dismissed  without   further 

motion.      Bligh   v. .    13   Ves.   Jr. 

455. 

PlainttTs  Tims  to  ProeMd.—Where 
the  motion  to  dismiss  was  made  in 
term  time  the  plaintiff  had  the  re- 
mainder of  the  following  term  and  the 
whole  of  the  succeeding  vacation  to 
proceed  in,  but  where  the  motion  was 
made  in  vacation  the  plaintiff  had  the 
remainder  of  such  vacation  and  the 
whole  of  the  next  term.  Findlay  r. 
Wood,  I  Ves.  &  B.  499. 

5.  Kennedy  v.  Edwards,  11  Jur.  N. 
S.  153,  where  the  default  of  the  plain- 
tiff occurred  under  an  order  staying 
proceedings  until  security  for  costs 
was  furnished. 

Stayed  Absolutely.— But  where  the 
cause  is  stayed  absolutely  of  course  it 
will  be  a  sufficient  excuse.  Unger  v. 
Forty-second  St.,  etc.,  R.  Co.,  30  How. 
Pr.  (N.  Y.  Super.  Ct.)  443;  Mills  r. 
Chapman,  i  How.  Pr.  (N.  Y.  Supreme 
Ct.)  102;  McDonald  v.  Brace,  2  Ho'v. 
Pr.  (N.  Y.  Supreme  Ct.)  119.  See  also 
Markwick  r.  Pawson,  33  L.  J.  Ch.  703; 
Day  V.  Snee,  3  Ves.  &  B.  170;  James 
r.  Biou,  3  Swanst.  234. 

Ordor  on  Intorloontory  Injanctioii. — An 
interlocutory  order  on  motion  for  an 
injunction    directing    the   motion   to 
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1.  Peacock  v.  Sievicr,  5  Sim.  553; 
Pratt  V.  Holebrook,  5  Madd.  30; 
Young  V.  Smith,  3  Madd.  196;  Tanner 
V,  Dean,  4  Madd.  176;  Preston  v.  Col- 
let. 20  L.  J.  N.  S.  Ch.  228;  White  v. 
Hall,  14  Ves.  Jr.  208;  Harbettv.  Buck- 
ingham, 2  Y.  &  Coll    571. 

Aftor  Ordor  to  Amond.— The  defend- 
ant must  first  move  that  the  amend- 
ments be  made  within  a  limited  time 
or  that  the  order  be  discharged.  Ken- 
dall V.  Beckett,  i  Russ.  152. 

8.  Peacock  v,  Sievier,  5  Sim.  553; 
Davenport  v.  Manners,  2  Sim.  514; 
Dartmouth  V.  Holdsworth,9  Sim.  383; 
Atty.-Gen.  v.  Cooper,  9  Sim.  379:  Fel- 
lowes  V,  Hubbert.  4  Jur.  932;  Hean- 
ley  V.  Abraham,  5  Hare  214. 

Boforo  Sorriee  of  Kotioo. — An  amend- 
ment made  before  service  of  notice 
of  motion  is  a  sufficient  answer  to 
the  motion,  although  no  leave  is  given. 
Dycers  v.  Golding,  2  Ir.  Eq.  R.  57; 
Moore  v.  Lalor,  9  Ir.  Eq.  R.  148. 

After  Sorvieo. — After  the  service  of 
the  motion  the  amendment  comes  too 
late  and  plaintiff  will  be  put  out  of 
court.  Dycers  v,  Golding,  2  Ir.  Eq. 
R.  57;  Mark  v.  Willington,  ii  Ir.  Eq. 
R.  269. 

8.  Walcotr.  Bristow,  Sau.&Sc.  552; 
Anonymous,  14  Ves.  Jr.  492;  Lyndon 
V.  Lyndon,  3  Madd.  240;  Hibbersonv. 
Cooke,  4  Madd.  248;  Bryan  v,  Cam- 
bie,  8  Ir.  Eq.  R.  522;  Steadman  v.  El- 
lis, 4  Madd.  240;  Pitt  v.  Watts,  16 
Ves.  Jr.  127:  Findley  v.  Wood,  i  Ves. 
&  B.  499;  Kelly  v.  Booker,  4  Jur. 
382. 

Costs  of  Motion.— He  will  be  required 
to  pay  the  costs  of  the  motion  to  dis- 
miss as  one  of  the  conditions  of  retain- 
ing the  bill.  Atkinson  r.  Hutton,  13 
Price  6. 

Order  to  Speed  Cause. — One  defendant 
could  obtain  the  usual  order  to  speed 
the  cause  by  a  motion  to  dismiss  for 
want  of  prosecution,  though  the  other 
defendant  stood  out  process  of  con- 
tempt, and  it  could  not  be  of  any  use 
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(8)  Bj^  Special  Judge. — The  dismissal  may  be  made  by  a  special 
judge  where  the  regular  judge  is  disqualified  to  act.* 

(9)  Without  Prejudice. — A  dismissal  for  want  of  prosecution 
should  be  without  prejudice.* 

/.  Disobedience  to  Order  of  Court. — So  a  nonsuit  may 
be  taken  at  law  *  or  a  bill  in  equity  may  be  dismissed  for  the  failure 
of  the  plaintiff  to  obey  an  order  properly  made  in  the  cause,*  but 
not  until  the  inherent  power  of  the  court  to  correct  and  amend  is 
exhausted.* 


stand  over,  the  plaintiff  to  bring  an 
action,  with  liberty  to  apply,  is  not  an 
order  which,  like  a  decretal  order,  will 
prevent  time  running  so  as  to  affect 
thedefendant's  right  to  move  to  dismiss 
for  want  of  prosecution.  Baker  v. 
M'Clellan,  3  Jur.  N.  S.  1169. 

1.  Baltimore,  etc.,  R.  Co.  r.  Eggers, 
139  Ind.  24. 

2.  Kansas  City,  etc.,  R.  Co.  v. 
Walker,  50  Kan.  739. 

ConBtrnotion  of  Kaniaa  Statnte. — Sec- 
tion 397  of  the  Civil  Code  of  Kansas, 
which  reads.  "An  action  may  be  dis- 
missed without  prejudice  to  a  future 
action  by  the  court  where  the  plaintiff 
fails  to  appear  on  the  trial,"  is  con- 
strued to  mean  "shall  be  dismissed," 
.  and  a  refusal  will  be  reversed  on  ap- 
peal or  error.  Kansas  City,  etc.,  R. 
Co.  V,  Walker,  50  Kan.  739. 

3.  Craft  Refrigerating  Mach.  Co.  v. 
Quinnipiac  Brewing  Co.,  63  Conn.  551; 
Smith  V,  Crane,  12  Vt.  487. 

Order  to  Elect  Claim. — As  where  the 
court  orders  the  plaintiff  to  elect  during 
the  progress  of  the  trial  whether  he 
will  proceed  under  a  claim  for  contract 
or  for  tort.  Craft  Refrigerating 
Mach.  Co.  V.  Quinnipiac  Brewing  Co., 
63  Conn.  551. 

4.  Alabama, — Segrest  v,  Segrcst,  38 
Ala.  674. 

Arkansas. — Casteel  v.  Casteel,  38 
Ark.  480;  Burgett  v.  Allen,  54  Ark. 
560. 

Florida. — Hower  r.  Lewton,  18  Fla. 

329. 

Indiana, — Whitman  v.Weller,39  Ind. 
515;  Silvers  V.  Junction  R.  Co.,  17  Ind. 
142. 

Iowa, — Cuppy  v,  Coffman,  82  Iowa 
214. 

Massachusetts.  —  Bush  r.  Boutelle, 
156  Mass.  167. 

Nebraska, — Kingt/.  Jackson,  25  Neb. 
466. 

North  Carolina. — Futrell  v.  Spivey, 
63  N.  Car.  526. 

Ohio, — Springfield,  etc.,    R.  Co.  v. 


Western  R.Constr.  Co.,  490hio  St. 681. 

Wisconsin, — Bonnell  v,  Shepard,  2 
Wis.  503. 

United  States. — Thompson  v.  Gatlin, 
58  Fed.  Rep.  534. 

England.  —  Holt  v.  Hardcastle,  3 
Y.  &  Coll.  236;  Pearce  v,  Wrigton,  24 
Beav.  253;  Harbettr.  Buckingham,  2 
Y.  &  Coll.  571;  Pratt  v,  Holebrook,  5 
Madd.  30;  Seddon  v.  Evans,  10  L.  J. 
N.  S.  Ch.  68;  Wilde  v.  Manly.  2  Moll. 
413;  Morris  v.  Owen,  i  Ves.  &  B.  523; 
Emerson  v.  Emerson,  6  Hare  442. 

Prodnction  of  Papers. — As  upon  refu- 
salof  the  plaiqtiff  to  obey  an  order  com- 
manding him  to  produce  a  book  or 
paper.  Whitman  v.  Weller,  39  Ind. 
515. 

Payment  of  Money.— A  bill  may  be 
ordered  dismissed  for  failure  to  com- 
ply with  a  decree  directing  the  pay- 
ment of  a  sum  of  money  upon  a  default 
within  the  time  provided.  Bremer  v, 
Calumet,  etc..  Canal,  etc.,  Co.,  127  111. 
464;  Akin  V.  Cassidy.  105  111.  25. 

Failure  to  File  Security  for  Costs.— An 
action  may  be  dismissed  for  failure  to 
file  security  for  costs,  as  required  by 
statute  or  order  of  court.  Comstock 
V.  Clemens,  19  Cal.  77;  Wood  v,  Goss, 
24  111.  626;  Johnson  v.  Huber,  134  111. 
511;  Cuppy  V.  Coffman,  82  Iowa  214; 
Needles  v.  Burk,  98  Mo.  474;  Asher  v. 
St.  Louis,  etc..  R.  Co  ,  89  Mo.  116; 
McGuire  v.  Galligan,  57  Mich.  38; 
Long  V.  Woodman,  65  Me.  56;  Smith 
V.  Roby,  6  Heisk.  (Tenn.)  546;  Pflaum 
V.  Grinberg.  5  Heisk.  (Tenn.)  216; 
Anderson  v.  Johnson,  32  Gratt.  (Va.) 
558  :  Knight  V.  De  Blaquiere,  Sau.  & 
Sc.  648;  Powell  V.  Smith.  Sau.  &  Sc. 
654,  note;  Camac  v.  Grant,  i  Sim.  348; 
Atty.-Gen.  v.  Knight.  3  Myl.  &  C.  154; 
Hardwicke  v.  Warren,  2  Ir.  Eq.  R. 
156;  Cliffe  V.  Wilkinson,  4  Sim.  124; 
Martin  v.  Farrell,  2  Hog.  151;  Knight 
V.  Wilson.  2  Ir.  Eq.  R.  158.  See  also 
article  Security  for  Costs. 

5.  Gamble  v.  Campbell,  6  Fla.  347. 

In  the   AltematiTO.— The  order    of 
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Motion  Beqoirod. — A  motion  and  order  thereon  are  required,  as  the 
order  is  not  self-acting,  although  it  state  that  the  bill  will  stand  dis- 
missed on  noncompliance.* 

Order  Diierotionary. — The  order  terminating  the  suit  lies  in  discre- 
tion.* 

g.  Laches. — A  dismissal  may  also  be  had  where  the  plaintiff 
is  shown  to  have  been  guilty  of  gross  and  inexcusable  laches  in 
seeking  his  remedy,'  or  where  he  is  barred  by  the  statute  of  lim- 
itations* 

At  Law  or  in  Equity. — On  the  ground  of  laches  a  dismissal  may  be 
had  in  chancery,*  and  in  a  proper  case  a  nonsuit  at  law.* 


dismissal  may  be  made  in  the  alterna- 
tive, either  to  do  a  prescribed  act  or 
suffer  a  dismissal.  Stephenson  v, 
Mackay,  24  Beav.  252;  Webber  v, 
Bolitho,  8  Sim.  240. 

After  Expiration  <tf  the  Time. — And  a 
compliance  with  the  order  after  the 
prescribed  time  has  expired  will  not 
save  dismissal.  Stephenson  v.  Mac- 
kay,  24  Beav.  252. 

1.  Stevens  v,  Praed,  2  Cox  374;  Cator 
f .  Dewar,  Dick.  654. 

Setting  BiU  for  Hearing.— The  de- 
fendant  is  not  required  to  have  the 
cause  set  down  again  in  order  to  have 
it  dismissed.  Mitchel  v,  Lowndes,  2 
Cox  15. 

Entry.— The  order  or  rule  must  be 
entered.  Marks  v.  Fields  (Tex.  Civ. 
App.  1895).  29  S.  W.  Rep.  664;  Shack- 
leford  V,  Wallace,  4  Tex.  239. 

Order  to  Show  Canse. — And  a  rule  to 
show  cause  why  the  bill  should  not  be 
dismissed  should  first  be  had.  Casteel 
V.  Casteel,  38  Ark.  480;  Breeding  v. 
Finley,  i  Dana  (Ky.)  477. 

Fnrther  Time. — The  court  may  at 
discretion  allow  the  party  more  time 
to  comply  with  its  orders.  Clement 
V.  Wheeler,  25  N.  H.  361. 

And  where  the  plaintiflf  desires  an 
extension  of  time  he  should  give  notice 
of  motion  to  be  heard  before  the  orig- 
inal time  expires.  Huntingtower  v. 
Sherborn,  5  Beav.  380. 

But  the  rule  is  not  absolute,  and  the 
presumption  is  that  the  complainant 
did  not  suffer  injustice  by  the  prompter 
course.  Casteel  v.  Casteel.  38  Ark. 
480. 

Charaoter  of  the  Judgment  Ordered.— 
The  dismissal  is  equivalent  in  legal 
effect  to  dismissal  for  want  of  prose- 
cution. In  effect  it  is  the  penalty  for 
disobedience.  Clement  v.  Wheeler, 
25  N.  H.  361. 

8.  Kennedy  v.  Guise.  62  Ga.  304. 

Contempt. — The  complainant's  mere 


failure  to  comply  with  an  interlocutory 
order  of  the  court  does  not  of  itself  so 
place  him  in  contempt  as  to  prevent 
him  dismissing  his  bill  on  payment  of 
costs.  Smith  r.  Smith.  2  Blackf.  (Ind.) 
232. 

8.  Walker  t/.  Abingdon,  10  L.  J.  N. 
S.  Ch.  289;  Beach  v.  Dyer,  93  111.  301; 
Iglehart  v.  Gibson,  56  111.  85;  Peacock 
V.  Newbold,  5  N.  J.  Eq.  535;  Williams 
V,  Carle,  10  N.  J.  Eq.  543. 

4.  Goodrich  v,  Goodrich,  66  Mich. 
522;  Lowe  V,  Dowbarn,  26  Tex.  507; 
Wallingford  v.  Hall,  64  Conn.  426; 
Aultman  v.  Cole,  16  Neb.  4;  Repub- 
lican Valley  R.  Co.  v.  Sayer,  13  Neb. 
280;  Conwell  V,  Morris,  5  Harr.  (Del.) 
299;  Sacia  v.  De  Graaf,  i  Cow.  (N.  Y.) 
356;  Larason  v,  Lambert,  12  N.  J.  L. 
247. 

5.  Bondurant  v,  Sibley,  37  Ala.  565: 
Ashton  V,  Milne,  6  Sim.  369;  McCue 
V.  Ralston,  9Gratt.  (Va.)  430;  Doggett 
V.  Helm,  17  Gratt.  (Va.)  96;  Glenn  v. 
Smith,  17  Md.  260;  Hawley  v,  Sey- 
mour, 8  How.  Pr.  (N.  Y.  Supreme  Ct.) 
96;  McCarthy  v,  Hancock,  6  How.  Pr. 
(N.  Y.  Supreme  Ct.)  28;  Gibboney  v, 
Kent,  82  Va.  383;  Turner  v,  Dillard, 
82  Va.  536;  Terry  v.  Fontaine,  83  Va. 
451;  Armstrong  r.  Wilson.  19  W.  Va. 
108;  Atkinson  v.  Robinson,  9  Leigh 
(Va.)  393;  Crum  v,  Hathaway,  32  Mo. 
App.  559- 

Inequitable  Belay.— As  where  the  de- 
lay would  render  it  inequitable  to 
grant  the  relief  asked.  Crum  v.  Hath- 
away, 32  Mo.  App.  559;  Stamper  r. 
Roberts,  90  Mo.  683. 

Facts  mnet  be  Beported. — In  Massa- 
chusetts, where  a  bill  in  equity  is 
dismissed  for  laches  the  plaintiff  is 
entitled  to  have  the  facts  upon  which 
the  finding  rests  reported  on  appeal. 
Snow  V,  Boston  Blank  Book  Mfg.  Co., 
153  Mass.  459. 

6.  Claims  against  County.— Where  a 
requirement   that  all   claims   against 
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Bifcretionary. — The  determination  of  the  question  of  laches  rests 
in  the  discretion  of  the  court.* 

h.  Premature  Ground  of  Action.— Where  the  cause  of 
action  has  not  accrued  at  the  time  the  action  is  brought,  the  same 
rule  applies  and  a  dismissal  is  authorized.' 

i.  Grounds  of  Discontinuance— (i)  In  General. — ^A  dis- 
continuance of  the  cause  effected  by  an  omission  is  analogous  to 
a  dismissal  or  nonsuit  for  want  of  prosecution.* 

(2)  Gap  in  Proceedings,  etc. — It  is  effected  at  common  law  by 
any  gap  in  the  proceedings,**  as  by  a  failure  to  proceed  regularly 


counties  must  be  presented  by  written 
demand  to  the  ordinary  or  county 
commissioners  in  session,  within  a 
defined  time  after  such  claims  accrue 
or  become  payable,  is  not  complied 
with,  a  nonsuit  may  be  properly 
awarded.  Powell  v.  Muscogee  Coun- 
ty, 71  Ga.  587. 

1.  Moffett.etc,  Co.  v.  Peoria  Water 
Co.,  83  Hun(N.  Y.)73. 

How  Determined. — The  question  of 
the  existence  of  laches  must  be  de- 
termined from  the  facts  and  circum- 
stances of  each  case.  Glenn  v.  Smith, 
17  Md.  260. 

2.  Osburn  v.  McCartney,  121  111.  408. 
Bill  of  Beyiew. — A  motion  to  dismiss 

or  to  strike  a  bill  of  review  from  the 
files  is  the  proper  mode  of  raising  the 
objection  that  it  was  filed  before  the 
performance  of  the  original  decree. 
Forman  v,  Stickney,  77  HI.  577;  Griggs 
v.  Gear,  8  111.  2. 

As  a  demurrer  admits  that  the  bill 
is  properly  in  court,  it  does  not  raise 
the  question.  Forman  v.  Stickney,  77 
111.  577:  Millett  V.  Hayford,  i  Wis.  401. 

iCalidoui  Proieoution. — In  an  action 
for  malicious  prosecution  the  plaintiff 
will  be  nonsuited  unless  the  first  suit 
has  been  legally  determined,  and  it 
must  be  averred  that  the  former  suit 
terminated  in  the  present  plaintiff's 
favor.     Fcazle  v.  Simpson,  2  111.  30. 

8.  "  A  discontinuance  is  defined  to  be 
***2icAasm  in  the  proceeding  after  the 
suit  is  pending."  Exp.  Hall,  47  Ala. 
680. 

A  Summary  Prooeeding  by  notice  and 
motion  will  be  presumed  abandoned 
unless  some  action  is  taken  upon  the 
notice  at  the  return  term,  and  the  pro- 
ceeding will  then  be  deemed  discon- 
tinued. £x  p.  Northeast,  etc.,  Alabama 
R.  Co.,  37  Ala.  679;  Broughton  v.  State 
Bank,  6  Port.  (Ala.)  48;  Armstrong  v. 
Robertson,  2  Ala.  164;  Gary  v.  State 
Bank,  11  Ala.  771 ;  Evans  v.  State  Bank, 


13  Ala.  788;  Barclay  v.  Barclay,  42  Ala. 
345. 

Applioation  for  Procedendo. — A  delay 
of  a  year  in  making  an  application  to 
the  Supreme  Court  for  a  writ  of  pro- 
cedendo does  not  effect  a  discontinu- 
ance. Levin  v.  Hanley,  Wright  (Ohio) 
589. 

Void  Judgment.— The  entry  of  a  void 
judgment  does  not  operate  to  discon- 
tinue a  cause,  as  the  court  may  vacate 
it  and  enter  a  valid  one.  Moore  v. 
Hoskins,  66  Miss.  496. 

Merger  of  a  Cause  of  Action. — The 
merger  of  a  cause  of  action  in  a  con- 
fession of  judgment  does  not  necessari- 
ly operate  as  a  discontinuance.  Fletcher 
V.  Bennett,  36  Vt.  659. 

By  Amendment. — Nor  can  a  defendant 
treat  an  amendment  bv  the  plaintiff  of 
his  entire  cause  of  action  as  a  discon- 
tinuance of  his  original  cause  of  action. 
Bourne  v.  Coulter,  53  L.  J.  Ch.  Div. 
699. 

4.  Givens  v.  Robbins,  5  Ala.  676; 
£xp.  Hall,  47  Ala.  680;  White  v.  Equi- 
table Nuptial  Ben.  Union,  76  Ala.  251; 
Phillips  V.  Hood,  85  111.  450;  Birks  v. 
Houston,  63  111.  77;  Randolph  County 
V.  Ralls,  18  111.  29;  Warren  v,  Nexsen, 
4  111.  38;  Hazlehurst  v,  Morris,  28  Md. 
68;  Gilbert  v,  Hardwick,  11  Ga.  599; 
Matter  o(  Lasak,  131  N.  Y.  624; 
NichoUs  V.  Fearson,  2  Cranch  (C.  C.) 
526;  Amis  V.  Koger,  7  Leigh  (Va.)  221; 
Exchange  Bank  v.  Hall,  6  W.  Va. 
447. 

Pour  Yean'  Delay.— In  Flanagan  r. 
Smith,  21  Tex.  493.  a  failure  for  four 
years  of  a  plaintiff  in  a  justice's  court 
to  appear  and  prosecute  his  demand 
was  held  to  operate  as  a  discontinu- 
ance of  the  action. 

Two  Yean'  Delay.— But  in  Johnson 
V.  Ward,  23  Tex.  628,  it  was  held  that 
a  delay  of  two  years  where  the  cause 
was  continued  by  the  justice  without 
the  plaintiff*s  knowledge,  on  account  of 
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in  the  cause  by  the  issue  of  successive  connecting  processes,*  or  by 
the  failure  of  the  plaintifl  to  plead  properly.* 

By  Bofofal  to  Join  Imuo. — A  discontinuance  results  where  the  plain- 
tiff refuses  to  join  issue  on  defendant's  several  pleas,*  or  his  repli- 
cation fails  to  answer  the  entire  matter  in  bar ;  '•  or  in  some  cases 
by  a  neglect  to  continue  the  cause  *  (see,  however,  article  CON- 


the  loss  of  the  note  sued  on,  did  not 
work  a  discontinuance. 

Setting  Aside  Judgment.— An  order 
setting  aside  a  judgment  nisi  as  to  a 
principal  effects  a  discontinuance  as  to 
the  bail.     Hatch  v.  State.  40  Ala.  719. 

Ai  to  Portion  of  Codefindanti. — An 
omission  to  take  any  steps  required  by 
the  rules  against  one  of  several  defend- 
ants is  a  virtual  discontinuance  as  to 
him.  Caldwell  v.  Price.  Hard.  (Ky.)  74. 

1.  Penniman  v,  Daniel.  91   N.  Car. 

431. 

Failnre  in  Chain  of  Snmmoni. — A  fail- 
ure to  keep  up  the  chain  of  summonses 
issued  against  a  party,  by  means  of  an 
alias  and  pluries  summons,  is  a  discon- 
tinuance as  to  such  party,  and  if  a  sum- 
mons is  served  after  a  break  in  the 
chain  it  is  a  new  action  as  to  him,  and 
the  running  of  the  statute  of  limita- 
tions is  not  arrested  until  the  issuance 
of  the  summons  so  served.  Koonce  v, 
Pelletier.  115  N.  Car.  233;  Etheridge 
V.  Woodley.  83  N.  Car.  11;  Litton  v, 
Armstead,  9  Baxt.  (Tenn.)  514;  Jones 
V,  Cloud,  4  Coldw.  (Tenn.)  236. 

Original  Snmmoni  Instead  of  Alias. — 
The  issuance  of  a  new  original  writ  in 
a  second  action  begun  for  the  same 
cause  after  a  writ  returned  nihil  habet^ 
instead  of  an  alias  summons  in  the  first 
action,  is  not  equal  to  a  discontinuance 
of  the  first  action.  Fitzpatrick  v,  Riley, 
163  Pa.  St.  65. 

Bule  in  Equity. — The  issuance  of  an 
alias  subpoena  to  answer  after  the  lapse 
of  several  terms  is  not  goojd  ground 
for  discontinuance  of  a  bill  in  equity, 
although  it  is  of  a  suit  at  law.  Litton 
V,  Armstead.  9  Baxt.  (Tenn.)  514. 

Not  Conoladed  by  Demurrer  by  Others 
— A  defendant  on  whom  process  has 
not  been  served  is  not  aflfecied  by  a  de- 
murrer filed  by  the  others  describing 
themselves  as  "the  defendants,"  and 
he  may  still  have  a  discontinuance. 
Dougherty  r.  Shown,  i  Heisk.  (Tenn.) 
302. 

EfTect  on  Attaohment. — Where  a  cause 
is  discontinued  by  a  failure  to  issue  an 
alias  summons,  the  ancillary  attach- 
ment, which  is  merely  incidental  there- 
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to,  is  discontinued  with  it.  Maxwell  v. 
Lea,  6  Heisk.  (Tenn.)  247. 

a.  Hiles  V,  McFarland,  3  Pin.  (Wis.) 
365;  Givens  v.  Robbins.  5  Ala.  676. 

Where  the  Plaintiff  Fails  to  Declare 
within  the  statutory  time,  a  judgment 
of  discontinuance  and  not  of  nonsuit 
is  the  proper  judgment.  Hiles  v, 
McFarland,  3  Pin.  (Wis.)  365. 

To  Prooeed  on  Writ. — A  writ  becomes 
discontinued  at  common  law  by  the 
failure  of  the  plaintiff  to  file  a  decla- 
ration within  a  year  and  a  day  after  its 
return.  Kennedy  v.  Smith.  2  Bay  (S. 
Car.) 414;  Vanderheyden  v.  Gardenier, 
9  Johns.  (N.  Y.)  79.  holding  that  the 
plaintiff  must  commence  again  by  a 
scire  facias  de  novo. 

But  the  rule  is  not  absolutely  uni- 
versal in  the  United  States.  Davis  v. 
Jones,  12  S.  &  R.  (Pa.)  60. 

8.  Earle  v.  Hall,  22  Pick.  (Mass.) 
102. 

In  Indiana  such  omission  does  not 
work  a  discontinuance  of  the  action, 
but  with  leave  of  court  he  may  so 
amend  his  prayer  as  to  obviate  the 
objection.  Bayless  r.  Tonsey,  2oInd. 
151. 

Of  Part  of  Defendantf.— Where  the 
plaintiff  may  take  a  judgment  against 
a  portion  of  the  codefendants,  a  fail- 
ure to  reply  to  the  answers  of  the 
remainder  is  a  discontinuance  as  to 
them.  Rose  v.  Comstock.  17  Ind.  i; 
Tippet  V,  May,  i  B.  &  P.  411. 

4.  Givens  v,  Robbins,  5  Ala.  676; 
Hogue  V,  Lewellen,  42  Miss.  302. 

Judgment  without  Beplication.  —  Or 
where  the  plaintiff  takes  judgment  on 
the  merits  without  a  replication  to  a 
plea  of  abatement.  Hemphill  v.  Col- 
lins, 117  111.  396. 

6.  Givens  v.  Robbins,  5  Ala.  676; 
Harrall  v.  State,  26  Ala.  52;  Doe  v. 
Clements,  24  Ala.  354;  Drinkard  v. 
State,  20  Ala.  9;  Wiswall  v.  Glidden, 
4  Ala.  357. 

After  Striking  Ont  Judgment. — And 
the  rule  applies  to  a  failure  to  regu- 
larly continue  the  cause  after  an  order 
striking  out  a  judgment  and  reinstat- 
ing the  case  for  retrial.     Munnikuy- 
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TINUANCES,  voL  4,  p.  830) ;  or  by  improper  continuance  as  to  a 
portion  of  the  defendants,*  unless  a  statute  expressly  provides 
that  the  cause  shall  be  continued  on  failure  to  enter  a  continuance.* 
By  Withdrawal  of  Oaie. — So  a  discontinuance  is  caused  by  with- 
drawal of  a  case  from  the  docket  and  failure  to  reinstate  it  within 
a  reasonable  time.* 


son  V.   Dorsett,   2   Har.  &  G.   (Md.) 

374. 

In  Alabama  a  general  order  made 
before  the  final  adjournment  of  the 
court  continuing  all  causes  not  other- 
wise disposed  of  is  sufficient  to  pre- 
vent a  discontinuance,  although  sec- 
tion 162,  p.342,  in  Clay's  Digest  is  omit- 
ted in  the  revised  code.  McAlpine  v. 
State,  47  Ala.  78. 

•  1.  Comstock  V,  Givens,  6  Ala.  95; 
Givens  v.  Robbins,  5  Ala.  676;  Padde- 
ford  V,  Bancroft,  22  Vt.  529;  KeUer  v. 
Chapman,  34  Cal.  635. 

2.  See  article  Continuances,  vol. 
4,  p.  830. 

By  Clerk. — Where  the  power  of  the 
clerk  to  continue  a  cause  is  limited  to 
a  defined  period,  a  continuance  beyond 
that  period  operates  as  a  discontinu- 
ance. State  V,  Meagher,  57  Vt.  398; 
Bryant  v,  Pember,  43  Vt.  599. 

••  Discontinuance  at  common  law 
was  a  failure  to  continue  the  cause  reg- 
ularly from  day  to  day,  or  term  to 
term,  between  the  commencement  of 
the  suit  and  final  judgment,  and  if 
there  was  any  lapse  or  want  of  con- 
tinuance the  parties  were  out  of  court, 
and  the  plaintiff  had  to  begin  anew. 
The  plaintiff  having  left  a  chasm  in 
the  proceedings  of  his  cause,  the  de- 
fendant was  no  longer  bound  to  at- 
tend. Discontinuance ,  resulted  from 
the  necessity  of  continuances  to  be 
formally  entered.  As  our  statute 
dispenses  with  the  necessity  for  the 
entry  of  formal  continuances  in  order 
to  keep  a  case  in  court  and  require  the 
attendance  of  the  defendant,  it  is  not 
perceived  that  there  can  be  in  this 
state  such  a  thing  as  a  technical  dis' 
continuance^  whereby  a  plaintiff  will  be 
out  of  court  because  of  a  chasm  in  the 
proceedings  of  his  cause."  Germania 
F.  Ins.  Co.  V.  Francis,  52  Miss.  467. 

Ko  Entry  but  Continaanoei. — In  IVest 
Virginia  a  failure  to  make  any  entry 
but  continuances  in  a  cause  for  any 
length  of  time  is  no  discontinuance  of 
the  cause  if  the  court  has  made  no  or- 
der dismissing  the  cause  for  want  of 
prosecution  for  four  successive  years, 
as  it  may  do  under  chapter  127,  sec- 


tion 8,of  the  code.  Buster  v.  Holland, 
27  W.  Va.  511;  Gillespie  v.  Bailey, 
12  W.  Va.  70. 

In  Indiana  under  the  statute  of  1843 
a  cause  was  not  discontinued  by  a  fail- 
ure of  a  clerk  to  make  entry  of  the 
continuance.  ShuU  r.  Kennon,  12 
Ind.  34.  See  also  article  Continu- 
ances, vol.  4,  p.  890. 

By  Jottioe  of  Peace. — But  where  a 
justice  of  the  peace  continues  a  cause 
without  consent  of  parties  for  a 
longer  period  than  the  statute  allows, 
it  works  a  discontinuance,  as  the  jus- 
tice loses  jurisdiction.  Chrichton  v. 
Beebe,  7  111.  App.  273.  See  article 
Continuances,  vol.  4,  p.  896. 

8.  Griffin  v.  Osbourne,  20  Ala.  594  ; 
Drinkard  v.  State,  20  Ala.  9. 

Indictment. — Where  an  indictment 
had  been  so  withdrawn  the  court 
said  :  "It  is  impossible  to  say  there 
has  not  been  a  discontinuance  of  the 
suit,  for  it  was  pending  from  the  time 
the  indictment  was  returned  into 
court  by  the  grand  jury,  and  there  has 
been  a  chasm  in  the  process  of  more 
than  two  years,  and  this  chasm  was 
produced  by  the  joint  act  of  the  solici- 
tor and  the  court,  or  rather  by  the  act  of 
the  solicitor  with  the  approbation  of 
the  court.  If  this  be  not  a  discontinu- 
ance, then  I  say  that  there  is  no  such 
thing  as  a  discontinuance  known  to 
our  law.  I  would  not  hold  that  the 
mere  failure  to  issue  process  would 
be  a  discontinuance  ;  because  the  is- 
suing of  process  upon  an  indictment 
is  made  the  duty  of  the  clerk  by  our 
law,  and  he  being  a  mere  ministerial 
officer,  the  defendant  ought  not  to  be 
allowed  to  take  advantage  of  >■  is 
omissions  to  perform  his  duty  :  but 
when  the  cause  is  taken  from  the 
docket  by  the  solicitor,  with  the  per- 
mission of  the  court,  and  no  process 
is  issued  thereon  for  more  than  two 
years,  it  must  be  discontinued,  if  by 
law  a  criminal  case  can  be  discontin- 
ued by  failing  to  prosecute  it  regular- 
ly."    Drinkard  v.  State,  20  Ala.  13. 

By  a  Hon  Pros. — Where  a  cause  is 
non-prossed  and  not  reinstated  at  the 
same  term  it  is  discontinued,  and  can- 
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By  F^lnro  to  Appear  to  Writ. — Failure  of  a  party  to  appear  at  the 
return  term  of  a  writ  works  a  discontinuance  *  unless  the  plain- 
tiff takes  proceedings  to  obtain  an  appearance  of  the  defendant 
at  that  term.* 

(3)  Change  of  Venue. — A  change  of  venue  discontinues  the  case 
in  the  court  where  it  was  instituted.* 

(4)  Death  of  Defendant, — The  death  of  a  defendant  in  an  action 
of  tort  at  any  time  before  final  judgment  discontinues  the  action,* 
but  not  in  an  action  of  contract.* 

(5)  Failure  to  Take  Judgment  Nil  Dicit — At  Common  Law. — A  fail- 
ure to  take  a  judgment  of  nil  dicit  upon  the  omission  of  the 
defendant  to  answer  a  part  of  plaintiff's  debt  worked  a  technical 
discontinuance  at  common  law.*     The  rule  was  not  looked  upon 


not  be  reinstated  at  a  subsequent  term. 
Hunt  V,  Griffin,  49  Miss.  742  ;  Riggs 
t/.   Chester,  2  Cranch  (C.  C.)  637. 

1.  Thompson  r.  Wells,  3  Cranch 
(C.C.)5. 

2.  Mitchell  v,  Wilson,  3  Cranch  (C. 
092. 

Soinitatomont. — And  the  cause  will 
not  be  reinstated  unless  the  omission 
to  enter  the  appearance  was  a  clerical 
error.  Sherburne  v.  King,  2  Cranch 
(C.  C.)  205  ;  McCleod  v.  Gloyd.  2 
Cranch  (C  C.)  264 ;  Williamson  v, 
Bryan,  2  Cranch  (C.  C.)  407  ;  French 
V,  Venable,  2  Cranch  (C.  C.)  509  ; 
McDermott  v,  Naylor,  4  Cranch  (C. 
C.)527. 

Attaohmtnt  Proeoodingi. — Where  an 
attachment  is  issued  by  way  of  exe- 
cution the  attachment  is  discontinued 
where  neither  the  principal  debtor  nor 
the  garnishee  appears  at  the  return 
term  and  no  other  proceeding  is  taken. 
Washington  Bank  v.  Brent,  2  Cranch 
(C.  C.)  538. 

8.  Ex  p,  Holton,  69  Ala.  164.  See 
article  Change  of  Venue,  vol.  4,  p. 
486  et  seq, 

Effoot  of  Chango.— The  cause  passes 
thereupon  out  of  the  jurisdiction  and 
of!  the  docket  of  the  court,  and  unless 
it  is  transferred  to  the  court  to  which 
the  change  was  made,  and  docketed 
there,  it  has  no  place  in  any  court. 
And  the  cause  will  be  deemed  discon- 
tinued in  both  courts  where  the  plain- 
tiff delays  for  an  unreasonable  time  to 
prepay  the  fees  or  do  other  necessary 
acts  preliminary  to  the  transfer  of 
the  cause.  Ex  p,  Holton,  69  Ala.  164; 
Hall  V,  State.  51  Ala.  9. 

Void  Order, — Although  the  order  of 
transfer  is  void,  yet  if  the  cause  in 
consequence  is  taken  off  the  docket 
and   kept  off  for  several   years   the 


prosecution  in  a  criminal  case  will  be 
held  discontinued.  Ex  p.  Rivers,  40 
Ala.  712. 

Bomand  of  Came. — Where  under  a 
decision  in  the  case  by  the  Supreme 
Court  of  the  United  States  it  is  re- 
manded to  the  state  court,  the  order 
of  removal  does  not  effect  a  dis- 
continuance of  the  suit  in  the  state 
Circuit  Court,  and  the  plaintiff  may 
proceed  as  if  there  never  had  been  a 
removal.  Germania  F.  Ins.  Co.  v, 
Francis,  52  Miss.  457. 

4.  Sheldon  v.  Sheldon,  37  Vt.  152. 

ft.  Miller  v.  Williams,  30  Vt.  386. 

Failuro  ^  BepresontatiTe  to  Appear. — 
But  where  the  representative  of  a  de- 
ceased party  fails  to  appear  and  become 
a  party  within  a  time  named  in  the  stat- 
ute the  action  is  sometimes  declared 
discontinued  by  the  statute.  But  such 
a  discontinuance  is  rather  a  nonsuit 
to  which  the  discontinuance  is  simi- 
lar. Germania  F.  Ins.  Co.  v.  Francis, 
52  Miss.  468. 

In  Babcock  v.  Culver,  46  Vt.  715. 
five  continuances  after  plaintiff's  death 
without  suggestion  on  the  record  were 
held  not  to  discontinue  a  suit  where 
after  the  last  continuance  the  admin- 
istrator entered  and  prosecuted,  and  it 
did  not  appear  that  he  had  not  entered 
the  next  court  day  after  his  appoint- 
ment. 

6.  Mallory  v.  Matlock,  7  Ala.  757 ; 
Tucker  v,  Zollicoffer,  I2  Smed.  &  M. 
(Miss.)  591. 

Judgment  for  Unaniworod  Part.— So 
where  the  plaintiff  fails  to  take  judg- 
ment for  the  unanswered  part  of  his 
pleading  upon  the  defendant's  failure 
to  answer  one  of  several  counts  as  a 
part  of  one  count.  Frost  v,  Hammatt, 
II  Pick.  (Mass.)  70. 

Answered    by   Other    Pleai.  — Where 
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with  much  favor,*  and  it  does  not  apply  to  cases  where  one  or 


the  whole  declaration  is  answered  by 
other  pleas  there  can  be  no  discontin- 
uance, although  one  plea  answers  only 
a  part.  Richmond  Trading,  etc. ,  Co.  v. 
Farquar.  8  Blackf.  (Ind.)  89  ;  Wells  v. 
Mason,  5  111.  84, 

Special  Plea  and  General  Issue.— A 
special  plea  to  three  of  the  four  counts 
in  a  declaration  and  a  replication  to 
the  plea  and  general  issue  to  the 
whole  does  not  discontinue  the  action. 
Richmond  Trading,  etc.,  Co.  v.  Far- 
quar, 8  Blackf.  (Ind.)  89. 

"If  an  answer  assume  to  and  do 
only  answer  a  part  of  a  cause  of  ac- 
tion alleged  in  a  complaint  the  plain- 
tiff should  crave  judgment  for  the  part 
unanswered,  as  by  nil dicit ;  and  'if 
he  demur  or  plead  over,  without  taking 
such  judgment,  the  whole  action  is 
discontinued.'"  Bayless  v,  Tousey, 
20  Ind.  153,  quoting  I  Chitty  on  Pldgs. 

523. 

1.  McAllister  v.  Ball,  28  111.  210. 

In  Harrison  v,  Balfour,  5  Smed.  & 
M.  (Miss.)  307,  the  court  said  :  **But 
there  is  a  technical  question  raised, 
on  which  it  is  said  the  defendant  was 
entitled  to  judgment,  because  the 
pleadings  operated  as  a  discontinu- 
ance. The  pleas  commence  by  pro- 
fessing to  answer-  all  the  plaintiff's 
cause  of  action,  *  save  the  damages 
decreed  in  the  Court  of  Chancery,'  and 
the  old  rule  of  pleading  is  invoked, 
which  says,  if  a  plea  begin  only  as  an 
answer  to  part,  and  is  in  truth  but  an 
answer  to  part,  it  is  a  discontinu- 
ance, and  the  plaintiff  must  not  de- 
mur, but  take  his  judgment  for  that 
which  is  unanswered  as  by  nil  dicit ; 
for  if  he  demurs  or  pleads  over,  the 
whole  action  is  discontinued;  and  a 
note  to  Manchester  v.  Vale,  i  Saund. 
28,  is  relied  on.  If  the  rule  is  to  be  un- 
derstood literally  as  it  is  laid  down, 
it  leads  to  absurdity.  If  the  plaintiff 
can  neither  reply  nor  demur  to  a  plea 
which  professes  to  answer  but  part  of 
the  cause  of  action,  but  must  take 
his  judgment  as  by  nil  dicit  for  that 
part  unanswered,  it  follows  that  the 
defendant  may  give  what  he  pleases. 
But  the  rule  is,  in  truth,  but  half 
stated  in  the  authority  referred  to.  If 
such  a  plea  is  interposed,  the  plaintiff 
may  demur  or  reply  to  the  part  an- 
swered, and  take  his  judgment  by  nil 
dicit  for  the  part  unanswered.  *  *  * 
Many  of  the   English   decisions  con- 


formed to  the  rule,  it  is  true,  but  it 
has  been  regarded  by  the  more  recent 
decisions  as  rather  too  technical  for 
utility,  and  hence  they  have  gone  so 
far  as  to  allow  the  plaintiff  to  take  his 
judgment  by  nil  dicit  at  any  time  dur- 
ing the  term,  or  even  at  a  subsequent 
term,  when  no  continuance  has  been 
entered,  i  Ld.  Raym.  716.  Besides, 
it  is  said  that,  since  the  continuances, 
which  were  formerly  regularly  en- 
tered, have  been  dispensed  with  in 
Great  Britain  by  rule  of  court,  it  may 
be  questioned  whether  a  discontinu- 
ance will  now  amount  to  error.  The 
continuances  are  not  regularly  entered 
by  our  practice,  but  take  place  by 
operation  of  law,  hence  the  same 
doubts  might  be  entertained  here. 
But  the  American  authorities  have 
gone  even  further  to  discountenance 
this  technical  rule  than  the  English 
decisions,  and,  indeed,  some  of  the 
decisions  are  directly  against  it.  Frost 
V,  Hammatt,  11  Pick.  (Mass.)  70; 
Sterling  v,  Sherwood,  20  Johns.  (N.  Y.) 
204.  It  would  operate  as  a  great 
hardship  to  sustain  the  objection  in 
this  case.  The  defendant  first  pleaded 
four  frivolous  pleas,  to  which  the 
plaintiff  demurred,  and  there  was 
judgment  of  respondeat  ouster.  The 
defendant  again  pleaded  three  pleas, 
quite  as  defective  as  the  first  set.  The 
plaintiff  was  then  entitled  to  judgment 
as  for  want  of  a  plea,  but  demurred 
again,  and  the  defendant  now  wishes 
to  avail  himself  of  a  defect  to  pleas 
which  he  ought  not  to  have  put  in, 
and  which  amounted  to  a  violation  of 
the  rule  to  plead  over.  This  would 
be  giving  him  the  advantage  of  his  own 
wrong."  The  case  was  decided  on 
the  ground  of  a  failure  to  raise  the 
question  below. 

Xust  be  Claimed  Below. — The  discon- 
tinuance must  be  demanded  below,  so 
that  the  plaintiffs  may  have  an  oppor- 
tunity of  taking  judgment  for  that 
part  of  the  declaration  unanswered 
and  cure  the  technical  discontinuance. 
Stookey  v.  Hughes,  18  111.  55  ;  Mager 
r.  Hutchinson,  7  111.  266. 

Demorrer  Not  a  Biseontinnanee.  —  In 
Arkansas  the  setting  up  of  a  demurrer 
to  the  plea  by  the  plaintiff  instead  of^ 
taking  judgment  for  the  part  unan- 
swered does  not  discontinue  the  ac- 
tion. Thompson  v.  Kirkpatrick,  18 
Ark.  581. 
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more  of  the  several  counts  is  fully  answered.* 

Undor  Modorn  Praotioe. — And  under  the  more  liberal  rules  of  mod- 
ern practice  the  rule  is  disregarded  altogether  and  will  not  be 
enforced,*  as  the  irregularity  will  be  deemed  cured  after  verdict 
by  the  statute  of  jeofails.* 

(6)  Omission  Due  to  Act  of  Official  or  Defefidant. — A  discontinu- 
ance in  a  civil  cause  is  generally  effected  by  some  voluntary  act  of 
the  plaintiff,  and  accordingly  where  the  gap  in  the  proceedings  is 
caused  by  an  official  act,*  or  where  the  delays  are  occasioned  by 
the  act  of  the  defendant*  without  the  participation  of  the  plain- 
tiff, a  discontinuance  does  not  result.* 

(7)  On  Motion  of  Defendant. — The  discontinuance  may  properly 
be  entered  upon  motion  of  the  defendant,'' 


1.  McAUister  v.  Ball,  28  lU.  210. 

2.  Mallory  v,  Matlock,  7  Ala.  760, 
where  the  court  said  :  **  The  whole 
course  of  legislation,  and  of  judicial 
decision  in  accordance  with  it,  has 
been  to  divest  our  practice  of  techni- 
calities, which,  instead  of  advancing 
justice,  tend  greatly  to  bring  the  sci- 
ence of  law  into  discredit.  What 
injury  has  been  done  to  these  parties 
by  the  omission  of  the  plaintiff  to  take 
a  judgment  in  the  manner  it  is  con- 
tended he  should  have  done?  or  why 
should  the  defendants  complain  when 
everything  they  asserted  in  defense  of 
the  action  has  been  found  untrue  by 
the  verdict  ?  " 

Under  the  Vorth  Carolina  Statute  a 
failure  to  take  a  judgment  by  default 
as  soon  as  the  same  is  allowable  does 
not  work  a  discontinuance.  State 
University  v.  Lassiter,  83  N.  Car.  38. 

In  Xiseiitippi  the  rule  has  been 
so  far  relaxed  as  to  permit  the  plain- 
tiff to  take  a  judgment  by  nil  dicit 
at  any  time  during  the  term,  or  even 
at  a  subsequent  term,  where  no  con- 
tinuance has  been  entered.  Harrison 
V,  Balfour,  5  Smed.  &  M.  (Miss.)  301. 

8.  Tucker  v,  Zollicoffer,  12  Smed.  & 
M.  (Miss.)  591. 

4.  Doc  V,  Clements,  24  Ala.  354;  Ex 
p.  Hall,  47  Ala.  680;  Harrall  v.  State, 
26  Ala.  57;  Martha  v.  State,  26  Ala. 
72. 

ft.  Parker  v.  Clarkson,  39  W.  Va. 
184. 

6.  Doe  V.  Clements,  24  Ala.  354; 
Mann  v.  Gwinn,  8  Gratt.  (Va.)  58; 
Scott  V,  State,  94  Ala.  80:  Drinkard  v. 
State,  20  Ala.  13;  Dunlop  v,  Robin- 
son, 12  Ohio  St.  534;  Arnold  v.  Nor- 
ton, 42  Ind.  248. 

Change  in  Time  for  Holding  Oonrt. — So 


a  change  by  statute  in  the  time  of 
holding  court  does  not  discontinue 
causes  set  for  trial  at  a  superseded 
term.  Bennett  v.  Engles,  i  Ark.  29; 
Halderman  v.  Frisbee,  i  Ark.  48. 

Failnre  to  Hold  a  Term  of  court  does 
not  discontinue  the  cause.  Carlisle  v. 
Gaar.  18  Ind.  177. 

Failure  of  Judge  to  Attend.— Statutes 
generally  provide  that  nonattendance 
of  the  judge  at  any  term  or  his  death 
at  any  time  shall  not  discontinue  the 
proceedings  pending  at  the  lime,  but 
that  they  shall  stand  continued.  See 
Sims  V.  State,  4  Lea  (Tenn.)  357; 
Johnston  v  Ditty,  7  Yerg.  (Tenn.)  85. 

Where  Continuano^  an  Oi&eial  Duty. — 
Where  it  is  the  duty  of  the  clerk  to 
keep  a  case  on  the  docket  by  continu- 
ance from  time  to  time  until  disposed 
of  by  some  order  of  the  court,  his  mere 
failure  to  continue  the  cause  on  the 
docket,  unless  in  connection  with  some 
positive  act  of  the  plaintiff  or  by  his 
omission  to  perform  some  precedent 
duty  enjoined  on  him  by  law,  does  not 
work  a  discontinuance.  £'jr/.  Holton. 
69  Ala.  164;  Forrester  v.  Forrester,  39 
Ala.  323;  Ex  p.  Remson,  31  Ala.  270. 

But  where  the  cause  is  kept  off  by 
any  act  of  the  plaintiff  or  by  his  fail- 
ure to  perform  a  preliminary  duty,  it 
will  amount  to  a  discontinuance.  Ex 
p.  Holton,  69  Ala.  164. 

7.  Pollard  v.  Huston,  7  Lea  (Tenn.) 
689;  Armstrong  v.  Harrison,  i  Head 
(Tenn.)  379;  Slatton  r.  Jonson,  4 
Hayw.  (Tenn.)  197. 

By  "  Defendantf." — A  motion  to  dis- 
continue made  by  the  "defendants" 
implies  that  all  the  defendants  served 
with  process  joined  therein.  Pollard 
V.  Huston,  7  Lea  (Tenn.)  689;  Dough- 
erty V.  Shown,  I  Heisk.  (Tenn.)  302; 
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By  Operation  of  Law. — A  chasm  of  unreasonable  extent  in  the  pro- 
ceedings may  of  itself  operate  as  a  discontinuance,*  and  although 
no  motion  to  enter  the  discontinuance  is  made  by  the  defendant.* 

(8)  Construction  of  Discontinuances  Liberal. — The  tendency  of 
modern  decisions  is  to  mitigate  the  severe  rigor  of  the  common 
law  in  the  construction  of  discontinuances.* 

In  Criminal  Cases  the  same  general  rule  is  applicable,*  but  it  is 
more  strictly  construed  by  the  courts.* 

(9)  Defects  in  Pleading — Failure  to  State  Cause  of  Action. — Dismissal 
on  appropriate  motion  by  the  defendant  is  a  proper  remedy  where 


Winchester  v,  Beardin,  10  Humph. 
(Tenn.)  247;  Boyd  v.  Baynham,  5 
Humph.  (Tenn.)  386. 

In  Pollard  v,  Huston,  7  Lea  (Tenn.) 
689,  it  was  said :  "  The  motion  is 
made  after  the  plaintiff  has  filed  his 
declaration  against  the  defendants 
'  who  are  in  court  by  summons/  and 
even  without  the  latter  clause  the 
word  'defendants*  would,  in  the 
declaration  as  in  the  motion,  import 
only  those  served  with  process.  In 
this  view  the  motion  is  made  by  par- 
ties properly  brought  into  court  to 
discontinue  as  to  them,  because  other 
persons  sued  with  them  in  the  writ 
have  been  dropped  from  the  declara- 
tion, and  the  process  has  not  been 
continued  against  such  persons." 

Judgment  for  Defendant  Not  Anthorized 
on  Bule. — A  rule  for  a  discontinuance 
did  not  at  common  law  of  itself  author- 
ize the  defendant  to  enter  judgment  in 
his  favor.  Huntington  v,  Forkson,  7 
Hill  (N.  Y.)  195;  Leonard  v.  Slaughter, 
10  Johns.  (N.  Y.)  367;  M'Kenster  v. 
Van  Zandt,  i  Wend.  (N.  Y.)  13;  James 
V,  Delevan,  7  Wend.(N.  Y.)  511;  Rob- 
inson  v,  Taylor.  12  Wend.  (N.  Y.)  191; 
Harden  v.  Hardick.2  Hill  (N.  Y.)  384: 
White  V,  Smith.  4  Hill  (N.  Y.)  166. 

1.  Den  V,  Fen,  21  N.  J.  L.  700. 
Taking  Money  Out  of  Conrt  which  was 

paid  in  satisfaction  of  the  action,  and 
notifying  the  defendant  that  it  is  ac- 
cepted in  settlement  thereof,  acts  as  a 
discontinuance.  M'llwraith  v.  Green, 
54  L.  J.  Q.  B.  Div.  41. 

2.  Den  v.  Fen,  2i  N.  J.  L.  700. 
Constmetlon  of  Statutory  Abatement. — 

But  a  statute  which  provides  that  a 
suit  shall  abate  as  to  a  defendant  on 
certain  conditions  has  been  construed 
as  not  self-executory,  but  merely  to 
authorize  a  motion  by  a  party.  Mills 
V,  Belts,  8  B.  Mon.  (Ky.)  427. 
Dieeretionary.  —  The  court    may  at 


discretion  allow  the  plaintiff  to  pro- 
ceed in  the  absence  of  an  entry  of  dis- 
continuance. Den  V,  Fen,  21  N.  J.  L. 
700. 

Twenty  Years'  Delay.  —  Where  an 
ejectment  proceeding  had  slumbered 
for  twenty  years  a  party  in  possession 
for  fifteen  years  was  allowed  a  discon- 
tinuance.    Den  V.  Fen,  21  N.  J.  L.  700. 

8.  Gillespie  v,  Redmond.  13  Tex.  9; 
Malone  v.  Haman,  5  W.  N.  C.  (Pa.) 
447. 

In  Texas  the  severity  of  the  gen- 
eral rule  has  been  relaxed,  and  where 
the  plaintiff  failed  to  transfer  a  cause 
to  the  docket  of  a  court  to  which 
venue  was  changed  he  was  permitted 
to  docket  it  at  the  proper  time  on  good 
cause  shown.  Gillespie  v.  Redmond, 
13  Tex.  9. 

Where  Either  Party  may  Speed  the 
Cause. — Where  under  the  rules  of  the 
court  it  is  within  the  power  of  either 
party  to  speed  the  cause,  a  plaintiff 
may  continue  his  suit  even  after  a 
great  delay,  in  the  absence  of  an  action 
of  the  defendant,  or  a  rule  of  court 
making  a  delay  in  the  prosecution  of 
a  suit  an  abandonment  ipso  facto,  as 
where  the  plaintiff  filed  his  declaration 
and  proceeded  to  trial  seventeen  years 
after  the  institution  of  the  suit.  Ma- 
lone V,  Haman,  5  W.  N.  C.  (Pa.)  447. 

Inenrable  Error  Unamendable. — Unless 
waived  an  unauthorized  discontinu- 
ance is  generally  not  an  amendable 
error.  Whitaker  v.  Van  Horn,  43  Ala. 
255:  Kennon  v.  Bell,  Minor  (Ala.)  98; 
Adkins  v.  Allen,  i  Stew.  (Ala.)  130; 
Keebles  v.  Ford,  5  Ala.  183;  Givens 
V.  Robbins,  5  Ala.  676;  Comstock  v. 
Givens,  6  Ala.  95 ;  Walker  v,  Cuthbert, 
10  Ala.  213;  Ivey  v.  Gamble,  7  Port. 
(Ala.)  545. 

4.  McAlpine  v.  State,  47  Ala.  78; 
Exp,  Hall,  47  Ala.  680. 

6.  McAlpine  v.  State,  47  Ala.  78. 
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a  bill* — unless  it  is  amended  under  proper  leave   given 
petition*    in   equity,  or   a   complaint   under  code   procedure — 
whether  addressed  to  the  law  or  to  the  equity  side  of  the  court* — 


1.  Whipple  V,  Gibson,  158  111.  339; 
Umsted  v.  Buskirk,  17  Ohio  St.  114; 
Cronin  v.  Gay,  20  Tex.  461;  Lcfew  v. 
Hooper,  82  Va.  946;  Waller  v.  John- 
son, 82  Va.  966;  Fowler  v.  Saunders, 
4  Call  (Va.)  361. 

2.  Smith  V,  Weage,  21  Wis.  440; 
King  V.  Montgomery,  50  Cal.  115. 
•  Motion  to  Bofonn  Jndgmont. — A  mo- 
tion to  reform  a  judgment  or  decree 
will  be  dismissed  unless  accompanied 
with  the  statement  of  reasons  there- 
for.    Colvin  V,  Warford,  18  Md.  273. 

Bill  for  Bohoaring. — A  bill  for  rehear- 
ing will  be  dismissed  where  it  shows  no 
error  in  law  in  the  decree  sought  to  be 
reheard,  nor  after-discovered  evidence 
which  could  not  have  been  discovered 
before  the  decree  was  rendered  by  the 
use  of  reasonable  diligence.  Hill  v, 
Maury,  21  W.  Va.  162;  Sanders  v, 
Burk  (Va.  1885).  22  S.  E.  Rep.  516. 

ClAimi  agninit  an  Bstate.— Where  a 
petition  is  brought  to  compel  the  pay- 
ment of  a  claim  against  an  estate  it 
wHl  be  dismissed  unless  it  sets  up  all 
the  facts  required  by  the  statute. 
Baylis  v.  Swartwout,  4  Redf.  (N.  Y.) 

395. 

In  TennofMt. — The  sufficiency  of  a 
petition  for  leave  to  answer  and  make 
defense  after  final  decree  under  the 
provisions  of  Code  Tenn..  §§  5122- 
5124.  may  be  tested  by  a  motion  to  dis- 
miss.   Brown  v.  Brown.  86Tenn.  278. 

In  the  AppelUto  Oonrt.— The  bill  will 
be  dismissed  in  the  appellate  court 
regardless  of  any  demurrer  or  motion 
to  dismiss  for  want  of  equity  in  the 
court  below.  Andrews  v.  Hobson,  23 
Ala.  229. 

Of  Answer. — Dismissal  of  an  answer 
on  the  ground  that  it  does  not  consti- 
tute an  answer  to  the  action  is  not 
allowable.  Moss  v.  Witteman.  4  Misc. 
Rep.  (N.  V.  C.  PI.)  81. 

8.  Ryan  v.  Fulghum,  96  Ga.  234. 

Claim  of  Intenrener. — Where  the  de- 
mand of  an  intervener  is  shown  not  to 
spring  out  of  the  principal  cause  of 
action  it  will  be  dismissed  unless  oth- 
erwise specially  allowed  by  law.  Bryan 
V,  Atchison,  2  La.  Ann.  462. 

By  Assignee  in  Bankmptoy. — An  as- 
signee in  bankruptcy  may  intervene 
and  have  a  bill  in  equity  dismissed 
where   it    is   brought    by  a  creditor 
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against  a  person  to  whom  the  debtor 
has  fraudulently  transferred  his  prop- 
erty, on  the  ground  that  all  rights 
of  property  belonging  to  the  debtor 
have  passed  to  the  assignee  for  the 
benefit  of  all  creditors.  Squire  v.  Lin- 
coln. 137  Mass.  399;  Powers  v.  Ray- 
mond, 137  Mass.  483. 

Agreed  Statement  of  Faete. — A  case 
submitted  to  the  court  without  action 
under  the  Ohio  Code  Civ.  Pro.,  §  495, 
must  present  an  agreed  statement  of 
facts,  and  where  questions  of  law  alone 
are  raised  the  only  thing  the  court  can 
properly  do  is  to  dismiss  the  case 
without  judgment  and  without  costs. 
Newark,  etc.,  R.  Co.  r.  Perry  County, 
30  Ohio  St.  120. 

4.  King  V,  Montgomery,  50  Cal. 
115:  Kelley  v.  Kriess,  68  CaL  210; 
Tooker  r.  Arnoux.  76  N.  V.  397;  Emery 
V,  Pease.  20  N.  Y.  62;  Coffin  v.  Reyn- 
olds. .  37  N.  V.  640;  Smith  v.  Van 
Ostrand,  64  N.  V.  278;  Scofield  v, 
Whitelegge,  49  N.  V.  259;  Birdsall  v. 
Williams,  2  Thomp.  &  C.  (N.  Y.)  605; 
Sternberger  V.  McGovern.is  Abb.  Pr. 
N.  S.  (N.  Y.  Ct.  App.)  264;  Rockford 
Shoe  Co.  V.  Jacob.  6  Wash.  421. 

Of  Bight. — The  determination  of  the 
motion  does  not  rest  in  discretion. 
Tooker  v.  Arnoux.  76  N.  Y.  397. 

Like  a  Demorrer.  — Where  the  motion 
is  mad'e  on  the  alleged  ground  that  the 
complaint  is  defective  in  substance  it 
is  in  the  nature  of  a  demurrer,  and  the 
sole  question  raised  by  such  motion  is 
whether  the  complaint  states  a  cause 
of  action.  Wilson  v.  Press  Pub.  Co., 
14  Misc.  Rep.  (N.  Y.  C.  PI.)  514:  Sheri- 
dan V,  Jackson,  72  N.  Y.  170;  Kley  v, 
Healy,  127  N.  Y.  555. 

Faoti  must  Appear  in  Declaration. — 
Where  a  motion  to  dismiss  is  allowable 
instead  of  a  demurrer  all  the  facts 
upon  which  the  motion  is  based  must 
appear  in  the  declaration.  Bower  v, 
Douglass,  25  Ga.  714. 

In  Minnesota  a  complaint  cannot  be 
dismissed  by  a  justice  of  the  peace  for 
defects  of  substance  until  an  amend- 
ment is  ordered.  Middelstadt  v.  Mc- 
Intyre,  55  Minn.  69. 

Sonth  CaroUna.— Where  in  an  action 
of  partition  the  defendant  alleged  an 
absolute  title  in  himself  and  claimed 
to  hold  the  land  under  the  statute  of 
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fails  to  state  a  cause  of  action,  and  the  omission  of  any  niaterial 
allegation  is  sufficient  ground  for  the  nnotion.*  The  niotion  may 
be  made  by  a  substituted  as  well  as  by  the  original  defendant,* 
and  at  any  stage  of  the  proceedings.* 

Failnro  to  File  Pleading. — In  equity  and  under  code  procedure  a 
dismissal  may  be  had  for  failure  to  file  a  pleading  seasonably,  as 
required  by  statute,"*  as  for  failure  to  file  an  affidavit  of  claim  re- 
limitations,  the  issues  of  title  raised  in 
the  answer  should  be  placed  on  calen- 
dar I  for  trial  by  a  jury,  leaving  the 
question  of  partition  to  be  after- 
wards determined  by  the  court.  It  is 
error  to  dismiss  the  complaint  on  the 
ground  that  the  court  could  not  try 
titles  to  real  estate  in  a  case  of  parti- 
tion.    McGee  v.  Hall.  23  S.  Car.  388. 

1.  Pate  V.  Pate,  6  Mo.  App.  51;  Kerr 
V,  Kerr,  3  Lea  (Tenn.)  227;  Ray  v. 
Boyd,  gis  Ga.  808. 

Qnettion  Forming  a  Material  luae.— 
But  a  question  which  forms  a  material 
issue,  as  of  the  plaintiff's  interest,  will 
not  be  determined  by  a  summary  ap- 
plication for  the  dismissal  of  a  com- 
plaint based  upon  affidavits.  Fink  v, 
Manhattan  R.  Co.,  15  Daly  (N.  Y.)479. 

After  Extinguishment.  —  And  of 
course  the  ruje  stated  in  the  text  ap- 
plies where  the  cause  of  action  is  ex- 
tinguished after  the  suit  is  brought. 
Cloud  V.  Hamilton,  3  Yerg.  (Tenn.) 82. 

One  Good  Oanie.  —  But  where  the 
pleading  of  the  plaintiff  contains  one 
good  cause  it  cannot  be  dismissed,  al- 
though it  contain  another  which  is 
fatally  defective.  Buchanan  v.  Bilger, 

64  Tex.  590;  Tuomey  v.  O'Jteilly,  3 
Misc.  Rep.  (N.  Y.  C.  PI.)  302. 

By  Godefendant. — Nor  will  a  com- 
plaint be  dismissed  because  it  fails  to 
state  a  cause  of  action  against  a  co- 
defendant  if  it  is  sufficient  as  to  the 
moving  defendant.  Austin,  etc.,  Mfg. 
Co.  V,  Heiser  (S.  Dak.  1894).  61  N.  W. 
Rep.  445. 

On  Joint  Demnrrer  to  a  complaint  it  is 
error  to  dismiss  the  action  as  to  both 
defendants  where  the  demurrer  is  not 
well  taken  as  to  one  of  them.  Wood 
V,  Olney,  7  Nev.  109. 

2.  Wilson  V.  Lawrence,  8  Hun  (N. 
Y.)  593. 

8.  Ryan  v.  Fulghum,  96  Ga.  234; 
Weathers  v,  McFarland  (Ga.  1895), 
22  S.  E.  Rep.  988;  Latham  v,  Kolb,  76 
Ga.  291 ;  Maddox  v,  Randolph  County, 

65  Ga.  216;  Kenncrty  v.  Etiwan  Phos- 
phate Co.,  17  S.  Car.  411;  Tooker  v. 
Arnoux,  76  N.  Y.  397;  Moss  t/.  Wittc- 
man.  4  Misc.  Rep.  (N.  Y.  C.  PI.)  81. 


General  Demurrer  on  File. — And  it 
may  be  made  although  a  general  de- 
murrer has  been  regularly  filed. 
Weathers  v.  McFarland  (Ga.  1895),  22 
S.  E.  Rep.  988. 

At  Least  until  after  Verdiot.— "  If  its 
infirmities  then  be  not  cured  by  the 
verdict  a  motion  in  arrest  of  judgment 
will  serve  the  same  purposes  which 
would  be  accomplished  by  a  motion  to 
dismiss  before  judgment."  Ryan  v, 
Fulghum,  96  Ga.  234. 

Before  B^eree. — A  motion  to  dismiss 
for  that  cause  may  be  granted  by  a 
referee.  Coffin  v.  Reynolds,  37  N.  Y. 
640. 

At  Trial  Term. — In  Georgia  the  mo- 
tion to  dismiss  an  equitable  petition  of 
the  plaintiff  for  want  of  a  cause  of 
action  may  be  made  at  the  trial  term. 
Ryan  v,  Fulghum,  96  Ga.  234. 

4.  Cole  V.  Thornburg,  4  Colo.  App. 
95;  McVea  v.  State  (Tex.  Crim.  App. 
1894),  28  S.  W.  Rep.  469;  Morrow  v. 
Malone,  5  Sneed(Tenn.)  642;  German 
American  Ins.  Co.  v.  Etheridge  (N. 
Mex.  1895),  41  Pac.  Rep.  535. 

Interplea. — In  Missouri  a  motion  to 
dismiss  an  interplea  properly  filed  for 
failure  to  serve  a  notice  of  filing  is 
addressed  to  the  discretion  of  the 
court.  Brownell,  etc..  Car  Co.  ».  Bar- 
nard, 116  Mo.  667. 

In  the  New  York  Sorrogate'i  Conrt 
a  motion  to  dismiss  a  complaint  on 
the  ground  that  the  plaintiff  had  failed 
to  comply  with  the  provisions  of  N.Y. 
Code  Civ.  Pro.,  §  2653^,  in  that  the 
complaint  had  not  been  filed  with  the 
clerk  of  the  court, will  not  be  sustained, 
as  the  filing  is  not  jurisdictional. 
Johnson  v.  Cochrane,  91  Hun  (N.  Y.) 
165. 

In  Ohio  a  motion  to  dismiss  a  peti- 
tion was  held  appropriate: 

1.  Where  the  petition  did  not  set 
forth  the  name  of  the  county  in  which 
the  suit  was  brought,  but  was  entitled 
simply  *•  Superior  Court  of  Cincin- 
nati." 

2.  Where  it  did  not  contain  in  the 
caption  the  names  of  the  parties  plain- 
tiff and  defendant. 


6  Encyc.  PI.  &  Pr.— 59. 
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quired  by  statute ;  *  but  not  for  failure  to  file  interrogatories  in 
an  attachment  suit,*  nor  for  failure  to  file  with  a  petition  docu- 
ments  properly  annexed  to  it* 

XultUarioQimaM. — A  bill  in  equity  may  also  be  dismissed  for  mul- 
tifariousness.* 

XiaeoUanooiu  Dofoeto. — A  supplemental  bill  will  be  dismissed  be- 
cause filed  without  permission ;  •  but  a  complaint  cannot  be  dis- 
missed for  failure  to  state  separately  several  causes  of  action,* 
nor  for  inconsistency  and  improper  cumulation  of  causes  of  ac-' 
tion/  nor  for  generality  of  allegations,*  nor  because  the  alleged 


3.  Where  such  names  were  not  fol- 
lowed by  the  word  **  petition." 

4.  Where  a  legal  petition  was  not 
filed  according  to  the  code.  Blackwell 
V,  Montgomery,  i  Handy  (Ohio)  40. 

Loot  Ull.— Where  a  bill  in  equity 
has  disappeared  from  the  files  of  the 
court  the  suit  will  be  dismissed  unless 
proper  substitution  is  made.  Glover 
V.  Rainey,  2  Ala.  737. 

Difmisial  of  Intorploa  for  Want  of  Vo- 
tiot. — A  motion  to  dismiss  an  inter- 
plea  in  an  attachment  suit  because  of 
the  failure  of  the  interpleader  to  give 
notice  of  its  filing  within  the  time  pre- 
scribed by  the  rules  of  the  trial  court 
is  addressed  to  the  discretion  of  the 
court,  and  unless  an  abuse  of  power  is 
shown  its  ruling  will  not  be  reversed 
on  appeal.  Brownell,  etc.,  Car  Co.  v, 
Barnard,  116  Mo.  667. 

1.  Wilson  V,  Macklin,  7  Neb.  50. 
McNamara    v,     EUis,     14     Ind. 


2. 

516. 

.     8. 
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Hewitt  V.  Williams,  47  La.  Ann. 
Hannibal,  etc.,  R.  Co.  v,  Knud- 
son,  62  Mo.  569. 

Iventual  Dlimiisal.— In  such  cases 
the  defendant  has  a  right  to  demand 
their  production,  and  on  failure  of  the 
plaintiff  to  produce  them  accordingly 
the  suit  may  be  dismissed.  Hewitt  v. 
Williams.  47  La.  Ann.  746;  Smith  v. 
Blunt,  2  La.  132;  Police  Jury  v.  Ma- 
houdeau,  27  La.  Ann.  224;  Lamorere 
V.  Cox,  32  La.  Ann.  1046. 

Delay  in  Filing  Aocount. — In  Missis- 
sippi it  is  erroneous  to  dismiss  an  ac- 
tion on  account  because  an  itemized 
account  was  not  filed  until  two  days 
after  the  writ  was  issued.  Bryant  v. 
Harris  Lumber  Co.,  70  Miss.  683. 

4.  Chew  V.  Baltimore  Bank,  14  Md. 
299;  Tartar  v.  Gibbs,  24  Md.  323; 
Gibbs  V.  Clagett,  2  Gill  &  J.  (Md.) 
14;  Price  V,  Anderson,  i  Y.  &  Coll. 
441;  Gury  V.  Tannenwald,  18  Ohio 
481 ;    State    v.    Ellis,   10    Ohio    456 ; 


Ogden  V.  Moore,  95  Mich.  290;  Baker 
V.  Rinehard,  11  W.  Va.  238;  Oliver 
V,  Piatt,  3  How.  (U.  S.)  333.  See  also 
article  Multifariousness. 

StroBg  Caso  Soqoirod.— The  court  will 
not  dismiss  a  bill  at  the  hearing  for 
multifariousness  unless  the  court  is  so 
embarrassed  by  the  defect  that  it  can- 
not administer  appropriate  relief.  An- 
nin  r.  Annin,  24  N.  J.  Eq.  184. 

Partial  Beliof.— A  multifarious  bill 
cannot  be  made  the  foundation  of  par- 
tial relief.  Mcintosh  r.  Alexander,  16 
Ala.  89. 

Of  Xntiro  Bill.— The  dismissal  fcr 
multifariousness  must  be  of  the  entire 
bill.  White  r.  White,  5  Gill  (Md.) 
359;  Gibbs  f.  Clagett,  2  Gill  &  J. 
(Md.)  14;  Boyd  v,  Hoyt,  5  Paige  (N. 
Y.)  65. 

Of  Fart  of  Bofsndaats.—But  the  com- 
plainant may  on  the  sustaining  of  a 
demurrer  for  multifariousness  dismiss 
those  defendants  whose  joinder  cre- 
ated the  objection.  Johnson  r.  Brown, 
2  Humph.  (Tenn.)  327. 

Striking  Out  Xnltifarioot  Matter.— 
Where  the  court  proceeds  to  strike 
out  multifarious  matter  the  bill  may 
still  be  dismissed  without  prejudice  if 
only  a  mere  skeleton  remains,  al- 
though a  statute  allows  the  bill  to  be 
retained  for  amendments  at  discre- 
tion. Deaderick  r.  Wilson.  8  Baxt. 
(Tenn.)  109. 

ft.  Eager  v.  Price,  2  Paige  (N.  Y.) 
333;  Barriclo  v.  Trenton  Mut.  L.,  etc., 
Ins.  Co.,  13  N.  J.  Eq.  155. 

6.  Watson  v,  San  Francisco,  etc.,  R. 
Co.,  50  Cal.  523;  Koons  r.  Williamson. 
90  Ind.  599.  See  also  article  Counts, 
Paragraphs,  and  Separate  State- 
ments, vol,  5,  p.  302. 

7.  Durbridge  v.  Crawley,  43  La.  Ann. 
504. 

8.  Busch  V,  Diepenbrock,  20  Mo. 
568;  Wilkeson  Coal,  etc.,  Co.  v.  Driver, 
9  Wash.  177. 
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ground  of  action  is  against  public  policy,*  nor  because  a  pleading 
is  not  verified  or  signed  as  required  by  law.* 

Vontoitf. — A  nonsuit  cannot  be  had  at  law  for  the  defective  state- 
ment of  a  cause  of  action  in  the  declaration,'  nor  generally  for 
defects  on  the  face  of  the  pleadings,*  as  these  may  be  taken  ad- 
vantage of  by  demurrer,*  unless  a  statute  expressly  provides  for 
nonsuit,*  as  it  does  in  some  of  the  states.'' 

(lo)  Unauthorized  Suit. — ^An  unauthorized  suit  may  of  course 
be  dismissed  on  motion  of  the  defendant,®  or  in  a  common-law 


1.  Watson  V,  San  Francisco,  etc.,  R. 
Co. ,  50  Cal.  523. 

8.  Fritz  V,  Barnes,  6  Neb.  435.  See 
also  article  Verification. 

A  Bill  of  BoTiew  may,  however,  be 
dismissed  for  lack  of  verification.  San- 
ford  r.  Haines,  71  Mich.  116;  Dodge  v. 
Northrop,  85  Mich.  243. 

8.  Cook  V.  Morris,  66  Conn.  137; 
Smith  V,  Abbott,  40  Me.  442;  Kelly  v, 
Kelly,  3  Barb.  (N.  Y.)4i9;  Commercial 
Bank  v.  Pfeiflfer,  22  Hun  (N.  Y.)  327; 
Van  Vechten  v.  Graves.  4  Johns.  (N. 
Y.)  404;  Safford  v.  Stevens,  2  Wend. 
(N.  Y.)  158. 

limitation  of  the  Prinoiple.— The  rule 
stated  in  the  text  is  limited  to  cases 
where  a  motion  in  arrest  will  raise  the 
same  question  as  the  one  presented  at 
the  trial.  Accordingly,  in  assumpsit, 
where  the  declaration  concluded  with 
the  usual  allegation  of  a  promise  to 
pay  when  requested,  and  the  case  pre- 
sented at  the  trial  was  such  as  to 
render  an  express  promise  essential  to 
th,e  plaintiff's  right  of  action,  but  no 
promise  was  proved;  it  was  held  that 
the  circuit  judge  did  right  in  ordering 
a  nonsuit,  for  after  verdict  in  favor  of 
the  plaintiff  the  promise  alleged  would 
be  presumed  to  have  been  an  express 
one.  Gregory  v.  Mack,  3  Hill  (N.  Y.) 
380. 

After  Demurrer  Softained. — A  plaintiff 
cannot  be  forced  to  take  a  nonsuit  after 
demurrer  sustained  to  his  pleading. 
Comstock  V.  Davis,  51  Mo.  569. 

4.  Smith  V.  Piermont,  31  N.  H.  343. 
Hart  V.  Chesley,  18  N.  H.  373;  Gibbs 
V.  Judge  of  Superior  Ct.,  53  Mich.  496. 

varianee. — Nor  will  a  nonsuit  be  al- 
lowed for  a  material  variance  between 
the  writ  and  the  declaration.  Schoon- 
hoven  v.  Gott,  20  111.  46. 

Curable  by  Verdiet. — Any  defect  ia 
pleading  which  is  curable  by  verdict 
IS  not  ground  for  nonsuit.  Jersey  Co. 
V,  Halsey,  5  N.  J.  L.  864. 

6.  Sutton  V.  Snohomish,  11  Wash. 
24;  Smith  V.  Piermont,  31  N.  H.  343. 


6.  Anderson  v.  Pollard,  62  Ga.  46. 

7.  South  Carolina. — Bowden  v.  Win- 
smith,  II  S.  Car.  409;  Martin  v,  Mitch- 
ell, Harp.  (S.  Car.)  445;  Frost  v,  Mar- 
shall, 2  Brev.  (S.  Car.)  114. 

In  South  Carolina  a  motion  to  non- 
suit the  plaintiff  because  the  trespass 
was  laid  in  the  declaration  on  a  day 
previous  to  that  on  which  it  was  proved, 
where  both  were  before  the  issuing  of 
the  writ,  was  not  regarded  as  proper. 
Degraffinreid  v.  Mitchell,  Harp.  (S. 
Car.)  437. 

In  PennsylTania.  under  the  Act  of 
March  11,  1836,  the  court  is  invested 
with  the  power  of  nonsuiting  wherever 
the  plaintiff  has  no  cause  in  point  of 
law,  although  the  defect  appears  on  the 
face  of  the  pleading.  Stanly  v.  South- 
wood,  4  Phila.  (Pa.)  291. 

In  Ctoorgia,  after  demurrer  sustained 
to  plaintiff's  declaration  or  amended 
declaration,  a  judgment  for  a  nonsuit 
is  proper.  Exposition  Cotton  Mills  v. 
Western,  etc.,  R.  Co.,  83  Ga.  441;  not  a 
direction  of  verdict  for  defendant,  Ex- 
position Cotton  Mills  V,  Western,  etc., 
R.  Co.,  83  Ga.  441. 

In  Maine  it  is  expressly  provided  by 
Rev.  Stat.,  c.  104,  §  21,  that  if  the  de- 
manded premises  in  a  real  action  are 
not  clearly  described  in  the  declaration, 
the  court  may  direct  a  nonsuit.  Ram- 
sey V,  O'Leary,  61  Me.  366. 

8.  Magnolia,  etc..  Fruit  Cannery  v, 
Guerne  (Cal.  1892),  31  Pac.  Rep.  363; 
Frye  r.  Calhoun  County,  14  111.  132; 
Town  V.  Green,  32  Kan.  148;  Dove  v. 
Martin,  23  Miss.  588;  Keith  t/.  Wilson, 
6  Mo.  435 ;  Dorsheimer  v.  Roorback,  18 
N.  J.  Eq.  438;  Robbins  v.  Wells,  26 How. 
Pr.  (N.  Y.  Super.  Ct.)  15;  Clarke  v. 
Rice,  15  R.  I.  132;  Redfield  v,  U.  S., 
27  Ct.  of  CI.  473;  Missouri  v.  Luce,  62 
Fed.  Rep.  417;  Guy  v,  Guy,  2  Beav. 
460.  See  article  Bills  in  Equity, 
vol.  3.  p.  372. 

In  Vame  of  Guardian. — As  where  a 
suit  is  brought  in  the  name  of  a  guar- 
dian instead  of  his  infant  ward,  it  will. 
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case  a  nonsuit  may  be  taken.* 

(ii)  Bankruptcy  of  Plaintiff. — Where  the  plaintiff  becomes 
bankrupt  his  suit  will  ordinarily  be  dismissed  unless  he  procures 
his  assignees  to  be  made  parties.* 

(12)  Another  Suit  Pending^  or  Res  Adjudicata. — An  action  may 
be  dismissed  or  discontinued  because  another  proceeding  is  pend- 
ing between  the  same  parties  involving  the  same  issues,*  or 
unless  the  first  suit  is  discontinued  and  the  discontinuance 
properly  pleaded  in  answer  to  the  plea,*  or  where  the  same  issues 
have  already  been  adjudicated  in  another  suit  between  the  same 
parties.*    See  article  ANOTHER  SuiT  Pending,  vol.  i,  p.  750. 


be  dismissed.  Fox  v.  Minor,  32  Cal. 
III. 

Improper  tabstitation  ol  Quardian  of 
Lnnatie. — But  an  erroneous  order  sub- 
stituting a  guardian  of  the  person  and 
property  of  a  plaintiff  who  became 
insane  after  the  institution  of  the  suit 
will  not  authorize  dismissal.  Dixon 
V,  Cardozo,  io6  Cal.  506. 

Suit  by  Wifo. — In  LouUiana  where 
there  is  no  evidence  that  the  hus- 
band has  authorized  his  wife  to  sue, 
and  there  is  no  appearance  on  his 
part  personally  or  by  his  attorney,  the 
suit  must  be  dismissed.  Lacour  v. 
Dellamarre,  2  La.  Ann.  140. 

1.  Miller  v.  East  School  Dist.,  26 
Conn.  521. 

Infoney. — The  question  of  infancy 
must  be  raised  by  plea  in  abatement 
under  common-law  practice.  Sche- 
merhorn  v.  Jenkins,  7  Johns.  (N.  Y.) 

573. 

2.  Wheeler  v,  Malins,  4Madd.  171; 
Monteith  r.  Taylor,  9  Ves.  Jr.  616; 
Ballin  v.  Ferst,  55  C^a*  54^. 

How  Oligoetioii  Baifod.— But  it  should 
be  pleaded  as  a  defense  in  the  answer; 
and  unless  conceded  to  be  a  fact  by  the 
complainant,  the  motion  cannot  be 
made  and  decided  before  the  hearing. 
Ballin  v,  Ferst,  55  Ga.  546. 

An  Asfignmont  in  Trust  for  creditors 
made  by  the  plaintiff  in  accordance 
with  the  statute  does  not  deprive  the 
defendant  of  his  remedy  of  dismissal. 
Pickering  v.  Cape  Town  R.  Co.,  L.  R. 

7  Eq.  224. 

8.  Alabama. — Turnipseed  v.  Crook, 

8  Ala.  897. 

California. — Moore  v.  Hopkins,  83 
Cal.  271 ;  Davenport  v.  Turpin,  43  Cal. 

597. 

Georgia, — Taylor  v.  Pittman,  37  Ga. 
566. 

Illinois. — Far  well  v.  Great  Western 
Tel.   Co.,  47  111.   App.  579;  Bates  v. 


Great  Western  Tel.  Co.,  35  111.  App. 
254. 

Louisiana.  —  Adams  v.  Lewis,  7 
Manin  N.  S.  (La.)  406. 

Massachusetts.  —  Kimball  v.  St. 
Louis,  etc.,  R.  Co.,  157  Mass.  7. 

Michigan. — Gruler  v.  McRoberts,  48 
Mich.  316. 

Minnesota. — Thornton  v.  Webb,  13 
Minn.  498. 

Missouri. — Warder  v.  Henry,  117 
Mo.  530. 

New  Jersey. ^-Hixonv.  Schooley,  26 
N.  J.  L.  461;  Conover  v.  Conover,  i 
N.  J.  Eq.  403. 

New  York. — Danvers  v.  Dorrity,  14 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  206; 
Averill  V.  Patterson,  10  N.  Y.  500. 

IVest  Virginia. — Anderson  v.  Pier- 
cy,  20  W.  Va.  322. 

United  States. — Stout  v.  Lye,  103  U. 
S.  66:  Redfield  v,  U.  S.,  27  Ct.  of  CI., 

473. 

England. — Lambert  v.  Turner,  i  N. 
R.  12. 

After  S«fnronco  to  Matter.— Where 
the  defendant  pleads  a  former  decree 
or  another  suit  pending  for  the  same 
cause,  and  the  plea  is  reported  true  by 
a  master,  he  cannot  have  the  plaintiff's 
bill  dismissed,  but  must  bring  on  the 
cause  to  be  heard  upon  the  plea  and 
master's  report  thereon,  and  the  plea 
must  be  argued  and  disposed  of  in  the 
usual  form.  Hart  v.  Philips,  9  Paige 
(N.  Y.)  293. 

4.  See  article  Another  Suit  Pend- 
ing, vol.  I,  p.  750. 

Withdrawal  of  Part  of  Claim.— The 
plaintiff  may  show,  in  response  to  such 
a  plea,  that  a  portion  of  his  claim  de- 
manded by  the  pleading  was  with- 
drawn or  dismissed.  Estes  v.  Farn- 
ham,  II  Minn.  423. 

6.  Barnett  i>.  Kilbourne,  3  Cal.  327; 
Dick  V.  Gilmer,  4  La.  Ann.  520;  Kline 
V.  Freret,  5  La.  Ann.  494;  Plymouth  v. 
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(13)  Want  of  Evidence — (»)  ironraiti — na.  In  General — At  Common 
Law. — The  right  of  the  trial  court  to  nonsuit  a  plaintiff  on  motion 
of  the  defendant  for  failure  of  proof,*  or  to  instruct  the  jury  to 
find  as  in  case  of  nonsuit,*  was  not  recognized  under  strict  com- 
mon-law practice,'  as  the  plaintiff  was  deemed  to  have  a  right  to 
a  trial  by  jury  of  the  issues  of  fact.* 

In  Many  Statoi  and  in  the  Federal  Courts  the  foregoing  rule  still  obtains,^ 


Bladon,  3  Vern.  32;  Brown  v,  Lexing- 
ton, etc.,  R.  Co.,  13  N.  J.  Eq.  191; 
Jaros  Hygienic  Underwear  Co.  v. 
Fleece  Hygienic  Underwear  Co..  65 
Fed.  Rep.  424. 

In  Chanoery  the  question  of  res 
mdjudicata  is  not  appropriately  pre- 
sented by  a  motion  to  dismiss,  but  by 
demurrer  or  answer,  although  the 
practice  of  moving  to  dismiss  may  be 
tolerated.  Majors  v.  Majors,  58  Miss. 
806. 

1.  Colorado, — Corning  Tunnel  Co. 
V,  Pell,  4  Colo.  184. 

Massachusetts, — Mitchell  v.  New 
England  Marine  Ins.  Co.,  6  Pick. 
(Mass.)  117. 

Michigan, — Cahill  v,  Kalamazoo 
Mut.  Ins.  Co.,  2  Dougl.  (Mich.)  124. 

North  Carolina, — Dickey  v.  John- 
son, 13  Ired.  (N.  Car.)  450. 

Pennsylvania, — Irving    v.    Taggart, 

1  S.  &  R.  (Pa.)  360;  Lyon  v,  Daniels, 
14  Pa.  St.  197. 

Rhode  Island, — Wheeler  v,  Schroe- 
der.  4  R.  L  383. 

South  Carolina, — Rogers  v.  Madden, 

2  Bailey  (S.  Cat.)  321. 

Texas, — Huston   v.    Berry,   3    Tex. 

235. 

England, — Dewar  v,  Purday,  4  N. 
&  M.  633. 

"  It  would  seem  that  the  practice  in 
England,  under  the  common  law,  as 
well  as  since  the  more  modern  stat- 
utes, has  been  perhaps  more  liberal 
in  favor  of  allowing  nonsuits  to  plain- 
tiffs as  matter  of  right  than  is  pre- 
scribed in  this  country.  According  to 
the  practice  there,  as  appears  by  the 
decisions  of  their  courts,  a  plaintiff 
could  not  be  nonsuited  on  the  trial 
against  his  assent,  but  might  insist,  as 
matter  of  right,  on  the  cause  going  to 
the  jury,  and  thus  take  his  chance  of 
a  verdict."  Washburn  v,  Allen,  77 
Me.  347;  Dewar  v,  Purday,  4  N.  &  M. 

633. 

2.  Marshall  v.  Wolfe.  11  Mo.  608. 
8.  See  the  authorities  cited  in  the 

two  preceding  notes. 
4.  Wells  V,  Gaty,  8  Mo.  681.   See  for 


an  historical  review  of  this  subject 
article  Directing  Verdict,  ante,  p. 
667. 

The  Proper  Fraotice  Wai.  where  the 
plaintiff  failed  to  make  out  a  case,  for 
the  court  to  direct  him  to  be  called, 
Stnith  V,  Crane,  12  Vt.  487;  Thweat 
V,  Finch,  i  Wash.  (Va.)  217;  where- 
upon he  might  voluntarily  submit  to 
a  nonsuit  according  to  the  usual 
practice,  Smith  v.  Crane,  12  Vt. 
487;  Washburn  v,  Allen,  77  Me. 
344;  Murphy  v.  Donlan,  5  B.  &  C. 
178.  II  E.  C.  L.  194;  or  withdraw  a 
juror  and  take  a  discontinuance  or  a 
nonsuit,  Wolcott  v,  Studebaker,  34 
Fed.  Rep.  8;  People  v.  New  York,  8 
Cow.  (N.  Y.)  127;  or  he  might  refuse 
to  take  a  nonsuit,  and  require  the 
cause  to  be  sent  to  the  jury.  Smith  v. 
Crane,  12  Vt.  487.  And  the  case  may 
be  submitted  to  the  jury  subject  to 
leave  to  enter  a  nonsuit  and  to  the 
rule  absolute  after  verdict  for  defend- 
ant. Levy  V,  Green,  i  El.  &  El.  969, 
102  E.  C.  L.  969;  Giblin  v,  M'Mullcn, 
21  L.  T.  N.  S.  214. 

Withdrawal  of  Jnror.— But  a  nonsuit 
cannot  be  granted  merely  because  a 
juror  has  been  withdrawn.  Planer  v. 
Smith,  40  Wis.  31. 

In  Xngiand. — The  term  "nonsuit*' 
in  the  9  and  10  Vict.,  c.  95,  has  the 
same  meaning  as  in  ordinary  legal 
proceedings,  and  consequently  the 
county  court  judge  was  held  not  to 
have  the  power  under  the  statute  to 
direct  a  nonsuit  against  the  will  of 
the  plaintiff.  Stancliffe  v,  Clarke,  7 
Exch.  439. 

In  English  practice  an  application 
for  nonsuit  could  not  be  granted  in 
the  Exchequer  Chamber  upon  a  valid 
legal  objection  taken  at  the  trial,  un- 
less leave  to  enter  the  nonsuit  was  re- 
served at  the  trial.  Mathews  v.  Smith. 
2  Y.  &  J.  426. 

6.  Alabama. — Hunt  v,  Stewart,  7 
Ala.  525;  Smith  v,  Seaton,  Minor 
(Ala.)  75;  Saunders  v.  Coffin.  16  Ala. 
421;  Cummings  f/.  Edmonson,  5  Port. 
(Ala.)  145. 
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and  the  granting  of  an  involuntary  nonsuit  is  considered  a  vio- 
lation of  the  pkuntifiTs  constitutional  right  to  a  trial  by  jury.* 


Arizona. — Bryan  v.  Pinney  (Arizona 
1889),  21  Pac*  I^ep*  333- 

Arkansas. — Carr  v.  Grain,  7  Ark. 
249:  Martini'.  Webb,  5  Ark.  74;  Ringo 
V.  Field,  6  Ark.  43;  Catlett  v.  St. 
Louis,  etc.,  R.  Co.,  57  Ark.  461;  State 
V.  Roper,  8  Ark.  491;  Fagan  v.  Faulk- 
ner, 5  Ark.  161;  Hill  v.  Rucker,  14 
Ark.  706 

District  of  Columbia. — Jackson  v. 
Merritt,  21  D.  C.  276. 

Illinois. — Amos  v.  Sinnott,  5  111.  440; 
Rankin  f/.  Curtenius,  12  111.  334. 

Indiana.  — Booe  v.  Dairs,  5  Blackf. 
(Ind.)  115;  Williams  v.  Port,  9  Ind. 
551;  Diamond  Block  Coal  Co.  v.  Ed- 
monson (Ind.  App.  1896),  43  N.  £. 
Rep.  242. 

Kansas. — Case  v.  Hannahs,  2  Kan. 
490. 

Missouri.— ^€i\^  v.  Gaty,  8  Mo.  681 ; 
St.  Louis  Floating  Dock  Ins.  Co.  v. 
Soulard,  8  Mo.  665;  Clark  v.  Steam- 
boat Mound  City,  9 -Mo.  146;  Perrin  v. 
Wilson,  9  Mo.  148;  McDermott  v. 
Doyle,  II  Mo.  443;  Marshall  v.  Wolfe, 
II  Mo.  608;  Martin  v.  Henley,  13  Mo. 
312;  Fortier  v.  Ball,  43  Mo.  23. 

Nebraska. — Zittle  v.  Schlesinger,  46 
Neb.  844. 

New  Mexico. — Herrera  v.  Chaves,  2 
H.  Mez.  86;  Montoya  v.  Donohoe,  2 
N.  Mex.  220. 

Tennessee.  —  Bacon  v.  Parker,  2 
Overt.  (Tenn.)j55;  Scruggs  v.  Brackin, 
4Yerg.  (Tenn.)  528;  Hunters.  Sevier, 
7  Yerg.  (Tenn.)  134;  Ltttlejohn  v. 
Fowler,  5  Coldw.  (Tenn.)  288. 

Vermont. — Smith  v.  Crane,  12   Vt. 

487. 

KjV^wia.—Thweatv.  Finch,  i  Wash. 
(Va.)  217;  Wroe  v.  Washington,  i 
Wash.  (Va.)357. 

United  States.— D'V^oMv.  Raband,  i 
Pet.  (U.  S.)  476;  Crane  v.  Morris,  6 
Pet.  (U.  S.)  598;  Elmore  v.  Grymes,  i 
Pet.  (U.  S.)  469;  Boucicault  v.  Fox,  5 
Blatchf.  (U.  S.)  87;  Silsby  v.  Foote.  14 
How.  (U.  S.)  222;  Castle  r.  Bullard,23 
How.  (U.  S.)  183;  Oscanyan  v.  Win- 
chester Repeating  Arms  Co.,  103  U.  S. 
261. 

*'  If  the  plaintiff  appears,  refuses  to 
submit  to  nonsuit,  and  insists  that  the 
jury  shall  render  a  verdict,  the  court 
has  no  power  to  direct  a  nonsuit,  and 
cannot  enforce  its  opinion  otherwise 
than  by  instructions  to  the  jury,  and 
by  awarding  a  new  trial  if  the  verdict 


be  contrary  to  the  charge."  Smith  v, 
Seaton,  Minor  (Ala.)  75. 

Indiaaa. — "  Our  procedure  and  prac- 
tice do  not  recognize  the  right  of  a  de- 
fendant to  require  the  withdrawal  of 
a  case  from  the  jury  by  a  motion  for  a 
nonsuit."  Diamond  Block  Coal  Co.  v. 
Edmonson  (Ind.  App.  1896),  43  N.  E. 
Rep.  243. 

DisagTMBient  of  Jury.  —  And  of 
course  a  nonsuit  cannot  be  entered 
against  the  will  of  the  plaintiff  merely 
because  the  jury  do  not  agree.  Dewar 
V.  Purday,  4  K.  &  M.  633. 

1.  TenmMSM.  —  Bacon  v.  Parker,  2 
Overt.  (Tenn.)  55;  Littlejohn  v.  Fow- 
ler. 5  Coldw.  (Tenn.)  288;  Hunter  v. 
Sevier,  7  Yerg.  (Tenn.)  134;  Scruggs 
V.  Brackin,  4  Yerg.  (Tenn.)  528.  But 
the  practice  in  this  state  allows  the 
same  thing  to  be  accomplished  by  a 
demurrer  to  the  evidence.  See  arti- 
cle Demurrer  to  Evidencr,  ante^  p. 

438. 

In  Alabama.  —  Rev.  Code,  g  2678. 
which  requires  a  nonsuit  to  be  entered 
against  a  plaintiff  recovering  less  than 
fifty  dollars  unless  he  makes  the  pre- 
scribed affidavit,  extends  to  every  suit 
on  a  moneyed  demand,  which  term  em- 
braces every  demand  arising  out  of 
contracts  express  or  implied  which 
from  their  nature  enable  the  plaintifr 
to  make  affidavit  that  the  amount  sued 
for  is  actually  due.  Mills  v.  Long,  58 
Ala.  458. 

In  Arkaniai  the  practice  is  for  the 
court  sitting  as  a  jury,  or  the  jury  un- 
der instructions  from  the  court,  to  find 
as  in  case  of  nonsuit.  Hill  v.  Rucker, 
14  Ark.  706;  Fagan  v.  Faulkner,  5 
Ark.  161;  Cocke  v.  Brogan,  5  Ark. 
694;  Palmer  v.  Ashley,  3  Ark.  75. 
Compare  Goodrich  v.  Fritz,  4  Ark. 
525;  and  see  Carrr.  Crain,  7  Ark.  249; 
State  V.  Roper,  8  Ark.  493. 

In  Miisissippi  an  involuntary  non- 
suit cannot  be  entered  against  a  plain- 
tiff who  has  taken  proper  issue  on  all 
the  pleas,  Hudson  v.  Strickland,  49 
Miss.  591;  Ewing  v.  Glidwell,  3  How. 
(Miss.)  332;  although  it  may  be  for 
plaintiff's  failure  to  perfect  the  plead- 
ings, Kain  v.  May,  5  Smed.  &  M. 
(Miss.)  368. 

In  Ohio,  section  4  of  the  Act  of 
April  12,  1858,  to  relieve  the  district 
courts,  etc.,  which  gives  the  right  to 
either  party  to  except  to  the  opinion 
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The  correct  remedy  in  these  states  is  said  to  be  "  that  the 
court  instruct  the  jury  that  if  the  evidence  has  not  proven  a  mat- 
ter necessary  to  be  proven,  they  must  find  for  the  defendant"  * 

ProTailing  finle. — The  more  numerous  authorities  and  better  sup- 
ported rule  regard  the  English  practice  as  wholly  obsolete,  and 
hold  that  where  it  is  clear  as  a  matter  of  law  that  the  action 
will  not  lie,  the  judge  at  nisi  prius  may  nonsuit  the  plaintiff* 


of  the  court  on  a  motion  to  direct  a 
nonsuit  and  to  arrest  the  testimony 
from  the  jury,  does  not  by  implication 
repeal  or  modify  the  provision  in  sec- 
tion 372  of  the  code,  which  declares 
that  upon  the  trial  of  the  action,  in  all 
cases  except  such  as  are  therein 
specified,  the  decision  must  be  upon 
the  merits.  Under  the  act  first  above 
mentioned  the  court  is  authorized  in  a 
proper  case  to  arrest  the  testimony 
from  the  jury  and  render  judgment 
for  the  defendant.  The  judgment  in 
such  case  does  not  have  the  effect  of  a 
nonsuit  at  common  law,  but,  under  the 
provision  of  the  code  above  cited,  it  is 
a  decision  of  the  action  upon  the  mer- 
its. Stockstill  V,  Dayton,  etc.,  R.  Co., 
24  Ohio  St.  83. 

1.  Ringo  V,  Field,  6  Ark.  49. 

Sqnlvalent  to  Vonfoit. — A  peremp- 
cory  direction  to  the  jury  to  find  for 
'.he  defendant  is  in  effect  the  grant  of 
a  nonsuit  against  the  plaintiff  and  must 
be  treated  accordingly.  Mayer  r.  Ca- 
rothers,  14  Mont.  374.  See  article 
Directing  Verdict,  ante^  p.  667. 

As  stated  by  the  United  States  Su- 
preme Court,  the  difference  between 
compulsory  nonsuit  and  directing  a 
verdict  '*  is  rather  a  matter  of  form 
than  of  substance,  except  that  in  the 
case  of  a  nonsuit  a  new  action  may  be 
brought,  whereas  in  the  case  of  a  ver- 
dict the  action  is  ended."  Oscanyanz^. 
Winchester  Repeating  Arms  Co.,  103 
U.  S.  264. 

United  States  Territoriei. — The  deci- 
sions of  the  United  States  Supreme 
Court  declaring  the  doctrine  stated  in 
the  text  are  not  considered  as  binding 
upon  the  territorial  courts,  as  the 
question  is  one  of  merely  local  prac- 
tice involving  no  federal  question. 
Bryan  v,  Pinney  (Arizona  1889),  21 
Pac.  Rep.  332.  But  in  several  terri- 
tories the  rule  in  the  United  States 
courts  has  been  followed.  Holt  v.  Van 
Eps,  I  Dakota  207  ;  Hoy  v.  Smith,  2 
Wyoming  459;  Baxter  v,  Payne,  i 
Pin.  (Wis.)  501. 

Verdiet  on  Vonsnit.— The  court  can- 


not follow  up  a  nonsuit  with  a  direc- 
tion to  the  jury  to  find  for  the  defend- 
ant. Wilcox  V.  Singletary,  Wright 
(Ohio)  420. 

Enforoement  of  Vonsnit. — Where  the 
court  orders  a  nonsuit  and  the  plain- 
tiff refuses  to  submit,  the  court  should 
enforce  the  order.  Bassett  v,  Baker» 
Wright  (Ohio)  337. 

Jury  eannot  ITonsnit. — A  statute  au- 
thorizing a  court  to  grant  a  judgment 
of  nonsuit  does  not  authorize  the  jury 
in  any  event  to  find  a  verdict  to  that 
effect.  State  v.  Beem,  3  Blackf.  (Ind.) 
222. 

2.  California, — Ringgold  v.  Haven, 
I  Cal.  115  ;  Butler  v,  Hyland,  89  Cal. 
575  ;  Fox  V,  Southern  Pac.  Co.,  95  Cal. 
234 ;  Warner  v.  Darrow.  91  Cal.  310  ; 
Warren  v,  McGill.  103  Cal.  153. 

Connecticut, — Kaugatuck  R.  Co.  v^ 
Waterbury  Button  Co.,  24  Conn.  468. 

Delaware, — Croasdale  v.  Bright,  6 
Houst.  (Del.)  52  ;  Flanagan  v.  Wil- 
mington, 4  Houst.  (Del.)  548. 

Georgia, — Austin  v,  Raiford,  68  Ga. 
206  ;  Tison  v  Yawn,  15  Ga.  491. 

Iowa, — Eddy  v,  Wilson,  i  Greene 
(Iowa)  259. 

Kentucky. — Shay  v,  Richmond,  etc.. 
Turnpike  Road  Co.,  i  Bush  (Ky.)  108; 
Barrett  v.  Meek,  Sneed  (Ky.)  34. 

Maine,— -Ptrley  v.  Little,  3  Me.  97  ; 
Lyon  V,  Sibley,  32  Me.  577  ;  Cooper  v, 
Waldron,  50  Me.  80. 

Massachusetts. — Davis  v.  Fall  River, 
155  Mass.  96;  Atherton  v.  Brown,  14 
Mass.  153. 

Michigan, — Carver  v,  Detroit,  etc.. 
Plank  Road  Co.,  61  Mich.  592. 

Minnesota, — Potter  v,  Mellen,  36 
Minn    122. 

Nebraska, — Atchison,  etc.,  R,  Co.  v. 
Loree,  4  Neb.  450  ;  Missouri  Valley 
Land  Co.  v,  Bushnell,  11  Neb.  192  ; 
Manzy  v.  Hardy,  13  Neb.  37. 

Nevada, — Burns  v,  Rodefer,  15  Ncv. 
59 ;  Cooper  v.  Pacific  Mut.  L.  Ins. 
Co.,  7  Nev.  121. 

New  Hampshire, — Bailey  v,  Kim* 
ball,  26  N.  H.  351 ;  Stickney  v,  Stick- 
ney,  21  N.  H.  61. 
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although  the  objection  appears  on  the  record,  and  might  be 
availed  of  by  the  defendant  by  a  motion  in  arrest  of  judgment,^ 
or  a  writ  of  error.* 

A  Propor  Cue  for  Vonnit  ii  ProMiitod  whenever  the  plaintiff  has  failed 
to  establish  by  his  evidence  even  a  prima  facie  proof  of  his  cause 
of  action,'  and  the  power  of  the  court  to  take  the  case  from 


N^ew  Jersey, — Aycrigg  v.  New  York, 
etc.,  R.  Co.,  30  N.  J.  L.  460  ;  Central 
R.  Co.  V.  Moore,  24  N.  J.  L.'824. 

New  Kof/*.— Haring  v.  New  York, 
etc..  R.  Co.,  13  Barb.  (N.  Y.)  15;  Pratt 
V.  HuH,  13  Johni.  (N.  Y.)  334  ;  Dcyo 
V.  New  York  Cent.  R.  Co.,  34  N.  Y.  9 ; 
Wildf  V,  Hudson  River  R.  Co.,  34  N. 
Y.  430. 

North  Carolina. — Pescud  r.  Haw- 
kins, 71  N.  Car.  399 ;  Wharton  v. 
Currituck  Com'rs,  82  N.  Car.  11. 

Ohio,—E\\\%  V,  Ohio  L.  Ins.,  etc., 
Co.,  4  Ohio  St.  628. 

Oregon.— GTB,nX  v.  Baker,  12  Ore- 
gon 329  ;  Herbert  v.  Dufur,  23  Ore- 
gon 462  ;  Anderson  v.  North  Pac. 
Lumber  Co.,  21  Oregon  281. 

Pennsylvania. — Munn  v,  Pittsburgh, 
40  Fa.  St.  371. 

Rhode  Island. — Pay  ton  v.  Sherburne, 
15  R.  I.  213. 

South  Carolina. — Brown  v.  Frost,  2 
Bay  (S.  Car.)  131  ;  TurnbuU  v.  Riv- 
ers, 3  McCord  (S.  Car.)  131 ;  Davis  v. 
Columbia,  etc.,    R.   Co.,   21    S.   Car. 

lOI. 

r^jcaj.— Foster  ».  Wells,  4  Tex.  loi ; 
West  V,  Bagby,  12  Tex.  34. 

Wisconsin. — Gardinier  v,  Otis,  13 
Wis.  460;  Woodward  v.  McReynolds, 
I  Chand.  (Wis.)  244. 

In  Oonneotioat  compulsory  nonsuits 
arj  allowed.  In  Naugatuck  R.  Co.  v. 
Waterbury  Button  Co.,  24  Conn.  478, 
the  court  said  :  '*  The  clause  in  the 
constitution  which  provides  that  the 
trial  by  jury  shall  remain  inviolate, 
presents  no  obstacle  to  this  legisla- 
tion [authorizing  nonsuits].  Its  ob- 
ject is  simply  to  preserve  the  jury 
trial  in  questions  of  fact,  and  it  does 
not  relate  to  questions  of  law  with  the 
court.  The  jury  have  nothing  to  do 
with  the  relevancy  and  materiality  of 
evidence,  or  with  inferences  of  law 
from  facts  fully  established  or  not  de- 
nied. If  all  the  facts  claimed  to  be 
proved  by  the  evidence  of  the  plain- 
tiff cannot,  if  true,  make  a  prima 
facie  case  for  him,  it  would  be  worse 
than  idle  to  proceed  further  with  the 
trial.  ♦  •  ♦  Besides,  this  mode  of  try- 


ing a  question  of  law  had  always 
been  practiced  at  the  common  law, 
and  was  familiarly  known  to  the  men 
who  framed  our  constitution ;  and  it 
is  not  to  be  believed  that  they  meant, 
by  this  clause  in  the  constitution,  to 
restrict  the  courts  and  the  legislature 
itself  in  relation  to  this  ancient  prac- 
tice." 

In  PennijlTanU  a  nonsuit  may  be 
ordered.  The  court  said,  in  Munn  v. 
Pittsburgh,  40  Pa.  St.  371 :  **  The 
court  then  was  right  in  holding  that 
there  was  no  evidence  sufficient  in 
law  to  maintain  the  action,  and  in  di- 
recting a  nonsuit.  The  complaint  that 
the  constitutional  right  of  trial  by 
jury  has  been  violated  is  made  with- 
out due  consideration." 

In  Georgia,  upon  a  motion  for  a  non- 
suit on  the  ground  that  the  testimony 
does  not  support  the  action,  it  is  no 
violation  of  the  Act  of  1850,  which  in- 
hibits the  judge  from  expressing  to 
the  jury  his  opinion  upon  the  facts,  to 
say  whether  the  proof  is  or  is  not  suf- 
ficient to  maintain  the  suit.  Perry  v. 
Butt,  14  Ga.  699. 

1.  Pescud  V.  Hawkins,   71  N.  Car. 
Wharton   v.   Currituck   Com'rs, 
82  N.  Car.  15. 
Pescud  V.  Hawkins,  71  N.  Car. 


299; 

etc., 

9. 

299. 


Yolnntary  Submission. — The  rule  that 
an  involuntary  nonsuit  cannot  be 
taken  against  the  plaintiff  is  practi- 
cally eluded  by  his  submission  to  a 
nonsuit  on  an  unfavorable  ruling  of 
the  judge.  Pescud  v.  Hawkins,  71 
N.  Car.  299;  Wharton  v.  Currituck 
Com'rs,  82  N.  Car.  11;  Graham  r.  Tate, 
77  N.  Car.  120. 

At  the  Trial.— Plaintiff  should  take  a 
nonsuit  at  the  trial  only  where  the  ac- 
tion of  the  court  precludes  him  from 
recovery.  Hageman  v.  Moreland,  33 
Mo.  86;  Layton  v.  Riney,  33  Mo.  87. 

8.  California. — Ensminger  v.  Mcln- 
tlre,  23  Cal.  593;  Greer  v.  Tripp,  56 
Cal.  211. 

Colorado, — Baker  v.  Hughes,  2  Colo. 
79;  Tripp  V.  Fiske,  4  Colo.  24;  Cor- 
ning Tunnel  Co.  v.  Pell,  4  Colo.  184; 
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Murphy  v,  Cobb,  5  Colo.  281;  Murray  L.  263;  Gibbs  r.  Craig  (N.  J.  1896), 
V.  Denver,  etc.,  R.  Co.,  11  Colo.  124;  33  Atl.  Rep.  1052. 
Brasher  v,  Denver,  etc.,  R.  Co.,  12  New  York. — Albro  v.  Rood,  24  Hun 
Colo.  384;  Behrens  v.  Kansas  Pac.  R.  (N.  Y.)  ^2;  Steves  v.  Oswego,  etc.,  R. 
Co.,  5  Colo.  400;  Denver,  etc.,  R.  Co.  Co.,  18  N.  Y.  422;  Wheaton  v,  New- 
V,  Pickard,  8  Colo.  174;  Schwenke  v,  combe,  48  N.  Y.  Super.  Ct.  215;  Dun- 
Union  Depot,  etc.,  Co.,  12  Colo.  341;  ham  v.  Troy  Union  R.  Co.,  i  Abb. 
Denver,  etc.,  R.  Co.  v.  Costes,  i  Colo.  App.  Dec.  (N.  Y.)  568;  Colt  v.  Sixth 
App.  336.  Ave.  R.  Co.,  49  N.  Y.  671;  Clemence 

Conttecticut, — Naugatuck    R.   Co.  v,  v.   Auburn,  66  N.  Y.  334;  Thompson 

Waterbury  Button  Co.,  24  Conn.  468;  vl   Dickerson,    12   Barb.  (N.  Y.)  108; 

O'Brien  V.  Miller,  60  Conn.  214.  Phillips  v,  Wilpers,  2   Lans.  (N.  Y.) 

Georgia, — Akin  v.  Feagin,  QoGa.  72;  389;  Bickettv.  Taylor,  55  How.  Pr.  (N. 

Austin  t'.  Raiford,  68  Ga.  206;  South-  Y.    Supreme   Ct.)  126;  Thompson    v, 

western  R.  Co.  v,  Millian.  62  Ga.  607;  Lumley,  50   How.   Pr.  (N.  Y.  C.  PI.) 

Gassaway    v,   Georgia    Southern    R.  105;  Carl  v.  Ayers,  53  N.  Y.  14;  Stuart 

Co.,  69  Ga.  347;  Bell  r.  Western,  etc.,  v.    Simpson,    i   Wend.    (N.   Y.)  376; 

R.  Co.,  70  Ga.  566;  Zettler  v,  Atlanta,  Marx  v.  Manhattan  R.  Co.,  24  Abb.  N. 

66  Ga.  195;  Rogers  r.  Mariner,  30  Ga.  Cas.  (N.  Y.  Supreme  Ct.)  62. 
515;  Raden  v,  Georgia  R.  Co.,  78  Ga.         Ohio, — Fulton  v.  Bates,  i  West.  L.  J. 

47;   Loveless   v.  Fowler,  79  Ga.   134;  (Ohio)  404. 

Savannah,  etc.,  R.  Co.  v.  Folks,  76 Ga.         Oregon. — Tippin  v.  Ward,  5  Oregon 

527;  Watson   V,  Georgia  Pac.  R.  Co.,  450;  Southwell  v.   Beezley,  5  Oregon 

81  Ga.  476;  Reid  v.  Central  R.,  etc.,  458;  Cogswell  z^.  Oregon,  etc.,  R.  Co., 

Co.,  81  Ga.  694;  Hayes  v,  Pittman,  66  6  Oregon  417. 

Ga.   257;    Etowah  Mfg.,   etc.,  Co.  v.         Pennsylvania.  —  Heller    v.    North, 

Alford,  78  Ga.  345;  Levy  v.  Simmons,  etc..  Branch  R.  Co.,  148  Pa.  St.  563; 

42  Ga.  53:  Greenfield  «/.  Vason,  74  Ga.  Holmes   v.    Tyson,   147   Pa.   St.  305; 

126;  Jones  V.  Georgia  Southern  R.  Co.,  Smith  v.  Cohn,  170  Pa.  St.  132;  Ken- 

66  Ga.   558;  Ocean  Steamship  Co.  v,  nedy  r.  McCain,  146  Pa.  St.  63;  Char- 

Krauss,  62  Ga.  175;  Cox  v.  East  Ten-  tiers  Valley  Gas  Co.  v.  Lynch,  118  Pa. 

nessee,  etc.,  R.  Co.,  68 Ga.  446;  Blitch  St.  362. 
V.  Central  R.  Co.,  76  Ga.  333.  South    Carolina. — Slater    v.    South 

Idaho. — Simmons     v.    Cunningham  Carolina  R.  Co.,  29  S.  Car.  96;  Carter 

(Idaho,  1895),  39  Pac.  Rep.  1109.  v.  Columbia,  etc.,  R.  Co.,  19  S.  Car. 

Kentucky. — Louisville,  etc.,  Canal  23;  Holley  v.  Walker,  7  S.  Car.  144; 
Co.  V.  Murphy,  9  Bush  (Ky.)  525;  Miller  r.  Bolt,  16  S.  Car.  636;  Boykin 
Parker  v.  Jenkins,  3  Bush  (Ky.)  587;  v.  Watts,  6  S.  Car.  83;  Maybin  v.  Co- 
Hanks  f.  Roberts,  3  J.  J.  Marsh.  (Ky.)  lumbia,  etc.,  R.  Co.,  22  S.  ,Car.  587; 
298.  Bridger  v.  Asheville,  etc.,  R.  Co.,  25 

Maine. — Webber  v.  School  Dist.  No.  S.  Car.  26:  Love  v.  Hadden,  3  Brev. 
9.  45  Me.  299;  El  well  v.  Hacker,  86  (S.  Car.)  i;  Turnbull  v.  Rivers,  3  Mc- 
Me.  416;  Sanford  v.  Emery,  2  Me.  5;  Cord  (S.  Car.)  131;  Parkerson  v.  Si- 
Banks  V.  Pike,  15  Me.  268;  Brown  v.  mons,  2  McMull.  (S.  Car.)  188;  Lyles 
European,  etc.,  R.  Co.,  58  Me.  389;  v.  Bolles,  8  S.  Car.  259- 
Morton  v.  Frankfort.  55  Me.  46;  Coop-  Virginia.— VI ise  v.  Lamb,  9  Gratt. 
er  V.  Waldron,  50  Me.  80.  (Va.)  307. 

Massachusetts. — Wright   v.  Maiden,         Washington. — Comegysr.  American 

etc..  R.  Co.,  4  Allen  (Mass.)283;  Todd  Lumber  Co.,  8  Wash.  661;  Easter  v, 

V.  Old  Colony,  etc.,  R.  Co.,  7  Allen  Hall,  12  Wash.  160. 
(Mass.)  207.  Wisconsin. — Bohan    v.    Milwaukee, 

Missouri. — Nolan  v.  Shickle,  3  Mo.  etc.,  R.  Co.,  61  Wis.  396;  Gardinier  v, 

App.  300.  Otis,  13  Wis.  460;  Harrison  v.  Juneau 

Nebraska. — Reynolds  v.  Burlington,  Bank,  17  Wis.  340;  Mock  v.  Erdmann, 

etc.,  R.  Co.,  II  Neb.  187;  Burlington,  28  Wis.  113;  Hinman  v.  Hartford  F. 

etc.,  R.  Co.   V.  Wendt,    12   Neb.    76;  Ins.  Co.,   36  Wis.  159;  McCandless  v. 

Manzy  v.  Hardy,  13  Neb.  36;  Buck-  Chicago,   etc.,    R.    Co.,   45  Wis.  365; 

ley  V.  Hook,  43  Neb.  552.  Achtenhagen  v.  Watertown,  18  Wis. 

New  Jersey. — Den  v.  Franklin.  5  N.  331;  Orton   v.    Noonan,   18  Wis.  447; 

J.  L.  982;  Fleming  v.  Freese,  26  N.  J.  Jackson  v.  Bellevieu,  30  Wis.  250. 
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inherent,*  since  questions  of  law  alone  arise,  of  which  the  judge 
is  the  sole  arbiter.* 

The  rule  applies  wherever  the  plaintiff's  case  is  wholly  wanting 
in  the  proof  of  any  material  fact  essential  to  complete  his  cause  of 
action,*  or  where  it  would  be  an  abuse  of  discretion  for  the  trial 
court  to  refuse  to  set  aside  a  verdict  found  for  the  plaintiff  upon 
the  case  made  by  his  evidence  * — ^as  where  the  verdict  would  be 


In  Austin  v,  Raiford,  68  Ga.  ao6, 
the  court  said:  **  We  would  not  be  un- 
derstood as  holding  that,  where  even 
a  prima  facie  case  is  made  in  behalf  of 
the  plaintiff,  the  court  should  award  a 
nonsuit  at  law  or  dismiss  a  bill  in 
equity.  But  if  the  evidence  is  such 
that,  admitting  all  the  facts  proved 
and  all  reasonable  deductions  from 
them  to  be  true,  the  plaintiff,  on  all  the 
proof,  ought  not  to  recover,  then  the 
cause  should  be  nonsuited  or  dis- 
missed." 

In  ^eotmont  where  a  plaintiff  fails 
to  show  a  good  title  in  those  through 
whom  he  claims,  a  nonsuit  will  be  en- 
tered. Muhlenberg  v,  Druckenmiller, 
103  Pa.  St.  631. 

Proof  Not  CoBTineiiig. — In  order  to 
charge  a  defendant  in  an  action  for 
money  paid  for  the  purchase  of  stock 
on  his  account  and  by  his  order,  the 
plaintiff  must  clearly  show  the  author- 
ity under  which  he  acted,  and  prove 
that  he  was  instructed  by  the  defend- 
ant to  make  the  purchase;  and  where 
the  proof  was  so  defective  at  the  trial 
that  the  jury  would  have  been  com- 
pelled to  infer  such  authority  from 
conversations  and  admissions  of  the 
defendant  which  were  neither  explicit 
nor  satisfactory,  the  plaintiffs  were 
nonsuited.  Ward  v.  Van  Duzer,  2 
Hall  (N.  Y.)  i6a. 

Novation.— A  nonsuit  was  properly 
awarded  where  suit  was  brought  on  a 
contract,  and  the  evidence  for  the 
plaintiff  showed  that  a  novation  had 
been  made,  a  new  contract  substituted 
for  the  original  one.  and  a  new  party 
introduced.  Tucker  r.  Ball,  68  Ga. 
814. 

Laek  of  Privity.— Where  in  a  suit  on 
a  contract  the  evidence  failed  to  show 
any  privity  of  contract  between  the 
plaintiff  and  defendant,  a  nonsuit  was 
properly  granted.  Hall's  Safe,  etc., 
Co.  V.  Americus.  69  Ga.  746. 

Foreign  Adminiitrator.— Where  a  for- 
eign administrator  is  allowed  to  sue 
on  condition  of  filing  a  properly  au- 
thenticated exemplification  of  his  let- 


ters of  administration,  a  failure  to  do 
so  will  authorize  a  nonsuit.  Buck  v. 
Johnson,  67  Ga.  8a. 

Failure  to  Prodnoe  Inetnimeat.  — 
Where  it  was  sought  to  subject  a 
trust  estate  at  law  for  necessaries  fur- 
nished, the  plaintiff  was  nonsuited  for 
failure  to  introduce  the  instrument 
creating  the  trust  or  to  account  for  its 
absence  and  supply  secondary  proof 
of  its  contents.  Greenfield  v.  Vason, 
74  Ga.  126. 

1.  Bishop  r.  Empire  Transp.  Co.,  37 
N.  Y.  Super.  Ct.  12;  Pratt  v.  Hull,  13 
Johns.  (N.  Y.)  334. 

9.  Bishop  v.  Empire  Transp.  Co.,  37 
N.  Y.  Super.  Ct.  12. 

8.  Kohler  r. Wells,  26  Cal.  606;  Den- 
ver V,  Capelli,  4  Colo.  25;  Phelps  v» 
Jenkins,  5  111.  48;  Johnson  v.  Smock, 

1  N.  J.  L.  125:  Grant  r.  Baker,  12 
Oregon  329;  Frank  v.  Dunning,  38 
Wis.  270;  Marion  County  v,  Clark,  94 
U.  S.  284;  Wheelton  v,  Hardisty,  8  El. 
&  Bl.  262,  92  E.  C.  L.  262;  Ryder  v, 
Wombwcll,  L.  R.  4  Exch.  38. 

Notioe  of  Protest. — Failure  to  show 
notice  of  protest  to  the  drawer  of  a 
domestic  bill  of  exchange  for  nonac- 
ceptance  or  nonpayment  or  to  account 
for  the  failure  is  good  cause  for  non- 
suit. Clarke  v,  Castleman,  i  J.  J. 
Marsh.  (Ky.)  69. 

Failure  to  Prove  the  CoUoqniiun  in  a 
slander  suit  will  be  ground  for  non- 
suiting the  plaintiff.    Ashbell  v»  Witt, 

2  Nott  &  M.  (S.  Car.)  364. 

4.  California. — Ringgold  v.  Haven, 
I  Cal.  108:  Dalrymple  v.  Hanson,  i 
Cal.  125;  Mateer  v.  Brown,  i  Cal. 
221;  Ensminger  v.  Mclntire,  23  Cal. 
593;  Kohler  v.  Wells,  26  Cal.  606; 
Fox  V,  Southern  Pac.  R.  Co.,  95  Cal. 

234. 

Georgia,  —  Tison  v.  Yawn,  15  Ga. 
491;  Long  V,  Lewis,  16  Ga.  154;  Ren- 
wick  V,  La  Grange  Bank,  29  Ga.  200; 
Prescott  V,  Jones,  29  Ga.  58. 

Iowa, — Wiley  v.  Shoemak,  2  Greene 
(Iowa)  205;  Mason  v,  Lewis,  i  Greene 
(Iowa)  494. 

il/aiW.— Head   v.   Sleeper,   90  Mc. 
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314;  Pray  v,  Garcelon,  17  Me.  145; 
Cole  V.  Bodfish,  17  Me.  310;  Perley  v. 
Little,  3  Me.  97;  Bragdon  r.  Apple- 
ton  Mut.  F.  Ins.  Co.,  42  Me.  259. 

Massachusetts, — Denny  v,  Williams, 
5  Allen  (Mass.)  i;  Mitchell  v.  New 
England  Marine  Ins.  Co.,  6  Pick. 
(Mass.)  117. 

New  Hampshire. — Bailey  v.  Kim- 
ball, 26  N.  H.  351. 

New  Jersey, — Aycrigg  v.  New  York, 
etc.,  R.  Co.,  30  N.  J.  L.  46a 

New  York, — Van  Wormer  v»  Al- 
bany, 18  Wend.  (N.  Y.)  169;  Rudd  v, 
Davis,  7  Hill(N.Y.)  529;  Deyo  v.  New 
York  Cent.  R.  Co.,  34  N.  Y.  9;  Smith 
V,  Sanger,  3  Barb.  (N.  Y.)  360;  Shel- 
don V,  Hudson  River  R.  Co.,  29  Barb. 
(N.  Y.)  226;  Weaver  v.  Darby,  42 
Barb.  (N.  Y.)4ii;  Scott  v.  Simpson,  i 
Sandf.  (N.  Y.)  601. 

Ohio, — Powell  v,  Jones,  12  Ohio  35; 
Ellis  V,  Ohio  L.  Ins.,  etc.,  Co.,  4  Ohio 
St.  628. 

Pennsylvania, — Myers  v,  Girard  Ins. 
Co.,  26  Pa.  St.  192;  Munn  v,  Pitts- 
burgh, 40  Pa.  St.  364. 

South  Carolina, — Frost  v,  Marshall, 
2  Brev.  (S.  Car.)  114;  TurnbuU  v.  Riv- 
ers, 3  McCord  (S.  Car.)  131;  Clason  v. 
Bird,  2  Brev.  (S.  Car.)  370. 

Virginia, — Calvert  v.  Bowdoin,  4 
Call  (Va.)  217. 

Wisconsin, — Woodward  v,  McReyn- 
olds,  I  Chand.  (Wis.)  244;  Hunter  v. 
Warner,  i  Wis.  141;  Gardinier  v,  Otis, 
13  Wis.  460. 

This  principle  is  the  same  as  that 
applied  on  motion  to  direct  a  verdict. 
See  article  Directing  Verdict,  ante^ 
p.  667. 

In  Ringgold  v.  Haven,  i  Cal.  115, 
the  court  said:  "  If,  therefore,  upon  a 
given  state  of  facts,  a  court  would  be 
obliged  to  set  aside  a  verdict  of  the 
jury  as  against  the  evidence,  we  see 
no  reason  or  propriety  in  submitting 
such  facts  to  them  for  their  consider- 
ation. When  their  determination  will 
be  a  nullity,  why  compel  them  to  de- 
liberate? Such  a  course  is  neither 
creditable  to  the  law  nor  compliment- 
ary to  the  jury.  Nor,  in  adopting  the 
practice  of  nonsuit,  is  there  to  be  ap- 
prehended any  danger  of  encroach- 
ment upon  the  rights  of  parties,  or  of 
aJE>ridgment  of  the  prerogatives  of  ju- 
ries. ♦  ♦  ♦  We  are  of  the  opinion, 
therefore,  that  the  power  of  compul- 
sory nonsuit  should  be  upheld." 


And  in  Haring  v.  New  York,  etc., 
R.  Co.,  13  Barb.  (N.  Y.)  15,  the  court 
said  :  "  But  when,  upon  the  plaintiff's 
own  showing,  he  has  no  cause  of  ac- 
tion, or  has  defeated  his  claim  by  his 
own  misconduct,  there  can  be  no  pro- 
priety in  requiring  the  jury  to  pass 
upon  the  evidence.  For  if  the  jury 
should  find  a  verdict  against  the  law 
a  court  would  be  bound  to  set  it 
aside." 

Aotioa  «A  iMBlMory  HoU. — An  ac- 
tion was  brought  on  an  instrument  in 
the  following  words  :  **  $177.  On  or 
by  the  25th  Dec,  1855, 1  promise  to  pay 
B.  J.  Wilson  or  bearer  one  hundred 
and  seventy-seven  dollars  with  inter- 
est from  date.  This  19th  Dec,  1853, 
for  value  received;  said  note  to  be 
paid  out  of  a  certain  note  I  have  this 
day  traded  to  said  Morrison  on  L.  B. 
Perryman,  when  collected,  due  at  the 
same  time  as  the  above.  J.  J.  Morri- 
son." There  was  no  evidence  that  the 
Perryman  note  had  been  collected  or 
that  it  might  have  been  collected  by 
the  use  of  due  diligence,  and  a  nonsuit 
was  sustained  on  appeal.  Wilson  v, 
Morrison,  29  Ga.  269. 

Failure  to  Bender  Jadgment  on  tho 
Xerits. — The  fact  that  the  court  might 
have  gone  further  and  rendered  a  final 
judgment  for  the  defendant  on  the 
merits  instead  of  a  judgment  of  non- 
suit cannot  be  alleged  as  error  by  the 
plaintiff.     Tripp  v,  Fiske,  4  Colo.  24. 

1.  Rudd  V,  Davis,  3  Hill  (N.  Y.)  287; 
Schwenke  v.  Union  Depot,  etc.,  Co., 
12  Colo.  341;  Denver,  etc.,  R.  Co.  v, 
Pickard,  8  Colo.  163;  Wheatley  v,  Phil- 
adelphia, etc.,  R.  Co.  (Del.  1894),  30 
Atl.  Rep.  660;  O'Brien  v.  Miller,  60 
Conn.  214. 

Hot  Conolniivo.— But  the  mere  fact  that 
the  evidence  would  authorize  the  trial 
court  in  granting  a  new  trial  will  not  of 
itself  require  the  court  to  order  a  non- 
suit, Colt  V,  Sixth  Ave.  R.  Co.,  49 
N.  Y.  671;  Tison  v.  Yawn,  15  Ga.  493; 
Cook  V,  Western,  etc.,  R.  Co.,  69  Ga. 
619;  Phillips  V,  Brigham,  26  Ga.  617; 
Cook  V,  Western,  etc.,  R.  Co.,  69  Ga. 
619;  as  evidence  which  will  warrant  a 
new  trial  may  still  sustain  a  verdict 
on  appeal.  Colt  v.  Sixth  Ave.  R.  Co., 
49  N.  Y.  671. 

Distingniahed  firom  Xotion  to  Set  Asido 
Yerdlet.— In  Cook  v,  Morris,  66  Conn. 
208,  it  was  said:  "The  latter  [motion 
to  set  aside  a  verdict]  is  a  proceeding 
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The  plaintifiF  may  also  be  nonsuited  where  the  facts  admitted  as 
true  make  a  case  within  the  statute  of  frauds,^  or  upon  the 
failure  of  the  plaintiff  to  traverse  special  matters  constituting  a 
good  defense,^  or  upon  a  stipulation  of  the  plaintiff  which  is 
sufficient  to  preclude  his  recovery,*  or  where  the  plaintiff's  evi- 
dence shows  that  the  cause  of  action  was  based  on  an  illegal  con- 
sideration,* or  where  the  plaintiff  after  making  a  prima  facie 
case  introduces  evidence  establishing  the  contrary,*  or  where  the 
venue  is  not  laid  in  the  proper  county,*  or  where  all  the  material 
evidence  offered  by  the  plaintiff  is  excluded,*^  or  where,  on  a 
declaration  containing  good  and  bad  counts,  the  plaintiff  fails  to 
sustain  the  valid  counts,*  or  where  there  is  a  variance  between 
the  plaintiff's  pleading  and  proof,*  unless  the  variance  is  cured 

7.  Partridge  v,  Wilsey,  8  Iowa  459; 
Smith  V,  Gillett,  50  III.  291. 

Xotion  to  Exdudo.—The  defendant 
may  move  to  exclude  the  evidence  in- 
troduced by  the  plaintiff,  to  clear  the 
way  for  a  motion  to  nonsuit  him  for 
failure  of  proof.  Holmes  v.  Chicago, 
etc.,  R.  Co.,  94  lU.  439. 

8.  Boyd  V.  Townsend,  4  Hill  (N.  Y.) 
183. 

9.  California, — Johnson  v.  Moss,  45 
Cal.  515. 

Louisiana. — Hereford  v.  Lake,  15  La. 
Ann.  693. 

Missouri, — Boone  v.  Stover,  66  Mo. 
430;  Beck  r.  Ferrara.  19  Mo.  31. 

New  York, — Stone  v,  Knowlton,  3 
Wend.  (N.  Y.)375. 

South  Carolina, — Drummond  v,  Nich- 
oUs,  43  S.  Car.  486;  Huggins  v,  Wat- 
ford,  38  S.  Car.  504;  Wiggins  r. Vaught, 


by  which  the  court  may  give  relief  for 
a  palpable  mistake  made  by  the  jury 
in  weighing  evidence  submitted  to 
them;  the  former  [motion  to  nonsuit] 
is  a  proceeding  by  which  the  court  may 
take  a  case  from  the  jury  when,  admit- 
ting the  truth  of  the  evidence  submitted 
by  the  plaintiff  and  every  favorable  in- 
ference that  may  be  drawn  from  it,  the 
issues  must  nevertheless  be  found 
against  the  plaintiff  by  force  of  some 
legal  principle  the  determination  of 
which  is  within  the  province  of  the 
court  and  not  of  the  jury;  or  when  the 
facts  testified  to  are  so  clearly  without 
that  logical  relation  to  the  facts  in  is- 
sue, legally  essential  to  any  probative 
force,  as  in  point  of  law  to  constitute 
no  substantial  evidence  of  the  fact  in 
issue,  and  so  a  verdict  may  be  set  aside 
which  is  rendered  upon  the  same  evi- 
dence upon  which  the  court  has  already 
refused  to  grant  a  nonsuit." 

1.  Kinloch  v.  Brown,  I  Rich.  (S. 
Car.)  223. 

2.  Allenspach  v,  Wagner,  9  Colo. 
122. 

8.  Loop  V,  Chamberlain,  17  Wis.  504. 

4.  Morrill  v.  Goodcnow,  65  Me.  178. 

Void  Agroement.  —  Or  where  the 
agreement  upon  which  the  suit  is 
based  is  shown  to  be  void.  Osgood  v, 
Bauder,  82  Iowa  171. 

6.  Nicholson  v.  May,  Wright  (Ohio) 
660:  Pool  V,  Columbia,  etc.,  R.  Co.,  23 
S.  Car.  286;  Wheeler  v.Meriden  Cutlery 
Co.,  23  Wis.  584. 

Admittion  of  8ot-off. — It  is  not,  how- 
ever, a  ground  of  nonsuit  that  the 
pleadings  admit  a  set-off  in  favor  of 
defendant  exceeding  plaintiff's  claim 
as  shown  by  his  own  evidence.  Noonan 
V,  Isley.  21  Wis.  138. 

6.  Cogswell  V.  Meech,  12  Wend.  (N. 
Y.)  147. 


Cheves  (S.  Car.)  91;  Cozens  v.  House, 
Cheves  (S.  Car.)  233. 


Texas, — Hoffman  v.  Cage,  31  Tex. 
595. 

IVisconsin, — Zeig  v,  Ort,  3  Chand. 
(Wis.)  26. 

England.^Uta^ih,  v.  Freeland,  1  M. 
&  W.  543. 

Proof  of  a  Portion  of  Claim. — The  fact 
that  the  proof  shows  title  to  only  a 
portion  of  the  property  claimed  in  the 
complaint  will  not  support  a  nonsuit. 
Harrelson  v.  Sarvis,  39  S.  Car.  14. 

Betwoon  Bill  of  Partieolan  and  Proot — 
A  bill  of  particulars  filed  with  the  dec- 
laration is  no  part  of  the  count.  A 
variance  therefore  between  the  proof 
and  the  bill  is  not  a  sufficient  ground 
for  nonsuit.  Vidal  v,  Clarke,  2  Rich. 
(S.  Car.)  359;  Davis  v.  Hunt,  2  Bailey 
(S.  Car.)  412;  Crcgier  v.  Smyth,  i 
Spears  (S.  Car.)  2q8. 

Botwoon  BooUration  and  Writ.  — Whe  re 
a  writ  was  issued  against  both  husband 
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by  an  amendment  *  or  is  immaterial.* 

bb.  The  Motion  Not  Favored. — A  motion  to  nonsuit  the  plain- 
tiff against  his  ^will  is  not  treated  with  great  liberality  by  the 
court,*  as  its  effect  is  to  deprive  the  plaintiff  of  a  trial  by  jury,* 
and  the  questions  within  the  province  of  the  court  upon  trial 
by  jury   are  strictly  limited  to  pure  questions  of  law,*  to  the 


and  wife  as  separate  persons  on  their 
joint  and  several  note,  and  the  declara- 
tion was  against  the  husband  alone, 
suggesting  the  relation  of  the  parties, 
the  variance  could  not  be  availed  of  by 
a  motion  to  nonsuit  made  after  plea,  as 
the  plea  denied  the  declaration  without 
reference  to  the  writ.  Cozens  v.  House, 
Cheves  (S.  Car.)  233. 

Cause  Not  Betomod. — The  cause  will 
not  be  sent  back  to  the  court  below 
with  a  direction  to  call  the  plaintiff  or 
to  instruct  the  jury  that  the  evidence 
does  not  support  the  declaration.  Cal- 
vert V.  Bowdoin,  4  Call  (Va.)  217. 

1.  Boswell  V,  Dunning,  5  Harr. 
(Del.)  231;  Boorman  v,  Jenkins,  12 
Wend.  (N.  Y.)  566;  Boone  v.  Stover, 
66  Mo.  430;  Kelly  v,  Bragg,  76  Me. 
207;  Richardson  v.  Carbon  Hill  Coal 
Co.,  6  Wash.  52;  Flanagan  v.  Wilming- 
ton, 4  Houst.  (Del.)  548.  See  article 
Amendments,  vol.  i,  p.  458. 

Although  the  motion  for  a  nonsuit 
be  filed  before  the  amended  complaint, 
the  variance  may  be  cured.  Richard- 
son V,  Carbon  Hill  Coal  Co.,  6  Wash. 

52. 

Amondmont  to  Oonfonn  to  Proof. — 
Where  the  proof  constituting  the  vari- 
ance has  been  received  without  objec- 
tion the  court  should  consider  the 
complaint  amended  to  correspond  to 
the  facts  proved.  Murray  v,  Meade, 
5  Wash.  693.  Sec  article  Amend- 
ments, vol.  I,  p.  578. 

Sonth  Carolina. — Under  the  code  of 
South  Carolina  a  nonsuit  cannot  be 
granted  for  a  variance  between  the 
allegations  and  the  proof:  the  only 
remedy  is  by  amendments  "  upon  such 
terms  as  shall  be  just,"  as  provided  in 
section  102;  and  to  entitle  himself  to 
the  remedy  the  party  prejudiced  by 
the  variance  must  satisfy  the  court 
immediately  by  affidavit  that  he  has 
been  misled,  and  in  what  respect  he 
has  been  misled.  Ahrens  v.  State 
Bank,  3  S.  Car.  401. 

9.  Peters  v,  Foss.  2oCal.  586;  Webb 
V,  Trescony,  76  Cal.  621;  Lattomus  v. 
Farmers'  Mut.  F.  Ins.  Co.,  3  Houst. 
(Del.)    404;    Kennedy    v.    Richey.   i 


Strobh.  (S.  Car.)  4:  Richards  v.  M'Don- 
aid,  3  Brev.  (S.  Car.)  247;  Collins  v. 
Bradbury,  64  Me.  37. 

Whero  Not  Misleading. — It  is  gener- 
ally immaterial  where  the  defendant 
is  not  misled  to  his  injury.  Dela- 
plaine  v.  Turnley,  44  Wis.  31;  Thayer 
V,  Jarvis.  44  Wis.  389.  See  also  arti- 
cle Amendments,  vol.  i,  pp.  577,  578. 

In  California  a  variance  will  not  au- 
thorize a  judgment  of  nonsuit  unless 
it  is  material,  or  misled  or  surprised  the 
defendant  to  his  prejudice  in  main- 
taining his  defense  upon  the  merits. 
Quackenbush  v.  Sawyer,  54  Cal.  441; 
Peters  v,  Foss,  20  Cal.  586. 

8.  Carrier  v,  Dorrance,  19  S.  Car. 
30;  Dulany  v.  Elford.  22  S.  Car.  308; 
Rogers  r.  Madden,  2  Bailey  (S.  Car.) 
321;  Perley  v.  Little,  3  Me.  97. 

4.  In  Hickman  v.  King,  Cheves  (S. 
Car.)  138,  after  quoting  some  prece- 
dents, it  was  said;  **Such  precedents 
are  constituent  parts  of  sound  judicial 
decisions  at  common  law,  and  belong 
to  the  full  hearing  which  the  common 
law  awards  to  all  parties.  It  was 
doubtless  upon  this  last  consideration 
that  the  circuit  judge  refused  a  non- 
suit in  the  case  before  us.  That  is  the 
usual  course  of  our  courts  in  cases  of 
complexity,  through  caution;  because, 
when  the  judge  and  jury  concur,  after 
a  full  hearing,  the  decision  often  sat- 
isfies the  losing  party." 

6.  Ellis  V,  Ohio  L.  Ins.,  etc.,  Co.,  4 
Ohio  St.  628;  Cravens  v,  Dewey,  13 
Cal.  40;  Donahue  v,  Gallavan,  43  Cal. 
575;  Frank  r.  Atlanta  St.  R.  Co.,  72 
Ga.  341;  Addison  v.  Crow,  5  Dana 
(Ky.)27i;  Bidwell  v.  Lament,  17  How. 
Pr.  (N.  Y.  Supreme  Ct.)  357;  Hunter 
V.  Warner,  i  Wis.  141. 

In  Ellis  V,  Ohio  L.  Ins.,  etc.,  Co.,  4 
Ohio  St.  645,  the  court  said:  **  When 
all  the  evidence  offered  by  the  plain- 
tiff has  been  given,  and  a  motion  for  a 
nonsuit  is  interposed,  a  qufstion  of  law 
is  presented,  whether  the  evidence 
before  the  jury  tends  to  prove  all  the 
facts  involved  in  the  right  of  action 
and  put  in  issue  by  the  pleadings. 
*  •  *  All  that  the  evidence  in  any  de- 
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exclusion  of  questions  of  fact.* 

ce.  Effect  of  Monoji  as  aw  Admission. — ^The  motion  is  deemed  to 
admit  the  truth  of  all  the  evidence  introduced  by  the  plaintiff ; ' 
accordingly  every  fact  which  the  evidence  tends  to  prove  and  all 
reasonable  deductions  therefrom  must  be  conceded  to  have  been 
fully  established  for  the  purpose  of  deciding  the  motion : '  and  all 


gree  tends  to  prove  mast  be  received 
as  fully  proved;  every  fact  that  the 
evidence,  and  all  reasonable  inferences 
from  it,  conduces  to  establish,  must 
be  taken  as  fully  esublished.  *  *  * 
But  where  he  has  given  no  evidence 
to  establish  a  fact,  without  which  the 
law  does  not  permit  a  recovery,  he  has 
nothing  to  submit  to  the  jury;  and  the 
determination  of  the  court  that  the 
fact  constitutes  an  essential  element 
in  the  right  of  action  necessarily  ends 
the  case." 

"  A  nonsuit  for  such  cause  has  a 
ve/y  limited  range,  and  should  be  spar- 
ingly used.  It  is  never  a  matter  of 
right,  and  should  rarely,  if  ever,  be 
granted  where  there  can  be  any  doubt, 
unless  the  evidence  of  the  plaintiff  dis- 
tinctly raises  a  question  of  law  deter- 
minative of  the  plaintiff's  right  of  ac- 
tion. Where  the  granting  must  depend 
in  any  appreciable  degree  upon  the 
court's  passing  upon  the  credibility  of 
witnesses,  the  nonsuit  should  not  be 
granted;  and  ordinarily,  as  a  matter  of 
practice,  where  the  nonsuit  can  settle 
no  principle  of  law  essential  to  the 
plaintiff's  right  of  action,  the  consider- 
ation of  ending  the  litigation  by  the 
verdict  of  a  jury  should  control,  and 
the  trial  should  go  on.  Strictly,  a 
nonsuit  is  a  mode  of  putting  the  plain- 
tiff out  of  court  without  trial,  as  the 
result  of  bis  own  voluntary  action. 
By  former  practice,  when  the  evidence 
submitted  by  the  plaintiff  was  in  law 
insufficient  tomaintain  theissue  joined, 
the  defendant  might  demur  to  the  evi- 
dence, and  on  this  demurrer  the  court 
might  render  judgment.  It  is  said 
that  the  practice  of  nonsuiting  a  plain- 
tiff against  his  will  upon  his  failure  to 
prove  his  case  is  a  substitute  for  a 
demurrer  to  evidence.  This  is  not 
quite  true.  The  main  purpose  of  de- 
murrer to  evidence  was  to  raise  ques- 
tions of  law  that  could  conveniently  be 
raised  in  no  other  way,  and  it  essen- 
tially differed  from  a  nonsuit,  in  that 
the  judgment  following  the  demurrer 
ends  the  litigation,  whereas  a  judg- 
ment as  in  case  of  nonsuit  is  no  bar  to 


another  action."  Cook  v.  Morris,  66 
Conn.  909. 

1.  Kinaid  v.  Columbia,  etc.,  R.  Co., 
39  S.  Car.  514;  Union  Slate  Co.  v, 
Tilton,  69  Me.  244;  Fickett  v.  Swift, 
41  Me.  65;  Lake  v.  MiUiken,  62  Me. 
240;  Jones  V,  Reynolds,  120  N.  Y.  213; 
Pearce  v.  Brower,  72  Ga.  243. 

'*  The  presiding  judge  may  have 
drawn  the  proper  inferences  and  con- 
clusions, and  arrived  at  a  correct  re* 
suit;  but  in  so  doing  he  encroached 
upon  the  province  of  the  jury,  who 
might  have  found  the  facts  to  have 
justified  a  different  conclusion,  with- 
out much  danger  of  their  verdict  be- 
ing set  aside  as  against  the  weight  of 
evidence."    Fickett v.  Swift,  41  Me.  6S. 

%.  Butler  tr.  Hyland,  89  Cal.  575; 
Warner  v,  Darrow,  91  Cal.  310;  Gray 
V,  McNeal,  12  Ga.  429. 

This  is  the  same  rule  as  that  applied 
on  demurring  to  the  evidence  or  on 
motion  to  direct  a  verdict.  See  articles 
Demurrers  to  Evidbncb,  ante^  p.  438; 
Directing  Verdict,  ante,  p.  667. 

**  To  sustain  a  motion  for  that  pur- 
pose [nonsuit]  the  court,  looking  at 
the  evidence  in  the  most  favorable 
light  for  the  plaintiff  in  which  the 
jury  would  be  at  liberty  to  view  it, 
must  be  able  to  say  that  there  is  no 
evidence  which  would  justify  a  ver- 
dict for  him."  Schwenke  v.  Union 
Depot,  etc.,  Co.,  12  Colo.  344. 

Seops  of  Inquiry. — And  the  entire 
scope  of  the  inquiry  is  whether  there 
is  any  pertinent  testimony  to  support 
the  plaintiff's  cause  of  action.  Bridger 
V,  Ashevillc,  etc.,  R.  Co.,  25  S.  Car. 
24;  Giblin  v.  M'Mullen,  21  L.  T.  N.  S. 
214. 

8.  Maine, — Davis  v,  Greene,  22  Me. 

254. 

Montana, — Stater.  Benton,  13 Mont. 
306;  Soycr  V.  Great  Falls  Water  Co., 
15  Mont.  I. 

New  York, — Myers  v,  Dixon,  45 
How.  Pr.  (N.  Y.  Super.  Ct.)  48:  Bick- 
ett  V,  Taylor,  55  How.  Pr.  (N.  Y. 
Supreme  Ct.)  126;  Thompson  v,  Lum- 
ley,  50  How.  Pr.  (N.  Y.  C.  PI.)  105; 
Cook  V,  New  York  Cent.  R.  Co.,  3 
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conflicting  inferences  or  presumptions  arising  from  the  evidence 
must  be  resolved  in  favor  of  the  plaintiff.* 

dd.  When  Motion  Properly  Denied — In  Oonoral. — Wherever  upon 
application  of  the  foregoing  principles  a  prima  facie  case  is  shown 
by  the  plaintiff,  the  court  must  deny  the  motion,*  as  where  the 

8.  Mitchell  v,  Rome  R.  Co.,  17  Ga* 
574;  Bryan  v»  Walton,  20  Ga.  480; 
Dyson  v,  Beckam,  35  Ga.  132;  Bryan 
V,  South- Western  R.  Co.,  37  Ga.  26; 
Williamson  v*  Carlton,  51  Me.  449; 
Page  V.  McGlinch,  63  Me.  472;  Savage 
Mfg.  Co.  V,  Armstrong,  17  Me.  34; 
Kelly  V,  Hannibal,  etc.,  R.  Co.,  70 
Mo.  604;  Fitzgerald  v.  Barker,  85  Mo. 
la- 
Informal  Order  Covered  by  Ezeeption. 
— In  Ehrmantrout  v.  McMahon,  78 
Wis.  140,  the  court  in  overruling  the 
motion  for  nonsuit  said :  '*  I  think 
there  is  a  prima  facie  case  here,  and 
it  is  for  the  jury  to  pass  upon  it.  In 
view  of  the  fact  that  the  defendant 
has  already  made  a  tender,  I  think  I 
ought  qot  to  grant  this  nonsuit.  The 
motion  for  a  nonsuit  is  denied."  And 
it  was  held  that  the  ruling  ot  the 
court  on  the  motion  for  a  nonsuit  was 
equivalent  to  an  order  denying  a 
motion  for  a  nonsuit  with  the  reason 
for  the  denial  embodied  in  the  order, 
and  that  the  exception  went  to  the 
whole  thereof. 

Evldenoe  of  Title.— In  a  suit  on  a 
promissory  note  slight  evidence  that 
title  to  the  note  is  in  the  plaintiff  will 
be  sufficient  to  prevent  a  nonsuit. 
Stamper  v,  Hayes,  25  Ga.  546. 

Defendant's  Beftual  to  Prednee  Instni- 
ment. — Where  the  defendant  has  a 
counterpart  which  he  refuses  to  show, 
the  court  may  properly  refuse  to  grant 
a  nonsuit  on  account  of  an  unexplained 
alteration  of  the  instrument  declared 
on.  Curry  v.  May,  4  Harr.  (Del.)  173. 
In  Aotion  for  KaUdons  Proeeeation. — 
Where  the  inference  of  malice  arising 
from  want  of  probable  cause  is  not  re- 
butted by  the  apparent  good  faith  of 
the  prosecution,  and  there  is  evidence 
aside  from  the  question  of  probable 
cause  on  which  the  question  of  malice 
could  be  properly  submitted,  the 
plaintiff  should  not  be  nonsuited. 
McGarry  v.  Missouri  Pac.  R.  Co.,  36 
Mo.  A  pp.  340. 

But  where  the  facts  admitted  or 
clearly  established  are  not  sufficient 
to  prove  a  want  of  probable  cause  a 
nonsuit  may  be  ordered.  Cooper  9. 
Waldron,  50  Me.  8a 


Keycs  (N.  Y.)  476;  Sheridan  v.  Brook- 
lyn   City,    etc.,    R.    Co.,    36    N.    Y. 

39- 

Ohio, — Ellis  V,  Ohio  L.  Ins.,  etc., 
Co.,  4  Ohio  St.  628. 

Pennsylvania, — Jones  v.  Bland,  116 
Pa.  St.  190;  McGrann  v,  Pittsburgh, 
etc.,  R.  Co.,  Ill  Pa.  St.  171;  Miller  r. 
Bealer,  100  Pa.  St.  583;  Hill  v.  Nation 
Trust  Co.,  108  Pa.  St.  i;  Maynes  v. 
At  water,  88  Pa.  St.  496;  Miller  v. 
Bealer,  12  W.  N.  C.  (Pa.)  234. 

Wisconsin, — Dodge  v,  McDonnell, 
14  Wis.  553;  Spensley  v,  Lancashire 
Ins.  Co.<  54  Wis.  433;  Colby  v,  Frank- 
lin, 15  Wis.  311;  Langhoff  v,  Milwau- 
kee, etc.,  R.  Co.,  19  Wis.  489;  Imhoff 
V,  Chicago,  etc.,  R.  Co.,  22  Wis.  681; 
Lawrence  University  v.  Smith,  32 
Wis.  592;  Reynolds  v.  Graves,  3  Wis. 
416;  Douglass  V,  Garrett,  5  Wis.  85; 
Johnston  v.  Hamburger,  13  Wis.  175; 
Barden  v.  Smith,  7  Wis  439;  Jarvis 
V,  Hamilton,  19  Wis.  187;  Sutton  v, 
Wauwatosa,  29  Wis.  21;  Gower  v, 
Chicago,  etc.,  R.  Co.,  45  Wis.  182; 
Schomer  v,  Hekla  F.  Ins.  Co.,  50  Wis. 
575;  Fitts  V,  Cream  City  R.  Co.,  59 
Wis.  323. 

1.  Maynes  v,  Atwater,  88  Pa.  St. 
496;  Corbalis  v,  Newberry  Tp.,  132 
Pa.  St.  9;  Curie  v.  Beers,  3  J.  J. 
Marsh.  (Ky.)  170;  Doe  v,  Dodd,  2  N. 
&  M.  838. 

In  Imhoff  V.  Chicago,  etc.,  R.  Co., 
22  Wis.  684,  the  court  said:  "On  a 
motion  for  a  nonsuit,  the  court  is 
bound  to  give  the  evidence  the  most 
favorable  construction  for  the  plain- 
tiff which  it  will  possibly  bear." 

Inoompetent  Testimony  will  on  the 
motion  be  deemed  competent.  Jacob- 
sen  V,  Siddal,  12  Oregon  280. 

Svidenoe  Erroneously  Admitted  against 
objection  must  be  given  full  effect 
upon  such  a  motion.  Wright  v,  Rose- 
berry,  81  Cal.  87. 

Witnoii  must  be  Deemed  Credible. — 
The  court  cannot  therefore  grant  a 
nonsuit  on  the  assumption  that  the 
plaintiff's  witness  is  not  to  be  believed. 
People  V,  Metropolitan  Telephone, 
etc.,  Co.,  64  How.  Pr.  (N.  Y.  Supreme 
Ct.)  120;  Hassett  v,  McArdle,  2  Misc. 
Rep.  (N.  Y.  City  Ct.)  461. 
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evidence  is  sufficient  to  support  a  verdict,*  or  where  any  com- 
petent or  material  evidence  has  been  introduced  tending  to  estab- 
lish the  facts  in  dispute.*     A  mere  preponderance  of  proof  for 

1.  Phillips  V.   Brigham,  26  Ga.  617;  Nevada,  —  Brown     v.     Warren,    16 

Dyson  v.   Beckaro,  35  Ga.  132;  Bryan  Nev.  228;  Sharon  v.  Davidson,  4  Nev. 

r.  South-Western   R.  Co.,  37  Ga.  26;  416. 

Baker  r.  Lewis,  33  Pa.  St.  301 ;  Barden  New  Hampshire, — Pillsbury  v,  Pills- 

V.  Smith,  7   Wis.  439;  Dodge  v,  Mc-  bury,  20  N.  H.  90;  Page  v,  Parker, 


Donnell,  14  Wis.  553. 

2.  California.— "WeWs  v.  Snow  (Cal. 
1895),  41  Pac.  Rep.  858  ;  Cravens  v. 
Dewey,  13  Cal.  40 ;  Treadway  v, 
James,  57  Cal.  137  ;  Pe  Ro  v.  Cordes, 


43  N.  H.  363. 

New  Jersey. — Furman  v.  Applegate, 
23  N.  J.  L.  28;  Plotts  V,  Rcsebury,28 
N.  J.  L.  146 ;  Coxe  v.  Field.  13  N.  J. 
L.  215  ;  Bartow  v.  Brands,  15  N.  J.  L. 
4  Cal.  117;  Alvarado  v,  De  Cells,  54    248. 
Cal.   588  :  McKee  v.  Greene,  31  Cal.        New  York. — Jones  v,  Reynolds,  120 
418;  Warren  v.  McGill,  103  Cal.  153.        N.  Y.  213  ;  Tread  well  v,  Deming.  10 
Coioradc—CoXoTKdo  Electric  Co.  v.     Misc.  Rep.  (N.  Y.  City  Ct.)  232;  Con- 
Lubbers,  II  Colo.  505.  ner  v.  Keese,  105  N.  Y.  643. 

Conneciieut, —C9,nion  v,  Burlington,        Ohio. — Williams   v.  Burnet,  Wright 


58  Conn.  278  ;  Franklin  Tel.  Co.  v. 
Pewtress,  43  Conn.  167  ;  Booth  v. 
Hart,  43  Conn.  480. 

Georgia, — Fleming  v.  Shepherd,  83 


(Ohio)  53  ;  Worden  v.  Smith,  Wright 
(Ohio)  334  ;  Warring  r;  Martin, 
Wright  (Ohio)  380. 

Oregon, — Salmon   v.  Olds,  9  Oregon 


Ga.    338  ;  Davis  v,  Kent  (Ga.   1895),  488 ;    Elder    v.    Rourke,  27    Oregon 

23  S.  E.  Rep.  88  ;  Crawford  v,  Ryals,  363. 

86  Ga.  349;  Smith  v,  Atlanta,  75  Ga.  Pennsylvania, — Vaughan  v.  Blanch- 

1 10:  Wood rufift/.  Alabama  G.S.  R.  Co.,  ard,    i   Yeates  (Pa.)    175;   Irving  v, 

75Ga.  47;  Augusta  Factory  V.  Barnes,  Taggart,  i  S.  &  R.  (Pa.)  360;  Bevan 

72  Ga.  218  ;  Abercrombie  v,  Salisbury,  v,  Pennsylvania  Ins.  Co.,9  W.  &  S.  (Pa.) 

67  Ga.    734  ;  Beck  v,    Henderson,  76  187  ;  Abraham  v.  Mitchell,  112  Pa.  St. 

Ga.  360;  Kile   v,   Fleming,  78  Ga.  2;  230:  Berg  r.  Abbott,  83  Pa.  St.  177; 

Philips  V,  Crews,   65  Ga.  274  ;  Green  Prutzman  v,  Bushong,  83  Pa.  St.  526  ; 

V,  Collins,  36  Ga.  581  ;  Smith  v,  Cen-  Sidney  School  Furniture  Co.  v.  War- 

tral   R.,  etc.,   Co.,   82   Ga.    801  ;  Sey-  saw  School  Dist.,  122  Pa.  St.  494;  Du 


more  v.  Rice,  94  Ga.  183  ;  Henry  v. 
Central  R.,  etc.,  Co.,  89  Ga.  815;  Mer- 
cier  V.  Mercier,  43  Ga.  323  ;  Thornton 
V,  Gibson.  43  Ga.  395  ;  East,  etc.,  R. 
Co.  V,  Sims,  80  Ga.  807  ;  Burnam  v, 
De  Vaughn,  65  Ga.  310:  Central  R.  Co. 


Bois  City  First  Nat.  Bank  v,  Willi? ms- 
port  First  Nat  Bank,  114  Pa.  St.  i  ; 
Dale  V.  Pierce,  85  Pa.  St.  474  ;  Longe- 
necker  v,  Pennsylvania  R.  Co.,  105  Pa. 
St.  328;  Pittsburgh,  etc.,  R.  Co.  v,  Gaz- 
zam,  32  Pa.  St.  340  ;  Devine  v.  Miller, 


V,  Rouse,  77  Ga.  393  ;  Pruden  v.  Love,     37  Leg.  Int.  (Pa.)  436  ;  Millcreek  Tp. 


67  Ga.  190;  Ferguson  v.  Columbus  R. 
Co.,  75  Ga.  637  ;  Millers  v,  Augusta, 
63  Ga.  772  ;    Long  v.   Lewis,  16  Ga. 

154. 

///«»<;«>.— Phelps  V,  Jenkins,  5  111. 
48;  Davis  V,  Hoxey,  2  111.  406. 

ICentucky.^TsiyXot  v.  White,  2  T.  B. 
Mon.  (Ky.)  94;  Adams  v.  Tiernan,  5 
Dana  (Ky.)  394. 


v.  Perry  (Pa.  1887),  12  Atl.   Rep.  149 
Perdue  v.  Taylor,  146  Pa.  St.  163. 

South  Carolina, — Altee  v.  South 
Carolina  R.  Co.,  21  S.  Car.  550;  Brown 
V,  Frost,  2  Bay  (S.  Car.)  126;  Hop- 
kins V.  De  Graffenreid,  2  Bay  (S.  Car.) 
187  ;  Singleton  v.  Hilliard,  i  Strobh. 
(S.  Car.)  218  ;  Graflf  v,  Caldwell,  7 
Rich.  (S.  Car.)  133  ;  Redding  v.  South 


i1/<yi«^. ^Potter  v,    Sewall,    54  Me.  Carolina  R.  Co.,  3  S.  Car.  9:  Boykin 

142  ;  Foster  v,  Dixiield,  18  Me.  380.  v.   Watts,   6    S.   Car.    83  ;  Holley    v. 

Maryland, — Kettlewell  v,  Peters,  23  Walker,  7  S.  Car.  144;  Rowe  v,  Green- 

Md.  317.  ville,  etc..  R.  Co.,  7  S.  Car.  167;  Hogg 

Missouri, — Mathews    v,  St.     Louis  v,  Pinckney,  16  S.   Car.  387  ;  McCall 

Grain  Elevator  Co.,  50  Mo.  149;  State  v,  Cohen,  16  S.  Car.  448;  Carrier  v, 

V,  Devitt,  107  Mo.  573.  Dorrance,  19  S.   Car.   30 ;   Carter    v, 

Nebraska, — Dolby  r.  Tingley,  9  Neb.  Columbia,  etc.,  R.  Co.,  19  S.  Car.  20; 

412 ;  Wertheim  v,  Altschuler,  12  Neb.  Crane  v,  Lipscomb,  24  S.   Car.  430 ; 

591  :  Great  Western  Mfg.  Co.  v.  Hun-  State  v.  Boles,  18  S.  Car.  534 ;  Miller 

ter,  15  Neb.  32.  v.    Bolt,    16   S.   Car.   636  ;    He^th  v, 

044  Volume  VI. 


Inyolimtary  Tenaination 


DISMISSAL. 


on  Motion  of  Party. 


the  defendant  will  not  justify  an  order  granting  the  motion.^ 
Nor  will  a  nonsuit  be  granted  where  a  material  fact  although 
missing  can  be  inferred  from  facts  stated,*  nor  where  the  evi- 
dence is  conflicting  *  or  leaves  a  question  material  to  the  case  in 


South  Bound  R.  Co.  (S.  Car.  1896).  24 
S.  E.  Rep.  166  ;  Price  v.  Richmond, 
etc..  R.  Co.,  38  S.  Car.  199;  Willis  v. 
Hammond,  41  S.  Car.  153 ;  Tindall  r. 
McCarthy,  44  S.  Car.  487  ;  Salinas  v, 
C.  Aultman  &  Co.  (S.  Car.  1895).  22 
S.  £.  Rep.  889  ;  Norris  v,  Clinkscales, 
44  S.  Car.  315  ;  Davis  t/.  Columbia 
etc.,  R.  Co.,  21  S.  Car.  loi;  Turnbull 
f.  Rivers,  3  McCord  (S.  Car.)  131  ; 
Munroe  v.  Williams,  35  S.  Car.  572. 

Wisconsin, — Oothaut  v.  Leahy,  23 
Wis.  114;  Grasse  r.  Milwaukee,  etc., 
R.  Co.,  36  Wis.  582;  Gower  V.Chicago, 
etc.,  R.  Co.,  45  Wis.  182  ;  Barden  v. 
Smith,  7  Wis.  439  ;  Johnson  v.  North- 
western Nat.  Ins.  Co.,  39  Wis.  87; 
Mountain  v.  Fisher,  22  Wis.  93  ;  Bow- 
er v.  Chicago,  etc.,  R.  Co.,  61  Wis. 
457  ;  Plumer  v,  Marathon  County,  46 
Wis.  164;  Beckmann  v,  Henn,  17  Wis. 
412  :  Bailey  v,  Ragatz,  50  Wis.  554  ; 
tucker  v,  Chicago,  etc.,  R.  Co.,  52 
Wis.  150  ;  Wheeler  v,  Pereles,  40  Wis. 
424 ;  Curtis  v,  Mohr,  18  Wis.  615  ; 
Spensley  r.  Lancashire  Ins.  Co.,  54 
Wis.  433;  Ramash  v,  Scheuer,  85  Wis. 
269 ;  Johnston  v.  Hamburger,  13  Wis. 
175:  Imhoff  V.  Chicago,  etc.,  R.  Co., 
22  Wis.  681. 

England. — Wells  v.  Abrahams,  41 
L.  J.  Q.  B.  306;  Chapman  v,  Becking- 
ton,  3  G.  &  D.  33. 

**  In  cases  tried  to  the  jury  we  have 
established  the  rule  that  if  there  is 
substantial  evidence  produced  by  the 
plaintiff  in  support  of  his  cause,  which 
should  be  weighed  and  considered  by 
the  jury,  a  nonsuit  ought  not  to  be 
granted."  Booth  v.  Hart,  43  Conn. 
4S0;  Canton  v.  Burlington,  58  Conn. 

279. 

In  Davis  v,  Columbia,  etc.,  R.  Co., 
21  S.  Car.  loi,  it  was  said  :  **  In  fine, 
the  rule  is,  that  where  there  is  any 
competent,  pertinent,  and  relevant 
testimony  offered  to  the  facts  in  dis- 
pute, the  case  passes  into  the  hands 
of  the  jury  and  beyond  the  judge  ; 
but  where  no  such  testimony  is  of- 
fered, it  is  the  province  and  duty  of 
the  judge  to  nonsuit." 

In  Carver  v.  Detroit,  etc..  Plank 
Road  Co..  61  Mich.  592,  the  court 
quoted  from  Ryder  v,  Wombwell,  L. 
R.  4  Exch.  38,  as  follows  •    ••There  is. 


6  Encyc  PI.  &  Pr.— 60. 


in  every  case,  a  preliminary  question, 
which  is  one  of  law,  viz.,  whether 
there  is  any  evidence  on  which  the 
jury  could  properly  find  a  verdict  for 
the  party  on  whom  the  onus  of  proof 
lies.  If  there  is  not,  the  judge  ought 
to  withdraw  the  question  from  the 
jury,  and  direct  a  nonsuit  if  the  onus 
is  on  the  plaintiff,  or  direct  a  verdict 
for  the  plaintiff  if  the  onus  is  on  the  de* 
fendant."  The  court  then  said:  **  The 
rule  above  stated  may  be  considered 
as  that  now  established  in  the  English 
courts." 

1.  Farrell  v.  St.  Paul,  etc.,  R.  Co.^ 
38  Minn.  394. 

9.  Leon  v,  Bernheimer,  10  N.  Y» 
Wkly.  Dig.  288. 

Nonprodaotion  of  Hote  Sued  on.  — 
Where  defendant  admits  the  making 
of  the  note,  and  alleges  a  failure  of 
consideration  as  the  only  defense,  the 
court  should  not  nonsuit  the  plaintiff 
because  the  note  is  not  in  court  at  the 
time  of  trial,  but  in  the  hands  of  the 
plaintiff's  attorney  in  another  county. 
Bacon  r.  Bicknell,  13  Wis.  555. 

8.  California, — Simpson  v.  Apple- 
gate.  67  Cal.  471;  Pacific  Mul.  L.  Ins. 
Co.  V.  Fisher,  109  Cal.  566. 

Georgia, — Frank  v,  Atlanta  St.  R. 
Co.,  72  Ga.  341;  Central  R.  Co.  v. 
Freeman,  66  Ga.  170;  Redding  v.  East 
Tennessee,  etc.,  R.  Co.,  74  Ga.  385. 

Kentucky, — Lingenfelter  v,  Louis- 
ville, etc.,  R.  Co.  (Ky.  1887),  4  S.  W. 
Rep.  185. 

New  York, — Dunham  v,  Troy  Union 
R.  Co.,  3  Keyes  (N.  Y.)  543;  Bentley 
V,  Owego  Mut.  Ben.  Assoc.  (Supreme 
Ct.),  5  N.  Y.  Supp.  223;  Fellows  v. 
Barton.  66  Barb.  (N.  Y.)  608;  Thomp- 
son V,  Dickerson,  12  Barb.  (N.  Y.)  108; 
Lutweller  v,  Linnell,  12  Barb.  (N.  Y.) 
512;  Mclntyre  v.  New  York  Cent.  R. 
Co.,  43  Barb.  (N.  Y.)  532;  Ball  Elec- 
tric Light  Co.  V,  Sanderson  Bros.  Steel 
Co.  (Supreme  Ct.),  14  N.  Y.  Supp.  429; 
Rumsey  v.  New  York,  etc.,  R.  Co.,  63 
Hun  (N.  Y.)  200. 

Pennsylvania, — Stout  v,  Rassel,  2 
Yeates  (Pa.)  334. 

**  Wherever  there  is  conflict   there 
can  be  no  nonsuit  a    law  and  no  with- 
drawal of  a  case  from  the  jury,  for  the 
reason  that  wherever  there  is  conflict. 
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doubt,*  nor  where  the  facts  not  proved  by  the  plaintiff  are  ad- 
mitted by  the  defendant's  answer,*  nor  on  complicated  matters 
both  of  law  and  fact,*  nor  where  there  is  evidence  tending  to 


in  the  testimony  the  true  facts  are  not 
known  to  the  court,  and  cannot  be 
known  until  that  conflict  is  made  to 
cease  by  the  power  which  the  law  of 
this  state  vests  in  the  jury  to  tell  the 
court  which  witnessesare  truthful  and 
which  not,  where  they  differ  on  any 
matter  touching  the  vitals  of  the  case, 
or  what  the  truth  is,  weighed  in  the 
scales  which  the  law  gives  to  the  jury 
to  hold,  when  testimony  is  heaped  in 
uncertain  piles  on  the  one  side  and  the 
other."  Frank  r.  Atlanta  St.  R.  Co., 
72  Ga.  340. 

On  Tettimonyof  One  Witnoit. — While 
a  plaintiff  cannot  be  nonsuited  on  tes- 
timony of  one  witness  (not  himself),  if 
there  are  other  witnesses  who  make 
out  a  case  for  the  jury,  the  rule  has 
no  application  to  a  case  where  there  is 
no  contradiction  in  the  testimony,  but 
rather  a  corroboration.  Brown  v, 
Barnes,  151  Pa.  St.  562. 

1.  Cook  V,  Western,  etc.,  R.  Co., 69 
Ga.  619;  Jones  v,  Tift,  63  Ga.  488; 
Hankerson  r.  Southwestern  R.  Co..  59 
Ga.  593;  Jackson  v,  Georgia  R.  Co.,  77 
Ga.  82;  Graves  v»  Santway  (Supreme 
Ct.),  6  N.  Y.  Supp.  892;  Carrier  v. 
Dorrance.  19  S.  Car.  30;  Ewen  v,  Chi- 
cago, etc.,  R.  Co.,  38  Wis.  613. 

In  Louisiana  where  the  evidence 
leaves  the  right  of  the  plaintiff  in 
doubt  the  court  in  the  exercise  of  a 
sound  discretion  should  render  a  judg- 
ment of  nonsuit.  Yorke  v.  Allen,  20 
La.  Ann.  237;  Smith  r.  Thielen,  17  La. 
Ann.  239. 

Qnoitioni  InyolTlng  Negligtnoa.  — 
Where  the  facts  leave  the  inference  of 
negligence  ia  doubt  the  court  must 
refuse  the  nonsuit.-  Ewen  v.  Chicago, 
etc..  R.  Co.,  38  Wis.  628;  Hankerson 
r.  Southwestern  R.  Co.,  59  Ga.  593. 

Presumption  Raised  by  Law, — Where 
the  law  raises  a  presumption  of  negli- 
gence against  the  defendant,  from 
the  mere  infliction  of  injury,  the  case 
should  be  submitted  to  the  jury,  un- 
less the  presumption  is  rebutted  from 
the  circumstances,  and  it  should  be  so 
submitted  where  from  the  immaturity 
of  the  plaintiff  the  diligence  shown  is 
sufficient  to  relieve  him  from  the  alle- 
gation of  contributory  negligence. 
Vickers  v.  Atlanta,  etc.,  R.  Co.,  64  Ga. 
306. 

Negligence  Inferred, — The    nonsuit 


should  not  be  allowed  where  in  an 
action  for  damages  there  is  evidence 
from  which  negligence  may  be  in- 
ferred by  the  jury,  Neff  v,  Broome, 
70  Ga.  256. 

Contributory  Negligence, — The  plain- 
tiff may  be  nonsuited  where  it  is  shown 
by  an  unavoidable  inference  that  he 
was  guilty  of  contributory  negligence. 
Moffatt  V,  Tenney,  17  Colo.  189;  Cox 
V,  Syenite  Granite  Co.,  39  Mo.  App. 
425;  Moakler  v,  Willamette  Valley  R. 
Co.,  18  Oregon  189;  Edwards  v,  Phil- 
adelphia, etc.,  R.  Co..  148  Pa.  St.  531; 
Cassidy  r.  Angell,  12  R.  L  447;  Cor- 
nelius V.  Appleton.  22  Wis.  635;  Hoth 
V.  Peters,  55  Wis.  406;  Delany  v,  Mil- 
waukee, etc.,  R.  Co.,  33  Wis.  67. 

But  where  conduct  of  the  plaintiff 
can  be  reconciled  with  an  absence  of 
contributory  fault,  he  should  not  be 
nonsuited.  Crowley  v,  St.  Louis,  etc., 
R.  Co.,  24  Mo.  App.  119;  Cremer  v, 
Portland.  36  Wis.  92;  Langhoff  v,  Mil- 
waukee, etc.,  R.  Co.,  19  Wis.  489. 

In  South  Carolina  the  rule  is  that 
contributory  negligence  is  not  a  proper 
ground  upon  which  to  base  a  nonsuit, 
as  it  is  a  matter  of  defense  which  must 
be  proved  to  the  satisfactionof  the  jury. 
Carter  v.  Columbia,  etc.,  R.  Co.,  19  S. 
Car.  20;  Petrie  v,  Columbia,  etc.,  R. 
Co.,  29  S.  Car.  303;  Darwin  v,  Char- 
lotte, etc..  R.  Co..  23  S.  Car.  531. 

9.  Vaca  Valley,  etc.,  R.  Co.  v.  Mans- 
field, 84  Cal.  560. 

Tonder  into  Court. — So  it  is  erroneous 
to  render  a  judgment  of  nonsuit 
against  the  plaintiff  when  defendant 
by  answer  admits  a  portion  of  plain- 
tiff's demand  to  be  due  and  tenders  in 
court  the  an.ount  admitted  to  be  due. 
Mace  V.  Gaddis,  3  Wash.  Ter.  125. 

In  an  Aotion  to  Qniot  Titlo  a  nonsuit 
should  not  be  granted  for  failure  of 
the  plaintiff,  after  having  proved  title 
in  himself,  to  prove  an  adverse  claim, 
title,  or  interest  in  the  defendants, 
when  the  complaint  alleges  and  the 
answer  admits  that  the  defendants 
claim  and  assert  an  interest  in  the 
property.  Vaca  Valley,  etc.,  R.  Co, 
V,  Mansfield,  84  Cal.  56a 

8.  ' '  The  court  declared  that  on  com- 
plicated matters  both  of  law  and  fact 
the  court  would  not  direct  a  nonsuit 
on  the  merits  of  a  case  where  material 
evidence  had  been  given  by  the  party 
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prove  the  issues  formed  by  the  replication,*  although  none  to 
prove  the  issues  on  the  original  complaint.*  And  where  the 
action  is  brought  for  pecuniary  damages  it  is  sufficient  to  defeat 
the  motion,  to  show  a  right  to  recover  nominal  damages.* 

Limiution  of  Principle. — A  nonsuit  is  not  properly  refused,  however, 
unless  there  be  some  evidence  tending  to  justify  a  reasonable  and 
proper  inference  that  the  plaintiff  may  recover.*  A  mere  scintilla 
of  evidence  against  the  defendant,*  or  evidence  from  which  a 
mere  surmise  of  liability  may  be  inferred,®  or  evidence  which  is 
immaterial  to  the  issue,*^  or  the  failure  of  the  plaintiff  to  complete 
his  proof  because  of  the  bad  faith  of  the  defendant,^  is  not  suffi- 
cient ground  for  denying  the  motion. 

Af  to  Several  Defondanti. — A  plaintiff  cannot  be  nonsuited  in  an  ac- 
tion of  tort  as  to  all  of  several  defendants,  on  evidence  showing 
complete  failure  of  proof  as  to  one  only.* 

ee.  Proper  Time  to  Make  the  Motion — ^At  the  Opening- — The  motion 
should  not  be  allowed  upon  the  opening  of  plaintiff's  counsel  *• 
unless  he  therein  makes  an  admission  fatal  to  the  cause  of  action.*  * 


against  whom  the  nonsuit  was 
prayed.'*  Hubley  v.  White,  2  Yeates 
(Pa.)  148. 

1.  Meyers  v.  Hart,  3  Colo.  App.  39a. 

9.  Meyers  v.  Hart,  3  Colo.  App.  392. 

8.  Hancock  v.  HubbeU,  71  Cal.  537; 
Woodrow  V,  Cooper,  3  Iowa  214;  Van 
Rensselaer  v,  Jewett,  2  N.  Y.  I35- 

Action  for  Atsanlt  and  Battery. — In  an 
action  for  damages  for  an  assault  and 
battery  it  appeared  that  the  defend- 
ant was  an  officer,  and  that  an  alleged 
assault  was  made  on  the  occasion  of 
the  arrest  of  plaintiflf  by  defendant, 
but  it  did  not  appear  that  plaintiff  at- 
tempted to  resist  arrest  in  any  way, 
and  he  and  other  witnesses  testified 
that  he  was  thrown  down  by  defend- 
ant, and  that  the  latter  got  upon 
him  with  his  knees,  and  a  physician 
who  attended  plaintiff  the  next  day 
testified  to  the  serious  character  of 
his  injuries:  the  motion  granting  a 
nonsuit  was  deemed  error.  Schwenke 
V.   Union  Depot,  etc.,  Co.,    12  Colo. 

341. 

Partial  Beoovery  Proved.  —  Where 
plaintiff's  evidence  shows  a  right  of 
recovery  of  any  portion  of  a  tract  of 
land  sued  for,  a  nonsuit  as  to  the  whole 
tract  is  improper.  Wright  v.  Rose- 
berry.  81  Cal.  87. 

4.  Beaulieu  v.  Portland  Co.,  48  Me. 
291. 

6.  Beaulieu  V.Portland  Co., 48 Me. 
291. 

6.  Beaulieu  v.  Portland  Co., 48  Me. 
891. 


7.  Frye  v.  Gragg,  35  Me.  29. 

8.  Curry  v.  May,  4.  Harr.  (Del.) 
173. 

The  court  refused  to  nonsuit  a  party 
for  an  unexplained  alteration  of  the  in- 
strument declared  on,  though  the  al- 
teration was  important  and  was  in 
plaintiff's  handwriting  and  the  instru- 
ment in  his  custody;  it  appearing  that 
the  defendant  had  a  counterpart  which 
he  refused  to  show.  Curry  v.  May,  4 
Harr.  (Del.)  173. 

9.  Gerhardt  v,  Swaty,  57  Wis.  24; 
Howard  v.  Snelling,  28  Ga.  469. 

10.  Emmerson  v.  Weeks,  58  Cal.  382; 
Stewart  v,  Hamilton,  18  Abb.  Pr.  (N. 
Y.  Super.  Ct.)  298;  Haley  v.  Western 
Transit  Co.,  76  Wis.  344. 

11.  Emmerson  v.Wceks,  58  Cal.  382; 
Stewart  v.  Hamilton,  18  Abb.  Pr.  (N. 
Y.  Super.  Ct.)  298;  Wilson  v.  Press 
Pub.  Co.,  14  Misc.  Rep.  (N.  Y.  C.  PI.) 
514. 

Inenlfioient  Opening.— Such  a  motion 
will  not  be  granted  merely  because 
counsel  failed  to  state  in  his  opening 
facts  sufficient  to  constitute  a  cause  of 
action.  Stewart  r.  Hamilton,  3  Robt. 
(N.  Y.)672. 

Afenmed  Ininlficienoy  of  Faets. — A  dis- 
missal at  the  opening  on  the  assumed 
insufficiency  of  facts  stated  is  errone- 
ous, as  the  evidence  might,  notwith- 
standing the  defective  opening,  have 
warranted  recovery.  Fisher  v,  Fisher, 
5  Wis.  472. 

OfBan  of  Proof  Ooniidered. — On  such  a 
motion  the  plaintiff  is  ordinarily  enti- 
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The  foregoing  rule  extends  to  dismissals  under  code  procedure.* 
Boforo  Sabmiifioii  of  the  Cmm. — The  motion  should  pro{>erly  be  made 

before  submission  of  the  cause,  as  the  defendant  waives  his  right 

to  move  for  a  nonsuit  by  allowing  his  case  to  go  to  jury.* 

During  Progr«M  of  Canoe. — But  a  nonsuit  may  be  ordered  at  any  other 

time  during  the  progress  of  the  cause  whenever  it  appears  that  the 

plaintiff  is  not  entitled  to  maintain  his  action.' 


tied  to  the  benefit,  not  only  of  all  the 
allegations  in  the  pleading  and  open- 
ing of  his  counsel,  but  also  of  all  his 
offers  of  proof.  Roberton  v.  New 
York.  7  Misc.  Rep.  (N.  Y.  C.  PI.)  645. 

1.  Roberton  v.  New  York,  7  Misc. 
Rep.  (N.  Y.  C.  PI.)  645;  Wilson  v. 
Press  Pub.  Co..  14  Misc.  Rep.  (N.  Y. 
C.  PI.)  514;  Stewart  v,  Hamiltoo,  3 
Robt.  (N.  Y.)672. 

It  if  ImmaterUl  Error  to  grant  a  non- 
suit prematurely  where  it  is  evident 
that  the  plaintiff  cannot  recover  in 
any  event.  Vincent  v.  Pacific  Grove, 
102  Cal.  405. 

Preeiuiiptioii  on  Appeal. — And  it  will 
not  be  presumed  on  appeal  that  a  fatal 
admission  was  made;  and  where  the 
opening  is  not  comprised  in  the  ap- 
peal book  it  will  be  presumed  to  have 
followed  the  complaint,  and  that  the 
dismissal  was  made  on  the  ground  that 
the  complaint  failed  to  state  a  cause  of 
action.  Kley  v,  Healy,  127  N.  Y.  555; 
Linde  v,  Bensel,  22  Hun  (N.  Y.)6oi. 

9.  McEwen  v,  Mazyck,  3  Rich.  (S. 
Car.)  210;  Elwell  v,  M'Queen,  10 Wend. 
(N.  Y.J  522. 

Before  Terdiet. — A  motion  to  nonsuit 
the  plaintiff  must  always  be  made  be- 
fore a  verdict  is  rendered  in  the  cause, 
Downing  v,  Mann,  3  E.  D.  Smith  (N. 
Y.)  37;  Peters  v,  Diossy,  3  E.  D.  Smith 
(N.  Y.)  115;  Vaughan  v.  Cade,  2  Rich. 
(S.  Car.)  49;  Nance  v.  Palmer,  2  Bailey 
(S.  Car.)  88;  unless  leave  is  expressly 
reserved  on  the  trial  to  renew  tlie  mo- 
tion without  being  prejudiced  by  the 
verdict.  Downing  v.  Mann,  3  E.  D. 
Smith  (N.  Y.)  37;  Gale  v.  Hays,  3 
Strobh.  (S.  Car.)  452. 

On  Trial  without  Jury. — A  justice  of 
the  peace  cannot  render  an  involuntary 
nonsuit  where  no  jury  is  called  after 
submission  and  deliberation  upon  the 
cause,  as  the  case  is  sub  judice  upon 
the  merits,  must  be  decided  upon  the 
merits,  and  the  judgment  will  be  re- 
garded as  a  judgment  for  the  defend- 
ant, and  will  bar  a  future  action. 
Schmidt  v.  Halle,  15  Mo.  App.  36;  El- 
well V.  M'Queen,  10  Wend.  (N.  Y.)  522; 
Hess  V.  Beekman,  11  Johns.  (N.  Y.)457* 


Name  of  Judgment  Immaterial, — It  is 
therefore  an  entirely  immaterial  matter 
that  the  judgment  is  called  a  judgment 
of  nonsuit  and  entered  as  such,  if  the 
record  or  minutes  of  the  trial  show  that 
it  was  rendered  after  the  cause  was 
submitted  to  the  justice  and  after  he 
took  time  to  deliberate.  Elwell  v. 
M'Queen,  10  Wend.  (N.  Y.)  522. 

By  Oral  Evidence. — But  it  is  not  com- 
petent to  show  by  parol  evidence  that 
the  cause  was  heard  and  decided  upon 
its  merits,  where  the  docket  merely 
shows  that  a  judgment  of  nonsuit  had 
been  entered.  Brintnall  v,  Foster,  7 
Wend.  (N.  Y.)  103. 

In  Missouri  a  different  rule  prevails. 
There  it  is  held  that  where  the  record 
shows  that  a  justice  of  the  peace  did 
in  fact  render  a  judgment  of  nonsuit 
after  a  submission  on  the  merits  it  can- 
not be  considered  a  judgment  for  de- 
fendant, although  it  is  irregular,  and 
consequently  it  cannot  be  pleaded  in 
bar  of  a  subsequent  suit  for  the  same 
cause.  Schmidt  v,  Halle,  15  Mo.  App. 
39.  The  same  case  held  that  it  could 
not  be  deemed  a  retraxit^  and  the  court 
said:  ''Technically,  there  can  no  more 
be  a  retraxit  than  a  nonsuit,  after  the 
cause  is  submitted.  The  one  is  a  mere 
default  and  neglect  of  plaintiff;  the 
other  is  a  voluntary  open  renunciation 
of  his  suit  in  court,  made  between  the 
filing  of  the  declaration  and  the  sub- 
mission of  the  cause.  By  a  retraxit 
the  plaintiff  loses  his  action.  The  re- 
traxit cannot  be  by  attorney,  and  must 
be  by  the  plaintiff  in  person.  *  *  *  It 
would  certainly  be  unjust  to  hold  that 
a  plaintiff  before  a  justice  who  asks, 
after  submission  of  his  cause,  for  a 
judgment  of  nonsuit,  means  a  retraxit ^ 
about  which  and  its  effects  he  probably 
never  heard — though  he  speaks  of  a 
nonsuit,  which  the  laity  commonly 
understand  as  being  no  bar  to  any 
further  action." 

8.  McEwen  v.  Mazyck,  3  Rich.  (S. 
Car.)  215;  Powell  v,  Jones,  12  Ohio  35. 

Before  Close  of  Case. — A  dismissal  of 
a  complaint  before  the  plaintiff  has 
finished  hit  case  is  generally  errone* 
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At  the  Close  of  Plaintiff'!  Case. — After  the  close  of  the  plaintiff's  case, 
and  before  the  defendant  introduces  evidence  in  his  own  behalf, 
the  defendant  has  a  legal  right  to  have  the  motion  entertained 
and  in  a  proper  case  allowed.* 

After  Evidence  by  Defendant. — After  the  defendant  has  introduced 
evidence  his  motion  may  be  allowed  or  refused  at  discretion,  * 
as  the  production  of  evidence  by  him  without  application  for  a 
nonsuit  waives  his  strict  legal  right  to  it.* 


ous.  Hansen  9.  Burt,  lo  Misc.  Rep. 
(N.  Y.  City  Ct.)  235. 

Bight  of  Bebattal. — It  cannot  be 
granted  in  derogation  of  plaintiff's 
right  to  introduce  evidence  in  rebut- 
tal of  defendant.  Metzger  v.  Herman, 
12  N.  Y.  Wkly.  Dig.  181. 

After  Hew  Trial. — But  it  may  be 
granted  after  an  order  allowing  a  new 
trial,  upon  failure  of  the  plaintiff  to 
produce  any  evidence  on  the  new  trial. 
Snow  V.  Vandeveer,  33  Neb.  735. 

Before  Hearing. — The  court  in  a  case 
tried  without  a  jury  is  not  required  to 
hear  the  evidence  before  dismissal 
where  it  is  clearly  evident  that  the 
plaintiff  cannot  in  any  event  recover, 
Neuberger  v,  Keim,  134  N.  Y.  35. 

Pending  Beference.  —  The  motion  is 
inappropriate  while  a  reference  is  still 
pending,  ordered  by  the  court,  to  assist 
in  making  a  final  disposition  of  the 
questions  in  dispute.  Drexel  v.  Pease 
(Supreme  Ct.),  11  N.  Y.  Supp.  133. 

After  Counterclaim. — A  defendant  is 
not  precluded  from  having  the  plain- 
tiff's cause  of  action  dismissed,  because 
he  has  interposed  a  counterclaim.  Slo- 
cum  V.  Minneapolis  Millers' Assoc,  33 
Minn.  438. 

1.  East,  etc.,  R.  Co.  v,  Sims,  80  Ga. 
807;  Carpenter  v.  Smith.  10  Barb.  (N. 
Y.)  663;  Stuart  v.  Simpson,  i  Wend. 
(N.  Y.)  376:  Healy  v.  Utly,  i  Cow.  (N. 
Y. )  345 ;  Brown  v.  Mohawk,  etc. ,  R.  Co. , 
I  How.  App.  Cas.  (N.  Y.)  52;  Holmes  v, 
Chicago, etc.,  R. Co., 94  111.  444;  Carrier 
V.  Dorrance,  19  S.  Car.  30;  Sanders  v, 
Etiwan  Phosphate  Co.,  19  S.  Car.  510. 

[n  Redding  v.  South  Carolina  R.  Co., 
3  S.  Car.  9,  it  was  said:  "Where  there 
has  been  a  total  failure  of  testimony, 
as  in  Brown  v.  Frost,  2  Bay  (S.  Car.) 
126,  and  Hopkins  v.  De  Graffenreid,  2 
Bay(S.  Car. )  441,  there  was  nothing  to 
leave  to  the  jury,  and  it  was  the  duty 
of  the  judge  to  nonsuit;  but,  as  is  said 
in  Rogers  v.  Madden,  2  Bailey  (S.  Car.) 
321,  the  practice  of  'ordering  a  nonsuit 
in  invitum,  for  defective  testimony,  is 
to  be  pursued  with  caution.  If  a  plain- 


tiff has  2LTiy  prima  facie  testimony,  he 
has  the  right  to  the  verdict  of  a  jury 
upon  it.'" 

2.  Lyon  v,  Sibley,  32  Me.  576;  Boody 
V,  Goddard,  57  Me.  602:  Ricker  v.  Joy, 
72  Me.  106;  Bennett  v.  Agricultural 
Ins.  Co.,  51  Conn.  512:  Jansen  v.  Acker, 
23  Wend.  (N.  Y.)  480;  Carpenter  v. 
Smith,  10  Barb.  (N.  Y.)  663;  Rudd  v. 
Davis,  3  Hill  (N.  Y.)  287,  affirming  7 
Hill  (N.  Y.)  529;  Fort  v.  Collins,  21 
Wend.  (N.  Y.)  109;  Romaine  v,  Norris, 
8  N.  J.  L.  80. 

When  Entertained.— The  motion  will 
be  entertained  for  failure  of  proof  after 
the  evidence  on  both  sides  is  intro- 
duced in  a  case  where  the  judge  would 
feel  obliged  to  set  aside  a  verdict  for 
the  plaintiff  as  against  the  evidence. 
Geary  v,  Simmons,  39  Cal.  224;  Vander- 
ford  V,  Foster,  65  Cal.  49;  Fox  v.  South- 
ern Pac.  Co.,  95  Cal.  234. 

8.  Roberts  v.  Croft,  7  C.  &  P.  376, 
32  E.  C.  L.  548;  Giblin  v,  M'Mullen. 
21  L.  T.  N.  S.  214;  Davis  v.  Hardy,  6 
B.  &  C.  225,  13  E.  C.  L.  152;  Bogk  V, 
Gassert,  149  U.  S.  17;  Garland  v.  Day, 
4  E.  D.  Smith  (N.  Y.)  251;  Jones  v, 
Weathersbee,  4  Strobh.  fS.  Car.) 
50. 

Praotiee  in  Conneetient. — In  Bennett 
V,  Agricultural  Ins.  Co.,  51  Conn.  512, 
the  court  said:  *'  The  practice  in  Con- 
necticut, unlike  that  of  some  other 
states,  is  regulated  by  statute.  Gen. 
Statutes,  p.  443,  §§  3,  4.  This  statute 
provides  for  a  nonsuit,  not  when  all 
the  evidence  on  both  sides  has  been 
received,  but  when  the  plaintiff  on  his 
part  has  submitted  his  evidence  and 
rested.  If  the  court  shall  be  of  the 
opinion  that  a  prima  facie  case  is  not 
made  out,  the  court  may  (not  must) 
grant  a  nonsuit.  If  granted,  the  plain- 
tiff has  his  remedy;  if  refused,  the  de- 
fendant has  no  remedy  on  that  account, 
but  must  go  on  with  the  trial  and 
submit  the  case  to  the  jury,  either  on 
the  plaintiff's*  evidence  alone,  if  he 
chooses,  or  upon  his  own  evidence  as 
well." 
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BenewAi  of  Xotion. — A  renewal  of  the  motion  may  be  entertained 
after  the  defendant  has  entered  upon  or  concluded  his  defense, 
although  the  motion  was  made  and  refused  at  the  close  of  the 
plaintiff's  case.* 

On  How  Trial  aftor  Boronal. — The  motion  may  bc  entertained  after 
a  reversal  and  the  award  of  a  new  trial.* 

Sooonration  of  Motion. — In  North  Carolina  the  trial  judge  should 
reserve  the  decision  on  the  motion  until  after  the  jury  have 
rendered  the  verdict.* 

//,  Completion  of  Proof  by  Subsequent  Evidence — By  Plaintiff. — The 
trial  court  may  reopen  the  case  at  discretion  and  allow  the  plain- 
tiff to  supply  the  defects  in  his  proof  by  subsequent  evidence  * 
after  the  motion  for  nonsuit  is  made  and  before  decision  thereon,* 

Oregon, — Bennett  v.  Northern  Pac. 
Express  Co.,  12  Oregon  49. 

South  Carolina, — Kairson  v,  Puck- 
haber,  14  S.  Car.  626;  Browning  v, 
Huflf,  2  Bailev(S.  Car.)  179;  Poole  v. 
Mitchell,  I  Hill  (S.  Car.)  404;  Mathews 
V.  Heyward,  2  S.  Car.  247;  Couch  v, 
Charlotte,  etc.,  R.  Co..  22  S.  Car.  557. 

IVtsconsin,  —  Remlinger  v.  Young, 
22  Wis.  426. 

Copj  of  Paper. — So  it  is  not  a  peremp- 
tory ground  of  nonsuit  for  a  plaintiff 
who  has  produced  the  usual  copies 
upon  a  review,  certified  to  be  copies  of 
all  papers  used  and  filed  upon  the 
former  trial,  that  a  paper  so  used  is 
not  copied.  The  court  may  properly 
allow  time  to  supply  the  omission. 
Belknap  r.  Wendell.  31  N.  H.  92. 

Sopplying  Letters  of  Adminiitration. — 
A  court  may  allow  a  plaintiff  who 
sues  as  administrator  to  read  his 
letters  of  administration  after  a  mo- 
tion for  judgment  as  in  case  of  non- 
suit.      Huston    V,    Becknell,    4    Mo. 

39. 

6.  Tuller  v.  Arnold,  98  Cal.  522; 
Anderson  v,  Hughes,  5  Strobh.  (S. 
Car.)  74;  Shepperd  v.  Traders'  Nat. 
Bank,  23  S.  Car.  601. 

Power  Liberally  Conitmed. — The  court 
will  be  especially  liberal  in  allowing 
omissions  to  be  supplied  where  they 
are  due  to  an  oversight  of  the  party, 
as,  for  instance,  where  the  defecc  was 
in  failing  to  ask  a  question  required  to 
connect  the  evidence.  Fightmaster  v, 
Beasley,  i  J.  J.  Marsh.  (Ky.)  606. 

Where  the  Nonsuit  is  Voluntary, — In 
states  where  a  nonsuit  cannot  betaken 
against  the  will  of  the  plaintiff  it  is 
almost  a  matter  of  course  to  open  the 
case  and  let  in  evidence  to  save  the 
nonsuit.  McColgan  v.  McKay,  25  Ga. 
631. 


1.  Fagundes  V.  Central  Pac.  R.  Co., 
79  Cal.  97;  Fitch  r.  Hassler,  54  N.  Y. 

677. 

A  Motion  for  Hew'Trlal  will  not  suffice 
to  serve  as  a  renewal  of  a  motion  for  a 
nonsuit.  Downing  v,  Mann,  3  E.  D. 
Smith  (N.  Y.)36. 

9.  Gregory  v.  Nesbit,  5  Dana  (Ky.) 
419. 

On  Same  State  of  Faeti. — And  when 
on  a  new  trial  the  evidence  introduced 
is  substantially  the  same  a  nonsuit  will 
be  ordered  where  the  evidence  on  the 
first  trial  was  considered  by  the  appel- 
late court  insufficient  to  sustain  a 
recovery.  Kaveny  v,  Troy  (Supreme 
Ct.),  36  N.  Y.  St.  Rep.  703;  Hender- 
son V.  Central  R.  Co.,  73  Ga.  718. 

8.  Davis  V,  Ely,  100  N.  Car.  283; 
Kirby  v.  Mills,  78  N.  Car.  126,  where 
the  court  said:  ''The  verdict,  if  for 
the  defendant  upon  the  issues,  may 
have  rendered  the  point  of  law  re- 
served immaterial ;  and  if  for  the  plain- 
tiff, the  judge  could  then  have  set  aside 
the  verdict  and  directed  a  nonsuit.*' 

Argument  on  Motion. — It  is  loose  and 
improper  practice  to  allow  the  defend- 
ant to  argue  the  force  and  effect  of  the 
plaintiff's  evidence  on  a  motion  to 
nonsuit  made  by  defendant  in  the 
midst  of  the  trial  at  tlie  close  of  plain- 
tiff's evidence.  Stith  v,  Lookabill,  71 
N.  Car.  25;  McCurry  v.  McCurry,  82 
N.  Car.  296. 

4.  California  —Tuller  v,  Arnold.  98 
Cal.  522;  Gardiner  r.  Schmaelzle,  47 
Cal.  588. 

Colorado,  —  Atlantic  Ins.  Co.  r. 
Manning,  3  Colo.  224;  Woodbury  v. 
Hinckley,  3  Colo.  App.  210. 

Georgia, — Weldon  v,  Colquitt,  62 
Ga.  449. 

Kentucky, — Carson  v,  Allen,  6  Dana 
(Ky.)395. 
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or  even  after  the  motion  is  denied.* 

By  Defendant. — And  error  in  the  denial  of  the  motion  may  be  ren- 
dered  immaterial  by  the  subsequent  introduction  of  evidence  by 
the  defendant  supplying  the  omissions  in  the  plaintiff's  case.* 

gg.  Motion  Waives  Right  of  Submission. — ^A  defendant  by  his  mo- 
tion  for  nonsuit  assumes  that  the  case  is  proper  for  the  disposition 
of  the  court  •  and  that  only  questions  of  law  are  involved,*  and  is 

Judd,  22  Minn.  287;  Deakin  v,  Chi- 
cago, etc.,  R.  Co.,  27  Minn.  303;  Keith 
V.  Briggs.  32  Minn.  185;  O'Connell  v, 
Samuel.  81  Hun  (N.  Y.)  357;  Meyers 
V.  Cohn,  4  Misc.  Rep.  (N.  Y.  C.  PI.) 
185;  Painton  v.  Northern  Cent.  R.Co., 
83  N.  Y.  7;  Griffith  v,  Staten  Island 
Rapid  Transit  R.  Co.,  89  Hun  (N.  Y.) 
141;  Sternwald  v.  Siegel,  7  Misc.  Rep. 
(N.  Y.  C.  Pl.y  70;  Eckensberger  v. 
Amend,  10  Misc.  Rep.  (N.  Y.  C.  PI.) 
145;  Hess  V.  Baar,  14  Misc.  Rep.  (N. 
Y.  C.  PI.)  286;  Meyers  v,  Cohn,  4 
Misc.  Rep.  (N.  Y.  C.  PI.)  185;  Gaylord 
V.Gallagher,  i  Misc.  Rep.  (N.  Y.  C.  PI.) 
328;  Barrett  v.  Third  Ave.  R.  Co.,  45 
N.  Y.  628;  Rowe  V.  Stevens,  44  How. 
Pr.  (N.  Y.  Super.  Ct.)  10;  St.  John  v. 
Skinner,  44  How.  Pr.  (N.  Y.  Super. 
Ct.)  198;  Caspar  v.  O'Brien,  47  How. 
Pr.  (N.  Y.  Super.  Ct.)8o;  Schwinger  w. 
Raymond,  105  N.  Y.  648;  Scoland  v, 
Scoland,  4  Wash.  118. 

Where  Motion  Made  at  Opening, — 
Where  the  motion  is  made  at  the 
opening,  before  the  introduction  of 
evidence,  the  error,  if  any,  in  denying 
it  will  not  be  corrected  by  any  evi- 
dence subsequently  introduced.  The 
ruling  must  be  tested  on  the  state  of 
facts  existing  at  the  time  it  was 
granted.  Tooker  v.  Arnoux,  76  N.  Y. 
397. 

After  Introduction  of  Evidence, — But 
where  the  motion  is  made  after  the 
introduction  of  evidence,  an  order  de- 
nying it  will  not  be  reviewed  if  subse- 
quent evidence  has  supplied  the  miss- 
ing facts,  Kruger  v,  Galewski,  13 
Misc.  Rep.  (N.  Y,  C.  PI.)  56:  Louns- 
bury  V,  Purdy,  18  N.  Y.  515;  nor  will 
it  be  reviewed  even  by  a  general  term 
of  the  same  court,  Kruger  v.  Galewski. 
13  Misc.  Rep.  (N.  Y.  C.  PI.)  56;  Mor- 
ton V.  Pinckney,  8  Bosw.  (N.  Y.)  135. 

In  Illstad  V,  Anderson,  2  N.  Dak. 
167,  it  was  held  that  the  ruling  would 
not  be  reversed  if  the  defendant  failed 
to  renew  his  motion  to  dismiss  after  he 
had  finished  his  case. 

8.  Slade  v,  McMullen,  45  How.  Pr. 
(N.  Y.  Supreme  Ct.)  52. 

4.  Todd  V,  Todd,  3  Hun  (N.  Y.)  298. 


To  Avoid  Statute  of  Limitations. — 
Where  the  statute  of  limitations  would 
bar  a  new  action,  the  plaintiff  should 
be  allowed  to  open  the  case  and  intro- 
duce the  missing  evidence  although 
the  application  for  a  nonsuit  has  been 
made.     Low  v.  Warden,  70  Cal.  19. 

1.  Garber  v,  Gianella,  98  Cal.  527. 

2.  California, — Ringgold  v.  Haven, 
I  Cal.  108;  Higgins  v.  Ragsdale,  83 
Cal.  219;  Wood  V,  Ramond,  42  Cal. 
643;  Smith  V,  Compton,  6  Cal.  24; 
Schlessinger  v.  Mallard,  70  Cal.  334; 
Perkins  v.  Thornburgh.  10  Cal.  189; 
Vaca  Valley,  etc.,  R.  Co.  v,  Mansfield, 
84  Cal.  560;  Winans  v,  Hardenbergh, 
8  Cal.  291. 

Colorado,— V^tW  v,  Nevitt.  18  Colo. 
10;  Horn  V,  Reitler.  15  Colo.  316; 
Denver,  etc.,  R.  Co.  v,  Henderson,  10 
Colo.  I ;  Jennings  v,  Colorado  Springs 
First  Nat.  Bank,  13  Colo.  418;  Hoch- 
stadter  v.  Hays,  11  Colo.  118. 

Georgia, — Phipps  v.  Mansfield,  62 
Ga.  209;  Rockdale  Paper  Mills  v, 
Stevens,  65  Ga.  380;  Atlanta  v.  Word, 
78  Ga.  276. 

New  Hampshire, — Oakes  ».  Thorn- 
ton, 28  N.  H.  44. 

New  Jersey, — Denn  v,  Lecony,  i  N. 
J.  L.  46. 

New  York. — Jackson  v,  Leggett,  7 
Wend.  (N.  Y.)  377;  Gaylord  v.  Gal- 
lagher, I  Misc.  Rep.  (N.  Y.  C.  PI.)  328; 
Painton  v.  Northern  Cent.  R.  Co.,  83 
N.  Y.  7;  Tiffany  v.  St.  John,  65  N. 
Y.  314;  Schenectady,  etc..  Plank-road 
Co.  V,  Thatcher,  11  N.  Y.  102. 

Wisconsin, — Barton  v.  Kane,  17  Wis. 
37;  Martin  v.  Western  Union  R.  Co., 
23  Wis.  437. 

By  Both  Parties— Where  all  the  evi- 
dence introduced  by  both  parties  to- 
gether supplies  the  omissions,  error  in 
denying  the  motion  is  cured.  Jackson 
V,  Johnson,  67  Ga.  167. 

Under  Code  Procedure. — The  same 
rule  applies  to  the  dismissal  of  a  com- 
plaint or  a  nonsuit  under  code  pro- 
cedure, error  being  ordinarily  cured 
by  subsequent  evidence.  Jordan  v. 
Grogan.  87  Ga.  533;  Chicago,  etc.,  R. 
Co.  V,  Wedel,  144  111.  9;    Berkey  v. 
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presumed  to  have  waived  the  right  to  have  the  case  submitted  to 
the  jury  *  unless  he  makes  a  specific  request  for  submission  after 
the  denial  of  the  motion.* 

hh.  Argued  and  Decided  in  Presence  of  Jury. — The  motion  may  be 
discussed  and  argued  in  the  presence  of  the  jury.' 

iu  To  What  Tribunals  and  in  What  Cases  Applicable— To  What  Tri- 
bunal!— The  general  principles  laid  down  in  the  foregoing  sections 
apply  to  all  tribunals  in  which  a  nonsuit  may  be  taken  by  statute 
or  the  common  law.* 


1.  Slade  V.  McMullen,  45  How.  Pr. 
(N.  Y.  Supreme  Ct.)  52;  Wood  r.  Ra- 
mond,  42  Cal.  643;  Lord  v,  Buffum,  19 
Me.  195. 

2.  Slade  v,  McMullen.  45  How.  Pr. 
(N.  Y.  Supreme  Ct.)52;  Todd  v.  Todd, 
3  Hun  (N.  Y.)298. 

Hot  of  Plaintilf. — But  no  request  is 
of  course  required  of  the  plaintifif,  as 
he  waives  no  right  by  opposing  the 
motion.  Slade  v.  McMullen,  45  How. 
Pr.  (N.  Y.  Supreme  Ct.)  52. 

Appeal. — And  after  an  exception  is 
taken  to  a  nonsuit  a  special  request  is 
not  required  to  enable  an  appeal  to  be 
taken.  Train  v.  Holland  Purchase 
Jns.  Co..  62  N.  Y.  598. 

Motion  for  Hew  Trial.— The  failure  of 
the  defendant  to  move  for  a  nonsuit 
at  the  close  of  plaintiff's  case  does 
not  waive  the  right  of  the  defendant 
to  move  for  a  new  trial,  after  an  ad- 
verse verdict,  on  the  ground  that  the 
verdict  is  against  the  evidence.  Swee- 
ney V.  Coe,  12  Colo.  486. 

8.  Higgins  v,  Cherokee  R.  Co.,  73 
Ga.  161,  where  the  court  said  :  "  If 
the  motion  is  granted,  the  case  is  with- 
drawn from  the  jury;  but  if  it  is  denied, 
the  impression  which  would  be  gener- 
ally made  upon  their  minds  would  not 
be  unfavorable  to  the  plaintiff." 

Court  Ck>mmeiitiiig  on  Testimony.— In 
the  decision  of  the  motion  for  a  non- 
suit the  judge  may  comment  upon  the 
testimony  in  the  presence  of  the  jury 
where  the  defendant  has  not  asked  for 
the  withdrawal  of  the  jury  from  the 
room  during  the  consideration  of  the 
motion.  Blue  v.  McCabe,  5  Wash. 
125. 

4.  Equity  Cases  under  the  Codes. — 
Frank  v.  Atlanta  St.  R.  Co.,  72  Ga. 
339;  Lalande  v.  McDonald,  2  Idaho 
283;  Great  Western  Mfg.  Co.  v.  Hun- 
ter, 15  Neb.  32;  Freer  ».  Tupper,  21 
S.  Car.  82;  Cattell  v.  Ferguson,  3 
Wash.  541;  Blair  v,  Dockery,  24  Wis. 
502. 

Special  Prooeedingi. — The  rules  ap- 


ply to  special  statutory  proceedings. 
Harney  v.  McLeran,  66  Cal.  34;  Kolk- 
hoff  V,  Busse,  29  Cine.  Wkly.  L.  Bui. 
(Ohio)  341. 

Before  Beferee.— And  to  a  motion  for 
a  nonsuit  made  on  a  hearing  before  a 
referee.  Scofield  v.  Hernandez,  47  N. 
Y.  313. 

Before  a  Magiitrate.— They  apply  to 
nonsuits  taken  before  a  justice  of  the 
peace.  Phipps  v.  Alford,  95  Ga.  215. 
On  Trial  by  the  Court  without  a  jury 
the  court  may  determine  a  motion  for 
a  nonsuit,  made  after  the  close  of 
plaintiff's  case,  according  to  the  pre- 
ponderance of  evidence  as  on  final 
submission  of  the  cause.  Lambuth  v. 
Stetson,  etc..  Mill  Co.  (Wash.  1896), 
44  Pac.  Rep.  148;  Hay  ward  r.  Jack- 
man  (Iowa,  1895).  64  N.  W.  Rep.  667; 
Pittsburg,  etc..  R.  Co.  r.  Reich,  loi 
IlL  157. 

"Counsel  for  appellant  contend 
that  the  motion  to  dismiss  or  for  judg- 
ment ought  to  have  been  overruled, 
because  it  is  in  the  nature  of  a  demur- 
rer to  the  evidence,  and  it  ought  not 
to  have  been  sustained  unless  the  evi- 
dence was  insufficient  to  support  a 
verdict  if  the  case  had  been  tried  by 
jury.  We  think  the  rule  applicable  to 
a  trial  by  jury  does  not  obtain  where 
there  is  a  trial  of  a  law  action  by  the 
court.  In  such  a  trial  the  court  weighs 
the  facts,  and  determines  them  by  a 
preponderance  of  the  evidence;  and 
when  the  plaintiff's  evidence  was  all 
introduced,  and  the  defendant  offered 
no  evidence,  the  question  for  the  court 
to  determine  was  whether,  by  a  pre- 
ponderance of  the  evidence,  the  plain- 
tiff was  entitled  toa  judgment."  Hay- 
ward  V.  Jackman  (Iowa,  1805),  64  N. 
W.  Rep.  667. 

On  Interrogatories  Submitted  to  Jury. — 
And  where  in  an  action  triable  by  the 
court  some  of  the  issues  are  submit- 
ted to  the  jury  under  the  statute,  and 
the  jury  fail  to  answer  affirmatively  an 
interrogatory  essential   to  the  plain- 
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In  What  Catoi. — ^The  rule  is  the  same  in  contract  or  toit  *  and  on 
a  motion  to  nonsuit  a  defendant  on  his  counterclaim.* 

(b)  Ditmiisali  nnder  Code  Froeednre — In  General. — The  same  general 
considerations  apply  to  a  motion  to  dismiss  the  complaint  under 
code  procedure.' 

Failure  to  Paea  on  Case. — Where  the  motion  is  made  at  the  close  of 
the  defendant's  case,  but  hot  passed  on  at  the  time,  a  subsequent 
finding  of  facts  by  the  court  or  referee  adverse  to  the  plaintiff, 
and  a  conclusion  of  law  that  the  complaint  be  dismissed,  is  not 
equivalent  to  a  nonsuit,*  but  is  a  disposition  of  the  case  upon  a 
consideration  of  all  the  testimony.* 

Not  on  the  Merite. — ^A  dismissal  for  failure  of  proof  should  not  be 
on  the  merits.* 

(0)  Dismiuali  in  Chanoery — In  General. — In  chancery,  where  the  com- 
plainant fails  to  make  sufficient  proof  of  his  bill  it  may  be  dis- 
missed without  prejudice,''  but  in  accordance  with  the   liberal 


tiff's  cause  of  action,  the  cause  may 
be  dismissed.  Sloan  v,  Becker,  31 
Minn.  414. 

1.  Eddy  V.  Wilson,  i  Greene  (Iowa) 

259- 

Venire  Tarn  Qnam. — But  on  a  venire 
tarn  quant  a  plaintiff  cannot  be  non- 
suited although  the  plaintiff's  case 
does  not  support  recovery.  Beaman 
V.  Blanchard,  4  Wend.  (N.  Y.)  432. 

In  Criminal  Caeet. — Where  the  grand 
jury  fail  to  indict,  an  accused  prisoner 
is  entitled  to  an  order  discharging 
him  from  custody  and  dismissing  the 
prosecution.  Ex  p.  Porter.  16  Tex. 
App.  321. 

2.  Isham  v.  Davidson,  52  N.  Y.  237. 
8.  Georgia, — Phipps    v,    Alford,   95 

Ga.  215;  Alabama  G.  S.  R.  Co.  v, 
Blevins,  92  Ga.  522. 

Idaho, — Simmons  v.  Cunningham 
(Idaho,  1895),  39  Pac,  Rep.  1109. 

Kansas, — Lyman  v.  Todd,  43  Kan. 

71. 

Minnesota, — Potter  v.  Mellen,  36 
Minn.  122;  Farmer  v.  Crosby,  43 
Minn.  459:  Tharalson  v,  Wyman,  58 
Minn.  233:  Smith  v,  St.  Paul,  etc.,  R. 
Co.,  60  Minn.  330;  Andrews  v.  School 
Dist.  No.  4,  35  Minn.  70. 

Nebraska,— KYitSi  v,  Reynolds,  12 
Neb.  128. 

New  York, — Leslie  v,  Knickerbocker 
L.  Ins.  Co.,  63  N.  Y.  27;  Toop  v.  New 
York  (C.  PI.),  13  N.  Y.  Supp.  280: 
Sternberger  v,  McGovern,  56  N.  Y.  12; 
Matter  of  Thomson.  86  Hun  (N.  Y.) 
405;  Matter  of  Buffalo,  64  N.  Y.  547; 
Whitman  v,  Horton,  46  N.  Y.  Super. 
Ct.  532;  Winch  V,  Andrews,  7  Misc. 
Rep.   (N.  Y.    C.    PI.)  73;    Fairfax  v. 


New  York  Cent.,  etc..  R.  Co..  40  N. 
Y.  Super.  Ct.  128;  Greene  v.  Miller, 
74Hun*(N.  Y.)  271. 

Washington, — Wilkenson  Coal,  etc., 
Co.  V,  Driver,  9  Wash.  177;  Scoland 
V,  Scoland,  4  Wash.  118. 

Confaied  Evidence. — In  equity,  where 
the  evidence  lacks  sufficient  precision, 
accuracy,  and  definiteness  to  enable 
the  court  to  make  the  decree  sought, 
the  suit  will  be  dismissed.  Parker  v, 
Thomson,  21  Oregon  523. 

In  Indiana  a  motion  by  the  defend- 
ant to  dismiss  the  action  upon  the 
ground  that  the  plaintiff's  testimony 
does  not  sustain  the  complaint  is  not 
appropriate.  The  defendant  should 
ask  the  court  to  instruct  the  jury  to 
return  a  verdict  in  his  favor.  Ply- 
mouth V,  Milner,  117  Ind.  324. 

In  Lonifiana  a  suit  ma^  be  dismissed 
on  a  peremptory  exception  of  no  cause 
of  action.    Hart  v,  Bowie,  34  La.  Ann. 

323- 

Allegation  of  Insolvency, — So  a  revo- 
catory action  must  be  dismissed  for 
want  of  the  necessary  allegation  of 
the  vendor's  insolvency.  Hart  v, 
Bowie,  34  La.  Ann.  323. 

In  Minneeota  the  cause  will  not  be 
dismissed  because  addressed  to  the 
wrong  side  of  the  court,  unless  the 
plaintiff  fails  to  make  out  any  cause 
of  action  either  legal  or  equitable. 
Greenleaf  v,  Egan,  30  Minn.  316. 

4.  Van  Derlip  v.  Keyser,68  N.  Y.  443. 

ft.  Van  Derlip  v,  Keyser,  68  N.  Y. 

443. 

6.  Martin  v.  Cook  (Supreme  Ct.),  14 
N.  Y.  Supp.  329. 

7.  Alabama, — Singleton  v,  Gayle,  8 
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practice  in  such  cases  the  court  may  allow  him  to  amend.* 

BiU  Taken  Fro  Confeeio. — And  a  bill  may  be  dismissed  as  to  all  co- 
defendants  although  taken  pro  confesso  as  to  one.* 

AlBrmatiTe  Diaproof. — The  bill  may  be  dismissed  where  the  defend- 
ant affirmatively  disproves  its  allegations,'  as  by  a  full  denial  in 


h 


Port.  (Ala.)  270;  Wilkins  v.  Wilkins,  4 
Port.  (Ala.)  245;  Williams  v,  Barnes, 
28  Ala.  613. 
Florida, ^SsLuiord  v.  Cloud,  17  Fla. 

574. 

Illinois, — Glos  r.  Randolph,  133  111. 
197;  Ryan  v.  Sanford,  133  IH.  291; 
Baker  v.  Baker,  159  111.  394;  Tarleton 
V.  Vietes,  6  111.  470. 

Kentucky. — Douglass  v,  Holbert,  7  J. 
.  Marsh.  (Ky.)  i;  Simms  v,  Kirtley,  i 
\  B.  Mon.  (Ky.)  80. 

Maryland, — Abbott  v.  Golibart,  39 
Md.  554;  Worthington  v.  Herron,  39 
Md.  145. 

Massachusetts, — Chutetr.  Quincy,  156 
Mass.  189. 

Michigan, — Avery  v,  Payne,  12  Mich. 
540;  Bernier  v,  Bernier,  72  Mich.  43; 
Lock  wood  V,  Lock  wood,  43  Mich.  230. 

Mississippi. — Parker  v,  McNeill,  12 
Smed.  &  M.  (Miss.)  355;  Land  v.  El- 
liot, I  Smed.  &  M.  (Miss.)  608;  Cole- 
man V,  Lamar,  40  Miss.  775;  Berry- 
man  V,  Sullivan,  13  Smed.  &  M. 
(Miss.)  75. 

Missouri, — McKeehan  v,  McKee- 
han,  84  Mo.  403;  State  v,  Hager.  92 
Mo.  511:  Leeper  v.  Bates,  85  Mo.  224. 

New  Jersey, — Hoflf  v,  Burd,  17  N.  J. 
Eq.  201;  Mills  V.  Mills,  18  N.  J.  Eq. 

444. 

New     York, — Innes    v,    Lansing,  7 

Paige  (N.Y.)  583. 

Ohio, — Lowrenz  v,  Penn,  etc.,  10 
West.  L.  J.  (Ohio)  76;  Toledo  v. 
Northwestern  O.  N.  G.  Co.,  5  Ohio 
Cir.  Ct.  Rep.  577;  Reynolds  v,  Morris, 
7  Ohio  St.  311. 

Pennsylvania, — Best  v.  Best,  161  Pa. 
St.  515;  McLaughlin  v,  McGee,  79  Pa. 
St.  219. 

South  Carolina, — Miller  v,  Hughes, 
38  S.  Car.  513. 

Virginia, — Bowyer  v.  Giles,  etc., 
Turnpike  Co.,  9  Gratt.  (Va.)  109. 

fVisconsin. — Driggs  v,  Morely,  2 
Chand.  (Wis.)  59. 

United  5/<j/^j. —Union  Pac.  R.  Co. 
V,  Harmon,  54  Fed.  Rep.  29;  McCoy 
V,  Rhodes,  11  How.  (U.  S.)  131; 
Peeler  v,  Lathrop.  48  Fed.  Rep.  780; 
Mandeville  v,  Riggs,  2  Pet.  (U.  S.) 
482. 

England. — H olden  v,  Hearn,  i  Beav. 


445;  Hennet  v,  Luard,  12  Beav.  479; 
Sivell  V,  Abraham,  8  Beav.  598. 

Failure  to  Show  Logal  Condition. — 
Where  the  complainant  fails  to  show 
a  clear  legal  right  upon  which  his 
claim  to  equitable  relief  depends,  the 
court  may  dismiss  or,  in  the  alterna- 
tive, order  the  bill  to  be  retained  for  a 
reasonable  time  to  allow  the  complain- 
ants an  opportunity  to  establish  their 
title  at  law.  Pierce  v.  Rollins,  83  Me. 
172. 

Parformaneo  of  Conditions. — Or  where 
the  plaintiffs  fail  to  show  a  perform- 
ance of  the  conditions  on  which  their 
right  to  recovery  depends,  the  bill  may 
be  dismissed.  Walker  v,  Jeffreys,  i 
Hare  341. 

Satisfaotion  of  PlaintiiPi  Claim.— On 
payment,  satisfaction,  or  tender  of  all 
the  relief  specifically  sought  by  the 
bill,  it  may  be  dismissed.  Penny  v, 
Beavan,  7  Hare  133;  Hennet  v,  Luard, 
12  Beav.  479;  Kenny  v,  Beavan,  18  L. 
J.  N.  S.  Ch.  64;  Sivell  v,  Abraham,  8 
Beav.  598. 

A  Bill  for  BiBoovery  will  be  dismissed 
where  it  appears  at  the  hearing  that 
the  discovery  was  not  necessary.  Chil- 
dress V,  Morris,  23  Gratt.  (Va.)  802. 

Conflioting  Teotimony. — The  bill  may 
be  dismissed  although  the  testimony 
is  conflicting.  Hewitt  v,  Campbell, 
109  U.  S.  103. 

Bill  for  Spedfio  Perfonnanoo. — Where 
the  evidence  is  conflicting  and  it  is  not 
clear  that  any  contract  was  in  fact 
made,  a  bill  to  enforce  the  specific  per- 
formance of  a  contract  will  be  dis- 
missed. Haskin  v.  Agricultural  F. 
Ins.  Co.,  78  Va.  700:  Baldenberg  v. 
Warden,  14  W.  Va.  397. 

1.  Doonan  v,  Glynn,  26  W.  Va. 
225. 

Whore  Bofeotive  In  Averments. — 
Where  essentially  defective  on  the 
proofs,  a  bill  defective  in  its  aver- 
ments will  not  be  amended,  but  will  be 
dismissed  without  prejudice.  Curtis 
V,  Goodenow,  24  Mich.  18. 

2.  The  rule  with  its  exceptions  is 
stated  and  authorities  cited  in  article 
Decrees,  vol.  5.  p.  995. 

8.  Cartigue  v,  Raymond,  4  Leigh 
(Va.)  580. 
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his  answer  of  all  the  material  allegations  of  the  bill  where  no  fur- 
ther testimony  is  taken,*  unless  the  answer  discloses  material 
facts  affecting  the  merits  which  the  plaintiff  could  not  otherwise 
have  discovered,  in  which  case  the  motion  will  be  denied.* 

Time  for  Motion. — The  court  will  not  entertain  such  a  motion  on 
the  pleadings  and  testimony  before  the  regular  hearing  of  the 
cause.' 

Vn.  TEEXniATIOir  OF  THE  SUIT    BT    COITBENT,  OB    SUBMISSIOir  TO 

ABBiTBATiwr—l.  By  Consent.  (See  also  article  Stipulations.)— 
In  General. — A  suit  may  be  terminated  by  consent  of  parties ;  * 
and  a  stipulation  properly  evidenced  that  a  bill  shall  be  dismissed  * 
or  discontinued  •  will  generally  be  respected  and  enforced  by  the 
court ;  '^  and  a  judgment  by  default  taken  without  defendant's 

Anewer  Setting  np  Aooonnt. — Where 
an  answer  sets  up  an  account  stated 
and  settled,  and  such  account  is  proved 
on  the  part  of  the  defendant  and  is 
not  in  any  manner  impeached  by  the 
plaintiff,  the  bill  will  be  dismissed 
with  costs.  Endo  v*  Caleham,  Younge 
306. 

Petition  Beqniring  Payment  of  Legaey. 
— A  mere  denial,  by  the  answer  of  an 
executor,  of  the  validity  of  a  claim  set 
forth  in  a  petition  requiring  him  to 
pay  a  legacy,  will  not  authorize  the 
surrogate's  court  to  dismiss  the  peti- 
tion unless  the  answer  sets  forth  facts 
showing  that  the  claim  is  at  least 
doubtful.  Matter  of  Macaulay.  94  N. 
Y.  574. 

Prima  Faoie  Equity. — The  dismissal 
may  be  had  although  the  bill  states 
a  prima  facie  equity.  Lee  County 
Justices  V.  Fulkerson,  21  Gratt.  (Va.) 
182  ;  Royston  v,  Horner,  75  Md.  559  ; 
Douglass  V,  Holbert,  7  J.  J.  Marsh. 
(Ky.)  I. 

1.  Morrison  v,  Shuster,  I  Mackey 
(D.  C.)  190. 

Case  on  I^jnnotion. — And  it  may  be 
dismissed  although  a  case  is  made 
against  the  defendant  upon  a  motion 
for  an  injunction  upon  which  a  tem- 
porary injunction  was  issued  ex  f  arte, 
Barfield  v.  Kelly,  4  Russ.  355. 

Oath  against  Oath. — Where  the  an- 
swer is  directly  responsive  to  the  bill 
and  the  bill  is  supported  only  by  a  sin- 
gle witness  without  corroborative  cir- 
cumstances, it  will  be  dismissed.  Bent 
V.  Smith.  22  N.  J.  Eq.  560.  See  arti- 
cle Answers  in  Equity  Pleading, 
vol.  I.  p.  Qio  et  seq. 

Of  Legal  Organiiation  of  Company. — A 
plaintiff  in  equity  claimed  to  be  an  in- 
corporated company.  The  defendant 
in  his  answer  denied  that  the  company 


had  been  legally  organized,  and  called 
for  proof  of  its  organization.  The 
only  proof  was  the  gx  parte  affidavit  of 
a  witness,  which  was  excepted  to  by 
the  defendant's  counsel.  It  was  held 
that,  the  plaintiff  having  failed  to 
prove  the  legal  organization  of  the 
company,  the  bill  should  be  dismissed. 
Bowyer  v,  Giles,  etc.,  Turnpike  Co.,  9 
Gratt.  (Va.)  109. 

2.  Hawkins  v.  Sumter,  4  Desaus. 
(S.  Car.)  102. 

Simple  Denial  of  Frand. — A  bill  will 
not  be  dismissed  on  a  simple  denial  of 
fraud  in  the  answer,  where  the  facts 
lie  within  the  special  knowledge  of 
the  defendant.  Barton  v,  Rushton,  4 
Desaus.  (S.  Car.)  375. 

8.  Fuller  v.  Metropolitan  L.  Ins. 
Co.,  31  Fed.  Rep.  696. 

After  Decree.— While  the  court  has 
power,  after  a  decree  rendered  in  fa- 
vor of  the  complainant  on  pleadings 
and  proof,  to  reverse  its  decision  and 
dismiss  the  bill,  it  will  not  do  so  un- 
less its  mistake  of  fact  or  law  is 
very  clear  and  decisive,  as  the  de- 
fendant may  take  an  appeal.  Coupe 
V,  Weatherhead,  37  Fed.  Rep.  16. 

4.  See  the  cases  cited  in  the  follow- 
ing notes. 

ft,  Hurlbert  v.  Ellenberg,  65  111.  398. 

6.  Carpenter  v,  Myers,  90  Mich. 
209. 

7.  Illinois, — Hurlbert  v,  Ellenberg, 
65  111.  398  ;  Christopher  v.  Ballinger, 
47  111.  107. 

Indiana. — Dallin  v,  Mclvor,  12  Ind. 
App.  150. 

Iowa, — Rogers  v,  Gwinn,  21  Iowa 
58. 

Kansas, — Aydelotte  v,  Brittain,  29 
Kan.  98. 

AV»/«^^.— McGrath  v,  Balser,  6  B, 
Mon.  (Ky.)  142. 
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knowledge,  in  violation  of  such  a  stipulation,  may  be  set  aside  as  a 
fraud  upon  the  defendant.^ 

Writton  Coniont. — A  written  stipulation  should  properly  be  signed 
and  filed,  and  the  written  consent  of  the  adverse  party  is  some- 
times expressly  required  by  statute  in  order  to  authorize  a  dis- 
missal.* 

Attorney'i  Bightt. — The  right  of  an  attorney  to  costs  cannot  be 
defeated  by  such  an  agreement,'  but  ordinarily  his  consent  is  not 
required.*      Under  code  procedure  the  attorney  must  be  notified 

Maryland, — Chase's  Case,  i  Bland 
(Md.)  ao6. 

Pennsylvania, — Bartholomew's  Es- 
tate, 155  Pa.  St.  283. 

Tennessee, — Jones  v,  Kimbro,  6 
Humph.  (Tenn.)3i9. 

England. — Tebbutt  v.  Potter.  4  Hare 
164  ;  Askew  v.  Millington,  9  Hare  65 ; 
Robison  v,  Manuelle,  2  H.  &  Tw.  402. 

At  Ezpenss  of  Coparty. — Bui  it  will 
not  be  enforced  at  the  expense  of  a  co- 
party  not  consulted.  Fowler  v,  Hos- 
mer  (Mich.  1895).  62  N.  W.  Rep.  1028. 

Potition  in  Intorrtntion.— So  where  a 
petition  has  been  filed  in  intervention, 
the  dismissal  or  discontinuance  may 
be  refused.  Ikerd  v,  Postlewhaite,  36 
La.  Ann.  236,  holding  that  in  such  a 
case  the  parties  should  not  be  allowed 
to  dismiss  by  consent,  but  that  the  peti- 
tioner should  be  allowed  to  intervene 
subject  to  the  right  of  either  party  to 
have  the  intervention  dismissed  by 
proper  exception. 

Constrnction  of  Statnto. — Where  a  stat- 
ute provides  that  either  party  may  dis- 
miss an  action  on  the  written  consent  of 
the  other,  either  party  has  a  legal  right 
to  have  such  a  stipulation  enforced  hy  a 
judgment  of  the  court;  and  an  order 
setting  aside  the  stipulation  against 
his  objection  deprives  him  of  a  posi- 
tive legal  right.  Rogers  v.  Green- 
wood. 14  Minn.  333. 

Agreement  by  Infknt  Plaintiib.— 
Where  a  motion  to  dismiss  is  based 
upon  a  paper  purporting  to  be  an 
agreement  to  discontinue  entered  into 
by  infant  parties,  it  is  properly  over- 
ruled, as  such  an  agreement  is  a  con- 
tract which  may  be  avoided  by  the 
infants.  Hopkins  v.  Virgin,  11  Bush 
(Ky.)  677. 

Motion  for  Konsnit. — A  motion  for 
judgment  as  in  the  case  of  nonsuit 
may  be  granted  after  the  settlement 
of  the  suit  between  the  parties,  even 
though  the  agreement  be  by  parol. 
Merritt  v.  Seacord,  i  How.  Pr.  (N. 
Y.  Supreme  Ct.)95. 


1.  Dallin  v,  Mclvor,  12  Ind.  App. 
150. 

2.  Stoutenborough  v.  Board  of  Edu- 
cation, 104  Cal.  667. 

8.  Payn  v.  Parks,  i  How.  Pr.  (N. 
Y.  Supreme  Ct.)g4;  Heister  v.  Deo, 
17  N.  J.  L.  438;  Carpenter  v,  Myers, 
90  Mich.  209;  Jackson  v.  Cole,  81 
Mich.  440:  Henchey  v.  Chicago,  41 
in.  136. 

Payment  of  Coiti  Not  Direeted.— The 
court  will  not  direct  the  payment  of 
costs,  Wormer  v,  Canovan,  7  Lans. 
(N.  Y.)  36;  Power  v.  Kent,  i  Cow. 
(N.  Y.)  172;  Talcott  V.  Bronson,  4 
Paige  (N.  Y.)  501;  but  will  set  aside 
the  settlement  and  permit  the  attorney 
to  proceed  to  judgment  and  perfect 
his  lien  for  costs,  Wormer  v,  Canovan, 
7  Lans.  (N.  Y.)  36;  Talcott  v.  Bronson, 
4  Paige  (N.  Y.)  501;  or  grant  an  order 
vacating  an  order  of  discontinuance 
without  costs  unless  the  plaintiff  shall 
pay  the  defendant's  attorney's  costs, 
Wormer  v,  Canovan,  7  Lans.  (N.  Y.) 
36. 

After  Snbmiition  in  Supreme  Court. — 
A  stipulation  signed  by  the  parties 
without  the  knowledge  or  consent  of 
the  appellant's  attorney,  for  a  discon- 
tinuance of  a  case  after  its  submission 
in  the  Supreme  Court  and  for  an  affirm- 
ance of  judgment  without  costs,  will 
not  be  treated  as  valid  by  the  court. 
Jackson  v.  Cole,  81  Mich.  440. 

Absenee  of  Attorney. — The  dismissal 
on  a  stipulation  signed  by  plaintiff 
only  should  not  be  granted  in  the  ab- 
sence of  plaintiff's  attorney.  Henchey 
V,  Chicago,  41  111.  136. 

Retention  of  Sam. — When  the  defend- 
ant retains  on  the  stipulation  sufficient 
funds  conceded  to  belong  to  the  plain- 
tiff to  pay  the  plaintiff's  attorney,  and 
fails  to  do  so,  the  attorney  may  recover 
judgment  thereon  for  the  sum  so  re- 
tained by  the  defendant.  Carpenter 
V.  Myers,  90  Mich.  209. 

4.  Heister  v.  Den,  17  N.  J.  L. 
438. 
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or  the  discontinuance  will  be  refused.* 

The  Agreement  must  be  Entered  in  order  to  terminate  the  jurisdiction 
of  the  court."-^ 

Gonstmotion  of  the  Agreement. — Such  agreements  are  regarded  as 
especially  within  the  supervision  and  control  of  the  court,'  and 
even  where  they  are  supported  by  a  legal  consideration  the  court 
will  be  very  liberal  in  relieving  parties  from  the  effect  of  them.^ 

Bevooation  of  Agreement. — An  agreement  to  discontinue  a  suit  may 
be  revoked  at  the  option  of  either  party  where  it  was  made  with- 
out consideration  and  where  the  costs  of  the  discontinuance  have 
not  been  paid  nor  the  order  entered.* 

2.  By  Submission  to  Arbitration — in  General. — The  selection  by 
the  parties  to  an  action,  of  a  different  tribunal  from  the  one  where 


1.  Eberhardt  v,  Schuster,  lo  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  374. 

2.  Hutchings  v.  Buck,  32  Me.  277; 
Berks,  etc.,  Turnpike  Co.  v,  Hendel, 
II  S.  &  R.  (Pa.)  123;  Bridges  v.  Vick, 
2  Humph.  (Tenn.)  516;  Jewell  v, 
Blankenship,  10  Yerg.  (Tenn.)  439; 
Nichols  V.  State  Bank,  45  Minn.  T02; 
Cummins  v,  Blair,  18  N.  J.  L.  151. 
See  supra,  V.  2,  Entry  of  Order, 

Lien  Continnes  until  Entry  Made. — 
Where  parties  settle  an  attachment 
out  of  court,  the  action  continues  and 
the  lien  holds  good  for  all  creditors 
who  may  apply  or  enter  rules  under 
the  statute  before  the  discontinuance 
is  entered.  Smith  v.  Warden,  35  N. 
J.  L.  346. 

Snificient  Entry. — An  entry  of  the 
court  on  the  trial  list,  *'  settled  as  per 
writing  filed,"  was  held  a  sufficient 
entry  of  the  discontinuance.  Sher- 
wood V,  Yeomans,  11  W.  N.  C.  (Pa.) 

397. 

In  an  Action  of  Replevin  plaintiff  and 
defendant  appeared  before  a  justice 
and  caused  the  following  entry  to  be 
made:  *'  By  agreement  of  both  parties 
this  suit  is  dismissed  and  the  sheriff 
is  ordered  to  return  said  goods  to  the 
defendant  from  whose  possession  they 
were  taken."  It  was  held  that,  inde- 
pendently of  the  question  of  the  juris- 
diction of  the  justice,  it  was  a  valid 
agreement  to  dismiss  the  action,  and 
that  if  the  property  was  in  possession 
of  the  sheriff  it  was  his  duty  to  return 
it  to  the  party  from  whom  he  had 
taken  it.     Wilcox  v.  Brown,  20  Neb. 

355. 

As  between  the  Parties. — But  a  mere 
agreement  to  dismiss  may  act  as  a 
dismissal  as  between  the  parties, 
Lambie    v.    Wibert  (Tex.   Civ.   App. 


1895),  31  S.W.  Rep.  225;  Scott  V,  Reedy, 
5  Am.  Law  Rec.  (Ohio)  367;  Buhl  v. 
Trowbridge,  42  Mich.  44;  Moon  v. 
Hunter,  2  Jur.  63;  and  renders  a  plea 
of  intervention  filed  by  the  parties 
thereafter  too  late,  Lambie  v,  Wibert 
(Tex.  Civ.  App.  1895),  31  S.  W.  Rep. 
225. 

S.  Van  Nuys  v.  Titsworth,  57  Hun 
(N.  Y.)  5. 

Cement  of  Ezeentor. — Where  a  con- 
senting party  is  an  executor  the  terms 
of  the  dismissal  by  consent  must  be 
approved  by  the  court,  Warwick  v. 
Cox,  9  Hare  App.  xiv.,  where  the 
court  said  :  "The  bill  might  be  dis- 
missed by  consent,  and  the  parties 
might  carry  out  their  arrangements 
out  of  court ;  but  if  they  were  to  be 
made  part  of  the  order  of  the  court 
the  court  must  be  satisfied  that  the  ar- 
rangement was  proper  for  the  execu- 
tors as  trustees  to  enter  into." 

4.  Van  Nuys  v,  Titsworth,  57  Hun 
(N.  Y.)  5. 

Improvident  Agreement.— And  it  is 
sufficient  ground  for  relief,  that  the 
agreement  was  entered  into  improvi- 
dently  or  unadvisedly.  Van  Nuys  v. 
Titsworth.  57  Hun  (N.  Y.)  5. 

Undue  Inflnenoe. — Fraud  or  undue  in- 
fluence is  not  absolutely  necessary 
to  justify  the  court  in  setting  the 
agreement  aside.  Van  Nuys  r.  Tits- 
worth, 57  Hun  (N.  Y.)  5. 

ft.  Monell  V,  Cole,  Clarke  Ch.  (N. 
Y.)  221. 

Agreement  under  8eaL — But  where 
an  agreement  to  take  a  case  out  of 
court  was  under  seal,  and  an  entry 
was  made  pursuant  thereto,  it  was 
held  that  it  could  not  be  rescinded  by 
one  party  alone.  Hutchings  v.  Buck, 
32  Me.  277. 
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the  cause  is  pending,  works  a  discontinuance  of  the  cause.'  It  is 
accordingly  discontinued  by  a  submission  thereof  to  arbitrators,* 
or  by  a  reference  of  a  pending  suit  at  common  law,*  or  by  an 
entry  into  a  statutory  submission  of  the  cause  to  arbitrators  ;*  and 
after  such  discontinuance  the  court  is  destitute  of  jurisdiction,* 
and  the  defendant  may  plead  the  fact  in  bar  to  further  proceed- 
ings.* It  is  immaterial  that  the  arbitrators  have  not  consented 
to  act,''  and  their  failure  or  express  refusal  to  undertake  the  arbi- 


1.  Hearne  v.  Brown,  67  Me.  156; 
Mooers  v,  Allen,  35  Me.  276;  Jewell  v, 
Blankenship,  10  Yerg.  (Tenn.)  439. 

Waiver  of  DiioontiAiiaiioo  by  Arbitra- 
tion.— A  failure  to  move  for  a  discon- 
tinuance at  a  proper  time,  the  filing  of 
exceptions  to  the  award,  and  demand- 
ing the  judgment  thereon,  waives 
the  discontinuance  effected  by  sub- 
mission. Snodderly  v.  Weaver,  i 
Coldw.  (Tenn.)  256. 

By  Extn^ndioial  Agroomont.  —  An 
agreement  entitled  in  one  suit  by 
which  another  in  a  different  court  be- 
tween the  same  parties  was  to  be  dis- 
continued on  the  appointment  of  arbi- 
trators to  settle  both,  was  held  to  be 
extrajudicial  because  not  in  accord- 
ance with  the  statute,  but  not  void, 
and  there  was  nothing  left  of  either 
suit.     Gibson  v.    Burrows,  41   Mich. 

713. 

2.  California. — Gunter  v.  Sanchez, 

1  Cal.  4S;  Draghicevich  v,  Vulicevich, 
76  Cal.  378. 

Illinois. ^^t^vt  V.  Mitchell,  15  III. 
297;  Cunningham  v,  Craig,  53  111.  252. 

Maine. — Mooers  v.  Allen,  35  Me. 
276;  Crooker  v.  Buck,  41  Me.  358. 

Michigan. — Vanderhoof  v.  Dean,  i 
Mich.  463;  Dunn  v.  Sutliff,  i  Mich.  24. 

New  York. — Larkin  v.  Robbins,  2 
Wend.(N.  Y.)  505;  Towns  v.  Wilcox, 
12  Wend.  (N.  Y.)  503;  Smith  v.  Barse, 

2  Hill  (N.  Y.)  3S7:  Camp  v.  Root,  iS 
Johns.  (N.  Y.)  22;  Ex  p.  Wright.  6 
Cow.  (N.  Y.)  399;  People  v.  Onondaga 
C.  PI..  I  Wend.  (N.  Y.)  314;  Monroe 
Bank  v.  Widner,  11  Paige  (N.  Y.)  529; 
Ressequie  v.  Brownson,  4  Barb.  (N.  Y.) 
541;  Wilson  V.  Williams.  66  Barb.  (N. 
Y.)  209;  Buel  V.  Dewey,  22  How.  Pr. 
(N.  Y.  Supreme  Ct.)  342:  McNulty  v. 
Solley,  95  N.  Y.  242;  Dederick  v. 
Richley,  19  Wend.  (N.  Y.)  108;  Jordan 
V.  Hyatt,  3  Barb.  (N.  Y.)  275:  Wells  v. 
Lane,  15  Wend.  (N.  Y.)  99;  West  v. 
Stanley,  i  HiU  (N.  Y.)  69. 

Wisconsin* — Bigelow  v.  G088,  5  Wis. 
421:  Mauckey  v.  Pierce,  3  Wis.  307. 

Disehargo  of  Suroty. — Accordingly  a 
surety  for  costs  is  discharged.  Dunn 
ff.  Sutliff*  I  Mich.  24. 


Aftar  AppeaL— And  even  after  an 
appeal  a  submission  of  the  *' action" 
to  arbitration  discontinues  all  legal 
proceedings  in  the  cause,  and  the  judg- 
ment can  no  longer  be  acted  on.  Gros- 
venor  v.  Hunt,  11  How.  Pr.  (N.  Y. 
Supreme  Ct.)  355. 

Appeal  Not  Dismistod. — The  submis- 
sion of  a  cause  to  arbitration  after  an 
appeal  from  the  judgment  of  a  justice 
therein  works  a  discontinuance  of  the 
suit,  not  a  dismissal  of  the  appeal. 
Muckey  v.  Pierce,  3  Wis.  307;  Dolph 
V.  Clemens,  4  Wis.  181. 

Where  Hot  lAOlnded  in  Statutory 
Gronndi. — But  a  discontinuance  is  not 
effected  by  a  mere  submission  to  arbi- 
tration where  the  exclusive  modes  of 
dismissal  are  prescribed  by  statute 
and  do  not  include  submission  to  ar- 
bitration, as  a  discontinuance  is  but 
a  species  of  dismissal.  Hunsden  v, 
Churchill,  20  Minn.  408. 

8.  Hearne  v.  Brown,  67  Me.  156; 
Green  v.  Patchin.  13  Wend.  (N.  Y.) 
293. 

Not  aeoording  to  Statute. — A  refer- 
ence not  according  to'statute  and  with- 
out a  stipulation  continuing  the  cause 
in  court  and  providing  for  judgment 
on  the  report  of  the  referee  is  the 
same  as  a  submission  to  arbitrators, 
and  operates  as  a  discontinuance  of 
the  action.  Hills  v.  Passage,  21  Wis. 
294. 

4.  Hearne  v.  Brown,  67  Me.  156. 

Mast  be  Closely  Followed.— When  the 
cause  is  submitted  pursuant  to  a  stat- 
ute the  jurisdiction  of  the  court  will 
not  be  divested  unless  the  statute  is 
strictly  followed.  Cox  v.  Giddings, 
9  Tex.  44. 

ft.  Draghicevich  v.  Vulicevich,  76 
Cal.  378. 

Sabeoquent  Entry  of  Bifoontinnanoe. — 
As  a  cause  is  out  of  court  after  the 
jurisdiction  of  the  arbitrators  has  at- 
tached, the  entry  of  the  discontinu- 
ance on  the  docket  thereafter  is  void. 
Horn  V,  Roberts,  i  Ashm.  (Pa.)  45. 

6.  Towns  V.  Wilcox,  12  Wend.  (N. 
Y.)  503. 

7.  McNulty  V.  Solley,  95  N.  Y.  242. 
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tration  does  not  revive  the  action,*  as  the  discontinuance  is 
wrought  by  the  effect  of  the  mere  agreement  alone,*  although  the 
agreement  to  submit  be  by  parol.* 


1.  McNulty  V.  Solley,  95  N.  Y.  242; 
Buel  V,  Dewey,  22  How.  Pr.  (N.  Y. 
Supreme  Ct.)  342;  Reeve  v,  Mitchell, 
15  III.  297;  Larkin  v,  Robbins,  2  Wend. 
(N.  Y.)  505;  Towns  V.  Wilcox,  12  Wend. 
(N.  Y.)  503. 

*' There  is  no  injustice  in  this  rule. 
It  was  in  the  power  of  the  parties  either 
to  ascertain  beforehand  whether  the 
persons  named  would  accept  the  office 
of  arbitrators,  or  to  so  qualify  their 
agreement  as  to  make  it  conditional 
on  their  acceptance,  or  that  proceed- 
ings in  the  suit  should  only  be  stayed 
until  an  award  made,  or  no  longer  than 
a  specified  time,  and  then  cease  to  be 
of  eflfect  unless  an  award  was  made." 
McNulty  V,  Solley,  95  N.  Y.  245. 

2.  McNulty  V,  Solley,  95  N.  Y.  242. 

B«vooation  of  Sabmiision. — According- 
ly the  discontinuance  is  not  affected 
by  the  subsequent  revocation  of  the 
submission.  McNulty  v.  Solley,  95  N. 
Y.  242;  Smith  V.  Barse,  2  Hill  (N.  Y.) 
387. 

New  Hampshire,  Conneoticnt,  and  Ver- 
mont.— In  JVfw  Hampshire  a  mere  sub- 
mission does  not  act  as  a  discontinu- 
ance, and  where  it  is  subsequently 
withdrawn  the  suit  proceeds,  Lary  v, 
Goodnow,  48  N.  H.  170;  Chapman  v, 
Seccomb,  36  Me.  102;  Dinsmore  v.  Han- 
son, 48  N.  H.  413;  unless  it  expressly 
appears  that  a  discontinuance  was  ac- 
tually intended,  Elliott  v,  Quimby,  13 
N.  H.  181;  Lary  v.  Goodnow,  48  N.  H. 

174. 

In  Lary  v.  Goodnow,  48  N.  H.  175, 
the  court  said:  **In  the  precedents  we 
find  no  forms  of  pleas  in  bar  founded 
upon  a  submission  alone,  without  an 
award.  So  it  is  laid  down  in  Com. 
Dig.,  tit.  Accord,  Arbitrament.  D.  2, 
that  an  award  is  a  good  bar  without 
showing  performance,  if  the  plaintiff 
have  a  remedy  to  enforce  it;  but  if 
there  be  no  remedy,  it  is  not  a  good 
bar.  So  is  Crafts  v,  Harris,  Carth.  187: 
Yet  if  the  time  of  performance  is  past, 
arbitrament  is  no  bar  without  showing 
performance.  Com.  Dig.,  Accord,  Ar- 
bitrament, D.  2;  3  Ch.  PI.  927,  note  W. ; 
Cald.  on  Arb.  420;  Bacon's  Abr.,  Arbit- 
rament and  Award,  G.  In  Cald.  on 
Arb.  45,  it  is  laid  down  that  a  submis- 
sion to  reference  is  not  an  implied 
stay  of  proceedings  in  a  suit  already 


commenced.  In  Lowes  v.  Kermode,  8 
Taunt.  146,  4  E.  C.  L.  51,  the  court 
refused  to  stay  proceedings,  because 
after  issue  joined  the  cause  was  re- 
ferred and  an  award  made,  but  whether 
before  or  after  revocation  was  in  dis- 
pute; the  court  say  the  award  should 
be  pleaded,  when  the  plaintiff  might 
reply  or  demur.  In  Green  v.  Pole,  6 
Bing.  443,  19  E.  C.  L.  125,  there  was  a 
verdict  ifor  road  damages,  subject  to  an 
award  of  arbitrators,  and  after  a  partial 
hearing  the  plaintiff  revoked  the  sub- 
mission and  gave  notice  of  trial.  The 
court  refused  to  stay  proceedings,  upon 
the  ground  that  it  had  no  power  where 
the  submission  was  not  by  rule  of 
court." 

The  same  rule  is  declared  in  Con- 
necticut, Nettleton  v.  Gridlev,  21  Conn. 
533. 

And  in  Vermont,  Hayes  v,  Blanch- 
ard,  4  Vt.  210. 

In  Michigan  it  was  held  that  an  agree- 
ment to  arbitrate  which  did  not  con- 
form to  the  statute  and  which  contained 
no  covenant  not  to  sue  could  only  be 
enforced  by  action,  and  was  no  bar  to 
the  pending  suit.  •*  It  certainly  seems 
difficult,"  said  the  court,  "to  discover 
how  a  mere  executory  contract  can 
operate,  ipso  facto^  upon  a  lawsuit 
pending  or  not  pending."  Callanan  v. 
Port  Huron,  etc.,  R.  Co.,  61  Mich.  19. 

S.  Ressequie  v,  Brownson,  4  Barb. 
(N.  Y.)  541. 

Contra. — In  New  Jersey  it  is  said  that 
an  agreement  in  pais  to  make  a  com- 
mon-law submission  to  referees  does 
not  of  itself  work  a  discontinuance  of 
the  cause,  unless  the  agreement  is  en- 
tered of  record.  Paulison  v.  Halsey, 
38  N.  J.  L.  488,  where  the  court  said: 
**  It  did  not  itself .  oust  the  court  of 
jurisdiction  or  make  it  erroneous  for 
the  court  to  proceed  in  the  cause  ;  it 
merely  could  give  the  defendants  a 
right  to  come  and  show  the  fact  to  the 
court,  and  ask  that  a  discontinuance  be 
entered.  If  instead  of  doing  this  the 
defendants  not  only  permitted  the 
plaintiff  to  proceed  in  the  cause,  but 
also  themselves  actually  took  part  in 
the  proceedings  until  final  judgment 
was  rendered,  the  continuance  of  the 
suit  was  their  own  act.  However  sol- 
emnly the  parties  had  agreed  to  dis- 


959 


Volume  VI. 


Tanination  bj  Qmumt, 


DISMISSAL. 


or  Subaiuion  to  ArUtration. 


Extent  of  Prinoiplo. — The  rule  obtains  equally  at  law  and  in  equity  ^ 
and  under  code  procedure.* 

limiutioii  of  Prinoipio. — The  rule  is  not  absolutely  inflexible,  and 
the  intent  of  the  parties  as  to  the  termination  of  the  suit  will 
largely  control;'  and  whereby  the  terms  of  the  agreement  the 
action  is  to  remain  upon  the  docket  and  a  judgment  is  to  be  en- 
tered thereon  in  accordance  with  the  award  of  referees  the  suit  is 
not  discontinued.* 


continue,  it  remained  open  for  them 
nevertheless  by  consent  not  to  dis* 
continue." 

1.  Cunningham  v»  Craig,  53  111.  352. 

2.  Lorillard  v,  Philadelphia,  etc., 
Nav.  Steam  Co.,  i  N.  Y.  Month.  L. 
Bui.  12. 

How  Shown. —The  fact  of  submission 
must  be  shown  on  a  motion  to  dismiss 
by  affidavits.  Muckey  v.  Pierce,  3  Wis. 
307. 

Whore  Sabmiidon  Disputed.— Where 
the  fact  of  the  submission  is  disputed 
the  evidence  in  respect  thereto  should 
be  preserved  in  a  bill  of  exceptions,  as  in 
the  absence  of  proof  to  the  contrary  it 


nan  v.  Port  Huron,  etc.,  R.  Co.,  61 
Mich.  15;  Susong  v»  Jack,  i  Heisk. 
(Tenn.)4i5;  Eddings  v.  Gillespie.  12 
Heisk.  (Tenn.)  548;  Bridges  v.  Vick.  2 
Humph.  (Tenn.)  516;  Crockett  v.  Beaty, 
7  Humph.  (Tenn.)  66. 

In  Ex  /.  Wright,  6  Cow.  (N.  Y.)  399, 
the  court  said:  **  A  general  submission 
to  arbitration  is  a  discontinuance.  Not 
so  of  a  submission  where  a  judgment 
on  the  report,  or  a  cognovit^  is  to  fol- 
low. By  the  very  terms  of  the  submis- 
sion the  cause  is  to  be  continued  in 
court." 

Award  to  be  Paid  or  Suit  Frooeed. — 
Where  the  arbitrators  awarded  a  cer- 


willbe  presumed  that  the  court  decided    tain  sum,  with  the  provision  that  if  it 


correctly  that  there  was  a  submission. 
Cunningham  v.  Craig,  53  111.  252. 

8.  Grosvenor  v.  Hunt,  ii  How.  Pr. 
(N.  Y.  Supreme  Ct.)  355;  Van  Slyke  v, 
Lettice.  6  HiU  (N.  Y.)6io. 

In  the  case  last  cited,  after  an  appeal 
to  the  Common  Pleas  had  been  taken 
from  a  judgment  in  a  justice's  court 
the  parties  submitted  to  arbitration 
*'  the  matters  at  issue  between  them  in 
the  suit  pending  in  the  Common  Pleas," 
and  it  was  agreed  between  them  as  fol- 
lows: "All  further  proceedings  in  said 
suit  at  /aw  are  to  be  hereby  stayed  and 
ended,  and  the  award  or  determi- 
nation of  the  said  arbitrators  in  the  said 
matter  is  to  be  final."  The  arbitrators 
did  not  agree  upon  an  award,  an  action 
was  brought  in  the  Common  Pleas 
upon  the  judgment  before  the  justice, 
and  the  submission  was  set  up  as  a 
bar;  but  the  plaintiff  recovered,  and  the 
defendant  brought  a  writ  of  error.  The 
court  said  at  the  conclusion  of  the 
opinion  in  the  case:  "These  parties  in- 
tended to  blot  out  and  end  the  suit  at 
law,  from  its  commencement  before  the 
justice  to  its  termination  in  the  Com- 
mon Pleas,  by  the  substituted  arrange- 
ment to  arbitrate  ;"  and  the  judgment 
below  was  reversed. 

4.  Hearne V.Brown. 67 Me.  I56;^jf/. 
Wright.  6  Cow.  (N.  Y.)  399:  Green  v, 
Patchin,  13  Wend.  (N.  Y.)  293;  Calla- 


were  not  paid  the  suit  should  proceed, 
it  was  held  that  the  action  was  not  in- 
tended to  be  discontinued  until  the 
award  was  paid.  Lary  v,  Goodnow, 
48  N.  H.  174. 

ImpUed  Agreement  Sni&eient.— The  in- 
tention of  the  parties  that  the  cause  is 
to  remain  on  the  docket  until  an  award 
is  made  may  be  inferred  by  implication, 
and  will  accordingly  be  implied  from 
a  stipulation  that  judgment  shall  be 
entered  on  the  report  or  award.  Lary 
V,  Goodnow,  48  N.  H.  170;  Weare  v, 
Putnam,  56  N.  H.  49. 

Submission  by  Arbitration  Bond.— In 
Rogers  v.  Nail,  6  Humph.  (Tenn.)  29, 
it  was  held  that  the  court  had  power 
to  enter  up  judgment  upon  an  award 
made  in  a  case  pending  in  court,  though 
the  submission  was  by  arbitration  bond 
and  not  by  rule  of  court,  provided  the 
submission  contained  a  stipulation  that 
the  award  should  be  made  the  judg- 
ment of  the  court. 

Beferenee. — The  submission  of  a  cause 
pending  in  court  to  referees  to  hear 
and  determine  the  same  is  not  to  be 
considered  as  an  arbitration  by  which 
the  cause  will  be  discontinued.  Gunter 
V.  Sanchez,  i  Cal.  45. 

Effect  of  Incorporation  of  a  Stay. — 
Where  a  stay  of  proceedings  "pending 
the  award  of  said  arbitrators"  is  in- 
corporated in  the  submission,  it  indi- 
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Effeeu  No  Bur. — A  submission  to  arbitration  is  in  any  event  no 
bar  to  the  action,  as  it  operates  merely  as  a  discontinuance.* 

VnL  By  the  Coubt  op  Its  Owh  Motioh.— The  court  may  dis- 
miss or  discontinue  a  suit,  or  nonsuit  a  plaintiff,  of  its  own  motion, 
(or  any  appropriate  objection  which  is  fatal  to  the  jurisdiction  of 
the  court,*  or  where  the  retention  of  the  cause  would  be  against 
public  policy.' 

IX.  IMFLIEB  DIB1U88AL8. — A  dismissal  may  be  implied  by  oper- 
ation of  law  from  a  proceeding  which  effectually  terminates  the 
suit.* 


cates  an  intention  not  to  have  the 
submission  operate  as  an  absolute  dis- 
continuance, but  to  suspend  proceed- 
ings until  the  award;  the  making  of 
the  award  in  the  absence  of  any  stipu- 
lation for  the  entry  of  the  judgment 
discontinues  the  action.  Jacoby  v, 
Johnston,  i  Hun  (N.  Y.)  242. 

1.  Muckey  v.  Pierce,  3  Wis.  307, 
holding  that  if  the  submission  should 
be  revoked,  a  new  suit  may  be  com- 
menced and  prosecuted  to  judgment 
notwithstanding  the  submission. 

BefoMl  of  Beferee  to  Aot. — An  agree- 
ment to  refer  an  action  pending  in 
court  with  a  stipulation  that  it  shall 
be  withdrawn,  each  party  to  pay  his 
own  costs,  becomes  inoperative,  and 
the  action  may  stand  for  trial,  if  either 
of  the  referees  declines  to  act.  Hearne 
V.  Brown,  67  Me.  156. 

2.  Want  of  Evidenoe. — As  where  there 
is  a  total  want  of  evidence  to  sustain  the 
plaintiff's  cause  of  action.  Bragdon  v, 
Appleton  Mut.  F.  Ins.  Co.,  42  Me. 
259;  Cole  V.  Bodfish,  17  Me.  310;  San- 
ford  V.  Emery,  2  Me.  5;  Perley  v.  Lit- 
tle, 3  Me.  97;  Pray  v.  Garcelon,  17  Me. 
145;  Head  v.  Sleeper,  20  Me.  314; 
Wentworth  v. Leonard,  4  Cush.  (Mass. ) 
414:  Edwards  v,  Louisa  County,  89 
Iowa  499. 

Aftor  Motion  Deniod. — The  court  may 
dismiss  even  after  a  motion  made  by 
the  defendant  has  been  denied  and 
where  no  further  motion  is  made. 
Couch  V,  Charlotte,  etc.,  R.  Co.,  22  S. 
Car.  560. 

InCVianoory. — The  same  rule  obtains 
in  chancery  on  a  total  failure  of 
proof,  Fougeres  v.  Jones,  66  Fed.  Rep. 
317;  or  where  the  bill  is  multifarious, 
Chew  V,  Baltimore  Bank,  14  Md. 
299. 

Failure  to  PayCooti. — Where  a  cause 
is  continued  on  the  express  condition 
that  the  plaintiff  pay  the  costs  already 
accrued  before  the  next  term,  the  court 

6  Encyc.  PI.  &  Pr.— 61.  9^ 


may  dismiss  on  its  own  motion  for  non- 
compliance. Torrey  v.  Slaughter,  104 
Ala.  552. 

Oonnterolaim.—But  acourt  cannot  of 
its  own  accord  dismiss  without  preju- 
dice a  cause  of  action  or  a  counterclaim 
properly  pleaded  in  the  action.  Nul- 
sen  V.Wagner,  2  Cine.  Super.  Ct.  Rep. 
(Ohio)  258,  where  the  court,  in  con- 
struing a  statute  allowing  defendant 
to  withdraw  a  counterclaim,  said:  **  It 
will  be  seen  that  the  court  sua  sponte 
at  no  time  has  tne  power  to  dismiss  or 
avoid  the  responsibility  of  trying  a 
counterclaim  or  set-off  properly  plead- 
ed in  an  action.  It  can  only  do  so  on 
the  motion  of  the  party  pleading  the 
same;  and  he  must  make  his  motion 
before  the  cause  is  submitted  to  the 
court  for  decision.  Such  counterclaim 
or  set-off  is  a  distinct  action  prose- 
cuted by  a  defendant  against  a  plain- 
tiff under  an  authority  given  by  stat- 
ute, and  a  court  can  no  more  dismiss  it 
or  avoid  the  responsibility  of  trying  it 
except  on  the  motion  of  the  defendant, 
who  has  the  right  to  control  it  before 
it  is  submitted  for  decision  upon  its 
merits  to  a  court  or  jury,  than  [it 
can]  dismiss  the  plaintiff's  action  un- 
der lik«  circumstances  and  upon  like 
terms.  If  such  a  power  existed  in 
courts,  a  party  might  be  driven  to  bring 
an  indefinite  number  of  actions  and 
never  be  able  to  get  a  judgment  in  one 
of  them  though  entitled  to  relief  from 
the  first,  the  court  every  time  declin- 
ing to  try  the  cause." 

Ezeoption. — The  dismissal  is  subject 
of  course  to  defendant's  right  to  ex- 
cept. Bragdon  v,  Appleton  Mut.  F. 
Ins.  Co.,  42  Me.  259;  Cole  ».  Bodfish, 
17  Me.  310. 

8.  Valentine  v.  Stewart,  15  Cal. 
3S7,  where  an  action  was  brought  on 
an  agreement  to  borrow  money  for 
use  in  a  business  interdicted  by  law. 

4.   By  Setting  Asidt   Judgment. —An 
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In  like  manner  a  discontinuance  may  be  implied.^ 
Entry. — In  such  cases  of  course  no  entry  is  required. 
X.  Waiteb— 1.  Of  Eight  to  DiimiM— in  Oenerat— A    defendant 
may  waive  his  right  to  have  the  cause  dismissed  for  a  defect  in  the 
proceedings,*   by  any  act  which  recognizes  the  cause  as  legiti- 
mately in  court  for  trial  on  the  merits,^  as  by  proceeding  to  trial 


order  setting  aside  a  judgment  in  an 
action  of  tort  after  the  death  of  the 
plaintiff  is  equivalent  to  a  dismissal  of 
the  suit.  Marguard  v,  Rieter,  30  Mo. 
248. 

£j  Bartnal.— Where  the  statute 
makes  no  provision  for  a  new  trial  or 
remand  of  the  cause,  a  judgment  re- 
versing a  judgment  of  a  justice  of  the 
peace  on  an  appeal  on  questions  of  law 
alone,  operates  as  a  dismissal  of  the 
action  there.  Terryll  v,  Bailey,  27 
Minn.  304;  Daley  v»  Mead,  40  Minn. 
382. 

So  a  bill  brought  to  enforce  a  judg- 
ment at  law  is  dismissed  by  the  re- 
versal of  the  judgment  pending  the 
bill.     Brown  r.  Troup,  33  Miss.  35. 

Inoontisteiit  Stepi. — Any  step  in  the 
proceedings  which  is  inconsistent  with 
the  position  in  the  case  of  a  portion  of 
codefendants  as  parties,  may  operate 
as  an  implied  dismissal.  Black  v. 
Womer,  100  111.  328;  Davis  v.  Taylor, 
41  111.  405.: 

Party  Omitted  on  Appeal  — Where,  on 
appeal  from  a  judgment  of  a  magis- 
trate to  an  intermediate  court  for  trial 
de  navo^  the  plaintiff  appellant  fails  to 
bring  into  the  appellate  court  a  party 
defendant  below,  the  failure  operates 
as  a  dismissal  or  discontinuance  of  the 
suit  as  to  him.     Callaghan  v,  Myers, 

89  111.  568. 

Biimiiial  as  to  Portion  of  the  Defend- 
ants.—See  j«/rfl,  IV.  13.  If-  (i)  General 
Rule, 

1.  Mock  V.  Walker,  42  Ala.  668; 
Black  V.  Womer.  100  111.  328;  Kent  v. 
Popham,  6  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  336. 

By  Judgment  against  One  Defendant 
Only  — A  judgment  against  one  of  two 
joint  defendants  is  an  implied  discon- 
tinuance against  the  other  although 
no  formal  order  of  dismissal  be  en- 
tered. Hunt  V.  Anderson,  33  Miss. 
559;  Davis  V.  Taylor,  41  111.  408; 
Lochnitt  v.  Stockon,  31  111.  App.  217. 

Confession  of  Judgment  by  one  defend- 
ant, in  a  joint  action  against  several, 
and  a  judgment  taken  thereon,  discon- 
tinues the  action  as  to  the  rest.     El- 
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ledge  r.  Bowman,  5  J.  J.  Marsh.  (Ky.) 
593. 

Fkilure  to  Cite  a  Party. —Where  plain- 
tiff fails  to  insist  upon  service  of  ci- 
tation upon  one  of  several  defendants 
and  proceeds  to  trial  against  the  re- 
maining defendants,  the  suit  will  be 
considered  discontinued  as  to  the  de- 
fendant not  served.  Greenwood  v. 
Watts,  I  Tex.  App.  Civ.  Cas..  §  114. 

In  County  Court  on  Appeal  from  Magia- 
trate. — The  filing  of  a  declaration  in  a 
county  court  against  one  defendant 
alone,  who  has  appealed  from  a  judg- 
ment of  a  justice  of  the  peace  against 
him  alone,  does  not  create  a  discontin- 
uance although  he  was  jointly  sued 
with  another  defendant  below  who 
appeared  and  denied  on  oath  the  exe- 
cution of  the  instrument  sued  on. 
Skinner  v,  McCarty,  2  Port.  (Ala.) 
19. 

BeftiMd  to  nieBiU  of  Partieulart.—In 
Michigan  the  refusal  of  the  plaintiff 
to  file  a  bill  of  particulars  deprives  the 
plaintiff  of  the  right  to  introduce  evi- 
dence, and  acts  as  an  implied  discon- 
tinuance of  the  suit.  Lovette  v,  Essig, 
92  Mich.  461. 

2.  Wheeler  V.  Bullard,  6  Port.  (Ala.) 
352  ;  M'Rae  v.  Foster,  2  Stew.  &  P. 
(Ala.)  143. 

Statement  in  Deelaration.  —  So  a 
statement  in  plaintiff's  declaration 
that  he  discontinues  as  to  a  party  is 
sufficient.  Wheeler  v.  Bullard,  6  Port. 
(Ala.)  35a 

An  Entry  in  the  Pinal  Judgment  in  a 
cause  showing  that  a  codefendant  was 
dismissed  from  a  case  prior  to  the 
trial,  with  the  concurrence  of  the  other 
parties,  is  sufficient  although  no  formal 
judgment  of  dismissal  is  entered. 
Welge  V,  Jackson  (Tex.  Civ.  App. 
1895),  32  S.  W.  Rep.  371. 

8.  Buchanan  v.  King,  22  Gratt. 
(Va.)  414  ;  Forman  v.  Stickney,  77  111. 

577. 

4.  Hill  V,  Road  Dist.  No.  6.  10  Ohio 
St.  621  ;  Jenkins  v.  Jeffrey,  3  Wyom- 
ing 660 ;  Harris  v,  Doggett,  16  Gray 
(Mass.)  118  ;  Cooper  v.  Jones,  24  Ga. 
473  ;  Hargraves  v.  Jones,  27  Ga.  233  ; 
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on  the  merits  where  the  defect  is  amendable  and  actually  cor- 
rected  without  objection.* 

By  Delay. — Where  the  defendant  before  availing  himself  of  his 
right  allows  the  plaintiff  to  take  a  further  step  in  the  cause  with- 
out objection,  a  dismissal  is  waived  *  unless  the  objection  to  the 
suit  is  one  that  goes  to  the  jurisdiction  of  the  court  over  the  sub- 
ject matter.* 


May  V,  Goodwin,  27  Ga.  352  ;  Coston 
V.  Coston,  66  Ga.  382  ;  Buchanan  v. 
King,  22  Gratt.  (Va.)  414. 

The  Filing  of  a  Written  Diimissal  of  a 
suit  by  the  plaintiff  will  not  preclude 
him  from  a  further  prosecution  of  the 
action  unless  leave  to  dismiss  has 
been  first  obtained  or  an  order  or 
judgment  of  dismissal  entered.  New- 
comb  V,  White  (N.  Mex.  1890),  23 
Pac.  Rep.  671. 

After  a  Continnanee. — A  motion  to 
dismiss  a  case  because  a  justice  of  the 
peace  before  whom  it  was  tried  had 
no  jurisdiction,  comes  too  late  after  the 
defendant  has  already  asked  and  ob- 
tained its  continuance  for  a  term  in 
the  inferior  appellate  court  after  its 
appeal  thereto.  Hodgin  v.  Barton, 
23  Kan.  740. 

Bj  Answering.  —  The  defendants 
*  -^ive  their  right  to  have  a  bill  dis- 
missed for  multifariousness,  by  filing 
their  answer  on  the  merits.  Gibbs  v. 
Clagett,  2  Gill  &  J.  (Md.)  14. 

After  Defanlt  Taken. — An  attaching 
creditor  may  be  allowed  to  move  to 
dismiss  an  action  because  there  is  no 
such  person  as  the  nominal  plaintiff, 
although  he  has  not  obtained  leave  to 
defend  until  a  term  succeeding  a  de- 
fault by  the  defendant  and  continu- 
ance for  the  trustee  ;  and  it  is  too 
late  to  file  a  plea  in  abatement.  Kim- 
ball V.  Wellington,  20  N.  H.  439. 

1.  Gildart  v.  Grumbles,  22  Tex.  15. 
By  Adjonrnment  Sine  Die.  —  Where, 

after  a  notice  of  a  cause  for  trial,  and 
cause  set  down  for  trial  on  a  certain 
day  by  agreement  of  the  counsel, 
before  that  day  arrived  the  jury  were 
discharged  and  the  circuit  adjourned 
sine  die^  it  was  held  a  waiver  by  the 
defendant  of  the  motion  for  a  dis- 
missal of  the  complaint  and  for  judg- 
ment thereon.  Fuller  v.  Sweet,  9  How. 
Pr.  (N.  Y.  Supreme  Ct.)  74. 

2.  Femes  v,  Hutchinson,  i  Russ.  & 
M.  22;  Home  Ins.  Co.  v.  Howell,  24  N. 
J.  Eq.  238  ;  Irvins  v.  Mathis,  11 
Humph.  (Tenn.)  603  ;  Mix  v.  People, 
116  111.  267;  Troeder  v.  Hyams,  153 
Mass.  536. 


By  Demurrer  or  Plea. — Where,  after  a 
motion  to  dismiss  the  cause  is  filed, 
the  plaintiff  proceeds  to  demur  or 
plead,  the  motion  is  waived.  Cobb  v, 
Ingalls,  I  111.  233  ;  Simpson  t^.  Dens« 
ham,  2  Cox  377 ;  Anonymous,  2  Ves. 
Jr.  286 ;  Done  v,  Allen,  Dick.  55  ; 
Cooper  V.  Jones,  24  Ga.  473  ;  Holt  v. 
Weld,  140  Mass.  578. 

Demnrrer  Waived  by  Plea. — A  bill 
cannot  be  dismissed  on  demurrer  to 
one  part  of  it,  where  the  defendant 
has  afterwards  pleaded  thereto.  Beau- 
champ  V.  Gibbs,  I  Bibb  (Ky.)  481. 

Seonrity  for  Coste.—Where  an  answer 
has  been  put  in  to  the  merits,  it  is  too 
late  to  move  to  dismiss  for  want  of 
security  for  costs,  School  Tp.  No. 
2  V.  Walters,  12  111.  154;  or  after  a 
demurrer  has  been  filed  to  the  decla- 
ration. People  V.  Cloud,  50  111.  439. 

Adequate  Bemedy  at  Law. — It  is  too 
lace  to  move  to  dismiss  a  bill  because 
the  complainant  has  an  adequate 
remedy  at  law,  after  the  cause  has 
been  called  for  trial  on  the  merits 
upon  the  bill  and  answer.  Hargraves 
V,  Jones,  27  Ga.  233 ;  Metropolitan 
El.  R.  Co.  V.  Johnston,  84  Hun  (N. 
Y.)  84;  Ostrander  v.  Weber,  114  N. 
Y.  102  ;  Mentz  r.  Cook,  108  N.  Y.  504 ; 
Grandin  v.  Le  Roy,  2  Paige  (N.  Y.) 
509  ;  Le  Roy  v.  Piatt,  4  Paige  (N.  Y.) 
77  ;  Truscott  v.  King,  6  N.  Y.  147 ; 
Cox  V.  James,  45  N.  Y.  557  ;  Green 
V.  Milbank,  3  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  138  ;  Pam  r.  Vilmar,  54 
How.  Pr.  (N.  Y.  Supreme  Ct.)  235. 

Demnrrer  Hot  Waived  bj  Motion.— But 
a  motion  to  dismiss  and  denial  there- 
of do  not  waive  the  raising  of  the 
same  objections  by  demurrer.  Gallo* 
way  V,  Galloway,  2  Baxt.  (Tenn.)  328. 

Plea  in  Abatement. — A  plea  in  abate- 
ment to  a  writ  of  attachment  does  not 
waive  the  right  to  afterwards  file  a 
motion  to  dismiss  the  declaration  be- 
cause not  filed  in  time.  Stoddard  v. 
Miller,  29  111.  291. 

8.  Mexican  Mill  v.  Yellow  Jacket 
Silver  Min.  Co.,  4  Nev.  40. 

Jnriediotion  of  Person. — A  motion  to 
dismiss    a    proceeding    because    the 
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By  Hotioe  of  Trial. — Under  code  procedure  a  defendant  does  not 
waive  his  right  to  have  the  complaint  dismissed  by  the  service  of 
his  notice  of  trial  *  where  the  cause  has  not  been  placed  upon  the 
calendar ;  *  nor  is  he  required  to  have  the  cause  placed  on  the 
calendar  before  making  the  motion.' 

By  Ettoppol. — The  acts  or  conduct  of  a  party  may  also  estop  him 
from  having  the  cause  dismissed.* 

Waiver  of  Waiver. — The  plaintiff  will  in  turn  be  deemed  to  have 
waived  the  defendant's  waiver  by  consenting  to  a  hearing  on  the 
motion  instead  of  applying  for  its  dismissal.* 

2.  Of  Ei^ht  to  Nonsuit. — The  same  principle  of  waiver  applies  to 
nonsuits ;  •  and  the  plaintiff  may  even  waive  his  right  to  take  a 
voluntary  judgment  of  nonsuit,''  by  the  performance  of  some  act 
inconsistent  with  it.® 


court  has  no  jurisdiction  of  the  person 
of  the  defendant  is  waived  of  course 
by  a  general  appearance.  Woodruff 
V,  Sanders,  i8  Wis.  i6i  ;  Michels  v. 
Stork,  44  Mich.  2  ;  Handy  v.  Insur- 
ance Co.  37  Ohio  St.  366  ;  Slattery  v, 
Hilliker,  39  Mich.  573  ;  Fish  v,  Kegez, 
46  111.  A  pp.  428.  See  also  article  Ap- 
pearances, vol.  2,  p.  639  et  seq. 

As  an  Appearanoe.— A  motion  to  dis- 
miss a  legal  proceeding  on  the  ground 
of  lack  of  jurisdiction  over  the  de- 
fendant is  almost  universally  regarded 
as  not  constituting  a  general  appear- 
ance to  the  action.  See  article  Ap- 
pearances, vol.  2,  p.  621  et  seq. 

In  Nebraska  the  filing  of  a  motion 
to  dismiss  a  suit  for  defects  in  the 
service  by  publication  is  a  general 
appearance  waiving  all  defects  and  ir- 
regularities therein.  Welch  v,  Ayres, 
43  Neb.  326. 

1.  Israel  v.  Voight,  12  Misc.  Rep. 
(N.  Y.  Super.  Ct.)  206. 

2.  Israel  v.  Voight,  12  Misc.  Rep. 
(N.  Y.  Super.  Ct.)  206;  Chilcott  v, 
Waddingham.  i  N.  Y.  Month.  L.  Bui. 
50. 

8.  Israel  v,  Voight,  12  Misc.  Rep. 
(N.  Y.  Super.  Ct.)  206;  James  v.  Shea, 

2  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
358. 

4.  Mississippi,  etc.,  R.  Co.  v.  Bal- 
lard. 5  Smed.  k  M.  (Miss.)6o6:  Frank- 
lin V,  Wilkinson,  3  Munf.  (Va.)  112. 

Motion  to  Set  the  Cause  for  Hearing.— 
Where  after  dissolution  of  an  injunc- 
tion the  defendant  does  not  move  to 
dismiss  the  bill  until  it  has  been  set 
down  for  hearing  on  his  own  motion, 
he  is  estopped.  Franklin  v,  Wilkinson, 

3  Munf.  (Va.)  ri2. 

For  Nonpayment  of  Coiti. — Where  a 


party  at  whose  instance  a  rule  for 
costs  is  obtained  applies  for  its  dis- 
missal  before  it  is  made  absolute,  he 
is  estopped  to  have  the  case  dismissed 
because  the  rule  has  not  been  complied 
with.  Mississippi,  etc.,  R.  Co.  v. 
Ballard,  5  Smed.  &  M.  (Miss.)  606. 

While  Order  in  Contempt  Undiseharged. 
— Where  a  defendant  obtains  against 
a  plaintiff  who  was  in  contempt  for 
nonpayment  of  costs  an  order  to  stay 
all  further  proceedings  in  the  cause* 
he  cannot  afterwards  move  to  dismiss 
for  want  of  prosecution.  Futvoye  tv 
Kennard,  2  Giff.  533. 

6.  Iowa  Min.  Co.  v.  Bonanza  Min. 
Co.,  16  Nev.  64. 

6.  Johnson  T/. Moss,  45  Cal.  515;  Pyne 
V.  Van  Bergen,  i  Pin.  (Wis.)  533; 
Wineman  v,  Wayne  Circuit  Judge,  35 
Mich.  498:  Warren  v.  State,  19  Ark. 
214;  Gay  V,  Hanger,  3  Ark.  436; 
Thompson  v.  Real  Estate  Bank,  5 
Ark.  59:  Matthias  v.  Cook.  31  111.  83; 
Chapman  v.  Van  Alstyne,  6  Wend. 
(N.Y.)5T7. 

Expiration  of  Four  Termi. — Where  a 
defendant  suffered  four  non-enumer- 
ated terms  to  elapse  before  moving 
for  judgment  as  in  case  of  nonsuit,  he 
was  held  to  have  waived  the  right. 
Chapman  v.  Van  Alstyne,  6  Wend. 
(N.  Y.)  517. 

Bj  Pleading  to  Merits. — After  plead- 
ing to  the  merits  it  is  too  late  to  take 
advantage  of  the  omission  to  allege  a 
day  certain  in  the  declaration,  or  of 
the  omission  to  file  a  bill  of  particu- 
lars, by  a  motion  for  a  nonsuit.  Long 
tr.  Kinard.  Harp.  (S.  Car.)  47. 

7.  McCredy  v.Fey,  7Watts(Pa.)496. 
S.  McCredy  v.   Fey,   7  Watts  (Pa.) 

496. 
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3.  Of  Discontinnanoe. — The  right  to  insist  that  a  cause  has  been 
discontinued  may  be  waived,*  as,  for  instance,  by  an  appearance 
after  a  discontinuance.*   The  same  rule  applies  to  a  criminal  case.* 

4,  Waiver  by  Agreement. — An  agreement  to  waive  an  irregular- 
ity should  be  express  and  in  writing.* 

XL  Betektiok  foe  Pabtial  Belief.— 1.  In  General. — ^Where 
the  court  is  authorized  to  grant  the  complainant  any  relief  upon 


By  Taking  Judgment  byBefanlt  against 
one  of  the  defendants  in  a  joint  action, 
the  plaintiff  precludes  himself  from 
becoming  nonsuited  as  to  the  rest. 
'*  If  he  were  permitted  to  take  a  non- 
suit in  such  a  case,  it  would  be  con- 
ceding to  him  the  right  of  bringing 
another  action  for  the  same  cause; 
which  ought  not  to  be  after  having 
taken  a  judgment  against  one  of  the 
defendants."  McCredy  v.  Fey,  7 
Watts  (Pa.)  499. 

Exoluflion  of  Evidence.— The  fact  that 
the  plaintiff  has  been  prohibited  by 
some  act  or  mistake  of  his  own  from 
introducing  any  evidence  at  all  will 
not  preclude  him  from  taking  a  volun- 
tary nonsuit  at  any  time  he  otherwise 
might.  Franklin  v.  Mackey,  16  S.  & 
R.  (Pa.)  117. 

1.  Maynard  v.  May,  2  Coldw. 
(Tenn.)  44;  Reeves  v.  State,  96  Ala. 
33;  £x  p.  Hall,  47  Ala.  680;  Shorter  r.' 
Urquhart,  28  Ala.  360;  Wells  v.  Mason, 
5  111.  84;  Clark  V.  Montague,  i  Gray 
(Mass.)  446;  Hogue  v.  Lewellen,  42 
Miss.  302;  Horn  7k  Roberts,  i  Ashm. 
<Pa.)  45. 

"  In  practice  it  is  required  of  every 
one  to  take  advantage  of  his  rights  at 
the  proper  time,  and  neglecting  to  do 
so  will  be  considered  a  waiver."  £x  p. 
Hall   47  Ala.  683. 

Failure  to  Snggert  Death  on  Becord. — 
Where  the  defendant  proceeded  to 
trial  without  moving  to  discontinue 
on  account  of  the  failure  of  the  admin- 
istrators of  a  deceased  party  to  sug- 
gest his  death  and  be  substituted  until 
after  the  statutory  time  expired,  it  was 
held  to  be  a  waiver.  McKey  v,  Torry, 
28  Miss.  78. 

Eftoppel.  —  But  defendants  are  not 
estopped  from  claiming  a  discontinu- 
ance by  the  fact  that  third  parties, 
under  whom  they  hold  as  tenants,  have 
obtained  an  injunction  restraining  the 
plaintiff  from  a  further  prosecution  of 
the  suit.     Ex  p,  Holton,  69  Ala.  164. 

On  Appeal  and  Trial  De  Novo.  —  A 
party  cannot  raise  the  objection  in  an 
appellate    court  where  the    cause   is 


to  be  tried  de  novo^  that  a  discontinu- 
ance was  allowed  against  one  joint 
defendant,  unless  the  point  was  urged 
before  the  magistrate.  Goss  v,  Davis, 
21  Ala.  479. 

2  Wheeler  V.  Ballard,  6  Port.  (Ala.) 
352;  McDougle  V.  Gates,  21  Ind.  65; 
Mahon  v.  Mahon,  19  Ind.  324;  Breese 
V,  Allen,  12  Ind.  426;  Clark  v.  State,  4 
Ind.  268;  Collins  v,  Merriam,  31  Vt. 
622;  People  V.  Onondaga  C.  PL,  i 
Wend.(N.  Y.)3i4. 

Attendance  witiiont  Objeetion.  —  So 
where  the  defendant  attends  and  per- 
mits the  cause  to  proceed  without  ob- 
jection.    Ex  p.  Hall,  47  Ala.  680. 

By  Demurrer.— Where  the  remaining 
defendant  appears  and  demurs  after 
an  illegal  discontinuance  as  to  his 
joint  codefendant,  in  an  action  ex 
contractu^  the  error  is  waived  and  he 
will  be  bound  by  the  judgment. 
Hanly  v.  Real  Estate  Bank,  4  Ark. 
600,  where  the  court  said:  '*  After  the 
discontinuance  as  to  his  codefendant, 
[he]  came  voluntarily  into  court,  and 
entered  his  appearance  to  and  de- 
fended the  action,  by  praying  oyer  of 
the  writing  sued  on.  and  demurring  to 
the  declaration,  as  he  had  an  unques- 
tioned legal  right  to  do,  though  he  was 
under  no  legal  obligation  whatever  to 
appear,  and  no  valid  judgment  could 
have  been  given  against  him  if  he 
had  made  default.  Under  these  cir- 
cumstances he  must  be  regarded  as 
having  expressly  waived  on  the  rec- 
ord all  objections  to  the  discontinu- 
ance, and  assented  to  its  proceeding 
against  him  alone;  and,  therefore,  the 
case,  as  to  him.  must  be  considered  as 
though  he  had  been  separately  sued, 
and  had  voluntarily  appeared  to  the 
action  without  process.  Consequently 
the  court  below  did  not  err  in  proceed- 
ing against  him,  notwithstanding  the 
discontinuance  as  to  his  codefendant." 

8.  Clanton  v.  State,  96  Ala.  iii. 

4.  Bain  v,  Thomas. Col.  &  C.  Cas.  (N, 
Y.)  360,  holding  that  oral  agreements 
between  the  parties  may  be  disre- 
garded. 
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his  pleadings,  a  bill  in  equity  will  not  be  dismissed  because  the 
entire  prayer  cannot  be  allowed.*  It  follows  that  the  bill  may  be 
dismissed  in  part  and  retained  for  adjudication  of  the  remaining 
issues.* 

Conditions  Baqoifito. — In  order  to  justify  such  retention,  the  bill 
must  be  brought  in  good  faith  and  the  plaintiff  must  in  other 
respects  make  out  his  case.* 

Complaint  in  Eqnitj. — The  same  general  rules  apply  to  a  dismissal 
of  a  complaint  in  an  equitable  action  under  code  procedure.'* 

Doeroe  Final. — A  decree  dismissing  in  part  is  final  and  appeal- 
able.* 

2.  Where  Ho  Belief  is  Authorised. — Where  the  court  has  no  power 
whatever  to  grant  the  relief  required,  the  bill  will  of  course  be 
dismissed.*     Such  a  dismissal,  however,  is  not  for  want  of  equity.'' 


1.  Cutter  V.  Thompson,  51  111.  531 ; 
Luft  V.  Gossrau,  31  111.  App.  530;  Cul- 
bertson  v,  Fulton,  127  111.  39;  Lytic  v. 
Pope,  II  B.  Mon.  (Ky.)  301;  Hitch  v, 
Davis,  3  Md.  Ch.  266;  Holcomb  v. 
Mosher,  50  Mich.  252;  Camden,  etc., 
R.  Co.  V.  Stewart,  19  N.  J.  Eq.  69; 
Ball  V.  Ball.  3  Munf.  (Va.)  279. 

DUmift&l  of  Bond  in  Intonrention. — In 
Louisiana  an  intervention  may  stand 
although  the  motion  to  bond  by  the 
interveners  be  dismissed.  Letchford 
V.  Jacobs,  17  La.  Ann.  79. 

8.  Flattery  t/.  Anderson,  12  Ir.  Eq. 
R.  21S:  Case  v.  Minoi,  15S  Mass.  577; 
Melvin  v.  Aldridge,  81  Md.  650;  Hitch 
V,  Davis,  8  Md    524,  3  Md.  Ch.  266. 

Bpociile  and  Qoneral  Relief  Aeked. — 
Where  a  bill  claims  specific  relief 
which  might  have  been  obtained  by  an 
adequate  remedy  at  law,  it  will  not  be 
dismissed  on  that  ground  where  a 
general  prayer  for  equitable  relief  is 
also  included  and  an  equitable  case  is 
made  out  by  the  proofs.  Flanders  v. 
Chamberlain,  24  Mich.  306. 

Atiefiment  of  Damages. — A  bill  in 
equity  may  be  retained  for  the  assess- 
ment of  damages  although  pending 
the  suit  circumstances  arise  which 
render  it  impossible  to  grant  the  relief 
asked.      Case    v,    Minot,    158    Mass. 

577. 

8.  Case  v.  Minot,  158  Mass.  577. 

Where  AUegations  of  Frand  are  made 
in  a  bill  in  equity  and  not  sustained 
by  proof,  the  bill  will  be  dismissed  al- 
though it  sets  up  independent  facts 
which  might  entitle  the  plaintiflf  to 
relief  if  they  were  unmixed  with  the 
allegations  of  fraud.  Mount  Vernon 
Bank  v.  Stone,  2  R.  I.  129.     See  also 


Robinson  v.   Gilbreth,  4  Bibb  (Ky.) 
183. 

4.  Matthews  v,  Matthews  (Supreme 
Ct.),  30  N.  Y.  Supp.  449;  Friend  v, 
Oggshaw,  3  Wyoming  60;  Mitchell  t/. 
O'Neale,  4  Nev.  504. 

Where  tliere  it  Any  Evidence  which 
would  authorize  the  granting  of  relief 
on  any  issue,  the  entire  action  cannot 
be  dismissed.  Westover  r.  Lewis,  36 
Neb.  692. 

5.  Hitch  V,  Davis,  8  Md.  524.  3  Md. 
266. 

6.  Burney  v.  Hunter,  32  111.  App. 
441;  French  v,  Howard,  3  Bibb  (Ky.) 
301;  Robinson  v,  Gilbreth,  4  Bibb 
(Ky.)  183;  Nourse  v.  Gregory,  3  Lilt. 
(Ky.)  378;  Gamage  v,  Harris,  79  Me. 
531;  Russell  V.Clark,  7  Cranch  (U.  S.) 
69;  Dowcll  V,  Mitchell,  105  U.  S.  430; 
Price's  Patent  Candle  Co.  v.  Bauwen's 
Patent  Candle  Co..  4  Kay  &  J.  727; 
Baily  t/.  Taylor,  i  Russ.  &  M.  73 

In  Case  Cognisable  at  Law.— "The 
rule  is,  that  when  a  cause  of  action 
cognizable  at  law  is  entertained  in 
equity  on  the  ground  of  some  equita- 
ble relief  sought  by  the  bill,  which  it 
turns  out  cannot,  for  defect  of  proof 
or  other  reason,  be  granted,  the  court 
is  without  jurisdiction  to  proceed  fur- 
ther, and  should  dismiss  the  bill  with- 
out prejudice.**  Gamage  v,  Harris,  79 
Me.  536. 

Decree  for  Aooonnting. — The  court 
will  dismiss  a  bill  seeking  an  account- 
ing for  the  violation  of  the  copyright 
or  patent  laws  unless  the  plaintiff  can 
also  establish  a  title  to  an  injunction. 
Baily  v.  Taylor,  i  Russ.  &  M.  73. 

7.  Burney  v.  Hunter,  32  111.  App. 
441. 
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3.  In  Injunction  Cases.— -Where  an  Iignnction  is  Merely  Auxiliary  to  a 
bill  in  equity  seeking  other  relief,  the  entire  bill  will  not  be  dis- 
missed upon  dissolution  or  dismissal  of  the  injunction.*  But  it 
must  be  allowed  to  proceed  to  a  final  hearing*  unless  the  counsel 
consent  that  the  whole  case  shall  be  considered  on  the  motion  to 
vacate.' 

Iigunction  the  Sole  Belief  Sought. — But  where  the  relief  demanded  in 
the  bill  is  an  injunction  only,  a  motion  to  dissolve  is  in  effect  a 
demurrer  to  the  bill  for  want  of  equity;'*  and  upon  sustaining  the 
motion  the  bill  will  be  dismissed  *  unless  the  plaintiff  asks  and 


1.  Augusta  Nat.  Bank  v,  Printup, 
63  Ga.  570;  Brockway  v,  Rowley,  66 
111.  99;  Hummert  v.  Schwab,  54  111. 
142;  Beatty  v.  Smith,  2  Smed.  &  M. 
(Miss.)  567;  Maury  v.  Smith,  46  Miss. 
81;  Strong  V,  Harrison,  62  Miss.  61; 
Knox  V.  Coroner,  13  La.  Ann.  88; 
PuUen  V,  Baker,  41  Tex.  419. 

A  Bill  for  a  Permanent  Ixgunotion 
cannot  be  properly  dismissed  upon  a 
hearing  on  a  motion  to  continue  a 
preliminary  injunction.  Buck  Moun- 
tain Coal  Co.'s  Appeal,  5  W.  N.  C. 
(Pa.)  309. 

Erroneous  Dismissal  Beversed.— And  a 
decree  dismissing  a  bill  on  the  ground 
that  it  improperly  prays  for  a  prelimi- 
nary injunction  will  be  reversed  where 
it  prays  for  other  relief.  Walsh  v. 
King,  74  Mich.  350. 

Before  Answer.— The  dismissal  of  a 
petition  for  an  injunction  upon  motion 
and  before  answer,  on  an  order  vacat- 
ing an  injunction,  is  erroneous  where 
the  petition  states  facts  which,  if  estab- 
lished, will  entitle  the  plaintiff  to  re- 
lief. Makemson  v,  Kauffman,  35  Ohio 
St.  444. 

Bill  Asking  for  Account.— On  a  bill 
for  an  injunction  and  for  an  account 
between  partners  it  was  held  error  for 
the  court  to  dismiss  the  bill  on  disso- 
lution of  the  injunction,  as  it  should 
be  retained  for  the  purpose  of  stating 
an  account.     Brockway  r.  Rowley,  66 

111.  99. 

2.  Johnston  v.  Alexander,  6  Ark. 
302;  Drane  v.  Winter,  41  Nliss.  517; 
Robinson  v.  Mays,  76  Va.  708;  Texas 
Land  Co.  v.  Turman,  53  Tex.  619; 
Noycs  V.  Vickers,  39  W.  Va.  30. 

Partial  Dissolution. — And  the  rule 
applies  whether  the  injunction  be 
wholly  or  partially  dissolved.  Strong 
V,  Harrison,  62  Miss.  61. 

Application  for  Betention. — But  the 
complainant  must  apply  to  have  the 
cause   retained   to  take  further  testi- 


mony or  for  other  good  cause.  Other- 
wise a  dismissal  of  the  bill  may  follow 
immediately  upon  dissolution  of  the 
injunction.  Bass  v,  Nelms,  56  Miss. 
502;  Drane  v.  Winter,  41  Miss.  517; 
Goodrich  v.  Moore,  2  Minn.  61;  John- 
ston V,  Alexander,  6  Ark.  302;  Bald- 
ridge  V.  Cook,  27  Tex.  565. 

3.  Goodrich  v.  Moore,  2  Minn.  61. 

4.  American  Live  Stock  Commission 
Co.  V,  Chicago  Live  Stock  Exchange, 
143  111.  241;  Titus  V,  Mabee,  25  111. 
257;  Brown  v.  American  Stone  Press 
Brick  Mfg.  Co.,  54  111.  App.  647;  Tar- 
tar V,  Gibbs,  24  Md.  337. 

Omission  of  Prayer. — A  bill  whose 
only  object  is  to  obtain  an  injunction 
will  be  dismissed  where  it  omits  a 
prayer  therefor.  Lewiston  Falls  Mfg. 
Co.  V.  Franklin  Co.,  54  Me.  402. 

5.  Georgia. — Summerville  Com'rs  z/. 
Reid,  35  Ga.  47. 

Illinois, — American  Live  Stock  Com- 
mission Co.  V.  Chicago  Live  Stock 
Exchange,  143  111.  241;  Vieley  v, 
Thompson,  44  111.  11;  Gardt  v.  Brown, 
113  111.  475;  Reynolds  v.  Mitchell,  i 
111.  177;  Buck  V,  Beekly,  45  111.  102; 
Weaver  r.  Poyer,  70  111.  567;  Brown 
V,  American  Stone  Press  Brick  Mfg. 
Co..  54  111.  App.  647;  Gillett  V.  Booth, 
6  111.  App.  429;  Hummert  v.  Schwab, 
54  111.  142. 

Tennessee. — Merriman  v.  Norman,  9 
Heisk.  (Tenn.)  269. 

Texas. — Gibson  v.  Moore,  22  Tex. 
611;  Love  V.  Powell,  67  Tex.  15;  Hale 
V,  McComas,  59  Tex.  484;  Corsicana 
V.  White,  57  Tex.  382;  Gaskins  v. 
Peebles.  44  Tex.  390;  Pryor  v.  Emer- 
son, 22  Tex.  162;  Cook  V.  De  la  Garza, 
13  Tex.  431;  Baldridge  v.  Cook,  27 
Tex.  565. 

West  Virginia, — Caperton  v.  Land- 
craft,  3  W.  Va.  540. 

After  Dissolution  of  Iigunction. — W  h  e  re 
a  complainant  desires  to  rest  his  case 
upon  an  order  dissolving  an  injunc- 
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obtains  leave  to  amend  and  amends  accordingly.* 

4.  In  Attachment  Catei — ^Where  Attaohment  EMential  U  Jnrindiotioii 

Where  an  attachment  is  dismissed  the  whole  case  must  be  dismissed 

if  the  attachment  was  essential  to  bring  the  subject  matter  of  the 

action  within  the  jurisdiction  of  the  court,* 

Attaehment  Merely  Anomarj. — But  where  the  attachment  is  merely 

ancillary  and  does  not  afifect  the  validity  of  the  cause  of  action, 

the  court  may  proceed  to  try  the  case  although  the  attachment  is 

dismissed.' 


tion  upon  the  face  of  the  bill,  he 
should  move  to  dismiss  his  bill  after 
the  motion  to  dissolve  is  sustained. 
Weaver  v.  Poyer,  70  111.  569;  Knapp 
V,  Marshall.  36  111   63. 

*'  A  complainant  willing  to  rest  his 
case  upon  a  demurrer,  must  move  the 
court  to  dismiss  the  bill.  This  is  final, 
and  appeal  or  error  will  lie.  A  deci- 
sion on  the  demurrer  is  merely  inter- 
locutory." Knapp  V.  Marshall,  26 
111.  63. 

1.  Love  V.  Powell,  67  Tex.  15;  Gas- 
kins  V,  Peebles,  44  Tex.  390. 

iMae  Beqoired. — Or  unless  a  statute 
requires  an  issue  to  be  formed  before 
a  bill  can  be  dismissed  and  no  answer 
has  yet  been  filed.  Beams  v»  Den- 
ham,  3  111.  6q. 

If  Plaintiir  does  Hot  Amend,  the  bill 
may  be  dismissed  without  error  al- 
though it  be  amendable.  Love  v, 
Powell,  67  Tex.  15;  Gaskins  v,  Pee- 
bles, 44  Tex.  390;  Sims  v.  Redding,  20 
Tex.  386;  Lively  v.  Bristow,  12  Tex. 
60;  Clegg  V.  Darragh,  63  Tex.  357; 
Baldridge  V.Cook,  27  Tex.  565;  Pullen 
V.  Baker,  41  Tex.  419;  Fulgham  v, 
Chevallier.  10  Tex.  518:  Burnley  v. 
Cook.  13  Tex.  586;  Dearborn  v.  Phil- 
lips, 21  Tex.  449:  Texas  Land  Co.  v, 
Turman,  53  Tex.  623. 

DitmiMU  at  Same  Term. — The  bill 
may  be  dismissed  at  the  same  term  at 
which  the  injunction  is  dissolved  upon 
a  demurrer  well  taken.  Jones  v. 
Coker,  53  Miss.  I9«). 

8.  Iowa, — Wadsworth  v,  Cheeny,  10 
Iowa  257. 

Kansas, — Pierce  v.  Myers,  28  Kan. 
369;   Voorhis    v.   Michaelis,  45    Kan. 

255. 

Louisiana. — Mitchell  v.  Dalton,  44 
La.  Ann.  823;  Oliver  v.  Gwin,  17  La. 

34-  .     . 

Mississippi. — Lewenthall  v,  Missis- 
sippi Mills,  55  Miss.  lOT. 

Missouri. — Grier  v.  Fox,  4  Mo.  App. 
522;  Camp  V,   Schuster,  51  Mo.  App. 
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406;  Aultman  v,  Daggs,  50  Mo.  App. 
289. 

Nebraska, — Seidentopf    v.   Annabil 
6  Neb.  528. 

Ohio, — Heidenheimer  v,  Ogborn,  i 
Disney  (Ohio)  351. 

Virginia, — Simon  v.  Ellison  (Va. 
1895).  22  S.  E.  Rep.  860. 

Wisconsin. — Allen  v,  Lee, 6  Wis.  478. 

**  It  has  never  been  held  that  two 
distinct  actions  were  instituted  by  one 
writ  of  attachment,  and  that  one 
might  fail  and  the  other  succeed. 
There  is  but  one  suit,  and  that  is  the 
attachment,  and  when  it  is  disposed 
of  by  dismissal,  for  having  been 
wrongfully  sued  out,  that  is  a  final 
disposition  of  the  case,  which  is  there- 
by out  of  court."  Lewenthall  v,  Mis- 
sissippi Mills,  55  Miss.  104. 

Debt  Hot  Due. — Where  the  debt  upon 
which  the  suit  is  based  is  not  yet  due, 
the  suit  may  be  dismissed  as  well  as 
the  attachment.  Moore  v,  Corley 
(Tex.  App.  1890),  16  S.  W.  Rep.  787; 
Wingo  V,  Purdy.  87  Va.  472;  Pierce  v, 
Myers,  28  Kan.  369. 

Attachment  (^der  Bet  Aiide. — Where 
the  attachment  order  is  granted,  but 
afterwards  set  aside  because  the 
grounds  therefor  were  not  true,  the 
action  should  be  dismissed.  Pierce  v. 
Myers,  28  Kan.  369;  Oliver  v.  Gwin, 
17  La.  34. 

Levy  Set  Aeide.— Where  the  attach- 
mentis  upheld  but  the  levy  is  set  aside, 
the  action  should  not  be  dismissed  un- 
less the  plaintiff  should  then  wholly 
abandon  his  attachment  proceedings. 
Pierce  v.  Myers,  28  Kan.  369. 

By  Intervener. — A  third  party  may 
intervene  and  have  an  attachment  dis- 
missed and  be  decreed  the  owne»  of 
the  property  attached.  Field  v,  Har- 
rison, 20  La.  Ann.  411. 

3.  Cureton  v,  Dargan,  16  S.  Car. 
619;  Peery  v,  Platte,  39  Mo.  404.  See 
injfra,  Effect  of  Dismissal  in  AMach- 
ment. 
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5.  In  Case  of  Partial  Konsoit. — Where  a  case  is  tried  on  several 
counts,  a  nonsuit  may  be  directed  on  some  of  the  counts  although 
a  verdict  is  found  for  defendant  on  those  remaining.* 

xn.  Imposition  of  Tebms  —  1.  On  Dismissal  —  a.  General 
Rule. — The  court  may,  in  the  absence  of  statutory  provisions  to 
the  contrary,  impose  reasonable  terms  on  dismissal  of  a  bill ;  and 
where  the  conditions  are  not  complied  with,  the  order  of  dismissal 
or  discontinuance  is  ineflfectual.* 

b.  Award  of  Costs — (l)  In  General — Defondant  UiuaUy  Entitled. — 
In  equity,  while  the  award  of  costs  on  dismissal  of  the  bill  lies  in 
discretion  unless  directed  by  statute,*  and  while  the  general  rule 
may  be  modified  under  special  circumstances'*  and  as  the  justice 
of  the  case  requires,*  it  will  usually  constitute  an  abuse  of  dis- 
cretion to  deny  the  defendant  the  costs  of  the  proceeding,* 
whether  the  proceeding  be  dismissed  on  motion  of  the  plain- 
tiff "^  or  of  the  defendant,®  unless  the  defendant  consents  to 
forego  or  waives  the  costs  to  which  he  is  entitled.* 


In  Ancillary  Salt. — A  decree  dismiss- 
ing an  attachment  suit  cannot  be  ren- 
dered and  entered  in  an  ancillary  suit 
as  on  dismissing  a  bill  filed  by  a  cred- 
itor to  restrain  a  sale  under  levy  by 
execution  in  an  attachment  proceed- 
ing. Mckeown  v,  Coogler,  i8  Fla. 
866. 

1.  Shepherd  v,  Chester,  4  M.  &  P. 
130. 

2.  Huntington  v,  Forkson,  7  Hill 
(N.  Y.)  195;  Harden  r.  Hardick.2  HiU 
(N.  Y.)  384;  M'Kenster  v.  Van  Zandt, 
I  Wend.  (N.  Y.)  13;  Leonard  v.  Slaugh- 
ter, 10  Johns.  (N.  Y.)  367;  Robinson 
r.  Taylor,  12  Wend.  (N.  Y.)  191. 

8.  Stone  v,  Locke,  48  Me.  426;  Brad- 
ley V,  Chase,  22  Me.  511;  Cross  v. 
Cross,  55  Mich.  280. 

4.  Stone  v.  Locke,  48  Me.  426;  Dan- 
iels V,  Eisenlord,  10  Mich.  457. 

5.  Cross  V.  Cross,  55  Mich.  280. 

e.  Roe  V,  Gray  2  W.  Bl.  815;  Wedg- 
wood t/.  Adams,  8  Beav.  103;  Anony- 
mous, I  Ves.  Jr.  140;  Dixon  v.  Parks, 
I  Ves.  Jr.  402;  Stone  v.  Locke,  48  Me. 
426;  Sopcr  V,  Soper,  29  Mich.  305; 
Perine  v,  Swaim,  2  Johns.  Ch.  (N.  Y.) 
475;  Dean  v.  DuflSeld,  8  Tex.  235;  Barr 
V,  Pittsburgh  Plate-Glass  Co.,  57  Fed. 
Rep.  86. 

Where  a  Bill  Alleging  Fraud  is  dis- 
missed for  want  of  evidence  to  sup- 
port its  allegations,  costs  should  be 
awarded  to  the  defendant.  Thomson's 
Appeal,  II  W.  N.  C.  (Pa.)  414. 

In  Intermediate  Appellate  Court. — 
Costs  will  be  awarded  to  the  prevailing 
party  where  the  dismissal  of  a  case  in 


the  intermediate  appellate  court  puts 
a  final  end  to  the  proceedings,  but 
not  otherwise.  Turner  r.  Putnam,  31 
Me.  557:  Sweetser  r.  Kenney,  31  Me. 
288. 

Againft  Interyener. — Where  the  judg- 
ment of  dismissal  is  entered  against 
an  intervener,  the  costs  should  be 
taxed  against  him.  Kinnear  v.  Flan- 
ders, 17  Colo.  II. 

Bevenal  of  Decree  without  Coits. — A 
dismissal  of  a  bill  without  costs,  for 
lack  of  evidence  of  an  allegation  of 
fraud,  was  reversed  so  far  as  the  costs 
were  concerned,  and  appellant  decreed 
to  pay  them  to  the  appellee  in  both 
courts.  Hoffman  v.  Baker,  2  Har.  & 
J.  (Md.)  486. 

Amendment  of  Order. — An  order  en- 
tered generally,  without  mentioning 
the  costs  on  which  the  dismissal  was 
conditioned,  will  be  amended  on  proper 
application.  Jerome  v,  Seymour, 
Walk.  (Mich.)  359. 

Coplaintiff  Struck  Out.— And  where 
a  coplaintiff  was  struck  out  by  amend- 
ment, he  was  held  liable  to  costs  upon 
dismissal  up  to  the  time  of  the  actual 
amendment.  Drake  v.  Svmes,  3  De 
G.  F.  &  J.  491. 

7.  Wakefield  v.  Cruickshank,  20  W. 
R-  433;  Van  Sandau  v.  Moore,  i  Russ. 
441  ;  Haines  v,  Amerine,  48  111.  App. 
570  ;  Kinman  v.  Bennett,  2  111.  326  ; 
Shaffer  v.  Currier,  13  111.  667  ;  Halli- 
day  V.  Shugart,  56  111.  44* 

8.  Patching  r.  Dubbins,  23  L.  J.  Ch. 

45. 

9.  Fidelle  v,  Evans,  i  Cox  27. 
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To  What  Defondanti. — In  chancery  practice  the  costs  will  be  given 
only  to  defendants  who  set  down  the  cause  to  dismiss.* 

Apportionment  of  Joint  Itomi. — As  to  several  defendants,  the  joint 
items  of  cost  must  be  apportioned  among  them.' 

Tho  Payment  of  costs  imposed  is  essential  to  effectuate  the  order 
of  dismissal.* 

What  Ooftt  are  Ineluded. — The  costs  awarded  to  the  defendant  must 
be  reasonable  in  amount  ^  and,  where  defined  by  statute,  such  as 
the  statute  requires.*  The  defendant  is  entitled  to  have  his  nec- 
essary disbursements  allowed  as  part  of  the  awarded  costs,*  and, 
where  the  suit  is  instituted  for  an  improper  purpose,  his  charges 
and  expenses  properly  incurred  in  the  suit,''  and  the  costs  of  re- 
sisting a  motion  made  by  the  plaintifl  in  the  cause.® 

A  Diimitsal  by  Agreement  does  not  con-    official  capacity  only.     Eglin  v.  Dry- 
stitute  a  waiver  of  costs.     Blevins  v, 
Sympson,  2  B.  Mon.  (Ky.)464. 

Defendant's  Failure  to  Answer.— De- 
fendants are  entitled  to  reasonable 
costs  on  dismissal  although  they  have 
not  answered.  White  v,  Westmeath, 
2  Moll.  128. 

1.  Purcell  V,  Purcell,  11  Ir.  Eq.  R. 
516. 

On  Bevertal  at  to  One. — Costs  will  be 
awarded  to  one  defendant  upon  affirm- 
ing a  decree  of  dismissal  although 
costs  are  awarded  to  the  defendants 
as  to  whom  it  is  reversed.  Davis  v. 
Filer,  40  Mich.  310. 

8.  American  Box  Mach.  Co.  v,  Cros- 
man,  57  Fed.  Rep.  1029. 

One  BiU  of  Coeti. — Defendants  may 
be  allowed  to  ti ...  one  bill  of  costs  al- 
though they  severally  plead  want  of 
jurisdiction.  Pratt  v.  Bacon,  ii  Pick. 
(Mass.)  495. 

8.  Cummins  v,  Bennett,  8  Paige  (N. 
Y.)  79. 

Under  a  Statute  requiring  a  clerk  to 
permit  the  plaintiff  or  his  attorney  in 
any  pending  cause  to  dismiss  the 
same  out  of  term  time,  upon  payment 
of  costs  or  securing  their  payment  to 
the  satisfaction  of  the  clerk,  the  pay- 
ment or  securing  of  the  costs  is  a 
condition  precedent,  and  the  clerk  has 
no  authority  to  allow  dismissal  other- 
wise.    Ladner  v.  Ogden,  31  Miss.  332. 

4.  Costs  Prior  to  Beferenoe.  —  Where 
an  objection  causing  dismissal  is  not 
raised  until  a  reference  has  been  made 
to  a  master  in  chancery,  the  court  may 
refuse  to  award  costs  to  the  defend- 
ant for  proceedings  prior  to  that  time. 
Park  V.  Johnson,  7  Allen  (Mass.)  378. 

Official  Defendants.  —  An  award  of 
costs  includes  the  costs  of  defendants 
who  have  been  made  parties  in  their 


official  capacity  only, 
den,  16  W.  R.  837. 

Trustee  as  a  Defendant. — Where  a  per- 
son who  has  declined  to  act  as  a  trustee 
is  made  a  defendant  in  a  suit  affecting 
the  administration  of  the  trust,  he  can 
only  have  his  costs  as  between  party 
and  party  and  not  as  between  solicitor 
and  client.  Norway  v.  Norway,  2 
Myl.  &  K.  278.  Compare  Sherratt  v. 
Bentley,  i  Russ.  &  M.  655. 

6.  In  Minnesota  a  dismissal  of  an  ac- 
tion on  motion  of  the  defendant,  be* 
cause  no  cause  of  action  has  been 
established,  is  a  judgment  of  dismissal 
and  not  on  the  merits,  and  the  defend- 
ant, under  Gen.  Stat.  1878,  c.  67,  §  2, 
is  entitled  to  only  five  dollars  statu- 
tory costs.  Conrad  v,  Bauldwin,  44 
Minn.  406. 

6.  Copies  of  Papers,  etc.— The  defend- 
ant is  entitled  to  have  allowed  as  a 
disbursement  the  expenses  of  copies  of 
papers  material  to  his  defense  and 
actually  and  necessarily  procured  by 
him  for  that  purpose.  The  party  en- 
titled to  costs  should  be  allowed  what 
the  services  of  a  notary  in  taking  dep- 
ositions in  another  state  are  worth, 
not  exceeding  what  the  party  has  ac- 
tually paid  or  incurred.  But  he  should 
not  be  allowed  for  taking  two  deposi- 
tions of  the  same  witness  in  another 
state,  unless  the  necessity  of  taking 
both  appears.  Wentworth  v,  Griggs, 
24  Minn.  450. 

Costs  of  Examination. — And  defend- 
ant is  entitled  to  the  costs  of  the  ex- 
amination of  witnesses  although  the 
examination  is  irregular.  Bradshaw 
r.  Cooke,  i  Moll.  49. 

7.  Simpson  v.  Malherbe,  4  Giff.  707. 

8.  Stevens  r.  Keating,  19  L.  J.  N. 
S.  Ch.  407. 

Costs  of  Abandoned  Motion.— After  the 
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Coeto  of  Appeal. — After  an  appeal,  reversal,  and  remand  with  di- 
rections to  dismiss,  the  costs  of  the  appeal,  as  well  as  those  of  the 
trial,  must  be  taxed  against  the  plaintiff.^ 

Cotti  eannot  be  Oibet. — The  complainant  cannot  offset  the  costs 
against  demands  in  his  favor  unless  specially  authorized  by  an 
order  obtained  from  the  court.* 

(2)  Where  Plaintiff  Relieved  of  Costs.  —  While  the  award  of 
costs  will  not  depend  upon  the  merits  of  the  case,*  and  while 
cases  declare  that  the  defendant  cannot  in  any  event  be  compelled 
to  pay  costs  on  dismissal,*  the  practice  is  to  relieve  the  plaintiff 
of  costs  where  the  occasion  for  the  suit  arose  through  the  wrong- 
ful act  of  the  defendant,*  or  where  the  subject  matter  of  the  suit 

apportionment  of  costs.  Lister  v. 
Leather,  5  W.  R.  550. 

4.  Cochrane  v,  O'Brien,  8  Ir.  Eq.  R. 
241;  Anonymous,  i  Ves.  Jr.  140; 
Dixon  V,  Parks,  i  Ves.  Jr.  402; 
Thompson  v.  Thompson,  7  Beav.  350; 
Morgan  v.  Campbell,  54  111.  App.  244; 
Miller  z'. Pentecost,  5  J.  J.  Marsh.  (Ky.) 
362;  Lewis  V*  Germond,  i  Paige 
(N.  Y.)  300;  Hammersley  v.  Barker,  2 
Paige  (N.  Y.)  372;  Palmer  v.  Van 
Doren,  2  Edw.  Ch.  (N.  Y.)  385. 

The  BoMon  Assigned  for  Dismissal  is 
immaterial.  Morgan  v,  Campbell.  54 
111.  App.  244. 

Absconding  Defendant. — Even  al- 
though the  defendant  absconds  and 
renders  it  impossible  to  obtain  the 
prosecution  of  the  suit,  he  cannot  be 
charged  with  costs.  Palmer  v.  Van 
Doren,  2  Edw.  Ch.  (N.  Y.)  384. 

Bill  for  Specifio  Ferformanoe.— Where 
a  bill  by  a  purchaser  for  specific  per- 
formance was  dismissed  because  a 
good  title  could  not  be  conveyed,  costs 
were  denied  the  plaintiff  on  the  ground 
that  it  was  against  the  principle  of 
the  court  to  compel  the  defendant  to 
pay  costs  to  the  plaintiff.  Lewis  v. 
Loxham,  3  Meriv.  429.  But  the  note 
to  this  case  (p.  430)  refers  to  two  un- 
reported cases  in  which  it  would  seem 
that  all  or  part  of  the  costs  might  be 
imposed  on  the  defendant  under  such 
circumstances. 

5.  Knox  V,  Brown,  i  Cox  359. 
Aots  of  Defendant  Alone  Considered. — 

— In  dealing  with  the  question  as  to 
whether  the  suit  should  be  dismissed 
without  costs,  the  court  considers  the 
acts  of  the  defendant  alone.  Bunbury 
V,  O'Brien,  Hay.  &  J.  803. 

InDivoroe  Case. — Where  a  wife  sued 
for  a  divorce  on  the  ground  of  adul- 
tery as  well  as  cruelty,  and  the  record 
was  chiefly  made  up  of  discreditable 


dismissal  of  a  bill  for  want  of  prose- 
cution the  defendant  cannot  be  com- 
pelled to  pay  the  costs  of  an  incidental 
proceeding  in  the  cause  which  was 
abandoned  by  him.  Farquharson  v. 
Pitcher.  4  Russ.  510. 

Costs  on  Irregular  Undertaking  to  Speed. 
— Where  the  plaintiff  has  made  an  un- 
dertaking to  speed  the  cause,  but  by 
mistake  such  undertaking  is  entered 
under  the  name  of  another  suit  and 
the  defendant  then  makes  a  motion  to 
dismiss  for  want  of  prosecution,  the 
plaintiff  must  indemnify  the  defend- 
ant against  the  costs  of  the  order 
of  dismissal.  Between  two  innocent 
parties,  he  who  is  in  possession  of  the 
order  must  be  indemnified.  Hibber- 
son  V.  Cooke,  4  Madd.  248. 

1.  Reay  v.  Butler  99  Cal.  477. 

Defeotive  Beoord.^  Where  the  record 
of  the  trial  court  failed  to  show  for 
what  cause  an  appeal  was  dismissed, 
and  a  judgment  for  costs  is  rendered 
against  the  appellant,  defendant  be- 
low, the  judgment  will  be  reversed. 
Kinman  v,  Bennett,  2  111.  326. 

8.  Simpson  v.  Brewster,  9  Paige  (N. 
Y.)  245. 

8.  South  Staffordshire  R.  Co.  v. 
Hall.  16  Jur.  160. 

Poverty  of  Plaintiir.— And  the  fact 
that  plaintiff  is  too  poor  to  pay  is  not 
alone  sufficient  to  exempt  him.  Union 
Pac.  R.  Co.  V.  Mertes,  35  Neb.  207. 

In  Louisiana  the  plaintiff  in  an  op- 
position and  injunction  against  an 
order  of  seizure  and  sale  may  discon- 
tinue his  suit  without  being  required 
to  pay  either  special  or  other  damages, 
as  it  is  only  incidental  to  the  hypothe- 
cary action  and  he  gives  no  security 
bond.     Dashiell  v,  Lesassier,  15  La. 

lOI. 

Conduct  of  Parties. — The  conduct  of 
the  parties  is  a  material  element  in  the 
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was  one  proper  for  investigation,*  or  where  the  dismissal  was  due 
to  the  default*  or  misconduct  of  the  defendant,'  or  where  in 
general  it  would  be  inequitable  to  charge  the  plaintiff  with 
costs.'*  In  the  United  States  it  has  been  held  that  costs  in  such 
■cases  may  be  entirely  imposed  upon  the  defendant,*  or  that  they 
may  be  divided  between  the  parties  in  the  discretion  of  the 
court,*  or  that  the  bill  may  be  dismissed  entirely  without  costs.*^ 
Suit  Eendared  Nugatory. — The  bill  may  be  dismissed  without  costs 
where  the  suit  has  become  nugatory  by  matter  subsequently 
arising,^  as,  for  instance,  by  a  decision  of  the  point  involved  by 


4ind  malicious  gossip  having  no  value 
as  evidence,  she  was  left  to  pay  her 
own  costs  on  appeal  from  the  decree 
dismissing  her  bill,  which  was  af- 
firmed.   Soper  V,  Soper.  29  Mich.  305. 

1.  Fryer  V.Miller,  8  Montg.  (Pa.)  13. 

8.  Langham  v.  Great  Northern  R. 
Co.,  I  De  G.  &  Sm.  503;  Sanders  v. 
Benson,  4  Beav.  350. 

Where  Plaintiff  Tried  to  Obtain  An- 
awert.— Where  it  appeared  that  the 
plaintiff  had  used  due  diligence  in 
trying  to  get  in  the  answers  of  the  re- 
maining defendants  and  the  moving 
defendants  were  aware  of  it,  they  were 
denied  the  costs  of  the  cause  although 
granted  the  costs  of  the  motion.  Tay- 
lor V.  Rawlinson,  2  Coop.  C.  C.  143. 

8.  Field  v.  Churchill,  4  Jur.  739, 
where  the  defendants  set  up  a  false 
•defense. 

4.  Corballis  r.  Grand  Canal  Co.,  3 
Jr.  Eq.  R.  29. 

Conoeision  of  Belief.  —  Where  the 
plaintiff  consents  to  a  dismissal  upon 
a  concession  by  the  defendant  of  the 
relief  demanded  in  the  bill,  costs  of  the 
-dismissal  must  be  paid  by  the  defend- 
ant. North  V.  Great  Northern  R.  Co., 
2  Giff.  64;  Swell  V.  Abraham,  8  Beav. 
598. 

On  Satiefaotion  of  the  Claim. — Where 
the  defendant  has  satisfied  or  paid  the 
claim  in  suit  since  the  beginning  of 
legal  proceedings  for  its  collection,  the 
court  may  decide  the  collateral  ques- 
tion, on  the  motion,  whether  particu- 
lar costs  claimed  by  the  plaintiff  were 
properly  incurred  and  payable  by  the 
defendant  in  addition  to  costs  specified 
in  the  motion.  Penny  v,  Beavan,  7 
Hare  133. 

Plaintiff  cannot  Oo  into  Merits.— But 
the  court  will  in  no  event  allow  the 
plaintiff  to  go  into  the  merits  of  the 
cause  on  a  motion  to  dismiss  the  bill 
for  want  of  prosecution,  in  order  to 
show  that  dismissal  should  be  without 


costs.     Carroll  r.  Donoghue,  Fl.  &  K. 
98. 

In  Hew  Tork  the  rule  was  laid  down 
that  the  plaintiff  would  not  be  allowed 
to  dismiss  his  bill  without  costs  unless 
he  showed  reasonable  grounds  for 
filing  it.      Ferine  v.  Swaim,  2  Johns. 

Ch.  (N.  Y.)475- 

5.  Fryer  v.  Miller,  8  Montg.  (Pa.) 
13;  Frank  v,   Riegel,  2  Pearson  (Pa.) 

53. 

Extraordinary  Case. — It  is  said,  how- 
ever, that  the  case  in  which  the  court 
will  impose  costs  upon  the  defendant 
must  be  a  very  extraordinary  one. 
Fryer  v.  Miller,  8  Montg.  (Pa.)  13; 
Brooks  V,  Byam,  2  Story  (U.  S.)  554. 

Charge  of  Fraud  Kot  Eiubliihed. — 
Where  a  bill  in  equity  hied  to  rescind 
an  instrument  in  writing  on  the  ground 
that  it  was  obtained  by  fraud,  undue 
influence,  and  want  of  knowledge  of 
its  contents  and  of  the  estate  to  which 
it  related,  has  been  dismissed  because 
disproved  by  the  evidence,  the  court 
may  compel  the  defendant  to  pay  all 
the  costs  of  the  suit.  Frank  v.  Riegel, 
2  Pearson  (Pa.)  53. 

6.  Fryer  v.  Miller,  8  Montg.  (Pa.) 
13- 

Where  Both*  Parties  are  in  Default, 
costs  on  dismissal  of  a  bill  in  chancery 
will  be  equally  divided  between  the 
complainant  and  the  defendant.  David 
V,  David.  27  Ala.  222,  a  bill  for  di- 
vorce; Williams  v.  Barnes,  28  Ala. 
613. 

7.  Stafford  v,  Stafford,  53  Mich. 
522. 

8.  ''There  is  abundant  authority  to 
show  that  where  the  subject  matter  of 
the  suit  has,  in  effect,  been  disposed  of, 
thecourtmaystopthesuitbydismissing 
without  costs.  It  was  done  in  Knox  v. 
Brown,  i  Cox  359,  where  the  suit  was 
rendered  nugatory  by  the  act  of  the 
defendant;  so  in  the  case  of  Broughton 
V.  Lashmar,  5  Myl.  &  C.  136,  where  a 


972 


Volume  VI. 


Imposition  of  Terma. 


DISMISSAL. 


On  Diimisial.. 


the  appellate  court  in  another  case.* 

(3)  Defendants  Bankruptcy,— Costs  will  not  be  awarded  to  a 
bankrupt  or  insolvent*  unless  the  bankruptcy  existed  prior  to  the 
institution  of  the  suit,*  or  the  plaintiff  presses  the  suit  after  knowl- 
edge of  the  insolvency.'*     The  same  rule  applies  to  a  discontinue 


ance. 


(4)  Dismissal  before  Appearance. — ^As  costs  are  imposed  to  rec- 
ompense the  defendant  for  his  expense  or  trouble,  no  costs  will  be 
allowed  upon  dismissal  or  discontinuance  effected  before  the  de- 
fendant has  appeared  in  the  action.* 


bin  was  filed  by  an  administrator  and 
a  will  was  afterwards  found,  Lord 
Cottenham  dismissed  the  bill  without 
costs.  The  same  was  stated  to  be  the 
practice  in  Robinson  v,  Rosher,  i  Y.  & 
Coll.  C.  C.  7,  and  in  Sivell  v.  Abraham, 
8  Beav.  598."  Sutton  Harbour  Imp. 
Co.  V.  Hitchens,  15  Beav.  161.  See 
also  Pinfold  v.  Pinfold,  9  Hare  (App.) 
xiv  ;  Wright  v.  Barlow,  15  Jur.  1149; 
Troward  v.  Attwood,  27  Beav.  85;  Lister 
V,  Leather,  5  W.  R.  666;  Cronin  v.  Mur- 
phy, I  Ir.  Ch.  R.  233. 

Ditpofition  of  Interest. — Such  a  dis- 
missal may  be  made  wh^re  a  portion  of 
the  defendants  have  disposed  of  all 
their  interest  in  the  subject  matter  of 
the  suit  without  informing  the  plaintifif 
of  the  assignment.  Hawkins  v,  Gar- 
diner, 17  Jur.  780. 

LegiBlated  Out  of  Office.  —  Likewise 
where  official  defendants  against  whom 
an  injunction  proceeding  is  brought 
are  legislated  out  of  office  pending  the 
proceedings.  Johnston  v,  Garside  (Su- 
preme Ct.),  24  N.  Y.  Supp.  243. 

1.  Robinson  v,  Rosher,  i  Y.  &  Coll.C. 

C.  7. 

8.  Blanshard  v.  Drew,  10  Sim.  240; 
Knox  V,  Brown,  i  Cox  ^59;  William- 
son V.  Thompson,  1 1  Price  745;  Suck- 
ling V,  Maddocks,  3  Y.  &  Coll.  232 ;  Kem- 
baU  V.  Walduck,  18  Jur.  69:  Tindlay  v, 
Lawrance,  12  Jur.  934;  Pratt  v.  Babcock, 
10  Paige  (N.  Y.)  295.  Compare  Ruther- 
ford V,  Miller,  2  Anstr.  458;  Sellas  v. 
Dawson,  2  Anstr.  458,  note;  Dick.  738; 
Davidson  v,  Butler,  2  Anstr.  460,  note; 
Monteith  v,  Taylor.  9  Vej.  Jr.  615; 
Rhode  V,  Spear,  4  Madd.  51. 

Lord  Eldon  said  in  Monteith  v.  Tay- 
lor, 9  Ves.  Jr.  616:  •*  I  cannot  possibly 
make  an  order  for  payment  of  the  costs. 
To  whom  are  they  to  be  paid  ?  Not  to 
the  bankrupt,  for  that  would  be  a  mis- 
payment  and  might  afterwards  be 
called  for  by  the  assignees;  and  the 
assignees  are  not  befove  the  court." 


8.  Leggett  v.  Boyd,  6  Wend.  (N.  Yc) 
500;  Camp  V,  Gifford,  7  Hill  (N.  Y.)  169. 

4.  Drought  V,  Robinson,  Beat.  87; 
Butler  V.  Morris,  i  Bosw.  (N.  Y.)  329; 
Ludlow  V,  Hackelt,  18  Johns.  (N.  Y.> 
252;  Merritt  v,  Arden,  i  Wend.  (N.  Y.> 
91. 

5.  Goward  v,  Dunbar,  4  Cush. 
(Mass.)  500;  Shaw  v.  Lyford,  14  N.  H. 
121;  Ludington  v.  Bell,  45  N.  Y.  Su- 
per. Ct.  513;  Ludlow  V.  Hackett,  18 
Johns.  (N.  Y.)  252;  Merritt  v.  Arden,  i 
Wend.  (N.  Y.)  91;  St.  John  v.  Hart,  16 
How.  Pr.  (N.  Y.  Supreme  Ct.)  192;  Park 
V,  Moore,  4  Hill  (N.  Y.)  592;  Camp  v. 
Giflford,  7  HHl  (N.  Y.)  169;  Hart  v. 
Storey,  i  Johns.  (N.  Y.)  143;  Merchants' 
Bank  «/.  Moore,  2  Johns.  (N.  Y.)  294;, 
Collins  V,  Evans,  6  Johns.  (N.  Y.)  333; 
Fifield  V.  Brown,  2  Cow.  (N.  Y.)  503;. 
Honeywell  v.  Burns,  8  Cow.  (N.  Y. )  T2I  ;. 
Case  V.  Belknap,  5  Cow.  (N.  Y.)  422; 
Labron  v.  Woram,  5  Hill  (N.  Y.)  373;. 
Butler  «/.  Morris,  i  Bosw.  (N.  Y.)  329. 

Writ  of  Error.— And  it  applies  to  the 
discontinuance  of  a  writ  of  error.  La- 
bron V,  Woram,  5  Hill  (N.  Y.)  373. 

Aetion  in  Tort. — The  rule  obtains  al- 
though the  action  be  in  tort  or  trespass. 
Merritt  v.  Arden,  i  Wend.  (N.  Y.)9i. 

Disoharge  Hot  Beqnired. — It  was  said 
in  one  case  that  the  motion  would  not 
be  granted  unless  the  defendant  had 
obtained  his  discharge.  Collins  v, 
Evans,  6  Johns.  (N.  Y.)  333.  But  as 
the  real  reason  for  the  rule  is  that  the 
defendant's  discharge  affords  conclu- 
sive evidence  of  the  defendant's  in- 
ability to  pay,  it  is  sufficient  to  authorize 
the  motion  that  both  of  the  defendants 
have  solemnly  declared  themselves 
bankrupts.  Park  v,  Moore,  4  Hill  (N. 
Y.)  592. 

6.  Thompson  v,  Thompson,  7  Beav. 
350;  Trow  Printing,  etc.,  Co.  v.  New 
York  Book-Binding  Co.,  16  Civ.  Pro. 
Rep.  (N.  Y.  City  Ct.)  120;  Schenck  v. 
Fancher,  14  How.  Pr.  (N.  Y.  Supreme 
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(5)  Unauthorized  Bill. — The  costs  on  dismissal  of  an  unauthor- 
ized suit  are  chargeable  to  the  attorney  and  not  the  client  *  un- 
less the  plaintiff  has  been  guilty  of  laches  in  failing  to  relieve 
himself  of  liability,*  in  which  case  costs  may  be  imposed  on  him 
and  he  may  be  left  to  his  remedy  over  against  his  solicitor.^ 

(6^  Against  Legal  Representative.  — Where  the  plaintiff  is  the 
legal  representative,  only,  of  the  interests  affected,  costs  cannot  be 
taxed  against  him  on  dismissal'*  or  discontinuance  *  unless  he 
has  knowingly  brought  a  wrong  action.* 

(7)  ^^fanl  Plaintiff. — An  infant  cannot  leave  a  next  friend  to 
pay  the  costs  '^  unless  he  can  show  that  the  bill  was  improperly 
filed  by  the  next  friend.® 

(8)  Dismissal  for  Want  of  Jurisdiction. — The  court  has  author- 
ity to  render  a  judgment  for  costs  against  the  plaintiff  on  dis- 
missal for  want  of  jurisdiction.* 

2.  On  Discontinuance — ihMtetioiuury  m  a  Bale. — The  general  rules 
that  have  been   laid  down  in  the  preceding  sections  in   regard  to 


Ct.)  95:  HuH  V.  Peters.  7  Barb.  (N.  Y.) 
331:  Matter  of  Butler,  loi  N.  Y.  307; 
Pignolet  V,  Daveau.  2  Hilt.  (N.  Y.)584; 
Bedell  v.  Powell,  13  Barb.  (N.  Y.)  183; 
Kenna  r.  Atlas  Steamship  Co.,  19  Abb. 
N.  Cas.  (N.  Y.  Supreme  Ct.)  265. 

Diseretionarj. — Where  the  defendant 
has  incurred  no  costs  in  a  suit  dis- 
continued before  return  of  the  writ,  it 
was  said  at  common  law  that  it  lies  in 
the  discretion  of  the  court  to  allow  him 
to  come  in  and  take  judgment  for  costs 
on  an  oral  notice  of  discontinuance. 
Fullam  r.  Ives,  37  Vt.  659. 

Befort  Hotioe  of  Appearanee. — Where 
an  action  is  discontinued  before  a  no- 
tice of  appearance  has  been  served, 
the  attorney  of  the  defendant  is  not 
entitled  to  any  costs  although  it  be 
after  an  actual  retainer.  Schenck  v. 
Fancher.  14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  95;  Smith  V.  White,  7  Hill  (N.  Y.) 
520,  overruling  Foster  v.  Bowen,  i  Code 
Rep.  N.  S.  (N.  Y.  C.  PI.)  236. 

After  Kotion  to  Make  Complaint  Moro 
Dellnito.— Under  N.  Y.  Code  Civ.  Pro.. 
§  421,  providing  that  an  appearance 
must  be  made  by  notice  of  appearance, 
copy  of  a  demurrer,  or  copy  of  an  an- 
swer, a  motion  to  have  a  complaint 
made  more  definite  and  certain  is  not 
suflScient  without  a  formal  appearance 
to  entitle  the  defendants  to  costs  on 
discontinuance.  Valentine  v.  Myers' 
Sanitary  Depot,  36  Hun  (N.  Y.)  201. 

1.  Allen  V.  Bone.  4  Beav.  493;  Town 
V,  Green,  32  Kan.  148. 

3.  Tarbuckv.  Woodcock,  6  Beav. 58 1. 

8.  Tarbuck  v.  Woodcock.  6  Beav. 581. 


4.  Hill  V.  Grady.  9  W.  R.  68. 

5.  Reeder  v.  Seely,  4  Cow.  (N.  Y.) 
548;  Phoenix  v.  Hill,  3  Johns.  (N.  Y.) 
249;  Pennell  v,  Wilson,  5  Robt.  (N.  Y.) 
663. 

Plaintiff  an  Ezecntor  or  AMignee. — As 
where  the  suit  is  brought  by  an  exec- 
utor, Phoenix  v.  Hill,  3  Johns.  (N.  Y.) 
249;  or  the  assignee  of  an  insolvent 
debtor,  Reeder  v,  Seely.  4  Cow.  (N- 
Y.)  548. 

Where  the  action  is  brought  by  a 
plaintiff  both  as  executor  and  individ- 
ually, and  might  have  been  maintained 
in  his  own  name,  he  cannot  discon- 
tinue without  costs.  Hood  v.  Hood. 
12  Daly(N.  Y.)ii3. 

6.  Harris  v.  Jones,  i  W.  Bl.  451; 
Baynham  v.  Matthews,  2  Stra.  871; 
Bennet  v,  Coker,  4  Burr.  1927. 

7.  Anonymous,  4  Madd.  461. 

8.  Anonymous,  4  Madd.  461;  Bligh 
V.  Tredgett,  5  De  G.  &  Sm.  74. 

Undertaking.— Where  this  is  not 
shown,  the  infant  plaintiff  must  give 
an  undertaking  to  pay  the  costs  of 
both  the  defendant  and  next  friend. 
Anonymous,  4  Madd.  461.  Where 
no  undertaking  is  given,  the  next 
friend  must  pay  although  a  portion 
was  incurred  before  the  next  friend 
came  upon  the  record.  Bligh  v.  Tredg- 
ett, 5  De  G.  &  Sm.  74. 

9.  Ensworth  v.  Curd.  68  Mo.  282; 
Hilliard  v.  Brown,  103  Ala.  318. 

Contra. — Burke  v.  Jackson,  22  Ohio 
St.  268;  Taul  V.  Collmsworth,  2Yerg. 
(Tenn.)  579;  Walker  v.  Snowden,  I 
Swan  (Tenn.)  193. 
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the  imposition  of  terms  on  dismissal  apply  to  a  discontinuance ;  * 
and  the  action  of  the  court  is  discretionary  and  not  reviewable  on 
appeal  *  unless  the  discretion  is  abused.^ 

To  Defendant. — Costs  will  usually  be  awarded  to   the  defendant  ;* 


1.  Bryon  v,  Durrie,  6  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  135;  Smith  v. 
While,  7  Hill  (N.  Y.)  520;  Winans  v, 
Winans  (Super.  Cl.),  6  N.  Y.  St.  Rep. 
813;  Young  V,  Bush,  36  How.  Pr.  (N. 
Y.  Supreme  Ct.)  240;  Moravian  Semi- 
nary V,  Bethlehem,  153  Pa.  St.  583- 

Btipulations  Affecting  Eyidenoe.— The 
court  may  require  the  plaintiff  to  stip- 
ulate that  evidence  already  intro- 
duced by  the  defendant  may  be  read 
upon  the  trial  of  any  new  action  for 
the  same  cause.  Cockle  v.  Underwood, 
3  Duer  (N.  Y.)  676;  Young  v.  Bush,  36 
How.  Pr.  (N.  Y.  Supreme  Ct.)  244, 
where  the  court  said:  "The  plain- 
tiff should  not  be  required  to  prose- 
cute a  suit  if  he  wishes  to  put  an  end 
to  it  and  to  the  litigation  entirely; 
but  where  he  has  long  litigated  a 
question  and  put  the  defendant  to 
much  expense  and  trouble,  and  is  sub- 
stantially defeated  in  it — if  he  wishes 
to  discontinue,  it  should  be  upon  terms 
that  he  will  not  commence  a  new  suit, 
or  transfer  the  right  of  action,  and 
»  that  the  defendant's  testimony  proper- 
ly taken  in  it  may  be  used  in  any  new 
action.  This  is  but  just  and  fair,  and 
I  think  the  court  has  the  power,  in  its 
discretion,  to  impose  such  terms 
upon  a  plaintiff  seeking  to  discontinue 
his  action;  and  that  a  decision  thus 
made  at  special  term  should  not  be  re- 
versed." 

In  Iignnetion  Casei.— Where  the 
plaintiff  has  obtained  an  injunction 
which  has  caused  the  defendant  ex- 
pense, the  plaintiff  should  not  be  per- 
mitted to  discontinue  without  payment 
of  costs.  Sweetzer  v.  Smith  (Su- 
preme Ct.).  27  N.  Y.  St  Rep.  628. 

In  Equity,  unless  the  costs  are 
claimed  by  the  defendant,  the  plaintiff 
may  discontinue  without  costs.  Ma- 
son v.  York,  etc..  R.  Co.,  52  Me.  82. 

Waiver  of  Taxation. — Defendant  can- 
not be  compelled  to  tax  his  costs  on  a 
discontinuance,  as  he  may  waive  them. 
Juneau  County  v.  Hooker,  67  Wis. 
322. 

Where  Mandatory.— Where  a  statute 
allows  a  plaintiff  to  discontinue  as  to 
any   defendant  on   payment  of  costs, 


the  trial  court  has  no  discretion  to 
deny  them.  Ganet  v.  Mears,  4  Wis. 
306 

By  Loss  of  Writ.— Where  a  writ  was 
served  and  the  action  duly  entered 
and  continued  for  several  terms  on 
account  of  the  loss  of  the  writ,  it 
was  deemed  a  discontinuance  within 
a  statute  giving  costs  in  case  of  dis- 
continuance. Gilbreth  v.  Brown,  15 
Mass.  179.  • 

Hew  York.— To  entitle  a  party  to  the 
full  amount  of  $60  allowed  by  N. 
Y.  Code  Civ.  Pro.,  ^  308,  it  is  neces- 
sary that  a  judgment  should  be  ren- 
dered in  the  action;  and  if  the  action 
is  discontinued  before  the  entry  of 
judgment,  only  $30  can  be  claimed  un- 
der the  section  "mentioned.  Bryon  v, 
Durrie,  6  Abb.  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  135. 

The  words  '*  upon  the  rendering  of 
official  judgment"  in  §§  3228,  3229, 
Code  Civ.  Pro.,  do  not  limit  the  right 
of  either  party  to  costs  in  a  case  alone 
in  which  the  action  is  prosecuted  to 
final  judgment;  and  the  defendant  in  a 
common-law  action  will  have  the  costs 
already  accrued  awarded  on  discontin- 
uance. Agar  V.  Tibbets,  56  Hun  (N. 
Y.)  272. 

2.  Bryon  v.  Durrie,  6  Abb,  N.  Cas. 
(N.  Y.  Supreme  Ct.)  135. 

8.  Exstein  v.  Robertson,  17  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  23. 

4.  Buffington  v.  Quackenboss,  5  Fla. 
196;  Tubbs  V.  Hall,  12  Abb.  Pr.  N.  S. 
(N.  Y.  C.  PI.)  237;  Staiger  v,  Schultz, 
3  Keyes  (N.  Y.)  614:  De  Barante  v. 
Devermand,  41  N.  Y.  355:  Ashworth 
V,  Wrigley,  i  Hall(N.  Y.)  145:  Rey- 
nolds t^.  Lammond,3  Johns.  (N.Y.)445; 
Summy  v,  Hiestand,  65  Pa.  St.  300; 
Griffin  v.  Farwell,  20  Vt.  153. 

After  a  Writ  of  Error  has  been  sued 
out  plaintiff  cannot  discontinue  the  suit 
without  costs  until  he  has  obtained  a 
reversal  of  the  judgment,  Sandford 
V,  Sinclair,  6  Hill  (N.  Y.)  248;  al- 
though he  may  so  discontinue  his  writ 
of  error  on  application  to  the  court 
from  which  it  is  sued  out,  Labron  v, 
Woram,  5  Hill(N.  Y.)  373;  Sandford  v. 
Sinclair,  6  Hill  (N.  Y.)  250,  note  a. 
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and  in  this  behalf  the  nature  of  the  defense  is  generally  imma- 
tenaL* 

What  Coiti  IndndAd. — All  costs  accrued  up  to  the  time  of  the  dis- 
continuance will  be  included,*  together  with  the  costs  of  the  ap- 
plication for  discontinuance.' 

Without  Coftt. — As  in  the  case  of  dismissals,*  no  costs  will  be 
imposed  where  it  would  be  inequitable  to  do  so.* 


1.  Houseman  v,  Rosenfield,  18  Abb. 
Pr.  (N.  Y.  Supreme  Cl.)  379,  where 
the  court  said:  *' The  only  cases  in 
which  such  leave  to  discontinue  with- 
out costs  has  been  granted,  is  where 
an  executor  or  receiver  sues  and  dis- 
covers a  mistake  after  suit  brought, 
and  in  cases  of  a  defense  of  insol- 
vency or  infancy.  In  the  first  class 
of  cases  the  executor  or  receiver 
would  not  be  liable  for  costs  except 
by  order  of  the  court.  In  the  latter 
class  the  defenses  are  within  the 
knowledge  of  the  debtor,  not  of  the 
plaintiff." 

Bututo  of  Limitatioiis. — Consequent- 
Iv  the  interposition  of  the  statute  of 
limitations  as  a  defense  is  not  in  any 
case  sufficient  ground  for  allowing  a 
discontinuance  without  costs.  House- 
man V,  Rosenficld,  18  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  379. 

8.  Cohn  V,  Anathan,  16  Civ.  Pro. 
Rep.  (N.  Y.  City  Ct.)  178. 

In  How  York,  under  Code  Civ.  Pro.. 
§  423,  a  plaintiff  cannot  discontinue 
without  costs  where  "  no  notice  of 
personal  claim  *'  was  served  with  the 
summons.  Wohltman  v,  Goff,  15  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)39. 

Extra  Allowance, —  Where  the  de- 
fendant has  interposed  a  counterclaim, 
the  court  may  grant  the  defendant's 
attorney  an  extra  allowance.  Tubbs 
V.  Hall,  12  Abb.  Pr.  N.  S.  (N.  Y.  C. 
PI.)  237;  New  York  Hospital  Soc.  f. 
Coe,  15  Hun  (N.  Y.)  440.  See  further 
as  to  extra  allowance  on  discontinu- 
ance article  Additional  Allowances, 
vol.  I,  p.  228. 

No  Trial  Fee, — Where  a  case  had 
regularly  appeared  on  the  day  cal- 
endar of  the  court  and  its  trial  had 
been  adjourned  several  times  by  con- 
sent and  then  a  discontinuance  was 
granted,  it  was  held,  construing  Code 
Civ.  Pro.,  §§  3229,  3251,  that  the  de- 
fendant was  not  entitled  to  tax  a  trial 
fee.  Oelberman  v.  Rosenbaum,  15 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
389;  Sutphen  v.  Lash,  10  Hun  (N.  Y.) 
120. 


Attornoy  Poo.— Under  a  statute  pro 
viding  that  attorneys  at  law  shall  be 
entitled  to  receive  for  every  suit  pros- 
ecuted to  judgment,  discontinuance,  or 
non  pros.^  a  defined  sum,  the  counsel 
for  the  defendant  is  entitled  to  the  at- 
torney fee  when  paid  by  the  plaintiff 
under  a  discontinuance;  and  in  no 
event  can  it  go  to  the  counsel  for  the 
plaintiff  unless  the  defendant  has  paid 
it  as  the  condition  for  the  discontinu-^ 
ance.  Hamilton  v,  Hamilton,  10  Pa. 
Co.  Ct.  Rep.  255;  Delaware  Ins.  Co.. 
V,  Gilpin,  I  Binn.  (Pa.)  501. 

8.  The  St.  Olaf,  36  L.  T.  30. 

Of  Motion.— Where  the  defendant  has 
appeared  specially  to  make  a  motion 
in  the  cause,  the  plaintiff  will  be  taxed 
the  costs  of  the  motion  on  discontin- 
uance unless  he  shows  that  the  mo- 
tion was  baseless.  Cole  v,  McGarvcy, 
6  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.> 
305. 

4.  See   supra,  XII.  I.  b,  (2)  Where^  - 
Plaintiff  Relieved  of  Costs, 

5.  Bayles  v,  Husted,  40  Hun(N.  Y.> 
376;  People  V,  Superior  Ct.,  19  Wend. 
(N.  Y.)  100;  Lackey  v.  M'Donald,  i 
Cai.  (N.  Y.)  1x6;  Pinfold  v.  Pinfold, 
I  W.  R.  60. 

Infancy  m  a  Dofonio.— Where  the  de- 
fense of  infancy  is  set  up.  costs  will  be 
denied.  Young  v.  Bush,  36  How.  Pr. 
(N.  Y.  Supreme  Ct.)  241;  Van  Buren 
V,  Fort,  4  Wend.  (N.  Y.)  209;  Buffing- 
ton  V,  Quackenboss,  5  Fla.  196;  Agar 
V,  Tibbets,  56  Hun(N.  Y.)  275:  unless 
the  plaintiff  proceeds  notwithstand- 
ing, St.  John  V,  Hart,  16  How.  Pr. 
(N.  Y.  Supreme  Ct.)  192. 

Defendant  Joined  by  Mistake.— Where 
a  defendant  has  been  joined  as  a  party 
by  mistake,  costs  will  be  denied. 
Young  V.  Bush.  36  How.  Pr.  (N.  Y. 
Supreme  Ct.)  241. 

Bepeal  of  Statute.—- Or  where  the 
right  of  action  is  repealed  by  statute 
after  the  action  is  brought.  Agar  v, 
Tibbets,  56  Hun  (N.  Y.)  275;  Cole  v. 
Rose,  65  How.  Pr.  (N.  Y.  Marine  Ct.). 
520;  Seaman  v,  McReynolds,  65  How., 
Pr.  (N.  Y.  Super.  Ct.)f52i. 
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8.  On  Koniuit. — Upon  a  nonsuit  costs  must  always  be  awarded 
the  defendant  except  where  the  rule  is  modified  by  statute.* 

4.  Effect  of  Nonpayment  of  Costs. — Until  costs  awarded  are  paid, 
the  action  is  not  terminated  '  and  judgment  of  discontinuance 
will  not  be  entered.*     If  the  costs  are  not  paid  or  properly  ten- 


Ho  CanM  of  Action. — Where  it  con- 
clusively appears  that  the  plaintiff 
never  had  a  cause  of  action,  the  case 
will  not  be  dismissed  without  costs 
unless  the  plaintiff  also  shows  that  he 
was  misled  by  appearances,  created 
by  the  defendant,  into  bringing  the  ac- 
tion. Ludington  v.  Bell,  45  N.  Y. 
Super.  Ct.  513- 

On  Account  of  Appellate  Court  Decision. 
— A  decision  by  an  appellate  court 
since  the  suit  was  brought,  rendering 
a  further  prosecution  of  the  suit  use- 
less, will  not  justify  the  exemption  of 
the  plaintiff  from  costs.  Agar  v,  Tib- 
bets,  56  Hun  (N.  Y.)  272. 

Defondant  Confescedly  X'iftble.— A  dis- 
continuance without  costs  will  not  be 
allowed  merely  because  the  defendant 
is  confessedly  liable  for  the  demand 
in  suit.  Schildwachter  v.  New  York, 
12  Misc.  Rep.  (N.  Y.  C.  PI.)  52. 

One  Codefendant  Only. — Upon  a  dis- 
continuance affecting  only  a  single  co- 
defendant  the  costs  will  include  all 
costs  in  the  action  whether  awarded 
to  him  on  appeal  from  a  former  judg- 
ment or  otherwise.  Kent  v.  Popham, 
6  Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
336. 

Cotti  Allowed  to  Each  Defendant.— 
Where  the  separate  appearances  of 
several  defendants  are  necessary,  the 
costs  of  the  action  must,  on  discontin- 
uance, be  allowed  to  each,  but  not 
where  their  separate  appearances  are 
proper  but  not  necessary.  Hequem- 
bourg  V,  Bookstaver,  54  Hun  (N.  Y.) 
88. 

1.  Gatewood  v.  Leak,  99  N.Car.  363; 
Purnell  v,  Vaughan,  80  N.  Car.  46; 
Lafoon  v,  Shearin,  95  N.  Car.  391: 
Bynum  v.  Powe,  97  N.  Car.  374;  Smith 
r.  Sutts,  2  Johns.  (N.  Y.)  9;  Monnell 
V.  Weller.  2  Johns.  (N.  Y.)  8;  Dunbar 
V,  Murphy,  11  La.  Ann.  713;  State  v. 
Rost,  48  La.  Ann.  455;  Cameron  r. 
Reynolds,  Cowp.  403;  Wilkinson  v. 
Allot.  Cowp.  366. 

Jirj  Feec. — Where  the  court  nonsuits 
the  plaintiff  upon  a  jury  trial  it  may 
order  the  plaintiff  to  pay  the  jury  fees. 
Fairchild  v.  King,  102  Cal.  320. 

Conditional  Order. — Where  a  judg- 
ment of  nonsuit  is  allowed  the  plain- 


tiff on  condition  that  he  stipulate  and 
pay  costs,  the  plaintiff  must  stipulate 
forthwith  in  order  to  avail  himself  of 
the  judgment.  Lown  v.  Roose,  6 
Cow.  (N.  Y.)394. 

Bills  of  Costs  mutt  Be  Beady. — Where 
the  plaintiff  offers  to  pay  the  costs 
forthwith  on  the  motion  and  defendant 
is  not  prepared  with  his  bills  of  costs, 
the  plaintiff  will  not  be  nonsuited. 
Janeway  v,  Skerritt,  30  N.  J.  L.  97. 

In  Georgia  the  provision  of  the 
code  which  requires  a  plaintiff  against 
whom  a  nonsuit  has  been  granted  to 
pay  the  costs,  is  for  the  benefit  of  the 
officers  and  not  of  the  defendant; 
and  if  the  defendant  desires  to  set  up 
failure  to  pay  costs,  he  should  do  so  bv 
plea  in  abatement  at  the  first  term 
Stirk  V,  Central  R.,  etc.,  Co.,  79  Ga. 

495. 

Plaintiir  an  Administrator.  —  If  an 
administrator  sues  in  his  own  right, 
although  he  sue  as  administrator  or 
for  a  conversion  after  his  intestate's 
death,  he  must  pay  costs  of  nonsuit. 
Ford  V.  Travis,  2  Brev.  (S.  Car.)  299. 

8.  Buffington  v  Quackenboss,  5  Fla. 
196;  Cummins  v,  Bennett,  8  Paige  (N. 
Y.)  79;  Kerr  v.  Davis,  7  Paige  (N.  Y.) 
53;  State  V,  Florida  Cent.  R.  Co.,  15 
Fla.  726. 

A  Kere  Liability  to  Pay  them  is  not 
sufficient;  they  must  be  actually  paid 
or  the  case  is  still  in  court.  Young  v. 
Bush,  36  How.  Pr.  (N.  Y.  Supreme  Ct.) 
240;    Cummins   v,    Bennett,   8    Paige 

(N.Y.)79. 

After  Kew  Trial  Granted. — And  so 
where  the  case  has  been  sent  back  for 
a  new  trial,  the  plaintiff  will  not  be 
allowed  to  discontinue  while  the  costs 
are  in  dispute  and  unpaid.  North  r. 
Sargeant,  14  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  223. 

Bar  to  Second  Suit. — And  the  defend- 
ant may  plead  the  pendency  of  the  suit 
as  a  bar  to  a  second  suit.  Cummins  v, 
Bennett,  8  Paige  (N.  Y.)  79;  Murray 
V.  Shadwell.  17  Ves.  Jr.  353. 

8.  Buffington  v,  Quackenboss,  5 
Fla.  196. 

Order  a  Hnllitj. — The  order  discon- 
tinuing the  action  is  a  nullity  until  the 
costs  therein  awarded  are  paid.     S!o- 


6  Encyc.  PL  &  Pr.— 6a. 
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dercd,  the  defendant  may  proceed  in  the  case,*  or  he  may  recover 
the  costs  by  judgment.* 

SUy  of  Frooeedingt. — At  law  the  court  will  grant  a  stay  of  proceed- 
ings \\\  a  second  action  brought  for  the  same  cause,  until  the 
judgment  for  costs  obtained  upon  a  nonsuit  in  a  former  action  is 
paid.  In  equitable  actions,  however,  a  different  rule  prevails.' 
The  court  will  recognize  a  reasonable  excuse  for  the  nonpayment 
of  costs,  and  allow  the  second  suit  to  proceed  although  they  are 
not  paid-."* 

6.  Costs  on  Denial  of  Motion. — Where  the  motion  is  denied,  costs 
may  be  imposed  on  the  defendant.* 

Xin.  Effect  of  lEBMnrATiOH  of  the  Svit--1.  General  Bnle  and 
Its  Extent. — A  dismissal,  discontinuance,  or  nonsuit  in  a  legal 
proceeding  without  a  trial   upon  the  merits,  operates  as  a  final 


comb  V.  Thatcher,  20  Mich.  52;  Mor- 
rison V.  Ide,  4  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  304;  Huntington  v.  Fork- 
son.  7  Hin  (N.  Y.)  195:  While  v.  Smith. 

4  HiU  (N.  Y.)  166;  Carpentier  v.  Wil- 
son, 14  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  loi;  Averill  v,  Patterson,  10  N. 
Y.  500;  Smith  V.  White,  7  Hill  (N.  Y.) 
520;  James  r.  Delavan,  7  Wend.  (N, 
Y.  511;  M'Kenster  v.  Van  Zandt,  I 
Wend.  (N.  Y.)i3. 

1.  Young  V,  Bush,  36  How.  Pr.  (N. 
Y.  Supreme  Ct.)  240;  Harden  v,  Har- 
dick,  2  Hill  (N.  Y.)  384;  M'Kenster  r. 
Van  Zandt,  I  Wend.  (N.  Y.)  13;  Leon- 
ard  V.  Slaughter.  10  Johns.  (N.  Y.)  367. 

«.  Smith  V,  White,  7  HiU  (N.  Y.) 
520.  Compare  Hicks  v.  Brennan,  10 
Abb.  Pr  (N.  Y.  Supreme  Ct.)  420. 

A  Motion  is  not  appropriate.  Leon- 
ard V.  Slaughter.  10  Johns.  (N.  Y.) 
367. 

In  Florida  it  is  said  that  where  the 
costs  are  not  paid,  the  remedy  of  the 
defendant  is  by  motion  in  the  court 
below  to  set  aside  the  discontinuance 
on  the  refusal  of  the  plaintiff  to  com- 
ply with  the  terms  of  the  order  or  rule 
of  court.     Buffington  v,  Quackenboss, 

5  Fla.  196. 

Domand. — But  the  plaintiff  is  not  in 
default  until  the  defendant  has  had 
his  costs  adjusted  and  made  demand 
therefor.  People  v.  Tweed.  63  N.  Y. 
202. 

Election  to  Proceed. — A  plaintiff  who 
has  obtained  leave  to  discontinue  on 
payment  of  costs  may  elect  to  refuse 
the  terms  offered  and  continue  the 
action.  New  York  Hospital  Soc.  v. 
Coe,  15  Hun  (N.  Y.)  440. 

8.  Union  Pac.  R.  Co.  v,  Mertes,  35 
Neb.  207. 


4.  Massachusetts. — Bridge  v,  Sum- 
ner, I  Pick.  (Mass.)  371. 

Nebraska, — Union  Pac.  R.  Co.  v. 
Mertes,  35  Neb.  207. 

New  K<?ri.  — Stebbins  v.  Grant,  19 
Johns.  (N.  Y.)  196;  Cuyler  v.  Vander- 
\.'erk.  I  Johns.  Cas.  (N.  Y.)  247:  Jack- 
son V.  Edwards,  i  Cow.  (N.  Y.)  138; 
Jackson  v.  Carpenter,  3  Cow.  (N.  Y.) 
22;  Perkins  v.  Hinman,  19  Johns*  (N. 
Y.)  237;  Ripley  v.  Benedict  4  Cow. 
(N.  Y.)  19;  Taylor  v,  Vandervoort,  9 
Wend.  (N.  Y.)449;  Kentish  i^.  Tatham^ 
6  HilKN.  Y.)  372:  Ex  p.  Stone,  3  Cow. 
(N.  Y.)  380;  Barrett  v,  Forrester,  1 
Johns.  Cas.  (N.  Y.)  247. 

Pennsylvania. — Fleroming  v,  Penn- 
sylvania Ins.  Co.,  4  Pa.  St.  475. 

Rhode  Island. — Robinson  v.  Mer- 
chants', etc.,  Transp.  Co.,  16  R.  I.  217. 

IVisconsin. — Mcintosh  v.  Hoben.  11 
Wis.  400;  Felt  V.  Amidon,  48  Wis.  66. 

United  States. — Buckles  v.  Chicago, 
etc.,  R.  Co..  47  Fed.  Rep.  424. 

England.  —  Melchart  v.  Halsey.  3 
Wils.  149;  Biron's  Case,  i  Vent.  100; 
Weston  V.  Withers.  2  T.  R.  511. 

Conitrnotion  of  Statute.— A  statute 
providing  that  a  subsequent  suit  for 
the  same  cause  of  action  shall  be 
stayed  unless  the  costs  of  nonsuit 
taken  in  the  first  suit  are  paid,  will  be 
liberally  construed  in  the  defendant's 
behalf.  The  statutory  requirement 
applies  although  a  new  and  additional 
cause  of  action  is  embraced  in  the 
second  writ.  Smith  v.  Allen,  79  Me. 
536. 

5.  Ingle  V.  Partridge,  33  Beav.  287; 
Partington  v.  Baillie,  5  Sim.  667. 
where  the  defendant  knew,  or  ought 
to  have  known,  that  the  motion  could 
not  succeed. 
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determination  of  the  suit  and  carries  the  entire  cause  out  of  court 
and  all  the  parties  to  the  original  proceedings.*  The  rule  applies 
alike  to  dismissals  either  at  law  or  in  equity,*  and  to  discontinu- 
ances  and  nonsuits,'  at  least  where  the  statute  of  limitations  is 
pleaded  in  defense,^  and  although  no  formal  judgment  of  nonsuit 
was  entered,*  and  whether  the  discontinuance  be  in  a  civil  or  a 
criminal  case,*  or  upon  the  merits  or  without  prejudice  to  the 
plaintiff's  right  to  bring  a  new  action.'' 

Subsequont  Prooeedingt. — Accordingly  it  carries  out  of  court*  all  sub- 
sequent proceedings  based  upon    the    original   action,®  and  de- 


1.  Harris  v.  Hines,  59  Ga.  427; 
Brooks  V.  Cutler.  18  Iowa  433. 
^Custody  of  Children. — The  dismissal 
of  a  petition  for  divorce  asking  the 
•custody  of  children  leaves  the  parties 
standing  as  if  no  suit  had  been 
brought,  and  the  custody  of  the  chil- 
dren rests  ordinarily  with  the  father. 
King  V.  King,  42  Mo.  App.  454. 

2.  Harris  v.  Hines,  59  Ga.  427; 
Karr  v.  Burns,  i  Kan.  App.  232. 

Bight  in  Defendant. — Such  a  dis- 
missal does  not  admit  the  existence  of 
any  right  whatever  in  the  defendant. 
Van  Vleit  v,  Olin,  i  Nev.  495. 

Lii  Pendeni. — A  dismissal  of  the  suit 
terminates  the  lis  pendens  created  in 
the  cause  by  filing  the  abstract  of  an 
attachment.  Davis  v.  Hall,  90  Mo. 
659. 

Of  Bill  to  Bedeem  Kortgage.— The 
dismissal,  without  reservation,  of  a 
bill  to  redeem  a  mortgage  for  nonpay- 
ment of  the  money  within  the  time 
limited,  effects  a  foreclosure  and  con- 
cludes all  rights.  Wilcox  v.  Balger,  6 
Ohio  406. 

Decree  of  Surrender  of  Premliee.— So 
where  a  party  brought  his  bill  in  chan- 
cery to  enjoin  the  prosecution  of  an 
action  of  ejectment  which  had  been 
commenced  against  him,  and  the  de- 
fendant only  answered  the  bill,  with- 
out filing  a  cross  bill,  it  was  held  to 
be  error,  on  dismissing  the  original 
bill,  to  decree  that  the  complainant 
should  surrender  the  premises  to  the 
defendant.  Stone  v,  Smoot,  39  111. 
409. 

8.  Bertschy  v,  McLeod.  32  Wis.  205; 
State  V.  Main,  31  Conn.  572;  Fosters. 
Atkison,  i  Litt.  (Ky.)  215. 

DitchargetWitneiiei.— A  nonsuit  ef- 
fects the  discharge  of  the  witnesses  in 
attendance  although  set  aside  at  the 
same  term.  Cochran  v.  Brown,  i 
Humph.  (Tenn.)  329. 

In  ^eetment. — A  judgment  of  non- 


suit in  an  action  of  ejectment  consti- 
tutes no  color  of  title  in  the  defend- 
ant.    Hickman  v.  Link,  97  Mo.  482. 

4.    Hickman  r.  Link,  97  Mo.  482. 

In  Aisignment  Prooeedingt  the  en- 
try of  an  order  of  discontinuance 
divests  the  assignee  of  his  title  and 
terminates  the  trust  created  by  the 
assignment.  Warren  v,  Howe,  44  111. 
App.  157. 

Diioontinnanoe  of  a  Writ  of  Error  does 
not  vacate  the  judgment  upon  which 
it  is  sued  out.  Cummerford  v,  Paulus, 
66  Mich.  048. 

6.  Mexico  r.  Geiger,  53  Mo.  App. 
440. 

6.  State  r.  Main,  31  Conn.  572. 

7.  Mitchell  v,  Sullivan,  30  Kan.  231^ 
Without  Prcjudioe.— It  was  said  in  an 

injunction  case  :  "While  the  dismissal 
of  the  case  without  prejudice  does  not 
preclude  a  plaintiff  from  bringing  a 
new  action,  the  dismissal  ends  and  dis- 
poses of  the  order  of  injunction  al- 
lowed at  the  commencement  thereof, 
or  granted  during  the  litigation,  as  the 
order  cannot  be  revived  or  renewed  at 
the  mere  will  of  the  plaintiff.  If  the 
plaintiff  brings  a  new  action  and  seeks 
to  restrain  the  commission  or  continu- 
ance of  some  act,  the  commission  or 
continuance  of  which  during  the  liti- 
gation will,  as  he  alleges,  produce  in- 
jury to  him,  he  must  make  a  showing 
de  novo  for  any  new  temporary  injunc- 
tion or  restraining  order."  Mitchell  v, 
Sullivan,  30  Kan.  233. 

8.  Elston  V.  Drake,  5  Blackf.  (Ind.) 
540;  Ringgold  V,  Emory,  i  Md.  34S; 
Cartmell  v,  McClaren,  12  Heisk. 
(Tenn.)  41. 

In  Loeb  v,  Willis,  100  N.  Y.  235,  the 
court  said  :  '*  By  the  discontinuance 
of  an  action  the  further  proceedings  in 
the  action  are  arrested  not  only,  but 
what  has  been  done  therein  is  also 
annulled,  so  that  the  action  is  as  if  it 
never  had  been.     If  a  suit  be  discon- 
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prives  the  court  of  all  jurisdiction  to  act  further  in  the  cause,* 
except  to  render  a  judgment  or  decree  for  costs,*  or  to  make  such 
orders  or  decrees  in  the  cause  as  mav  be  necessary  to  effectuate 
the  judgment  terminating  the  cause,*  unless  jurisdiction  is  shown 


tinued  at  any  stage,  or  the  judgment 
rendered  therein  be  set  aside,  or  va- 
cated»  or  reversed,  then  the  adjudica- 
tion therein  concludes  no  one  and  it  is 
not  an  estoppel  or  bar  in  any  sense." 

A  Saboeqaent  Order  of  Biemieeal  of 
such  proceedings  is  therefore  im- 
providently  made  and  will  not  support 
an  appeal,  Ringgold  v.  Emory,  i  Md. 
350,  and  does  not  prolong  the  time  for 
taking  an  appeal,  Guyer  v,  Wilson, 
139  111.  398. 

In  the  Maryland  case  first  cited  the 
court  said:  "The  whole  case  having 
thus  been  disposed  of  and  at  an  end, 
it  is  manifest  that  any  subsequent  or- 
der in  the  premises  would  have  been 
irregular  and  inoperative  unless  based 
upon  some  new  formal  proceeding 
instituted  to  revive  the  defunct  case, 
which  it  is  not  pretended  was  done  in 
this  instance." 

1.  Whatley  v.  Slaton,  36  Ga.  653; 
Morgan  v.  Campbell,  54  111.  App.  242; 
Brooks  V.  Cutter,  18  Iowa  433;  Will- 
iamson V,  Williamson,  i  Mete.  (Ky.) 
303;  American  Burial  Case  Co.  v, 
Shaughnessy,  S9  Miss.  398;  Crawford 
V.  Cheney,  12  Vt.  567. 

"  By  the  order  dismissing  the  cause 
the  parties  were  out  of  court,  juris- 
diction of  the  court  over  them  was 
gone,  and  they  stood  as  they  were  be- 
fore the  suit  was  commenced."  Mor- 
gan V.  Campbell.  54  111.  App.  244. 

lUiter't  Report  Sabeeqaently  Filed. — 
Where  a  case  was  referred  to  a  mas- 
ter, and  the  plaintiff,  having  failed  to 
appear  on  the  day  of  trial,  dismissed 
the  case  on  the  following  day,  the  fil- 
ing of  the  report  thereafter  and  judg- 
ment thereon  were  held  to  be  nullities. 
Miller  v.  Mans,  28  Ind.  194. 

Allowanee  of  Connfel  Feee. — The  court 
cannot  hear  and  grant  a  motion,  made 
after  dismissal  of  the  action,  for  the 
allowance  of  counsel  fees  and  ex- 
penses, to  enable  a  wife  to  prosecute 
an  action  for  divorce.  Wagner  v. 
Wagner,  34  Minn.  441. 

Cannot  be  Betained  by  Beterration. — 
The  court  cannot  retain  jurisdiction  to 
make  a  further  order  in  the  cause  by 
an  express  reservation,  in  its  order  of 
dismissal,  of  a  party's  right  to  make 
»uch  application.  Wagner  v,  Wagner, 
34  Minn.  441. 


An  Amended  Complaint  cannot  be 
filed  after  dismissal  of  the  original 
complaint  until  the  judgment  of  dis- 
missal is  vacated  or  set  aside.  Gree- 
ley V.  Winsor,  3  S.  Dak.  138. 

Snbeeqaent  Motion  to  DitnUii.— Where 
a  bill  is  dismissed  for  one  cause,  a 
subsequent  motion  to  dismiss  made  by 
the  defendant  for  another  cause  can- 
not be  sustained.  Fuller  v.  Mon- 
tague, 53  Fed.  Rep.  206.  * 

A  Motion  to  Divide  an  Aotion  comes 
too  late  where  made  in  a  superior 
court  after  an  affirmance  of  a  judg- 
ment by  the  clerk  sustaining  a  de- 
murrer for  misjoinder  and  dismissing 
the  action.  Langston  v,  Weil,  116  N. 
Car.  205. 

8.  Sharpe  r.  Allen,  11  Lea  (Tenn.)' 
522:  Stone  V.  Smoot,  39  111.  409 

Motion  for  Coeti.— The  court  cannot 
entertain  a  motion  for  apportionment 
of  costs  after  an  action  has  been  dis- 
missed and  judgment  for  costs  thereon 
given.  Williamson  v.  Williamson,  i 
Mete.  <Ky.)  303. 

Judgment  on  Bond  after  Diimiiaal. — 
Where  in  a  sequestration  suit  three 
parties  were  alleged  as  claiming  the 
property  sequestered  and  seized  for 
the  purpose  of  foreclosure  against 
their  vendor,  and  the  plaintiff  dis- 
missed as  to  two  of  them  on  the  trial, 
it  was  held  that  until  they  were 
brought  into  court  again  the  court 
had  no  power  to  render  a  judgment 
against  them  as  principals  on  the  joint 
replevy  bond.  Watts  v.  Overstreet, 
78  Tex.  571. 

Statement  of  Deflniee.— The  dismissal 
of  the  defendant's  statement  of  de- 
fense does  not  divest  a  foreign  court 
of  jurisdiction  of  a  defendant  obtained 
by  his  appearance  in  the  action.  Fer- 
guson V.  Oliver,  99  Mich.  161. 

S.  Greeley  v.  Winsor,  3  S.  Dak.  138; 
Sharpe  v.  Allen,  11  Lea  (Tenn.)  522; 
Costello  V,  Hunt,  2  Jones  784. 

Biipoeing  of  Fundi,  £te.— An  order 
may  be  made  respecting  the  disposi- 
tion  of  money  within  the  jurisdiction 
of  the  court.  Black  r.  Creighton, 
2  Moll.  557. 

The  court  has  jurisdiction  to  order 
the  property  or  fund  in  controversy  to- 
be  transferred  to  a  substituted  defend- 
ant on  granting  a  motion   made   by 


980 


Volume  VI. 


Sffect  of  T«niiination 


DISMISSAL. 


of  the  Suit. 


by  the  record  to  have  been  properly  retained.* 

Applieation  of  the  Bole. — A  supplemental  bill  cannot  properly  be 
filed  after  the  dismissal  of  the  original  bill,*  nor  an  affirmative 
decree  be  rendered  for  the  defendant  who  has  not  filed  a  cross 
bill,*  nor  leave  to  amend  be  given  and  the  cause  continued,^  nor 
a  motion  to  transfer  the  cause  be  allowed,*  nor  instructions  be 
given  to  the  administrator  of  an  estate,*  nor  a  judgment  by 
default  be  taken  against  the  defendant  while  a  nonsuit  stands."^ 

2.  Effect  on  Eight  to  Sne  Bond — injunotion  Bond. — The  dismissal  or 
discontinuance  dissolves  an  injunction  issued  in  the  cause,^  and 
is  a  determination  that  the  complainant  was  not  entitled  thereto.* 
Accordingly  the  court  may,  upon  motion,  assess  damages  on  an 
injunction  bond  *•  except  where  thecause  was  voluntarily  discon- 
tinued by  the  plaintiff,"  in  which  case  a  suit  on  the  injunction 
bond  or  undertaking  cannot  be  brought  by  the  defendant**  un- 


him  to  dismiss  the  action.  Hooper  v, 
Balch,  31  Minn.  276. 

Beleaie  of  Propc^y. — In  an  attach- 
ment case  the  court  may»  upon  dismis- 
sal of  the  action,  make  the  necessary 
order  for  release  of  the  property  at- 
tached. Keator  v,  Glaspie,  44  Minn. 
448. 

Order  Affectins^  Beoeiverthip.  —  The 
court  may,  after  dismissal  of  a  bill 
filed  by  a  purchaser  against  a  vendor, 
order  that  the  receiver  shall  pass  his 
accounts  and  pay  the  balance  to  the 
defendant.    Pitt  v,  Bonner,  5  Sim.  577. 

1.'  Woodruff  V,  Matheney,  55  111. 
App.  350;  Morgan  v,  Campbell,  54  111. 
App.  245;  Goodrich  r.  Huntington,  11 
111.  646;  Foster  v,  Atkison,  i  Litt. 
(Ky.)2i5. 

Waiver. — The  defendant  may  subse- 
quently appear  and  make  defense  and 
thus  waive  the  effect  of  dismissal. 
Pollard  V.  Huston,  7  Lea  (Tenn.)  689. 

2.  Burke  v.  Smith,  15  111.  158;  Lau- 
tour  V.  Holcombe.  11  Sim.  71. 

Where  Leave  it  Improvidently  Granted 
to  file  such  supplemental  bill  after 
dismissal  of  the  original,  it  is  properly 
dismissed.  Burke  v.  Smith,  15  111. 
158. 

8.  Vroman  v.  Thompson,  51  Mich. 
452. 

4.  Elston  V,  Drake,  5  Blackf.  (Ind.) 
540;  Price  V,  Taylor,  21  Md.  356. 

6.  Greer  z/.'Baughman,  13  Md.  257. 

6.  Whatley  v.  Slaton,  36  Ga.  653. 

7.  Kelly  v.  Hogan,  16  Mo.  215. 
Yaoation    of    Judgment. — A    nonsuit 

taken  by  the  plaintiff  on  trial  of  the 
issue  after  judgment  confessed  if 
opened  and  left  to  stand  for  security, 
operates  to  vacate  the  judgment  by 
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confession.      Goi-don   v.   Goodell,   34 
111.  429. 

8.  Hope  V,  Acker,  7  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  308:  Hoyt  v.  Carter,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  140; 
Coleman  v.  Columbia,  etc.,  R.  Co.,  8 
Wash.  227;  Leonard  v.  Kleinpetre,  7 
La.  Ann.  44.  See  also  Billingslea  v, 
Gilbert,  i  Bland  (Md.)  566. 

9.  Kimball  v,  Alcorn,  45  Miss.  149. 

10.  Campbell  I'.  Carroll,  35  Mo.  App. 
640;  Loehner  v.  Hill,  19  Mo.  App. 
141. 

Suit  on  Injnnction  Bond. — It  deter- 
mines, therefore,  the  right  of  the  de- 
fendant to  sue  on  the  undertaking 
given  on  the  issuing  of  a  temporary 
injunction  as  effectually  as  a  final 
judgment  on  a  trial.  Brown  v.  Galena 
Min.,  etc.,  Co.,  32  Kan.  528;  Mitchell 
V,  Sullivan,  30  Kan.  231. 

11.  Sweetzer  V.Smith  (Supreme  Ct.), 
27  N.  Y.  St.  Rep.  628;  Johnson  v.  El- 
wood,  82  N.  Y.  362;  Palmer  v,  Foley, 
71  N.  Y.  106. 

Failure  to  Proceed.— An  order  to  dis- 
continue the  action  on  the  ground  of 
the  plaintiff's  failure  to  proceed  as  re- 
quired by  a  prior  order,  is  not  a  final 
decision  that  the  plaintiff  is  not  enti- 
tled to  his  injunction.  Johnson  v.  El- 
wood,  82  N.  Y.  362. 

12.  Sweetzer  z/.Smith  (Supreme  Ct.), 
27  N.  Y.  St.  Rep.  628. 

Determination  ihonld  be  Embodied  in 
Order. — Where  the  defendants  have 
been  put  to  expenses  and  charges  by 
the  proceeding  for  an  injunction,  the 
order  of  discontinuance  should  include 
an  order  deciding  that  the  plaintiffs 
were  not  entitled  to  the  injunction  and 
appointing  a  referee  to  ascertain  the 
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less  the  court  by  some  act,  as  by  a  dissolution  on  the  hearing, 
has  substantially  decided  that  the  injunction  ought  not  to  be 
iiranted  *  but  a  reference  may  be  had  to  ascertain  the  amount  of 
damages.* 

Bond  to  ProMonto  to  Elbot. — A  dismissal  constitutes  a  breach  of  the 
condition  of  a  bond  given  in  the  suit  to  prosecute  it  to  effect,  and 
the  obligee  may  bring  an  action  thereon  for  the  recovery  of  full 
damages.* 

AttMhmont  Bond. — On  vacation  of  an  attachment  and  dismissal  of 
an  action  the  defendant  has  a  right  of  action  against  the  sureties 
on  the  attachment  bond  or  undertaking.* 

8.  Nullifloation  of  Orders. — The  dismissal  nullifies  orders  made  in 
the  cause,  or  those  at  least  which  are  interlocutory  and  unexe- 
cuted.* 

defendant's  damages.  Sweetzer  v. 
Smith  (Supreme  Ct.),  27  N.  Y.  St. 
Rep.  628. 

1.  Parker  v.  Commercial  Telegram 
Co.  (Supreme  Ct.),  3  N.  Y.  St.  Rep. 
174;  Carpenter  v,  Wright,  4  Bosw.  (N. 
Y.)  655;  Taaks  v,  Schmidt,  19  How. 
Pr.  (N.  Y.  Supreme  Ct.)  413;  Pacific 
Mail  Steamship  Co.  v.  Leuling,  7  Abb. 
Pr.  N.  S.  (N.  Y.  C.  PI.)  37;  Methodist 
Churches  v.  Barker,  18  N.  Y.  463. 
Compare  Cunningham  v.  White,  45 
How.  Pr.  (N.  Y.  Super.  Ct.)486;  Pal- 
mer V,  Foley,  71  N.  Y.  io6. 

8.  Parker  v.  Commercial  Telegram 
Co.  (Supreme  Ct.),  3  N.  Y.  St.  Rep. 
174;  Carpenter  V.  Wright,  4  Bosw.  (N. 
Y.)655. 

Entry  of  Judgment  Hot  Condition  Prooo- 
dent. — And  the  entry  of  the  judgment 
for  discontinuance  and  costs  is  not  re- 
quired in  order  to  entitle  the  defend- 
ant to  an  order  of  reference  to  ascer- 
tain the  damages  sustained  by  them 
in  consequence  of  the  issue  of  the  in- 
junction. Pacific  Mail  Steamship  Co. 
V.  Leuling,  7  Abb.  Pr.  N.  S.  (N.  Y.  C. 
Pl«)  37;  Goodrich  r.  Huntington,  11 
111.  646. 

An  Amendment  to  a  Pleading  in  the 
action  cannot  be  allowed  after  the  suit 
is  dismissed.  Hart  v,  Bowie,  34  La. 
Ann.  323. 

Bringing  in  Parties  after  the  Term.— 
After  the  expiration  of  the  term  at 
which  the  cause  was  dismissed  the 
parties  cannot  be  brought  in  except 
by  new  process,  even  to  correct  a  mis- 
take. Coleman  v,  Harrison  Circuit 
Ct.,Hard.  (Ky.)  179. 

S.  Berghoff  v,  Heckwolf,  26  Mo. 
511;  Parrott  r.  Scott.  6  Mont.  340; 
Newcomen  v.  Coulson,  7  Ch.  Div. 
764. 


DiMharge  of  Snrety.— A  voluntary 
dismissal  of  a  suit  leaves  the  rights  of 
the  parties  unimpaired.  It  does  not 
have  the  effect  of  discharging  the 
surety  on  a  forthcoming  bond.  State 
V.  Rost.  48  La.  Ann.  455. 

4.  Risk  V.  Uffelman,  6  Misc.  Rep. 
(N.  Y.  City  Ct.)  216,  7  Misc.  Rep.(N. 
Y.  C.  PI.)  133. 

Bond  by  Claimant. — And  so  upon  dis- 
missal of  attachment  proceedings  in 
intervention  without  a  trial  on  the 
merits,  the  attaching  creditor  for 
whom  a  judgment  of  costs  was  ren- 
dered can  sue  on  the  bond  unless  the 
property  is  handed  over  to  him  by  the 
claimant.  Wallace  v.  Terry  (Tex. 
App.  1889),  15  S.  W.  Rep.  35. 

6.  Scherff  v,  Missouri  Pac.  R.  Co.. 
81  Tex.  471;  Jenkins  v.  Bell,  2  Rich. 
E^.  (S.  Car.)  144;  In  te  Fanning,  40 
Minn.  4. 

An  (Mer  Snitaining  a  Demurrer  to 
plaintiff's  petition  is  abrogated  by  dis- 
missal. Scherff  v.  Missouri  Pac.  R. 
Co.,  81  Tex.  471. 

Temporary  Alimony. — The  dismissal 
of  a  bill  for  divorce  deprives  the  trial 
court  of  tne  power  to  enforce  an  order 
issued  in  the  cause  for  temporary  ali- 
mony. Persons  v.  Persons,  7  Humph. 
(Tenn.)i83. 

Bailpiece. — But  the  dismissal  of  bail 
process  and  bail  sued  out  does  not 
effect  the  dismissal  of  the  suit  upon 
which  it  was  grafted.  Walker  v, 
Scott,  29  Ga.  392. 

In  Attaohment  Caie. — A  judgment  of 
dismissal  for  lack  of  prosecution  in  an 
attachment  case  operates  to  dissolve 
an  attachment  although  the  case  be 
reinstated  and  the  parties  appear  and 
proceed  to  a  trial.  O'Connor  v.  Blake. 
29  Cal.  313. 
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4.  Release  of  FundB. — Funds  in  the  hands  of  the  court  are  re- 
leased by  a  dismissal;  and  where  they  are  assigned  by  the 
debtor  to.  another  before  they  are  attached  by  the  plaintiff  in  a 
new  action,  they  are  gone  from  the  plaintiff's  control.-^ 

5.  Effect  of  Dismissal  of  Levy.-— The  dismissal  of  a  levy  on  a 
senior^,  fa.  which  leaves  the  property  in  the  possession  of  the 
defendant  is  not  a  satisfaction  of  the  judgment  *  and  does  not 
postpone  the  lien  of  the  execution  or  judgment  to  junior  liens.* 

6.  In  Replevin. — In  an  action  of  replevin  either  party  is  entitled 
to  have  the  right  to  the  possession  of  the  property  determined  ;  * 
and  a  dismissal  or  nonsuit  on  motion  of  one  party  will  not  deprive 
the  other  of  that  right* 

A  Voluntary  DiimiMal  of  his  proceeding  by  the  plaintifiF  admits  the 
defendant's  right  to  recover;*  and  the  latter  may  take  further 
proceedings  to  obtain  a  return  of  the  property,  ^  and  may,  not- 
withstanding dismissal,  have  the  property  awarded  to  him  together 
with  a  judgment  for  costs  on  sufficient  proof  of  ownership.® 


1.  Tootle  V.  Cahn,  52  Kan.  73. 

2.  Ryan  v,  Lieber,  30  Ga.  439. 

The  mere  dismissal  of  a  levy  under 
an  attachment  does  not  carry  the  case 
out  of  court  where  a  statute  provides 
that  the  dismissal  of  an  attachment 
shall  not  preclude  the  plaintiff  from 
proceeding  to  final  judgment  on  the 
declaration  filed.  Hodnett  v.  Stone, 
93Ga.  645. 

8.  Ryan  v.  Lieber,  30  Ga.  439. 

Eifoct  on  Surety.— The  dismissal  of  a 
levy  made  on  realty  of  the  principal 
by  the  plaintiff  in  a  Ji,  fa,  does  not 
prejudice  the  surety  to  the  fi.  fa,^  and 
therefore  does  not  discharge  him. 
Wyley  v,  Stanford,  22  Ga.  385. 

4.  Moore  v,  Herron,  17  Neb.  697; 
Branch  v.  Branch,  5  Fla.  447. 

Difoontiniiaxioe. — In  replevin  the  ef- 
fect of  a  discontinuance  is  a  judg- 
ment for  the  return  of  the  property 
replevied.  Seaboard,  etc.,  R.  Co.  v. 
Ward,  18  Barb.  (N.  Y.)  595;  Wilson  v. 
Wheeler,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  51. 

DiimifMa.— The  dismissal  of  a  writ 
of  replevin  amounts  in  legal  effect  to 
a  nonsuit.  Stall  v.  Diamond,  37  Mich. 
429. 

Ditmiifal  by  Stipulation.— A  stipula- 
tion for  dismissal  without  judgment 
and  without  prejudice  of  a  suit  in  re- 
plevin for  property  taken  under  a  chat- 
tel mortgage,  leaves  the  property  in 
the  mortgagor's  hands,  releases  the 
sureties  on  the  replevin  bond,  and,  if 
the  property  is  beyond  reach,  leaves 
the  mortgagee  without  adequate  rem- 


edy.    Casper  v,  Kent   Circuit  Judge, 
45  Mich.  251. 

6.  Moore  %',  Herron.  17  Neb.  697; 
Branch  v.  Branch,  5  Fla.  447. 

6.  Crist  V,  Francis,  50  Iowa  257; 
Wilkins  v.  Treynor,  14  Iowa  391. 

The  Necoiiary  Implication  is  the 
abandonment  of  the  plaintiff's  claim 
and  the  surrender  of  the  property  to 
the  defendant.  Rosenberg  v.  Flack 
(Supreme  Ct.),  32  N.  Y.  St.  Rep. 
449- 

7.  Branch  v.  Branch,  5  Fla.  447. 

A  Mandamni  will  be  awarded  to  com- 
pel a  justice  who  has  dismissed  a  writ 
of  replevin  to  receive  evidence  of  the 
value  of  the  property  if  return  is 
waived.  La  Barr  v,  Osborn,  38  Mich. 
313. 

Answer  Filed  after  Biemieeal.— Where 
defendant  files  an  answer  after  dis- 
missal, claiming  other  and  further  re- 
lief, the  plaintiff  should  be  allowed  to 
plead  thereto  and  introduce  evidence 
upon  the  issues  thus  raised.  Crist  v, 
Francis,  50  Iowa  257;  Harman  v. 
Goodrich,  i  Greene  (Iowa)  13. 

8.  Gould  V,  Scannell,  13  Cal.  430; 
Dahler  v,  Steele,  i  Mont.  206. 

Croii  Judgment. — Such  an  award  of 
property  to  the  defendant  is  a  cross 
judgment,  and  must  be  based  on 
proper  allegations  relative  to  the 
change  of  possession.  Gould  v,  Scan- 
nell. 13  Cal.  430. 

Appeal. — Error  cannot  be  assigned 
upon  the  order  of  dismissal  until  after 
final  judgment  in  the  case.  Branch 
r.  Branch,  5  Fla.  447. 
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7.  In  Foreign  Attachment. — Garnishees  are  discharged  as  a  legal 
consequence  by  a  dismissal  of  a  suit  against  a  defendant  on 
quashing  a  summons.^ 

8.  In  Criminal  Cases. — A  dismissal  of  a  criminal  case  after  a  trial 
has  been  entered  upon  operates  as  an  acquittal.* 

9.  Effect  on  Defendants  Pleadings — in  General — Dismissal,  discon- 
tinuance, or  nonsuit  carries  out  of  court  an  answer  or  other 
pleading  of  the  defendant  responsive  to  the  plaintiff's  pleading,* 
and  no  relief  can  be  granted  thereon.* 

Dismissal  of  a  bill  in  equity  carries  with  it  a  cross  bill  depend- 
ent upon  it.* 

Pkadingi  Seeking  Belief. — But  where  the  pleadings  set  up  an  in- 
dependent cause  of  action  by  way  of  counterclaim,  etc.,  it  will  be 
retained  although  the  original  proceeding  is  dismissed.*     So  a 


1.  Haaee  v,  Corbin,  2  Mont.  409. 

a.  State  V.  Calendine,  8  Iowa  288. 

Aelien  for  Malidons  Preteention. — A 
dismissal  of  a  criminal  prosecution  is 
a  sufficient  termination  to  support  an 
action  for  malicious  prosecution  un- 
less the  prosecution  has  been  com- 
menced again.  Schippel  v.  Norton, 
38  Kan.  567;  Fay  v.  O'Neill,  36  N.  Y. 
11;  Burhans  v,  Sanford,  19  Wend.  (N. 
Y.)  417;  Secor  v.  Babcoclc,  2  Johns. 
(N.  Y.)  203:  Chapman  v.  Woods,  6 
Blackf.  (Ind.)  504;  Hays  v.  Blizzard, 
30  Ind.  457. 

Ditmieeal  of  Proeeeution  after  Judg- 
ment.—  After  judgment  imposing  a 
fine  in  favor  of  the  commonwealth 
and  after  quashing  execution,  an  or- 
der made  dismissing  **  the  prosecu- 
tion," and  continuances  of  *'  the  prose- 
cution *'  from  term  to  term,  are  proper, 
but  do  not  aflfect  the  judgment  ren- 
dered.    Com.  V,  Miller,  6  Dana  (Ky.) 

315. 

5.  McConnel  v.  Smith,  23  111.  617; 
Worrell  v.  Wade,  17  Iowa  97;  Spear- 
ing V.  Chambers,  25  Iowa  100:  Geenia 
r.  Keah,  66  Barb.  (N.  Y.)  245;  Rag- 
land  V,  Broadnax,  29  Gratt.  (Va.)  401; 
Piedmont,  etc.,  L.  Ins.  v,  Maury,  75 
Va.  50Q. 

4.  McConnel  v.  Smith,  23  111.  617. 

6.  See  article  Cross  Bills,  vol.  5,  p. 
662. 

Betting  up  Tax  Title.  —The  dismissal 
of  the  original  bill  to  confirm  a  tax  title 
carries  with  it  a  cross  bill  setting  up 
a  legal  title  to  the  land,  the  invalidity 
of  the  tax  title,  seeking  possession, 
and  an  account  of  rents  and  profits. 
Belcher  v.  Wilkerson,  54  Miss.  677. 

Formal  Order  Kot  Eeqnired. — When 
the  dismissal  of  the  original  bill  de- 


feats the  object  of  the  cross  bill,  a  for- 
mal decree  dismissing  the  latter  is  not 
required.  Ross  v.  Clore,  3  Dana  (Ky.) 
189. 

6.  Arkansas. — Casteel  v.  Casteel,  38 
Ark.  480. 

California. — Warner  v.  Darrow,  91 
Cal.  310. 

Florida.— McKeo'wn  v.  Coogler,  18 
Fla.  871:  Ballard  v.  Kennedy,  34  Fla. 
484. 

Georgia. — Ryan  v.  Fulghum,  96  Ga. 
234;  Harris  v.  Hines,  59  Ga.  427;  Jones 
V.  Thacker,  61  Ga.  329. 

Illinois. — Whipple  v.  Gibson,  158  111. 

339- 

Indiana. — Egolf  v.  Bryant,  63  Ind. 
365;  Watts  V.  Sweeney,  127  Ind.  127. 

Iowa. — Spearing  v.  Chambers,  25 
Iowa  100;  Russell  v.  Lamb,  82  Iowa 
558;  King  V.  Thorp.  21  Iowa  67. 

Kentucky. — McCann  v.  Boyers,  8  B. 
Mon.  (Ky.)286. 

Massachusetts. — Nickerson  v.  Swett, 
135  Mass.  514. 

Mississippi. — Ladner  v.  Ogden,  31 
Miss.  333;  Dewees  v.  Dewees,  55  Miss. 

315. 

Missouri. — O'Malley  v.  Judy,  16  Mo. 
App.  553. 

New  Jersey. — Coogan  v.  McCarren, 
50  N.  J.  Eq.  611:  Pennsylvania  R.  Co. 
V.  National  Docks,  etc.,  R.  Co.,  52  N. 
J.  Eq.  555;  Dawson  v.  Amey,  40  N.  J. 
Eq.  494. 

Ohio. — Smith  v.  Minchell,  6  Cine.  L. 
Bull.  (Ohio)  834. 

Texas. — Giraud  v.  Ellis  (Tex.  Civ. 
App.  1894),  24  S.  W.  Rep.  967. 

Virginia. — Ragland  v.  Broadnax,  29 
Gratt.  (Va.)  401. 

Wisconsin. — Hutchinson  v.  Paige, 
67  Wis.  206. 
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cross  bill  will  be  retained  for  relief  thereon  where  such  a  course  is 
necessary  to  protect  the  defendant  against  unjust  and  harassing 
litigation,*  at  least  so  far  as  the  cross  bill  seeks  affirmative  relief 
beyond  what  is  recjuisite  to  maintain  the  defense.*  The  defendant 
may  proceed  to  trial  on  such  cross  pleadings  notwithstanding  the 
dismissal.*  And  the  plaintiff  may  of  course  file  pleadings  in  re- 
sponse  thereto  as  a  defendant  may  do  in  an  original  proceeding.* 

See  also  article  Cross  Bills,  vol.  5,    to  the  right  of  the  plaintiff  to  proceed 


p.  663;  and  article  Cross  Complaints, 
vol.  5,  p.  684. 

Botention  of  Crofs  Bill. — In  Ladner  v, 
Ogdcn,  31  Miss.  344,  the  principle  was 
said  to  be:  '*  When  a  cross  bill  is  filed 


and  try  the  issues  against  the  inter- 
vener. Masterman  v.  Lumberman's 
Nat.  Bank  (Minn.  1895).  63  N.  W.  Rep. 
723. 

In  Sng^land  a  discontinuance  of  the 


for  relief,  separate  and  independent  of    action  carries  with  it  the  counterclaim. 


the  original  bill,  but  touching  the 
same  property,  as  growing  out  of  the 
same  subject  matter  involved  in  the 
original  bill,  and  involving  the  rights 
of  the  codefendants  to  the  original 
bill,  the  dismissal  of  the  original  bill 
would  not  necessarily  dismiss  the 
cross  bill;  because  it  is,  in  legal  effect, 
more  of  the  nature  of  an  original  than 
of  a  cross  bill.  But  when  it  has  direct 
reference  to  the  relief  sought  in  the 
original  bill,  and  is  rendered  necessary 
by  reason  of  the  original  bill  involving 
some  collateral  right  affected  by  the 
relief  sought  in  the  original  bill,  it  is  to 
be  considered  as  in  the  nature  of  a  de- 
fense to  the  original  bill; -and  when  the 
<:laim  therein  asserted  has  been  aban- 
doned by  the  dismissal  of  the  bill,  the 
cross  bill  would  fall  with  it.  And  if 
there  be  other  matters  of  collateral  re- 
lief touching  the  defendant's  title  he 
should  be  driven  to  his  original  bill, 


Vavasseur  v,  Krupp,  15  Ch.  Div.  474. 

1.  Gilmer  v,  Felhour,  45  Miss.  627. 

8.  Pennsylvania  R.  Co.  v.  National 
Docks,  etc.,  R.  Co.,  52  N.  J.  Eq. 
555. 

Aniwer  Seekinfl^  Ii^nnctive  Belief.  — 
The  dismissal  of  an  action  by  the  plain- 
tiff affecting  city  warrants  will  not  take 
with  it  an  equitable  answer  asking  the 
interposition  of  the  chancellor  to  pre- 
vent further  circulation  of  the  warrant. 
Clark  V,  Des  Moines,  20  Iowa  455. 

Insnffioient  Aniwer.  —  An  answer 
which  is  not  such  as  to  entitle  a  de- 
fendant to  affirmative  relief  cannot  be 
considered  as  a  counterclaim  which 
the  defendant  has  a  right  to  have  tried 
after  the  plaintiff's  cause  of  action  has 
been  dismissed  without  prejudice. 
Quebec  Bank  v,  Weyand,  30  Ohio  St. 
126. 

Papers  in  the  Came. — The  dismissal 
of  the  cause  does  not  carry  with  it  the 


especially  when  strangers  are  involved    papers  filed  therein.  Woods  v,  Kesslcr 


in  the  matter 

In  Divoroe  Casee. — The  dismissal  of  a 
l)ill  for  divorce  does  not  carry  with  it 
a  cross  bill  for  divorce  filed  by  the  de- 
fendant. Ficke  V,  Ficke,  62  Mo.  336; 
Dewees  v.  Dewees,  55  Miss.  315.  See 
article  Divorce. 

The  Withdrawal  of  the  Plaintiifi  Plead- 
ing will  not  necessarily  authorize  the 
dismissal  of  the  defendant's  cross  bill. 
King  V.  Thorp,  21  Iowa  67. 

Connterolaim  on  Note.  —  A  dismissal 
without  prejudice  by  the  plaintiff  in  an 
action  on  a  promissory  note  will  not 
entitle  him  to  a  dismissal  of  a  counter- 
claim asking  a  cancellation  of  the  note. 
Sigler  V,  Hidy.  56  Iowa  504. 

Interrention  Prooeedingi.  —  In  inter- 
vention proceedings  a  dismissal  of  the 


93  Ind.  357. 

S.  Warner  v.  Darrow,  91  Cal.  310: 
Foster  v.  Ellsworth,  71  Iowa  262;  Jack- 
son V,  Brooks,  I  Tex.  App.  Civ.  Cas., 

§679. 

Belief  between  Codefendanta.  —  It  is 
doubtful  if  a  cross  bill  by  a  defendant 
against  another  defendant  can  be  re- 
tained after  dismissal  of  the  original 
bill.  See  article  Cross  Bills,  vol.  5, 
p.  664. 

4.  Salez/.  Bugher,  24Kan.  434:Sigler 
V,  Hidy,  56  Iowa  504;  Casteel  v.  Cas- 
teel,  38  Ark.  480;  Amos  v.  Humboldt 
Loan  Assoc,  21  Kan.  474;  Winters  v. 
Means,  33  Neb.  635. 

limited  to  Defenie.— But  the  plaintiff 
is  of  course  limited  after  dismissal  to 
his  defense  or  defenses  to  the  defend- 


action  against  a  defendant  for  want  of    ant's  counterclaim.    Sale  v,  Bugher,  24 
evidence  may  be  had  without  detriment    Kan.  432. 
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10.  Contest  between  Codefendants. — In  the  absence  of  a  cross  suit 
the  court  cannot,  after  dismissal  by  the  plaintiff,  proceed  to  deter- 
mine a  controversy  exclusively  between  the  codefendants.* 

11.  Proceedings  in  Intervention. — The  general  rule  is  that  a  dis- 
continuance,  etc.,  of  the  original  action  will  not  affect  the  legal 
right  of  an  intervener  to  a  trial  of  the  issues  in  the  intervention.* 

12.  Decree  Dismissing  Part  of  the  Defendants. — A  decree  dismiss- 
ing a  portion  of  the  codefendants  removes  them  from  the  juris, 
diction  of  the  court,'  but  of  course  does  not  affect  proceedings 
against  the  other  parties  properly  served.* 

13.  Dismissal  of  Amended  Bill. — The  dismissal  of  an  amended 
bill  means  the  dismissal  of  the  bill  as  amended  and  disposes  of  the 
whole  case.* 

14.  Honsnits  Eqnal  to  Verdict  by  Statute. — A  statute  which  pro- 
vides that  two  nonsuits  are  equal  to  a  verdict  contemplates  non- 
suits which  continue  to  the  end  of  the  term.* 

16.  Effect  as  a  Bar-— a.  General  Rule. — A  termination  of  the 
suit  without  a  consideration  of  the  merits  does  not  affect  the 
cause  of  action  sued  upon,^  nor  the   legal  rights  of  the  parties,* 


1.  Ryan  v,  Tomlinson,  31  Cal.  11. 

2.  State  V,  Farmers'  L.  &  T.  Co.,  81 
Tex.  530;  Masterman  v.  Lumberman's 
Nat.  Bank  (Minn.  1895),  63  N.  W.  Rep. 
723- 

InLoaiiiana  theopposite  ruleobtains, 
and  the  judgment  dismissing  the  main 
action  carries  with  it  the  dismissal  of 
an  intervention  filed  in  the  case. 
Walmslcy  v.  Whitfield,  24  La.  Ann. 
258. 

8.  Pollard  v.  Huston.  7  Lea  (Tenn.) 
689:  Maxwell  V.  Lea,  6  Heisk.  (Tenn.) 
247;  Guyer  v,  Wilson.  139  111.  398; 
House  V,  Davis,  60  111.  367. 

Payment  of  Money  to  Diimitied  Party. 
— So  where  a  bill  has  been  dismissed 
as  to  an  assignee  of  a  promissory  note, 
the  court  cannot  require  money  to  be 
brought  into  court  to  be  paid  to  him. 
House  v.  Davis.  60  111.  367. 

Erroneoni  Snbieqaent  Judgment.  —A 
judgment  cannot  of  course  be  rendered 
against  a  defendant  as  to  whom  the 
suit  has  been  discontinued  without  his 
being  brought  in  anew,  and  where  so 
erroneously  taken  the  appellate  court 
will  reverse  the  judgment  as  to  all  the 
defendants.  Inglish  r.  Watkins,  4 
Ark.  200. 

4.  Pollard  v.  Huston.  7  Lea  (Tenn.) 
689;  Atkinson  v,  Weidner,  83  Mich. 
412. 

In  Attachment  Cases  a  dismissal  by 
the  plaintiff  of  his  suit  in  attachment 
against  a  codefendant,  because  of  in- 
ability to  establish  a  debt  against  him, 


vacates  by  its  own  force  and  effect  a 
judgment  rendered  for  the  plaintiff  on 
a  plea  traversing  the  attachment. 
Such  a  dismissal  is  an  admission  by 
the  plaintiff  that  he  never  had  just 
cause  to  sue  out  the  attachment 
against  them.  Dean  v.  Stephenson* 
61  Miss.  175. 

The  dismissal  of  the  original  action 
in  which  the  attachment  was  issued 
releases  the  property  attached.  Wills 
Point  Bank  v.  Bates,  76  Tex.  329. 

6.   Bradish  v.  Grant.  119  111.  606. 

Making  Third  Person  Party.  —  An 
order  dismissing  on  demurrer  an 
amended  bill  making  a  third  person  a 
party,  carries  with  it  his  bill.  Wright 
V,  Frank,  6t  Miss.  32. 

6.  Kennedy  r.  Geddes.  8  Port.  (Ala.) 
263,  holding  that  two  nonsuits  taken 
in  a  cause  at  different  terms,  each  of 
which  is  set  aside  before  the  end  of 
the  term,  are  not  equal  to  a  verdict. 

A  Dismissal  and  a  Nonsoit  are  not 
equivalent  to  two  nonsuits  within  the 
meaning  of  the  statute.  Bullock  v. 
Perry,  2  Stew.  &  P.  (Ala.)  319. 

7.  Davis  V.  Hall,  90  Mo.  659;  Drake 
V,  Rogers,  32  Me.  524. 

Legality  of  Award. — The  dismissal  of 
a  suit  in  equity  in  accordance  with  the 
award  of  arbitrators  that  the  suit  shall 
be  dismissed,  will  not  determine  the 
validity  of  the  award.  Cunningham 
V.  Craig.  53  111.  252. 

8.  Mcintosh  v.  Smith,  2  La.  Ann. 
756. 
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except  to  raise  a  liability  for  costs.*  Such  termination  leaves  the 
parties  as  if  no  legal  proceedings  had  been  taken  *  and  no  question 
raised  by  the  pleadings  adjudicated.*  The  judgment  or  decree  of 
dismissal  is  not  res  adjudicatay^  and  constitutes  no  bar  to  a  new 
proceeding  for  the  same  cause  of  action  between  the  same  parties.* 


Kew  Trial. — A  voluntary  nonsuit 
will  not  preclude  the  plaintiff  from  be- 
ing granted  a  new  trial.  Van  Wormer 
V.  Albany,  i8  Wend.  (N.  Y.)  169. 

Where  a  judgment  of  nonsuit  is  re- 
versed and  a  new  trial  awarded,  it 
should  proceed  de  novo  and  not  from 
the  point  where  the  trial  closed  below. 
Plotts  V,  Rosebury,  28  N.  J.  L.  146. 

1.  Dana  v.  Gill.  5  J.  J-  ^larsh.  (Ky.) 
242. 
.    2.  Thorns  V,  King,  95  Tenn.  60. 

8.  Nevitt  V,  Bacon,  32  Miss.  212. 

4.  California, — McCreary  v,  Casey, 
45  Cal.  128. 

///i/i<>«j.— Richards  v.  Lake  Shore, 
etc.,  R.  Co.,  124  III.  516. 

Kentucky,  —  Moore  v,  Grubbs.  3  B. 
Mon.  (Ky.)  78;  Munday  v,  Shatzell. 
Lit.  Sel.  Cas.  (Ky.)  373;  Mattingly  v, 
Louisville,  etc.,  R.  Co.,  92  Ky.  463, 

Louisiana, — Thomas  v,  Callihan,  6 
Martin  N.  S.  (La.)  329;  Lynch  v. 
Kitchen,  2  La.  Ann.  843;  Perillat  v, 
Puech,  2  La.  42S;  Gilbert  v.  Burg,  7 
Rob.  (La.)  15;  Mills  v,  Webber,  7  Rob. 
(La.)  108;  Levistone  v.  Bona,  4  Rob. 
(La.)  459;  Andrew's  Succession,  16  La. 
Ann.  197. 

Michigan, — Adams  v,  Cameron,  40 
Mich.  506;  Gamble  v.  East  Saginaw, 
43  Mich.  367;  Bonker  V.  Charlesworth, 
33  Mich.  81. 

Minnesota, — Craver  v.  Christian,  34 
Minn.  397. 

Missouri, — Jeffries  v,  McLean,  la 
Mo.  538- 

North  Carolina,  —  Davie  v,  Davis, 
io3  N.  Car.  501. 

Tennessee, — Mabry  v.  Church  well,  I 
Lea  (Tenn.)  416;  Memphis,  etc.,  R. 
Co.  V,  Pillow,  9  Heisk.  (Tenn.)  248; 
Cole  V,  Nashville,  5  Coldw.  (Tenn.) 
641. 

Virginia,  —  Shenandoah  Valley  R. 
Co.  V.  Griffith,  76  Va.  913. 

United  States, — St.  Romes  v,  Levte 
Steam  Cotton  Press  Co.,  127  U.  S.  614. 

England.  —  Liverpool  v,  Chorley 
Water- Works  Co.,  2  De  G.  M.  &  G. 
852. 

Of  Party  Defendant. — And  the  rule  of 
course  applies  to  the  dismissal  of  a 
party  defendant  before  trial.  James 
V.  Leport,  19  Nev.  174. 


Qnettioni  of  Evidenoe  raised  and  de- 
termined in  the  action  in  which  a  non- 
suit was  taken  are  not  res  adjudicata, 
Hendrick  v.  Clonts,  91  Ga.  196. 

6.  California. — Davenport  v,  Tur- 
pin,  43  Cal.  602;  Lord  v,  Dunster,  79 
Cal.  477;  McCreary  v,  Casey,  45  Cal. 
128;  Merritt  v,  Campbell,  47  Cal. 
542. 

Colorado, — Westcott  v.  Bock,  2  Colo. 
335;  Charles  r.  People's  Ins.  Co.,  3. 
Colo.  419. 

Georgia, — Morgan  County  Ct.  v,  Sel- 
man,  6  Ga.  432. 

Illinois, — Chamberlain  v,  Suther- 
land. 4  111.  App.  494. 

Iowa, — Ryan  v,  Heenan,  76  Iowa 
589. 

Kansas,  —  Mills  v,  Pettigrew,  45. 
Kan.  573. 

Louisiana, — Clay  v.  His  Creditors, 
9  Martin  (La.)  520;  Baudin  v.  Roliff.  i 
Martin  N.  S.  (La.)  165;  Fisk  v,  Parker, 
14  La.  Ann.  496. 

Maine, — Brett  v,  Marston,  45  Me. 
401. 

Massachusetts, — Flanders  v.  Hall, 
159  Mass.  95. 

Minnesota, — Conrad  v,  Bauldwin,44 
Minn.  406. 

Missouri, — National  Water  Works 
Co.  V,  School  Dist.,  23  Mo.  App.  227; 
Lee  V,  Kaiser,  80  Mo.  431;  Schmidt  v, 
Halle.  15  Mo.  App.  36. 

Nebraska. — Philpott  v.  Brown,  16 
Neb.  387;  Cheney  v.  Cooper,  14  Neb. 

415. 

New  Jersey, — Camden,  etc.,  R.  Co. 
V,  Stewart,  I9  N.  J.  Eq.  69. 

New  York, — Harrison  v.  Wood,  2 
Duer  (N.  Y.)  50;  Peters  v.  Diossy,  3 
E.  D.  Smith  (N.  Y.)  115:  Bennett  v, 
Hull,  10  Johns.  (N.  Y.)  364;  Clements 
V  Benjamin,  12  Johns.  (N.  Y.)  299; 
Hess  V.   Beekman,  11  Johns.  (N.  Y.) 

457. 

Ohio, — Cramer  v,  Moore,  36  Ohio  St. 
347;  Franklin  Bank  v.  Commercial 
Bank,  36  Ohio  St.  350;  Porter  v,  Wag- 
ner, 36  Ohio  St.  471. 

Oregon. — Hughes  v.  Walker,  14  Ore- 
gon 481;  Currie  v.  Southern  Pac.  Co.^ 
23  Oregon  400. 

Pennsylvania. — Tutton  r.  Addams, 
45  Pa.  St.  67;  Champlin  v.  Smith,  164 
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b.  Extent  OF  the  Rule.— The  rule  applies  alike  to  dismissals 
of  bills  in  chancery,*  although  an  interlocutory  decree  has  been 
rendered  in  the  cause,*  and  to  nonsuits  at  law,'  and  to  dismissals 


Pa.  St.  481;  Lewis  V.  Baker,  151  Pa. 
St.  529- 

South  Carolina. — Foreman  v.  Sande- 
fur.  I  Brev.  (S.  Car.)  474;  Porter  v. 
Maxwell,  I  Bailey  (S.  Car.)  69;  Pat- 
ion  V.  Magrath,  i  McMull.  (S.  Car.) 
212. 

/Va<*j.— Foster    v.    Wells,    4    Tex. 

lOI. 

Washington, — Donahue  v,  Johnson, 
^  Wash.  187. 

Wisconsin, — Gates  v.  Parmly  (Wis. 
1S96),  66  N.  W.  Rep.  253;  Benware  v. 
Pine  Valley.  53  Wis.  527. 

United  States, — Ball  r.  Trenholm,  45 
Fed.  Rep.  588. 

Eng land. ^DoyXy  v.  Smith,  2  Ch. 
Cas.  119;  Plymouth  r.  Bladon,  2Vern. 
32;  Joly  V.  Swift,  II  Ir.  Eq.  R.  410; 
Brandly  v.  Ord,  i  Atk.  571;  Liver- 
pool V.  Chorley  Water-Works  Co.,  2 
De  G.  M.  &  G.  852;  M'Namara  v, 
Arthur,  2  B.  &  B.  349. 

Suit  Affeotins^  Written  Inttniment.— 
So  the  dismissal  of  a  bill  seeking  equi- 
table relief  on  a  written  instrument 
will  not  bar  an  action  at  law  on  the 
same  instrument  although  the  decree 
does  not  state  the  dismissal  to  have 
been  without  prejudice.  Franklin 
Bank  v.  Commercial  Bank,  36  Ohio 
St.  350:  Beere  v.  Fleming,  13  Ir.  C.  L. 
R.  506. 

1.  Kempton  v.  Burgess,  136  Mass. 
192;  Bigelow  V.  Winsor,  I  Gray  (Mass.) 
299;  Butchers'  Slaughtering,  etc.,  As- 
soc. V.  Boston,  137  Mass.  186;  Foote  v. 
Gibbs,  I  Gray  (Mass.)  412;  Crawford 
V.  Summers,  3  J.  J.  Marsh.  (Ky.)  300; 
Spurr  V.  Home  Ins.  Co..  40  Minn.  424; 
Filer  v.  Filer,  77  Mich.  469;  Bourg  v. 
Gerding,  33  La.  Ann.  1369;  Wood  v, 
Butler,  23  Ohio  St.  520. 

Caveat. — The  same  rule  applies  to 
the  dismissal  of  a  caveat.  Hunter  v. 
Hall,  I  Call  (Va.)  206. 

2.  Chesnutt  v.  Frazier,  6  Baxt. 
(Tenn.)  217.  In  that  cajie  a  vendor 
of  land,  after  judgment  at  law  for  the 
unpaid  purchase  money,  instituted  a 
chancery  suit  to  enforce  his  lien,  and 
obtained  a  decree  fixing  the  lien  as- 
certaining the  amount  then  due  and 
providing  for  a  sale  of  the  land.  The 
cause  was  thereafter  dismissed  for 
want  of  further  proceedings.  After- 
wards    the     chancery    district     was 


changed,  and  the  vendor's  adminis- 
trator applied  to  the  new  court  withia 
the  jurisdiction  of  which  the  land 
was  situated,  setting  forth  these  facts 
and  asking  a  decree  of  sale,  to  which 
a  demurrer  was  filed  relying  upon  the 
dismissal  in  the  other  court  as  a  bar  to 
the  suit  in  this  ;  and  it  was  held,  first, 
that  if  the  order  of  dismissal  was 
legal,  its  only  effect  was  to  cut  off  fur- 
ther proceedings  in  the  court  in  which 
it  was  rendered,  and  that  it  did  not 
annul  or  change  the  rights  of  the 
party  as  fixed  by  the  decree;  secondly, 
that,  unlike  a  decree  dismissing  a 
cause  upon  the  merits,  it  could  not 
operate  as  a  bar  to  a  new  suit,  and 
that,  conceding  the  order  in  question 
to  have  abrogated  all  the  proceedings 
in  the  cause,  the  vendor's  lien  was  still 
alive  and  could  be  enforced  by  the 
new  proceeding  without  regard  to  the 
order  and  without  exhausting  his  rem- 
edy by  execution  on  his  judgment  at 
law. 

8.  Colorado, — Westcott  v.  Bock,  2 
Colo.  335.     See  supra.  Definition. 

Illinois.— TWXey  v.  Bridges,  105  111. 
336. 

Kentucky. — Harris  v.  Tiffany,  8  B. 
Mon.  (Ky.)  225. 

Massachusetts. — Morgan  v.  Bliss,  2 
Mass.  Ill;  Bridge  v.  Sumner,  i  Pick. 
(Mass.)  371. 

Missouri. — Ellington  v.  Crockett,  13 
Mo.  72;  English  v.  Scott,  i  Mo.  495. 

New  Hampshire, — Holton  v.  Glea- 
son,  26  N.  H.  501. 

New  Jersey. — Snowhill  v.  Hillyer,  9 
N.  J.  L.  38.' 

New  York. — El  well  v.  M'Queen,  10 
Wend.  (N.  Y.)5I9. 

North  Carolina. — Crawford  v.  Glass, 
II  Ired.  (N.  Car.)  118. 

Pennsylvania. — Bournonville  v, 
Goodall,  10  Pa.  St.  133;  Fitzpatrick  v. 
Riley.  163  Pa.  St.  65. 

South  Carolina. — McEwen  v.  Ma- 
xyck,  3  Rich.  (S.  Car.)  210. 

Texas.— P\\\ov9  v.  Eliot.  25  Tex. 
Supp.  322;  White  V,  Williams,  13 
Tex.  258. 

Wisconsin. — Gummer  v.  Omro,  50 
Wis.  247. 

United  States. — Emma  Silver  Min. 
Co.  V,  Emma  Silver  Min.  Co..  7  Fed. 
Rep.  401;  Hammergen  z^.  Schuermier, 
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of  complaints    under   code   procedure,^   and  to  discontinuances 
whether  at  law  or  in  equity.* 

On  Whose  Motion  Immaterial — And  it  does  not  affect  the  Operation 
of  the  rule  whether  the  termination  is  had  on  motion  of  the 
plaintiff  or  the  defendant.* 


I  McCrary  (U.  S.)  436,  3  Fed.  Rep. 
77;  Manhattan  L.  Ins.  Co.  v.  Brough- 
ton,  109  U.  S.  121;  Homer  v.  Brown, 
16  How.  (U.  S.)  354;  Gardner  v,  Mich- 
igan Cent.  R.  Co.,  150  U.  S.  349. 

Not  Equivalent  to  Demurrer. — A  com- 
pulsory nonsuit  is  not  equivalent  Jo 
a  demurrer  to  evidence,  and  conse- 
quently does  not  operate  as  a  bar. 
Bournonville  v.  Goodall,  10  Pa.  St. 
133;  Fitzpatrick  v,  Riley,  163  Pa.  St. 
69. 

**  Writs  of  error  are  constantly  sued 
out  upon  judgments  on  nonsuits. 
There  is  a  wide  difference,  too,  be- 
tween the  order  or  judgment  of  non- 
suit and  the  solemn  judgment  of  the 
court  on  the  trial  of  a  cause.  As  is 
remarked  by  Judge  Harper  in  Mc- 
Ewen  V.  Mazyck,  3  Rich.  (S.  Car.) 
210:  '  It  is  said  that  a  nonsuit  granted 
in  tnvtium,  according  to  our  practice, 
must  be  regarded  as  a  determination 
on  a  demurrer  to  evidence.  This  is 
not  precisely  so.  A  judgment  on  a 
demurrer  to  evidence,  according  to 
the  English  practice,  is  final  and  a 
bar  to  any  future  action.  We  do  not 
regard  the  judgment  of  nonsuit  as  a 
bar.  It  determines  nothing.' "  Chi- 
chester V,  Hastie,  9S.  Car.  333. 

In  Ens^land.  —  By  Order  xli..  Rule 
6,  of  the  Judicature  Orders,  and  Order 
xvi..  Rule  17,  of  County  Court  Orders, 
1875,  it  was  provided  that  **any  judg- 
ment of  nonsuit,  unless  the  judge 
otherwise  directs,  shall  have  the  same 
effect  as  a  judgment  upon  the  merits 
for  the  defendant."  See  Poyser  v. 
Minors,  7  Q.  B.  Div.  338,  where  the 
court  said  :  **  Why  was  not  a  nonsuit 
in  actions  in  the  inferior  courts  a  bar 
to  a  second  action?  Because  there  was 
no  judgment  on  the  matter  in  dispute; 
because  the  matter  was  not  res  judi- 
cata; because  the  maxim  nemo  debet 
bis  vexari  pro  eadem  causa  did  not  ap- 
ply. The  same  thing  was  true  of  a 
second  action  after  discontinuance." 

WritcHf  lUs^ht. — At  common  law  there 
is  an  exception  to  the  general  rule  in 
the  instance  of  a  writ  of  right,  and  a 
nonsuit  therein  was  a  bar  to  a  subse- 
quent action  for  the  same  lands. 
Walkers  v,  Boaz.    2   Rob.   (Va.)  485, 


pointing  out  that  the  rule  was  changed 
in  Virginia  since  the  Act  of  February 
II,  1824,  Sess.  Acts  1822-27.  c.  24,  §  2, 
p.  27. 

1.  Parks  V,  Dunlap,  86  Cal.  189. 

2.  Matthias  z'.  Cook,  31  111.  83. 
Estoppel. — And  of  course  no  bar  can 

be  predicated  upon  a  theory  of  es- 
toppel. Johnson-Brinkman  Co.  v. 
Central  Bank,  116  Mo.  573;  Anchor 
Milling  Co.  v.  Walsh,  20  Mo.  App. 
107;  Nadra  v.  Nadra,  79  Mich.  591. 

Contra. — The  contrary  is  held  in* 
Johnson-Brinkman  Commission  Co. 
V.  Missouri  Pac.  R.  Co.,  52  Mo.  App. 
407,  where  it  is  said  that  an  attach- 
ment suit  based  on  an  affirmance  of  a 
contract  of  sale,  although  dismissed 
before  judgment,  is  a  bar  to  an  action 
of  replevin  based  on  a  disaffirmance 
of  the  sale. 

8.  Arkansas. — Hallum  v.  Dickinson^ 
47  Ark.  120. 

California. — Pierce  v.  Hilton,  io» 
Cal.  276. 

Indiana. — Vaneman  v.  Fairbrother, 
7  Blackf.  (Ind.)  542;  McWhorter  v. 
Norris.  9  Ind.  App.  490. 

Iowa. — Corbin  v.  Cedar  Rapids,, 
etc.,  R.  Co.,  66  Iowa  73. 

New  York. — Sea  Ins.  Co.  v.  Day,  9. 
Paige  (N.  Y.)  247. 

Pennsylvania. — Fitzpatrick  v.  Riley, 
163  Pa.  St.  65;  Lowry  v.  McMillan,  a 
Pa.  St.  157- 

Virginia. — Coffman  v.  Russell,  4. 
Munf.  (Va.)  207. 

**  Such  dismission  [by  complainant] 
does  not  operate  like  a  decree  of  dis- 
mission on  final  hearing,  and  cannot 
be  pleaded  in  the  same  manner;  it 
operates  only  in  the  nature  of  a  non- 
suit at  law,  and  does  not  bar  other 
proceedings  for  the  same  cause,  either 
at  law  or  in  chancery."  Vaneman  v, 
Fairbrother,  7  Blackf.  (Ind.)  542. 

In  North  Carolina,  however,  a  non- 
suit voluntarily  entered  by  the  plain- 
tiff in  the  action  was  held  equivalent 
to  a  retraxit  and  an  estoppel  to  a  sub- 
sequent action  for  the  same  cause. 
Worke  v.  Byers.  3  Hawks  (N.  Car.) 
230,  wherein  the  court  said:  ** Al- 
though the  record  states  that  the 
plaintiff  went  into  court  and  suffered 
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After  Aftmanoe  or  EovorMa.— There  is  no  bar  although  the  judg- 
ment or  decree  of  dismissal  was  affirmed  on  appeal  *  or  was  ren- 
dered  after  reversal  and  remand  for  further  proceedings.* 

In  Crimiiial  Caaoi. — Dismissal  of  a  criminal  prosecution  before  the 
prisoner  has  been  put  in*  jeopardy,  and  without  a  trial  on  the 
merits,  is  no  bar  to  a  further  prosecution.* 

BitmiMal  on  Teohnieal  Oroundi. — The  rule  generally  applies  where 
the  termination  is  for  some  technical  reason  not  affecting  the 
merits,*  as  for  want  of  jurisdiction,*  or  for  some  defect  preclud- 
ing  the  relief  sought,*  or  for  failure  of  proof,^  or  for  want  of  pros- 


a  nonsuit,  yet  calling  it  so  cannot 
make  it  a  nonsuit  against  the  nature 
and  name  of  the  thing.  It  comes, 
however,  precisely  within  the  descrip- 
tion and  character  of  a  retraxit  as 
given  in  the  books.  If  the  plaintiff 
says  he  will  not  sue,  this  is  a  retraxit; 
but  if  he  says  he  will  not  appeal,  this 
is  not  a  retraxit^  but  a  nonsuit.  A  re^ 
traxit  cannot  be  unless  the  plaintiff  or 
demandant  be  in  court  in  proper  per- 
son. *  *  *  A  retraxit  differs  from 
a  nonsuit  in  that  the  one  is  negative 
and  the  other  positive.  The  nonsuit 
is  a  mere  default  and  neglect  of  the 
plaintiff,  and  therefore  he  is  bound 
to  bring  his  suit  again  upon  payment 
of  cost;  but  a  retraxit  is  an  open  and 
voluntary  renunciation  of  his  suit  in 
court,  and  by  this  he  forever  loses  his 
action." 

In  Other  Stattf.— Even  if  it  operates 
as  a  bar  in  the  state  where  rendered, 
it  will  not  in  other  jurisdictions  where 
such  a  rule  does  not  exist.  Hallum 
V,  Dickinson.  47  Ark.  120. 

Konsait  in  State  Court.— And  a  non- 
suit in  the  state  court  does  not  bar  a 
new  suit  on  the  same  cause  of  action 
in  the  United  States  court.  Bucher  v. 
Cheshire  R.  Co.,  125  U.  S.  555. 

In  Minnoiota  the  amendment  of 
1881  (Ex.  Scss.,  c.  26,  §  i)  to  Gen. 
Stat.  1878,  c.  66,  §  262,  simply  prohibits 
more  than  one  voluntary  dismissal  by 
the  plaintiff,  but  does  not  operate  to 
bar  another  action  as  a  determination 
on  the  merits.  Walker  v,  St.  Paul 
City  R.  Co.,  52  Minn.  127. 

1.  Lindvall  v.  Woods,  47  Fed.  Rep. 

195. 

2.  Mills  County  v.  Brown  County 
(Tex.  Civ.  App.  1895).  30  S.  W.  Rep. 
476:  Holland  r.  Hatch,  15  Ohio  St. 
464. 

8.  Ex  p.  Porter,  16  Tex.  App.  324; 
Brill  V.  State,  i  Tex.  App.  152;  Goode 
r.  State,  2  Tex.  App.  520;  Quitzow  v. 


State,  I  Tex.  App.  47;  Longley  v. 
State,  43  Tex.  490;  Swindel  v.  State, 
32  Tex.  102. 

For  InsaAoient  Cortiflcate.— Where  a 
prosecution  in  the  county  court  is  dis- 
missed because  of  an  insufficient  cer- 
tificate to  the  proceedings  in  the  dis- 
trict court  from  whence  the  case  was 
transferred,  it  is  not  reversible  error 
to  permit  the  state's  attorney  to  file 
another  complete  certificate  and  pro- 
ceed with  the  case.  It  might  more 
properly  be  filed  in  response  to  the 
motion  to  dismiss.  Hawkins  v.  State, 
17  Tex.  App.  594. 

4.  Rosenthal  v,  McMann,  93  Cal. 
505;  White  V,  Savery,  50  Iowa  515; 
Messinger  v.  New  England  Mut.  L. 
Ins.  Co.,  59  Fed.  Rep.  416;  Gallup  v, 
Licbter,  4  Colo.  App.  296. 

Dofseto  of  Pleading.— A  dismissal  for 
vague  and  unsatisfactory  statements 
in  a  pleading  is  not  a  bar.  Koonce  v, 
Pelletier,  82  N.  Car.  240. 

6.  Stout  V,  Ashton,  5  T.  B.  Mon. 
(Ky.)25i;  Laird  v.  Morris  (Nev.  1895), 
42  Pac.  Rep.  11;  Richards  v.  AUis.  82 
Wis.  509;  Roberts  v,  Hamilton,  56 
Iowa  683;  Gage  v.  Ewing,  114  111.  18. 

6.  Gage  v.  Ewing,  114  111.  18  ;  Em- 
ory V.  Keighan,  88  lU.  516. 

7.  Lindvall  v.  Woods,  47  Fed.  Rep. 
195 ;  Phipps  V.  Alford,  95  Ga.  215 ; 
Smith  V,  Floyd  County,  85  Ga.  420. 

In  Minnesota,  under  the  statute  of 
that  state  as  construed  by  the  courts, 
upon  a  dismissal  of  the  action  on  the 
motion  of  the  defendant,  after  plain- 
tiff rests  his  case,  upon  the  ground 
that  the  plaintiff  has  failed  to  estab- 
lish a  cause  of  action,  the  proper 
judgment  to  render  is  one  of  dismissal 
merely,  and  such  a  judgment  is  not  a 
judgment  upon  the  merits  of  the  ac- 
tion so  as  to  bar  the  plaintiff  from 
maintaining  another  suit  for  the  same 
cause,  but  it  is  in  effect  nothing  more 
than  a  common-law  or  voluntary  non- 
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ecution.* 

c.  Termination  by  Consent.— in  some  statee  a  dismissal  by 
agreement  is  regarded  as  a  bar  to  a  subsequent  suit  involving  the 
same  issues.* 

But  the  Better  Bule  ii  that  it  ipust  be  affirmatively  shown  either 
that  the  dismissal  or  nonsuit  was  upon  examination  of  the  merits,* 
or  that  the  intention  of  the  parties  was  to  finally  settle  the  con- 
troversy by  the  agreement**  or  to  merge  the  cause  of  action  in  the 
judgment,*  and  that  otherwise  the  dismissal  will  not  operate  as  a 
bar  to  a  subsequent  proceeding.*  The  facts  constituting  the 
estoppel  must  be  shown  by  evidence  outside  of  the  record  entry 
itself.^ 

d.  Dismissal  upon  the  Merits— (i)  In  General— i^  Adju- 


suit.  Woods  t/.  Lindvall,  4  U.  S.  App. 
49;  Craver  v.  Christian.  34  Minn.  397; 
Andrews  v.  School  Dist.  No.  4,  35 
Minn.  70 ;  Conrad  v,  Bauldwin,  44 
Minn.  406. 

1.  Poindexter  r.  Burwell.  82  Va. 
507;  State  V.  Larrabee.  3  Pin.  (Wis.) 
169 ;  Chesnutt  t/.  Frazier,  6  Baxt. 
(Tcnn.)2i7;  Kclton  v,  Jacobs,  5  Baxt. 
(Tenn.)  574  ;  Barkwell  v,  Chatterton 
(Wyoming,  1893),  33  Pac.  Rep.  940; 
Chamberlain  v,  Sutherland,  4  111.  App. 
494,  Mills  V,  Pettigrew,  45  Kan.  573; 
Nevill    V,    Matthews,    Walk.    (Miss.) 

377. 

2.  California, — Merritt  v,  Campbell, 
47  Cal.  542. 

AVn/Mr^.-^Commonwealth  Bank  v. 
Hopkins,  2  Dana  (Ky.)  395;  Jarboe  v. 
Smith,  10  B.  Mon.  (Ky.)  257. 

Minnesota,  —  Rolfe  v.  Burlington, 
etc.,  R.  Co.,  39  Minn.  398. 

Missouri,  —  Murphy  v,  Creath,  26 
Mo.  App.  585. 

AVvrw/a.— Phillpotts  v,  Blasdel,  10 
Nev.  19. 

Virginia, — Wohlford  v,  Compton, 
79  Va.  333  ;  Siron  v,  Ruleman,  32 
Gratt.  (Va.)  223;  Hoover  v,  Mitchell, 
25  Gratt.  (Va.)  389. 

United  5/a/^j.-— Haldeman  v,  U.  S., 
91  U.  S.  584. 

In  Jarboe  v.  Smith,  10  B.  Mon.  (Ky.) 
258,  it  was  said:  '*  A  new  cause  of  ac- 
tion may  arise  upon  the  agreement  of 
the  parties,  that  produced  the  order 
dismissing  the  suit,  and  there  might 
possibly  be  cases  where  by  the  terms 
of  the  agreement  a  suit  could  be 
maintained  upon  the  original  cause  of 
action,  but  it  would  be  alone  by  virtue 
of  the  stipulations  contained  in  the 
agreement  of  the  parties." 

Oral  Agretment. — The  dismissal  has 
llten  held  to  constitute  a  bar  although 


rendered  upon  the  oral  agreement  ot 
the  parties  in  open  court,  Merritt  v, 
Campbell,  47  Cal.  543  ;  Grossman  v, 
Davis,  79  Cal.  603;  and  although  each 
party  stipulates  to  pay  his  own  costs, 
Merritt  v,  Campbell.  47  Cal.  542. 

England. — The  same  rule  obtains  in 
England,  where  it  is  held  equivalent 
to  an  adverse  decree.  Parker  v, 
Simpson,  18  W.  R.  204. 

To  Abid«  th0  Deoiiion.— The  judg- 
ment of  nonsuit  is  not  a  bar  although 
it  is  taken  as  the  result  of  an  agree- 
ment entered  into  by  the  parties  that 
the  first  suit  should  ** abide  the  de- 
cision "  of  another  analogous  case, 
arising  between  other  parties,  wherein 
a  judgment  was  rendered  for  the  de- 
fendant on  the  merits.  Ensign  v,  Bar- 
tholomew, 1  Met.  (Mass.)  274. 

5.  Donahue  v,  Drexler.  82  Ky.  157; 
Chase's  Case,  i  Bland  (Md.)  220; 
Edgar  v.  Buck,  65  Mich.  359. 

4.  Murphy  v,  Creath,  26  Mo.  App. 
585:  Haldeman  v.  U.  S.,  91  U.  S.  584. 

6.  Haldeman  v,  U.  S.,  91  U.  S.  586, 
where  the  court  said:  "  Whatever  may 
be  the  effect  given  by  the  courts  of 
Kentucky  to  a  judgment  entry  '  Dis- 
missed agreed,'  it  is  manifest  that  the 
words  do  not  of  themselves  import  an 
agreement  to  terininate  the  contro- 
versy." 

6.  Knox  V,  Waldoborough,  5  Me. 
185;  Murphy  v,  Creath,  26  Mo.  App. 
585;  Carter  v,  Wilson,  2  Dcv.  &  B. 
(N.  Car.)  276;  Haldeman  v,  U.  S.,  91 
U.  S.  584. 

Yalnable  Coniideration. — A  discon- 
tinuance by  agreement  does  not  bar 
another  suit  although  based  upon  a 
valuable  consideration.  Drake  v, 
Rogers.  32  Me.  524. 

7.  Murphy  v,  Creath,  26  Mo.  App. 
585;  Chase's  Case,  i   Bland  (Md.)  220. 
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dicau.— A  dismissal  or  nonsuit  maybe  upon  the  merits.*  It  then 
concludes  the  parties  as  to  all  matters  involved  in  the  issue,* 
whether  they  were  actually  decided  or  not.* 

Snbfeqaent  Salt.— Accordingly  a  subsequent  suit  cannot  be  brought 
by  the  same  parties  for  the  same  c^^se  of  action*  although  other 
reasons  and  grounds  in  support  of  the  same  issues  are  urged  in 
the  second  suit;*  and  it  is  immatoriul  that  the  matters  set  up  in 


I.  Sianton  v,  Kenrick,  135  Ind.  382; 
Butchers'  Slaughtering,  etc.,  Assoc. 
V.  Boston,  137  Mass.  186;  Bigelow  v, 
Winsor,  i  Gray  (Mass.)  299;  Dona- 
hue V,  Johnson,  9  Wash.  187. 

In  Ens^Uad  the  rule  since  1845  has 
been  that  a  dismissal  by  the  plaintiff 
after  the  cause  is  set  for  hearing,  is  on 
the  merits  and  is  a  bar  to  another  suit. 
General  Ordinance.  No.  117;  Liver- 
pool V,  Chorlev  Water- Works  Co.,  2 
De  G.  M.  &  G.  '852;  In  re  Orrell  Col- 
Jiery,  etc.,,  Co.,  12  Ch.  Div.  681. 

How  Shown. — The  determination  of 
the  issues  on  the  merits  may  be  shown 
cither  on  the  face  of  the  record,  or  by 
evidence  extrinsic  thereto.  Cornell  v. 
Hartley  (W.Va.  1895),  23  S.  E.  Rep. 789. 

A  Complaint  ean  bo  Diomiiood  upon  the 
merits  only  where  a  prima  facie  case 
is  made  out  and  proof  offered  in  re- 
buttal. Martin  v.  Cook  (Supreme 
Ct.),  14  N.  Y.  Supp.  329:  Stokes  V,  At- 
lantic Ave.  R.  Co..  89  Hun  (N.  Y.)  2; 
McRee  v.  Gardner,  131  Mo.  599. 

By  Olork. — The  clerk  has  no  power 
to  enter  a  judgment  dismissing  a  com- 
plaint "on  the  merits"  unless  so  di- 
rected or  on  subsequent  approval  by 
the  trial  judge.  Petrie  v.  Hamilton 
College,  92  Hun  (N.  Y.)8i. 

8.  Colorado, — Best  ».  Hoppie,  3  Colo. 

137. 

Georgia, — Weems  v,  Simpson,  93 
Ga.  364. 

///i If <?»>.— Garrick  v.  Chamberlain, 
97  111.  639. 

Iowa, —  Corbin  v.  Cedar  Rapids, 
etc.,  R.  Co.,  66  Iowa  73. 

Louisiana. — Granger  v.  Singleton, 
32  La.  Ann.  898;  City  Bank  v,  Wal- 
den,  I  La.  Ann.  46;  Keene  v,  McDon- 
ough,  8  La.  185;  Fonda  v,  Denton, 
13  La.  Ann.  343. 

Massachusetts,  —  Butchers'  Slaugh- 
tering, etc.,  Assoc.  V,  Boston,  137 
Mass.  186;  Maxwell  v,  Clarke.  139 
Mass.  112;  Lewis  v,  Lewis,  106  Mass. 

309. 

Maine.  — Warren  v.  Homested,  32 
Me.  36. 

Missouri. — McRee  v,  Gardner,  131 
Mo.  599. 


Wisconsin. —  Amory  v.  Amory,  26 
Wis.  152. 

United  States, — Hepburn  v,  Dunlop, 
I  Wheat.  (U.  S.)  179;  Durant  v,  Essex 
Co.,  7  Wall.  (U.  S.)  107. 

••  The  doctrine  of  res  adjudicata  is 
plain  and  intelligible,  and  amounts 
simply  to  this,  that  a  cause  of  action 
once  finally  determined,  without  ap- 
peal, between  the  parties,  on  the  mer- 
its, by  any  competent  tribunal,  can- 
not afterwards  be  litigated  by  new 
proceedings  either  before  the  same 
or  any  other  tribunal.  But  no  such 
effect  is  attributable  to  a  decree  dis- 
missing a  bill  for  want  of  jurisdiction, 
failure  of  prosecution,  want  of  parties, 
or  any  other  cause  not  involving  the 
essential  merits  of  the  controversy." 
Foster  v.  The  Richard  Busteed,  loa 
Mass.  412. 

Jnds^monto  in  Othor  Statof.— And  the 
same  principles  apply  to  judgments  of 
dismissal  rendered  in  other  states  of 
the  Union.  Trabue  v.  Short,  5  Coldw. 
(Tenn.)  297. 

5.  Stickney  v.  Goudy,  132  111.  213; 
Rogers  v,  Higgins,  57  111.  244;  Har- 
mon V,  Auditor,  123  111.  122;  Ruegger 
V,  Indianapolis,  etc.,  R.  Co.,  103  111. 
440;  Smith  V,  Swan,  69  Iowa  412. 

whon  Iionoi  Aro  tho  temo.— The  mat- 
ter in  issue  is  the  same  when  the 
question  raised  by  the  answer  to  the 
bill,  and  material  to  the  complainant's 
case  as  set  forth  in  the  bill,  is  also 
made  a  material  question  in  the  suit 
at  law  by  the  evidence  in  defense  un- 
der the  general  issue.  Hall  v.  Dodge, 
38  N.  H.  346. 

4.  Miller  v.  Cook,  135  111.  190;  Carroll 
V.  Patrick,  23  Neb.  843;  Fitzpairick  v, 
Engard,  4  Pa.  Dist.  Rep.  383;  Kelsey 
V.  Murphy,  26  Pa.  St.  78  ;  Lanphear  v, 
Ketcham,  53  Kan.  799;  Forist  v.  Bel- 
lows, 59  N.  H.  231;  Hall  V,  Dodge,  38 
N.  H.  346. 

On  Demnrrer. — A  decree  dismissing  a 
bill  on  demurrer  may  be  on  the  merits. 
Parkes  v.  Clift.  9  Lea  (Tenn.)  529; 
Brown  v,  Kirkbride,  19  Kan.  591. 

6.  Ruegger  v.  Indianapolis,  etc.,  R.. 
Co.,  103  111.  450. 
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the  prior  suit  are  alleged  by  cross  bill  in  the  succeeding  suit.* 

Dismissal  Binds  Whom. — Such  a  dismissal,  however,  binds  only  par« 
ties  and  those  in  privity  with  them.* 

Borden  on  Defendant. — The  burden  rests  upon  the  defendant  to 
show  that  the  former  decree  of  dismission  was  res  adjudicataJ^ 

Judgment  mnst  be  Entered. — And  to  operate  as  a  bar  the  judgment 
of  dismissal  must  be  entered.* 

(2)  Presumption  as  to  Merits — Nonsuits. — At  law  the  presump- 
tion is  that  a  nonsuit  is  merely  formal  unless  it  be  affirmatively 
shown  to  have  been  upon  the  merits.* 

Dismissal  at  Law. — The  same  rule  appears  to  apply  generally  to 
judgments  of  dismissal  at  law.* 

In  Chancery  the  opposite  rule  obtains,  and  a  general  decree  dis- 
missing a  bill  will  be  presumed   to  have  been  upon   the  merits,'' 

Specific  Cause  Immaterial. — And  where   in  the  form  of  a  retraxit,     Folger  v. 


the  dismission  is  on  the  merits  it  is 
immaterial  for  what  specific  cause  the 
suit  is  dismissed.  Payne  v.  Grant,  81 
Va.  164;  Ruegger  v,  Indianapolis,  etc., 
R.  Co.,  103  111.  450;  Harmon  v.  Audi- 
tor, 123  III.  122. 

1.  Knowlton   v.    Hanbury,    117   111. 

475. 

Whole  Record  Considered. —The  appel- 
late court  may  consider  the  whole  rec- 
ord to  discover  whether  the  bill  is  dis- 
missed on  the  merits  or  not.  Jones  v. 
Hunter,  32  111.  App.  454. 

2.  Yost  V,  Cowden,  7  Montg.  (Pa.) 
731  Pugl>  «'•  Holt,  27  Miss.  461. 

8.  Brandlyn  v.  Ord,  i  Atk.  571. 

4.  Allin  V,  Williams,  97  Cal.  410, 
holding  that  the  filing  of  a  dismissal 
with  the  clerk,  or  the  entry  of  an  or- 
der of  dismissal  in  the  minutes  of  the 
court,  does  not  of  itself  constitute  a 
bar. 

Implied  Dismissal  of  Cross  Bill.— Where 
a  decree  dismissing  the  original  bill 
substantially  disposes  of  the  subject 
matter  of  the  cross  bill  so  as  to  defeat 
its  object,  the  failure  to  formally  dis- 
miss the  cross  bill  is  immaterial.  Ross 
V.  Clore,  3  Dana  (Ky.)  197. 

6.  Folger  v.  The  Robert  G.  Shaw,  2 
Woodb.  &  M.  (U.  S.)  533;  Brett  v, 
Marston,  45  Me.  401. 

In  Fact  on  Merits.— But  where  it  is  in 
fact  a  judgment  on  the  merits  it  will 
be  effectual  as  a  bar  although  it  is 
termed  a  judgment  of  nonsuit.  Smith 
V,  McMillan,  90  Hun  (N.  Y.)  542:  Hess 
V,  Beekman,  11  Johns.  (N.Y.)  457;  Gil- 
lilan  V,  Spratt.  8  Abb.  Pr.  N.  S.  (N. 
Y.  C.  PI.)  13;  Blum  r.  Hartman,  3  Daly 
(N.  Y.)  47. 

Betrazit. — Where  a  voluntary  non- 
suit is  intended  as  a  bar  it  should  be 


retraxit. 
The  Robert  G.  Shaw,  2  Woodb.  &  M. 
(U.  S.)53i. 

6.  Taylor  V.  Larkin,i2Mo.  103; Clem- 
ens V.  Murphy,  40  Mo.  121;  Estep  v, 
Larsh,  21  Ind.  190. 

80  a  Mere  Entry  in  a  suit,  "Dismissed 
at  the  costs  of  the  defendant,"  is  not  a 
retraxit^  nor  will  it  be  presumed  to  be 
a  judgment  on  the  merits  so  as  to  bar 
another  action  for  the  same  cause.  It 
is  simply  a  judgment  of  discontinu- 
ance. Bond  V.  McNider,  3  Ired.  (N. 
Car.)  440. 

7.  Illinois,  —  Garrick  v.  Chamber- 
lain, 97  III.  623. 

Louisiana.  —  Bledsoe  v,  Erwin,  33 
La.  Ann.  615. 

Massachusetts, — Borrowscale  v,  Tut- 
tle,  5  Allen  (Mass.)  377;  Foote  v. 
Gibbs,  I  Gray  (Mass.)  412;  Bigelow  v. 
Winsor,  i  Gray  (Mass.)  299;  Durant 
V.  Essex  Co.,  8  Allen  (Mass.)  103; 
Blackinton  v.  Blackinton,  113  Mass. 
231. 

Michigan, — Edgar  v.  Buck,  65  Mich. 

359- 

Mississippi, — Phillips  v,  Wormley> 
58  Miss.  398. 

New  Hampshire. — Gove  r.  Lyford, 
44  N.  H.  525. 

New  York,  —  Perinc  v,  Dunn,  4 
Johns.  Ch.  (N.  Y.)  141;  Neafie  v,  Nea- 
fie,  7  Johns.  Ch.  (N.  Y.)4. 

Tennessee, — Parkes  v,  Clift,  9  Lea 
(Tenn.)  529;  Williams  v,  Hollings- 
worth,  5  Lea  (Tenn.)  358. 

Virginia, — Washington,  etc.,  R.  Co. 
V,  Cazenove.  83  Va.  744;  Taylor  v, 
Yarbrough,  13  Gratt.  (Va.)  183. 

United  States, — Durant  v,  Essex 
Co.,  7  Wall.  (U.  S.)  107;  Walden  v. 
Bodley,  14  Pet.  (U.  S.)  156. 

In  Foote  v,  Gibbs,  i  Gray  (Mass.) 


6  Encyc.  PI.  &  Pr.— 63. 
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and  a  final  settlement  of  the  controversy  *  unless  the  decree  was 
collusive,*  although  the  decree  was  pronounced  by  a  divided 
court.*  The  presumption  attaches  unless  the  statements  of  the 
record  show  that  the  dismissal  was  for  some  cause  not  going  to 
the  merits  ;  *  and  of  course  the  whole  record  may  be  examined  to 
find  out  what  was  actually  decided  or  might  have  been  decided.* 

Under  Code  Proeednre. — The  rule  in  chancery  just  stated  applies  to 
the  dismissal  of  an  equitable  action  under  code  procedure  •  unless 
modified  by  statute."^ 

(3)  Without  Perjudice — Utility  of  Such  Ditmiieal. — To  obviate  the 
general  presumption  of  dismissal  upon  the  merits,  the  dismissal 
should  be  stated  in  express  terms  to  be  made  '*  without  prejudice."® 


413,  It  was  said:  **  There  is  nothing 
to  indicate  the  grounds  of  dismissal 
in  this  case,  except  the  fact  of  dis- 
missal after  an  appearance  for  the 
defendants.  But  the  authorities  both 
in  England  and  in  this  country  arc 
decisive  that  a  general  entry  of  '  Bill 
dismissed,'  with  no  words  of  qualifi- 
cation such  as  *  Dismissed  without 
prejudice,'  or  *  without  prejudice  to 
an  action  at  law,'  or  the  like,  is  con- 
clusively presumed  to  be  upon  the 
merits,  and  is  a  final  determination  of 
the  controversy." 

1.  Smith  V,  Auld,  31  Kan.  267. 
Contra. — In   Ohio  the  contrary  rule 

obtains,  and  the  fact  that  dismissal 
was  on  the  merits  roust  be  affirmative- 
ly shown.  In  the  absence  of  any  in- 
dication in  the  record  there  is  no  pre- 
sumption either  way,  and  the  dismissal 
will  not  act  as  a  bar.  Loudenback  v, 
Collins.  4  Ohio  St.  251;  Lore  v,  Tru- 
man. 10  Ohio  St.  45. 

North  Carolina, — And  the  same  rule 
appears  to  have  been  adopted  in  North 
Carolina.  Rollins  v.  Henry.  84  N. 
Car.  579. 

2.  Forist  V.  Bellows,  59  N.    H.  231. 
8.  Durant    v.    Essex   Co..   8    Allen 

(Mass.)  103. 

4.  Garrick  v.  Chamberlain,  97  IH. 
623:  Swift  V.  Allen.  55  HI.  303;  State 
V,  Hard,  25  Minn.  460;  Durant  v.  Es- 
sex Co..  7  Wall.  (U.  S.)  107. 

Technical  Oronnds. — As  where  a  rec- 
ord is  presented  showing  that  techni- 
cal grounds  were  actually  set  up  in 
defense.  Foster  v.  The  Richard  Bus- 
teed.  100  Mass.  409;  Andrews  v.  School 
Dist.  No.  4,  35  Minn.  70. 

6.  Smith  V.  Auld.  31  Kan.  266. 

Conduiiont  of  the  Court. — The  ex- 
pressed conclusions  of  the  court  made 
in  conformity  with  the  statute  maybe 
regarded  where  the  form  of  the  judg- 


ment does  not  show  whether  it  was 
made  upon  a  determination  of  the 
merits.  Boom  v,  St.  Paul  Foundry, 
etc..  Co.,  33  Minn.  253. 

6.  *'  A  dismissal  of  the  complaint  is 
ordinarily  e<^uivalent  to  a  decision 
upon  the  merits  against  the  complaint, 
and  a  bar  to  a  new  action."  De  Witt 
r.  Chandler,  11  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  459. 

7.  In  Hew  York  it  is  expressly  provid- 
ed by  section  1209  of  the  Code  Civ.  Pro. 
that  a  final  judgment  dismissing  a 
complaint  either  before  or  after  a  trial 
will  not  bar  a  new  action,  involving 
the  same  issues  between  the  same 
parties,  unless  it  expressly  and  affirm- 
atively appears  on  the  judgment  roll 
that  it  was  rendered  on  the  merits. 
See  Vowell  v.  Twenty-third  St.  R.  Co., 
14  Misc.  Rep.  (N.  Y.  C.  PI.)  538. 

The  judgment  operates  as  a  bar 
where  the  record  shows  a  judgment 
upon  the  merits,  Vowell  v.  Twenty- 
third  St.  R.  Co.,  14  Misc.  Rep.  (N.  Y. 
C.  PI.)  538,  although  there  be  no  ex- 
press declaration  to  that  effect  con- 
tained in  the  judgment  roll,  O'Rourke 
V,  Hadcock,  114  N.  Y.  555. 

8.  Gamble  V.  East  Saginaw,  43  Mich. 
367;  Brown  v,  Kirkbride,  19  Kan. 
588;  Hobbs  ».  Spencer,  49  Kan.  769; 
McRee  v.  Gardner,  131  Mo.  599;  Boyd 
r.  Jones,  44  Ark.  314. 

DiimiMal  for  Want  of  Equity  should 
be  without  prejudice  where  any  prob- 
ability of  a  legal  right  in  the  plaintiff 
exists.  De  Witt  v.  Chandler,  11  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)459;  Holley 
V,  Wilkinson.  31  Ala.  196;  Danforth 
».  Herbert,  33  Ala.  497:  Taliaferro  v. 
Branch  Bank,  23  Ala.  755;  Wright  v. 
May,  40  Ala.  550;  Moore  v,  Murrah, 
40  Ala.  573;  Palmer  v.  Rankins.  30 
Ark.  771:  Ledsinger  v.  Central  Line 
of  Steamers,  79  Ga.  716;    Sheldon  v. 
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Wherever  it  is  not  actually  upon  the  merits,*  the  term  is 
used  in  order  to  reserve  to  the  parties  the  privilege  of  en- 
forcing  their  rights  by  subsequent  proceedings  *  and  to  destroy 


Harding,  44  III.  68;  Blanchard  v, 
Moore,  4  J.  J.  Marsh.  (Ky.)  472;  Haw- 
kins V,  Lowry,  6  J.  J.  Marsh.  (K/.)56; 
Phelps  V.  Jackson,  27  Ark.  585. 

Defeot  Attributable  to  Defendant. — So 
where  the  defect  which  occasioned  the 
dismissal  of  the  bill  is  not  attributable 
to  the  complainant.  Emery  v,  Ow- 
ings.  7  Gill  (Md.)488. 

When  Amendable. — And  a  bill  which 
can  be  amended  so  as  to  allow  com- 
plainant some  relief  should  be  dis- 
missed without  prejudice.  Allen  v. 
McCullough,  99  Ala.  612;  Blanchard 
V.  Moore.  4  J.  J.  Marsh.  (Ky.)  472; 
Hawkins  v.  Lowry,  6  J.  J.  Marsh. 
<Ky.)  56:  Evans  v.  Wells,  7  Humph. 
{Tenn.)  559:  Wilson  v.  Eggleston,  27 
Mich.  257. 

1.  Illinois, — Sheldon  v,  Harding,  44 
111.  68. 

Massachusetts, — Biggerstaff  v.  Mars- 
ton,  161  Mass.  102. 

Michigan, — Chandler  v,  Jenks,  50 
Mich.  151;  Gamble  v.  East  Saginaw, 
43  Mich.  367. 

Mississippi, — Tucker  v,  Wilson,  68 
Miss.  693;  Wellons  v,  Newell,  7  Smed. 
•&  M.  (Miss.)  399;  Alexander  v.  Moye, 
38  Miss.  640. 

New  Jersey, — Codington  v,  Mott,  14 
N.  J.  Eq.  430. 

Vermont. — Tillison  v,  Tillison,  63 
Vt;  411. 

Virginia, — Lockridge  v,  Sharrot,  5 
Leigh  (Va.)  376. 

England, — Gloucester  v.  Wood,  3 
Hare  148;  Seymour  v,  Nos worthy,  i 
Ch.  Cas.  155. 

Plaintiff  a  PnbUe  Enemy.— Where  the 
ground  of  dismissal  is  that  the  plain- 
tifif  is  a  public  enemy,  the  dismissal 
should  probably  be  made  without  prej- 
udice. Hoskins  v.  Gentry,  2  Duv. 
<Ky.).285. 

Defeat  of  Partiei. — The  dismissal  is 
without  prejudice  where  it  is  based 
upon  a  want  of  proper  parties. 

Arkansas,  —  McRae  v,  Rogers,  30 
Ark.  272;  Eddins  v.  Buck,  23  Ark.  509; 
Boyd  V,  Jones,  44  Ark.  314. 

AV»/«^>h^.— Caldwell  v.  Hawkins,  i 
Litt.  (Ky.)  212;  Cooper  v,  Gunn,  4  B. 
Mon.  (Ky.)  594;  Patrick  v.  White,  6  B. 
Mon.  (Ky.)  330;  Shockley  v.  Niess.  3  J. 

J.  Marsh.  (Ky.)  96:  Mims  v,  Mims.  3  J. 
Marsh.  (Ky.)  103:  Wallaces.  Hanley, 


4  J.  J.  Marsh.  (Ky.)  622;  Bosley  v.  Por- 
ter, 4  J.  J.  Marsh.  (Ky.)  621;  Pogue  v. 
Richardson,  7  J.  J.  Marsh.  (Ky.)  240; 
Thompson  v.  Peebles,  6  Dana  (Ky.) 
392:  Wickliflfe  v,  Lee,  4  Dana  (Ky.)  30; 
Dougherty  v.  Morgan,  6  T.  B.  Mon. 
(Ky.)  153;  M'Clain  v,  French,  2  T.  B. 
Mon.  (Ky.)  149;  Barry  v.  Rogers,  2  Bibb 
(Ky.)  314;  Saddler  «/,  Glover,  i  B.  Mon. 
(Ky.)  53;  Pindell  v,  Vimont,  14  B.  Mon. 
(Ky.)  322;  Royse  v,  Tarrant,  6  J.  J. 
Marsh.  (Ky.)  566;  Clark  v.  Hunt,  7  J. 
J.  Marsh.  (Ky.)  245;  Turpin  «'.  Thomp- 
son, 2  Mete.  (Ky.)  422;  Rowland  v, 
Garman,  i  J.  J.  Marsh.  (Ky.)  76. 

Facts  Not  in  Issue. — So  where  it  is 
dismissed  because  facts  have  not  been 
properly  put  in  issue.  Crabb  v,  Thom- 
as, 25  Ala.  212;  Edwards  v,  Edwards, 
30  Ala.  394;  Williams  v,  Jones,  79  Ala. 
119;  McRae  v,  Rogers,  30  Ark.  272; 
Stipp  V,  Alkire.  5  J.  J.  Marsh.  (Ky.)  4; 
Mead  v.  Knox,  12  Mo.  284. 

Plaintiff  Declining  to  Amend.  —  So 
where  the  plaintifif  declines  to  amend. 
Bomar  v,  Parker.  68  Tex.  435;  Jones  v, 
Minogue,  29  Ark.  637;  Palmer  v,  Ran- 
kihs,  30  Ark.  771. 

Bemedy  at  Law.— Or  in  case  of  dis- 
missal because  an  adequate  remedy 
exists  at  law.  Hawkins  v,  Lowry,  6 
J.J.  Marsh.  (Ky.)  55;  Hacker  V.Barton, 
84  111.  313;  Play  ford  v.  Play  ford,  i  W. 
R.  15. 

Prematvre  Bnit. — Or  because  the  suit 
is  premature.  Key  v,  Hord,  4  Munf. 
(Va.)  485;  Robb  v.  La  Grange,  158  111. 
21;  State  Bank  v,  Milton,  12  B.  Mon. 
(Ky.)340. 

WhereProof  Supplied.— Or  because  of  a 
defect  of  proof  which  maybe  supplied. 
Moore  v,  Moore,  22  Tex.  237;  Evans  v. 
Wells.  7  Humph.  (Tenn.)  559:  Terry  v. 
Home,  59  Hun  (N.  Y.)  492;  Edwards 
V,  Edwards,  30  Ala.  394;  Bias  v,  Vance, 
32  Miss.  198;  Allinet  v.  His  Creditors, 
15  La.  Ann.  130. 

Want  of  Jurisdiction.— Or  where  the 
dismissal  is  for  want  of  jurisdiction. 
Woods  V,  Waddle,  44  Ohio  St.  449; 
Richards  v.  AUis,  82  Wis.  509:  Adams 
V.  Arnold,  4  J.  J.  Marsh.  (Ky.)  208; 
Mills  V.  Mills,  18  N.  J.  Eq.  444. 

2.  McCarren  v,  Coogan,  50  N.  J. 
Eq.  268;  Reynolds  v,  Hennessy,  17  R. 
I.  169;  Magillr.  Mercantile  Trust  Co., 
81   Ky.  129;  Lang  v.  Waring,  25  Ala. 
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the  effect  of  dismissal  as  a  bar.* 

BeTeniblA  Error.  —  An  absolute  dismissal  where  the  dismissal 
should  have  been  without  prejudice  is  reversible  error  ;*  and  the 
appellate  court  will  either  reverse  and  render  a  decree  "  without 
prejudice,"  *  or  modify  and  affirm,*  or  remand  the  cause  with 
instructions  to  dismiss  without  prejudice.* 

Amendment  of  Doerte. — A  decree  of  general  dismissal  may  be 
amended  on  appropriate  application  so  as  to  be  "  without  preju- 
dice." • 

BoTiew  of  Difmittal  without  Pr^odioo. — A  dismissal  of  a  bill  in  equity 
without  prejudice  will  not  be  reviewed  unless  the  error  is  very- 
clear.'' 


625;  Durant  v,  Essex  Co.,  7  WaU.  (U. 
S.)  107:  BaHentine  v,  BaUentine  (Pa. 
1888),  15  All.  Rep.  859- 

1.  Eaton  V,  French.  23  Ohio  St.  560; 
Morgan  v,  Andres,  8  Am.  L.  Rec. 
(Ohio)  353:  Northern  Pac.  R.  Co.  r. 
St.  Paul,  etc..  R.  Co.,  47  Fed.  Rep. 
536  :  Lang  V.  Waring,  25  Ala.  639: 
Ragsdale  v.  Vicksburg,  etc.,  R.  Co., 
62  Miss.  488  ;  Graham  v.  Smith,  62 
Mich.  147;  Tillison  v.  Tillison.  63  Vt. 
411:  Gunn  V,  Peakes.  36  Minn.  177. 

2.  Pogue  V.  Richardson,  7  J.  J. 
Marsh.  (Ky.)  240;  Hiawatha  Tp.  v, 
Stcere,  90  Mich.  270;  Gregory  v.  Bos- 
ton Safe  Deposit  Co.,  144  U.  S. 
666. 

LaohM  of  tlM  PUintUr  in  failing  to 
amend  a  bill  may  warrant  the  appel- 
late court  in  a  refusal  to  modify  a  de- 
cree of  dismissal  so  as  to  be  **  without 
prejudice."     Cowan  v.  Jones,  27  Ala. 

317. 

8.  Alabama, — Cameron  v.  Abbott,  30 
Ala.  416. 

Illinois, — Sexton  v.  Chicago  Storage 
Co.,  30  111.  App.  97. 

Kentucky, — Galloway  v,  Hamilton,  3 
T.  B.  Mon.  (Ky.)  270;  Stout  v.  Ash- 
ton,  5  T.  B.  Mon.  (Ky.)  251. 

Maryland.  —  McDowell  v.  Gold- 
smith, 24  Md.  230;  Griffith  v,  Freder- 
ick County  Bank,  6  Gill  &  J.  (Md.) 
424;  Stewart  v.  Stone,  3  Gill  &  J.  (Md.) 
510. 

Mississippi.  ^ChWes  v,  Champenois, 
69  Miss.  603. 

New  K^>.— Knight  v,  Sackett,  etc.. 
Lithographing  Co.,  61  N.  Y.  Super. 
Ct.  219. 

Tennessee, — Ragan  v,  Aiken,  9  Lea 
(Tenn.)  623. 

Virginia, — Handly  v,  Snodgrass,  9 
Leigh  (Va.)  493  ;  Jones  v.  Pilcher,  6 
Munf.  (Va.)425;  Stott  v.  Baskerville, 
6  Munf.  (Va.)  20;  Rootes  v,  Holliday, 


6  Munf.  (Va.)  251 ;  Ellis  v,  Baird.  6 
Munf.  (Va.)456. 

4.  Handly  v,  Snodgrass,  9  Leigh 
(Va.)  493;  Lewis  v,  Billips,  i  Leigb 
(Va.)366. 

ft.  Lewis  V,  Hayden,  4  Litt.  (Ky.) 
281;  Cooper  V,  Gunn,  4  B.  Mon.  (Ky.> 
597;  Adams  v.  Arnold,  4  J.  T.  Marsh. 
(Ky.)  208;  Pogue  v.  Richardson,  7  J. 
J.  Marsh.  (Ky.)  240;  Wicklifife  v,  Lee, 
4  Dana  (Ky.)'3o;  Johnson  v.  Fox,  5  J. 
J.  Marsh.  (Ky.)  647;  Lanier  v.  Hill,  30. 
Ala.  III. 

6.  Young  V.  Cavitt,  7  Heisk.  (Tenn.) 
19,  where  it  was  amended  on  petition 
for  rehearing. 

At  Subsequent  Term. — A  decree  dis- 
missing a  bill  cannot  be  amended  at  a 
subsequent  term  without  notice  so  as 
to  be  without  prejudice.  Swift  v. 
Allen,  55  111.  303. 

Amendment  ef  Becerd. — A  motion  to 
amend  the  record  entry  "  Bill  dis- 
missed," to  •*  Without  prejudice,"  will 
be  denied  where  it  would  nullify  the 
decision  rendered  on  evidence  and 
pleadings.  Gove  v,  Lyford,  44  N.  H.. 
525. 

7.  Livingston  v,  Hayes,  43  Mich. 
129. 

After  Hearing  on  the  Kerite.— Where* 
the  case  is  heard  upon  the  merits,  the 
dismissal  should  not  be  "  without 
prejudice."  Lucas  v,  Mitchell,  3  A. 
K.  Marsh.  (Ky.)  246;  Bell  v.  Simonds, 
14  Mo.  100;  Wolff  V,  Canadian  Pac.  R. 
Co.,  89  Cal.  338;  Chandler  v,  Jenks, 
50  Mich.  151. 

When  Dismiifed  withont  Seiervation. 
— Where  the  suit  in  equity  is  regular- 
ly tried  upon  the  bill,  answer,  exhibits, 
and  evidence,  and  the  evidence  is 
found  insufficient  to  sustain  the  bill, 
the  bill  will  be  dismissed  without 
reservation.  McRae  v.  Rogers,  3<x 
Ark.  272. 
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XIV.  Appeals  fbok  Decisions  Tebkinatihg  the  Gaitse— 1. 
Pinality,  rindings,  etc.— Final  Judgment. — A  decision  terminating  a 
suit  without  an  adjudication  on  the  merits  is  nevertheless  a  final 
judgment  or  decree  within  the  intent  of  the  law  regulating 
appeals,'  even  though  it  fails  to  award  costs,*  or  does  not  operate 
as  a  bar  to  a  new  action,'  or  is  peremptorily  required  by  statute.* 

Entry  Required — An  entry  is  required,*  but  it  may  be  sufficient 
though  informal.* 

Opinion  or  ilndinge  Hot  Required. — Neither  a  written  opinion''  nor 
findings®  are  required  to  authorize  review  by  an  appellate  court.* 


1.  Leese  v.  Sherwood,  21  Cal.  164; 
Lalande  v.  McDonald,  2  Idaho  283; 
Stewart  v,  Carbray,  59  111.  App.  397; 
Reiman  v.  Ater,  88  111.  299;  Brown  v. 
Galena  Min.,  etc.,  Co.,  32  Kan.  528; 
Smith-Frazer  Boot,  etc.,  Co.  v,  Derse, 
41  Kan.  150;  Banks  v.  Uhl,  6  Neb. 
148;  Rogers  v,  Russell,  11  Neb.  361; 
Carpenter  v,  Cincinnati,  etc..  Canal 
Co.,  35  Ohio  St.  307;  Pryor  v,  Emer- 
son, 22  Tex.  163. 

When  Rendered  in  Vaeation  it  becomes 
final  from  the  date  of  its  entry  of 
record  by  the  clerk.  Pace  v.  Ficklin, 
76  Va.  296. 

Pro  Forma. — And  it  is  final  and  ap- 
pealable although  pro  forma.  White 
V.  U.  S.  Bank,  6  Ohio  528. 

2.  Stoppenbach  v.  Zohrlant,  21  Wis. 

385. 

8.  Collins  V,  Waggoner,  20  Wis.  48; 
Dahler  v.  Steele,  I  Mont.  206;  Hers- 
hizer  v.  Florence,  6  Am.  L.  Rec. 
(Ohio)  500. 

4.  Purcell  v,  Payton,  58  Mo.  App. 
442;  Bohle  V.  Kingsley,  51  Mo.  App. 
389. 

5.  Rosenthal  v.  Roberson,  114  N. 
Car.  594. 

A  Conditional  Order  of  dismissal  is 
not  final  and  appealable  until  the  dis- 
missal is  actually  entered.  Brigel  v. 
Cameron,  6  Cine.  L.  Bull.  (Ohio)  379; 
Clark  V,  North  Muskegon,  86  Mich. 
29. 

6.  Heegaard  v.  Dakota  L.  &  T.  Co. ,  3 
S.  Dak.  569:  De  Graf  v,  Seattle,  etc., 
Nav.  Co.,  TO  Wash.  468. 

Saffloient  Entry. — An  abstract  stat- 
inc:  that  "The  action  is  hereby  dis- 
missed •'  is  a  sufficient  entry,  Hee- 
jraard  v.  Dakota L.  &  T.  Co.,  3  S.  Dak. 
569;  or  that  "The  cause  of  action  is 
dismissed  at  the  cost  of  the  plaintiffs," 
Koons  V.  Williamson,  90  Ind.  599. 

Inconsistent  Order.  —  An  order  both 
denying  and  dismissing  a  motion  for 


a  new  trial  is  inconsistent.  A  dismis- 
sal is  a  refusal  to  entertain'a  motion. 
A  denial  of  a  motion  implies  its  con- 
sideration. But  where  the  party  mov- 
ing neglects  to  properly  bring  on  the 
motion  for  hearing,  it  will  be  con- 
sidered as  a  dismissal.  Descalso  v. 
Duane  (Cal.  1893),  33  Pac.  Rep. 
328. 

In  KisBonri,  however,  the  judgment 
should  be  formally  set  out  in  order  to 
authorize  an  appeal  or  writ  of  error. 
Boggess  V,  Cox,  48  Mo.  278. 

7.  Toner  v.  New  York,  i  Abb,  N, 
Cas.  (N.  Y.  Supreme  Ct.)  302. 

Dismissal  by  Referee. — And  where  the 
case  is  referred  to  a  referee  it  is  suffi- 
cient for  him  to  file  a  report  showing 
that  the  complaint  was  dismissed  on 
plaintiff's  own  showing,  and  directing 
the  entry  of  a  judgment  of  dismissal 
thereon.  Bishop  v.  Empire  Transp. 
Co.,  37  N.  Y.  Super.  Ct.  12. 

8.  Bishop  V,  Empire  Transp.  Co.,  37 
N.  Y.  Super.  Ct.  12;  Toner  v.  New 
York,  I  Abb.  N.  Cas.  (N.  Y.  Supreme 
Ct.)  302;  Reynolds  v.  Brumagim,  54 
Cal.  254;  Harney  v.  McLeran,  66  Cal. 
34;  Thompson  v,  Myrick,  24  Minn.  4; 
McCormick  v.  Miller.  19  Minn.  443. 

9.  As  to  All  Parties  to  Record.— The 
disposition  of  the  case  must  be  final  as 
to  all  parties  to  the  record  to  support 
the  appeal.  Merchants'  Exch.  Mut. 
Benevolent  Soc.  v.  Sessinghaus,  59 
Mo.  App.  106;  Harper  v.  Hildreth,  99 
Cal.  269:  Packer  v.  Roberts,  44  111. 
App.  232. 

Dismissal  of  a  Codefendant. — A  plain- 
tiff may  appeal  from  a  decree  dismiss- 
ing a  bill  as  to  one  codefendant  against 
the  plaintiff's  consent.  Taylor  v,  Rob- 
erts, 3  Ala.  87. 

A  decree  dismissing  a  bill  as  to  one 
codefendant  is  final  as  to  that  defend- 
ant. Dick  V.  Robinson,  19  W.  Va. 
163. 
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2.  When  Appeal  or  Writ  of  Error  will  Lie— a.  Involuntary  Dis- 
MISSAL — GenendBiile. — An  appeal  lies  from  a  decree  dismissing  a 
bill  in  equity  against  the  will  of  the  plaintifif,*  or  from  a  judg- 
ment dismissing  an  action  at  law,*  or  from  a  judgment  entered 
upon  an  order  of  dismissal,*  or  from  an  order  dismissing  a  com- 
plaint under  code  procedure  ;*  and  it  is  immaterial  uliether  the 


1.  .\faryla;td, — McLaughlin  V.  Mc- 
Laughlin* (Md.  1893),  26  All.  Rep.  509. 

Michigan, — Higgins  v.  Carpenter, 
Harr.  (Mich.)  256;  Laffcrty  v.  People's 
Sav.  Bank.  70  Mich.  210:  Van  Driele  v. 
Van  Driele,  58  Mich.  273;  Little  v, 
Stephens,  82  Mich.  596;  Peters  v,  Han- 
sen, 55  Mich.  279. 

Virginia, — Atkinson  v,  McCormick, 
76  Va.  791. 

United  States,  —  Gaylords  v,  Kel- 
shaw,  I  Wall.  (U.  S.)  81;  Hobson  v. 
M'Arthur,  16  Pet.  (U.  S.)  182;  Peir- 
soil  V.  Elliott.  6  Pet.  (U.  S.)95;  Car- 
neal  v.  Banks.  10  Wheat.  (U.  S.)  192; 
Barneyv.  Baltimore, 6  Wall. (U.S.) 2S0; 
Providence  Tool  Co.  v.  Norris,  2  Wall. 
(U.  S.)  45;  Dandridge  v,  Washington, 
2  Pet.  (U.  S.)370. 

England, — Lindsay  v.  Lynch,  2  Sch. 
&  Lef.  10. 

For  Failure  to  Amend.  — An  appeal 
lies  from  the  dismissal  of  a  cause  for 
the  failure  of  a  plaintiff  to  amend. 
Bowie  V,  Kansas  City.  51  Mo.  455. 

AfPeeting  Custody  of  Children.  —  An 
order  dismissing  a  petition  to  modify 
a  final  order  for  the  custody  of  chil- 
dren is  appealable.  Neil  v,  Neil,  38 
Ohio  St.  558. 

On  Demorrer. —  Appeal  lies  from  an 
order  dismissing  a  bill  on  demurrer. 
Meyer  v.  Meyer,  4  Cine.  L.  Bull. 
(Ohio)  368. 

On  Diitolntion  of  an  Injunction. —A 
dismissal  of  a  bill  on  dissolution  of  a 
temporary  injunction  is  appealable. 
Chase  v.  Hall,  41  Mo.  App.  15. 

On  Certiorari. — A  decision  dismissing 
a  case  on  certiorari,  ordering  judg- 
ment, and  awarding  a  writ  of  proce- 
dendo, is  appealable.  Holman  v,  G.  A. 
Stowers  Furniture  Co.  (Tex.  Civ. 
App.  1895),  30  S.  W.  Rep.  1120. 

Ihemitial  of  Interpleader.  —  Orders 
dismissing  interpleaders  from  a  suit 
in  equity  are  appealable.  Standley  v, 
Roberts,  59  Fed.  Rep.  836. 

Auxiliary  Bill.— A  decree  dismissing 
an  auxiliary  bill  where  It  sends  de- 
fendants therein  entirely  out  of  the 
case  is  appealable.  Grant  v.  East, 
etc.,  R.  Co.    50  Fed.  Rep   795. 


2.  Lauferty  v.  Prickett,  50  Ind.  24: 
Howeth  V,  Clark  (Tex.  App.  1890),  16 
S.  W.  Rep.  175;  Parker  r.  Spencer,  61 
Tex.  155;  Hagood  v.  Grimes,  24  Tex. 
16;  Hanks  v.  Thompson,  5  Tex.  6; 
Bradshaw  v.  Davis,  12  Tex.  344;  Gulf, 
etc.,  R.  Co.  V,  Fort  Worth,  etc.,  R.  Co.. 
68  Tex.  98;  West  V.  Bagby,  12  Tex.  34. 

By  Writ  of  Error.— And  where  a  writ 
of  error  has  not  been  supplanted  by  a 
code  appeal,  a  dismissal  of  an  action  at 
law  may  be  reviewed  by  writ  of  error. 
Lawler  v,  Fitzpatrick.  3  Wis.  573. 

Dismiiiing  Writ  of  Beplevin.— An 
order  dismissing  a  writ  of  replevin 
and  quashing  subsequent  proceedings 
is  reviewable  as  a  final  order  on  writ 
of  error.  Jewell  v,  Lamoreaux,  30 
Mich.  155. 

Action  of  Trover.— An  order  finally 
dismissing  a  common-law  action  of 
trover  where  the  grounds  of  the  mo- 
tion are  embodied  in  the  record,  is 
reviewable  by  writ  of  error.  Emer- 
son V.  McCormick  Harvesting  Mach. 
Co.,  51  Mich.  5. 

In  Maeeaolinfletts  an  appeal  does  not 
lie  from  a  judgment  of  the  Common 
Pleas  dismissing  a  suit,  Cushlng  v. 
Field.  9  Met.  (Mass.)  180;  unless  for  a 
matter  of  law  apparent  upon  the 
record,  Bowler  v.  Palmer,  2  Gray 
(Mass.)  553.  A  revision  maybe  prop- 
erly had  by  a  bill  of  exceptions.  Gush- 
ing V.  Field,  9  Met.  (Mass.)  180. 

8.  Thomas  v.  Smith.  75  Hun  (N.  Y.) 
573. 

ITndor  Code  Prooednre  an  appeal  will 
not  lie  from  an  order  made  on  the  trial 
dismissing  the  action.  It  must  be 
from  the  judgment  of  dismissal,  or 
an  order  made  on  a  motion  for  new 
trial  in  the  cause.  Searles  v,  Thomp- 
son.  18  Minn.  316. 

4.  Sarsfield  v.  Van  Vaughner,  15 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)65. 

WantofProMontion.— In  tVasAingtan 
an  appeal  will  not  lie  from  a  judg- 
ment dismissing  an  action  for  want  of 
prosecution.  Pacific  Supply  Co.  v. 
Brand,  7  Wash.  357. 

In  Missouri  the  opposite  rule  ob- 
tains.     Iron  Mountain  Bank  v,  Arm- 
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dismissal  be  for  defective  service  *  or  for  any  other  cause.* 

Extent  of  tlie  Rule. — The  rule   extends   to   dismissals   by   inferior 

courts  '  and  by  probate  courts,*  and  to  orders  finally  dismissing 

petitions  in  special  proceedings.* 

statutory  Modiflcations. — In   many  jurisdictions  the  general  rule  is 

more  or  less  modified  by  statute.* 

strong,  92  Mo.  265;   Poole  v,  Caulfield, 
45  Cal.  107. 

1.  Mullen  r.  Norfolk,  etc.,  Canal 
Co.,  112  N.  Car.  109. 

A  Decree  DismisBing  a  CroM  Bill  on  Be- 
morrer  is  final  within  the  rule  confirm- 
ing appeals  to  such  decrees.  Clutton 
V.  Clutton  (Mich.  1895).  64  N.  W.  Rep. 

744. 

Defects  of  Form  in  Process. — In  Massa- 
chusetti  no  appeal  lies  from  a  decision 
by  a  trial  court  or  judge  on  a  motion 
to  dismiss  an  action  for  defect  of  form 
in  process,  Blackmer  v.  Davis,  16 
Gray  (Mass.)  120;  Farmers',  etc.,  Bank 
V.  Bronson,  14  Mich.  361;  and  an  ap- 
peal may  be  taken  therefrom  before 
the  determination  of  the  original  bill, 
Clutton  V,  Clutton  (Mich.  1895^,  64 
N.  W.  Rep.  744;  Brooks  v,  Wooas,  40 
Ala.   538;   Lehman   v.  Ford.   47   Ala. 

733. 

2.  Mullen  v.  Norfolk,  etc..  Canal 
Co.,  112  N.  Car.  109. 

In  the  United  States  Supreme  Court 
the  contrary  appears  to  be  held,  and 
such  a  decree  is  deemed  interlocutory 
and  unappealable  until  the  determina- 
tion of  the  original  bill.  Ayres  v. 
Carver,  17  How.  (U.  S.)  591. 

And  in  Illinois  the  same  rule  obtains. 
Fleece  v.  Russell,  13  III.  31;  Ham- 
burger Co.  f.  Glover,  157  111.  521. 

8.  Bohle  v.  Kingsley,  51  Mo.  App. 
389;  Purcell  V.  Payton,  58  Mo.  App. 
442;  Hall  V.  Carlisle,  92  Ga.  318. 

In  Ohio  a  judgment  of  a  mayor's 
court  dismissing  an  action  without 
prejudice  is  not  a  final  judgment  from 
which  an  appeal  may  be  taken  under 
section  in  of  the  Justice's  Act,  S.  & 
C.  788.  Ferrall  v.  Bluflfton  Lodge  No. 
371,  31  Ohio  St.  463- 

4.  Dearborn  v,  Preston,  7  Allen 
(Mas?.)  192. 

In  Massaohnietts  an  appeal  lies  under 
Pub.  Stat. ,  c.  1 56,  §  6,  from  a  decision  of 
the  probate  court  dismissing  a  peti- 
tion to  revoke  a  decree  of  adoption  on 
the  ground  of  fraud  practiced  on  the 
court.     Tucker  V.  Fisk,  154  Mass.  574. 

6.  Van  Nostrand  v.  Carr,  30  Md. 
128;  Constant  v.  Barrett,  13  Misc. 
Rep.  (N.  Y.  C.  PI.)  249:  Jacksonville, 


etc.,  R.  Co.  V,  Adams,  29  Fla.  260, 
33  Fla.  608. 

Previous  Motion  Not  Eeqoired.—  A 
p  jvious  motion  for  a  new  trial  is  not 
required,  to  authorize  the  review  on 
appeal,  as  error,  of  a  dismissal  without 
atrial.  Weeks  v.  Etter,  81  Mo.  375; 
Aultman  v.  Daggs,  50  Mo.  App.  280. 

6.  In  Iowa  the  proper  remedy  for  a 
party  aggrieved  by  the  dismissal  of 
the  cause  by  a  justice  of  the  peace  for 
want  of  jurisdiction  is  by  writ  of  error. 
An  appeal  lies  only  from  a  final  judg- 
ment. Belding  v.  Torrence,  39  Iowa 
516;  Strieker  v,  Holtz,  50  Iowa  291. 

In  Ohio  an  order  dismissing  an  action 
for  failure  of  the  plaintiff  to  give  se- 
curity for  costs  is  held  not  to  be  a  final 
appealable  order,  as  the  rights  of  the 
parties  are  left  undetermined.  Straus- 
burgh  V,  Doran,  2  West.  L.  M.  (Ohio) 
600. 

In  Kentucky,  as  the  appellate  juris- 
•diction  of  the  Supreme  Court  extends 
only  to  decisions  made  in  court,  an 
order  of  a  judge  made  out  of  court 
dismissing  a  writ  of  habeas  corpus  is 
not  appealable.  Broad  well  v.  Com. 
(Ky.  1895),  32  S.  W.  Rep.  141, 

In  Conneoticat  a  judgment  of  nonsuit 
for  noncompliance  with  an  interlocu- 
tory order  of  the  court  is  not  a  sen- 
tence or  judgment,  nor  does  it  import 
a  trial  within  the  statute  relating  to 
appeals,  and  consequently  it  is  not 
the  subject  of  appeal.  Hoyt  v.  Brooks, 
10  Conn,  188. 

And  under  Gen.  Stat.  Conn.,  §  683, 
providing  that  '*in  all  civil  actions, 
except  those  by  summary  process, 
brought  before  a  justice  of  the  peace, 
an  appeal  from  any  judgment  ren- 
dered therein  upon  any  issue  may  be 
had,"  no  appeal  can  be  taken  from  a 
judgment  of  nonsuit  for  the  failure  of 
the  plaintiff  to  offer  any  evidence  in 
support  of  his  complaint,  although 
both  parties  appear  and  join  in  the 
general  issue,  as  no  judgment  is  ren- 
dered on  the  issue.  Norton  v.  Petrie, 
59  Conn.  200. 

United  States  Circnit  Court  of  Appeals. 
— Where  the  motion  to  dismiss  in- 
volves the  abatement  of  the  suit  bv 
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b.  Involuntary  Nonsuit. — A  judgment  or  order  granting  a 
compulsory  nonsuit  is  subject  to  a  writ  of  error,*  or  an  appeal 
under  statutes  providing  for  an  appeal  from  final  judgments.' 
An  appeal  will  lie  although  the  nonsuit  was  voluntarily  submitted 


the  death  of  the  original  party,  the 
circuit  court  of  appeals  will  review  a 
decision  denying  the  motion,  as  it  in- 
volves the  jurisdiction  of  the  court 
over  the  parties  to  the  suit.  Hender- 
son V.  Henshall,  7  U.  S.  App.  565. 

1.  Smith  V.  Seaton,  Minor  (Ala.)  75; 
Felder  v,  Columbia,  etc.,  R.  Co.,  21 
S.  Car.  35;  Davis  v.  Columbia,  etc., 
R.  Co.,  21  S.  Car.  93;  Glenn  v.  Co- 
lumbia, etc.,  R.  Co.,  21  S.  Car.  466; 
Hooper  v.  Columbia,  etc.,  R.  Co.,  21 
S.  Car.  541;  Schemerhorn  v.  Jenkins, 
7  Johns.  (N.  Y.)  373;  Lovell  v.  Evert- 
son,  II  Johns.  (N.  Y.)  52;  Bracken- 
ridge  f.  Husted,  Wright  (Ohio)  70; 
Hudson  r.  Kline.  9  Gratt.  (Va.)  379; 
Hitchins  v.  Hollingsworth,  7  Moo. 
P.  C.  228:  Strother  v.  Hutchinson,  4 
Bing.  N.  Cas.  83,  33  E.  C.  L.  283: 
Newell  V.  Pidgeon,  i  Stra.  235. 

App«arane0. — Whether  the  defendant 
has  appeared  or  not  makes  no  differ- 
ence. Graveley  v.  Graveley,  84  Va. 
145;  Pollard  V,  Patterson,  3  Hen.  & 
M.  (Va.)67. 

InHewTork  exceptions  taken  to  a 
nonsuit  may  be  ordered  to  be  heard 
in  the  first  instance  at  general  term. 
Lake  v.  Artisans'  Bank,  3  Keyes  (N. 
Y.)  276. 

2.  Corning  Tunnel  Co.  v.  Pell,  4 
Colo.  184;  English  v.Devarro,  5  Blackf. 
(Ind.)  589;  Vicksburg,  etc.,  R.  Co.  v. 
Scott,  47  La.  Ann.  707:  Voorhees  v, 
WoodhuU,  33  N.  J.  L.  482;  Seely  v. 
Blair,  Wright  (Ohio)  677:  Stoppenbach 
V.  Zohrlaut,  21  Wis.  385. 

In  Penniylyania  error  will  not  lie  to 
a  judgment  granting  a  nonsuit  or  a 
decision  refusing  to  enter  one,  Scan- 
Ion  V.  Suter.  158  Pa.  St.  275;  Medary 
r.  Gathers,  161  Pa.  St.  87;  Wray  v, 
Spence,  145  Pa.  St.  399;  Scranton  v. 
B.-^rnes,  147  Pa.  St.  461;  but  only  to 
a  decision  refusing  to  set  aside  the 
judgment  of  nonsuit,  Scanlon  v»  Suter, 
15S  Pa.  St.  275;  Easton  Corp.  v.  Neflf, 
102  Pa.  St.  474;  Scranton?/.  Barnes,  147 
Pa.  St.  461;  HandlevT'.  Delaware,  etc., 
R.  Co.,io  W.  N.  C.'(Pa.)  8;  Millcreek 
Tp.  V.  Perry,  20  W.  N.  C.  (Pa.)  359: 
Borough  V.  Erdman,  21  W.  N.  C.  (Pa.) 
553;    Haverly   v.    Mercur,    78   Pa.   St. 

257. 
In  Wyoming  nonsuits  are  not  deemed 


decisions,  nor  are  they  judgments 
within  the  meaning  of  the  code  defin- 
ing a  judgment  to  be  a  final  determi- 
nation of  the  right  of  parties  to  the 
action.  Mulhern  v.  Union  Pac.  R.  Co., 
2  Wyoming  465. 

In  England,  under  the  new  procedure, 
where  a  plaintiff  has  been  nonsuited  at 
the  conclusion  of  his  case  the  appeal 
must  be  by  application  to  a  divisional 
court  for  a  new  trial  unless  the  nonsuit 
has  been  entered  upon  admitted  facts, 
in  which  case  an  appeal  lies  to  the 
court  oi  appeal.  Etty  v.  Wilson,  47  L. 
J.  Exch.  664. 

In  Maine  an  appeal  did  not  lie  from 
an  order  of  the  Court  of  Common  Pleas 
directing  the  plaintiff  to  become  non- 
suit, the  remedy  of  the  party  being  by 
exceptions  pursuant  to  the  statute. 
Feyler  v,  Feyler,  2  Me.  310. 

Want  of  Proiecution.  — A  judgment  of 
nonsuit  for  want  of  prosecution  has 
been  held  not  to  be  a  final  judgment 
within  the  meaning  of  a  statute  pro- 
viding for  appeals.  Bowne  v.  Johnson, 
I  Dougl.  (Mich.)  185. 

In  California  an  appeal  is  not  allowed 
from  an  order  or  judgment  of  nonsuit. 
Kimple  v,  Conway,  69  Cal.  71. 

Nonsuit  Taken  upon  Adverse  Ruling. — 
Where  a  nonsuit  is  taken  upon  an  ad- 
verse ruling  of  the  court  precluding 
a  recovery  by  the  plaintifif,  it  will  be 
classed  as  involuntary  for  purposes  of 
appeal.  Chiles  v.  Wallace,  83  Mo.  84; 
Hageman  v.  Moreland,  33  Mo.  87;  He- 
drick  V.  Pratt,  94  N.  Car.  loi ;  Pescud  v, 
Hawkins,  71  N.  Car.  299;  Graham  v. 
Tate,  77  N.  Car.  120;  Wharton  v,  Curri- 
tuck Com'rs,  82  N.  Car.  11;  Mobley  v. 
Watts, 98  N.Car.284.  Aswhere  the  court 
is  of  the  opinion  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  plaintiff  in  conse- 
quence submits  to  a  nonsuit,  Warner 
V.  Western  North  Carolina  R.  Co.,  94 
N.  Car.  250;  or  in  consequence  of  ad- 
verse instructions  bv  the  court  which 
preclude  recovery,  Alartin  v.  Fewell, 
79  Mo.  401;  State  v.  Gaddy,  83  Mo.  138; 
or  where  the  judge  has  directed  a  non- 
suit after  the  plaintiff  has  appeared 
and  refused  to  be  nonsuited.  Corsar 
V.  Reed,  17  Q.  B.  540,  79  E.  C.  L. 
540. 
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to  by  the  plaintiff,'  unless  it  was  suffered  by  him  unnecessarily.* 
c.  Involuntary  Discontinuance.— An  order  discontinuing 
a  cause  against  the  will  of  the  plaintiff,'  or  granting  leave  to  dis- 
continue the  suit,'*  or  refusing  to  discontinue  on  the  ground  of  a 
counterclainn  filed,*  is  appealable. 

3.  When  Appeal  or  Writ  of  Error  will  Not  Lie — a.  Interlocu- 
tory Judgments,  Okders,  or  Decrees. — An  appeal  or  writ  of 
error  cannot  be  taken  in  general  from  an  interlocutory  decision  of 
dismissal,  nonsuit,  or  discontinuance,*  unless  a  statute  so  pro- 
vides,''' as  they  do  not  determine  the  rights  of  the  parties.^  Thus 
an  order  dismissing  certain  portions  of  a  bill  in  equity,*  or  deny- 
ing a  motion  to  dismiss  an  action,'®  or  denying  a  motion  to  dis- 

Blackwood    v.  Van    Vleet,  lo    Mich. 


1.  Jones  v»  Willis,  8  Jones  (N.  Car.) 
432;  Dumey  v,  SchoefBer,  20  Mo.  323; 
Spruill  V.  Trader,  5  Jones  (N.  Car.)  39. 

Sufficient  Entry. — Judgment  entry  re- 
citing that  "the  plaintifif  excepted  to 
the  ruling  of  the  court  and  takes  a  non- 
suit," sufficiently  shows  that  a  nonsuit 
was  taken  on  account  of  the  adverse 
ruling  of  the  court.  Downs  v,  Min- 
chew,  30  Ala.  87;  Shields  v,  Byrd,  15 
Ala.  818;  Tate  v,  McCrary,  21  Ala.  499. 

In  England  a  nonsuit  entered  at  plain- 
tiff's request,  instead  of  the  entry  of 
verdict  for  the  defendant  under  leave 


398;  Mesritz  v.  Marks,  22  La.  Ann. 
249;  Watts  V.  Port  Deposit,  46  Md. 
500;  Robinson  v.  Wilmington,  60  Fed. 
Rep.  469;  Patten  v.  Cilley,  62  Fed. 
Rep.  497;  In  re  Pennsylvania  Co.,  137 
U.  S.  451;  In  re  Coe's  Petition,  5  U.  S. 
App.  6. 

Conntercomplaint. — The  dismissal  of 
a  joint  conntercomplaint  for  misjoin- 
der of  parties  is  not  directly  appeal- 
able. Richardson  v,  Farrar,  88  Va. 
760. 

Judgment  Diimisiing  Proceeding  in  In- 


reserved,  is  a  decision  *•  against"  the   terrention. — An  intervener  cannot  take 


plaintiff,  and  he  was  authorized  to  take 
an  appeal  under  section  34  of  the 
Common  Law  Procedure  Act  of  1854. 
Gether  r.  Capper,  2  Jur.  N.  S.  789. 

2.  Paulling  v.  Marshall,  47  Ala.  270; 
Wood  V.  Fowler,  37  Ala.  55. 

Nonsnit  npon  Beftual  to  Strike  out  An- 
•wer. — An  appeal  does  not  lie  where  a 
plaintiff  voluntarily  submits  to  a  non- 
suit upon  the  refusal  of  the  court  be- 
low to  strike  out  an  insufficient  answer, 
as  the  plaintiff  was  still  entitled  to  a 
hearing,  and  until  that  hearing  there 
could  be  no  decision  compelling  the 
plaintiff  to  submit  to  a  nonsuit.  Schul- 
ter  «/.  Bockwinkle,  19  Mo.  647. 

8.  Inglish  V,  Watkins,  4  Ark.  200; 
Freeman  v.  Carpenter,  17  Wis.  126; 
Den  V.  Fen,  21  N.  J.  L.  700;  Crock- 
ett V.  Smith,  14  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  62. 

4.  This  is  the  rule  in  Louisiana, 
Donovan  v,  Owen,  10  La.  Ann.  463; 
Brandt  7/.  Shaumburgh,  i  Martin  N.  S. 
(La.)  698. 

Mandamof.— In  Michigan,  where  the 
discontinuance  is  allowed  before  trial, 
it  may  be  reviewed  by  mandamus. 
Yawkey  v,  Richardson,  9  Mich.  529. 

6.   McLeod  v,  Bertschy,  33  Wis.  176. 

6.  Adams    v.   Church,   22  Mich.  79: 


an  appeal  from  a  judgment  dismissing 
proceedings  in  intervention  before  a 
final  judgment  is  rendered  on  the  is- 
sues between  the  plaintiff  and  the  de- 
fendant. Stewart  r.  State,  42  Tex. 
242. 

Order  Diemiasing  Attachment.  —  In 
California  and  Nevada  an  order  dis- 
missing an  attachment  is  appealable, 
Reiss  V.  Brady,  2  Cal.  132;  Griswold 
V.  Sharpe.  2  Cal.  17;  Taaffe  v,  Rosen- 
thal, 7  Cal.  514:  Williams  v.  Glasgow. 
I  Nev.  533;  although  no  final  judg- 
ment has  been  rendered  in  the  cause, 
Williams  v.  Glasgow,  i  Nev.  533. 

7.  South,  etc.,  Alabama  R.  Co.  v. 
Highland  Ave.,  etc.,  R.  Co.,  104  Ala. 

233- 

8.  Reed  v.  Lueps,  30  Wis.  561. 

9.  Brunswick  v.  Lamb,  60  Ga.  342. 

10.  Louisiana. — State  v.  Fowler,  42 
La.  Ann.  144. 

Minnesota.  —  Pillsbury  v.  Foley 
(Minn.  1895),  63  N.  W.  Rep.  1027. 

North  Carolina. — Luttrell  v,  Mar- 
tin, III  N.  Car.  528;  Joyner  v.  Rob- 
erts, 112  N.  Car.  hi;  Kellogg  v.  Gay 
Mfg.  Co.,  112  N.  Car.  191;  Lowe  v. 
U.  S.  Mutual  Ace.  Assoc,  115  N.  Car. 
18;  Plemmons  v.  Southern  Imp.  Co., 
108  N.  Car.  614;  Mitchell  v.  Kilburn, 
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miss  insolvency  proceedings,*  or  a  judgment  refusing  to  dismiss 
a  cross  action,*  or  denying  a  motion  to  grant  a  nonsuit  or  dis- 
continuance,' is  not  appealable. 

The  Proper  Frocednre  is  to  note  an  exception  on  the  record  and 
proceed  on  the  merits  *  The  order  may  then  be  reviewed  on  an 
appeal  from  the  final  judgment.* 

Gctlig,  2  Binn.  (Pa.)  234;  Harvey  v. 
Pollock,  148  Pa.  St.  534. 

Rhode  Island, — Payton  v,  Sherburne, 
15  R.  I.  213. 

England, — Feary  v,  Abbott,  6  Jur. 
N.  S.  1099. 

In  California,  as  it  is  not  appealable, 
it  is  deemed  excepted  to  ;  and  when 
not  actually  excepted  to  cannot  be 
reviewed  on  appeal.  Witkowski  v. 
Hern,  82  Cal.  604. 

In  Connecticnt,  Gen.  Stat.,  tit.  19,  c. 
I3i  ^  4t  provides  that  such  a  judgment 
may  be  revised  on  a  motion  in  error, 
and  such  a  motion  is  the  sole  remedy. 
Osborne  v.  Bradley,  46  Conn.  465. 

In  New  Tork  the  right  of  nonsuit  is 
said  to  imply  the  duty  to  grant  it;  and 
where  the  judge  refused  in  a  proper 
case,  a  writ  of  error  would  lie.  Lomer 
V.  Meeker,  25  N.  Y.  362;  Rudd  v, 
Davis,  3  Hill  (N.  Y.)  287;  Pratt  v, 
Hull,  13  Johns.  (N.  Y.)  334- 

Vaoation  of  Order.— An  appeal  will 
not  lie  from  an  order  denying  a  mo- 
tion to  vacate  such  an  order.  Harper 
V,  Hildreth,  99  Cal.  267.  But  an  ap- 
peal may  be  taken  from  an  order 
vacating  a  previous  order  dismissing 
an  action.  Bonesteel  v.  Orvis,  31 
Wis.  117. 

4.  Farris  v.  Richmond,  etc.,  R.  Co.> 
115  N.  Car.  600;  Brunswick  v,  Lamb» 
60  Ga.  342. 

6.  Farris  v.  Richmond,  etc.,  R.  Co.. 
115  N.  Car.  600 ;  Fleece  v,  Russell,  13 
111.  31;  Stem  V,  Cox,  16  Md.  533; 
Hagerman  v.  Moore,  2  Colo.  App.  83; 
Agnew  v.  Adams,  24  S.  Car.  86;  Freer 
V,  Tupper,  21  S.  Car.  75  ;  Wilson  r. 
Dean,  21  S.  Car.  327  :  Crouch  v, 
Charleston,  etc.,  R.  Co.,  21  S.  Car. 
495;  Altee  v.  South  Carolina  R.  Co., 
21  S.  Car.  550. 

Brings  up  Deoiiion  Snetaining  Demur- 
rer.— An  appeal  taken  from  a  decree 
in  equity  dismissing  a  bill  brings  up 
for  review  a  prior  interlocutory  de- 
cree merely  sustaining  a  demurrer  to 
the  bill.  Parker  v.  Flagg,  127  Mass. 
28. 

On  Appeal  from  Cross  Bill. — But  an 
appeal  from  a  decree  dismissing  an 
original  bill  does  not  bring  up  a  de- 


74  N.  Car.  483;  Foster  v.  Penry,  77 
N.  Car.  160;  Crawley  v,  Woodfin,  78 
N.  Car.  4;  Carleton  v.  Byers,  71  N. 
Car.  331;  Hatchell  v.  Odom,  2  Dev.  & 
B.  (N.  Car.)  302;  Smith  r.  Smith,  8 
Ired.  (N.  Car.)  29;  Burrell  v,  Hughes. 
116  N.  Car.  430. 

Wisconsin. — Reed  r.  Lueps,  30  Wis. 
561;  Waldo  V,  Rice,  18  Wis.  404. 

Remedy  for  Beftisal  to  Dismiss. — In 
Michigan^  where  the  trial  judge  de- 
nies a  motion  to  dismiss,  and  defend- 
ant is  entitled  to  a  dismissal,  man- 
damus will  issue  to  compel  the  judge 
to  dismiss  the  proceedings.  Lanahan 
V.  Grove  (Mich.  1895),  64  N.  W.  Rep. 
740. 

Under  Code  Frooednre. — An  order  de- 
nying a  motion  to  dismiss  a  complaint 
is  usually  reviewable.  Tooker  v.  Ar- 
noux,  76  N.  Y.  397;  Kruger  v.  Galew- 
ski.  13  Misc.  Rep.  (N.  Y.  C.  PI.)  56; 
Schaetzel  r.  Huron  (S.  Dak.  1894),  60 
N.  W.  Rep.  741. 

1.  In  re  Wierbitzky,  96  Cal.  310. 

2.  Cameron  v,  Bennett,  no  N.  Car. 

277. 

8.  Alabama, — McAllister  v.  McDow, 
26  Ala.  453. 

California, — Christie  v,  Christie.  53 
Cal.  26. 

Connecticut, — Dubuque  v,  Coman,  64 
Conn.  475  :  Bennett  v.  Agricultural 
Ins.  Co.,  51  Conn.  512;  Osborne  v, 
Bradley,  46  Conn.  465. 

Delaware. — May  v,  Curry,  4  Harr. 
(Del.)  265. 

Maine. — Carleton  v.  Lewis,  67  Me. 
76 ;  French  v.  Stanley,  21  Me.  512; 
Boody  V.  Goddard,  57  Me.  602. 

Massachusetts, — Priest  v.  Wheeler, 
101  Mass.  479. 

Ohio. — Ridenour  v,  Saffin,  i  Handy 
(Ohio)  464. 

Pennsylvania. — Schubkagel  v,  Dier- 
stein,  131  Pa.  St.  46;  Kelly  v,  Ben- 
nett, 132  Pa.  St.  218;  Lower  Provi- 
dence Live-Stock  Ins.  Assoc,  v.  Weikel 
(Pa.  1888),  13  Atl.  Rep.  82;  Adams  v, 
Adams,  iWkly.  N.  C.  (Pa.)279;  Low- 
rey  v,  Robinson,  141  Pa.  St.  189;  Wray 
V.  Spence,  145  Pa.  St.  399;  Medary  v. 
Gathers,  161  Pa.  St.  87;  Crawford  v, 
McKinney,  165  Pa.  St.  605;  Girard  v. 
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b.  Voluntary  Dismissal,  etc. — A  plaintiff  cannot  take  an 
appeal  from  a  voluntary  dismissal,*  as  he  is  presumed  to  have 
abandoned  his  suit  by  inviting  its  termination;*  nor  can  he  appeal 
from  or  sue  out  a  writ  of  error  to  a  voluntary  nonsuit,'  even 
though  the  decision  of  the  court  causing  a  nonsuit  was  wrong,* 
unless  there  was  error  subsequent  to  the  nonsuit.* 


cree  dismissing  a  cross  bill  unless  the 
complainant  therein  appeals  from  the 
decree.  Terry  v.  Bleight,  3  T.  B. 
Mon.  (Ky.)  270;  Stevenson  v.  Dunlap, 
7  T.  B.  Mon.  (Ky.)  139. 

1.  Wilde  V.  Hart,  24  Ark.  599. 

2.  Cain  v,  Byrd,  i  Stew.  (Ala.)  189; 
Wilde  v. Hart,  24  Ark.  599. 

Untimely  Nonsuit  Binding. — A  volun- 
tary nonsuit  is  binding  upon  the  plain- 
tiff although  taken  at  an  unseasonable 
time,  and  be  cannot  have  it  reversed  on 
error.  Dunkle  v.  Rotholz  (N.  J.  L. 
1890),  19  Atl.  Rep.  260. 

8.  Alabama. — Cain  v,  Byrd,  I  Stew. 
(Ala.)  189;  Tate  v.  McCrary,  21  Ala. 
499;  Mahoney  v.  Chandler,  7  Ala.  732. 

Colorado, — Corning  Tunnel  Co.  v. 
Pell,  4  Colo.  184. 

Georgia.— MoiX  v.  Hill.  7  Ga.  79; 
Kent  V.  Hunter,  9  Ga.  207;  Jones  v. 
Mobile,  etc.,  R.  Co.,  64  Ga.  446. 

Illinois. — Barnes  v.  Barber,  6  111. 
401. 

Indiana. — Kelsey  v.  Ross,  6  Blackf. 
(Ind.)  536;  Vestal  v.  Burditt,  6  Blackf. 
(Ind.)  555 ;  Moore  v.  Herndon,  5  Blackf. 
(Ind.)  168;  Montgomery  v.  Jones,  5 
Ind.  526. 

Kentucky. — Beall  v.  Breckenridge, 
3  J.  J.  Marsh.  (Ky.)  695;  Whiting  v. 
Walker,  2  B.  Mon.  (Ky.)  262. 

Louisiana. — Brandt  v.  Shaumburgh, 
I  Martin  N.  S.  (La.)  698. 

Mississippi. —  Ewing  v.  Glidwell,  3 
How.  (Miss.)  332. 

Missouri. — Koger  v.  Hays,  57  Mo. 
329 ;  Loring  v,  Cooke,  60  Mo.  564 ; 
Rainey  v.  Edmonson,  33  Mo.  375  ; 
Corby  v.  Taylor.  33  Mo.  374;  Gentry 
County  V.  Black,  32  Mo.  542:  Sone  v. 
Palmer,  28  Mo.  539;  Crane  v.  Daggett. 
10  Mo.  109;  Poe  V.  Dominic,  46  Mo. 
113;  Schulter  v.  Bockwinkle,  19  Mo. 
647;  Dumey  v.  Schoeffler,  20  Mo.  323; 
Louisiana,  etc.,  Plank  Road  Co.  v. 
Mitchell,  20  Mo.  432. 

New  York. — VanWormer  v.  Albany, 
18  Wend.  (N.  Y.)  169. 

Ohio.— BrsidXy  v.  Sneath,  6  Ohio  490. 

Tennessee. — Union  Bank  v.  Carr,  2 
Humph.  (Tenn.)  345. 

Texas. — Morgan  v.  Johnson,  4  Tex. 
117;  Huston  V.  Berry,  3  Tex.  236. 


Virginia,  —  Thornton  v.  Jett,  i 
Wash.  (Va.)  138. 

United  States. — Evans  v.  Phillips,  4 
Wheat.  (U.  S.)  73. 

England.  —  Hitchins  v.  Hollings- 
worth,  7  Moo.  P.  C.  228  ;  Corsar  v. 
Reed,  21  L.  J.  Q.  B.  18 

Caset  Inyolving  Equitable  iMuet. — 
And  the  same  rule  applies  where  the 
plaintiff  voluntarily  takes  a  nonsuit  in 
a  case  involving  both  legal  and  equi- 
table questions.  Kirby  v.  Bruns,  45 
Mo.  234. 

In  Eeplevin,  however,  an  appeal  may 
be  taken  although  the  nonsuit  is  vol- 
untary.    Reed  v.  Carpenter,  2  Ohio  79. 

4.  Copeland  v.  Mears,  2  Smed.  & 
M.. (Miss.)  519;  McDermott  v.  Doyle, 
II  Mo.  445. 

Other  dnestione.— And  on  such  a  pro- 
ceeding the  court  will  not  look  into 
other  questions  presented  by  the  bill 
of  exceptions.  Anderson  v.  Presby- 
terian Church,  13  Fla.  592. 

6.  Corsar  v.  Reed,  17  Q.  B.  540,  79  E. 
C.  L.  545,  where  the  court  said  that 
this  "can  so  rarely  occur  that  such  a 
writ  of  error  is  considered  as  almost 
necessarily  brought  for  delay." 

In  Evans  v.  Swete,  2  Bing.  326,  9  E. 
C.  L.  421,  Best,  C.J..  said:  *'  It  is  dif- 
ficult, indeed,  to  conceive  how  error 
can  lie  after  a  nonsuit,  except  for 
some  mistake  in  entering  up  the  judg- 
ment; error  on  the  original  record  can- 
not be  complained  of  when  the  plain- 
tiff has  abandoned  all  his  proceed- 
ings.'* 

Farther  Limitation  of  the  Prinoiple. — 
**  But  the  operation  of  this  principle 
is  limited  by  the  effect  of  the  judg- 
ment of  nonsuit  in  any  case;  and  con- 
sequently such  judgment  as  to  one  of 
several  defendants,  sued  jointly  in  an 
action  ex  delicto,  will  not,  although 
itself  irreversible,  preclude  the  plain- 
tiff from  prosecuting  his  appeal,  or 
writ  of  error  for  the  reversal  of  the 
judgment  of  the  court  discharging  any 
one  or  more  of  the  other  defendants  in 
such  suit,  either  on  the  pleadings  or 
evidence.  The  judgment  of  nonsuit 
in  such  case  is  but  a  nolle  prosequi  as 
to  one    of    several    defendants;    and 
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Tlie  PlalntilTi  Bemedy  is  to  make  a  motion  to  set  it  aside  and  take 
a  bill  of  exceptions  to  an  order  refusing  to  grant  the  motion.* 

4.  Ezceptioni  Eequired. — The  ruling  on  the  motion  to  dismiss 
or  nonsuit  the  plaintifif  must  be  excepted  to  in  order  to  authorize 
the  review  of  the  order.*  See,  generally,  article  EXCEPTIONS 
AND   ObJIXTIONS. 

6.  The  Eecord. — All  the  evidence  upon  which  the  motion  was 
granted  must  be  appropriately  brought  up  in  the  record  on  ap- 
peal,' as  the  usual  doctrine  of  favorable  presumption  applies.* 

6.  General  Principles  of  Eeview— The  general  principles  of  re- 
view  on  appeal  or  writ  of  error  apply  to  the  review  of  a  judg- 
ment or  decree  from  a  dismissal,  discontinuance,  or  nonsuit.* 

7.  Diimifialsby  Appellate  Conrti.— In  equity  the  appellate  court 
may  either  dismiss  the  bill  on  an  appeal  from  a  refusal  to  dismiss 
where  it  is  satisfied  that  the  plaintifif  is  not  entitled  to  relief,* 
or  it  may  either  at  law  or  in  equity  remand  with  instructions  to 
dismiss.^ 


whether  entered  before  or  after  the 
discharge  of  the  defendants  not  em- 
braced within  its  operation,  the  judg- 
ment disposing  of  the  case  as  to  them 
is  in  nowise  affected  by  it."  Barnes 
V.  Barber,  6  III.  405. 

1.  Robbins  v.  Stevenson,  5  Mo.  105; 
Crane  v.  Daggett,  10  Mo.  108;  Smith 
V,  Crane,  12  Vt.  487. 

2.  Paige  v,  Chedsey,  4  Misc.  Rep. 
(N.  Y.  C.  PI.)  184;  Warner  v.  Darrow, 
gi  Cal.  309;  Schroeder  v.  Schmidt,  74 
Cal.  460;  Cravens  v.  Dewey,  13  Cal. 
42;  Stewart  v,  Davenport,  23  Minn. 
346;  McBride  r.  Latham,  79  Ga.  661; 
Yerkes  v,  Richards,  153  Pa.  St.  646; 
Harvey  r.  PoUocIc,  148  Pa.  St.  534; 
Bondz  V.  Pennsylvania  Co.,  138  Pa. 
St.  153;  Anderson  v.  Oliver,  138  Pa.  St. 
157;  Williams  v.  Browning,  45  Mo.  475. 

8.  Whaley  v,  Barilett,  42  S.  Car. 
454;  Ryan  r.  Sanford,  133  111.  291; 
Kohlsaat  v.  Crate,  50  111.  App.  554; 
Chesebrough  v.  Tompkins,  45  N.  Y. 
2S9;  Miller  r.  Simms,  i  Cine.  Super. 
Ct.  Rep.  (Ohio)485;  Palmer  v.  Bice,  28 
Ala.  430;  Vincent  v,  Rogers,  30  Ala. 
471;  Natoma  Water, etc., Co. z'.Clarkin, 
14  Cal.  544;  Finch  v,  Conrade,  154  Pa. 
St.  326;  Coston  r.  Coston,  66  Ga.  382; 
Hobbs  V,  Longstreet,  72  Ga.  898;  Cra- 
vens V,  Gant,  2  T.  B.  Mon.  (Ky.)  117; 
Craver  v.  Christian,  32  Minn.  525; 
Piper  V.  Packer,  20  Minn.  274;  Dens- 
more  V.  Shcpard,  46  Minn.  54.  See, 
generally,  article  Bills  of  Excep- 
tions, vol.  3,  p.  374,  and  article  Ap- 
peals, vol.  2,  p.  I. 

4.  Harrison  v.  Illinois  Bank,  9  Mo. 
161;  Higdon  V.  Vaughn,  58  Miss.  572; 
Eddy  z/.  Wilson,  i  Greene  (Iowa)  259; 


Haverly  v,  Mercur,  78  Pa.  St.  257; 
State  V,  Norris,  19  Ark.  247;  Jones  v. 
Stockton,  6  Lea  (Tenn.)  133.  See  ar- 
ticle Appeals,  vol.  2,  p.  i. 

6.  Biggers  v.  Pace,  5  Ga.  171 ;  Fran- 
cis V.  Daley,  150  Mass.  383;  McGone- 
gal  V.  McGonegal,  46  Mich.  67;  Kim- 
ball V,  Alcorn,  45  Miss.  145;  Dowd 
r.  Winters,  20  Mo.  361;  Springs  v. 
Schenck,  99  N.  Car.  551;  Finch  v, 
Conrade,  154  Pa.  St.  326;  Lerch  v. 
Bard,  153  Pa.  St.  573;  Hineman  v. 
Matthews,  138  Pa.  St.  204;  Masterson 
V.  M'Kelvey  (Tex.  Civ.  App.  1893), 
21  S.  W.  Rep.  1005;  Heffner  v.  Miller, 
2  Munf.  (Va.)  43.  See  article  Appeals, 
vol.  2,  p.  I. 

6.  Geiger  v.  Green.  4  Gill  (Md.) 
472;  Verner  f.  Downs,  13  S.  Car.  451; 
Sampson  r.  Singer  Mfg.  Co.,  5  S.  Car. 
465;  Willis  V,  Knox,  5  S.  Car.  474; 
Lang  V,  Waring,  17  Ala.  145;  Rumbly 
V.  Stainton,  24  Ala.  712;  Grier  c. 
Campbell,  21  Ala.  327. 

Production  of  Books  and  Faperi. — Un- 
der the  English  practice  a  plaintiff  on 
appeal  from  an  order  by  the  master  of 
the  rolls  dismissing  a  bill,  was  entitled 
to  the  usual  order  for  the  production 
and  inspection  of  deeds.  Church  r. 
Barclay,  16  Ves.  Jr.  436. 

Defects  Curable  Below. —A  bill  will  not 
be  dismissed  in  the  appellate  court  for 
an  error  or  defect  which  might  have 
been  cured  by  amendment  on  proper 
objection  below.  Walker  v.  Smith,  28 
Ala.  569;  Johnson  v,  Culbreath,  19 
Ala.  348. 

7.  Hechmer  v,  Gilligan,  28  W.  Va. 
750;  Bernhard  v.  Reeves,  6  Wash.  424; 
In  re  Connor's  Estate,  16  Mont.  465. 
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ABANDONMENT. 

Default  after  abandonment  or  waiver  of  pleading,  88. 

ABATEMENT. 

PUas  in  abatement  as  dilatory  pleas.     See  Dilatory  PlsAS. 

Demurrer  not  substitute  for  plea  in  abatement,  297. 

Demurrer  to  plea  in  abatement  reaching  defect  in  declaration,  332. 

ABSENCE. 

Judgment  by  default  taken  in  defendant's  absence,  61. 

Relief  from  default  taken  on  account  of  absence  of  party  or  attorney,  I7i» 

ACCIDENT. 

As  a  ground  for  relief  from  default,  167. 

ACCOUNTS. 

Demurrer  based  on  time  of  stating  account,  371. 

ACTIONS. 

Action  of  detinue.     See  Detinue. 

Default  in  Joint  actions.    See  Defaults. 

Dismissal  or  discontinuance  of  actions.     See  DISMISSAL,  DlSCONTINUANCS^ 

AND  Nonsuit. 
Pleading  must  show  nature  of  the  action,  249. 

ADJOURNMENT. 

Of  proceedings  to  take  depositions.     See  DEPOSITIONS. 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

ADMISSIONS. 

Effect  of  default  as  an  admission  by  defendants.     See  DEFAULTS. 
Aamissions  by  demurrers.    See  DEMURRERS  IN  Chancery;  Demurrers  at 

Common  Law  and  under  the  Codes. 
On  demurrer  to  evidence^  or  on  motion  to  direct  verdict.     See  Demurrers  TO 

Evidence;  Directing  Verdict. 

AFFIDAVITS. 

See  also  Affidavits  of  Merits  of  Defense. 

Question  of,  in  proceedings  to  take  depositions.     Sec  DEPOSITIONS. 

To  obtain  relief  from  defaults.     See  Defaults. 

Preliminary  affidavits  to  authorize  service  by  publication;  judgment  by 

default,  33. 
Statutory  requisites  of  judgment  by  default,  54. 
Demurrer  for  want  of  affidavit,  371. 
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AFFIDAVITS  OF  MERITS  OF  DEFENSE. 

Showing  meritorious  defense  to  obtain  relief  from  difaults.     See  DEFAULTS. 
Default  for  failure  to  comply  with  law,  79, 
Default  where  plea  is  without  affidavit,  87. 

AFFIRMATIVE   RELIEF. 

Dismissal  or  nonsuit  where  affirmative  relief  is  sought.     See  DISMISSAL, 
Discontinuance,  and  Nonsuit. 

ALLEGATIONS. 

Definiteness  and  certainty  required  in  allegations.     See  Dbfiniteness  AND 
Certainty  in  Pleadings. 

ALTERNATIVE   AVERMENTS. 

See  Definiteness  and  Certainty  in  Pleadings. 
Demurrer  for,  370. 

AMBIGUITY. 

See  Definiteness  and  Certainty  in  Pleadings. 

AMENDMENTS. 

Amending  demurrers.     See  DEMURRERS  AT  COMMON  LAW  AND  IHiDSR  THB 

Codes. 
Demurrer  to  amended  pleadings.     See  Demurrers  AT  Common  Law  AND 

under  the  Codes. 
Demurrer  to  amended  bills.     See  Demurrers  in  Chancery. 
Of  demurrers  in  chancery.    See  Demurrers  in  Chancery. 
Of  depositions  and  proceedings  connected  therewith.     See  Depositions. 
To  bill  of  discovery.    See  Discovery,  Production,  and  Inspection. 
Waiver  of  default  on  amendment  of  declaration,  or  complaint,  51,  52. 
Default  after  amendment  of  complaint  or  declaration,  88. 
Unauthorized  amendment  not  cured  by  default,  123. 
Amendment  of  motion  for  relief  from  default,  210. 
Certainty  required  in  proposed  amendments,  253. 
Defects  of  indefiniteness  or  uncertainty  ;  how  cured  by,  280. 
Demurrer  to  amended  pleading  reaching  back  to  original,  332. 
Escaping  consequences  of  defective  pleading  after  demurrer,  352. 
Harmless  error  in  sustaining  demurrer  where  amended  pleading  is  filed, 

359. 
Waiver  of  demurrer  by  answering  amended  complaint,  381. 
Voluntary  nonsuit  after  amendment,  843. 

ANOTHER  SUIT   PENDING. 

Demurrers  based  on  another  suit  pending.     See  Demurrers  IN  Chancery. 
specifying  objection  as  ground  of  demurrer.     See  Demurrers  AT  COMMON 

Law  and  under  the  Codes. 
Raising  objection  by  demurrer,  340. 
Waiver  of  objection  by  failure  to  demur,  376. 
Dismissal  or  discontinuance  on  account  of,  932. 

ANSWERS. 

To  bill  of  discovery.    See  Discovery,  Production,  and  Inspection. 
Rule  as  to  definiteness  and  certainty  in.    See  Definiteness  and  Certainty 

IN  Pleadings. 
Relation  of  answer  to  disclaimers.     See  Disclaimers. 
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Al^SWERS—Con/inued. 

Production  of  tvritings  to  aid  in  framing.  See  DISCOVERY,  PRODUCTION, 
AND  Inspection. 

In  proceedings  to  disbar  or  suspend  attorneys.  See  DISBARMENT  AND  Sus- 
pension OF  Attorneys. 

Default  for  want  of  answer.     See  Defaults. 

Demurrer  to  answers.  See  Demurrers  in  Chancery;  Demurrers  at  Com- 
mon Law  and  under  the  Codes. 

Incorporating  demurrers  in  answers.     See  DEMURRERS  IN  CHANCERY. 

Curing  defects  of  indefiniteness  or  uncertainty,  280. 

Defects  supplied  by  answer  waived  by  failure  to  demur,  372. 

APPEALS. 

Appeals  from  defaults.     See  Defaults. 

Overruling  demurrers  on  appeals.  See  DEMURRERS  IN  CHANCERY;  DE- 
MURRERS AT  Common  Law  and  under  the  Codes. 

Sustaining  demurrer  on  appeal.     See  Demurrers  in  Chancery. 

Review  where  party  has  demurred  to  evidence.     See  Demurrers  to  Evidence. 

Matters  of  appeal  connected  with  the  taking  of  depositions.    See  Depositions. 

Review  on  appeal  where  motion  to  direct  verdict  has  been  granted  or  refused. 
See  Directing  Verdict. 

Review  of  proceedings  to  disbar  or  suspend  attorneys.  See  Disbarment  and 
Suspension  of  Attorneys. 

Appeal  from  and  review  of  order  for  production  and  inspection.  See  DIS- 
COVERY, Production,  and  Inspection. 

Appeals  from  decisions  terminating  causes.  See  DISMISSAL,  DISCONTINUANCE, 
AND  Nonsuit. 

Record  on  appeal  from  judgment  by  default,  44. 

Presumption  on  appeal  of  notice  on  default,  55. 

Record  on  appeal  in  case  of  default  where  pleas  are  shown  to  be  on  file, 
94. 

Application  to  appellate  court  for  relief  from  default,  150. 

Appeal  from  order  requiring  compliance  with  terms  on  opening  default, 
218. 

Review  of  ruling  on  motion  to  make  pleadings  more  definite  and  certain, 
280. 

Harmless  error  in  sustaining  demurrer,  356  et  seq. 

Right  to  take  nonsuit  or  dismissal  in  appellate  court,  867. 

APPEARANCE. 

Appearance  upon  the  taking  of  depositions.     See  Depositions. 
Judgment  by  default  for  nonappearance.     See  DEFAULTS. 
General  and  special  appearance  as  waiving  process  where  judgment  is  by  de^ 

fault.     See  DEFAULTS. 
Withdrawal  of  appearance  ;  judgment  by  default,  44. 
Unauthorized  appearance  of  attorney  ;  judgment  by  default,  44. 
Effect  of  demurrer  as  appearance,  326. 

APPLICATION. 

For  relief  from  defaults.     See  DEFAULTS. 

ARBITRATION. 

Termination  of  suit  by  submission  to  arbitration.     Sec  DISMISSAL,  DISCON- 
TINUANCE, AND  Nonsuit. 
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ARGUMENT. 

Of  demurrers.      See   DEMURRERS   IN  CHANCERY  ;   DEMURRERS  AT  COMMOH 

Law  and  under  the  Codes. 

ARGUMENTATIVENESS. 

Sec  Definiteness  and  Certainty  in  Pleadings. 
Demurrer  for.  370. 

ARREST. 

Entry  of  default  in  contract  actions  wture  arrest  is  had*     See  DEFAULTS* 

ARREST  OF  JUDGMENT. 

For  indefiniteness  and  uncertainty  in  pleadings,  278. 

ASSIGNEE. 

Obtaining  relief  from  default.  156. 

ASSIGNMENT   OF    ERRORS. 

Upon  appeals  from  defaults.  335. 

ATTACHMENT. 

Judgment  by  default  in  attachment  proceedings.     See  DEFAULTS. 
Excessive  judgment  by  default  in  attachment  proceedings,  ill. 
Retention  of  attachment  cases,  for  partial  relief.  968. 

ATTORNEYS. 

See  Disbarment  and  Suspension  of  Attorneys. 
Negligence  or  incompetence  leading  to  default.     See  Defaults. 
Communication  between  attorney  and  clients  exempt  from  discovery.     Sec  DiS* 

covery.  Production,  and  Inspection. 
Remedy  against  attorney  permitting  default  to  be  taken.  170. 
Voluntary  termination  of  suit  by  attorneys  without  special  authority,  or 

by  client  without  attorney's  consent.  855.  856. 
Rights  of  attorneys  where  suit  is  terminated  by  consent,  956. 

AWARD. 

Departure  to  plea  of  no  award.  464. 

BAIL. 

Default  where  defendant  is  out  on  bail,  71. 

BELIEF. 

See  Information  and  Belief. 

BILLS    IN    EQUITY. 

Bills  of  discovery.    See  Discovery.  Production,  and  Inspection. 
Demurrers  to  bills  in  equity.    Sec  Demurrers  in  Chancery. 
Dismissal  of  bill.    See  Dismissal,  Discontinuance,  and  Nonsiht. 
Requirements  of  definiteness  and  certainty.      See  Dbfinitknbss  AND  C»R* 

tainty  in  Pleadings. 
Construction  of  bill  on  demurrer.  411. 

BILLS  OF   EXCEPTIONS. 

Review  of  and  refusal  to  direct  verdict,  701. 

BILLS  OF   PARTICULARS. 

Amended  after  rendition  of  judgment  by  dcfanlt,  SS* 

Demurrer  for  omission  of.  371. 

Demurrer  on  account  of  vagueness  of,  371. 
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BILLS   OF   REVIVOR. 

Demurrers  to.    See  Demurrers  in  Chancery. 

BILLS   TO   ENFORCE   DECREES. 

Demurrers  to.    See  Demurrers  in  Chancery. 

BILLS   TO  SET   ASIDE   DECREES. 

Demurrers  to.    See  Demurrers  in  Chancery. 

BONA   FIDE   PURCHASER. 

Definiteness   and  certainty  in    plea   or  answer    of  innocent  purchaser 
290,  291. 

BONDS. 

Action  on  detinue  bonds.     See  Detinue. 

BOOKS   AND    PAPERS. 

See  Discovery,  Production,  and  Inspection. 

BREACH. 

Departure  in  assigning  different  breach,  463. 

BURDEN   OF   PROOF. 

On  application  for  relief  from  default,  163. 

CALLING   DEFENDANT. 

Practice  before  taking  default.     See  DEFAULTS. 

CAPACITY   OF   PARTIES. 
See  also  Parties. 
Demurrer  for  defects.     See    DEMURRERS   AT    COMMON   LAW  AND  UNDKR 

the  Codes. 
Waiver  of  incapacity  to  sue  by  failure  to  demur,  376* 

CAPTION. 

Caption  to  deposition.    See  Depositions. 

CAUSE  OF   ACTION. 

Misjoinder  of  causes,  demurrer  for.     Sec    DsMURlLXRS  AT  COMMON   LAW 

AND  UNDER  THE  CODES. 

CERTAINTY. 

See  Definiteness  and  Certainty  in  Pleadings. 

CERTIFICATE 

On  return  of  deposition.     See  DEPOSITIONS. 

CERTIORARI. 

To  review  proceedings  to  disbar  or  suspend  attorney,  718. 

CHAMBERS. 

Motion  at  chambers  to  set  aside  default,  149. 
Motion  to  dismiss  at  chambers,  832. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

Entry  of  default  after  change  of  venae,  58. 
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CHARGE  TO  JURY. 
Sec  Instructions. 

CITATION. 

Before  hearing  to  disbar  attorneys.    Sec  Disbarment  AND  Suspension  op 
Attorneys. 

CLERGYMEN. 

Communications  to  exempt  from  discovery.    See  DiscovBRYt  Production, 
AND  Inspection. 

CLERICAL  MISTAKES. 

Effect  of,  on  rule  as  to  definiteness  and  certainty,  351. 

Demurrer  for,  370. 

In  notice  to  take  deposition,  513. 

CLERK. 

Entry  of  defaults  by  cUrk.     See  DEFAULTS, 

CODE  OF  PROCEDURE. 

Effect  of,  on  rule  as  to  certainty,  248. 

COMMISSION  TO  TAKE  TESTIMONY. 
See  Depositions. 

COMPLAINTS  AND  DECLARATIONS. 

Sufficiency  of  complaint  or  declaration  to  authorize  pidgment  by  default.     See 

Default. 
Demurrers  to  complaints ,  petitions ^  and  declarations.     See  Demurrers  at 

Common  Law  and  under  the  Codes. 
Departure  from  complaint  or  declaration.     See  Departure. 
Dejiniteness  and  certainty  required  in.     See  Definiteness  and  Certainty 

IN  Pleadings. 
Productions  of  writings  to  aid  in  framing.  See  Discovery,  Pr6duction,  and 

Inspection. 
Dismissal  of    See  Dismissal,  Discontinuance,  and  Nonsuit. 
In  action  of  detinue.     See  Detinue. 

tONFESSION  OF  JUDGMENT. 
Judgment  nil  dicit  as,  134. 

CONSENT. 

Termination  of  suit  by  consent.     See  DISMISSAL,   Discontinuance,  and 
Nonsuit. 

CONSIDERATION. 

Definiteness  and  certainty  in  alleging,  366. 

CONSTITUTIONAL  LAW. 

Validity  of  practice  of  demurring  to  evidence,  439, 

CONSTRUCTION  OF  PLEADINGS. 
On  demurrer,  346,  389. 

CONTEMPT. 

See  Disbarment  and  Suspension  of  Attorneys. 

Voluntary  termination  of  suit  where  plaintiff  is  in  contempt.     See  Dismis- 
sal, Discontinuance,  and  Nonsuit. 
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CONTEM  discontinued. 

Misconduct  before  officer  taking  depositions,  622,  623. 

Punishment  for  contempt  in  failing  to  comply  with  order  for  production 

or  inspection,  815. 
Refusing  default  and  granting  continuance,  68. 

CONTRACTS. 

Defaults  in  actions  ex  contractu.     See  Defaui.ts. 

Definiteness  and  certainty  of  pleadings  in  actions  on  contracts*     See  Defi- 

NITENESS  AND  CERTAINTY  IN  PLEADINGS. 

Voluntary  termination  of  actions  ex  contractu.     See  Dismissal,  Discon- 
tinuance, AND  Nonsuit. 
Definiteness  and  certainty  in  declaring  on  written  instruments,  263. 

CONTRADICTORY  STATEMENTS. 

Pleading  shows  no  cause  of  action  or  defense,  270. 

COPARTIES. 

See  also  Parties. 

Dismissal^  discontinuance ^  or  nonsuit  where  there  are  coparties.  See  Dis- 
missal, Discontinuance,  and  Nonsuit. 

COPY. 

Demurrer  for  failure  to  set  out,  370. 

CORPORATIONS. 

Discovery  or  inspection  of  corporate  books,  etc.  See  Discovery,  Production, 
AND  Inspection. 

Judgment  by  default  against  corporation,  I2.. 

Default  against  public  corporation,  16. 

Service  of  process  where  judgment  is  by  default,  29. 

Conclusive  against  stockholder  of,  on  judgment  by  default  against  cor- 
poration, 143. 

Demurrer  for  failure  to  state  name,  371. 

COSTS. 

Costs  upon  proceedings  to  take  depositions.     See  Depositions. 

IV hen  disclaimer  is  filed.     See  Disciaimers. 

In  proceedings  for  discovery,  production ,  or  inspection.  See  Discovery,  Pro- 
duction, AND  Inspection. 

Imposition  of  terms  on  dismissal  or  discontinuance.  See  Dismissal,  Discon- 
tinuance. AND  Nonsuit. 

In  cases  of  excessive  judgment  by  default,  iii. 

Judgment  for  costs  only  on  default,  136. 

Upon  opening  of  default,  165. 

Payment  or  security  for  costs  ;  requiring  as  condition  to  granting  relief 
from  default,  219,  220. 

COUNTERCLAIM. 

See  Set-off  and  Counterclaim. 

COUNTS. 

Demurrer  to  one  or  several  counts.     See  Demurrers  at  Common  Law  and 

UNDER  THE  CODES. 

Judgment  by  default  on  pleading  containing  several  counts,  47. 
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COURTS. 

See  also  Leave  of  Court. 

Application  to  court  to  take  default.     See  Defaults. 

In  what  court  relief  from  default  to  be  sought.     See  Defaults. 

In  what  courts  judgment  by  default  may  be  rendered.     See  DEFAULTS. 

Proceedings  against  attorneys  as  officers  of  court.  See  Disbarment  AND 
Suspension  of  Attorneys. 

Nonsuit^  discontinuance^  or  dismissal  by  court.  See  DISMISSAL,  Discontin- 
uance, AND  Nonsuit. 

CRIMINAL  PROCEDURE. 

Demurrers  to  evidence  in  criminal  practice.     See  DEMURRERS  TO  EVIDENCE. 

Depositions  in  criminal  procedure.     Sec  Depositions. 

Directing  verdict  in  criminal  procedure.     See  Directing  Verdict. 

Judgments  by  defaults.     See  Defaults. 

Dismissal  in  criminal  case  as  to  some  defendants,  865. 

Effect  of  dismissal,  984. 

CROSS   COMPLAINT. 

Demurrer  to  cross  complaint  reaching  back,  339. 

CROSS    EXAMINATION. 

Upon  the  taking  of  depositions.     See  DePosition8« 
Right  of  defendant  upon  writ  of  inquiry,  137. 

DAMAGES. 

Effect  of  default  on  adjudication  of  damages.     See  DEFAULTS* 
Inquiry  of  damages  in  cases  of  default.     See  Defaults. 
Demurrer  to  plea  for  damages;  effect  as  admission,  336. 
Assessment  of  damages  on  demurrer  to  evidence,  451,  453* 

DEATH. 

Default  against  deceased  person,  13. 
Default  against  deceased  defendant,  15. 
Reading  deposition  after  death  of  party,  631. 

DE   BENE  ESSE. 

Depositions  de  bene  esse.    See  Depositions. 

DECEASED    PARTIES. 
See  Death. 

DECLARATIONS. 

See  Complaints  and  Declarations. 

DECREES. 

See  Demurrers  to  Evidence. 

Decree  disbarring  or  suspending  attorneys.  See  Disbarment  AND  Suspension 
OF  Attorneys. 

DEFAULTS. 
Deffinltioii. 

Simple  default,  10. 
Judgment  by  default,  la 
In  what  actions  applicablf. 
Simple  default.  10,  il 
Judgment  by  default,  il. 
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DEFAULTS. 

In  what  actions  applicable— C^^^/f^tf^^. 
Actions  commenced  by  capias ^  ir. 
Actions  ex  contractu^  ii. 
Criminal  cases,  ii. 
In  chancery,  12. 

Proceeding  against  corporation,  12* 
Parties  to  default 

In  whose  favor,  12. 

Persons  not  parties,  12. 
By  stipulation,  12. 
Infant  as  plaintiff,  la. 
Deceased  plaintiff,  13. 
Against  whom,  13. 

Defendants  named  in  complaint,  13, 

Infants,  13. 

Insane  persons,  13, 

Habitual  drunkards,  13. 

Disability  accruing  pending  the  suit,  14. 

Garnishee,  14. 

Casual  ejector  in  ejectment  proceedings,  14. 

Deceased  defendant,  15.    • 

Personal  representatives,  15. 

Public  corporations,  16. 

Joint  defendants,  16. 

Where  portion  not  served,  16. 
General  rule,  16,  17. 
Irregular  service  of  a  petition,  17, 
Judgment  erroneous  but  not  void,  18. 
Against  portion  served,  18. 
Form  of  joint  judgment  where  some  default,  19. 
In  joint  actions,  19. 
By  verdict  and  default,  19. 
Effect  of  judgment  against  part,  19. 
By  default  against  part  before  final  disposition  as  to 

others,  20,  21. 
Writ  of  inquiry,  21. 
Against  all  or  none,  23, 
In  contract,  22. 
In  tort,  22. 

In  actions  based  on  a  several  or  joint  and  several 
liability,  23.  24. 
When  authorized. 

Jurisdiction  of  person  as  affecting  validity,  34. 
In  general,  24,  25. 
Foreign  judgments,  26. 
Service  of  legal  process  required,  37. 
In  general,  27. 
After  quashal  of  writ,  27. 
Substantial  compliance,  28. 
Defendants  named  but  not  served,  38. 
Service  by  fictitious  name,  28. 
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DEFAULTS. 

When  authorized— C>M/iif«^^. 

In  general,  28. 

Judgment  in  real  name,  39. 

Unknown  persons,  39. 
Service  on  corporation,  39. 

Service  necessary,  39. 

Service  on  alleged  agent,  39. 
Due  proof  of  service,  39. 

Proof  necessary,  39. 

Subsequent  proof  unavailing,  39. 

Sufficiency  of  return  of  service,  30. 

Clear  proof  required,  30, 

Acknowledgment  of  service,  3a 
On  service  by  publication,  30. 

Strict  construction  of  statute  and  strict  compliance,  3a 

Derogation  of  common  law,  30. 

Conclusiveness  of  judgment,  30. 

Strict  construction,  31. 

Material  requirements  to  be  fully  complied  with,  31,  33. 

Notice  to  be  reasonably  construed,  32. 

Requirements  to  be  executed  in  proper  succession,  33. 

No  presumption  of  regularity,  33. 

Publication  on  insufficient  affidavit,  33. 

Judgment  void  on  collateral  attack,  32,  33. 

Record  falsely  showing  compliance,  33. 
Preliminary  affidavit,  33. 

Necessity  and  sufficiency  of,  33. 

Statements  merely  defective,  34. 
Order  for  publication,  34. 
What  judgment  authorized  against  nonresident,  34. 

Judgment  in  personam^  34. 

Judgment  in  rem,  35. 
In  attachment  proceedings,  36. 
Some  notice  necessary,  36. 
Service  by  publication,  36. 
In  rem  only,  37. 
Strict  compliance  required,  37. 
Effect  of  irregularity  in  service  or  process,  38. 
When  judgment  by  default  void,  38. 

Irregularity  material,  38. 

Instances  of  void  service,  38,  39. 
When  judgment  merely  erroneous,  39. 

Defective  process  or  service  sufficiently  regular  to  confer 
jurisdiction,  39. 

Vitiating  judgment  on  direct  attack,  40. 

Process  not  properly  signed,  40. 

Failure  to  embody  special  notice  in  summons,  40. 

Judgment    voidable    only   until    reversed    in    appellate 
court,  40,  41. 

Default  on  too  short  a  notice,  41. 

Summons  omitting  hour  or  place  of  court,  41. 
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DEFAULTS. 

When  authorized— G^/f/iMM^^. 

Statutory  provisions  mandatory,  42. 
Judgment  set  aside  on  proceeding  instituted  for  that 
purpose,  42. 
Waiver  of  process,  42. 

By  general  appearance,  42,  43. 
By  special  appearance,  44. 
Withdrawal  of  appearance,  44. 
Unauthorized  appearance  of  attorney,  44. 
Forged  notice  of  appearance,  44. 
Record  on  appeal,  44,  45* 
Jurisdiction  of  subject  matter,  45. 

Court  must  have  to  authorize  default  judgment,  45. 
Where  no  jurisdiction,  judgment  absolutely  void  although  pro- 
cess has  been  served,  45. 
Upon  what  proceedings  authorized. 

Pleadings  must  authorize  judgment,  45*  * 

Plaintiff's  declaration  or  complaint,  45. 
General  requisites,  45,  46. 
Verification,  46,  47. 
Containing  several  counts,  47. 
At  common  law,  47. 
In  modern  practice,  47,  48* 
Declaration  necessary,  48. 

No  judgment  by  default  without,  48. 
Against  codefendant,  49. 
Filing.  49. 

Declaration  must  be  filed  within  proper  time,  49. 
After  default  taken,  49, 
Auxiliary  instrument,  50. 
Waiver  of  omission  to  file,  50. 
Subsequent  filing,  50. 
Before  return  day,  50. 
At  time  summons  issues,  50. 
Serving  declaration,  51. 
Copy  of  complaint,  51. 
On  scire  facias^  51. 
Replication,  51. 
Eflfcct  of  irregularity,  51* 
On  amendments,  51. 

Material  amendment,  51. 
Immaterial  amendment,  52. 
Supplemental  complaint,  52. 
Prior  entry  of  default,  52. 
Judgment  not  void,  53. 
After  default  taken,  53* 
After  record  lost,  54« 
Plaintiff's  affidavit,  54. 

When  required  is  jurisdictional,  54* 

In  Illinois,  54. 

In  attachment  proceedings,  54. 
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Upon  what  proceedings  authorized— Q^ii/fi»M/<r. 
Rule  to  show  cause,  54. 
In  Colorado,  54. 
In  Michigan,  54. 
Enh7  of  default 

Simple  default,  54. 

Necessity  and  purpose  of  entry,  54. 
Notice  to  defendant,  55. 

Generally  not  required,  55. 
Presumption  on  appeal,  55. 
Entry  nunc  pro  tunc,  56. 
Effect  of  failure  to  enter,  56. 

Where  recitals  in  record  show  that  defendant  was  in  default, 

56. 
Technical  and  harmless  error,  56. 
Judgment  by  default,  56. 

Necessity  and  sufficiency  in  general,  56. 
Entry  by  clerk.  56. 
Strict  compliance  with  law,  57. 
Effect  of  irregular  entry,  57. 

Reversal  in  appellate  court,  57. 
Judgment  set  aside  by  trial  court,  57. 
Waiver  of  irregularity,  57. 
Premature  entry  of  judgment,  57. 
Immaterial  regulations  and  trifling  variations,  58. 
Inaccurate  recital,  58. 
Judgment  erroneous  but  not  void,  58. 
In  what  eourt  Judfrnent  hy  default  may  %%  rendered. 
Legal  tribunal,  58. 

Tribunal  duly  organised  and  in  session,  58. 
After  change  of  venue,  $8. 
Change  of  venue  after  default  entered,  59. 
Form  of  Judgment  hy  default 

Compliance  with  the  approved  forms,  59. 
Judgment  nisi,  59. 
Mere  memorandum,  59. 
Interlocutory  or  final,  59. 
Statement  of  amount  due,  59. 
When  by  default  and  when  by  nil  dicit^  59. 
In  general,  59. 
No  difference  in  effect,  60. 
Distinctions,  60. 

Waiving  default  and  substituting  confession,  6i. 
Under  statutes.  61. 
Judgment  taken  in  defendant's  absence,  6i, 
Is  equivalent  to  default,  61. 
In  Nebraska.  62. 
In  Kansas,  62. 
Separate  suits  require  separate  Judgments. 

Separate  judgment  by  default  must  be  rendered,  62. 
Suits  arising  out  of  same  subject  matter,  62. 
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Separate  suits  require  separate  \vA%mw^i^--Continue(L 

Where  parties  are  identical,  63. 
Consolidation  of  suits,  62. 
Time  wlien  defautt  may  Im  talcen. 
Simple  default,  62. 
Judgment  by  default,  63. 

The  general  rule — statute  to  be  complied  with,  63. 

After  declaration  filed,  63. 

Pending  stay  of  proceedings,  63. 

In  Louisiana,  63. 

Presumption  on  appeal,  64. 

Elapsed  time,  64. 

On  cause  called  irregularly,  64. 

At  what  term  and  day  thereof,  65. 

Nunc  pro  tunc^  65, 66. 

Where  term  not  held,  66. 

On  return  day,  66,  67. 

In  vacation,  67. 

Simple  default,  67. 
Time  to  plead,  67. 
Decision  on  default,  67. 
General  rule  in  modern  practice,  67* 
Where  the  cause  is  at  issue,  68. 

No  default  until  day  of  trial,  68. 
In  ejectment  proceedings,  68. 
Time  for  hearing,  68. 
Service  of  notice  ol  trial,  68. 
The  procedure,  68. 
Continuance  of  cause,  68. 
Before  magistrate,  69. 

Hour  named  in  summons,  69. 
After  jurisdiction  expired,  69. 
After  adjournment  without  day,  69. 
Before  default  of  both  parties,  69. 
On  scire  facias  to  revive,  69. 
At  common  law,  69. 
Modern  practice,  70. 
On  motions,  70. 
Upon  nomippearance  of  defendant 
In  general.  70. 
Entry  by  plaintiff,  71. 
Under  modern  practice,  71. 
In  criminal  cases,  71. 
Trial  for  felony,  71. 
Where  defendant  out  on  bail,  71. 
Waiver  by  prisoner's  counsel,  72. 
Rule  in  Nebraska,  71. 
Effect  of  withdrawal  of  appearance,  73. 
On  defendant's  failure  to  plead. 
Rule  to  answer,  72. 

Where  defendant  failed  to  appear,  72. 
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On  defendant* t  failure  to  plead    Continued. 
After  appearance,  72. 
Insufficient  rule  to  plead,  73. 
Rule  to  plead  generally  unnecessary,  74,  75« 
Failure  to  answer  interrogatories,  75. 

On  substituted  and  personal  service,  75.  « 

At  what  time  default  may  be  entered,  75. 
Joint  debtors,  75. 
No  return  of  service,  75. 
Failure  to  file  replication,  76. 
On  demand  of  oyer,  76. 
On  partial  defense,  77. 
On  withdrawal  of  plea,  77. 
Judicial  notice  of  expiration  of  time,  77. 
Expiration  of  final  day  to  plead,  77. 
Submission  of  issues,  error,  77. 
On  order  to  show  cause,  78. 
In  mandamus  proceedings,  78. 
In  supplementary  proceedings,  78. 
On  calling  defendant,  78. 
In  general,  78. 
Nonreversible  error,  79. 
In  criminal  cases,  79. 
Defendant's  affidavit  of  defense,  79. 

Default  on  failure  to  comply  with  law,  79. 
Affidavit  of  merits,  79. 
Affidavit  to  prevent  judgment,  79. 
Judgments  on  demurrer,  80. 
In  general,  80. 

Where  defendant  stands  on  demurrer,  8a 
Under  modern  practice,  80. 
On  terms,  81. 

Demurrer  to  special  count,  81. 
When  judgment  technically  on  demurrer,  8i. 
On  what  declaration,  82. 
On  withdrawal  of  demurrer,  82. 
Hfhile  pleading  of  the  defendant  undisposed  oL 
In  general,  82. 

After  action  is  at  issue,  82. 

Joint  judgment,  82. 

Issue  of  law  or  of  fact,  83. 

Defendant  not  answering  on  day  called,  84. 

Where  parties  agree  to  consider  a  plea  as  filed  and  an  issue  joined, 

84. 
Extent  of  the  rule.  84. 
Pleading  served  only,  filed  only,  or  filed  out  of  time,  841 
Served  or  filed  only,  84. 
Filed  out  of  time,  85. 
Affidavit  of  merits,  85. 
Demurrer,  85. 
Waiver  by  plaintiff,  86. 
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While  pleading  of  the  defendant  undisposed  ^H—Continued. 

Lost  plea,  86. 

Pleading  after  default  taken,  87. 

Plea  without  affidavit,  87. 

After  defendant  has  been  ruled  to  plead  or  has  filed  plea,  87. 
« Insufficient  affidavit,  87. 
Distinction  between  negative  and  affirmative  plea,  87. 
After  amendment  of  complaint  or  declaration,  88. 
Abandonment  or  waiver  of  pleading,  88. 
Withdrawal  of  pleading,  89. 
Insufficient  pleading,  89. 

Answer  containing  no  defense,  89. 

Failure  to  plead  issuably,  89. 

Plea  going  to  substance  of  action,  89. 

Admitting  cause  of  action,  89,  90. 

Sham  or  fictitous  answer,  90. 

Plea  absurd  on  its  face.  90. 

Plea  not  adapted  to  action,  or  unsigned  or  inconsistent,  90,  9Z* 

Conflicting  authorities,  91. 

Under  code  practice,  91. 
Remedy  where  the  answer  cannot  be  ignored,  91. 

In  general,  91. 

Inadvertent  default,  92. 
Plea  making  partial  answer,  92. 
While  demurrer  on  file,  92,  93. 
Pending  motion,  93. 

Motion  undisposed  of,  judgment  not  to  be  taken,  93. 

Where  determination  of  motion  either  way  could  not  affect  right, 

93. 
Record  on  appeal,  94. 
Premature  entry  of  default 
An  irregularity,  94. 
Before  prior  judgment  set  aside,  95. 
Before  expiration  of  time  to  answer,  95. 

Judgment  erroneous,  95. 

Estoppel  of  plaintiff,  96. 

Extension  of  time  to  plead,  96. 

Opening  of  such  default,  96. 
On  short  service  or  before  return  day,  96. 
On  declaration  irregularly  filed,  97. 
On  premature  cause  of  action,  97. 
Whether  judgment  void  or  merely  erroneous,  98. 

Premature  judgment  not  void,  but  effective  until  reversed,  98. 

In  courts  of  inferior  jurisdiction,  98,  99. 
Waiver  of  irregularity,  99. 

Ratifying  of  judgment,  99. 
When  application  to  the  court  required. 

Entry  by  clerk  without  application,  99. 

On  defendant's  motion,  99. 

In  general,  99. 

In  contract  actions  under  code  procedure,  99. 
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WIlM  a^ieatiOR  to  Um  OOMiI  t^^lkm^— Continued, 

Clerk's  power  confined  to  contract  actions,  99. 

Actions  where  money  relief  only  demanded,  99,  100. 

Case  where  plaintiff's  pleading  sets  out  part  of   breach   of 
contract  only»  loa 

Where  complaint  shows    demand  reduced  by  payment  or 
other  credit,  loi. 

Personal  service,  loi. 
In  actions  of  tort,  loi. 

Clerk  generally  no  power,  loi. 

Application  of  the  rule,  loi. 

Action  formulated  in  co.ntract,  lox. 

Action  against  trustee,  loi. 
In  contract  actions  where  arrest  is  had,  loz* 

Action  characteristic  of  tort,  loi. 

Action  for  converted  moneys,  101. 

Application  of  court  required,  loa. 
Clerk  acts  ministerially,  102. 

Authority  only  statutory,  loa. 

No  judicial  functions,  102. 

Agent  of  the  law,  102. 

Determination  of  amount,  loa. 

Cannot  disregard  pleading,  loa. 

All  facts  must  affirmatively  appear,  xot« 

Entry  in  vacation,  102. 
Deemed  to  be  rendered  by  court,  102,  103. 
Filing  proof  of  service,  etc.,  103. 
Joint  defendants,  103. 

Generally  to  render  judgment,  104. 

Entry  of  joint  judgment  by  default,  104, 
Where  application  must  be  made  to  the  court,  104. 

Proof  of  facts  involving  judicial  determination,  I04« 
Requiring  plaintiff  to  file  undertaking,  105. 
In  attachment  cases,  105. 
Time  of  application,  105. 
Where  application  to  be  made,  105. 
Notice  of  application,  105. 
Terms  of  judgment,  106. 
For  what  relief,  106. 
Entry  by  clerk.  106. 
On  application  to  court,  106. 
Effect  of  irregularity,  106. 

Judgment  not  generally  void,  106,  loy. 
On  appeal,  107. 

Failure  to  apply  to  the  court,  107. 

Irregular  assessment,  107. 

Prejudicial  error,  107. 
Order  defaulting  defendant  not  required,  io8. 
Motion  for  default.  108. 

Statutes  sometimes  require,  108. 
When  motion  should  be  made,  108. 
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When  application  to  the  court  required— C^M/tnti^^. 

Notice  of  motion,  io8. 
Defense  to  motion,  109. 
Character  of  order  overruling  motion,  109. 
For  what  Icind  of  relief  Judgment  by  default  may  be  rendered. 
Pleadings  govern,  109. 
Specific  kind  of  judgment,  109. 
Amount,  no. 

Limited  to  sum  demanded,  no. 
Limited  to  sum  noticed  in  summons,  lia 
Effect  of  excessive  judgment,  in. 
In  attachment  proceedings,  in. 
Costs,  III. 
Default  on  motion,  in. 
Effect  of  default  on  further  proceedings. 
Proof  of  cause  of  action,  in. 
At  common  law,  in. 
Promissory  notes,  112. 
Exception  in  case  of  infants,  II3. 
Statute  requiring  proof,  112. 
Rule  in  summary  proceedings,  113. 
Paitition  cases,  113. 
Garnishment  cases,  113. 
Mandamus  by  default,  113. 
In  inferior  courts,  114. 
Waiver,  114. 
Record  on  appeal,  114. 
Reversal  only  in  clear  case,  115. 
In  divorce  suits,  115. 

Successful  defense  of  answering  codefendant,  115. 
Findings  by  the  court,  115. 

Effect  of  default  as  an  admission  by  the  defendant,  II5, 
Admission  of  truth  of  allegation,  115. 
Judgment  final  after  overruling  demurrer,  116. 
When  judgment  authorized  by  the  pleadings,  116. 
Admission  of  cause  of  action,  116. 
Admission  confined  to  facts  well  pleaded,  117. 
Conclusions  of  law  not  admitted,  118. 
Premature  actions,  118. 
Secundum  allegata  et probata,  1 19. 
Default  of  codefendant,  119. 
Plaintiffs  failure  to  reply  to  partial  defense,  119. 
Application  of  the  general  rule,  119. 
Applies  to  all  actions  at  law,  119. 
Actions  on  contracts,  119. 
Action  on  ofiicial  bond,  119. 
Real  actions,  120. 
Allegation  of  fraud,  120. 
Actions  of  tort,  120. 

Trespass  quare  clausum,  120. 
Trespass  de  bonis  aspor talis,  1 20. 
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Effect  of  defiutt  on  further  procoediiift— CV^if/iiiM/^. 
Assault  and  battery,  lao. 
In  equity,  120. 

In  summary  proceedings,  12a 
Scire  facias^  121. 
In  case  of  joint  defendants,  121. 
In  criminal  cases,  121. 
In  trustee  process,  121. 
Default  of  executor.  121. 
Capacity  of  plaintiff  to  sue,  121. 

What  defects  are  cured  by  defaults,  132. 
Proceedings  of  plaintiff  defective,  122. 
Defective  allegations  of  fact,  122.  , 

Entire  absence  of  any  allegation  of  fact,  123. 
Compared  with  verdict,  122. 
Names,  dates,  and  amount,  122. 
Mandamus  cases,  122. 
Error  of  misjoinder  not  cured,  123. 
Unauthorized  amendment,  123. 
By  judgment  nil  dicit^  123. 

What  errors  waived  by,  123. 
Errors  not  cured,  123. 
Totally  defective  declaration,  123,  134. 
As  a  confession  of  judgment,  124. 
Must  conform  to  facts  alleged,  125. 
By  statute  of  jeofails  and  amendments,  125. 
Application  to  judgments  by  default,  125. 
Misnomer,  125. 
Want  of  judicial  writ,  125. 
What  allegations  essential,  125. 
Failure  to  sign  answer,  125. 
Questions  of  jurisdiction,  126. 
Effect  on  defendant's  participation  in  subsequent  proceedings,  126. 
Defendant  out  of  court,  126. 
Jury  trial,  126. 
Writs  of  inquiry,  126. 
Filing  pleadings,  126,  127. 
Motion  for  new  trial,  127. 
Notice  of  further  proceedings,  127. 
Effect  on  adjudication  of  damages,  127. 
Admits  power  of  court,  127. 
Fixes  liability,  127. 

Authorizes  judgment  for  nominal  damages,  128. 
Judgment  for  less  than  jurisdictional  amount,  128. 
Defendants  cannot  have  judgment,  128. 
Allegations  of  amount  not  admitted,  128. 
Effect  of  entry,  128. 
Burden  of  proof,  129. 
Exceptions  to  the  rule,  129. 

At  common  law  and  by  statute,  129,  130. 
Liquidated  damages,  130,  131. 
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Effect  of  default  on  further  proceedings— C^7i»/i»i/^^. 

Damages  capable  of  computation,  131.  132. 
Where  application  to  court  not  required,  13a. 
Final  judgment,  132. 
Unliquidated  damages,  132. 

Reference  to  jury  necessary,  132. 
Common  counts  in  assumpsit,  132. 
On  delivery  bond,  133. 
Application  of  the  rule,  133,  134. 
Interlocutory  judgment  by  default,  134. 
The  general  practice,  134* 
In  England  and  in  Louisiana.  134. 
Failure  to  enter  interlocutory  judgment,  134. 
A  technical  irregularity,  135. 
Reversal  of  judgment,  135. 
In  Pennsylvania,  135. 
Final  judgment  without  writ  of  inquiry,  136. 
Default  of  garnishee,  136. 
Judgment  for  costs,  136. 
Writ  of  inquiry,  136. 
Matter  of  right,  136. 
Defendant's  right  of  inquiry,  136. 
Cross-examination  of  witnesses,  137. 
Disproving  cause  of  action,  137. 
Plea  in  bar,  137.    . 
Inquiry  in  damages,  137. 
In  actions  for  negligence.  138. 
Default  taken  by  agreement,  138, 
Instructions  to  jury,  138. 
New  trial.  139. 
Effect  as  res  adjudicata^  139. 
Judgment  conclusive,  139. 
Doctrine  of  res  a4 judicata  applies,  139. 
The  record  of  default,  I40» 
At  law  and  in  equity,  140. 
In  contract  or  in  tort,  140. 
Iji  special  ^hd  in  Summary  proceedings,  X4a 
In  action  to  revive  judgment,  140. 
Issues  not  raised  in  the  pleadings,  141. 
Matters  which  might  have  been  decided,  but  were  not,  141. 
Confers  no  more  right  than  finding  of  jury,  141. 
Available  defenses,  141. 

In  another  action  not  identical  with  first,  141. 
Matter  contained  in  answer,  141. 
Counterclaim,  142. 
Foreign  judgments  by  default,  142. 
Rule  docs  not  apply,  142. 
Merely /rma/artV  correct,  143. 
Presumption  as  to.  142. 
Judgment  of  another  state,  14a. 
In  state  and  federal  courts,  142. 
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EfMt  of  ieftutt  on  fnrUior  ^f^^iMin%%^  Continued. 
On  whom  binding,  143. 
Judgment  against  porporation,  145. 
Effect  on  codefendant,  143. 
Legality  of  claim,  143. 
Effect  on  collateral  attack,  144. 

Difference  between  collateral  and  direct  attack,  144. 

When  irregularities  cured,  144. 

Entry  by  clerk,  145. 

Jurisdiction  of  person,  145. 

Omissions  in  record,  145,  146. 

Silence  of  entire  record,  146,  147. 

When  the  record  shows  the  judgment  Toid,  X47* 

The  general  rule,  147.        • 

Void  on  its  face,  147,  148. 
Judgments  of  courts  of  inferior  jurisdiction,  148. 
Foreign  judgments  by  default,  148. 

General  rule  does  not  apply  to,  148. 

Showing  that  no  service  was  had,  148. 

Showing  unauthorized  appearance,  148,  149. 
Apflioatiofli  for  roliof  fron  tfoftMtt. 
Power  of  court,  149. 

Inherent  power.  149. 
Inferior  tribunals,  149. 
Justice  of  the  peace,  149. 
In  what  court  relief  to  be  sought,  149^ 
Court  rendering  judgment,  149. 
At  chambers,  149. 
In  appellate  court,  150. 

Not  proper  except  by  statute,  150. 

Appeal  required,  150. 

Striking  off  judgment  of  justice,  xsa 
To  what  kinds  of  actions  applicable,  151. 
What  form  of  application  proper,  151. 
Motion  to  vacate,  151. 
Application  to  open  default,  151. 

Where  default  or  judgment  is  irregular  or  void,  151. 

Distinguished  from  motion  to  vacate  or  reverse,  151. 

Involves  equitable  powers,  151,  153. 

Purpose,  152. 

Validity  of  judgment  assumed,  I52« 
Motion  for  new  trial,  152. 

When  not  proper.  152. 

Statute  construed,  152. 
Construction  of  statutory  provisions,  153. 

A  motion  not  an  action,  153. 

Final  judgment,  153. 

Statute  of  limitations,  153. 

Application  of  the  statute,  153. 

When  the  judgment  by  default  is  void,  154. 
Statute  does  not  apply,  154. 
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Application  for  relief  from  At\9x!X— Continued, 

Independent  action,  154. 
No  jurisdiction  of  person,  I54« 
Compliance  with  statute,  154^ 
Statute  liberally  construed.  1541 
Default  by  inadvertence,  I55» 
Proceedings  in  equity,  ISS* 
By  whom  application  to  be  made,  155. 
Party  to  record,  I55- 
In  action  against  unknown  heirs,  155. 
Interest  in  controversy,  155,  156. 
By  legal  representative.  156. 
By  assignee,  156. 
When  the  judgment  is  void,  156. 
Any  person  in  interest,  156. 
Entire  stranger,  I57' 
Upon  court's  own  motion,  157. 
Joint  parties,  157. 
Notice  of  motion  to  set  aside  default,  157. 
At  common  law,  157. 

During  the  term,  I57« 
After  the  term,  157 
Under  code  procedure,  157. 
Notice  must  be  given,  157. 
Moving  papers,  158. 
Notice  jurisdictional,  158. 
Written  application,  158. 
Exception  not  required,  158. 
Proceedings  on  the  motion,  158. 
The  pleadings,  158. 
The  hearing,  158. 
Counter-affidavits,  etc.,  158,  159. 
Controverting  alleged  excuse,  159. 
Specific  ground  of  motion  stated,  159. 
In  general,  159. 
Scope  of  the  inquiry,  159. 
Subsequent  proceedings,  I59t  160. 
Relief  granted  on  the  motion,  160. 

Right  to  grant  less  or  minor  relief,  l6a 
Partial  allowance  of  motion,  160. 
Part  valid,  160. 
Vacation  by  implication,  160. 

Formal  order  not  required,  i6a 
Judgment  for  defendant,  161. 
By  discontinuance,  161. 
Filing  answer,  161. 
By  vacation  of  summons,  161. 
What  must  be  shown  to  obtain  opening  or  vacation  of  default,  l6l. 
No  general  rule,  161. 
Injury  must  be  shown,  161. 
Waiver  of  irregularity,  16a. 
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r  raM  iTMi  MHtt—Off/tiM^ 
Defaalt  must  be  excused  where  refvlar,  x6s. 
General  role,  162. 
Bardeo  of  prool,  163,  164. 
Gross  negligence,  164. 
Good  faith,  165. 
Costs,  165. 
Specific  grounds,  165. 
Forgetfulness,  165. 
Mistake,  165. 
InadTertence,  166. 
Misapprehension,  166. 
Surprise,  166. 
Accident,  167. 
Fraud,  167. 
Other  grounds,  167. 
How  shown,  167. 

In  the  application,  167. 

Support  byaffidarit,  167. 
Ignorance  of  the  law,  167. 

What  mistake  meant,  167. 

Exceptions,  168. 
Negligence  or  incompetence  of  defendant's  attoraej,  168. 

Default  generally  not  excused,  168,  169.  170. 

False  advice,  170. 

Bad  habiu,  170. 

Remedy  against  attorney,  170. 
Absence  of  party  or  attorney.  171. 

Generally  no  excuse,  171. 

Other  engagements,  171. 

Misuke  as  to  return  day.  171. 
Default  induced  by  third  party,  172. 

Applicant  generally  relieved,  172. 

Reliance  on  announcement  of  judge,  172. 

Official  neglect,  172. 
Plaintiff  misleading  or  deceiving  defendant,  172,  173* 
Violation  of  stipulation,  173. 
Agreement  to  dismiss,  173. 
Sickness  of  applicant  or  his  attorney,  174,  X75* 
Fraud,  175. 

Distinct  from  statutory  grounds,  175. 

Inherent  power  of  court,  175. 

When  not  sufficient,  175. 
Where  judgment  irregular  or  void,  176. 
Stands  on  different  footing,  176. 
Irregularity  should  appear  on  record,  176. 
Judgment  not  cured  by  judge's  signature,  176. 
Unauthorized  appearance,  176. 
Excusable  neglect  need  not  be  shown,  176. 
Affidavit  of  merits  not  required,  177. 
What  applicant  must  show.  i77* 

ioa6  Volume  VI. 


INDEX. 

DEFAULTS. 

Application  for  relief  from  MKU^—Omtinmd, 

Questions  of  service,  177. 
Questions  of  fact,  177. 
Reference  to  ascertain  fact,  177. 
Opening  judgment,  177. 
Where  service  irregular,  177. 
Where  judgment  is  regular,  178. 
Record  not  conclusive   179. 
General  rule,  179. 
May  be  contradicted,  179. 
Evidence  dehors  the  record,  i8o* 
Return  of  service  not  conclusive,  i8a 
What  evidence  required,  180. 
Amendment  of  return,  180. 
Action  to  revive  judgment  by  default,  iSa 
Effect  of  finding  on  the  motion,  181. 
Meritorious  defense,  181. 

Good  defense  must  be  shown  in  defendant's  application,  i8l* 
Effect  of  noncompliance,  183. 
Extent  of  rule,  183. 
Exceptions  to  the  rule,  183. 

Judgment  void  or  substantially  irregular,  184. 
How  stated,  185. 
Partial  defense,  185. 
Defense  alone  insuflScient,  185. 
In  what  form  presented,  186. 
By  affidavit,  186. 

Merits  duly  verified,  iS6. 
How  construed,  187. 
Service,  187. 

Affidavit  of  attorney,  187. 
By  sworn  answer,  187. 
To  accompany  motion  papers,  187. 
Sufficiency  of  defense,  188. 

In  general— /ri»»a  facie  meritorious,  x88« 
Examination  by  court,  188. 
Counter-affidavits,  188. 
Technical  or  frivolous  defense,  x88; 
Unconscionable  defenses,  189. 
Set-off  and  counterclaim,  189. 
Time  when  the  application  may  be  brought,  189. 
Due  diligence,  189. 

General  rule,  189,  190. 
Laches,  190,  191. 
Extent  of.  rule,  191. 

Application  within  statutory  time,  193. 
Where  rights  of  third  parties  involved,  T9a. 
Question  of  diligence,  how  decided,  193. 
When  not  regulated  by  statute,  192. 
Simple  default,  192. 
At  the  same  term,  192,  193. 
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DEFAULTS. 

AppUcatfon  for  rtlitf  from  Muril— C4nf/t»»#i^ 
Al  subsequent  term,  193. 

In  general,  193. 

Remedy  after  the  term,  194. 

Rule  abrogated  by  statutory  limitations,  194. 

By  consent,  195. 
In  chancery,  195. 

Where  proceedings  are  irregular,  195. 
Where  judgment  is  void,  195. 

At  any  time,  195. 

On  court's  own  motion,  196. 

Question  of  laches,  196. 

No  affidavit  of  merits  required,  197. 
Under  statutes  limiting  the  time,  197. 

Statutes  must  be  complied  with,  197. 

Judicial  construction  of  various  statutes  noticed,  197, 198, 199. 

Decision  made  after  time  limited,  198,  199. 

When  the  statute  begins  to  run,  aoa 
Decision  on  motion  lies  in  discretion,  aoo. 
General  rule,  aoo. 
Motion  to  open  default,  300. 

The  court*s  discretion,  900,  aoi. 

Discretion  liberally  exercised,  aoi. 

On  simple  default,  301. 

In  doubtful  cases,  302. 

Default  affecting  coparty  only,  aoa. 

Special  proceedings  and  orders  after  judgment,  909* 
Motion  to  vacate  default,  aoa. 

Same  principle  as  in  motion  to  open  default,  aoa. 

Order  ordinarily  discretionary,  303. 

Decision  on  conflicting  affidavits,  ao3,  ao4« 

Vacating  order  of  vacation,  ao4. 

Judgment  void  or  irregular,  204. 

Fa^ts  arising  after  judgment,  ao5. 
Extent  of  rule,  205. 

Under  statutes,  305. 

In  criminal  cases,  mtlb. 

In  chancery,  306. 
Moulding  the  proceedings,  ao6. 
Abuse  of  discretion,  306. 

By  denial  of  motion,  306. 

In  granting  the  motion,  307. 

Lack  of  good  faith,  307. 
Effect  of  motion  and  ruling  thereon,  ao8. 
As  res  adjudicata^  3o8. 
On  time  to  appeal,  3o8. 
On  right  to  revive  judgment,  ao8. 
After  cause  continued,  aoS. 
Effect  on  parties,  308. 
Burden  of  proof,  308. 
Effect  on  proceedings  after  judgment,  ao8. 
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DEFAULTS. 

Application  for  relief  from  M9xl\-'Continued. 

Effect  of  vacation  on  joint  defendants,  209. 
Effect  of  application  in  conferring  jurisdiction,  209. 
Effect  on  property  taken  on  execution,  209. 
Renewal  of  motion,  209. 

Leave  within  discretion  of  court,  209. 
Third  application,  209. 
On  leave  granted,  210. 
Implied  leave,  210. 
Amendment  of  the  motion,  210. 
Withdrawal  of  motion,  210. 
Correction  of  judgment  by  default,  210. 
Statute  of  jeofails,  210. 
In  behalf  of  plaintiff,  210. 
In  behalf  of  defendant  or  stranger,  3ii« 
Motion  in  arrest,  211. 
Relief  by  proceeding  in  equity. 
Equity  jurisdiction,  211. 
Remedy  by  injunction,  211. 
Exhaustion  of  other  remedies,  212. 
Grounds  for  interference  in  equity.  212. 
What  the  application  must  show,  213. 
Good  defense,  213. 
Void  judgment  by  default,  213. 
Fraud,  214. 

General  rule,  214. 

In  cases  where  personal  service  is  had,  215. 
What  constitutes  fraud,  216. 
How  pleaded,  216. 

Fraud  or  laches  of  party  seeking  relief,  216. 
Where  service  was  by  publication,  216. 
Imposition  of  terms  discretionary. 

Power  of  court  on  granting  relief,  217. 

Review  on  appeal,  218. 

Costs  or  security  therefor,  219. 

Payment  of  costs  may  be  and  generally  is  required,  2x9. 
Security  for  costs,  220. 
Effect  of  order,  220. 
In  equity,  220. 

By  statutory  provisions,  220. 
Debarring  unconscionable  defenses,  220. 
Where  default  is  properly  excused,  220. 
Defense  of  statute  of  limitations  or  usury,  32(X 
Requiring  judgment  to  stand  as  security,  221. 
Power  of  court,  221. 
Effect  of  order,  221. 

Merely  as  security,  221. 
Future  proceedings,  221. 
Effect  on  liens,  221. 
Res  adjudicata,  222. 
Enforcement  of  collateral  judgment,  223. 
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DEFAULTS. 

Impotttioii  of  tormt  ^\iMffdwmri^Continued. 
Issuance  of  execution,  222. 
New  judgment  roll  must  be  filed,  233. 
Terms  should  exclude  technical  objection,  333* 
Acceptance  of  benefit,  222. 
Full  compliance  required,  223. 
Where  judgment  substantially  irregular,  333. 
AppMU  from  defaultt. 

Generally  no  appeal,  333. 
At  common  law,  233. 
In  equity,  223. 
Under  code  procedure,  333. 
By  consent.  224. 
Qualifications  of  the  general  rule,  334. 
Where  jurisdiction  attacked,  324. 
Where  pleadings  fail  to  state  cause  of  action,  334. 
Where  record  does  not  show  jurisdiction  of  person,  33$* 
Where  judgment  is  rendered  on  irregular  service,  335* 
To  review  assessment  of  damages  on  default,  336. 
Where  damages  are  unliquidated,  336. 
Assessment  by  the  court,  226. 
Statutory  appeal,  226. 
In  general,  226. 
Construction  of  statute.  227. 
Appeals  not  encouraged,  227. 
From  final  judgments  only,  227. 
Appeals  from  inferior  courts,  337* 
Notice  of  appeal,  228. 
Preliminary  motion,  228. 

Judgment  by  default.  228. 
In  cases  of  simple  default,  229. 
Appeals  from  inferior  courts,  230. 
Appeals  from  orders  made  in  proceedings  on  default,  33a 
Generally  no  appeal,  230. 
Entry  on  default,  230. 

On  motion  to  open  or  set  aside,  230. 
Where  motion  is  granted,  230. 
Denial  of  motion  to  open,  231. 
Nature  of  such  orders,  231. 
Order  to  show  cause,  231. 
Findings  of  fact,  231. 
Interlocutory  orders,  how  reviewed,  333. 
On  appeal  from  final  judgment,  233. 
Abuse  of  discretion,  232. 
Statutory  '\ppeals,  233. 

Review  expressly  provided  for,  333. 
Appeal  from  special  order,  334. 
Exception  required,  234. 
Principles  of  review,  234. 

General  principles  apply,  234. 
Technical  errors,  234. 
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DEFAULTS. 

Appeal  from  Mxix^— Continued. 

Assignment  of  errors,  235. 
Examination  on  appeal,  235. 
Presumptions  of  regularity,  235. 

Jurisdiction  of  person,  235. 

Jurisdiction  of  subject  matter,  236* 
Review  of  facts,  236. 
Effect  of  appeal,  236. 

What  is  brought  up,  236. 

On  appeal  from  judgment,  236. 

On  appeal  from  order,  236. 

On  appeal  from  magistrate,  237. 

Irregularity  of  service  waived,  237. 
New  issues,  238. 
Trial  de  novo^  238. 
Effect  of  default  in  appellate  court,  239. 

In  intermediate  appellate  court,  239. 

In  court  of  last  resort,  239. 

Opening  default,  239. 
Effect  of  reversal,  240. 
Record  on  appeal  from  judgment  by  default,  34a 
In  respect  of  service  of  process,  240. 

In  general,  240. 

Service  by  publication,  241. 

Manner  of  service,  242. 
Manner  of  rendition  of  judgment,  242. 
Effect  of  recitals  of  service,  242. 

Jurisdictional  irregularity  distinguished,  343. 

Earlier  cases,  242. 

The  later  cases,  243. 

On  collateral  attack,  244. 
Appearance,  how  shown,  244. 
On  appeal  from  magistrate,  244. 

The  jurisdiction,  244. 

How  must  be  shown,  244,  245. 

DEFECTS. 

Defects  waived  by  failure  to  demur.     See  Demurrers. 

DEFINITENESS  AND  CERTAINTY   IN   PLEADINGS. 

Demurrers  in  chancery  for  uncertainty.     See  Demurrers  IN  CHANCERY* 
Definitions. 

Definiteness,  247. 
Certainty,  248. 
Degrees  of  certainty. 

Certainty  to  common  intent,  248. 
Certainty  to  certain  intent  in  general,  248. 
Certainty  to  certain  intent  in  every  particular*  348* 
Object  of  and  reasons  for  certainty. 
Definiteness  of  issue,  248. 
Object  of  pleadings,  248. 
Certainty  a  common  requirement,  248. 
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DEFINITENESS   AND  CERTAINTY   IN   PLEADINGS— ait/iji«^^ 
Eifoet  af  nrfe  on  nod«iii  practice. 

Rule  under  codes  and  statutes,  248. 
Oeacral  iilmtratiCM. 

Declaration  or  complaint,  249. 

Certain  and  positive  avermenu,  349. 
Contractual  liability,  249. 
Nature  of  action,  249. 
Theory  of  right  to  recover,  249. 
Certainty  to  common  intent  suflScient,  249. 
Precise  nature  of  claim  to  be  stated,  25a 
Evidence  of  probative  matter,  250. 
Setting  forth  process,  250. 
Ultimate  facts,  250. 

So  that  evidence  may  be  introduced,  25a 
Syllogistic  accuracy  not  required,  251. 
Unnecessarily  redundant,  251. 
Inartistically  constructed,  251. 
Clerical  mistakes — omissions — several  counts,  151. 
Prescribed  forms,  251. 
Answer  or  plea  in  general,  251. 
Answer,  251. 

Same  particularity  as  in  complaint,  251. 
Answers  not  sufficiently  definite,  251. 
Sufficient  answers,  251. 
Denials,  251. 
Pleas,  252. 

Certainty  to  common  intent,  252. 
Statement  of  defense  filed  with  general  issue,  352. 
Pleas  sufficiently  certain,  252. 
Insufficient  pleas,  252. 
Dilatory  and  pleas  in  estoppel,  253. 
Set-offs,  counterclaims,  replications,  and  proposed  amendments,  :^£|5« 
Collateral,  irrelevant,  redundant,  and  immaterial  allegations,  253. 
Exhibits,  253. 
Specific  Illustrations. 

Jurisdictional  facts,  254. 

In  declaration  or  complaint,  254. 
In  plea  to  the  jurisdiction,  254. 
Place,  254,  255. 
Time,  255. 

In  general,  255. 
**  Heretofore,"  255. 
When  material,  256. 
Date  of  contract,  256. 
Particular  periods  of  time,  256. 
When  time  is  not  material,  256. 
Effect  of  videlicet y  256. 
Parties  and  persons.  257. 
Christian  names,  257. 
•'Said  "  parties,  257. 
Parties  plaintiff,  257. 
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DEFINITENESS   AND  CERTAINTY   IN   PLEADINGS. 
Speeific  illustrations— O^ff/mM/^/. 

Parties  defendant,  257. 

Capacity  in  which  defendant  is  sued,  257. 

Persons  other  than  parties,  257. 

Real  parties  in  interest,  257. 

**  Divers  persons,"  258. 

Name  and  style  of  claim,  258. 

To  whom  account  was  rendered,  258. 
Tille  or  authority,  258. 
Subject  matter  of  action  generally,  259. 

Description  of  property  involved,  259. 

Description  of  baggage,  259. 

Complaint  in  ejectment,  260. 

Allegations  of  quality,  quantity,  or  value,  260,  261. 

In  action  for  work,  labor,  and  services,  261,  262. 

In  trespass,  261. 
Fraud  and  false  representations,  262. 

Specific  facts  constituting  fraud,  262. 

General  allegation  of  fraud,  263. 
Usury,  263. 

Definite  facts  to  be  set  forth,  263. 

Facts  to  rebut  presumption,  263. 
Written  instruments,  263. 

Setting  forth  legal  effect,  363. 

Setting  out  entire  instrument,  263. 
Statutory  rights,  263. 

As  a  cause  of  action,  263,  264. 

As  a  defense,  264. 
Private  legislative  acts  and  municipal  ordinances,  164* 
Foreign  statutes,  264. 
Negligence  and  diligence,  265. 

Negligence,  265. 

Facts  within  knowledge  of  adversary,  265. 

Diligence,  265. 

Fires,  265. 
Court  records,  265. 

Setting  out  record  at  length,  265. 

Proceedings  in  same  court,  265. 

Allegation  of  former  recovery,  266. 
Contracts,  266. 

Whether  in  writing  or  by  parol,  266. 

Setting  forth  writing,  266. 

Giving  exact  words,  266. 

On  contract  in  foreign  language,  366. 

Subsequent  modification,  366. 

The  consideration,  266. 

Setting  forth  of  breaches,  267. 

Performance  of  conditions  precedent,  367, 
Libel  and  slander,  267. 
Divorce,  267. 
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DEFINITENESS  AND  CERTAINTY   IN   PLEADINGS. 
Cowinoii  forms  of  toMbiiteMts  uid  wieorlaiirty. 

Ambiguity  in  general,  267. 

So  that  isfue  can  be  taken,  267. 
Instances  of  arobigaity,  267,  268. 
Specific  statement  of  facts,  268. 
Ground  for  special  demurrer,  268. 
Motion  to  make  more  definite,  268. 
Aider  by  verdict,  268. 
Argumentative  denials,  268. 
Alternative  averments.  268. 
Pleading  bad.  268. 

Instances  of  alternative  pleading,  269. 
Subject  to  motion  to  make  more  definite,  ¥3f^ 
Demurrable  at  common  law,  269. 
Defect  not  cured  by  verdict,  269. 
Matters  of  interest,  269. 
Direct  averments,  269. 
Resulting  implications,  269,  37a 
Special  and  general  demurrer,  37a 
Recitals,  270. 

Hypothetical  statements,  270. 
Contradictory  statements,  27a 
Negatives  pregnant,  271. 
Information  and  belief,  271. 
Conclusions  of  law,  271. 
When  thf  rule  may  bt  relaxed. 
To  avoid  prolixity,  271. 

Facts  peculiarly  known  to  adverse  party,  37X. 
Pleadings  in  justices'  courts.  272. 
Ob|ection  for  indefinHeneu,  how  taken. 
At  common  law,  272. 

General  demurrer,  272. 
Under  code  procedure,  273. 
Demurrer,  273. 

In  some  states  ground  for  demurrer,  273. 
Defects  regarded  as  separate  grounds,  273* 
Requisites  of  demurrer,  274. 
Motion  to  make  more  definite  and  certain,  274. 
Scope  of  the  remedy,  274.  275. 
Exclusiveness  of  the  remedy,  276. 
The  rule  expounded,  277, 
Vagueness  of  bill  of  particulars,  277. 
Uncertainty  amounting  to  essential  omission,  37*v. 
Indefinite  allegation  of  injury,  277. 
Where  pleading  radically  defective,  278. 
Federal  follows  state  practice.  278. 
At  what  stage  of  the  proceedings,  278,  279. 
Motion  made  out  of  time,  279. 
Form  of  the  motion,  279. 
Notice  of  motion,  279. 

Order  granting  motion  and  e£fect  of  noncompliance,  279. 
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DEFINITENESS   AND   CERTAINTY   IN   PLEADINGS. 
Objection  for  IndofinHoness,  how  \Mktvk— Continued, 

Review  of  ruling  on  the  motion,  280. 

Direct  appeal  from  order,  280. 

Record  on  appeal,  280. 

Harmless  error,  280.  > 

Defects,  how  cured  or  waived,  280. 
By  amendment,  280. 
By  answer,  280. 

By  verdict  or  findings,  281,  282. 
By  statue  of  jeofails,  283. 
Waiver  by  proceeding  in  the  cause,  283. 
Doflniteiiess  and  certainty  in  equity  pleadings. 
The  general  rule,  283. 

Less  stringent  than  at  law,  283. 
General  certainty  usually  sufficient,  283. 
Construction  of  pleadings,  283. 
In  bills,  284. 

Greater  latitude  allowed  than  at  law,  284. 

General  certainty  sufficient,  284. 

Bill  to  open  settled  accounts,  284. 

Pleading  tender,  284. 

Indirect  or  implied  allegation,  284. 

Charge  in  general  terms,  284. 

Technical  words,  284. 

Allegation  warranting  production  of  evidence,  384,  385. 

Illustrations  of  definiteness,  285. 

Bill  should  tender  issue,  285,  286. 

Must  furnish  data  for  decree,  286. 

Positiveness,  286. 

Must  show  necessary  parties,  286. 

Aider  by  answer,  287. 

Avoiding  prolixity,  287. 

Plaintiff's  title  and  interest,  287. 

Bill  must  clearly  show,  287. 

Title  to  real  estate,  287. 

Title  to  personalty,  287. 

Description  of  realty,  288. 

Circumstances  of  time,  place,  and  manner,  388. 

Contradictory  allegations,  288. 

Alternative  averments,  288. 

Facts  within  defendant's  knowledge,  288. 
Defendant's  title,  interest,  and  residence,  289. 
Designation  of  parties,  289. 
In  bills  of  discovery,  289. 
Remedy  for  indefiniteness  or  jincertainty,  289. 

Special  demurrer,  289. 

Motion  to  dismiss.  289. 

Objection  on  appeal,  289. 

General  demurrer,  290. 

Preventing  relief,  290. 
In  pleas,  290. 
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DEFINITENESS  AND  CERTAINTY   IN   PLEADINGS. 
OtMteMit  uid  Mrtainty  in  eqnity  pleaMgt— G^jv/i j*»^</. 
Pleas  of  innocent  purchaser,  290. 
In  answers,  390. 

Not  same  as  in  bill,  290. 

Must  be  certain  and  direct,  390. 

Negatives  pregnant,  291. 

When  subject  to  exceptions.  291. 

Answer  setting  up  bona  fide  purchase,  39i« 

DE  INJURIA. 

See  cross  references.  293. 

DEMAND. 

See  cross  references,  392. 

Before  suing  in  detinue.     See  DlTINtTS. 

DEMURRERS. 

See  the  following  titles  in  this  Index:  Demurrers  at  Law  and  under  th£ 
Codes;  Demurrers  in  Chancery;  Demurrers  to  Evidence. 

Judgment  by  default  after  demurrer  ;  Default  where  judgment  is  on  demur^ 
rer  ;  Default  while  demurrer  is  on  file.     See  Defaults. 

Demurrer  for  indefiniteness  and  uncertainty.  See  DEFINITENESS  AND  CER- 
TAINTY IN  Pleadings. 

Demurrer  for  departure.     See  Departure. 

Disclaimer  instead  of  demurrer.     See  DISCLAIMERS. 

Demurrer  to  bill  of  discovery.  Sec  Discovery,  Production,  AND  Inspec- 
tion. 

DEMURRERS  AT  LAW  AND  UNDER  THE  CODES. 
Miiiitioii. 

An  objection  to  a  pleading,  396. 
Proceedings  equivalent  to  a  demurrer,  396. 
Classes  of  demurrers,  396,  297. 
As  a  plea  to  the  merits,  297. 
Answer  as  a  demurrer,  297. 
Raising  questions  of  proof,  297. 
Time  of  filing  pleading,  297. 
Not  a  substitute  for  plea  in  abatement,  397. 
Naturt  of  the  demurrer. 

Raises  only  questions  of  law,  297. 
Objections  must  appear  upon  face  of  pleading,  997. 
The  general  rule,  297,  298. 
Specifying  demurrers,  298. 
Pleading  demurred  to  controls,  298. 
No  resort  to  other  pleadings,  298. 
Exhibits  as  part  of  pleading,  299. 

Several  parts  of  pleading  not  referring  to  each  other,  300. 
Answer  and  demurrer  filed  together,  300. 
Demurrer  to  part  of  pleading,  300. 
Counts  in  declaration,  300. 
Pl:as  and  defenses,  301. 

Several  causes  of  action  in  one  complaint  separated  into  divisiooe, 
301. 
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DEMURRERS   AT  LAW   AND    UNDER   THE  CODES. 
Nature  of  th«  ^WMXfW— Continued, 
Demurrer  too  broad,  301. 

Declaration  good  in  cither  of  two  aspects,  302,  303. 
All  the  counts  bad,  303. 

To  whole  count  when  matter  is  divisible,  303. 
Demurrer  confined  to  parts  defective,  303. 
Where  several  breaches  are  assigned,  304 
Legal  capacity  of  one  of  several  plaintiffs,  304, 
Judgment  on  demurrer  too  large,  304.  305' 
General  demurrers  to  several  pleas,  305. 

General  demurrers  to  several  paragraphs  in  same  answer,  305, 
306. 
Kinds  of  domurrers. 

General  demurrer,  306. 
Definition,  306. 

Reaches  matters  of  substance,  306,  307. 
Plea  to  the  whole  count,  307. 

Plea  purporting  to  answer  part  of  declaration,  307. 
Form  in  which  action  is  brought,  307. 
Special  demurrer,  307. 

Points  out  specific  objection,  307. 
Reaches  formal  defects,  307. 
Unceruinty  and  ambiguity,  308. 
Argumentativeness,  308. 
Conclusion,  308. 
Defects  of  substance,  308. 
Pointing  out  defects,  309. 
Where  special  demurrers  are  abolished,  309. 
Statutory  demurrer,  309. 
In  general,  309. 

Statutory  grounds  exclusive,  309. 
Doctrines  in  the  various  states,  310,  311. 
Who  may  domur. 

For  misjoinder  of  defendants,  310,  311. 
For  misjoinder  of  plaintiffs,  311. 
For  misjoinder  of  causes,  311,  312. 
For  incapacity  to  sue,  312. 
Joindor  in  demurrer. 

Necessity  for  joinder,  312. 
Effect  of  refusal  to  join,  312. 

Conclusion  of  joinder  in  demurrer  to  plea  in  abatement,  3x2. 
A  mere  formality,  312. 
Nature  and  effect  of,  313. 
Time  for  rejoinder,  313. 
Waiver  of  joinder,  313. 
Objections  waived  by  joinder,  314. 
Form  of  demurrer. 

No  precise  form  necessary,  314. 
Requisites  of  valid  demurrer,  3I5, 
Statements  of  the  grounds,  315. 
Defects  of  substance,  315. 
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DEMURRERS  AT  LAW   AND   UNDER  THE  CODES. 
Form  of  demurrer— Of/inf//^. 

General  demurrer,  315. 
In  cases  of  special  demurrer,  315. 
Where  grounds  are  fixed  by  statute,  315. 
Insufficient  pleas,  316. 
Instances  of  sufficient  demurrers,  316. 
Demurrer  to  answer,  317. 
Instances  of  insufficient  demurrers,  317,  3x8. 
Defects  of  form,  318. 

Must  specifically  state  defects,  318. 
Causes  of  demurrer,  318. 
Defects  of  parties,  318. 
Demurrer  to  counterclaim,  319. 
Numbering  grounds  of  objection,  319. 
Joint  demurrers,  319. 

Where  one  paragraph  is  good,  319. 
Instances  of  demurrers  held  to  be  joint,  319. 
Several  demurrers,  320. 

Testing  sufficiency  of  each  paragraph  separately,  39a 
Instances  of  demurrers  held  to  be  several,  320. 
Joint  demwrer. 

Where  two  or  more  defendants  unite  in  demurring,  321. 
Overruled  if  good  cause  of  action  is  stated  against  any  one  party,  321. 
Specifying  grounds  of  demurrer. 

Where  demurrers  are  only  for  specific  causes  fixed  by  statute,  322. 
Defect  relied  on  to  be  pointed  out,  322. 
Demurrer  on  one  ground,  ruling  on  another  ground,  322. 
Statute  of  limitations,  323. 
Jurisdiction  of  person,  323. 
Jurisdiction  over  subject  matter,  323. 
Legal  capacity  to  sue,  323. 
Another  action  pending,  324. 
Inadequacy  of  remedy  at  law,  324. 
Prayer  for  relief,  324. 
Prior  adjudication,  324. 
Filing  of  demurrer. 

Pleading  not  filed  in  proper  time,  325. 
Waiver  of  failure  to  file  in  time,  325. 
Extension  of  lime,  325. 
Effect  of  demurrer. 

Constitutes  an  appearance,  326. 
Demurrer  on  file;  no  judgment  nil dicit^  326. 
Searches  the  whole  record,  326. 
The  general  rule,  326. 
To  what  extent,  326,  327,  328,  329. 

Demurrer  taken  as  a  general  demurrer,  328. 
Against  declaration  containing  one  good  count,  328. 
Against  several  pleas  where  one  is  good,  329. 
Against  one  good  paragraph  where  there  are  several,  329,  330. 
Demurrer  to  part  of  pleading,  330. 
Insufficiency  of  pleading  demurred  to  unavailing,  331. 
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DEMURRERS   AT   LAW   AND   UNDER   THE  CODES. 
Effect  of  ^WMktfW— Continued, 

After  demurrer  to  previous  pleading  overruled,  33X. 
Pleading  equivalent  to  demurrer,  331. 
When  pleading  is  insufficient  as  demurrer.  338« 
Not  carried  back  over  general  issue.  332, 
Demurrer  to  amended  pleading.  332. 
Demurrer  to  plea  in  abatement,  332. 
What  defects  reached,  333. 
Formal  defects,  333. 

Only  effective  against  defects  of  substance,  333. 
Defect  must  be  in  direct  line  of  pleading,  333. 
As  an  admission,  334. 

Admitting  facts  relevant  and  well  pleaded,  334* 

Reason  for  admitting  facts,  335. 
Extent  of  admissions,  336. 

Inferences  not  admitted,  336. 
Conclusions  of  law,  336. 
Legal  effect  of  written  instrument,  337. 
New  facts,  338. 
Matters  contrary  to  law,  338. 
When  admission  of  no  effect,  338. 
For  what  purpose  admission  used,  338. 
Defects  waived  by  demurrer,  338^. 
Formal  defects,  338. 
Defects  of  substance,  338. 
Plea  filed  without  leave,  339. 
Defects  of  parties,  339. 
Validity  of  process,  339. 
Hearing. 

Heard  before  trial  on  facts,  339, 
Several  demurrers  heard  at  same  time,  339. 
Waiver  by  failure  to  attend  and  argue,  339. 
Submission  without  argument,  340. 
Order  on  docket,  340. 
Notice  on  hearing,  340. 
Statute  of  limitations,  340. 
Another  action  pending,  340. 
Misjoinder  of  causes. 

For  improperly  uniting  causes,  34a 

Causes  improperly  united  in  separate  coumts  or  mingled  in  one  count, 

341. 
Remedy  by  motion  to  make  more  definite,  341. 
Taking  objection  by  answer,  342. 
Where  misjoinder  appears  on  face  of  pleading,  343. 
Demurrer  must  go  to  whole  pleading,  342. 
Two  or  more  good  causes  of  actioA  necessary,  342. 
Effect  of  sustaining  demurrer,  343. 
Want  of  sufficient  facts. 

Declaration  or  complaint,  343. 

As  a  ground  of  demurrer,  343. 

One  of  the  most  common  c&uses,  343,  344. 
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DEMURRERS  AT  LAW  AND   UNDER  THE  CODES. 
Want  of  sufRciont  WxA^Continued, 

Demurrer  to  plea  or  answer,  345. 
Demurrer  the  proper  remedy,  346. 
Construction  of  pleadings  on  demurrer,  346,  347« 
What  defects  reached  by,  347. 

Pleading  bad  in  substance,  347. 

Formal  defects,  348. 

Technical  objections,  348. 

Insufficient  allegation  of  title,  348. 

Statute  of  limitations,  348. 

Legal  cause  of  action,  348. 

Capacity  to  sue,  348. 

No  right  of  action  at  all,  348. 

Failure  to  show  privity  between  landlord  and  tenant,  349k 

Action  by  assignee,  349. 

Action  against  indorser,  349. 

Failure  to  allege  malice,  349. 

Action  for  money  had  and  received,  349. 

Demurrer  by  one  of  several  defendants,  349. 
Otmurrer  ort  tanus. 

Objections  raised  orally  at  the  trial,  349. 
Action  in  equity;  adequate  remedy  at  law,  349. 
Waiving  objections  raised  under  formal  demurrer,  %^ 
Presumption  indulged  to  sustain  pleading,  349,  350. 
Prayer  for  relief. 

When  demurrer  will  lie,  350. 
Failure  to  demand  all  relief,  351. 
Claiming  more  relief  than  plaintiff  entitled  to,  351. 
Failure  to  pray  for  precise  relief,  351. 
Failure  to  ask  relief  in  precise  form,  351. 
Asking  for  improper  or  inconsistent  relief,  351. 
Asking  for  relief  to  which  party  not  entitled  by  facts,  351,  359» 
Asking  relief  not  needed,  352. 
Asking  relief  not  grantable,  352. 
Erroneous  claim  of  damages,  35a. 
No  prayer  for  relief,  352. 
Objection,  how  made,  352. 
Effect  of  sustaining. 
Judgment,  352. 

At  common  law,  352. 

Statutory  amendments,  352. 

Demurrer  sustained  as  to  one  of  two  defenses,  353. 

On  demurrer  to  declaration  or  complaint,  353. 

On  demurrer  to  plea  or  answer,  354. 
Plea  in  bar,  354. 

On  demurrer  to  replication,  355. 

Effect  of  other  issues  pending,  355. 

Parlies  affected  by  judgment,  355. 

When  judgment  operates  as  a  bar,  356. 
Harmless  error,  356. 

Party  deprived  of  no  advantage,  356. 
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DEMURRERS   AT   LAW   AND   UNDER  THE  CODES. 
Effe€t  of  sustaining— C^7»/fVs»^^. 

Sustaining  demurrer  to  one  paragraph,  356. 

Sustaining  demurrer  to  one  of  several  pleas,  356,  357. 

Sustaining  demurrer  to  one  paragraph  of  answer  or  reply,  357, 
358. 

Where  defense  pleaded  is  permitted  to  be  shown,  358. 

Where  amended  pleading  is  filed,  359,  360. 

Where  ruling  is  changed,  360. 
Effect  of  overruling. 

Pleading  sustained,  360,  361. 
Interlocutory  judgment,  361. 
Pleading  over,  361. 

Pleading  over  on  leave  obtained,  361,  362. 

Leave  to  plead  over  discretionary,  362,  363, 

Terms  and  time  of  pleading  over  discretionary,  36|* 

Effect  of  pleading  over,  363. 
I  Demurrer  waived,  364. 

!  Statutes  obviating  waiver,  360. 

Error  in  overruling  demurrer  waived,  36$. 

Second  demurrer,  366. 
Judgment,  366. 

Demurrant  abiding  by  demurrer,  366. 

Default  judgment,  366. 

Determination  of* relief  grantable  unniecessttry,  36^. 
Review  on  appeal,  367. 

Reversible  error,  367. 

Overruling  demurrer  to  one  bad  paragraph,  3(17.- 

Judgment  not  on  bad  plea,  367,  368. 

How  harm  done  demurrant,  368. 

Harmless  error,  368,  369. 
Defects  not  readied  dy  demurriBr. 
Surplusage,  369. 
Redundancy,  369. 
Misnomer,  369. 

Uncertainty  and  indefiniteness,  37011 
Duplicity,  370. 
Repugnancy,  370. 
Inconsistency,  370. 
Argumentativeness,  370. 

Failure  to  make  separate  statements  and  aumt>er  them,  37a       * 
Alternative  allegation,  370. 
Failure  to  set  out  copy  of  instrument,  370. 
Failure  to  state  specific  damages,  370. 
Improper  venue,  370. 
Failure  to  state  time  and  place,  370. 
Clerical  error,  370. 
Verboseness,  370. 
Scandalous  matter,  370,  371. 
Answer  hypothetical,  370,  371. 
Pleading  not  signed  by  counsel,  371* 
Bill  of  particulars  omitted,  371. 
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DEMURRERS   AT   LAW   AND   UNDER  THE  CODES. 
Defects  not  reached  by  ^»mmt%t^Continued, 

Bill  of  particulars  too  vague,  371. 
Plea/«fj  darrein  continuance  not  in  time,  371, 
Allegation  on  belief,  371. 
Sufficiency  of  writ  of  habeas  corpus^  371. 
Misrecital  of  record,  371. 
Want  of  affidavit,  371. 
Defective  protestanao^  371. 
Contract  executed  on  Sunday,  371. 
Time  of  stating  account,  371. 
Failure  of  plaintiff  to  file  bond,  371. 
Description  of  properly,  371. 
Mistake  or  omission  of  place  of  residence,  37I« 
Defendants  sued  as  public  officers,  371. 
Improper  entitling  of  a  count,  371. 
Failure  to  state  name  of  corporation,  371. 
Objections  to  specification,  371. 
Filing  bill  out  of  time,  371. 
Defects  of  writ,  37a. 
Delects  waived  by  failure  to  demur. 
The  general  rule  stated,  372. 
Objection  to  counterclaim,  372. 
Defects  supplied  by  plea  or  answer,  372. 
Facts  sufficient  to  constitute  a  cause  of  action,  373. 
To  amended  pleading,  374. 
Want  of  jurisdiction,  374. 

Of  the  person,  374. 

Of  the  subject  matter,  374. 
Defects  of  parties,  374. 

Generally,  374, 

Misjoinder,  374. 

Of  plaintiffs,  374. 
Of  defendants,  375. 

Nonjoinder  of  parties,  375, 
Another  action  pending,  376. 
Incapacity  to  sue,  376. 

Objection  must  be  taken  by  demurrer,  376. 

Plaintiff  an  infant,  376. 

Plaintiff  an  idiot,  376. 
•  Plaintiff  a  married  woman,  377. 

Want  of  title  in  plaintiff,  377. 
Statute  of  limitations,  377. 
Misjoinder  of  causes  of  action,  377,  378. 
Uncertainty  and  ambiguity,  378. 
Duplicity,  378. 

When  waived  no  other  means  available,  378. 
Demurrer,  how  waived. 
The  rule  stated,  379. 
Trial  without  disposition  of  demurrer,  379. 

Going  to  trial  on  merit?,  379. 

Trial  on  one  plea  not  demurrer  to  another,  379. 
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DEMURRERS   AT   LAW  AND    UNDER  THE  CODES. 
Demurrer,  how  m^vi^^— Continued, 

Demanding  disposition  of  demurrer  on  motion  for  new  trial,  380. 

Hearing  demurrer  after  motion  for  new  trial  granted,  380. 

By  consent,  380. 
Other  pleadings  filed  while  demurrer  pending,  380. 

Demurrer  waived,  380. 

After  demurrer  sustained,  380. 

Failure  to  state  cause  of  action,  380. 
By  answering  amended  bill,  381. 
By  second  demurrer,  381. 
Demurrer  to  amended  and  supplemental  pleadings. 
To  amended  pleadings,  381. 

Demurrers  may  be  filed,  381. 

Must  be  directed  to  pleading  as  amended,  381. 

When  it  may  not  be  filed,  381, 

Waiver  of  demurrer  to  original  pleading,  382. 
To  supplemental  pleading,  382. 

Demurrer  cannot  be  filed  separately,  382. 

Supplemental  answer  as  distinct  defense,  382. 

Supplemental  complaint,  382. 
Demurrer  in  oonjunction  with  other  pleadings. 
Demurrer  and  plea  to  declaration,  382. 

Demurrer  to  one  part  and  plea  or  answer  to  another,  382. 

No  issue  of  law  and  of  fact  at  same  time,  382. 

Different  counts  and  paragraphs,  383. 

Where  different  statements  are  divisible,  383. 
Demurrer  and  reply  to  answer,  383,  384. 
Effect  of  pleading  and  demurring  to  same  pleading,  384. 
Amending  demurrers. 

Statute  applies  to  demurrers,  384. 

Adding  additional  ground,  384. 

Supplying  signature,  384. 

Changing  nature  of  general  demurrer  so  that  it  is  special  demurrer,  384. 

Where  demurrer  does  not  go  to  merits,  385. 

Amended  demurrer  taken  as  to  pleading  to  which  original  was  filed, 

385. 
Withdrawal  ot  demurrer. 

Right  to  withdraw,  385. 

What  equivalent  to  withdrawal,  385.  % 

Demurrer  frivolous,  385. 
After  court  has  intimated  opinion,  385. 
After  it  has  been  sustained  or  overruled,  385. 
Effect  of  withdrawal,  385. 
Frivolous  demurrer. 
Nature  of,  385. 

A  demurrer  clearly  untenable,  385. 

Demurrer  for  cause  not  provided  by  code,  386. 

Demurrer  for  incapacity  to  sue,  386. 

Demurrer  unsupported  by  authority,  386. 

Demurrer  to  replication,  386. 

Demurrer  indicates  bad  faith  or  intent  to  delay,  386. 
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DEMURRERS   AT  LAW  AND   UNDER  THE  CODES. 
Frivolous  ^mirfW— Continued, 

Not  frivolous  because  it  cannot  be  sustained,  387. 

Question  fairly  admitting  of  debate.  387. 
Remedy,  387. 

Perversion  of  ends  of  pleading,  387. 

Striking  out  upon  motion,  387. 

Entering  judgment  in  favor  of  other  party,  387. 

Nature  of  motion  for  judgment,  388. 

Default  judgment,  388. 

Notice  of  motion  to  strike  out  or  for  judgement,  388. 

Appeal  from  judgment  on  frivolous  demurrer,  388. 
Pleading  over,  388. 

Usually  permitted,  388. 

Affidavit  of  merits,  388. 

Leave  upon  terms,  388. 

Time  for  answering,  388. 
ttriklng  domurror  fron  Mot. 

Defective  demurrer,  389. 
Frivolous  demurrer,  389. 
Demurrer  irregularly  interposed,  389. 
Demurrer  only  to  part  of  defense,  389. 
For  nonentry,  389. 

Demurrer  wrongly  filed  pending  trial  and  without  leave,  389. 
Demurrer  containing  auperflooas  specifications,  389. 
Conttniotioii  of  ptoading  on  iowwrof. 

Fair  and  reasonable  intendment  indulged,  389. 

Implied  facts,  390. 

No  inference  in  support  of  bad  pleading,  390* 

DEMURRERS   IN    CHANCERY. 
Doflnitioii,  393. 
Ntture  and  offioo  of  domurror. 

An  answer  in  law  to  the  bill,  395» 

Object  to  save  costs  and  time,  393. 

Void  on  proposition  of  law,  393. 

Founded  on  matters  apparent  on  face  of  bill,  393. 

General  rule,  393. 

Matters  not  apparent  shown  by  plea  or  answer,  394. 

Speaking  demurrers,  394. 
When  demurrer  necessary,  395. 

Where  complainant  has  no  right  to  answer,  395. 

Objection  to  the  equity  of  plaintiff's  claim,  395. 
To  what  pleadings  demurrer  lies,  395. 

To  bill.  395. 

To  answer,  395. 

Pleas  and  replication*,  395^  396* 
Admissions  by  domurror. 

What  matters  admitted,  396. 

Facts,  396. 

Instances  of  facts  admitted,  396. 

Consistency  between  averments,  397. 
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DEMURRERS   IN   CHANCERY. 
Admissions  by  Atmaxtw-— Continued. 

Inferences  and  conclusions  of  law,  397. 
Fraud,  398. 

Effect  of  instrument,  398. 
Effect  of  record  pleaded,  398. 
Effect  of  statute,  39S. 
Matters  impossible  in  law,  398. 
For  what  purpose  admission  used,  398. 
Against  whom  admission  operates,  398. 
Demurrers  to  relief  and  discovery,  398. 
Demurrers  to  relief. 

Divided  into  three  classes,  399. 
To  the  jurisdiction,  399. 
Subject  matter,  399. 

Matter  not  cognizable  in  court  of  equity,  399. 
Some  other  court  having  jurisdiction,  399. 
To  the  person  of  plaintiff,  399. 
Personal  disability,  399,  400. 

Defect  of  title  to  character  in  which  plaintiff  sues,  400. 
To  matter  of  bill,  400. 
Substance,  400. 

Classes  of  demurrers  as  to  substance,  40a 
.  Want  of  title  in  plaintiff,  400. 
Generally,  400,  401. 
One  of  several  plaintiffs,  401. 
Triviality  of  subject  matter,  402. 

Matter  beneath  dignity  of  court,  402. 
Regulations  as  to  minimum  amount^  40a. 
Exceptions  to  the  rule,  403. 
Defect  of  parties,  403. 
Misjoinder  of  parties,  403. 
Multifariousness,  403. 
Limitations  and  laches,  403. 

Objection  by  demurrer,  403. 
Must  appear  from  bill  itself,  404. 
Where  relief  sought  is  based  on  fraud,  404. 
Laches,  404,  405. 
Illustrations  of  laches,  405. 

Demurrer  for  delay  short  of  statutory  period,  406. 
Statute  of  frauds,  406. 

Action  by  demurrer,  406. 
Trusts  in  realty,  406. 
Rule  in  England,  406. 
Admission  by  demurrer,  407. 
Intendment  that  agreement  was  in  writing,  407. 
Another  suit  pending,  407. 
Form,  407. 

Defect  availed  of  by  demurrer,  407. 
Statutory  exceptions,  407. 
Formal  allegations,  407. 

Omission  of  defendant's  name  from  prayer  for  process,  407. 
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DEMURRERS   IN   CHANCERY. 
Demurrtrt  to  rt\\i\—Continuid. 

Omission  to  state  plaintiflTs  residence,  407. 

Failure  to  state  facts  positively,  408. 

Uncertainty,  408. 

Want  of  ofifer  to  do  equity,  408. 

Waiver  of  penalties  or  forfeiture,  408. 

Want  of  signature,  408. 

Want  of  verification,  409. 
Denmrrtrt  to  ditoovory. 

Purpose  of  demurrer,  409. 
Usual  grounds  of  demurrer,  409. 
Demurrers  to  discovery  seldom  used,  409. 
Objootions  not  propor  for  doflNirrer. 

That  bill  has  not  been  served,  409. 
That  there  has  been  irregularity  in  filing,  409. 
Remedy  by  motion  to  strike  from  files,  409. 
Surplusage,  409. 
Relevant  matter,  409. 
Scandal  or  impertinence,  409. 
Objections  to  be  raised  by  exceptions,  41a 
Functions  of  gonoral  and  speoiti  demurrert. 

Defects  reached  by  general  demurrers,  410. 
Statutory  provisions  relating  to  special  demurrer,  411. 
Defects  reached  by  special  demurrer,  411. 
Construction  of  bill  on  demurrer. 

Allegations  construed  most  strongly  against  pleader,  4Xt« 
Inconsistent  statements.  411. 
Ambiguous  statements,  411. 
Statute  of  limitations,  411. 
Incapacity  to  make  contract,  41a. 
Exception  to  rule  in  Tennessee,  412. 
Wlio  may  demur. 

For  misjoinder  of  parties,  412. 
When  each  defendant  may  demur,  412. 
For  multifariousness,  412. 
Joint  demurrers. 

Good  as  to  one  and  bad  as  to  another,  412. 
Sustained  as  to  one  and  overruled  as  to  another,  412. 
Rule  applicable  only  where  defendants  demur  specially,  4I3, 
Demurrer  ore  tonus. 

Causes  assigned  orally,  412. 

Assigning  other  causes  at  the  argument,  412. 

Demurrer  to  be  coextensive  with  demurrer  on  record,  413. 

Does  not  lie  to  part  of  bill,  413. 

No  demurrer  ore  tenus  on  ground  not  made  subject  of  record,  413, 

Demurrer,  413. 

Only  allowed  for  new  cause,  413. 

For  want  of  equity,  413. 

Costs,  413. 

Defect  of  parties,  413. 
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Demurrer  In  conjunction  with  other  defenses. 

Several  defenses  permissible,  413. 

Different  defenses  to  different  parts  of  the  bill,  413. 

Demurrer  to  discover  an  answer  to  relief,  413. 

Statutory  change  of  rule,  414. 

Demurrer  to  part,  plea  or  answer  to  remainder,  414. 
Demurrer,  when  overruled  by  plea  or  answer,  414. 

General  rule,  414. 

Statutory  change  of  rule,  415. 
Incorporating  demurrers  in  answers,  415,  416. 
Demurrer  too  extensive,  bad. 

Demurrer  bad  in  part  is  bad  in  ioto,  416. 
General  demurrer  in  conjunction  with  special  demurrer,  417. 
Demurrer  to  whole  bill,  part  of  which  is  good,  417. 
Demurrer  not  good  to  full  extent  to  which  it  goes,  417,  418. 
Applications  of  the  rule,  418. 

Where  there  are  several  grounds  for  relief,  418. 

Where  any  part  of  relief  sought  is  grantable.  418,  419. 

Where  both  relief  and  discovery  are  sought,  419,  42a 

Demurrer  too  extensive  as  to  parties,  420. 
Frame  of  demurrer. 
Title,  420. 

Must  be  properly  entitled,  420. 

Demurrer  to  amended  bill,  420. 

Demurrer  accompanied  by  plea  or  answer,  42<X 
Protestation  clause,  420. 

Causes  of  demurrer,  421. 

Causes  must  be  stated.  421. 

Where  demurrer  is  general,  421. 

Specifying  extent,  421. 

Partial  demurrer,  421. 

Specific  application.  422. 
Prayer  for  judgment,  422. 
Signature,  422. 
Oath,  422. 

Not  required  in  absence  of  statute,  423. 

That  demurrer  is  not  for  delay,  423. 

Special  statutory  requirements,  423. 
Filing  demurrers. 

Time  of  filing,  423. 

After  time  has  expired,  424. 

Obtaining  special  order  for  further  time,  424. 

Demurring  on  general  order  for  further  time  to  answer,  424. 
After  answer,  424. 

Failure  to  file  in  time;  how  availed  of,  424,  425. 
Setting  down  demurrer  for  argument  and  hearing,  425. 
No  formal  joinder,  425. 
Demurrer  set  down  for  hearing,  425. 
Only  English  practice,  425. 
How  regulated  by  statutes  and  rules,  425. 
Admissions  on  hearing,  426. 

1047  Volume  VI. 


INDEX. 

DEMURRERS   IN   CHANCERY, 
niillf  ^mmwtt'-ConHnutd^ 

Original  and  amended  bill  considered  one  on  hearing,  4a6. 
Where  demurrer  is  incorporated  in  answer,  426. 
Suttaining  dtmurrer. 

To  part  of  bill,  436. 
To  whole  bill.  426. 

Bill  out  of  court,  436. 

Amendment  before  allowing  demurrer,  437. 
Amendments,  427. 

Generally,  427. 

What  defects  amendable,  427. 

Usually  discretionary,  427. 

Application  for  leave  to  amend,  428. 

Failure  to  amend  within  time  limited,  428. 

Effect  of  amendment,  428. 
Sustaining  demurrer  on  appeal,  428. 
Effect  of  final  decree  on  sustaining  demurrer,  429. 
Ovtrruling  demurrtr. 

Second  demurrer,  429. 

Not  so  extensive  as  first,  429. 

Demurrer  overruled  by  implication,  439. 

Leave  to  file  second  demurrer,  429. 

Amendment  of  demurrer  too  extensive,  439. 

Demurrer  to  amended  bill,  430. 
Answer  after  demurrer  overruled,  430. 

Final  decree  not  entered,  430. 

Right  to  answer  on  obtaining  leave,  431. 

Answer  to  part  and  demurrer  to  part,  431. 

What  may  be  set  up  by  answer,  431. 

Making  same  defense  by  plea,  431. 

Objection  sometimes  raised  by  hearing,  433. 

Obtaining  leave  to  answer,  432. 
Overruling  demurrer  on  appeal,  432. 

Discretion  of  appellate  court,  432. 
Effect  of  final  decree  on  overruling  demurrer,  433. 
Dtfeots  waived  by  failure  to  demiir. 
Defects  of  substance,  433. 
Defect  not  cured  by  answer  or  proof.  433. 
Formal  defects,  433. 

Waived  by  failure  to  demur,  433. 

Demurrer  to  supplemental  bill,  434. 

Misjoinder  of  parties,  434. 

Multifariousness,  434. 

Inconsistency  and  repugnancy,  434. 

Adequate  remedy  at  law,  434. 
Demurrers  to  amended  bills. 

Amended  bill  subject  to  demurrer,  435. 
Where  demurrer  to  original  bill  has  been  overruled,  435. 
Where  amendment  is  consistent  with  original  bill,  435. 
Demurrers  to  bills  not  original. 

Introductory  statement,  435. 
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Demurrers  to  bills  not  wK^iaS^Continued. 

Supplemental  bills,  435. 

PUintifif  not  entitled  to  file  bill,  435. 

Bill  founded  on  matters  arising  prior  to  original  bill,  435. 

Bill  making  new  and  distinct  case,  436. 

Person  not  a  party  to  original  bill,  436. 
Bills  of  revivor,  436. 

Want  of  privity,  436. 

Want  of  sufficient  interest,  436. 

Imperfection  or  defect  in  frame  of  bill,  436. 

Want  of  proper  parties,  436. 
Bills  of  revivor  and  supplement,  437. 
Cross  bills,  437. 

Bills  to  set  aside  decrees  for  fraud,  437. 
Bills  to  enforce  decrees,  437. 

DEMURRERS  TO  EVIDENCE. 

See  also  Directing  Verdict;  Dismissal,  Discontinuance,  and  Non- 
suit. 
Introduction. 

Use  of  the  practice,  439. 
Constitutionality  of  practice,  439. 
Definition,  439. 
Office  of  demurrer. 

To  withdraw  case  from  jury,  439. 

To  obtain  judgment  of  court  as  to  sufficiency  of  facts,  440. 
For  variance  between  pleading  and  proof,  440. 

Distinguished  from  verdict  and  decision  on  motion  for  new  trial,  440. 
Who  may  demur. 

Either  party,  440. 

Demurrer  only  applicable  to  evidence  of  party  holding  affirmative, 
440. 
EffM  of  demurrer. 

What  is  admitted,  441. 

All  facts  which  evidence  tends  to  prove,  441. 
Fa(ts  of  which  there  is  any  evidence,  441. 
Bill  or  reasonable  inferences  from  facts,  442. 
Inferences  by  the  court,  443. 
What  is  waived,  444. 

Demurrant's  evidence,  444. 
General  rule,  444. 

Burden  of  issue  resting  on  demurrant,  444. 
Exceptions,  444. 
Evidence  of  demurree  favorable  to  demurrant,  445. 
Withdrawal  from  consideration,  445. 
Reconciling  conflicting  evidence,  445. 
Objection  to  competency  of  evidence,  445,  446. 
Objections  to  pleadings,  446. 
As  an  estoppel,  446. 
Joinder  In  demurrer. 

Necessity  for,  446. 

When  joinder  may  be  compelled,  446. 
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DEMURRERS  TO  EVIDENCE. 
JoilMler  in  ^MMltnx— Continued, 

Where  evidence  is  in  writing,  447. 
Where  evidence  is  parol,  447. 
Right  of  party  to  join,  447. 
Where  evidence  is  vague  and  uncertain,  447. 
Right  to  title  where  party  demurring  makes  proper  Admis- 
sions, 448. 
Rule  in  Virginia  and  West  Virginia,  448. 
Effect  of  refusal  to  join,  449. 
Where  evidence  is  partly  oral  and  partly  written,  449. 
Wttlidriwal  of  demurrer. 

May  be  permitted  before  trial,  449. 

Defendant  may  withdraw  denial  of  fact  and  demur  to  it  as  evidence, 

449- 
Form  of  demurrer. 

Directed  to  whole  of  adverse  party's  evidence,  449. 

To  be  in  writing,  449. 

Approved  forms  of  demurrer,  450. 

What  should  appear  in  demurrer,  450. 

Setting  out  evidence  on  both  sides,  450. 

Where  evidence  is  written,  450. 

Parol  evidence,  451. 

Stating  inferences,  451. 

Stating  only  facts  deducible,  451. 
Proceedings  after  joinder. 

What  questions  to  be  considered,  451. 
Assessment  of  damages,  451. 

Directing  conditional  verdict,  451. 

Discharging  jury  and  leaving  damages  for  another  jury,  45X, 

Court  assessing  damages  by  consent,  452. 

Submission  to  jury  that  heard  evidence,  452. 

Liquidated  damages,  452. 
When  demurrer  should  be  sustained,  452. 

Court  satisfied  upon  the  facts,  452. 

Where  any  evidence  at  all  to  sustain  issue,  453. 

Evidence  such  as  to  warrant  court  in  setting  aside  verdict,  453. 
When  demurrer  should  be  overruled,  453. 

Evidence  to  establish  prima  facie  case  for  plaintiff,  453. 

Evidence  tending  to  sustain  party  having  burden  of  issue,  453. 

Where  jury  might  have  found  verdict  on  evidence  against  demur- 
rant, 453.  454. 

Unless  there  has  been  total  failure  of  proof,  454. 

Instructions  in  nature  of  demurrer  to  evidence,  454. 
The  judgment,  455. 

Demurrant  allowed  to  put  in  evidence  after  demurrer  overruled, 
455. 

Practice  to  render  final  judgment,  455. 

Reopening  merits  and  retrial  of  issues  by  jury,  455. 

Setting  aside  demurrer  and  awarding  new  trial,  455. 

Demurrer  sustained  and  judgment  final,  455. 
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Effect  of  introducing  evidence  after  demurrer  overruled. 

Error  in  overruling  demurrer  cured,  455. 
Waiver  of  right  to  rely  on  error,  456. 
Demurrers  to  evidence  in  criminal  practice. 
Infrequent  occurrence,  456. 
Right  to  demur,  456. 
Practice  not  to  be  encouraged,  456. 
Discretion  of  court,  456. 
Not  permitted  except  by  consent,  456. 
Proceedings  analogous  to  demurrers  in  evidence. 
Motion  to  exclude  evidence  from  jury,  456. 
Motion  to  nonsuit,  457. 
Motion  to  set  aside  verdict,  457. 
Motion  to  direct  verdict,  457. 
Submission  on  agreed  facts,  457. 
Admission  by  defendant  of  plaintifiTs  evidence,  457. 
Appeal. 

Bill  of  exceptions,  457. 
Demurrer  part  of  record,  457. 
Review,  457. 

When  judgment  will  be  reversed,  457f  458. 

Improper  refusal  to  compel  joinder,  458. 

Rendering  judgment  without  joinder,  458. 

Sustaining  demurrer  without  argument,  458. 

Preponderance  of  evidence,  458. 

Harmless  error,  458,  459. 

Final  judgment  by  appellate  court,  459. 
DENIALS. 

See  cross  reference,  46a 

DEPARTURE. 
Definition. 

Matters  not  pursuant  to  previous  pleading,  460,  461. 

Subsequent  pleading  must  fortify  first,  461. 

Recovery  allowable  only  on  cause  of  action  stated  in  petition,  461. 

Rejoinder  must  conform  to  plea,  461. 
Departure  in  plaintifTs  pleadings. 

The  general  rule,  461. 

Office  of  replication  or  reply,  461. 

Test  of  departure,  462. 

Reformation  or  modification  of  instrument  declared  on,  462. 

Declaration  alleging  performance — replication  as  excuse  for  nonper- 
formance, 462. 

Assignment  of  new  promise.  463. 

Assignment  of  different  breach,  463. 

Change  of  ground  in  point  of  law,  463. 

Departure  as  to  parties,  463. 
Departure  in  defendant's  pleadings. 

Setting  up  other  ground  of  defense,  463. 

Departure  to  plea  of  performance,  464. 

Departure  to  plea  of  no  award,  464. 

Departure  to  plea  of  non  damnificatus ^  465. 
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DEPARTURE. 

New  matters  In  piMihift— wImii  ii#  dt|MMlirt. 

Plaintiff's  pleadings,  465. 

New  matter  not  inconsistent  may  be  introduced,  465. 

New  matter  explaining  and  supporting,  465. 

Replication  of  a  different  right,  466. 

Reply  alleging  counterclaim,  466. 

Variance  in  matter  of  inducement,  467. 

New  assignment,  467. 
In  defendant's  pleadings,  467. 
Yarianot  in  inmiaterial  nMlleri. 

When  variance  not  a  departure,  467. 
Variance  as  to  time  or  place,  467. 
An  assault  and  battery,  468. 
In  action  on  covenant,  468. 

Time  immaterial  in  declaration  made  material  by  plea,  468. 
Variance  from  allegation  that  instrument  is  under  seal,  468. 
How  taken  advantage  of. 

By  general  demurrer,  468. 
By  motion  to  strike  out,  469. 
By  objection  in  filing  pleading,  469. 
How  eured. 

By  verdict,  470. 

By  pleading  over,  47a 

By  taking  issue,  470. 

DEPOSIT  IN  COURT. 
See  cross  reference,  471. 

DEPOSITIONS. 

Scope  of  article,  476. 

Definition,  476. 

Origin  and  development  of  the  use  of  depotltiont. 

In  equity,  477. 

At  common  law,  477. 

Power  of  courts  in  this  country,  478. 

Strict  construction,  479. 
Right  to  take  deposition. 

Rests  upon  statutes  and  rules,  479. 

Sole  witness  having  knowledge  of  facts,  479. 

In  all  civil  proceedings,  480. 

In  probate  courts,  480,  481. 

In  criminal  proceedings,  481. 
Who  entitled  to  exercise  the  right. 

Either  party,  481. 

Beneficial  interest.  481. 

Both  parties  taking  deposition  of  same  witness,  481. 

New  commission  to  examine  on  matter  not  touched  on,  481. 

Deposition  of  codefendant,  482. 
Whose  deposition  may  be  taken. 

Witnesses,  482. 

Instances  of  different  witnesses,  483. 

Adverse  party,  482. 
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DEPOSITIONS. 

Whose  depositioii  may  be  \A»ik^ConHnued. 

Officer  of  corporation,  482. 
Nonresident  party,  483. 
Party  taking  his  own  deposition,  483. 
Fugitive  from  justice,  483. 
Female  party,  483. 
When  the  deposition  may  be  taken. 

No  general  doctrine;  wholly  statutory,  483. 
Instances  of  time  when,  483,  484. 
Action  must  be  pending,  484. 
Before  process  returned  or  issue  joined,  485. 
Before  answer,  485. 
Pending  demurrer,  485. 
Prior  to  or  during  term,  486, 
Pending  trial,  486,  487. 
Additional  time  to  adverse  party,  487. 
Return  before  final  decree,  487. 
In  chancery,  487. 
Depositions  upon  oommission  and  interrogatories. 
The  commission,  487. 
Right  to  issue,  487. 
Application  for,  487 

Who  may  make,  487. 
Delay  in  applying,  487. 
The  affidavit.  488. 

Failure  to  make  affidavit;  excuse,  488,  489. 
Issuance  of  commission,  489. 
At  what  time,  489. 
By  whom  issued,  489. 
As  a  matter  of  right,  490. 
Issuance  by  clerk,  490. 
Issuance  in  vacation,  490. 
Notice  and  interrogatories,  491. 
How  served,  491. 
Naming  commissioner,  491. 
When  second  notice  unnecessary,  491. 
Issuance  upon  condition  as  to  cross  examination,  492. 
Form  and  sufficiency,  493. 

Sufficient  to  give  power  to  commissioner,  493. 

Signature  of  clerk,  492. 

Annexing  statutory  provision,  492. 

Seal.  493. 

Name  of  appointee,  493. 

Person  having  authority  should  be  named,  493. 
Omission  by  consent,  493. 
Variance,  493. 

Naming  in  the  alternative,  494. 
Sufficient  designation,  494. 
Designation  by  title  of  office,  494. 
Residence  of  commissioner,  494. 
Names  of  witnesses,  494. 

1053  Volume  VI, 


INDEX. 

DEPOSITIONS. 

Depositions  upon  oommisslon  and  interrogatoriot— C^^'mm/i^. 

Style  of  cause,  495. 

Effect  of  irregularities,  495. 
Sufficient  form,  495. 
Name  of  parties,  495. 
Interrogatories,  495. 

Filing  before  commission  goes  out,  495* 

Settling  interrogatories,  496. 

Notice  of  interrogatories,  496. 

Amendment  of  return,  496. 

Proof  of  notice,  496. 

Waiver  of  notice,  496. 

Commission  issuing  before  expiration  of  period  allowed  for  filingr 
cross  interrogatories,  496,  497. 

Additional  commission  to  cross  examine,  497. 

Cross  examination  filed  before  commission  issues,  497. 

Interrogatories  filed  before  notice,  497. 

Absence  of  cross  interrogatories — presumption,  497. 
Lttttrs  rogatory. 

Definition,  497. 

Distinguished  from  commission,  497,  498. 
Origin,  498. 
Tho  officer. 

Person  authorized  by  law,  499. 
In  what  capacity,  499. 
Impeaching  officer's  authority,  499. 
Effect  of  stipulation,  499. 
Clerk  of  court,  499. 
Judge  in  another  state,  499. 
Justice  of  the  peace,  499. 
Magistrate's  appointment,  500. 
Commissioner  of  state,  500. 
Stipulation;  waiver,  500. 
Officer  named  in  notice,  500. 
Relation  of  officer  to  parties,  500. 

Agent  or  attorney  of  party,  500. 

Former  appearance  as  counsel,  50a 

Occupying  office  with  attorney,  501. 

Relationship  to  parties,  501. 

Interest  in  event  of  suit,  501. 

Presumption  of  officer's  eligibility,  501. 
Under  commission,  502. 

Nature  of  authority,  502. 

Who  may  be  appointed,  502. 
Designation  in  the  commission,  502. 
Execution  by  commissioner  not  named,  503. 

Power  cannot  be  delegated,  502. 

Commission  should    appear  to  have  been  executed  by  person 
named,  502. 

Joint  commission,  503. 
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Notice  of  taking  depositions. 

Necessity  of  notice,  503. 
Of  time  and  place,  503. 
New  notice,  504. 

Particular  statute  or  prevailing  practice,  504,  505. 
Waiver  of  notice,  505. 

By  implication,  505. 

By  personal  presence,  505. 

By  cross  examination,  506. 

By  other  acts  or  omissions,  5o6« 
Who  required  to  give  notice,  506. 
Requisites  and  sufficiency,  507. 

Usually  regulated  by  statutes  or  rules,  507* 
Instances  of  sufficiency,  507. 
Naming  the  court,  508. 
Naming  title  of  cause,  508. 
Naming  the  officer,  50S. 
Naming  the  witnesses,  509. 
Giving  the  time,  509. 
Giving  the  place,  510. 
Stating  reason  for  talcing  deposition,  Sia 
Stating  residence  of  witnesses,  510. 
Prefixing  rule,  510. 

Stating  different  days  and  places,  510,  511. 
Particularity  required,  511,  512. 
Sufficiency  of  description — instances,  51a. 
Signature,  513. 
Clerical  errors,  513. 
Waiver  of  defects,  513. 
Appearance  and  protest,  513. 
Objection  before  examination,  514. 
Service  of  notice,  514. 

In  general — on  whom  made,  514,  5I5, 
Service  must  be  statutory,  515. 
Service  by  copy,  515. 
Reading  the  notice,  516. 
Notice  to  special  bail,  516. 
Service  on  corporations,  516. 
Substituted  service,  516,  517. 
Proof  of  service,  517. 

By  return  of  officer,  517. 

By  person  who  delivered  notice,  517. 

Sufficiency  of  return,  517. 

Presumption,  517. 

Contradiction  of  return,  517. 

Proof  by  parol,  518. 
Where  several  defendants,  518. 
Reasonableness  of  notice,  519. 
General  rule,  519. 
Dependent  on  circumstances,  519. 
Determination  of  reasonableness,  519. 
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Notice  of  taking  Av^mwa^Continued. 

Distance,  traveling  conveniences,  519,  saa 
Foreign  country,  520. 
Parties  in  same  city.  520. 
Time  for  travel,  521. 
Computation  of  time,  521. 
Question  for  court,  522. 

Where  notice  is  insufficient  or  unreasonable,  53a. 
Procoodingt  before  the  officer. 

Procuring  the  witness  to  testify.  522,  523. 
Witness  not  subpoenaed,  523. 
Refusal  of  witness  to  appear,  523. 
Enforcing  attendance,  523. 
Time  of  taking,  524. 

Time  designated  in  notice,  524. 
Notice  covering  several  days,  534. 
Legal  holiday,  524. 
Between  certain  hours,  524. 
Opening  within  hours,  534. 
Under  order  of  court  fixing  time,  524. 
After  term  to  wWch  it  is  returnable,  524. 
Time  fixed  by  agreement,  524. 
Adjournments,  525. 

Power  to  adjourn  from  day  today,  $25. 

Inability  to  finish  on  day  designated,  525. 

Sunday  intervefitng,  525. 

Reason  for  adjourning,  525. 

Adjournment  without  beginning  the  taking,  525.  ' 

Length  of  adjournment,  526. 
Place  of  taking,  526. 

Place  designated  in  notice,  526. 
Adjournment  to  another  place,  527. 

In  one  of  the  counties  to  which  commissions  directed,  537. 
How  the  testimony  should  be  taken,  527. 
Presence  of  witness  before  officer,  527. 
Deposition  previously  prepared,  527. 
Conduct  disbarring  attorney,  528. 
Written  interrogatories — duty  of  officer,  538. 
Previous  inspection,  528. 
Through  interpreter,  528. 
By  whom  written,  528. 

Purpose  to  procure  real  evidence,  538. 

In  shorthand,  528. 

Typewritten,  529. 

By  person  related  to  party,  529. 

By  disinterested  party,  529. 

By  clerk  to  commissioner,  529. 

By  attorney  of  party  procuring  deposition,  539. 

By  agent  of  party,  530. 

By  party  himself.  530. 

Questions  largely  governed  by  statutes,  530. 
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Proceedings  before  the  officer— Oif/fif«^<^. 

Presence  of  parties,  530. 

Opportunity  to  cross  examine,  530. 
Privilege  of  cross  examining,  530. 
Party  refused  admittance,  530. 
Deposition  upon  written  interrogatories,  531* 
Reading  over  to  witness,  531. 
The  oath,  532. 
Return  of  deposition. 

When  returned,  532. 

Within  certain  time,  532. 
Effect  of  rules  of  court,  532. 
Statute  merely  directory,  533. 
How  returned,  533. 

To  and  by  whom,  533. 
Duty  of  officer,  533. 
To  clerk  of  court,  533. 
Reception  by  deputy  clerk,  533. 
Place  of  trial  changed,  533. 
Term  of  court  abolished,  533. 
To  counsel,  533. 
Delivered  by  party,  534. 
Delivered  by  private  hands,  534. 
Delivered  to  postmaster,  534. 
Name  of  cjerk  misspelled,  534. 
Scaling,  534. 

Securely  enclosing  deposition,  534. 
Mutilated  or  unsealed  return,  534. 
Superscription  on  envelope,  535,  536 
Annexing  papers,  536. 
Retaining  until  delivered,  537. 
Presumptions,  537. 
Caption. 

Definition,  537. 

Use  of  word  ''caption  " — explanatory  note,  537. 
Necessity  for  and  use  of,  537,  538. 
Proper  facts  otherwise  appearing,  538. 
Sufficient  certainty  as  to  parties,  538. 
Name  of  the  court.  538. 
Official  character  of  officer,  538. 

Showing  kind  of  action,  538.  ' 

Indicating  time  of  taking  deposition,  538. 
Aider  of  omissions  in  caption,  539. 
Certificate. 

Necessity  for,  539. 

Where  there  are  several  witnesses,  539. 

Requisites  of,  539. 

Identity  and  qualification  of  officer,  539. 
His  authority,  539. 
Due  qualification,  539,  540. 
Discrepancy  in  name  of  officer,  540. 
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CertMcati— CVw/fUM/^. 

Establishing  identity  of  person  serving  certificate,  $40. 

Presumption  as  to  administration  of  oath,  540. 

Certificate  as  prima  facie  proof  of  identity,  540. 

Setting  out  office,  541. 

Absence  of  disqualification,  541. 

Deposition  taken  without  authority,  541. 
Seal  and  authentication,  542. 

Necessity  of,  542. 

Place  of  sealing,  542. 

Effect  of  absence  of  seal,  542. 

Authority  otherwise  shown,  542. 

Authentication  by  deputy,  542. 

Sufficiency  of  authentication,  543. 

Authenticating  official  character,  543. 
Form,  543- 

Statutory  form,  543. 

Noncompliance  wi)h  domestic  statutes,  544. 
Substantially  following  statute,  544. 
No  technical  form  prescribed,  544. 
Indorsement  on  commission,  544. 
Sufficiency,  545. 

General  requirements,  545. 

Depending  on  particular  facts,  545. 

Certificate  of  prima  facie  proof,  545. 

All  requirements  to  be  observed,  545. 

Instances  of  sufficiency,  545,  546. 
Particular  requirements,  546. 

Identity  of  cause,  546. 

Names  of  parties,  547. 

The  court,  547- 

Time  and  place  of  trial,  547. 

Reasons  for  taking,  547,  548. 

At  whose  request  taken,  548. 

Identity  of  witness,  549. 

Presence  of  adverse  party,  549. 

Notice  to  adverse  party,  549. 

Place  where  deposition  was  taken,  550,  551. 

Showing  cause  for  adjournment,  551. 

Discrepancy  between  certificate  and  notice,  551. 

Showing  testimony  reduced  to  writing  by  officer,  553. 

Deposition  written  by  witness,  553. 

Deposition  read  over  to  witness,  '553. 

Deposition  signed  or  prescribed,  553,  554. 
Administration  of  oath  to  witness,  554. 

Certificate  must  show,  554. 

Omission  of  **  before  me,"  554. 

Statutory  requirements  to  be  followed,  554. 

Oath  administered  before  testimony  taken,  555. 

Requirement  of  exactness,  555. 

Adding  Irregularities,  555,  556. 
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Certifieate— Cbif/tif«/</. 

Manner  of  administering  oath,  556,  5S7« 
Errors,  omissions,  and  amendments,  557. 
Immaterial  errors,  557. 
Misnomer,  557. 
Omissions,  558. 
Immaterial  discrepancies,  558. 
Irregularities,  amendments,  558,  559. 
Presumptions,  559. 

Officer  performed  his  duty,  559. 
Overcoming  presumption,  559. 
Extending  presumption,  559. 
Other  presumptions  indulged,  559,  560. 
Conclusiveness  of  certificate  as  to  statements,  56a 
Filing  and  opening. 
Filing,  560. 

To  be  filed  by  clerk,  560. 
Indorsing  deposition,  560. 
Facts  substantially  shown,  560. 
Notice  of  filing,  561. 
Withdrawn  from  office  after  filing,  561. 
Opening,  561,  56a. 
Introduction  in  ovidonee. 

General  rules  of  testimony  govern,  562. 
Only  proper  parts  of  deposition  to  be  read,  56a. 
Essential  requirements  to  be  observed,  563. 
Must  be  offered  in  evidence,  564. 
Discretion  of  court,  564. 

Depositions  which  have  been  suppressed,  564. 
Reasons  for  taking  must  exist  when  offered,  5641  565* 
Absence  of  witness— accounting  for,  566. 
General  rule,  566. 

Necessity  of  showing  that  witness  cannot  be  produced,  566, 
Aged,  infirm,  or  sick  witnesses,  566,  567. 
Question  for  court,  567- 
Onus  of  showing  existence  of  cause,  567. 
Existence  of  cause  ;  what  evidence  necessary,  568. 
No  absolute  rule,  568. 
Legal  evidence,  568. 

Issuance,  service,  or  return  of  subpoena,  568. 
Hearsay  evidence,  568. 
Waiver  of  necessary  proof,  569. 
Nonresident  witness,  569. 
Presence  of  witness  in  court— effect  of,  569. 
Deposition  cannot  be  read,  569. 
Where  witness  is  nonresident.  570. 
Reading  deposition  as  admission,  570,  571. 
Identity  of  witness,  571. 

Deposition  offered  must  be  shown  to  be  that  of  witness  whc« 

deposition  was  directed  to  be  taken,  571. 
Reason  for  rule,  57 ii  572. 
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Introduction  in  ovidonco— On/mM/^. 
Identity  of  cause,  572. 
Incompetency  of  witness  removed,  573. 
Incompetency  after  deposition  talcen,  573. 
Deposition  incomplete,  573. 
Refusal  to  answer,  572. 

Explaining  deposition,  573,  573. 
Discretion  of  court,  573. 

Irrelevant,  immaterial,  and  impertinent  questions,  573. 
Last  general  interrogatory,  573,  574. 
Answers  not  full  or  responsive,  574. 
Absence  of  cross  examination,  575,  576. 
By  whom  written,  576,  577. 
Signature,  577. 

Depositions  taken  in  inferior  courts,  578. 
Depositions  used  on  former  trial,  578. 
General  rule,  578,  579. 
In  ejectment  suits,  579. 
Competency  as  an  admission,  579. 
As  between  parties  privy,  579. 
Right  to  cross  examine  as  controlling  question,  579. 
Depositions  taken  in  another  suit,  579. 

Where  parties  and  subject  matter  are  same,  580. 
Filing  in  second  cause,  58a 
Filing  in  first  cause,  580. 
Inability  of  witness  to  attend,  581. 
Two  suits  pending  at  same  time,  581. 
Agreement  of  the  parties,  581. 
Effect  of  amendment  of  process  or  pleading  after  taking  of  deposition, 

581.  583. 
Depositions  in  foreign  language,  583. 
Lost  depositions,  583. 
Who  may  read,  583. 

Right  of  parties,  583. 

Party  taking  deposition  need  not  offer  it,  583. 

Deposition  for  use  of  either  party,  584. 

Right  of  opposite  party  to  read,  584. 

When  right  to  read  deposition  depends  on  inability  of  witness 

to  attend,  584,  585. 
Depending  open  right  to  withdraw,  585. 
Effect  of  offering,  585. 
How  much  of  deposition  may  be  read,  586. 
Giving  deposition  to  jury,  5^>  587* 
Obleotkmt. 

Right  of  counsel  to  raise,  587. 

Presumption  that  objection  made  by  adverse  party,  587. 
Manner  of  objecting,  587,  588. 
For  formal  defects,  587. 
Nature  of  objection,  588. 
Should  be  specific,  588. 
Instances  of  sufficiency,  588. 
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Motion  to  suppress  specific  grounds,  588. 

Part  good  and  part  bad,  588. 

Material  portions  unanswered,  589. 

Leading  questions,  589.     » 

Effect  of  general  objections,  589. 

For  incompetency  of  witness,  589. 
When  objection  should  be  made,  589. 

In  apt  time,  589,  590. 

Notice  of  objection  under  rule,  590. 

No  rule  of  general  application,  590. 

Allowing  deposition  to  remain  on  file,  590. 

Before  trial,  591. 

Objections  for  informality  or  irregularity,  591,  592. 
Manner  and  time,  592. 
••  Before  trial,"  593. 

Renewal  of  objection  at  trial,  593. 

Objection  to  certificate,  593. 

Incompetency  of  officer,  594. 

Insufficiency  of  notice,  594. 

To  form  of  interrogatories,  595. 

To  answers,  595. 

Objection  to  exhibits,  595. 
Future  admissibility — in  rebuttal,  596. 
Objections  taken  on  the  trial,  596. 

Incompetency  of  testimony,  596. 

Irrelevancy  of  testimony,  596. 

Incompetency  of  witness,  597.  j; 

To  depositions  on  written  interrogatories,  597. 
Effect  of  appearance  and  cross  examination,  598. 

Waiver  in  general,  598. 

Leading  questions,  598. 

Irresponsive  answers,  599. 

Secondary  evidence — disqualification  of  officer — narrative  form, 

599- 

Competency  of  witness,  599. 

Defective  which  could  not  have  been  known,  599. 

Notice,  599,  600. 
Deposition  once  read — renewal  of  objections,  600. 

Waiver  of  objections  at  taking,  600. 

Objection  at  taking  must  be  renewed  at  trial,  boo. 

Too  late  to  complain,  601. 

Depositions  read  in  another  suit,  601. 

Deposition  offered  on  retrial,  601. 

Surprise,  602. 
Objections  waived  by  stipulation,  602. 
Depositions  read  by  adverse  party,  602. 
Harmless  error  in  suppressing,  603. 
Exhibtts. 

General  rule  as  to,  603. 

Production  of  documents,  603. 
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Necessity  of  annexation,  603. 

Attachment  of  copies  of  books,  603. 

Sufficiency  of  identification,  604. 

When  exhibit  is  not  annej^ed,  604. 

Exhibit  to  one  deposition  referred  to  in  another,  604. 

Document  on  file  in  the  cause,  604. 
Effect  of  failure  to  attach,  604,  605. 
Admissibility  of  exhibits,  605. 
Papers  used  to  refresh  recollection,  605. 
Private  correspondence,  605. 
Independent  use  as  evidence,  605. 
Identification  by  parol  at  trial,  605. 
Papers  annexed  but  not  referred  to,  606. 
Copies  as  exhibits,  606. 

Nonresident  witness — refusal  to  file  copies,  6o6. 
Discretion  of  court,  606. 
Papers  not  within  control  of  witness,  606. 
Books  of  account,  606. 
Amandmantt  and  alteratioiit. 

Officer  may  amend  caption  or  certificate,  606 
After  deposition  was  returned,  606. 
Omission  of  seal,  606. 
Improper  signature  of  officer,  606. 
Ratification  of  amendment,  607. 
Correction  within  state  by  nonresident  officer,  607. 
Clerical  omission,  607. 

Noncompliance  with  statutory  requirements,  607. 
Making  caption  or  certificate  conform  to  facts,  607. 
After  deposition  subscribed  and  sworn  to.  607. 
Power  of  court  to  change  form  of  interrogatory,  607* 
Mode  of  correction,  607. 
.   Correction  at  the  trial,  607. 
Rfbikiflig  de^otHioiif . 

Additional  facts,  607. 
To  correct  answers,  607. 
To  remedy  irregularities,  608. 
Second  deposition  covering  same  facts  as  first,  6o8* 
Order  of  the  court,  608. 
Before  commission  is  returned,  609. 
Criminal  prooMdingt. 

By  what  authority,  609. 
On  behalf  of  state,  609. 

The  general  rule,  609. 

Consent  of  prisoner,  609. 

Constitutional  barrier,  609. 

Constitution  construed  to  support  right,  609. 

Constitution  of  the  United  States,  610. 

Strict  conformity  with  statute.  610. 

Examples  of  various  statutes,  610. 

Waiver  of  objections,  611. 
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Criminal  procaadlngs— Gw/mi<///. 
On  behalf  of  accused,  6ii. 

Right  to  obtain  testimony,  6ll. 
Statutes  strictly  pursued,  6ii. 
Necessity  for  order.  6ii. 
Prosecution  pending,  6ii. 
Discretion  of  court,  6ii. 
Compelling  court  by  mandamus,  6il,  txt. 
Proceedings  in  federai  courts. 

Relation  to  subject  generally,  612. 
Depositions  on  commission,  612. 
General  authority,  612. 
Act  of  1789.  612. 

Witnesses  within  reach  of  process,  6l4. 
Who  may  appoint  commissioner,  613. 
In  admiralty,  613. 

Discretion  in  appointing  commissioner,  613. 
Foreign  depositions,  613. 
Power  to  act,  614. 
Generally,  614. 
Evidence  of,  614. 

Commissioner's  return,  614. 
Foreign  depositions,  614. 
How  executed— common  usage.  614. 
Act  of  congress,  614. 
In  conformity  with  state  law,  614. 
In  equity,  615. 

Where  there  are  several  commissioners,  6i5, 
By  whom  written,  615. 
Where  returned,  616. 
Depositions  de  bene  esse,  616. 

When  they  may  be  taken,  616. 
On  certain  conditions.  616. 
In  equity  and  at  law,  616. 
In  rebuttal,  616. 
Residence  of  witness,  616,  617. 
Temporary  absence  of  witness,  617. 
Before  whom  taken,  617. 
By  whom  written,  618. 
Return,  618. 
Where,  618. 

Evidence  of  officer's  authority,  618. 
Publication,  618. 
Foreign  depositions,  618,  619. 
Foreign  depositions— letters  rogatory,  619. 
Under  commission,  619. 
Before  legation  or  consular  officer,  619. 
By  oral  questions,  619. 
Letters  rogatory,  619. 
Notice,  619. 

Depositions  de  bene  este,  619. 
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ProeM^Hlft  in  M«ral  tWifH— Continued, 

Original  act  of  congress,  619. 

Subsequent  legislation*  620. 

How  served,  620. 

Length  of  time,  620. 

Contents,  621. 

Adjournment,  621. 
Depositions  on  commission,  621. 

In  equity,  621. 

Foreign  depositions,  621. 
Proceedings  before  officer  taking  deposition,  6ai. 
Attendance  of  witness — how  enforced,  621. 

Depositions  in  American  courts,  621,  622. 

Foreign  depositions,  622. 
Subpoena  du€es  tecum ^  622. 
Contempt  of  the  court,  622. 

Misconduct  of  counsel  or  witness,  622. 

Materiality  of  testimony,  623. 
Depositions  must  be  complete,  623. 

Every  interrogatory  to  be  answered,  623. 
Where  answer  could  not  be  legal  testimony,  623. 
Ex  parte  commission,  623. 
Cross  examination,  623. 
Caption,  624. 

What  should  be  stated,  624. 
Harmless  discrepancy,  624. 
Caption  designating  only  defendant  served,  624. 
Omissions  and  misspelling,  624. 
Oath,  625. 

Depositions  de  bene  esse^  624. 
Depositions  under  commission,  625. 
Signature,  625. 
Certificate,  625. 

Depositions  de  bene  esse,  625. 

Existence  of  right  to  take  deposition,  625. 

Certificate  as  evidence  of  facts  stated,  625. 

As  to  residence  of  witness,  625,626. 

Want  of  notice,  626. 

Interest  of  officer,  626. 

By  whom  written,  626. 

As  to  oath,  627. 

As  to  signature,  627. 

Other  requisites,  628. 

Amending  certificate,  628. 
Depositions  under  commission,  628. 

Presumptions,  628. 

Re-examination,  629. 
Objections,  629. 

What  must  be  pointed  out,  629. 
When  waived,  629. 

When  party  is  present,  629. 
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Procetdings  in  federal  twa^^Continued, 

Motion  to  suppress  before  trial,  630. 
When  a  deposition  is  once  read,  630. 
After  motion  to  suppress,  630. 
Cross  examination,  630. 
Laches,  631. 
By  whom  decided,  631. 
Whose  deposition  may  be  read,  631. 
Of  parties,  631. 
After  death  of  party,  631. 
Second  deposition,  632. 
General  rule,  632. 
Re-examination,  632. 
Who  may  read,  632. 
Either  party,  632. 

Deposition  to  be  read  as  a  whole,  632. 
Depositions  in  other  suits,  632. 
Depositions  lost  or  destroyed,  633, 
Costs,  633. 

Of  officer,  633. 

Attendance  of  witness  at  trial,  634. 
Of  attorney,  634. 
Deposition  in  another  suit,  634. 
Bill  of  costs,  635. 
Fees,  costs,  and  disbursements. 

Usually  fixed  by  statute,  635. 
Right  of  officer  to  sue  for,  635. 
Failure  of  foreign  statute  to  provide  for  fees,  635. 
Implied  authority  of  commissioner  to  engage  counsel,  635. 
Disbursements  allowable,  635. 
Commissioners'  fees,  636. 
Solicitors'  charges,  635. 
Unnecessary  depositions,  635. 
Affidavit  required,  635. 
Allowed  to  successful  party,  635. 
In  favor  of  administrator,  636. 
Deposition  before  referee  by  stipulation,  636 
Examination  not  had  under  order,  636. 
Deposition  not  used,  636. 

Necessity  for  deposition  in  equity  superseded,  636 
Irrelevant  testimony,  636. 
Fee  for  drawing  interrogatories,  636. 
Deposition  used  more  than  once,  636. 
Taking  depositions  to  increase  costs,  636. 
Cutting  down  costs,  636. 
Taxing  in  gross,  636. 
In  equity  and  at  law,  636. 
Appeals. 

Consideration  in  appellate  courts,  636,  637. 
Must  be  made  part  of  record,  637. 
Objections,  637. 
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AppMit— C^K/fiffi/^. 

General  rule  as  to  sufficiency,  637. 

Objections  not  raised  below,  637,  638. 

Action  of  trial  court  must  appear,  63S. 

Character  of  objections  and  exceptions,  639. 

Specific  exceptions,  639. 

Where  evidence  is  of  no  value,  639. 

Harmless  error,  639. 

Review  of  discretion,  639,  640. 

Reasonableness  of  notice,  64a 

Granting  or  refusing  order  to  retake,  640. 
Presumptions,  64a 

As  to  acts  of  officers,  640. 

As  to  notice,  641. 

As  to  existence  of  conditions,  641. 

Other  presumptions,  641. 
Order  for  commission — appealability,  642. 

Generally  not  appealable,  642. 

Abuse  of  discretion,  642. 

Granting  open  commission,  642. 

Refusing  the  order,  642. 

DESCRIPTION. 

Of  property  in  action  of  detinue.     See  Dbtinub. 

Certainty  as  to.    See  Dbfinitnkss  and  Certainty  in  Plkadinos. 

In  granting  relief  to  plead  over,  362. 

DETINUE. 


Conrmon-law  action,  644. 
£x  contractu  or  ex  delicto,  644. 
Modern  practice,  645. 
JurMietioii. 

In  what  county,  645. 
Distinction  between  the  actions,  645. 
In  Alabama,  Texas,  and  Illinois,  645. 
ties. 
Plaintiff,  645. 

Party  having  right  to  possession,  645. 
Party  having  legal  title  or  special  property,  646. 
Necessity  of  exclusive  legal  title,  646. 
Sufficiency  of  title  as  against  wrongdoer,  647. 
Particular  persons,  647. 
Administrators,  647. 
Executors,  647. 
Trustees,  647. 
Bailees,  647. 
Defendant,  648. 

General  rule,  648. 
Administrators,  648. 
Executors,  648. 
Revival  of  action,  648,  649. 
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Joinder  of  parties. 

Plaintiff,  649. 
Defendant,  649. 
Eleetion  of  actions,  649. 
Demand. 

Usually  not  required,  650. 
Where  possession  of  defendant  is  lawful,  65a 
Waiver  of  demand,  650. 
Demand  of  part  owner,  650. 
Service  of  writ,  650,  651. 
Tlie  deelaraftion. 

Certainty  required,  651. 
Showing  plaintiff's  property,  651. 
Alleging  possession  in  defendant,  652. 
Description  of  property,  652. 

Necessity  of  particular  description.  652. 

Instances  of  description  good  and  bad,  652,  653« 

Reasonable  certainty,  653. 

Value,  653. 

Demand,  653. 
Pleas. 

In  general,  653. 
Nonissuable  pleas,  654. 
Plea  setting  up  lien,  654. 
Pleas  of  n0n  detinet^  654,  655. 
Plea  puis  darrein  continuance^  655. 


Necessity  for  specially  pleading,  656. 

Want  of  title  in  plaintiff.  657. 

Showing  title  in  third  person,  657. 

Showing  fraud,  658. 

Statute  of  limitations,  658. 
Verdict. 

Should  be  responsive  to  issues,  658. 

Assessing  value,  658,  659. 

Writ  of  inquiry,  659. 

Valuation  of  property,  660. 

Excessive  valuation— remittitur,  66a 

Partial  finding,  660. 
Judgment 

Should  follow  verdict,  661. 

Where  jury  will  find  damages,  661. 

Where  article  detained  has  been  restored,  661. 

Where  property  died  after  demand,  661. 

Damages  for  detention.  661. 

Voluntary  nonsuits,  662. 

Form  of  judgment,  662. 

Judgment  against  executors  and  administrators.  663. 

Amending  judgments,  663. 

Effect  of  judgment,  663. 
Action  on  detinue  bond,  663,  664. 
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DEVISES. 

See  cross  reference,  605. 

DILATORY   PLEAS 
Definition,  665. 

Kinds  of  dilatory  pleas,  665,  666. 
Pleas  to  the  jurisdiction,  666. 
Pleas  to  disability  of  parties,  666. 
Pleas  in  abatement  of  writ  or  declaration,  666. 
Dilatory  pleas  not  favored,  666. 

DILIGENCE. 

Certainty  in  alleging.     See  Dbfinitbness  and  CERTAINTY  IN  PlbADINGS. 
In  applying  for  relief  from  default,  189,  190. 

DIRECTING  VERDICT. 

See  also  Demurrers  to   Evidence;   Dismissal,  Discontinuance,  and 

Nonsuit. 
Nature  and  orifia. 

Practice  defined,  668. 
The  primitive  jury,  668. 
Basis  of  early  verdicts,  668. 

Steps  towards  verdicts  from  evidence  produced  in  court,  669,  670. 
Modern  practice  as  to  extra-forensic  knowledge,  670. 
Steps  towards  the  separation  of  law  and  fact,  671. 
Special  verdicts,  671. 
Demurrers  to  evidence,  671,  67s. 
Nonsuit,  673. 
Davelopaiant 

Early  and  minority  rule,  673.^ 

Direction  of  verdict  viewed  with  disfavor  and  seldom  permitted, 

673. 
In  general,  673. 
Exceptions,  674. 

Verdict  directed  that  party  might  testify,  674. 
Verdict  directed  upon  documentary  evidence,  675. 
**  Scintilla  of  evidence  "  rule,  675,  676,  677. 
Later  and  prevailing  doctrine,  678. 

Case  not  left  to  jury  where  evidence  is  insufficient,  678. 
Test  most  frequently  employed  in  exercising  right,  679,  680. 
Insufficiency  of  evidence  in  law  and  in  fact,  681,  682. 
Instances  of  insufficiency  of  evidence,  682,  683. 
Cases  in  which  verdict  should  be  directed,  683. 

Where    there   is  no  evidence   to  support    the    opposite 

theory,  683,  684.  685. 
Verdict  directed  in  absence   of  proof — classification   of 

cases,  685,  686. 
When  opposite  theory  is  supported  by  no  evidence  of  an 

essential  fact,  686. 
Where  there  is  no  conflict  in  the  evidence  or  question  as 
to   its   credibility   unless    different    conclusions 
may  be  drawn,  687. 
When  case  should  be  submitted  to  jury,  687. 
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DIRECTING  VERDICT. 
Development—  Continued, 

Evidence  documentary  or  undisputed,  688. 
Qualification,  688. 

Material  variance — motion  to  direct,  688. 
Amendment,  689. 
In  criminal  cases,  689. 

Verdict  of  conviction,  689. 
Verdict  of  acquittal,  690. 
Application. 

Error  to  deny  motion  in  proper  case,  690,  691. 

Reaching  defect  in  declaration,  691. 

Rule  in  New  York,  692. 

Where  general  verdicts  are  not  allowed,  692. 

A  motion  to  exclude,  692. 

Governed  by  same  rules  as  demurrer  to  evidence,  692. 

Directing  verdict  takes  place  of  demurrer  to  evidence,  69a* 
What  is  admitted,  693. 
Compared  to  nonsuit,  694. 

Question  of  credibility  of  witnesses,  694,  695,  696,  697. 
The  motion  to  direct,  698. 
When  to  be  made,  698. 

At  close  of  case  of  party,  698. 
When  all  the  evidence  in,  698. 
Requiring  jury  to  retire,  699. 
Form;  need  not  be  written,  699. 
Grounds,  699. 

Should  be  specified,  699. 
Sufllciency,  699. 

Preponderance  of  evidence,  70a 
Exceptions  and  review,  700. 
General  exceptions,  700. 
Waiver  of  exception,  700,  701, 
Bill  of  exceptions,  701. 
Where  no  exception  is  taken,  701. 

In  federal  courts,  and  in  higher  courts  of  some  states,  701* 
Refusal  to  grant  motion  to  go  to  jury,  702. 
Instances  of  instructions  reviewed,  703. 
Right  to  go  to  jury,  703. 
Request  to  go  to  jury,  704. 
Rendition  of  verdict,  704. 

Particular  cases  discussing  facts  relative  to  directing  verdict,  705. 
Assignment  for  benefit  of  creditors,  705. 
Assumpsit,  705. 
Bonds,  705. 

Conspiracy  to  defraud,  705. 
Conditional  sales,  705. 
Contracts,  705. 
Conversion,  705. 
Corporations,  705. 
Customs  duties,  705. 
Damages,  705. 
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DIRECTING  VERDICT. 
AppHeation— a?if/i#fflr/^. 
Deceit,  705. 

Deposit,  action  to  recover,  705. 
Ejectment,  705. 
Fraud  and  mistake,  706. 
Gambling  contracts,  706. 
Garnishment,  706. 
Land  contracts,  706. 
Life  insurance,  706. 
Mechanic's  lien,  706. 
Ownership  of  chattels,  706. 
Partnership,  706. 
Personal  injury,  706. 
Promissory  notes,  706. 
Quieting  title,  706. 

Recovering  money  paid  by  mistake,  706 
Recovering  value  of  goods,  706. 
Replevin,  707. 
Scire  facias ^  707. 
Seduction,  707. 
SherifiTs  interpleader,  707. 
Sukeholder,  recover  money  from^  707, 
Title  to  real  estate,  707. 
Tort,  707. 
Trespass,  707. 
Trespass  on  the  case,  707. 
Trespass  to  try  title,  707. 
Trover,  707. 

Unlawful  attachment,  707. 
Use  and  occupation,  707. 
Vendor's  lien,  707. 
Warranty,  707. 
Wills,  707. 
Work  done  and  materials  furnished,  707. 

DIRECTORS. 

See 'cross  reference,  708. 

DISBARMENT  AND  SUSPENSION  OF  ATTORNEYS. 
MlnWon  and  nature  of  prooeodingt.  708. 

Definition,  708. 

Judicial  power.  709. 

Common-law  view  of  its  nature,  709. 

For  judicial  misconduct,  709. 

Proceeding  is  civil,  709. 
Proceedings  against  attorneys  u  ordinary  contemnors,  709. 

Power  of  court,  709. 

Contempt  and  cause  for  disbarment  distinguished,  709. 

Disbarment  and  order  to  refund  money  distinguished,  710. 

Apology  as  penalty  for  contempt,  710. 

Commitment  for  contempt,  710. 
Proceedings  against  attorneys  u  oflcers  of  court,  710. 
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DISBARMENT   AND  SUSPENSION   OF  ATTORNEYS. 
Proceedings  against  attorneys  u  officers  of  couri—CanHnued. 
At  common  law,  710. 

Power  of  court,  710. 

Other  than  statutory  causes,  7ZI« 

Procedure,  711. 
Under  statutes,  711. 

Strict  construction,  711. 

What  courts,  711. 

Appellate  courts,  711. 

Judge  in  chambers,  7x1. 
The  accusation  and  who  may  make,  7x8. 
Charges  by  bar  association,  7x2. 
Requisites,  713. 

Specific,  direct,  and  positive,  713. 

Formal  allegations,  7x3. 

Professional  capacity  of  respondent,  715. 

Inartificial  pleading,  713. 

Verification,  713. 

Affidavit  of  accuser,  713. 

Affidavit  on  belief,  713. 
The  citation,  714. 

Opportunity  to  be  heard,  7x4. 
Customary  procedure,  7x4. 
Right  to  notice,  714. 
Service  of  citation,  7x5. 
The  answer,  715. 

Time  to  answer,  715. 
Contents  of  answer,  715. 
Pleading  after  answer,  715. 
Verification  of  answer,  715. 
Demurrer  to  accusation,  715. 
Answer  addressed  to  accusation,  7x5. 
The  hearing,  713. 
Jury  trial,  715. 
Evidence,  716. 
Sufficiency  of  proof,  7x6. 
Procedure  as  in  civil  cases,  716. 
Change  of  venue,  716. 
Appointment  of  special  judge,  716. 
Dismissal,  716. 

Appointing  counsel  to  prosecute,  717. 
The  decree,  717. 
Form,  717. 

Decree  disbarring  respondent  until  further  order,  717* 
Order  adjudging  an  attorney  infamous,  7x7. 
Taxing  costs  against  informant,  717. 
Effect  of  decree.  717. 
Collateral  attack  on  decree,  7x8. 
Practicing  in  another  court,  7x8. 
Review  of  proceedings,  718. 
New  trial.  718. 
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DISBARMENT  AND   SUSPENSION   OF  ATTORNEYS. 
Review  of  proceedinge— CV»/fffM^^. 

Writ  of  certiorari,  718. 

Appeal,  718. 

No  appeal  from  judgment  of  acquittal/  719. 

Appeal  as  supersedeas,  719. 

Material  error  necessary  to  reversal,  719. 

Mandamus,  719. 

Prohibition,  720. 

DISBURSEMENTS. 

See  cross  reference,  721. 

In  taking  depositions.     See  DEPOSITIONS. 

DISCLAIMERS. 
Definitiofi,  721. 
Nature,  722. 
When  proper,  722. 

Generally,  722. 

Necessity  of  answering  not  to  be  evaded  by,  722. 

With  answer,  722,  723. 

Instead  of  demurrer,  724. 

After  disclaimer — statements  not  responsive,  724. 

Insufficient  answer,  724. 
Signature  and  aflldavH,  724. 
Time  for  entering,  724. 
Prooeedings  after  disclaimer,  724. 

Reply  to  disclaimer,  724. 

Bill  to  dismiss,  724. 

Where  complainant  wishes  to  charge  defendant  with  costs,  724. 

When  answer  as  well  as  disclaimer  filed,  724. 
Effect  of  disclaimer,  725. 

Operates  as  estoppel,  725. 

In  foreclosure  suit,  725. 

Party  sued  as  trustee,  725. 

Does    not  extend    any  further  than  to  matter   actually  embraced 
therein,  725. 

As  to  other  parties,  725. 

Disclaimer  by  one  defendant,  725. 

Disclaimer  by  heirs,  725. 

When  untrue,  725. 

When  interposed  by  mistake,  725. 

Dismissal  of  bill,  726. 
Costs,  726. 

Discretion  of  court,  726. 

Bill  dismissed  with  costs,  726. 

Under  particular  circumstances,  726, 

Disclaimer  too  late  for  costs,  727. 

Supporting  plaintiff's  answer,  727. 

Where  defendant  disclaims  and  answers  to  claim  his  costs,  727. 

No  present  interest,  727. 

Case  brought  to  hearing,  727. 

Assignees,  727. 
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DISCLAIMERS. 

^V^!ir-Continued, 
Legatees,  727. 
General  rule,  727. 
Statute  in  Kansas,  727. 

DISCONTINUANCE. 

See  Dismissal,  Discontinuance,  and  Nonsuit. 

DISCOVERY,  PRODUCTION,  AND   INSPECTION. 
Definition,  930. 
Discovery  in  chancery. 

Method  of  obtaining  discovery,  731. 
Nature  and  office  of  bill  of  discovery,  731. 
A  pure  bill  of  discovery,  731. 
Bill  used  in  aid  of  action  at  law,  731. 
Distinguished  from  bills  for  relief,  731. 
Effect  of  answer,  731. 
Not  brought  to  hearing,  731. 
No  dismissal  for  want  of  prosecution,  73a. 
Not  taken /r^  confesso,  732. 
Oath  must  not  be  waived,  732. 
When  bill  of  discovery  may  be  maintained,  732. 
Both  in  aid  and  in  defense  of  action,  732. 
Contemplated  action,  732. 
By  defendant,  732. 
In  aid  of  what  pleadings,  733. 
In  aid  of  negative  case,  733. 
In  aid  of  answer,  733. 
Evidence  need  not  be  indispensable,  733* 
In  aid  of  action  for  tort,  733. 
In  aid  of  proceedings  in  what  courts,  734. 
In  aid  of  suit  in  foreign  country,  734. 
Application  of  the  principles  of  discovery,  734. 

Instances  where  bill  in  aid  of  prosecution  of  action  has  been 

allowed,  734,  735- 
Instances  where  bill  to  aid  prosecution  has  not  been  allowed, 

735.  736. 
Instances  where  bill  in  aid  of  defense  has  been  allowed,  736* 
How  far  superseded  by  statute,  736. 

General  effect  of  modern  statutes,  736. 
Bills  of  discovery  expressly  abolished,  737. 
Statutory  remedy  concurrent,  737. 
In  some  states  rulings  both  ways,  737. 
Rule  of  English  decisions,  738. 
Missouri,  South  Carolina,  and  Texas,  739. 
In  the  federal  courts,  739. 
In  Maine  and  Michigan,  739. 

Correct  doctrine  deducible  from  conflicting  decisions,  74a 
Objections  to  discovery,  740. 

That  discovery  sought  is  immaterial,  740. 
The  general  rule,  740. 

What  is  and  what  is  not  material  illustrated,  740,  741. 
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MSCOVERY.  PRODUCTION.  AND   INSPECTION. 
Discovery  in  chancery— Oif/t»M^</. 

Test  of  materiality,  741. 
Where  there  are  several  defendants,  742. 
That  discovery  sought  may  criminate  defendant,  74a. 
The  rule  stated,  742. 

As  to  criminatory  matters,  742. 
Principle  upon  which  court  acts,  743. 
As  to  penalties  and  forfeitures,  743. 
Matter  in  nature  of  penalty  or  forfeiture,  744* 
How  forfeiture  enforcible,  744. 
As  to  matters  tending  to  degrade,  744. 
Applications  of  the  rule,  744. 
Crimes,  744. 
Libel,  745. 

Penalties  and  forfeitures,  745. 
Breach  of  trust,  745. 
Infringement,  745. 
Exceptions  and  qualifications  of  the  rule,  745. 
Where  part  of  discovery  Is  legitimate,  745. 
Statutory  protection  from  prosecution,  746. 
Statute  of  limitations,  746. 
Where  penalty  is  waived  by  plaintiff,  747. 
Where  protection  is  waived  by  defendant,  747. 
That  discovery  sought  is  of  privileged  communications,  747* 
Communication  between  attorney  and  client,  747. 
What  attorney  need  not  disclose,  747. 
The  rule  stated,  747. 

Principle  on  which  privilege  allowed,  748. 
Information  obtained  from  documents,  748. 
Professional  advice,  748. 
Pendency  of  suit  unnecessary,  748. 
Injunction  of  secrecy  unnecessary,  749. 
Person  consulted  must  be  attorney,  749. 
Retainer  unnecessary,  749. 
Immaterial  whether  employment  accepted,  749. 
Privilege  exclusively  of  client,  750. 
Communications    through    agents,  interpreters,  and 

clerks,  750,  751. 
Communications  between  clients  of  one  attorney,  751. 
Limitation  of  privilege,  751. 

Limited  by  strict  necessity,  751. 

Knowledge  acquired  through  other  sources,  751. 

Communications  to  obtain  advice  as  to  commis- 

sion  of  crime,  752. 
Communications  to  obtain  advice  as  to  perpetra- 
tion of  fraud,  753,  754. 
Loss  Of  waiver  of  privilege,  754. 

Where  not  properly  claimed,  754. 
May  be  waived,  754. 
Several  clients,  754. 
Effect  of  termination  of  relationship,  754,  755, 
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DISCOVERY,  PRODUCTION.  AND   INSPECTION. 
DisofT/ery  in  chancery — Continued, 

What  client  need  not  disclose,  755,  756. 
Communications  between  legal  advisers  of  adverse  parties* 

756. 
Communications  to  scriveners,  stewards,  and  agents,  756. 
Communications  between  codefendants,  756,  757. 
Communications  between  husband  and  wife,  757. 
Communications  to  clergymen  and  medical  men,  757, 
Communications  between  government  officials,  758. 
That  discovery  sought  relates  to  defendant's  case,  758. 
Prying  into  title  of  adversary,  758. 
Limitations  and  exceptions,  759. 

Right  to  disclosure  of  everything  necessary  to  plaintiff's 

own  title,  759,  760. 
Complainant's  title  coincident  with  that  of  respondent, 

760. 
Case  made  by  bill  which  if  admitted  would  disprove  or 

invalidate  defense,  760. 
Mingling  funds,  761. 
Documents  made  part  of  answer,  761. 
Other  objections,  761. 
The  parties,  761. 

Persons  interested  in  action  at  law,  761. 
The  general  rule,  761. 
Mere  witness  or  agent,  761. 
Arbitrators,  761. 

Exceptions — officers,  agents, and  members  of  corporations,  762* 
Matters  peculiarly  within  knowledge  of  agent,  763, 
Agent  or  arbitrators  charged  with  fraud,  763. 
Persons  under  disability,  763. 
Parties  to  action  at  law,  763. 
Joinder,  763. 
Effect  of  joinder,  764. 
Time  of  filing  bill,  764. 

After  judgment  at  law,  764,  765. 
Frame  of  bill,  765. 

Title  or  interest  of  the  plaintiff,  765. 
Interest  of  defendant,  766. 
Privity,  766. 
Pendency  of  suit,  766. 
Nature  and  ground  of  suit,  766,  767. 
Materiality  of  discovery.  767. 
Necessary  to  be  alleged.  767. 
Court  must  be  able  to  see  materiality,  768. 
Allegation  that  discovery  is  indispensable,  768. 
Where  injunction  is  asked,  769. 
Statement  of  matters  as  to  which  discovery  is  sought,  769,  770. 
Demand  for  discovery,  770. 
Prayer,  770. 

For  discovery,  770. 
For  process,  770. 
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DISCOVERY,  PRODUCTION.  AND   INSPECTION. 
Discovery  in  tXiVK^tri— Continued, 
Verification,  771. 
Amending  bill,  771. 

Adding  parties,  771. 
Adding  prayer  for  relief,  771. 
Amendment  of  cross  bill  for  discovery,  771, 
Bill  to  perpetuate  testimony,  771. 
Amendment  to  waive  discovery,  772. 
Amending  bill  for  relief  and  discovery,  772. 
Plea,  772. 

Objection,  when  taken  by  plea  or  answer^  772. 
Classification  of  pleas,  772. 
Pleas  to  the  jurisdiction,  772. 
Pleas  to  the  person,  773. 
Pleas  in  bar,  773. 

That  discovery  might  subject  defendant  to  penalty  or  forfeit- 
ure, 773. 

That  discovery  would  betray  confidence,  774. 

That  defendant  is  purchaser  for  valuable  consideration,  774. 
Requisites  of  the  plea,  774. 
Other  grounds  of  pleas  in  bar,  774. 
Answer,  775. 

Disclosures  by  answer,  775. 
Production  from  discovery  by  answer,  776. 
Rule  as  to  responsiveness,  776. 
Rule  as  to  certainty  and  positiveness,  777. 
Answers  as  evidence,  777. 
Demurrer,  777. 

What  are  grounds  of  demurrer,  777. 

Cases  not  of  equitable  jurisdiction,  777. 

Want  of  interest  or  title  in  plaintiff,  777. 

Want  of  interest  in  defendant,  777. 

Want  of  privity,  777. 

Pendency  of  suit,  778. 

Nature  of  suit  or  defense,  778. 

Failure  to  state  facts  inquired  into,  778. 

Prayer  for  relief,  778. 

Person  not  party  to  suit  at  law,  778. 

Defendant's  title.  778. 

Privileged  communications,  778. 

Immateriality  of  discovery,  778. 

Criminal  prosecution,  penalties,  and  forfeitures,  778. 

That  defendant  has  an  equal  equity  with  plaintiff.    779 

Discovery  injurious  to  public  interest,  779. 

Interest  of  third  person,  779. 

Other  grounds  of  demurrer,  779. 
What  are  not  grounds  of  demurrer,  779. 

Want  of  parties,  779. 

Want  of  equity,  779. 
Specifying  parts  of  bill  demurred  to,  779,  78a 
Costs,  780. 
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DISCOVERY.  PRODUCTION.  AND   INSPECTION. 
Discovery  in  chancery— Ci7»/}Vf«^</. 

Defendant  answering  fully.  780. 

Where  charges  of  bill  denied.  780. 

Where  officer  of  corporation  is  defendant.  78a 

Waiver  of  right  to  costs.  780. 

Effect  of  abatement.  780. 

Bill  for  discovery  and  relief.  780. 

Bill  for  relief  as  to  some  defendants  and  discovery  as  to  anothe  r, 

780. 
Discovery  and  injunction.  780. 
Expenses  in  resisting  motions.  780. 
Qualifications  and  exceptions.  780. 

Where  plaintiff  first  asks  for  information.  780. 
Agent  implicated  in  fraud.  781. 
Arbitrators'  award  impeached.  781. 
Carelessness  of  attorney.  781. 
Application  for  costs.  781. 
Production  off  writings  in  chancery. 

Introductory  statement,  781.  782. 
What  is  requisite  to  entitle  party  to  production.  78a. 
Admissions.  782. 

Principle  on  which  admissions  of  possession  are  required.  782. 
What  admissions  of  possession  are  required.  782. 
Description.  783. 
The  bill.  783. 

What  must  be  alleged.  783. 
The  answer.  783. 

Rule  that  defendant  who  submits  to  answer  must  answer  fully» 

783. 
Labor  involved  no  excuse,  783.  784. 
Sealing  up  parts.  784. 
The  motion.  784. 
Production  and  inspection  of  writings  under  statutes. 
Subjects  of  production  and  inspection.  784. 
Books,  papers,  and  documents.  784. 
Matters  of  public  record,  785. 
Other  writings.  785. 

Published  document  in  hands  of  private  person,  785* 
Partnership  books.  785. 
Individual  or  corporate  books.  786. 
Books  of  receiver,  agent,  and  trustee.  786. 
Bond  or  instrument  sued  on.  786. 
Deeds,  letters,  and  telegrams.  786. 
Merchandise,  786. 
Machinery.  786.  787. 
Purposes  for  which  production  and  inspection  may  be  had,  787* 
Statutory  provisions  vary  widely.  787.  788. 
To  aid  in  framing  pleadings.  788. 
Declaration  or  complaint,  788. 
At  common  law.  788. 
Under  rules  of  court,  788. 
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Production  and  intpoction  of  writingt  under  statutot— C^^f/tntMc^ 

Under  statutes.  789. 

Answer  or  counterclaim,  789. 
Under  rules  of  court   789. 
Instances  of  application  of  rule,  790. 
Limitation  of  right,  790,  791. 

Reply.  791. 
To  aid  in  preparation  for  trial,  791. 

Application  of  statutes,  791. 

In  aid  of  cause  of  action,  791. 

Instances  of  application  of  the  rule,  791,  793. 
When  production  or  inspection  will  be  denied,  79a. 
Fishing  purposes,  792. 
Title  of  adverse  party,  793. 
Immaterial  matters,  793. 
Criminatory  matters,  793. 
Privileged  communications,  793. 
Actions  for  torts,  793. 
Delay,  794. 
Bad  faith,  794. 
What  is  requisite  to  entitle  party  to  production  and  inspection,  794. 
Pendency  of  suit,  794. 

Possession  or  control  of  writings  by  adverse  party,  794,  795* 
Materiality  and  necessity  of  writings,  795,  796. 
Previous  demand,  796. 
Notice  to  produce,  797. 

Sometimes  required  by  statute, 797. 

Notice  of  motion,  797. 

Object  of  requiring  notice,  797. 

What  must  be  specified,  797. 

Description  good  in  part  and  bad  in  part,  797* 
Against  whom  production  or  inspection  may  be  had,  797* 
Parties  only,  798. 
Nominal  party,  798. 
Prospective  party,  798. 
Real  party  in  interest,  798* 
Infants,  798. 
Corporate  officers,  798. 
Persons  in  representative  capacity,  798. 
Methods  of  obtaining  production  and  inspection,  799. 
Production,  799. 

Statutory  procedure,  799. 

Verified  petition,  799. 

By  affidavit,  799. 

By  motion  and  affidavit  in  support  thereof,  799. 

By  filing  interrogatories,  800. 

On  motion  merely,  800. 

Statute  of  procedure  to  be  strictly  followed,  80a 
Inspection,  801. 

Statutory  method,  801. 

Petition  or  affidavit,  801. 
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DISCOVERY,  PRODUCTION.  AND   INSPECTION.    . 

Production  and  inspection  of  writings  under  statutes— aw/iffM/<^ 
Necessity  for  and  form  of  moving  papers,  8oi. 
What  application  must  show  or  contain,  8ot. 
Pendency,  nature,  and  object  of  suit,  8oi. 
Specification  of  information  sought,  802. 
Possession  or  control  of  writings  by  adverse  party,  802. 
Description  of  writings,  802,  803. 
Sufficient  and  insufficient  description  illustrated,  803. 
Defective  description,  how  cured,  804. 
Allegations  of  materiality  and  necessity,  804. 
Materiality,  804. 

Affidavit  of  materiality  by  one  partner,  804. 
Necessity,  805. 
Preparation  for  trial,  805. 
Case  in  which  equity  would  compel  discovery,  807* 
Allegations  of  demand  and  refusal,  807. 
Interrogatories,  807. 
Prayer,  807. 
Verification,  807. 
Opposing  production  or  inspection,  8o8* 
Denial  of  possession  or  control,  808. 
Reason  for  refusing  order,  808. 
Requisites  of  denial,  808. 
Evading  answer,  808. 
Denial  by  attorney  or  agent,  808. 
Failure  to  deny  custody  by  attorney,  808. 
Denial  of  materiality  or  necessity,  809. 
Documents  relating  solely  to  affiant's  title,  809. 
The  order,  809. 

Contents  and  requisites,  809. 
What  order  should  direct,  809. 
Description  of  books,  papers,  or  documents,  809. 
Specifying  time,  810. 
As  to  prescribing  penalty,  810. 
Service  of  order,  810. 
Eflfect  of  order,  810,  811. 
Compliance  with  order,  811. 

What  is  and  what  is  not  sufficient  compliance,  8ll* 
Sealing  up  part,  811,  812. 
Effect  of  noncompliance,  812. 
Statutory  pro  visions,  812. 
Failure  to  obey  order  for  inspection,  813. 
Failure  to  obey  order  to  produce,  813. 
Exclusiveness  of  statutory  remedies,  814. 
Nonsuit  and  judgment  by  default,  814,  815. 
Punishment  for  contempt,  815. 
Sufficient  excuse  for  noncompliance,  815. 
Proof  of  contents  by  affidavit,  816. 
Vacating  and  modifying  order,  816. 

When  order  will  be  verified  or  modified,  816. 
Appeal,  816. 
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DISCOVERY,  PRODUCTION,  AND   INSPECTION. 

Prodnetion  and  inspection  of  writings  under  statutes— Oyif/fiHKd/'. 

Appealability  of  order,  8i6,  817. 

Review  on  appeal,  818. 
Costs,  818. 

Costs  of  motion,  818. 

Motion  without  first  applying  to  adversary,  8i8. 

DISCRETION. 

In  granting  relief  from  defaults.     See  Defaults. 

In  matters  pertaining  to  depositions*     See  Depositions. 

Definition,  819. 

Nature,  820. 

Abuse  of  discretion,  820. 

Control  of  discretion  by  rules  of  law,  820,  821,  822. 

DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT. 

Dismissal  of  bill  on  disclaimer.     See  Disclamers. 

Dismissal  for   uncertainty.     See    Definiteness  AND    CERTAINTY    IN 

Pleadings. 
Dismissal  of  proceedings  against  attorneys.    See  Disbarment  AND  Sus- 
pension OF  Attorneys. 
OeflniUons. 

Nonsuit,  828. 

Name  of  judgment,  828. 

Voluntary  or  involuntary,  828. 
Discontinuance,  829. 
Dismissal,  829. 

In  chancery  practice,  829. 

Under  code  procedure,  829. 
Points  of  similarity,  829. 
In  wliat  cases  applicabie. 
Nonsuit,  830. 
Discontinuances,  830. 

Same  rule  as  in  nonsuit,  83a 

Exceptions  to  rule,  830,  831. 

In  replevin,  831. 

Statutory  modifications,  831. 
Dismissals,  831. 

At  common  law,  831. 

In  equity,  831. 

Under  code  procedure,  833. 
In  what  court  talcen. 

Court  in  which  cause  was  tried,  832. 

Reserving  motion  for  advice,  832. 
At  chambers,  832. 
At  general  term,  832. 
On  trial  de  novo,  833. 

As  in  other  cases,  833. 

Effect  of  appeal,  833. 

Irregularities  generally,  833. 
Before  referee,  833. 
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DISMISSAL,  DISCONTINUANCE.  AND   NONSUIT. 
In  what  court  \MkWi— Continued. 
Only  by  statute,  833. 
Under  code  procedure,  833. 
Voluntary  termination  of  Uie  suit  on  motion  of  the  plaintiff. 
General  rule,  833. 
Of  bills  in  chancery,  833. 
Nonsuit  or  discontinuance,  834* 
Consent  not  required,  835. 
Without  prejudice,  835. 
Time  when  plaintiff  must  act,  835. 
Not  after  final  adjudication,  835. 
In  general,  835. 
In  chancery,  835. 
At  law,  836. 
At  any  time  before  final  decree,  836. 
Before  rendition  of  verdict  or  judgment,  836. 
General  rule,  836. 

Mere  announcement  of  judgment,  837. 
Extent  of  the  rule,  837,  838. 
After  special  verdict,  838. 
The  modern  rule,  838. 

English  rule  followed  in  the  United  States,  838* 
Before  submission  to  triers  of  fact,  839,  840. 
What  constitutes  submission,  840,  841. 
On  trial  by  the  court,  841. 
Sufficiency  of  entry  of  finding,  841. 
Rule  in  New  England  and  in  federal  courts,  841,  843. 
Before  trial,  842. 
Upon  new  trial,  842. 
After  rehearing  granted,  843. 
After  amendment,  843. 
In  term,  843. 
When  a  voluntary  termination  cannot  be  had,  843. 
When  prejudicial  to  defendant,  843,  844,  845. 
After  rights  acquired  by  third  persons,  846. 
After  interlocutory  decision,  846. 

Mere  interlocutory  judgment,  846. 
After  withdrawal  of  juror.  846. 
After  direction  of  issue,  846. 
Extent  and  qualification  of  rule,  846. 
After  order  for  accounting,  847. 
Order  overruling  demurrer,  847. 
After  sale  of  partnership  property,  847. 
When  defendant  entitles  himself  to  decree,  847. ' 
Provisional  remedy,  847. 

After  defendant's  plea  seeking  affirmative  relief,  847. 
At  common  law,  847,  848. 
Modern  rule,  848,  849. 

Character  of  counterclaim  required,  850,  851. 
After  plea  of  tender  or  payment  into  court,  852. 
After  merger  by  order  to  interplead,  852. 
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DISMISSAL.  DISCONTINUANCE,  AND   NONSUIT. 

Voluntary  tMniinalioii  of  the  tyit  on  motion  of  tko  plalntHf    Comtimi^ 

Plaintiff  in  contempt,  852. 

By  nominal  plaintifif  or  trustee,  853. 

Without  consent  of  real  parties,  853. 
Reinstatement  after  dismissal  without  conftnt,  8531 
In  action  for  death  by  wrongful  act,  853. 
Consent  of  third  party,  853. 
In  suit  brought  on  behalf  of  others,  853, 
Plaintiff  may  dismiss,  853. 
Without  consent  of  others,  853. 

Where  the  others  actually  come  ioaad  are  made  ^rtiei,  854* 
Bill  to  establish  second  equity,  854. 
By  portion  of  coplaintiffs,  854. 

Dismissal  or  discontinuance,  854. 
Terms,  855. 
Nonsuits,  855. 
Sy  attorney  without  special  authority,  or  t»y  client  witboat  attorney's 

consent,  855,  856. 
By  intervener,  856. 
By  infant,  856. 

As  to  a  portion  of  codefendants,  856W 
General  rule,  856,  857. 
In  actions  ex  contractu,  857. 
General  rule,  857,  858,  859. 
Objection  waived  if  not  taken  seasonably,  86a 
Collateral  attack.  860. 
Where  authorized  by  statute,  860. 

Discontinuance  expressly  allowed,  860. 
Rule  of  court,  861. 

Plaintiff's  discretion  not  absolute,  86l« 
Parties  not  served,  862. 
Construction  of  statute,  862. 
Effect  of  discontinuance,  863. 
In  actions  of  tort.  863,  864. 
In  criminal  cases,  865. 
As  to  part  of  claim,  865. 
At  common  law,  865. 
Under  modern  practice,  865. 

Plaintiff  usually  allowed  to  withdraw  part,  865. 
Dismissal  of  paragraph,  865. 
After  set-off  filed,  866. 
Consolidation  of  separate  suits,  866. 
Dismissal  of  plea  by  defendant  when  regarded  as  plaintiff,  866. 
Set-off  or  counterclaim,  866. 
Assessment  of  damages  against  warrantors,  866. 
To  what  tribunals  the  right  extends,  866. 
In  general,  866. 
Special  proceedings,  866 
Inferior  courts,  866. 
Probate  courts,  867. 
Action  to  establish  will,  867. 
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Voluntary  ttrminaHon  of  the  sutt  on  motion  of  iho  ^\AfM—CfmHHuetU 

Appellate  courts,  867. 
Writ  of  error,  867. 
Loavo  of  court  and  entry. 
Loave  of  court,  868. 

Plaintiff  has  no  absolute  right  to  control  termination  of  bis  suit, 

868. 
Express  and  implied  leave,  868. 
Under  common-law  practice,  868. 
Before  verdict  at  common  law,  868. 
Under  code  procedure.  868. 

Order  and  service  thereof,  868. 
In  general,  868. 
Service  of  mere  notice,  869. 
Ex  parte  order,  869. 
Leave  discretionary,  870. 
In  general,  87a 

Discretion,  how  exercised,  870. 
Abuse  of  discretion,  870. 
Under  code  procedure,  871. 
Dismissals,  871. 

Discontinuance,  etc.,  at  instance  of  defendant,  87a* 
Time  when  order  takes  effect,  872. 
Entry  of  order,  872. 

As  a  general  requirement,  872. 
Where  made,  873. 
Filing  statement  of  dismissal,  873. 
General  principles  as  to  entry,  873. 
Relates  to  first  step  in  proceeding,  874. 
In  criminal  cases,  874. 
Estoppel  to  dispute  dismissal,  874. 
Sufficiency  of  entry,  874. 
How  construed,  875. 
Entry  nunc  pro  tunc,  875. 
Y.n\xy  pro  forma ,  875. 

Presumption  from'entry  "dismissed,"  875. 
Involuntary  termination  of  the  suit  on  motion  of  an  adverse  party. 
By  whom  motion  made,  875. 
Where  motion  to  dismiss  appropriate  at  law,  876. 
Based  on  record,  876. 
General  rule,  876. 
Matters  extrinsic  to  record,  876. 
Exceptions  to  rule,  876. 
In  criminal  cases,  876. 
Nature  and  scope  of  motion,  877, 
Motion  to  discontinue,  877. 
In  chancery,  877. 
In  general,  877. 

Evidence  in  support  of  motion,  878. 
Motion  must  be  specific,  878. 
Motion  for  nonsuit,  878. 
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Involuntary  termination  of  the  tyit  on  motion  off  an  adverse  party— C^M/titMA^ 

Grounds  stated  are  exclusive,  879. 
General  specification  insufficient,  879,  88a 
On  general  demurrer  in  chancery,  88a 
Renewal  of  motion,  880. 
Oral  motion,  88a 
One  order  only  will  be  made,  880. 
Time  when  motion  must  t>e  made,  88a 
In  equity,  880. 

At  hearing,  880. 
After  hearing,  881. 
In  term,  881. 
After  appeal,  881. 
At  law,  881. 

At  first  term  and  earliest  opportunity,  88z« 
After  continuance,  882. 
Under  code  procedure,  882. 
After  death  of  plaintiff,  882. 
By  defendant  while  in  contempt.  88a. 
By  defendant  while  in  default,  883. 
In  equity,  883. 
Nonsuits,  883. 
English  rule,  883. 
After  death  of  codefendant,  884. 
Notice  of  motion,  884. 

When  indispensable,  884. 
Noncompliance  with  conditional  order,  884. 
Entitling  notice,  884. 
Informal  notice,  885. 
Notice  of  discontinuance,  885. 
Grounds  of  dismissal,  885. 
Want  of  jurisdiction,  885. 
Of  subject  matter,  885. 
In  general,  885. 
Extent  of  rule,  886,  887. 
Objection,  how  taken,  887.- 
At  law  generally,  887. 
Under  code  procedure,  887. 
Want  of  citizenship,  887. 
Who  may  move  to  dismiss,  888. 
Proper  time  for  motion,  888. 
By  nonsuit,  888,  889. 
Of  person,  889. 

In  general,  889. 

Nonservice  on  a  codefendant,  89a 
Want  of  equity,  890. 
In  general,  890,  891. 
Objection,  how  raised,  891. 

Under  strict  chancery  practice,  891. 
By  motion  under  modern  practice,  893. 
Motion  decided  on  bill  only,  892. 
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Invoiuntary  termination  of  tlie  suit  on  motion  off  an  adverse  ^ii^^Continued* 
Equity  defectively  stated,  893. 
At  what  time  and  at  what  stage  of  cause.  894. 

In  term,  894. 

At  any  stage,  894. 

After  pleadings  perfected.  894. 

On  final  hearing.  894. 

Where  defendant  makes  default.  894. 
By  one  codefendant.  894. 
Under  code  of  procedure.  895. 
Remedy  at  law.  895. 

Although  legal  claim  shown.  895.  896. 
Extent  and  application  of  the  rule,  896,  897* 
Defect  of  parties,  897. 
Want  of  parties,  897. 

Chancery  practice.  897. 

Modern  practice.  897. 

Amendment  allowed,  898.  899. 

Where  dismissal  appropriate.  899,  900. 

As  to  portion  of  defendants,  900. 

Under  code  procedure,  900. 

By  nonsuit.  901. 
Misjoinder  of  parties.  901. 

By  dismissal  in  chancery.  901. 

Under  code  procedure.  901,  902. 

By  nonsuit,  902. 
By  a  portion  of  codefendants  as  to  them,  903« 

Dismissal  of  improper  party,  902. 

Objections  affecting  only  codefendant.  903« 

Upon  disclaimer  of  interest.  903. 

Nonsuit  by  one  codefendant.  903.  904. 
Want  of  prosecution,  904. 
Rule  stated.  904. 

To  what  proceedings  applicable,  904,  905. 
Dismissal  of  bill  in  chancery.  905. 

Extent  and  application  of  the  rule,  905,  906. 

Failure  to  substitute  parties,  907. 

Where  the  plaintiffs  are  infants,  907. 
Nonsuit  in  actions  at  law,  907. 

For  want  of  prosecution,  907. 

Failure  to  deliver  declaration,  908. 

Where  guilty  of  delays  or  defaults,  908. 

Nonsuit  or  non  prosequitur ,  908. 

Nature  of  nonsuit,  909. 

Upon  appearance  of  plaintiff,  909. 

Under  modern  practice,  909. 
Under  code  procedure,  910,  911. 
Time  when  the  motion  is  appropriate,  9ix. 

In  general,  911. 

In  chancery,  911. 

Some  of  the  defendants  in  default.  913. 
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Involiinlary  torminatioa  of  th«  suit  on  motton  of  an  adverse  puti-^Continu^tL 

Insolvency  of  defendant.  912. 

Nonsuits  and  dismissals  under  the  code,  913. 

After  commencement  of  term,  913. 

After  verdict  new  trial  granted.  913. 

At  plaintifiTs  instance,  914. 
Notice  of  motion,  914. 
Granting  the  motion  discretionary.  914. 

General  rule  as  to  discretion,  914,  915* 

Sufficient  reply  to  the  motion,  915. 

On  payment  of  costs,  915. 

Excusable  mistake,  916. 

Affidavit  required,  916. 

Delay  induced  by  defendant.  916* 

Estoppel,  916. 

Official  negligence,  917. 

Bankruptcy  of  plaintiff,  917. 

Order  allowing  amendment,  917. 

Undertaking  to  speed  cause,  918* 

Stay  of  proceedings,  918. 
By  special  judge,  919. 
Without  prejudice,  919. 
Disobedience  to  order  of  court,  919. 
General  rule,  919. 

Failure  to  file  security  for  costs,  919. 
Motion  required,  920. 
Order  discretionary,  920* 
Laches,  920. 

Dismissal  may  be  had,  920. 
At  law  or  in  equity,  920. 
Discretionary,  921. 
Premature  ground  of  action,  921. 
Grounds  of  discontinuance,  921. 
In  general,  921. 
Gap  in  proceedings,  etc.,  921. 
By  refusal  to  join  issue,  922.  923, 
By  withdrawal  of  case,  923. 
By  failure  to  appear  to  writ,  924. 
Change  of  venue,  924. 
Death  of  defendant,  924. 
Failure  to  take  judgment  nil  dicit,  914. 

Rule  at  common  law,  924, 925. 

Under  modern  practice,  926. 
Omission  due  to  act  of  official  or  defendant,  996. 
On  motion  of  defendant,  926. 
By  operation  of  law,  927. 
Construction  of  discontinuances  liberal.  927* 
Defects  in  pleading,  927. 

Failure  to  state  cause  of  action,  927.  928,  9a9« 

Failure  to  file  pleading.  929,  93a 

Multifariousness,  93a 
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Involuntary  termination  of  tho  suit  on  motion  of  an  adverte  ^•K^-^OnUinued. 
Miscellaneous  defects,  930,  931. 
Nonsuits,  931. 
Unauthorized  suit,  931. 
Bankruptcy  of  plaintifif,  932. 
Another  suit  pending  or  res  adjudicata,  932. 
Want  of  evidence  or  failure  of  proof,  933. 
Nonsuits,  933. 

In  general,  933. 

At  common  law,  933. 
In  many  states  and  in  federal  courts,  933. 
Prevailing  rule,  935. 

When  proper  cause  for  nonsuit  is  presented,  936, 937, 
938.  939.  940. 
Motion  not  favored,  941. 
Efifect  of  motion  as  an  admission,  942. 
When  motion  properly  denied,  943. 
In  general.  943,  944.  945,  946. 
Limitation  of  principle,  947. 
As  to  several  defendants,  947. 
Proper  time  to  make  the  motion,  947* 
At  the  opening,  947. 
Before  submission  of  causes.  948. 
On  trial  without  jury,  948. 
During  progress  of  cause,  948. 
At  close  of  plaintiff's  case,  949. 
After  evidence  by  defendant,  949. 
Renewal  of  motion,  950. 
On  new  trial  after  reversal.  950. 
Reservation  of  motion,  950. 
Completion  of  proof  by  subsequent  evidence,  95a 
By  plaintiff,  950. 
By  defendant,  951. 
Motion  waives  right  of  submission.  951,  952. 
Argued  and  decided  in  presence  of  jury,  952. 
To  what  tribunals  and  to  what  causes  applicable,  952, 953. 
Dismissals  under  code  procedure,  953. 
In  general,  953. 
Failure  to  pass  on  case,  953, 
Not  on  the  merits,  953. 
Dismissals  in  chancery.  953. 
In  general,  953. 
Bill  taken  pro  canfesso,  954. 
Affirmative  disproof,  954. 
Time  for  motion,  955. 
Tormlnadon  of  tho  suit  by  eonsont  or  submission  to  arMtcation. 
By  consent,  955. 
In  general,  955. 
Written  consent,  956. 
Attorney's  rights,  956. 
Agreement  must  be  entered,  957* 
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DISMISSAL.  DISCONTINUANCE,  AND   NONSUIT. 

Termination  of  the  suit  by  eonsent  or  submission  to  arbitration— CVr^f/tifff^^^ 

Construction  of  agreement,  957. 

Revocation  of  agreement,  957. 
By  submission  to  arbitration,  957. 

In  general,  957,  958.  959. 

Extent  of  principle,  960. 

Limitation  of  principle,  960. 

Effects  no  bar,  961. 
By  tlie  eourt  of  its  own  motion. 
Power  of  court,  961. 

Appropriate  objection  fatal  to  jurisdiction,  961. 
Want  of  evidence,  961. 
After  motion  denied,  961. 
In  chancery,  961. 

Where  retention  of  cause  would  be  against  public  policy,  96x« 
Failure  to  pay  costs,  961. 
Counterclaim,  961. 
Exception,  961. 
Implied  dismissals. 

Implied  by  operation  of  law,  961. 
By  setting  aside  judgment,  961. 
By  reversal,  962. 
Inconsistent  steps,  963. 
Party  omitted  on  appeal,  963. 
Discontinuance  may  be  implied,  963, 

By  judgment  against  one  defendant  only,  969. 

Confession  of  judgment,  962. 

Failure  to  cite  party,  962. 

In  county  court  on  appeal  from  magistrate,  963. 

Refusal  to  file  bill  of  particulars,  962. 

Entry  of  discontinuance,  963. 
Waiver. 

Of  right  to  dismiss,  963. 

In  general,  962. 

By  delay,  963. 

By  notice  of  trial,  964. 

By  estoppel.  964. 

Waiver  of  waiver,  964. 
Of  right  to  nonsuit,  964. 
Of  discontinuance,  965. 
Waiver  by  agreement,  965. 
Retention  for  partial  relief. 
In  general,  965. 

Power  of  court,  965,  966. 

Conditions  requisite,  966. 

Complaint  in  equity,  966. 
Decree  final,  966. 
Where  no  relief  is  authorized,  966. 
In  injunction  cases,  967. 

Where  an  injuuction  is  merely  auxiliary,  967. 

Injunction  to  sole  relief  sought,  967. 
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DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT. 
Retention  for  partial  ff\\^\— Continued, 
In  attachment  cases,  968. 

Where  attachment  essential  to  jurisdiction,  968. 
Attachment  merely  ancillary,  968.5 
In  case  of  partial  nonsuit,  969. 
Imposition  of  terms. 
On  dismissal,  969. 
General  rule,  969. 
Award  of  costs,  969. 

Defendant  usually  entitled,  969. 
To  what  defendants,  970. 
Apportionment  of  joint  items,  970. 
The  payment,  970. 
What  costs  are  included,  970. 
Costs  of  appeal,  971. 
Costs  cannot  be  offset,  971. 
Where  plaintiff  relieved  of  costs,  971. 
In  general,  971,  972. 
Suit  rendered  nugatory,  972. 
Defendant's  bankruptcy,  973. 
Dismissal  before  appearance,  973. 
Unauthorized  bill,  974. 
Against  legislative  representatives,  974. 
Infant  plaintiff,  974. 
Dismissal  for  want  of  jurisdiction,  974. 
On  discontinuance,  974. 

Discretionary  as  a  rule,  974. 
To  defendant,  975» 
What  costs  included,  976. 
Without  costs,  976, 
On  nonsuit,  977. 

Effect  of  nonpayment  of  costs,  977,  978. 
Stay  of  proceedings,  978. 
Costs  on  denial  of  motion,  978. 
Effect  of  termination  of  the  suit 

General  rule  and  its  extent,  978. 
Subsequent  proceedings,  979, 980. 
Application  of  the  rule,  981. 
Effect  on  right  to  sue  on  bond,  981. 
Injunction  bond,  981. 
Bond  to  prosecute  to  effect,  982. 
Attachment  bond,  982. 
Nullification  of  orders,  982. 
Release  of  funds,  983. 

Effect  of  dismissal  of  levy,  983.  ; 

In  replevin,  983. 

Possession  of  property,  983. 
Voluntary  dismissal,  983. 
In  foreign  attachment,  984. 
In  criminal  cases,  984. 
Effect  of  defendant's  pleadings,  984. 
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DISMISSAL,  DISCONTINUANCE.  AND  NONSUIT. 
Eitet  of  tormiiiation  of  tho  tySX— Continued. 
In  general,  984. 

Pleadings  seeking  relief,  984,  985. 
Contest  between  codefendants,  986. 
Proceedings  in  intervention,  986. 
Decree  dismissing  part  of  defendants,  986. 
Dismissal  of  amended  bill,  986. 
Nonsuits  equal  to  verdict  by  statute,  986. 
Effect  as  a  bar,  986. 

General  rule,  986,  987. 
Extent  of  the  rule,  988. 

Application    to    dismissals,  nonsuits,  and   discontinuances, 

988,  989. 
On  whose  motion  immaterial,  989. 
After  appearance  or  reversal,  990. 
In  criminal  cases,  990. 
Dismissal  on  technical  grounds,  990. 
Termination  by  consent,  991. 
In  some  states,  991. 
The  better  rule,  991. 
Dismissal  upon  the  merits,  991, 
Hes  adjudicata^  991,  993. 
Subsequent  suit,  992. 
On  dismissal  binds  whom,  993. 
Burden  on  defendant,  993. 
Judgment  must  be  entered,  993. 
Presumption  as  to  merits,  993. 
Nonsuits,  993. 
Dismissal  at  law,  993. 
In  chancery,  993,  994. 
Under  code  procedure,  994. 
••Without  prejudice,"  994. 

Utility  of  such  dismissal,  994,  995. 
Reversible  error,  996. 
Amendment  of  decree,  996. 
Review  of  dismissal  without  prejudice,  996. 
k^p&th  from  dooisions  torminating  tho  otuto. 
Finality,  findings,  etc.,  997. 
Final  judgment,  997. 
Entry  required,  997. 
Opinion  or  findings  not  required,  997. 
When  appeal  or  writ  of  error  will  lie,  998* 
Involuntary  dismissal,  998. 
General  rule,  998. 
Extent  of  rule,  999. 
Statutory  modification,  999. 
Involuntary  nonsuit,  1000. 
Nonsuit  taken  upon  adverse  ruling,  1000. 
Involuntary  discontinuance,  looi. 
When  appeal  or  writ  of  error  will  not  lie,  lOOi, 

Interlocutory  judgments,  orders,  or  decrees.  looi. 
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DISMISSAL,  DISCONTINUANCE,  AND    NONSUIT. 
Appeals  from  decisions  terminating  the  cauwb^CotUinufii. 
The  proper  procedure,  1002. 
Voluntary  dismissal,  etc.,  1003. 
Exceptions  required,  1004. 
The  record,  1004. 
General  principles  of  review,  1004. 
Dismissals  by  appellate  courts,  1004. 

DOCUMENTARY   EVIDENCE. 
Verdict  directed  upon,  675, 

DOCUMENTS. 

See  Discovery,  Production,  and  Inspection. 

DUPLICITY. 

Demurrer  for,  370, 

Waiver  by  failure  to  demur,  378. 

DUTY. 

Definiteness  and  certainty  in  alleging  duty,  264,  265. 

EJECTMENT. 

Judgment  by  default  in  ejectment  proceedings.  14. 

Definiteness  and  certainty  of  description,  260. 

Use  of  deposition  taken  in  one  ejectment  suit,  in  another  suit,  579. 

ELECTION   OF   REMEDIES. 

In  action  0/ detinue.     See  Detinue. 

EMINENT  DOMAIN. 

Judgment  by  default  in  condemnation  proceedings,  8$. 

ENTRY. 

Entry  of  default.    Sec  Default. 

EQUITY. 

See  also  Bills  in  Equity. 

Judgments  by  defaults  in  chancery.     See  DEFAULTS. 

Proceedings  in  equity  to  obtain  relief  from  default.     See  DEFAULTS. 

Demurrers  in  chancery.    See  Demurrers  in  Chancery. 

Definiteness  and  certainty  in  equity  pleadings.  See  Definiteness  and 
Certainty  in  Pleadings. 

Depositions  in  chancery.     See  Depositions. 

Discovery  in  chancery.    See  Discovery,  Production,  and  Inspection 

Dismissal  of  bill  of  equity.  See  DISMISSALS,  DISCONTINUANCE,  AND  Non- 
suit. 

ERROR. 

What  defects  are  cured  by  defaults.     Sec  DEFAULTS. 

ERROR,  WRIT  OF. 
See  also  Appeals. 

Appeals  from  decisions  terminatit^  cause.    Sec  DISMISSAL,  Discontinu- 
ance, AND  Nonsuit. 
Voluntary  discontinuance  of  writ  of  error,  867. 
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ESTOPPEL. 

Demurrers  to  evidence  as  an  estoppel,  446. 

EVIDENCE. 

See  Depositions. 

Demurrtrs  to  evidence.    See  Demurrers  to  Evidence. 

Discovery  to  obtain  evidence.  See  Discovery,  Production,  and  Inspec- 
tion. 

Nonsuit  or  dismissal  for  want  of  evidence.  See  Dismissal,  Discontinu- 
ance, AND  Nonsuit. 

Pleading  the  evidence.    See  Definiteness  and  Certainty  in  Pleadings. 

EXCEPTIONS   AND   OBJECTIONS. 

In  proceedings  to  take  depositions.     See  Depositions. 

Exceptions  to  granting  or  refusal  of  motion  to  direct  verdict.     See  Direct- 
ing Verdict. 
Objections  to  discovery.    See  Discovery,  Production,  and  Inspection. 

EXCUSE. 

Excusing  default.     See  Defaults. 

EXECUTORS   AND   ADMINISTRATORS. 
Parties  to  action  of  detinue.     See  Detinue. 
Default  against,  15. 
Default  of,  admits  assets,  121. 

EXHIBITS. 

Annexing  papers  to  depositions.    See  Depositions. 

As  part  of  pleading  demurred  to,  299. 

To  render  pleadings  definite  and  certain,  253. 

FAILURE  OF   PROOF. 

See  Dismissal,  Discontinuance,  and  Nonsuit;  Directivg  Verdict;  De- 
murrers TO  Evidence. 

FALSE   REPRESENTATIONS. 

Definiteness  and  certainty  in  allegation,  262,  263. 

FEDERAL   PRACTICE. 

See  United  States  Courts. 

FILING. 

Filing  demurrers.  See  Demurrers  at  Common  Law  and  under  the 
Codes;  Demurrers  in  Chancery. 

Of  depositions.    See  Depositions. 

Time  of  filing  bill  of  discovery.  See  Discovery,  Production,  and  Inspec- 
tion. 

Dismissal  for  failure  to  file  pleading,  929,  930. 

Filing  pleading  to  authorize  judgment  by  default,  49,  50. 

Defaults  where  pleading  is  filed  only  or  filed  out  of  time,  84. 

FOREIGN   DEPOSITIONS. 
See  Depositions. 

FOREIGN   JUDGMENTS. 
Judgment  by  default,  26. 
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FOREIGN   STATUTES. 

Oefiniteness  and  certainty  in  alleging,  264. 

FORFEITURE. 

Exemption  from  discovery.    Sec  Discovery,  Production,  and  Inspbction. 

FORMAL   DEFECTS. 
See  Demurrers. 

FORMER   RECOVERY. 

Definiteness  and  certainty  in  alleging,  266. 

FRAMING   BILLS. 

See  Discovery,  Production,  and  Inspection. 

FRAUD. 

Demurrers  based  on  statute  of  frauds.     See  DEMURRERS. 

As  a  ground  for  relief  from  default,  167. 

Opening  or  vacating  default  on  account  of,  175. 

Relief  in  equity  from  default  obtained  by  fraud,  214,  215,  216. 

Definiteness  and  certainty  in  alleging  fraud,  262,  263. 

Showing  fraud  in  plaintiff  in  action  of  detinue,  658. 

FRIVOLOUSNESS. 

Frivolous  demurrers.     See  Demurrers. 

GARNISHMENT. 

Default  against  garnishee,  14. 
Judgment  by  default,  113. 
Default  admits  indebtedness,  I2Z. 

GENERAL  APPEARANCE. 
See  Appearance. 

GENERAL  DEMURRER. 
See  Demurrers. 

GENERAL   ISSUE. 

Demurrer  reaching  back  over  general  issue,  332, 

HABEAS   CORPUS. 

Testing  sufficiency  of  return  by  demurrer,  371, 

HARMLESS   ERROR. 
See  Appeals. 

HEARING. 

Of  demurrers.    See  Demurrers. 

On  proceedings  to  disbar  or  suspend  attorneys,  715,  7x6. 

HUSBAND   AND   WIFE. 

Communications  between^  exempt  from  discovery.     See  DISCOVERY,  PRODUC- 
TION, AND  Inspection. 

HYPOTHETICAL  ANSWER. 
Demurrer  for,  371. 

HYPOTHETICAL  STATEMENTS. 

Alleging  facts  issuable  in  forming  hypothetical  statements,  270. 
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INADVERTENCE. 

As  a  ground  for  relief  from  default,  z66. 

INCONSISTENCY. 
Demurrer  for,  370. 

INFANTS. 

Defaults  by  and  against  infants.     See  DEFAULTS. 

Allegation    of  facts  by  infants.     See   Dkfinitbnbss    AND  Cbrtainty  IN 

Pleadings. 
Voluntary  termination  of  suits  by  infants,  856. 

INFORMATION   AND   BELIEF. 
Demurrer  to  charge  on  belief,  371. 

INJUNCTIONS. 

Retention  of  injunction  cases  for  partial  relief.     See  DISMISSAL,  DlSCONTIN- 

UANCB,   AND   NONSUIT, 

Remedy  by  injunction  to  obtain  relief  from  default,  an. 

INQUESTS. 

Inquests  of  damages  on  default*     See  Defaults. 

INQUIRY. 

Writs  of  inquiry  where  parties  are  in  default.     See  DEFAULTS. 
Writ  of  inquiry  in  action  of  detinue,  659. 

INSANE   PERSONS. 

Defaults  by  and  against  insane  persons*     See  Defaults. 

INSOLVENCY. 

Dismissal  of  suit  for  bankruptcy  of  plaintiff,  932. 

INSPECTION. 

See  Discovery.  Production,  and  Inspection. 

INSTRUCTIONS. 

Instruction  directing  verdict.    See  Directing  Verdict. 
Charge  to  jury  upon  inquiry  of  damages  in  case  of  default,  138. 

INSUFFICIENT   PLEADINGS. 

Judgment  by  default  in  case  of,  89,  90. 

INTEREST. 

Definiteness  in  alleging  party's  title  or  interest,  287,  388. 

INTERLOCUTORY  JUDGMENTS. 
fudgments  by  default.     See  DEFAULT. 

INTERPLEADER. 

Voluntary  termination  of  suit  after  merger  by  order  of  interpleader,  85a. 

INTERPRETER. 

Taking  depositions  through,  538. 

INTERROGATORIES. 
See  Depositions. 
Default  for  failure  to  answer,  75. 
Relating  to  subject  matter  of  discovery,  807. 
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INTERVENTION. 

Voluntary  termination  of  suit  by  intervener,  856, 

INVOLUNTARY   NONSUIT. 

See  Dismissal,  Discontinuance,  and  Nonsuit. 

ISSUE. 

See  also  General  Issue. 

Taking  defaults  where  cause  is  at  issue,  68. 

Dismissal  for  refusal  to  join  issue,  922. 

JOINDER. 

Joinder  in  demurrers.     See  Demurrers. 

Of  parties  in  action  of  detinue.    Sec  Detinue. 

JOINT  DEMURRERS. 
See  Demurrers. 

JOINT  PARTIES. 
See  Parties. 

JUDGMENT. 

In  action  of  detinue.    See  Detinue. 

Judgment  of  dismissal ^  discontinuance^ or  nonsuit.  See  Dismissal,  Discon- 
tinuance, AND  Nonsuit. 

Judgment  on  demurrer.     See  Demurrers. 

Judgments  by  defaults.     See  Defaults. 

On  demurrer  to  evidence.     See  Demurrers  to  Evidence. 

Requiring  judgments  to  stand  as  security  on  granting  relief  from  defaults. 
See  Defaults. 

JURISDICTION. 

Sufficiency  of^  to  authorize  pidgment  by  default.     See  DEFAULTS. 

Demurrers  to  jurisdiction.     See  DEMURRERS. 

Default  does  not  waive  defects,  126. 

Definiteness  and  certainty  in  alleging  jurisdiction  of  facts,  254. 

Specifying  objections  to  jurisdiction  as  ground  of  demurrer,  323. 

Waiver  of  defect  of  want  of  jurisdiction  by  failure  to  demur,  373. 

Pleas  to  the  jurisdiction  as  a  dilatory  plea,  666. 

JURY. 

Requiring  jury  to  give  certain  verdict.     See  Directing  Verdict. 
Taking  case  away  from  jury.    See  Demurrers  to  Evidence;  Dismissal, 
Discontinuance,  and  Nonsuit. 

JURY  TRIAL. 

In  proceedings  to  disbar  or  suspend  attorneys,  715. 

JUSTICES  OF  THE  PEACE. 

Rule  as  to  definiteness  and  certainty  in  pleadings  before,  373. 

LACHES. 

Demurrers  for  laches.     See  Demurrers. 

Dismissal  for  laches,  920. 

In  applying  for  relief  from  default,  190. 

LAW  AND  FACT. 

Separation  of  law  and  fact  on  the  trial.     See  DIRECTING  Verdict. 
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LEAVE  OF  COURT. 

For  voluntary  nonsuit  or  disvi  sal.     See  DISMISSAL,  DiSCONTINUANCS,  AND 
Nonsuit. 

LEAVE  TO  ANSWER. 

See  Demurrers  in  Chancery. 

LETTERS  ROGATORY. 
See  Depositions. 

LIMITATIONS,  STATUTE  OF. 

Demurrers  based  on  limitations  or  laches.     See  Demurrb&S. 
Waiver  of  defense  by  failure  to  demur,  377. 
Raising  defense  in  action  of  detinue,  658. 

LOST  PAPERS. 

Judgment  by  default  where  plea  is  lost,  86. 
Depositions  lost  or  destroyed,  633. 
Lost  depositions,  583. 

MAGISTRATES. 

Defaults  in  cases  before  magistrates,  69. 

Record  on  appeal  from  default  by  magistrate,  344. 

MANDAMUS. 

Default  to  writ  of  mandamus,  78. 

Mandamus  by  default,  113. 

For  improper  judgment  disbarring  or  suspending  attorneys,  7x8. 

MATERIAL  AVERMENTS. 

See  Definiteness  and  Certainty  in  Pleadings. 

MISAPPREHENSION. 

As  a  ground  for  relief  from  default,  166. 

MISJOINDER. 

Demurrer  for.    See  Demurrers. 

Not  cured  by  default,  122. 

Waiver  of  defense  by  failure  to  demur,  377. 

MISNOMER. 

Demurrer  for,  369. 

MISTAKE. 

As  a  ground  for  relief  from  default,  165. 

MOTIONS. 

Motions  for  defaults.     See  Defaults. 

Motion  to  open  and  vacate  default.     See  Defaults. 

Motion  to  direct  verdict.     See  Directing  Verdict. 

To  compel  production  and  inspection  of  books  and  writings.  See  DISCOVERY, 
Production,  and  Inspection. 

To  make  pleadings  more  definite  and  certain.  See  Definiteness  and  Cer- 
tainty IN  Pleadings. 

To  strike  demurrer  from  files.     See  Demurrers  at  Common  Law  and 

UNDER  THE  CODES. 

Motions  to  discontinue^  dismiss^  or  to  nonsuit.  See  Dismissal,  Discontinu- 
ANCR.  AND  Nonsuit. 
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UOTlOlfS— Continued. 

Default  pending  motion.  93. 
Default  where  motions  are  called,  7(X 

MULTIFARIOUSNESS. 

Demurrers  if.  chancery  for  multifariousness.   See  DEMURRERS  IN  Chancery. 
Dismissal  of  bill  for  multifariousness.  930. 

NEGLIGENCE. 

Definiteness  and  certainty  in  alleging.     Sec  Definitbnbss  AND  CERTAINTY 

IN  Pleadings. 
Inquiry  of  damages  in  cases  of  default.  138. 
Of  party  applying  for  relief  from  default.  164. 

NEW  MATTER. 

When  no  departure.     See  Departure, 

NEW  PROMISE. 

Departure  in  assigning  new  promise,  463. 

NEW  TRIAL. 

For  indefiniteness  and  uncertainty  in  pleadings,  278. 
In  proceedings  to  disbar  or  suspend  attorneys,  718. 
Motion  for.  where  judgment  has  been  taken  by  default,  15a. 
Upon  inquiry  of  damages  in  case  of  default,  139. 
Voluntary  nonsuit  upon  new  trial.  842. 

NIL  DIGIT. 

Judgment  by,  in  case  of  default.     See  Defaults. 

NON   DAMNIFICATUS. 

Departure  to  plea  of  non  damnificatus ,  465. 

NON  DETINET. 

Pleas  in  action  of  detinue.     See  Detinue. 

NONRESIDENTS. 

Judgments  by  default  against  nonresidents.     See  DEFAULTS. 

NONSUIT. 

See    also  Demurrers    to   Evidence;  Dismissal,  Discontinuance,   and 

Nonsuit. 
Directing  verdict  compared  to  nonsuit.     See  DIRECTING  Verdict. 

NOTICE. 

See  also  Service  of  Process. 

Notice  of  entry  of  default.     See  Defaults. 

Of  taking  of  depositions.    See  Depositions. 

To  produce  writings.    See  Discovery.  Production,  and  Inspection, 

No  judgment  by  default  without  notice  of  pendency  of  action.  24. 

NUNC   PRO  TUNC. 

Failure  to  enter  formal  default.  56. 
Judgment  by  default  as  of  another  term,  66. 

OATH. 

Oath  to  demurrer.     See  Demurrers. 

Oath  in  deposition  proceedings.     See  DEPOSITIONS. 
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OBJECTIONS. 

Sec  EXCBPTIONS  AND  OBJECTIONS. 

Raising  objections  by  demurrer.     Sec  Dbmu&RXRS* 

OPENING  DEFAULTS. 
Sec  Defaults. 

ORDERS. 

Orders  where  defaults  are  taken.     See  DEFAULTS. 

To  make  pleadings  more  definite  and  certain.     See  Dbfiniteness  and  Cer- 
tainty IN  Pleadings. 
For  discovery  or  production  of  books  and  writings.     See  Discovery,  Pro- 
duction, AND  Inspection. 

ORDINANCES. 

Definiteness  and  certainty  in  setting  out  ordinances  in  pleadings,  264. 

OYER. 

Default  where  oyer  is  demanded,  76. 

PARAGRAPHS. 

Demurrer  to  one  or  several  paragraphs.     See  DEMURRERS. 

PARTIAL   DEFENSE. 
Default  in  cases  of,  77. 

PARTIAL   RELIEF. 

Retention  of  cause  for  partial  relief .  See  Dismissal,  Discontinuance,  and 
Nonsuit. 

PARTIES. 

Parties  to  defaults.     See  Defaults. 

Definiteness  and  certainty  as  to  parties  in  pleadings.  See  Definiteness 
AND  Certainty  in  Pleadings. 

Objection  to  parties  as  ground  to  demurrer.     See  Demurrers. 

In  action  of  detinue.     See  Detinue. 

Parties  to  bills  of  discovery.  See  Discovery,  Production,  and  Inspec- 
tion, 

Dismissal  and  discontinuance  of  nonsuit  where  there  are  joint  parties.  See 
Dismissal,  Discontinuance  ,  and  Nonsuit. 

Dismissal  of  bill  or  suit  for  defective  parties.  See  DISMISSAL,  DISCONTINU- 
ANCE, AND  Nonsuit. 

Default  admits  capacity  of  plainti£f  to  sue,  121. 

Waiver  of  defects  of  parties  by  failure  to  demur,  375. 

Departure  as  to  parties,  463. 

PENALTIES. 

Exemption  from  discovery.    Sec  Discovery,  Production,  and  Inspection. 

PERFORMANCE. 

Definiteness  and  certainty  in  alleging.     See  Definiteness  and  Certainty 

IN  Pleadings. 
Departure  from  declaration  or  plea  alleging  performance.     See  Departure. 

PERSONAL  REPRESENTATIVES. 

See  Executors  and  Administrators. 
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PETITION. 

See  also  Complaints  and  Declarations. 

Default  in  action  for  petition,  109. 

Duty  of  court  before  rendering  Interlocutory  judgment  by  default,  113. 

PHYSICIANS. 

Communications  to  exempt  from  discovery.    See  Discovery    Production, 
AND  Inspection, 

PLACE. 

Definiteness  and  certainty  in  alleging  place,  254,  355. 

PLEADING  OVER. 
See  Demurrers. 
Curing  departure  by,  47a 

PLEAS. 

Default  for  want  of  plea.     See  DEFAULTS. 

Demurrers  to  pleas.    See  Demurrers. 

Departure  from  plea.     See  Departure. 

In  action  of  detinue.     See  Detinue. 

Jiule  as  to  definiteness  and  certainty  in.    See  Definiteness  and  Certainty 

IN  Pleadings. 
To  Hll  of  discovery.    See  Discovery,  Production,.  AND  Inspection. 
Distinction  between  negative  and  affirmative  pleas,  87. 
Defects  waived  by  failure  to  demur'and  supplied  by  plea,  372. 

POSITIVENESS. 

Requirements  of  definiteness  and  certainty.    See  Definiteness  and  Cer- 
tainty IN  Pleadings. 

PRAYER. 

In  bill  of  discovery.    See  Discovery,  Production,  and  Inspection. 
For  Judgment  in  demurrer.     See  Demurrers. 
Specifying  objection  as  ground  for  demurrer,  324. 
Demurrer  to.  350  et  seq, 

PREJUDICE. 

Dismissal  without  prejudice.     See  DISMISSAL,  DISCONTINUANCE  AND  NoN 

SUIT. 

PREMATURE  ACTION. 
Judgment  by  default,  97. 
.     Default  does  not  cure  error,  118. 
Dismissal  on  account  of,  921. 

PRESUMPTIONS. 

Presumptions  on  appeals.     See  Appeals. 

Presumptions  in  proceedings  to  take  depositions.    See  Depositions. 

PRIVILEGED  COMMUNICATIONS. 

Exemption  from  discovery.   See  Discovery,  Production,  and  Inspection. 

PROBATE  COURTS. 

Right  to  voluntarily  terminate  suit  in  probate  court,  867. 

PROCEEDINGS  IN  REM. 

Default  in  such  proceedings.     See  DEFAULTS. 
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PROCESS. 

See  also  Service  op  Process. 

Validity  of  process  to  authoriu  judgment  by  defaults.     Sec  DEFAULTS* 

Setting  forth  process  in  pleadings,  250. 

PRODUCTION  OF  DOCUMENTS. 

See  Discovery,  Production,  and  Inspection. 

PROHIBITION. 

Court  improperly  undertaking  to  disbar  attorneys,  720. 

PROLIXITY. 

Relaxation  of  rule  as  to  certainty  in  order  to  avoid,  271. 

PROTESTATION  CLAUSE. 
See  Demurrers  in  Chancery. 

PUBLICATION. 

Default  where  service  is  by  publication.     See  DEFAULTS. 

PUIS  DARREIN  CONTINUANCE. 

Pleas  in  action  of  detinue.     See  Detinue. 
Demurrer  to  plea  not  pleaded  in  time,  371. 

QUESTIONS  OF  LAW  AND  FACT. 
See  Demurrers;  Directing  Verdict. 

REAL  PROPERTY. 

Definiteness  and  certainty  in  describing.  See  Definitensss  AND  CERTAINTY 
IN  Pleadings. 

RECITALS. 

Pleading  facts  by  way  of  recitals,  27a 

RECORDS. 

Record  on  appeal.     See  Appeals. 

Definiteness  and  certainty  in  allegations  where  court  records  are  relied 

on,  266. 
Demurrer  searches  whole  record,  326. 
Demurrer  for  misrecital  of  record  in  pleading,  371. 

REDUNDANCY. 

Demurrer  for,  369. 

REFEREES. 

Nonsuit,  discontinuance,  or  dismissal  by  referee,  833. 

REHEARING. 

Voluntary  nonsuit  after  rehearing  granted,  843. 

REJOINDER. 

Default  on  failure  to  rejoin,  76. 

RELIEF. 

For  what  relief  judgment  by  default  may  be  rendered.     See  DEFAULTS. 
Demurrers  to  bills  for  relief.     See  Demurrers  in  Chancery. 

REMEDY  AT  LAW. 

Dismissal  of  bill  where  there  is  remedy  at  law,  895,  896. 
Specifying  objection  as  ground  of  demurrer,  324. 
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REMITTITUR. 

Excessive  judgment  by  default,  xxx. 
In  action  of  detinue,  660. 

REPLEVIN. 

Default  in  action  of  replevin,  109. 

Effect  of  termination  of  suit  by  dismissal  or  nonsuit,  983. 

REPLICATION. 

Departure  in  replication.  See  Departure. 
Demurrers  to  replication.  See  Demurrers. 
Filing  replication  after  expiration  of  statutory  time;  waiver  of  right  to 

insist  on  default,  51. 
Default  on  failure  to  file  replication,  76. 
Certainty  required  in,  253. 
Effect  of  sustaining  demurrer  to  replication,  358. 

REPLY. 

Departure  in  reply.     See  Departure. 

Productions  of  writings  to  aid  in  framing.     See  DISCOVERY,  PRODUCTION^ 

AND  Inspection. 
Demurrer  and  reply  to  same  answer,  383. 

REPUGNANCY. 

Demurrer  for,  37a 

RES   ADJUDICATA. 

Conclusiveness  of  judgment  by  default.    See  Defaults. 
Raising  question  by  demurrer,  324. 

RETURNS. 

Return  of  depositions.    See  Depositions. 
Judgment  by  default  on,  66. 

REVIEW. 

See  Appeals. 

REVIVOR. 

Demurrers  to  bills  of  revivor.     See  DEMURRERS  IN  CHANCERY. 

RULE   TO  ANSWER. 

To  authoriu  default.     See  DEFAULTS. 

SCANDAL. 

Demurrer  for  scandalous  matter,  37a 

"SCINTILLA   OF  EVIDENCE"  RULE. 
See  Directing  Verdict. 

SCIRE  FACIAS. 

Default  on  scire  facias  to  revive  judgment,  SI. 
Defaults  on  scire  facias  to  revive,  69,  7a 
What  is  admitted  by  default,  I2X. 

SEAL. 

Use  of  seal  in  proceedings  connected  with  depositions.    Sec  Depositions. 
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SERVICE. 

Of  notice  to  take  depositions.    See  Depositions. 

Of  order  for  production  or  inspection.     See  DISCOVERY,  PRODUCTION^  AN1> 
Inspection. 

SERVICE  OF   PROCESS. 

Valid  default  dependent  upon.     See  DEFAULTS. 

Default  where  service  is  both  substituted  and  personal,  75. 

Questions  of  service  upon  application  of  relief  from  defaults,  177,  178. 

SET-OFF   AND   COUNTERCLAIM. 

When  a  voluntary  termination  of  suit  cannot  be  had.    See  Dismissal,  Dis- 
continuance, AND  Nonsuit. 
When  counterclaim  res  adjudicata  in  case  of  default,  142. 
Opening  default  to  allow  defendant  to  introduce,  189. 
Certainty  required,  253. 

Demurrer  to  counterclaim;  specifying  objections,  3x9. 
Demurrer  to  counterclaim  reaching  back,  329. 
Reply  alleging  counterclaim  not  a  departure,  466. 

SICKNESS. 

As  ground  for  relief  from  default,  174. 

SIGNATURE. 

To  demurrers.    See  Demurrers. 

Demurrers  for  want  of  signature.     See  Demurrers. 

To  depositions  and  papers  connected  therewith.     See  DEPOSITIOIfS. 

Failure  to  sign  answer;  effect  of  default  on,  125. 

Demurrer  for  failure  of  counsel  to  sign  pleading,  371. 

To  disclaimers,  724. 

SIMPLE  DEFAULTS. 
See  Defaults. 

SPEAKING  DEMURRERS. 
See  Demurrers. 

SPECIAL  APPEARANCE. 
See  Appearances. 

SPECIAL  DEMURRERS. 
See  Demurrers. 

SPECIAL  VERDICTS. 

Step  toward  directing  verdict,  67I« 

STATUTE  OF  JEOFAILS. 
See  Amendments. 

STATUTES. 

Definiteness  and  certainty  in  pleadings  in  action  on  statutory  rights.     See 
Definiteness  and  Certainty  in  Pleadings. 

STATUTORY  DEMURRERS. 
See  Demurrers. 
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STIPULATIONS. 

Stipulation  that  judgment  by  default  may  be  entered.     Sec  DEFAULTS* 
Relief  from  default  taken  in  violation  of  stipulation,  173. 
Objections  to  depositions  waived  by  stipulation,  60a. 

STRIKING  OUT. 

Striking  demurrers  from  files.    See  Demurrers. 

SUBPCENA  DUCES  TECUM. 

In  proceedings  to  take  depositions  in  federal  courts,  623. 

SUBSTITUTED  SERVICE. 

See  also  Service  of  Process. 
Of  notice  to  take  depositions,  516. 

SUMMARY  PROCEEDINGS. 

Admissions  where  defendant  is  in  default,  iia 

SUMMONS. 

Regularity  and  validity  of^  where  judgment  is  by  default.     See  DEFAULTS. 

SUPPLEMENTAL  BILLS. 

Demurrers  to.    See  Demurrers  in  Chancery. 

SUPPLEMENTAL  PLEADINGS. 

Demurrer  to  supplemental  pleadings,  381. 
Judgment  by  default  on,  52. 

SUPPLEMENTARY  PROCEEDINGS. 

Default  in  supplementary  proceedings,  78. 
On  general  judgment  recovered  by  default,  38. 

SURPLUSAGE. 

Demurrer  for,  369. 

SURPRISE. 

As  a  ground  for  relief  from  default   166. 

See  Disbarment  and  Suspension  of  Attornbtj. 

TENDER. 

Voluntary  termination  of  suit  after  plea  of  tender  or  payment  into  court, 
852. 

TERMINATION  OF  SUIT. 

See  Dismissal,  Discontinuance,  and  Nonsuit. 

TERM  OF  COURT. 

At  what  term  defaults  may  be  taken.     See  Defaults. 

TERMS. 

Imposition  of  terms  on  granting  relief  from  default.     See  Defaults. 
Imposition  of  terms  where  dismissal ^  discontinuance ^  or  nonsuit  is  asked.    See 
Dismissal,  Discontinuance,  and  Nonsuit. 

TESTIMONY. 

See  Depositions. 
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TIME. 

Time  when  defaults  may  be  taken.     See  Defaults. 

When  application  may  he  brought  for  relief  from  defaults.     See  DEFAULTS. 

Definiteness  and  certainty  in  alleging  time,  255,  356. 

Expiration  of  final  day  to  plead,  77. 

Judicial  notice  of  expiration  of  time  to  plead,  77. 

TIME  TO  PLEAD. 

Time  for  demurrer  and  extension  of  such  time.     See  DEMURRERS. 

TITLE,  OWNERSHIP,  AND  POSSESSION. 

Pleading  want  of  title  in  plaintiff  in  action  of  detinue.     See  Detinue. 

Definiteness  and  certainty  in  describing  party s  title.  See  Definiteness  and 
Certainty  in  Pleadings. 

Definiteness  and  certainty  as  to  title  and  authority  of  parties.  See  Defi- 
niteness and  Certainty  in  Pleadings. 

TORTS. 

Discovery  in  actions  for  torts.     See  DISCOVERY,  PRODUCTION,  AND  INSPEC- 
TION. 
fudgment  by  default  in  cases  of  tort.     See  Defaults. 

TRIAL. 

See  Demurrers  to  Evidence  ;  Directing  Verdict;  Dismissal,  Discon- 
tinuance, AND  Nonsuit. 
Use  of  depositions  on  the  trial.     See  Depositions. 

Waiver  of  demurrer  by  going  to  trial  without  disposing  of  demurrer,  379. 
In  proceedings  to  disbar  or  suspend  attorneys,  715,  716. 
Prosecutions  of  writings  in  preparation  for  trial,  791. 

TRUSTEE  PROCESS. 
See  Garnishment. 

TRUSTS  AND  TRUSTEES. 

Trustees  as  parties  to  action  of  detinue.     See  Detinub. 
Voluntary  termination  of  suit  where  trustee  is  a  party,  853« 

UNCONSCIONABLE  DEFENSES. 

Debarring  upon  granting  relief  from  default,  2ao. 

UNITED  STATES  COURTS. 

Depositions  in  the  federal  courts.     See  Depositions. 

Federal  follows  state  practice  as  to  indefiniteness  and  uncertainty  In 
pleadings,  378. 

USURY. 

Definiteness  and  certainty  in  allegations  of,  263. 

VACATION. 

Vacation  of  defaults.    See  Defaults. 
Taking  and  entering  defaults  in  vacation,  68. 

VARIANCE. 

Variance  in  new  mcUter  as  a  departure.     See  Dbpartu&B. 
Correcting  verdict  in  case  of  material  variance,  688. 

VENUE. 

Demurrer  for  improper  venue,  370. 
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VERBOSENESS. 

Demurrer  for,  370. 

VERDICT. 

See  also  Dismissal,  Discontinuance,  and  Nonsuit. 
As  to  directing  verdict.    See  Directing  Verdict. 
Verdict  in  action  of  detinue.     See  Detinue. 
Covering  defects  of  indefiniteness  or  uncertainty,  381,  283« 
Aider  of  departure  by  verdict,  470. 

VERIFICATION. 

Demurrers  for  want  of  verification.     See  DEMURRERS. 

Of  bill  of  discovery.    See  Discovery,  Production,  and  Inspection. 

Of  accusation  against  attorney.    See  Disbarment  and  Suspension  of 

Attorneys. 
Of  disclaimer,  724. 
Irregular  default  on  unverified  plea,  46. 

VOLUNTARY   NONSUIT. 

Sec  Dismissal,  Discontinuance,  and  Nonsuit. 

WAIVER. 

Waiver  of  process;  judgment  by  default.     See  DEFAULTS. 

How  demurrer  is  waived.     See  Demurrers. 

Defects  waived  by  demurrer.     See  Demurrers. 

What  is  waived  by  demurrer  to  evidence.     See  DEMURRERS  TO  EVIDENCE. 

Of  matters  connected  with  depositions.     See  DEPOSITIONS. 

Of  right  to  dismiss^  discontinuance ^  or  to  take  nonsuit.  Sec  DISMISSAL,  DIS- 
CONTINUANCE, AND  Nonsuit. 

Default  after  waiver  of  answer,  88. 

Waiver  of  objections  on  ground  of  indcfinitcness  or  uncertainty  in  plead- 
ings, 283. 

Of  joinder  in  demurrer,  313. 

Objections  waived  by  joinder  in  demurrer,  314. 

Of  error  in  overruling  demurrer,  365. 

Defects  waived  by  failure  to  demur,  372. 

WANT  OF   PROSECUTION. 

Dismissal  for  want  of  prosecution.  See  DISMISSAL,  DISCONTINUANCE,  AND 
Nonsuit. 

WILLS. 

Voluntary  termination  of  suit  to  establish  will,  867. 

WITHDRAWAL. 

Of  demurrers,  385. 

WITHDRAWAL  OF   PLEA. 
Default  in  cases  of,  77. 

WITHDRAWAL  OF   PLEADING. 
Judgment  by  default  on,  89. 

"WITHOUT   PREJUDICE." 

See  DISMISSAL,  Discontinuance,  and  Nonsuit. 
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WITNESSES. 

See  also  Depositions. 

Question  of  credibility  of  witnesses  on  motion  to  direct  verdict.     Sec  DULSCT- 
iNG  Verdict. 

WORDS  AND    PHRASES. 

**  Accident,"  i66. 
**  Certainty,"  248. 
"  Definiteness,"  347. 
••Heretofore."  255. 
••  Said  parties,"  257. 
*•  Surprise,"  166. 

WRIT   OF   ERROR. 
See  Error,  Writ  op. 

WRIT  OF   INQUIRY. 
See  Inquiry. 

WRITTEN    INSTRUMENTS. 

See  Discovery,  Production,  and  Inspection. 
Definiteness  and  certainty  in  alleging,  263. 
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